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Abstract

The assignment of ownership of mineral resources and the administration of mining
licenses are contentious issues in federations. This article provides a comprehen-
sive analysis of related challenges in the context of the Ethiopian federation. Based
on qualitative research involving documentary analysis and in-depth interviews, it
sheds light on issues surrounding the assignment of ownership of mineral resourc-

es and the administration of mining licenses in Ethiopia. The article reveals th

the Constitution of the Federal Democratic Republic of Ethiopia lacks clear and
adequate rules for regulating the assignment of ownership of minerals and the al-
location of legislative power over mining licenses. It shows, moreover, that federal
and regional mining laws exacerbate the confusion by providing a legal framework
that violates existing constitutional norms, the principles of decentralisation, and
international human rights law. Furthermore, the way in which mining licences are
currently administered contradicts the constitutional division of power, as it fails to
engage subnational actors in the decision-making process. These findings empha-
sise the urgent need to address the legal and practical challenges associated with
the assignment of ownership of mineral resources and the administration of mining
licenses in the Ethiopian federation.

Keywords: mineral resources, ownership of minerals, mining licenses, feder-
alism, Ethiopia

1. Introduction

Renowned for its diverse, abundant minerals, Ethiopia’s geological landscape
affords extensive opportunities for resource extraction and utilisation (Ta-
desse, Milesi & Deschamps, 2003). The country has a long history of mining
activity, and has seen the mineral sector make a positive impact on numerous
aspects of its economy (Debele, 2020). The mining sector has not only con-
tributed to economic development, but also to government revenue, foreign
currency earnings, job creation, and meeting the raw material needs of var-
ious industries (Stephens, 2018). In recognition of the immense potential of
the mining sector, the Ethiopian government has prioritised it as a key area in
its agenda for reforming the domestic economy (Stephens, 2018).

Historically, Ethiopia’s mining sector operated under a centralised system in
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which absolute mineral rights were vested in the central government. Howev-
er, a significant shift towards decentralised authority over mineral resources
was initiated with the introduction in 1995 of the Constitution of the Federal
Democratic Republic of Ethiopia (FDRE). Over the past three decades, Ethio-
pia has been in the process of devolving power over mineral resources, includ-
ing the administration of ownership rights. The Constitution vests ownership
of mineral resources in the “State and Peoples™ of Ethiopia; furthermore, it
grants the federal government the power to enact laws on the utilisation and
conservation of mineral resources, while assigning the administration of these
laws to subnational governments. In addition to the constitutional provisions,
federal as well as regional mining legislation has been enacted so as to estab-
lish a governance framework for the administration of mineral resource owner-
ship.

The assignment and administration of ownership of natural resources in Ethi-
opia have generated conflicting interpretations (Zewdie, 2013; Tura, 2018).
Moreover, there has been a lack of comprehensive examination that focuses
on the mineral resources. This study aims to fill this gap by undertaking a
thorough analysis of the legal and institutional framework governing the as-
signment and administration of ownership of the country’s mineral resources.
In so doing, it seeks to enhance our understanding of Ethiopia’s approach to
resource governance and shed light on the strengths and weaknesses of its
legal and institutional framework in addressing mineral ownership.

To these ends, the study adopts a qualitative approach that combines doctrinal
legal analysis with empirical investigation. The doctrinal analysis involves an
examination of the constitutional and legislative rules that regulate mineral
ownership and mining licence; the empirical investigation involves interviews
with key informants (primarily ones serving as officials in federal and regional
government), and seeks to ascertain the governance landscape. The study thus
incorporates interviews, archival records, legal instruments, and relevant find-
ings in the literature as sources of data.

The article is structured as follows. The first section examines the way in
which ownership and control of mineral resources in general is conceptual-
ised, doing so by surveying the applicable theories and legal regimes. The
second section focuses on the assignment and administration of ownership of
mineral resources in federal systems, aiming to identify the relevant principles
and experiences. The third section discusses the transfer of mining licens-
es and how policy statements regarding mineral resource ownership are put
into practice in federal systems. The fourth section assesses the assignment of
ownership of mineral resources under the FDRE Constitution. The fifth con-
siders the legal framework for the administration of mining licenses, while the
sixth examines the actual administration of mining licenses in Ethiopia. The
seventh section presents conclusions and recommendations.

2. Conceptualizing Ownexrshiip of Mineral Resources and Miining Licenses

“Ownership” is a complex, multi-layered concept that encompasses diverse
arrangements, all of which it make it hard to define in simple terms (Cotulla,
2018). Despite such considerations, it may be said to denote a legal right, in-
terest, or mode of control that a legal system grants a natural or juristic person
over a thing or object (Cotulla, 2018; Olawuyi, 2018). Defining ownership



rights over mineral resources presents similar difficulties (Olawuyi, 2018).
Olawuyi (2018) underscores these difficulties, pointing out that the notion
of ownership rights over mineral resources seems both self-explanatory and
yet highly elusive to pin down. It is self-explanatory in that one can discern
ownership rights by examining the list of mineral rights granted under the
legal system; it is elusive due to the various jurisprudential interpretations
and theories that are needed in order to capture the concept (Olawuyi, 2018;
Nicholas & Kane, 2009). Indeed, ownership of mineral resources is one of the
broadest rights that a legal system can confer in relation to them (Nicholas &
Kane, 2009; Olawuyi, 2018).

The state regulates the ownership of mineral resources in different ways, in-
cluding through the enactment of a national law and through its subscription
to international law (Olawuyi, 2018; Anderson, 2020; Acholonu, 2011). It
Is important to acknowledge at the outset, however, that state sovereignty
over mineral resources has been influenced by developments in international
public law and human rights law that recognise the rights of both internation-
al investors and intra-state actors in relation to mineral resources (Miranda,
2012; Dessanti, 2015).

Countries use three primary approaches to administer mineral resource own-
ership in their domestic legal frameworks: land ownership, concessions, and
the claim system. Under the system of private or non-dominial land owner-
ship system, the ownership of mineral resources is tied to the ownership of
the land (Dessanti, 2015). In this system, the regulation of rights of own-
ership of mineral resources falls within the realm of private law, granting
the landowner broad rights, including the authority to veto any development
activities. Conversely, the system of state, dominial, or concessioner own-
ership, which is widely applied around the world, entails that ownership of
all subterranean minerals is vested in the state where the resource is located
(Dessanti, 2015). Private developers’ rights are contingent upon their con-
tractual agreements with the state, as outlined in public law. Lastly, the claim
system provides a flexible framework for mineral resource ownership, one
wherein the discoverer of the resources is granted the right to extract them,
subject to compliance with legal requirements (Okonkwo, 2017). Overall,
these different approaches reflect the diverse ways in which ownership rights
over mineral resources are structured and regulated, taking into account legal,
economic, and social considerations.

Once the nature of mineral resource ownership is determined by the state, the
next step involves establishing a comprehensive legal framework that gives
substance to the general policy statements (Venugopal, 2014; Cameron &
Stanley, 2010). This legal framework is essential for defining the extent of
a legal system’s rights over mineral resources, including regulating mining
licenses (Cameron & Stanley, 2010). By establishing a comprehensive legal
framework for mineral resource ownership and mining licenses, a legal sys-
tem can effectively regulate and govern the rights and obligations of stake-
holders involved in mineral resource development. This framework ensures
clarity, transparency, and accountability in the management of mineral re-
sources while balancing the interests of the state, investors, and other relevant
parties.
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The development of a detailed legal framework typically involves consider-
ation of two things: the concessionary system and the permit system (Venu-
gopal, 2014). On the one hand, the concessionary system regulates the mining
sector mainly through contracts (Venugopal, 2014; Olawuyi, 2018); on the
other, the permit system is commonly employed by countries, particularly
those with civil law legal systems, to regulate it primarily through legisla-
tion and regulations (Venugopal, 2014; Olawuyi, 2018). The experiences of
the major mining countries show that they use a combination of the above
approaches to develop a detailed legal framework, attempting to incorporate
beneficial elements from both systems (Venugopal, 2014; Olawuyi, 2018).

The state has a crucial responsibility of establishing institutions that are tasked
with implementing the legal framework governing the mining sector, includ-
ing in regard to the transfer of mining titles. Among these institutions, the
licensing body plays a pivotal role in overseeing the environmental, social,
and financial aspects related to mining operations during the process of trans-
ferring mining titles (Venugopal, 2014; Olawuyi, 2018). While the institu-
tional structure may vary, an efficient and effective mineral licensing system
should embody certain key characteristics. These include clearly delineated
responsibilities between national, regional, and local agencies; sufficient staff-
ing, expertise, and resources for robust administration; rigorous and transpar-
ent monitoring of permit-holder compliance; and coordination mechanisms
across the government entities concerned (Cameron & Stanley, 2010). By es-
tablishing institutions with these key characteristics, the state can enhance
the effectiveness and efficiency of the mineral licensing system. This, in turn,
contributes to responsible and sustainable mining practices that safeguard the
environment, local community interests, and the nation’s overall socio-eco-
nomic development.

3. Mineral Ownership and Mining Licenses in Federal Systems

The regulation of mineral resource ownership within federal systems diverges
significantly from that in other legal systems. In federal systems, which pre-
dominantly follow the principle of public ownership of mineral resources, a
mere policy statement asserting public ownership is inadequate. It becomes
imperative to designate a specific level of government within the federal struc-
ture as the rightful owner of mineral resources. Furthermore, the legal and
institutional framework governing mining licenses must be considered in the
light of the division of power.

The regulation of these powers over mineral resources is a highly sensitive po-
litical matter within federal constitutional design (Cameron & Stanley, 2010;
Nicholas & Kane, 2009). It frequently gives rise to controversies among the
central government, subnational governments, and various ethnic groups,
all vying for control over the extraction of these resources. Accordingly, the
federal constitutional design must diligently seek to strike a delicate balance
among competing interests, incorporate diverse perspectives, and facilitate
effective coordination (Cameron & Stanley, 2010; Nicholas & Kane, 2009).
In particular, has to address the assignment of ownership rights over mineral
resources, and the control power over mineral resources (Feehan, 2005; Venu-
gopal, 2014). The latter may be further divided into legislative power and
management power over mineral resources.



The literature on decentralisation offers valuable insights and recommenda-
tions regarding the optimal allocation of mineral resource ownership. It sug-
gests that ownership should be assigned in accordance with the principle of
subsidiarity (Bishop & Shah, 2008; Haysom & Kane, 2009). This means that
ownership of mineral resources should be allocated to the lowest level of gov-
ernment that possesses the necessary administrative and technical capacity to
maximise the social benefits derived from the extraction of these resources.
The government responsible for mineral resource ownership should thus have
the capacity to capture resource rent, promote exploration, assign exploration
rights, and regulate mineral development activities (Bishop & Shah, 2008;
Haysom & Kane, 2009; Olawuyi, 2018).

However, the practice of assigning mineral resource ownership within federa-
tions often deviates from coherent principles (Bishop & Shah, 2008; Haysom
& Kane, 2009). Federal systems have developed various ways and means for
assigning mineral resource ownership. The actual assignment of ownership
rights over mineral resources depends on several factors, including the state
of evolution of the federal system, the impact of mineral resources on nation-
al development, the distribution of these resources, and the human diversity
within the federation (Bishop & Shah, 2008; Haysom & Kane, 2009; Wallace,
2016). Nevertheless, despite the many variations that are p053|ble the as-
signment of ownershlp generally follows a subnational-ownership,®? central
ownership,% or mixed-ownership® approach.

Once the rights of the state and sub-state actors over the ownership of mineral
resources are settled, the next step is the detailed regulation of the ownership
of mineral resources in the domestic legal system. Haysom & Kane (2009)
note that declaring ownership of natural resources is not enough, as it does
not say anything about the rights or duties of different levels of government
in the exercise of ownership of mineral resources. As such, the state has to
develop a robust legal framework that translates policy statements on mineral
resource ownership into actionable provisions (Venugopal, 2014; Cameron &
Stanley, 2010). Unlike in unitary systems, however, the assignment of own-
ership alone does not automatically confer the power to develop legal frame-
works governing mining licenses (Haysom & Kane, 2009; Choudhry & Sta-
cey, 2015; Beardsworth et al., 2019); instead, this depends on the assignment
of legislative powers, which are other critical issues in the constitutional de-
sign related to mineral resources. In this regard, there is no theoretical frame-
work that compels federations to assign ownership and legislative power over
mineral resources to the same level of government; indeed, federal systems
take a spectrum of approaches to the issue, ranging from consolidating own-
ership and legislative power to granting such authority to non-owning levels of
government (Haysom & Kane, 2009; Choudhry & Stacey, 2015; Beardsworth
etal., 2019).

Scholarship on decentralised governance offers valuable guidance for deter-
mining the allocation of legislative authority over mineral resources in feder-

62 For example, see Article 109, Constitutional Acts of Canada, 1867 to 1982; Article 249, Constitution

of India, 1949.

63 For example, see Article 20(1X) of Brazil’s Constitution of 1988 with Amendments through 2017; Ar-
ticle 27 of Mexico’s Constitution and Its Amendments, 1917; Article 44 of Nigeria’s Constitution, 1999.

64 For example, see the Constitution of the United States of America.

.
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al systems. Experts argue that such assignments should strike a balance among
three essential imperatives: efficiency, capacity, and national interest (Haysom
& Kane, 2009; Choudhry & Stacey, 2015; Beardsworth et al., 2019). Howev-
er, the actual assignment of legislative authority depends on the specific po-
litical context of the host states, the significance of the mining sector, and the
imperative to enhance the global competitiveness of the federation (Choudhry
& Stacey, 2015). The choice of the appropriate division of legislative power
depends on the unique circumstances and goals of each federation. Be that is
it may, the division of legislative power over mineral resources generally takes
three forms: devolved, centralised, or concurrent (Haysom & Kane, 2009).

Once the legal framework that operationalises the policy statement is estab-
lished, federal systems must establish institutions responsible for administer-
ing the transfer of mining rights to developers. It is crucial to develop a trans-
parent and competitive licensing system that ensures fairness and efficiency in
the allocation of mining licenses (Olawuyi, 2018; VVenugopal, 2014; Cameron
& Stanley, 2010). The authority to create such a licensing system is contingent
upon the assignment of management power over mineral resources, which is
distinct from ownership and legislative powers. Importantly, the assignment
of ownership and legislative power does not automatically confer the man-
agement power required to establish an institutional framework for regulating
mining licenses (Haysom & Kane, 2009; Cameron & Stanley, 2010). As a
result, there are intricacies in the assignment of ownership, legislative, and
management powers. Federal systems once again exhibit diverse trends, ranging
from those that consolidate ownership, legislative, and management powers to
those that separate them (Haysom & Kane, 2009; Cameron & Stanley, 2010).

The extensive body of work on the assignment of management power over
mineral resources offers pertinent guidance for policymakers. Scholars have
identified several important criteria that frameworks should endeavor to sat-
isfy in order to achieve good governance outcomes. It highlights key crite-
ria that should be taken into account, such as transparency, accountability,
national interests, government capacity, and the need for consistency across
the country (Haysom & Kane, 2009; Cameron & Stanley, 2010). An examina-
tion of federal systems reveals significant differences in the management of
mineral resources. The approach taken by each federal system in allocating
management power depends on various factors, including the unique political
context of the host states, the economic impact of the mining sector, and the
availability of safe and cost-effective methods of extracting mineral resources
(Haysom & Kane, 2009; Choudhry & Stacey, 2015). Choosing the appropri-
ate model requires careful consideration of the specific context, goals, and
interests of the federation. Constitutional approaches to the management of
mineral resources in federal democracies may generally be categorised into
three models: single, split, and joint management (Haysom & Kane, 2009;
Choudhry & Stacey, 2015).

4. Assigning minerals ownership under the FDRE Constitutiom

For a considerable period, the administration of mineral resource ownership
was characterised by a highly centralised approach, often framed in terms
of private versus public ownership. However, the FDRE Constitution intro-
duces a nuanced understanding of ownership division concerning mineral re-
sources. It designates the ownership of natural resources, including mineral



resources, to both the “State and the Peoples of Ethiopia” (Article 40(3)). The
Constitution thus employs two distinct entities, which have been subject to
differing interpretations, to allocate ownership rights over mineral resources:
the “State” and the “Peoples of Ethiopia”. Furthermore, similar provisions
regarding the ownership of natural resources are included in the constitutions
of the regional states. However, neither the federal nor regional state con-
stitutions provide detailed guidance on the ownership of mineral resources.
It is unclear from a reading of the constitutional texts whether the phrase
“state and people” is assigning ownership of mineral resources to the federal
government, regional states, or ethnic groups (Article 40(3), FDRE Constitu-
tion; Zewdie, 2013; Tura, 2018; Jima, 2021). Addressing this ambiguity and
establishing a clear framework for the ownership of mineral resources within
the Ethiopian context would contribute to more effective governance of these
resources.

The FDRE Constitution employs the term “state” as the first entity to assign
ownership of mineral resources. However, the English and Amharic versions
of the Constitution ascribe different meanings to this term. In the English
version, the term “state” suggests that ownership lies with the federal gov-
ernment (Article 40(3)). Conversely, the Amharic version uses “Mengist”,
which can be translated roughly as “government” (Article 40(3)). It remains
unclear, then, whether it refers to the federal or regional government. This
linguistic ambiguity breeds confusion and competing assertions of control
(Zewdie, 2013).

Complicating matters further are federal and state mining laws. The federal
mining law stipulates those mineral resources “are the property of the govern-
ment”, and defines “the government” as “the federal government ... [which]
includes states where appropriate” (articles 2(10) and 5(1), Federal Mining
Proclamation No. 678/2010). This definition implies that both the federal
and regional governments can assert ownership over mineral resources. In
contrast, although regional states initially refrained from making ownership
claims over mineral resources, some have recently begun asserting that these
resources belong to the “region and its people” (Proclamation No. 223/2020).
This divergence in perspectives has raised significant questions about the as-
signment of ownership of mineral resources between the federal and regional
governments. Adding to the complexity is the limited constitutional law and
scholarly literature addressing the assignment of ownership of mineral re-
sources in Ethiopia. Most scholarly works have focused on the issue of land
ownership, leaving a gap in understanding in regard to the nuances specifical-
ly of mineral resource ownership.

To address these challenges comprehensively, a thorough examination is nec-
essary of the constitutional provisions, one taking into account legislative his-
tory, relevant literature, and comparable cases. Ethiopia has a long tradition
of public ownership of mineral resources. Since the era of the imperial re-
gime® and into that of the Derg and the transitional government, centralised
public ownership of mineral resources has been the norm, a fact of which the
drafters of the FDRE Constitution were aware. Indeed, the role of the central

65 See the Imperial Decree of the Ethiopian Government, 8 April 1928.
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government in mineral resource ownership was widely regarded as a given
during the drafting process, as evidenced by the lack of discussion or debate
on the matter (Tura, 2015).%® This lack of substantial deliberation suggests
a preference for continuity, and reinforces the understanding that the federal
government should retain ownership of mineral resources.

Historical considerations aside, insights from the literature on resource feder-
alism provide valuable guidance on assigning ownership of mineral resources.
This body of scholarship, as noted, recommends that in countries where the
federal government possesses the necessary capabilities in terms of invest-
ment, regulation, and resource distribution, it should assume primary own-
ership of mineral resources (Bishop & Shah, 2008; Haysom & Kane, 2009).
In applying this perspective to Ethiopia, it becomes evident that the federal
government, with its relative capacity and capability for investment, regula-
tion, and distribution, is best suited to assume ownership of mineral resources.

Moreover, examining comparable cases, such as Nigeria and South Africa,
can shed further light on the assignment of mineral resource ownership. These
countries —a federation in Nigeria’s case, a quasi-federation, in South Africa’s
— share similarities with Ethiopia, and have recognised the importance of cen-
tralising mineral rights in seeking to manage ethnic tensions, enhance the role
of mineral resources in national development, and mitigate disparities in the
distribution of the latter. From their experience, it is apparent that such central
government ownership is crucial for managing ethnic tensions, promoting na-
tional development, and addressing resource-related inequalities.

Therefore, in considering historical context, insights from resource-federalism
literature, and evidence provided by comparable cases, a compelling argument
can be made that the Constitution uses the word “state” to assign ownership
of mineral resources to the federal government. This interpretation aligns with
the need for continuity, the federal government’s capabilities, and the lessons
learned from comparable cases in managing mineral resource ownership with-
in a federal system.

The second entity to which the FDRE Constitution assigns ownership of min-
eral resources — the “people” — has also been the subject of differing inter-
pretations. The differences between the English and Amharic versions of the
Constitution have led to divergent understandings of the term and laid the ba-
sis for potential disputes. The English version uses the term “Peoples of Ethio-
pia”, but does not provide clear guidance on whether this refers to the “nation,
nationality, or people” as defined in Article 39(5). This raises questions about
whether mineral resource ownership should rest with the federal government,
the individual regional states, or the collective population of the country.

Adding to the complexity, the second sentence of Article 40/3 of the FDRE
Constitution that deals with land and natural resources states that land is a
common property of the nations, nationalities, and people of Ethiopia. How-
ever, it does not explicitly address the issue of mineral resource ownership,
leaving room for differing opinions and potential conflict. In contrast, the Am-

66 See the Minutes of the FDRE Constitution, Vols 3 and 4, 1995.



haric version of the Constitution uses the phrase “people of Ethiopia” without
any qualification, suggesting a unified understanding where the federal gov-
ernment and the entire population of the country are joint owners of mineral
resources. Regional state constitutions generally align with the Amharic ver-
sion of the federal constitution. Here, it is worth noting that the federal mining
law explicitly declares that mineral resources “are the property of all the peo-
ples of Ethiopia” (articles 2(10) and 5(1), Federal Mining Proclamation No.
678/2010). But, to compound the confusion, regional state mining laws have
been enacted asserting that mineral resources within a specific region are the
property of the people of that region (preamble, Proclamation No. 223/2020).

Contradictory approaches to people’s ownership rights over minerals have
sparked contention (Powell, 2007; Malone, 2010; Reuters, 2019).%" After all,
the determination of their ownership rights over minerals is closely tied to
the recognition of the economic right to self-determination under the FDRE
Constitution. Articles 39 and 40 provide the basis for the right to self-determi-

[ee}
[op}

nation (be it political, social, and/or cultural) of the nations, nationalities, and

peoples of Ethiopia (Hindeya, 2019; Zewdie, 2013; Tura, 2018). However,
there is significant confusion in respect to the recognition of the economic
aspect of self-determination, particularly in relation to mineral resource own-
ership. The literature on economic self-determination and its implications for
mineral resource ownership is limited, and constitutional jurisprudence has
not addressed this issue in depth; by contrast, important discussions have tak-
en place in the literature that analyses the issue in relation to land, a topic that
falls under the same sub-article of the Constitution.%®

Divergent views exist regarding the recognition of economic self-determi-
nation rights and their impact on land ownership. Proponents argue for the
recognition of economic self-determination rights, including land ownership.
They base their argument on the English version of the Constitution and the
exclusion of natural resources in the second line of Article 40(3) of the FDRE
Constitution. They contend, furthermore, that Article 39 should be interpreted
in line with international human rights instruments, which grant minorities
the opportunity to claim ownership and control of land and natural resources
(Hideya, 2019).%° By contrast, opponents of this view rely on the Amharic
version of the Constitution, as well as regional state constitutions. Accord-
ing to this perspective, the Constitution emphasises the political and cultural
aspects of self-determination while neglecting its economic dimension (Ze-
wdie, 2013; Tura, 2018).

The foregoing ambiguities and discussion of the economic right to self-deter-
mination and its implications for mineral ownership should be contextualised
in relation to the legislative history of the country’s constitution, the rele-
vant international human rights standards, and constitutional provisions that

67 Interview with an expert at the Oromia Mines and Energy Bureau, June 2022.

68 In certain areas, the discourse on mineral resources and land encompasses significant differences that
require careful consideration, especially in the context of international human rights law. It is imperative
to consider these differences whenever they become relevant to the discussion.

69 Hindeya (2019) argues that the right to self-government, provided under Article 39(3), is used to refer
to all aspects of self-determination, including the social, economic, and political. He argues, furthermore,
that Article 39(2) of the Constitution provides for the cultural right to self-determination, which should be
interpreted in such a way as to allow people to have access to land and natural resources.

31SSNBIN LOWOJ0S 79 WeLIRWA|IeH pateA

T 'ON ‘6 [0A (S4r3) sa1pms [esapa4 o [eunor ueidoiyg



P

doryg

14!

SauIT-|ne [elapa4 au BunebineN

BUMQ 924N0SaY [RIBUIIN S,
S3IPNIS [e43pa- JO Jeusnor ueldoly3

pue diysi

(s:|r33

SlomawelH Buisuaol

address inconsistencies arising from the different versions of the Constitution.
To begin with, the legislative history of the Constitution provides important
insight in engaging with issues to do with economic self-determination vis-
a-vis mineral ownership. One of the primary objectives of the FDRE Consti-
tution was to address the demands of the nations, nationalities, and peoples
of Ethiopia for the right to self-determination. Accordingly, it recognised the
political, social, and cultural dimensions of the right to self-determination.
Zewdie (2013) and Tura (2018) argue astutely, however, that the constitutional
drafters overlooked the economic right to self-determination, a lacuna with
significant implications for land and natural resource ownership. This view is
substantiated by compelling evidence to be found in the minutes of the Con-
stitution.

An examination of these minutes, particularly as regards articles 39 and 40, re-
veals that the drafters focused primarily on the role of the right to self-determi-
nation in addressing the nationalities question (Zewdie, 2013; Tura, 2018).7°
Their deliberations thus revolved mainly around the social, cultural, and polit-
ical aspects of the right to self-determination; conversely, little attention was
devoted to the incorporation of the economic right to self-determination, let
alone the ownership of natural resources. On the eve of the creation of the
federation and the division of administrative power over mining titles under
the transitional mining law,”* the drafters thus failed to consider the issue ad-
equately, confining themselves instead to choosing an ownership system for
natural resources. Therefore, an analysis of the constitutional minutes does
not indicate the existence of an intention to recognise an economic right to
self-determination — never mind an intention to recognise an economic right
to self-determination which includes ownership of mineral resources as a right
of the people.

The issue of recognising the economic right to self-determination and its im-
plications for mineral resource ownership in Ethiopia should also be analysed
in the light of the framework of international human rights instruments to
which Ethiopia is a party. Article 13 of the FDRE Constitution expressly states
that the provisions of Chapter 3, which deals with fundamental rights and free-
doms, must be interpreted in accordance with the international human rights
instruments ratified by Ethiopia. Furthermore, Ethiopia has ratified significant
international treaties governing both procedural and substantive rights in nat-
ural resource utilization and management (Hindeya, 2019). However, it is im-
portant to note that international human rights laws do not explicitly endorse
Interpretations that grant exclusive ownership rights of mineral resources to
individuals or specific groups, as is the case with land ownership (Usman &
Sule, 2016; Farmer, 2006; Lijalem, 2017).”? Therefore, the arguments made
regarding land ownership are not directly applicable to mineral resources.

Instead, international human rights treaties prioritise the protection of proce-
dural rights, such as the right to prior and informed consent, particularly when
extractive activities occur on the lands of indigenous peoples (Usman & Sule,
2016; Farmer, 2006; Lijalem, 2017).

70 See also preamble, FDRE Constitution.

71 A Proclamation to Promote the Development of Mineral resources, Proclamation No. 52/1993.

72 Procedural rights include the rights to be informed, to consultation, and to consent to projects that
affect them. Substantive rights, each of which has a differing scope, include those in regard to ownership,
possession, use, and control.




The debate stemming from the disparities between the Amharic and English
versions of the Constitution should be analysed within the framework es-
tablished by the Constitution itself for resolving such inconsistencies. The
FDRE Constitution provides a clear guideline to address this issue, stating
that in cases of contradiction, the Amharic version of the Constitution takes
precedence and holds legal authority (Article 106). In the case at hand, the
Ambharic version of the Constitution is unequivocal in declaring the “people
of Ethiopia” as the rightful owners of these resources, without any qualifica-
tions or restrictions (Article 40(3)). This unambiguous declaration leaves no
room for doubt regarding the ownership of mineral resources. It is clear that
the Constitution refers to the “People of Ethiopia” as encompassing the entire
population. Therefore, based on the discussion thus far, it is logical to con-
clude that the FDRE Constitution vests the ownership of mineral resources in
both the federal government and the entire population.

Once the rights to mineral resources are established, it is important to con-
duct a brief assessment of the federal and state mining legislation that aims to
regulate the ownership of these resources. The FDRE Constitution, as noted
above, establishes shared ownership of mineral resources between the federal
government and the entire population. Neither level of government has the
authority to unilaterally claim exclusive ownership rights for themselves. It is
not for the federal and regional state government alone to determine the scope
of their power and the nature of their ownership right over mineral resourc-
es. It is not advisable to follow such practices in countries such as Ethiopia,
where there is a contradictory claim over the ownership of mineral resources.
Consequently, it is unconstitutional for either the federal or subnational gov-
ernments to independently claim sole ownership over mineral resources, as
such claims would contradict the fundamental principles of the Constitution
(Articles 9(1) and 50(8)). Therefore, it is imperative for Ethiopian authorities
to ensure that mining legislation aligns with the constitutional provisions that
establish shared ownership.

5. Mining Licenses Under Ethiopia’s Legal Framewaolk

Once the ownership of mineral resources is established, it becomes crucial to
develop a comprehensive legal framework that effectively operationalises the
general prescription of ownership. The FDRE Constitution grants the federal
government the authority to enact laws that regulate mineral resources, while
the regional states are responsible for their enforcement (Article 52(2)(d)).
However, the constitutional division of power lacks clarity in two significant
areas: the specific powers falling under this jurisdiction and the precise pow-
ers attributed to each level of government (Hailemariam, 2024).”® Despite
these limitations, both the federal and regional mining laws have made an ap-
parent division of legislative power based on their division of administrative
competence over mining licenses. It follows two trends in enacting a detailed

73 It should be noted here that the lack of clarity regarding the constitutional division of power has led to
two fundamental questions about the division of legislative competence over natural resources. First, does
the federal constitution assign all primary legislative competencies over mineral resources, or is there any
room for the residual power of the regional states? Secondly, does the power of the regional state entail
law-making —and if so, what is the scope of the federal law?
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legal framework that regulates mining licenses. ( Article 52, Federal Mining
Proclamation No. 678/ and Proclamation No. 223/202).7

The first trend concerns mining operations that fall within the federal govern-
ment’s administrative competence. In such cases, the federal mining procla-
mation outlines procedures and requirements for obtaining mining licenses at
the federal level. However, regional states have begun to challenge the divi-
sion made by the federal legislation and have enacted laws that overlap with
provisions already covered by federal law. For example, the Oromia regional
state’s mining law contradicts the federal proclamation by asserting that spe-
cial small-scale mining licenses fall under the jurisdiction of the regional state.
It also introduces regulations specific to special small-scale mining operations
(articles 24(3), 29, 30, and 49(4)(b), Proclamation No. 223/2020). It also con-
tradicts the federal proclamation by expanding the states’ authority beyond
domestic to include any investor engaged in reconnaissance, exploration, and
retention of construction and industrial minerals, as well as small-scale min-
ing licenses for industrial minerals and construction materials (Articles 27, 28,
and 49(4), Proclamation No. 223/2020).

The second trend pertains to mining operations falling within the adminis-
trative competence of the regional states. In such cases, the federal mining
law establishes a basic regulatory framework, which is then supplemented
by subnational legislation enacted by the regional states (articles 27, 28, and
49(4), Federal Mining Proclamation No. 678/2010). This arrangement allows
the regional states to tailor-make laws that align federal regulations with their
specific conditions and needs. Regional state law-makers have the authority
to establish secondary legislation necessary for the administration of federal
law (articles 27, 28, and 49(4), Federal Mining Proclamation No. 678/2010).

However, this trend faces two fundamental challenges.” First, the detailed
nature of federal law leaves limited room for regional states to exercise their
discretion. Secondly, the regional states have failed to utilise the space afford-
ed to them effectively and adapt the regulations that largely mirror federal leg-
islation. Nevertheless, there have been recent attempts by the regional states
to leverage the provisions of the federal mining legislation. Notably, modifi-
cations to federal law have been made to the duration of mining licenses and
their renewal to better align with regional interests (Article 29, Federal Mining
Proclamation No. 678/2010; articles 26 and 27, Proclamation No. 223/2020).
Additionally, minor improvements have been introduced to regional mining
legal frameworks, including provisions that grant landholders the right to ob-
tain a share of mining operations and receive preferential treatment (Article 53
, Proclamation No. 223/2020).

The above-mentioned division of legislative power does not align with the
constitutional division of power and the concept of concurrency. Under the

74 The role of the state is limited to granting licenses for artisanal mining, reconnaissance, and explora-
tion; retention licenses concerning construction and industrial minerals; and small-scale mining licenses
to domestic investors for industrial minerals as well as construction material. The federal government has
the power to issue reconnaissance, exploration, retention, and mining licenses other than those issued by a
state licensing authority.

75 Interviews with officials at the Oromia Regional State Mining Bureau, June 2022; interview with an ex-
pert at the Federal Ministry of Mines, June 2022.



FDRE Constitution, legislative power over mineral resources is explicitly
established as a concurrent power, meaning that both the federal and region-
al governments share responsibility while performing different roles and
functions. The Constitution does not assign legislative power over mineral
resources based on the division of administrative power outlined in federal
legislation, such as the level of mining operations or the nature of mineral re-
sources. Furthermore, its does not grant federal or regional legislators explicit
or implicit authority to create divisions of power concerning mineral resourc-
es. Therefore, any attempts by the federal or regional state governments to
divide legislative powers over natural resources are unconstitutional.

The FDRE Constitution establishes concurrent legislative power over min-
eral resources. Within the framework of concurrent power, it is thus crucial
for both the federal and regional governments to adhere to the principles of
concurrency when exercising legislative competence over mineral resourc-
es. One fundamental aspect of concurrent powers is that federal legislation
should enable regional legislators to enact laws that address local concerns.
The Federal Mining Proclamation’s attempt to assign exclusive legislative
power over mining operations undermines the concept of concurrent power.
Moreover, once the federal government acts in line with the idea of concur-
rency, it is expected that subnational states will follow suit. Secondary laws
should not serve as the basis for contradicting or altering the content of pri-
mary laws. Therefore, regional states law that contradicts the principles of
concurrency should be reconsidered.

Once the issues surrounding the legislative competence over mining licenses
are resolved, it becomes crucial to examine the nature of the legal framework
governing these licenses. In Ethiopia, the federal mining law provides a rea-
sonably detailed set of rules that can be supplemented by a contract. Thus, the
federal mining legislation establishes the fundamental regulatory framework
for mining licenses in the country. This legislation outlines the procedures for
granting mining rights, defines the rights and responsibilities of developers,
establishes fiscal terms, sets operational commitments, clarifies the policy on
government ownership, ensures security of tenure, addresses the transferabil-
ity of mining rights, and incorporates environmental and social safeguards
(Federal Mining Proclamation No. 678/2010).

In addition to the mining law, the federal standard mining contract comple-
ments the legal framework by further defining the rights and obligations of
the parties involved in mining operations and providing a clear framework for
their engagement. As previously mentioned, some regional states have enact-
ed rules and regulations of their own that largely mirror the federal mining
law. Furthermore, regional states have developed their own standard mining
contracts that align with their specific needs and objectives.’®

This comprehensive legal framework, consisting of the mining law and asso-
ciated contracts at both the federal and regional levels, aims to ensure trans-
parency, accountability, and sustainable mining practices.

76 Interviews with officials at the Oromia Regional State Mining Bureau, June 2022.
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6. Mining Licenses Under Ethiopia’s Institutional Framewwaik

The FDRE Constitution confers management power over mineral resources,
including mining licenses, to regional governments (articles 51(5) and 52(2)
(d)). Upon close examination of the constitutional text, it becomes evident that
regional states have a central role in the management of mineral resources.
However, despite this constitutional provision, the Federal Mining Proclama-
tion, as mentioned, establishes its own division of executive power, granting
exclusive authority to the federal government in issuing mining licenses (Ar-
ticle52, Federal Mining Proclamation No. 678/2010).

According to this division of power, the federal government is not obligated to
involve subnational governments and local communities in the decision-mak-
ing process, which is inconsistent with federal mining laws.”” Consequently,
mining titles can be transferred without the consent or meaningful participa-
tion of regional governments and local populations. The role of subnational
governments in decision-making processes is largely restricted to land admin-
istration, the licensing of artisanal miners, and the mining of construction ma-
terials by domestic investors. Similarly, the participation of local communities
Is constrained, being limited mainly to activities such as environmental impact
assessments, contributions to community development funds, and land com-
pensation. Furthermore, the Draft Federal Mining Law reinforces the domi-
nance of the federal government by strengthening its power in this domain.

It is vital to consider the roles of the federal government, regional states, and
local communities in the light of the FDRE Constitution and relevant interna-
tional human rights instruments. The Constitution explicitly assigns the power
to administer natural resources, including minerals, to regional states, stipu-
lating that they have exclusive authority over the administration of all mining
licenses, regardless of the scale or nature of the mining operation (articles
51(5) and 52(2)(d)). The federal mining legislation’s departure from explicit
provisions of the FDRE Constitution is unconstitutional.

Additionally, it is important to consider relevant international human rights
instruments in this analysis. Ethiopia is a party to international agreements
that emphasise participatory decision-making in natural resource governance
(International Justice Resource Center, 2017). The federal and state constitu-
tions both explicitly recognise these international instruments as part of the
country’s legal framework (FDRE Constitution, Article 13); they also state
expressly that the provisions under Chapter 3, which relate to resource admin-
istration, should be interpreted consistently with the international instruments
adopted by Ethiopia. These instruments play a pivotal role in establishing pro-
cedural rights that aim to ensure the meaningful participation of local commu-
nities in decisions related to the transfer of mining titles.

This provides a solid basis for affording people a greater say in decisions
that affect them directly. Consequently, the mining law’s exclusion of local

77 See A Proclamation to Amend Oromia Region Mineral Development Operation Administration
Proclamation No. 223/202.



communities from the decision-making process clearly violates international
instruments that guarantee the rights of local communities to have voice and
influence in such matters.

7. Administering the Transfer of Mining Licenses

Since the transitional period of the 1990s, Ethiopia has made commendable
efforts to establish decentralized institutions for the regulation of mining li-
censes, entrusting the Ministry of Mines with a crucial role in administering
mining titles falling within the jurisdiction of the federal government; in tan-
dem, regional states have taken proactive measures by establishing their own
institutions for overseeing mining-related matters within their jurisdictions.
The latter hold extensive licensing powers, including powers to issue recon-
naissance, exploration, retention, and mining licenses.

The Ministry of Mines, as noted, plays a key role as the primary authori-
ty responsible for the regulation, supervision, and issuance of most mining
licenses in Ethiopia. In terms of its mandate, it holds significant power in
granting the various types of licenses that are necessary for mineral resource
extraction. However, the involvement in this process of subnational actors,
including regional states and local communities in mining areas, has been
overlooked. Regional states have limited decision-making authority, with
their role confined largely to providing information about the availability of
mining areas in their jurisdictions.”® Similarly, local communities are not
represented adequately in the process, as a result of which their voices are not
sufficiently included in decision-making.”® The allocation of mining titles to
developers has instead traditionally been perceived as the sole prerogative of
federal licensing authorities.®

This centralised and exclusionary approach undermines the constitutional
division of power and overlooks the critical roles and contributions that re-
gional states and local communities could play in decision-making. Such an
approach fails to recognise that these states and communities have a legiti-
mate claim to be principal actors in the allocation of mining titles. As such,
it neglects the expectations of subnational governments and localities, who
rightfully view themselves as entities which should have primary responsi-
bility for administering mineral resources. Furthermore, their proximity to
mining areas and first-hand experience of relevant social, economic, and en-
vironmental factors make their perspectives and aspirations invaluable.

For long, local communities and regional governments refrained from chal-
lenging the status quo due to a variety of factors that limited their willingness
to question the legitimacy of the federal government’s power. The subdued
response from regional governments can be attributed chiefly to the domi-
nance of the Ethiopian People’s Revolutionary Democratic Front (EPRDF).8
The EPRDF’s control of both levels of government created a political envi-
ronment where dissent and opposition were discouraged, leading to hesitance

78Interviews with officials at the Oromia Regional State Mining Bureau, June 2022; interview with an
expert at the Federal Ministry of Mines, June 2022.
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to question the federal government’s authority. The ideology of democratic
centralism, upheld by the ruling party, reinforced the federal government’s
dominance in the transfer of mining titles, leaving little space for regional
governments to assert their own decision-making powers.

Compounding these dynamics was the ineffectiveness of the central gov-
ernment’s response to complaints lodged by local communities. Grievances
voiced by local communities were often inadequately addressed or met with
limited responsiveness, which further discouraged their active involvement
in the decision-making process.®> This persistent lack of attention to local
concerns created an environment in which communities felt margmallsed in
deliberations about mining activities in their very own localities.2® However,
the nationwide protests that took place between 2015 and 2018 brought the
issue of centralised power in the allocation of mining licenses to the forefront
of the national debate. The protests served to trigger a significant shift in the
attitudes of regional states and local communities, leading them to challenge
the exclusive authority of the federal government and demand participation in
decision-making processes.?

Regional states have thus taken unilateral action to remedy their grievances
and assert their interests. This includes expropriating portions of mining areas
that were previously licensed by the federal government and reallocatlng them
to benefit the youth in a bid to address local socio-economic concerns.
ditionally, regional states have implemented measures intentionally delaylng
the transmission to the federal government of information about the status of
mining areas, which prolonged the federal licensing process.® Furthermore,
regional states have actively granted licenses to small-scale developers in ar-
eas originally designated for large-scale mining operations, reflecting their
desire to promote local economic development and empower local entrepre-
neurs.®” As for local communities, particularly those in areas with large-scale
gold operations and cement factories, they have aggressively sought to assert
their role in the granting and renewal of mining licenses. In some cases, they
have resorted to violent protests to empha5|se their claims and demand greater
involvement in decision-making processes.%

It is important to acknowledge that these actions by local communities and
regional states, driven by their concerns and aspirations, have had unintended
negative consequences for the country’s investment attractiveness and caused
uncertainty within the mining sector (Shaban, 2019; Addis Fortune, n.d.; Onu
& Manek, 2017). In response, the federal government has taken various mea-
sures to address concerns surrounding mining operations and has shown a
willingness to recognise the role of subnational governments to some extent.

Among other things, it has made efforts to address the ownership claims of
mineral-bearing states by acknowledging their entitlement to share in the ben-

82 Ibid.
83 Ibid.
84 Ibid.
85 Ibid.
86 Ibid.
87 Ibid.
88 Ibid.



efits derived from the extraction of mineral resources. An example of this
is the agreement reached between the federal government and the Oromia
regional government, which recognised the equity share of the subnation-
al government in the MIDROC Lege Dembi mining project. Furthermore,
the federal government has attempted to engage in discussions with local
communities affected by mining operations, demonstrating a commitment
to addressing their concerns and grievances (Jima, 2021).8° Furthermore, the
federal government recognizes the importance of consultation with various
sectors of society regarding the mining industry as a whole.?® It has organized
conferences aimed at identifying gaps within the mining sector, indicating a
proactive approach to addressing challenges and improving the regulatory
framework (Addis Standard). These efforts underscore the federal govern-
ment’s genuine recognition of the importance of addressing the concerns and
grievances of affected communities.

While these measures are positive steps, they have been adopted in an ad hoc,
case-by-case manner rather than as part of a comprehensive restructuring of
the legal and institutional framework. The administration of mining titles has
not undergone thorough reform. The transfer of large-scale mining licenses
remains highly centralized and exclusionary, disregarding the legitimate roles
of regional and local actors.®* There is an urgent need for broad legal and
institutional reforms to ensure effective participation of subnational govern-
ments and communities in decision-making process. Amendments to the ex-
isting legal and institutional structures should provide for a clear and consis-
tent framework that guarantees the involvement of subnational governments
in decision-making processes related to mining operations. By enacting such
reforms, Ethiopia can ensure that the participation of subnational actors is not
dependent on ad hoc agreements but enshrined in a transparent, predictable
legal framework.

8. Conclusiomn

This article provides a thorough examination of the assignment and admin-
istration of ownership of mineral resources within the Ethiopian federal sys-
tem. It exposes significant legal and practical challenges in this domain. First,
it highlights a lack of clarity in the FDRE Constitution regarding the allo-
cation of ownership of mineral resources, which led to the development of
contradictory claims. Furthermore, it finds that the constitution is ambiguous
over the assignment of legislative power over natural resources and has failed
to incorporate frameworks that guide the law-making process. It also exposed
that such a gap has led to the development of laws that violate constitutional
principles, international human rights standards, and the concept of decentral-
ization of power. Moreover, it reveals that, in violation of the constitution, the
federal government has excluded subnational governments and local commu-
nities from the administration of mineral resource ownership. Additionally, it
reveals that the above-mentioned legal uncertainty and conditions have led
to disagreement and occasionally conflict in the administration of ownership

89 Interview with experts at the Federal Ministry of Mines, June 2022; interview with an official in Oromia
Mines.

90 Ibid

91 Ibid.
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of mineral resources. In the same vein, it demonstrates that the problem is not
even close to being resolved, despite the fact that there was a recent attempt to
address some of the issues.

It is recommended that the specific actions listed below be implemented in or-
der to address the issues at hand. First and foremost, a clear and unambiguous
interpretation of the Constitution is required to define mineral resource own-
ership and establish the rights of local communities, subnational governments,
and the federal government. This would help prevent contradictory claims and
ensure alignment with constitutional principles. Secondly, legislative power
over mineral resources, including the issuance of mining licenses, should be
administered in accordance with the constitutional division of power. Exist-
ing laws that violate constitutional principles, international human rights stan-
dards, or the concept of decentralization of power should be reviewed and
reformed. Any inconsistencies between federal and regional mining laws, as
well as with the FDRE Constitution, must be resolved in accordance with
the constitutional procedure. Moreover, such issues should be addressed in
the pending draft mining. The federal government should enforce the legal
and institutional framework that guides the exercise of concurrent legislative
power. Finally, the administration of ownership of mineral resources should
be carried out in a manner that respects the constitutional division of powers.
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