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Abstract

Regulation of local government in federal systems is in the main
the competence of subnational governments. This relates largely
to the fact that local government itself is often the exclusive com-
petence of subnational units. However, it hardly escapes from
being impacted on directly or indirectly by the regulatory powers
of the federal government. Under Ethiopia’s dual federal system,
local government is the exclusive competence of state govern-
ments, yet the federal government is often seen directly regulat-
ing the activities of local government through its policies and
legislation. This article seeks to investigate whether the federal
government’s exercise of regulatory power over local govern-
ment is constitutionally permissible.

Key words: Local government, supervision, intervention, federal gov-
ernment

1. Introduction

In January 2014, draft legislation dealing with the registration of
urban landwas tabled before the House of People Representatives
(HoPRs), the lower house of the Ethiopian federal parliament.
Apparently, members of the HoPRs were not sure if they, as fed-
eral lawmakers, have the constitutional power to pass the draft
legislation, since land administration, according to the Ethiopian
federal Constitution, is within the exclusive competence of state
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governments. Members of HoPRs thus sought guidance from the
House of Federation (HoF), the body that, vested with the power
of interpreting the Constitution, found the draft proclamation to
be constitutionally unproblematic. The HoPRs enacted the bill as
Proclamation 818 (2014).!

The focus of this article, however, is the constitutional issue that
did not attract the attention of members of the lower house,
namely the nature of the relationship the proclamation envisag-
es between the federal government and local government. The
proclamation regulates in detail how both federal and region-
al cities should perform the registration of urban lands. It also
makes the city organs that are responsible for land registration
directly accountable to a federal agency and, thereby, creates a
direct legal relation between the federal government and cit-
ies. In short, not only does the federal government, through this
legislation, directly and explicitly regulate the activities of local
government, but it also assumes the power to exercise oversight
over local government. Nevertheless, cities, other than the fed-
eral ones, form part of the local government structure and fall
under the jurisdictions of state governments.

Indeed, instances of the federal government seeking to regulate
local government abound. Although there is no a “federal local
government policy” per se, there are, for example, several fed-
eral policy papers, which, directly or indirectly, have the effect
of regulating local government. In this regard, the three policy
documents that together constitute the national poverty reduc-
tion policy can be cited as good examples of a federal document
regulating local government.? In fact, to claim that local govern-
ment represents a core element of the poverty reduction policies
would not be an exaggeration. The policy papers clearly state
that local government would be a key player in poverty reduc-
tion efforts, and outline in detail the role that woredas (the main

1 The HoF reasoned that the powers of the federal government are not limited to
those explicitly listed in the Constitution. According to Articles 55(6) and 62(8) of the Fed-
eral Democratic Republic of Ethiopia (FDRE) Constitution, the federal government can
also legislate on matters that are necessary for the creation and sustenance of one economic
community. The bill on land administration, according to the HOF, is one such bill. Ethiopi-
an Federal Democratic Republic House of Federation First Emergency Meeting (Tahisas 24
2006, Ethiopian Calendar).

2 These are the Interim Poverty Reduction Strategy Paper (2000), the Sustainable De-
velopment and Poverty Reduction Program (2002), and the Plan for Accelerated and Sustained
Development to End Poverty (2005), all of which developed by the FDRE Ministry of Finance
and Economic Development.



local government units) are expected to play in terms of service
delivery.® The papers envisage woredas as exercising functional
competences in the areas of education, agriculture, public health
and the like (MoFED, 2002, pp. 138-139).

The federal sectoral policies and “multi-sectoral, inter-govern-
mental programme” of capacity-building that complemented the
poverty reduction policies have further intensified the regulation
of local government by the federal government (Spielman et al,,
2008, p. 6). The policies in education, health care, urban devel-
opment specify, in detail, what woredas ought to do in order to
achieve the goals set at the national level.* It was on the basis
of these federal policies that an extensive constitutional reform
transferring some decision-making powers from the regional
states to local government was introduced (MoFED, 2000, p. 13).
The regional constitutions were revised with the purpose of pro-
viding local government with more power and resources.® Fur-
thermore, the state legislatures issued regional proclamations
outlining the institutional organization, powers and functions of
cities and woredas. It was also shortly afterwards that the states
began experimenting with various formulae for transferring
block grants to local governments (Ayele, 2014, pp. 137-139).

The federal government does not confine itself only to regulating
local government. A number of federal laws envisage the federal
government monitoring local government and providing support,
where needed.® Practice also shows that it provides technical

3 The central role that local government is expected to play in the realization of the
objectives of the policy papers is evident from the fact that decentralization of power to the
woredas was considered to be one of the four “pillars” on which the whole scheme of poverty
reduction and development plan rests. It was in these policy papers that the District Level
Decentralisation Programme (DLDP), the programme that aimed at empowering woredas-
politically and financially, was launched.

4 For instance, the policy on urban development, adopted in 2007, discusses is-
sues related to urban governance, infrastructure development, housing, land management,
the creation of employment opportunities, and protecting the urban environment. It also
explicitly states measures that have to be taken to harmonize the activities of woredas and
urban local government. The policies were followed by elaborate guidelines prepared by the
federal government, in particular the MoFED and MoCB. See the Plan for accelerated and
sustained development to end poverty (2005/06-2009/10): Plan for urban development and
urban good governance (2007) of the FDRE Ministry of Works and Urban Development,
which is responsible for the implementation of the decentralization programme.

5 It has been alleged that there were other political motivations for the revision of
the state constitution, ones linked to political divisions in the Tigrai People’s Liberation Front
(TPLF) around the time the constitutional revision was undertaken. For more detail, see
Ayele (2014), pp. 137-139.

6 FDRE Proclamation 574 (2008), which deals with urban planning, provides the
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support to woredas either directly or through regional sectoral
offices. The Ministry of Finance and Economic Development and,
previously, the now-defunct Ministry of Capacity Building, were
principally involved in providing support to woredas. The latter
had the mandate, inter alia, to monitor the implementation of the
decentralization programme. Accordingly, the Ministry, with its
counterpart at regional level, took various measures to imple-
ment the decentralization programme and build the capacity of
woredas, among them preparing manuals, general guidelines and
so on.”

From the foregoing, it is clear that the federal government en-
gages extensively in supervision of local government. In some
cases, that supervision comes in the form of regulation; in oth-
ers, it has taken the form of monitoring and support. The federal
supervision of Addis Ababa and Dire Dawa may not be problem-
atic, as they are federal cities directly accountable to the federal
government.? The question is whether, and to what extent, the
federal government may bypass the subnational governments to
exercise direct supervisory power over local government that,
according to the Constitution, is within the exclusive competence
of the states. The supervisory power of the federal government
over local government is, thus, the issue which this article seeks
to examine.

The next section looks, by means of a comparative perspective,

Ministry of Urban Development and Construction (MoUDC) with the power to monitor
and follow up on the compliance of urban structural plans with the national standard. See
FDRE Proclamation 574 (2008) Article 55(2), according to which the federal government
is authorized to “follow up, evaluate and ensure the proper implementation of urban plans”
by all cities, including non-federal cities. Other federal laws also require federal ministries
to support local government directly. For instance, Proclamation 691 (2010) Article 25(1)
(b) requires the Ministry concerned with urban local government to “provide all-round and
co-ordinated support to urban centers to make them development centers capable of influ-
encing their surroundings” In Article 25(1)(c), the Proclamation further provides that the
Ministry has the duty to “provide capacity building support to urban centres for improving
their service delivery; and where necessary, organize training and research centres in the
field of urban development.”

7 See, for instance, Planning guideline for woredas and kebeles in Ethiopia (2010,
FDRE: Ministry of Finance and Economic Development); Local government development
planning guide (April 2010, FDRE: Ministry of Finance and Economic Development); Pub-
lic Sector Capacity Building Program: District level decentralization sub— program Woreda
planning and budgeting manual (July 2007, FDRE: Ministry of Capacity Building).

8 FDRE Proclamation 416 (2004) Article 51(1); FDRE Proclamation 361 (2003) Ar-
ticle 61(1&2); FDRE Proclamation 471 (2005) Article 18(1)(m). The latter is charged with
monitoring the overall activities of the federal cities. See also FDRE Proclamation 361 (2003)
Article 61(5).



at the position of federal constitutions on intergovernmental su-
pervision, with the focus placed on the supervision of local gov-
ernment by federal governments: the aim is to see the phenom-
enon of federal government supervision of local government in
a broader perspective. After having outlined the constitutional
status and role of local government in the scheme of the Ethiopi-
an federal system, the discussion then moves on to its main busi-
ness. This is to investigate whether there is any constitutional
basis to the federal government’s pervasive practice of bypassing
the state government and supervising local government.

2. Supervision of Local Government in Federal States

Institutional interactions that take place between junior and se-
nior levels of government may take two forms: inter-governmen-
tal cooperation and/or intergovernmental supervision (Steytler,
2011, p. 413). Inter-governmental cooperation is an aspect of
intergovernmental relations which is conducted on the basis
of“equality” between different levels of government (Steytler,
2011, p. 413). Intergovernmental supervision, by contrast, refers
to a procedure through which a “superior” level of government
seeks to check the autonomy of local government (De Visser,
2005, p. 43). It is conducted on the basis of the seniority of the
national or state government and the ‘junior status’ of local gov-
ernment.

The main purpose of intergovernmental supervision is prevent-
ing the harmful effects of unfettered local autonomy, such as cor-
ruption and capture of resources by local elites. The upper levels
of government use supervision for ensuring that local govern-
ment functions properly and legally (that is, within its mandates
and means), lest the crisis that arises from unrestricted local au-
tonomy creep back to it in the form of, for example, a request for
“bailout” (World Bank, 1999, p. 117). Supervision is also deemed
necessary for ensuring equitable distribution of services and
maintaining a degree of uniformity of service delivery across a
country. In addition, it can be used to ensure that “national prior-
ities are not undermined [by local units]” (Olowu& Smoke, 1992,

p.11).

Generally speaking, four instruments of supervision are recog-
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nized: regulation (standard-setting), monitoring (oversight),
support, and intervention (Olowu& Smoke, 1992, pp. 43-45).
Regulations aims at setting a minimum standard that ought to
be met by local government in its public service delivery. Mon-
itoring or oversight is used to detect any notable deficiency in
the performance of local government and to determine whether
the latter is acting within its mandate and means. If deficiencies
or illegalities are detected, the center is expected to rectify these
problems by extending support to the relevant local government
unit, and where support does not resolve the problem, by inter-
vening in that particular local government unit (Olowu& Smoke,
1992, pp. 43-45).

Supervision of local government in federal systems is in the main
the competence of subnational government. This relates largely
to the fact that local government itself is, in many federations,
the competence of the subnational units (Steytler, 2009, pp. 425-
427). However, local government is not completely shielded from
the extended arms of federal government. For instance, it hard-
ly escapes from being directly or indirectly impacted on by the
regulatory powers of the federal government (Steytler, 2009, pp.
425-427).

In most cases, the policies and legislation of the federal govern-
ment affect local government indirectly. In the United States, for
example, federal laws regulating the environment, health, educa-
tion, welfare, transportation and the like also indirectly regulate
the activities of local government (Pagano, 2009, p. 378). In Ger-
many, the regulation of local government is within the exclusive
competence of the Landers and the federal government cannot
directly impose obligation on local government (Schefold, 2012,
p. 238). Nevertheless, the federal government has wide-ranging
legislative powers over land, public welfare, and so on, powers
which, if and when exercised, are likely to regulate local govern-
ment since the latter has the duty to implement the legislation of
the federal government and the Lander.’

However, in certain other federal systems, such as South Africa,
the national government has the explicitly stated constitutional
authority and responsibility to adopt policies and issue legisla-

9 Basic Law for the Federal Republic of Germany, Article 72(2). See also Burgi
(2009), p. 154.



tive acts directly regulating local government.'° The national gov-
ernment of South Africa has accordingly adopted several policy
documents on local government, including the White Paper on
Local Government (1998), and passed several Acts directly regu-
lating local government, including the Local Government System
Act (32/2000), the Local Government Structure Act (117/1998),
and the Local Government: Municipal Financial Management Act
(56/2000).

Although in many jurisdictions federal governments may regu-
late local government directly or indirectly, as a rule monitoring
and intervening in local government are matters left to the sub-
national governments. In Switzerland, the US and Canada, for
instance, the subnational units are exclusively responsible for
monitoring the performance and financial management of local
government.!! In Canada, the provinces are legally required to
provide support to, and bail out, municipalities facing bankruptcy
(Lazar & Seal, 2005, p. 39). In Austria, the Landers monitor local
government units for the purpose of ensuring the legality of their
actions; the Landers, in particular, are exclusively responsible for
monitoring the financial management of local government (Per-
nthale&Gamper, 2005, p. 70). It is only in respect of mandates it
has delegated to local government that the federal government
has the authority to monitor the former; other than that, the fed-
eral government does not have the constitutional authority to
monitor local government (Pernthale&Gamper, 2005, p. 70).

The same is true of Germany, where monitoring municipalities
is the exclusive competence of the Landers. Although the fed-
eral government often influences the municipalities’ activities
through its policies, there is no direct relationship between mu-
nicipalities and the federal government (Kramer, 2005, p. 85).
Moreover, although the federal government can “compel” the
Landers to intervene, it cannot directly intervene in malfunction-
ing municipalities unless a Lander, in the case of unrest, requests
the federal government to do so (Kramer, 2005, p. 85). In South
Africa, monitoring of and intervention in local government are
primarily provincial competences. It is only when a provincial
government fails to discharge its responsibilities of monitoring
and intervention that the national government is authorized to
intervene in local government (De Visser, 2005, p. 186).

10 South African Constitution, section 154(1).
11 See Bulliard (2005), p. 129; Lazar & Seal (2005), p. 39.
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[t is clear, then, that local government may not necessarily avoid
the regulatory impact of federal policies or legislation. However,
in many federal systems the task of supervising local government
- in particular, of monitoring the activities of local government
and intervening in malfunctioning local government units - is the
responsibility of subnational governments. What is the position
under the Ethiopian Constitution? Does the federal constitution
envisage a federal government that bypasses the states and reg-
ulates, monitors, supports and intervenes in local government?
That is the focus of the next section, which begins by outlining
the place of local government within the federal matrix.

3. Local Government under the Ethiopian Constitution

The Constitution of the Federal Democratic Republic of Ethio-
pia (FDRE), like the national constitutions of many other federal
states, does not expressly recognize local government as an au-
tonomous level of government,'? nor does it define the structure,
powers, functions, and financial sources of local government.
Instead, it leaves it for each regional state to decide on the es-
tablishment of local government and define the powers and
functions thereof through its constitution or other pieces of leg-
islation. The Constitution is not, however, completely silent on
the matter: a number of constitutional provisions imply that the
establishment of local government is a mandatory act to be car-
ried out by the states.

In this regard, we have referred elsewhere to the two types of
local government for which the Constitution arguably makes pro-
vision (Ayele&Fessha, 2004). On the one hand, its Article 50(4)
requires all regional states to create a regular type of local gov-
ernment unit for the purpose of enhancing public participation in
local developmental matters. Article 39(3) of the Constitution, on
the other hand, recognizes the right to territorial autonomy of all
ethnic communities in the country. This right is to be given effect
through the establishment of ethnically defined regional states
and local government units.

12 For a comparative discussion of the constitutional status of local government in
federal countries, see Steytler (2009).
13 For more on the two types of local government the Constitution envisages, see

Ayele&Fessha (2004), p. 92.



As envisaged in the FDRE Constitution, every regional state has
established the regular local government on a wall-to-wall basis:
a woredais established in rural areas, whereas a city administra-
tion is established in urban areas. A number of ethnic local gov-
ernment units have also been established in five ethnically het-
erogonous regional states. The ethnic local government units are
called liyuworedas and nationality zones. A liyuworedais made
up ofasingle woreda. It is called liyu(special)woredas, as opposed
to simply woreda, because its boundaries are demarcated along
ethnic lines and it is meant to serve as a territorial area wherein
the relevant ethnic community exercises self-government. A na-
tionality zone, like a liyuworeda, is established along ethnic lines
and meant to serve the same purpose as the liyuworeda. The only
difference is that it is larger than the liyuworeda in territorial size
and population, since it is composed of two or more woredas that
are inhabited by a particular ethnic community.**

Both types of local government units have a local council that,
save for members of the nationality zone council, are composed
of directly elected councillors. Each woreda, liyuworeda and na-
tionality zone has an executive council which is chaired by a “chief
administrator” elected from amongst members of the local coun-
cil. A city administration, on the other hand, has a mayor(who is
elected by and from among members of the city council) and a
mayoral committee as its executive organ.

Local government has no clearly defined powers and functions.
The state constitution merely provides woredas with the power
to plan and implement developmental works, without, however,
defining the specific functions of the woredas. In general, woredas
and cities exercise functions relating to the delivery of basic ser-
vices, such as education, water, health care, agriculture, sewerage
and garbage collection. Ethnic local government units are gener-
ally responsible for promoting the culture of the relevant ethnic
communities. Not much is provided for by way of explaining how
they may go about promoting the culture of the respective ethnic
groups on whose behalf these local governments are established.
What is clear is that they are, under a number of regional consti-
tutions, authorized to choose their own working language and

14 A nationality zone or a liyuworeda is not only an autonomous local unit: should
the ethnic community for whom it is established so prefer, it may also secede from the region
where it is located and become a separate regional state. Article 47(2) of theFDRE Constitu-
tion recognizes the right to secession from a region, and provides that ethnic communities
within the existing regions have the right to establish their own regional state.
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the language which is to be used as languages of instruction in
primary schools. In addition, ethnic local government units must
be consulted in the appointment of judges of regional first instant
courts presiding within their territorial jurisdictions. They also
elect individuals representing their ethnic community (or com-
munities) in the HoF, which is the upper house of the Ethiopian
federal parliament.

4. Supervision of Local Government under the FDRE
Constitution

As pointed out earlier, the federal government has been exercis-
ing direct supervision over local government, especially the reg-
ular local government.’”> The question is whether this practice
has a constitutional basis. Does the federal government have a
constitutional power and responsibility to regulate, monitor and
support local government and intervene in a malfunctioning lo-
cal government unit?

The practice of federal supervision of local government raises
eyebrows partly because of the dual nature of the federal sys-
tem provided for by the Ethiopian Constitution. Under this dual
system, local government is an exclusive competence of the re-
gional states.'® As a rule, the federal government cannot side-

15 The relationship between the ethnic local government and the federal govern-
ment seems to fall under the category of cooperation rather than supervision. For instance,
nationality zones and liyuworedas are authorized to select the individuals who represent the
ethnic community in the HoFE. Clearly it is not the liyuworedas and nationality zones which
the individuals represent but the ethnic communities. However, their power to select the
representatives of the ethnic communities puts closer to the federal government than the
regular local government those units that have neither direct nor indirect representation in
the national government.

16 A “dual federal system,” also referred to as “a layered-cake” federation, is a sys-
tem in which both national and state governments co-exist as equals and exercise “mutually
exclusive” and “reciprocally limiting” functional competences. The emphasis in dual fed-
eral system is, therefore, on preventing one level of government’s encroachment into the
competences of the other. A dual federal system is contrasted with a cooperative federal
system, also known as the “marble-cake” federation, which eschews the notion of exclusive
competences and emphasizes the need for cooperation between the two levels of government
in the exercise of a certain function. The assumption here is that it is impossible to curtail
the involvement of any of the two levels of government in the exercise of a functional com-
petence. Scholars argue that, in terms of the Constitution, Ethiopia’s federation is more of a
dual federation despite its having some elements of cooperative federalism. Both levels of
government have exclusive competences in relation to which they are authorized to exercise
both legislative and executive powers. The FDRE Constitution further requires the two levels



step the regional states and directly supervise the activities of
local government. Clearly, the federal government does not have,
for example, the power to directly regulate the activities of lo-
cal government under the FDRE Constitution. Constitutionally
speaking, it cannot, formulate and adopt a policy or a proclama-
tion directly regulating local government. It cannot, for example,
adopt the equivalent of the South Africa’s White Paper on Local
Government (1998). Neither can it enact proclamations that are
the equivalent of the South African Local Government Systems
Act, as these would directly regulate the system and structure of
local government. This, again, is because local government is the
exclusive jurisdiction of the states.!”

As already mentioned, the exclusion of the federal government
from directly regulating local government does not necessarily
rule out the possibility of that local government can be impacted
upon indirectly by the regulatory power of the federal govern-
ment. In the case of Ethiopia, three broad arguments can be put
forth justifying the practice of federal supervision over local gov-
ernment. First, the practice may be justified to an extent by mak-
ing reference to the extensive policy-making power of the federal
government. Secondly, the federal regulation of local government
can be considered as incidental to the effective exercise of con-
stitutionally allocated federal powers. Thirdly, the federal gov-
ernment may draw authority to regulate local government from
the constitutional provisions that authorize it to legislate on civil
matters that are deemed necessary for the economic unity of the
country. None of these, however, allows the federal government
to determine the competences of local government and thereby
unilaterally alter the constitutional division of power. Each argu-
ment is examined in the depth in the sections below.

4.1 The Argument Based on the Federal Government’s Poli-
cy-Making Power

The first constitutional argument that can be advanced as a jus-
tification of the federal regulation of local government relates to
the policy-making power of the federal government. The latter
has important policy-making and legislative powers that it may

of government to respect each other’s powers and functions. In practice, however, the coun-
try’s federation is more “cooperative” than it is “dual.” See Fiseha (2007), pp. 354-55. See also
FDRE Constitution, Article 50(8).

17 See, for instance, South African Constitution 1996, Article 155(2). See also Local
Government: Municipal Systems Act 2000.
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use to influence the activities of local government. Under the
Constitution it has the power to “formulate and implement the
country’s policies, strategies, and plans in respect of the overall
economic, social, and development matters.”'® Furthermore, it
has the power to “establish and implement national standards
and basic policy criteria for public health, education, science and
technology as well as for the protection and preservation of cul-
tural and historical legacies.”'® In addition, it has the power to
“formulate and execute the country’s financial, monetary and for-
eign investment policies and strategies.”*

Obviously, the above constitutional provision does not authorize
the federal government to adopt a “local government policy” per
se. The argument is rather that it allows the federal government
to regulate local government, albeit indirectly. Local government
may feature in federal policy papers that require it to play a par-
ticular role or assume a particular responsibility. When formu-
lating and implementing a particular sectoral policy, the federal
government may end up regulating certain matters that are with-
in the competence of local government. The poverty alleviation
policies that regulate local government have their basis in these
policy-making powers of the federal government.

The question is: What are the limitations on the power of the fed-
eral government to regulate local government by way of making
and enforcing policies on social and economic matters? Answer-
ing it requires one to delineate the scope and ambit of the federal
policy-making powers outlined in Article 51 of the Constitution.
This article points to two areas of federal authority: the power
to formulate socio-economic and development policies, and the
power to establish and implement national standards. Let us be-
gin with the latter.

The Constitution, as mentioned earlier, allows the federal gov-
ernment to “establish and monitor” national standards in the
areas of public health, education, science and technology. This al-
lows the federal government to limit the minimum floor beyond
which the provision of service delivery cannot be expected to fall.
It does not, however, allow the federal government to dictate to
state and local governments how they should go about achieving

18 FDRE Constitution, Article 51(2).
19 FDRE Constitution, Article 51(3).
20 FDRE Constitution, Article 51(4).



the national standards. It is up to the state and local governments
to putin place policies, laws and programmes to ensure that their
provision of service delivery does not fall beyond the minimum
core that the federal government has established. As is the case in
other federal systems, the federal government may indeed nudge
the state and local governments closer to the national standards
by using, inter alia, financial incentives.?! [t cannot, however, rely
on its power of establishing national standards to determine the
powers and functions of local government.

The federal government has also the power to “formulate and im-
plement” socio-economic and developmental policies. The Con-
stitution provides the federal government with extensive powers
in areas of social and economic development. It allows the feder-
al government to introduce policies on a wide range of matters,
including health and education. As noted by Fisheha and Habib
(2010), the provision places “primary responsibility on the fed-
eral government to determine major policy directions and stan-
dards” (p. 144).

It might also appear that these seemingly wide-ranging powers
of the federal government leave no area of regulation for the state
governments. However, that does not look to be the case. Using
almost the same words as it does in respect of the federal govern-
ment, the Constitution vests the states with wide policy-making
powers over economic, social and development matters. Its Ar-
ticle 52(c) authorizes the states to “formulate and execute” their
own “economic, social and developmental policies, strategies
and plans.” Both levels of government, it seems, are vested with
extensive powers in similar policy areas; what is clear at least
is that neither of the two levels of government can “exhaustive-
ly and exclusively legislate” on these matters. They must find a
way to divide the powers appropriately between themselves and
avoid “conflicts emanating from the potential overlap of power.”??

An indication of how to manage the overlap of powers comes

21 It is common among federal systems to influence the policies of local government
by using financial incentives. For instance, the American federal government uses grants to
push the state and local government policies in the direction it deems fit in matters such as
education and health. See Congressional Budget Office (2013).

22 See Fiseha (2007), pp. 354-355. This obviously creates an overlap between federal
and state government powers. The overlap is complicated by the fact that the Constitution
uses the same wording with regard to each of the levels; moreover, it fails to delineate bound-
aries between them by way of qualifications that would have helped in determining where
the power of the federal government ends and where that of the regional government begins.
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from the provisions of the Constitution that outline the respec-
tive powers and functions of the federal and state governments.
A brief survey of the Constitution reveals that the power of the
federal government is circumscribed with regard to issues of ter-
ritoriality. The territorial principle is evident in the manner in
which a number of competencies are divided between the fed-
eral and state government. For example, the federal government
is empowered to regulate inter-state trade, which suggests that
intra-state trade is the exclusive jurisdiction of state govern-
ments.?® The federal government is authorized “to determine and
administer the utilization of the waters of rivers and lakes linking
two or more states.”?* The waters of rivers and lakes that begin
and end within a state are, by implication, the competences of
state governments. The same applies to roads. Roads linking two
or more states are allocated to the federal government, leaving
roads that merely serve the inhabitants of a state to the responsi-
bility of state governments.?

It is submitted that the same principle of territoriality should
be applied to manage the overlap between the two spheres of
government. Indeed, the territorial dimension is also evident in
the fact that the federal government is expected to “formulate
the country’s policies, strategies and plans,” whereas the state
government is authorized to “formulate and execute ... policies,
strategies and plans of the state[emphases added].”

What does this mean for the federal government’s supervisory
power? Several important consequences follow from circum-
scription of the federal government’s policy-making power by
way of the territorial principle. First, this indicates that the pow-
ers of the federal government in areas of policy-making are not
unlimited. The territorial principle circumscribes the nature and
scope of federal policies by suggesting that only matters that can-
not be fully regulated by the states may be the subject matter of
federal policies: social, economic and developmental matters that
can be regulated appropriately within the state must be left in the
domain of state governments. This means the state can develop
and adopt policies on economic, social and development matters
as long as those matters do not have an extra-state dimension. A
policy on urban planning, for example, would not have such a di-

23 FDRE Constitution, Artice 51(12).
24 FDRE Constitution, Article 51(11).
25 FDRE Constitution, Article 51(9).



mension; it is a matter that can be regulated within a state, hence
making it a subject of state policy.

Following on from this, the second — and, for our purpose, more im-
portant — observation is that the territorial principle thus equally lim-
its the sphere of activities in regard to which the federal government
may formulate and implement policies. As such, questions are raised
about the appropriacy, for instance, of the federal policy papers on
poverty reduction that expressly require the decentralization to wore-
das of functional competences such as primary education, primary
health care, rural water supply, rural roads and agricultural extension
(MoFED, 2002, p. 40).

The determination of local government competencesunder the aegis
of federal policies is constitutionally suspect. Although the federal
government might have the authority to adopt a policy on a partic-
ular matter affecting the entire country, it does not have the power
to use the policies to alter unilaterally the constitutional division of
powers between the different levels of government and determine
the functions and powers of local government. It cannot, in the name
of federal policies, intrude into the sphere of state governments. In
terms of the Constitution, local government is the competence of the
states. It is the states that can determine the powers and functions of
local governments.*

This is not to say that the federal government cannot use the service
of state and local government institutions to realize its policy objec-
tives. It can do so through the instruments of proper delegation to the
state, which in turn may delegate the matters to local government or
decide to pursue the matter through its field offices.

4.2 The Argument Based on Local Government as an “Inci-
dental” Matter

The second argument that can be advanced to justify the super-
vision of local government by federal government points to the
fact thatlocal government is not the principal focus of most of the
laws that are accused of regulating local government. The feder-
al proclamations mentioned in the introductory section of this
article do not have local government as their primary focus. In

26 The contention that the regulation of local government is not the primary objec-
tive of the policies does not help much either. The net result of many of the federal policies
mentioned in the introductory section of this contribution is, in any case, the extensive reg-
ulation of local government.
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other words, if federal laws regulate local government, it is only
as incidental matter.

Proclamation 721/2011, for example, includes provisions reg-
ulating how local government, cities in particular (both federal
and regional), should allocate urban land on lease for “develop-
mental activities.” While this could be construed as intrusion into
the domain of state governments, the intrusion is incidental to
the primary objective of the proclamation, which is to regulate
the use of land. Similarly, Proclamation 455 (2005) defines the
role that woredasand cities playin the expropriation of urban
and rural land,?”” but the declared objective of the Proclamation is
regulating the expropriation of rural and urban land for “public
purposes.”

The argument is that federal government is regulating local gov-
ernment incidentally in the course of discharging its competence
of regulating the expropriation of lands for public use. There is
hence no denying that it is intervening in what is an exclusive ju-
risdiction of state governments, namely local government; how-
ever, the conceivable justification of this is that the regulation of
local government is incidental to or necessary for the exercise of
the relevant constitutionally allocated federal powers. When the
federal government regulates a competence that is exclusively left
to state governments, including local ones, it is therefore within
its constitutional powers to the extent that the regulation is inci-
dental to or necessary for the exercise of the 21 federal functional
competences listed under Article 51 of the Constitution.?

It is important to note that the situation is similar in many other
federations, namely that an intrusion by one level of government
into the competences of another is considered acceptable on the
proviso that it is “necessary” for or “incidental” to the exercise of

27 FDRE Proclamation No. 455 (2005), Article 3.

28 In fact, many of the proclamations do not include local government as their ob-
jective. The preamble of Proclamation 272/2002, which regulates how cities (federal and re-
gional) may allocate urban land on lease for “developmental activities,” indicates that the
piece of legislation was enacted on the basis of the federal government’s power to regulate
the use of land. Likewise, Proclamation 455 (2005), which regulates the expropriation of
rural and urban land for “public purposes” and which defines the role that woredasand cities
playin this respect, is enacted on a similar constitutional basis. The implication is that local
government appears in these federal proclamations as incidental matter, not the core subject.
The intrusion of the federal government into the competences of the regional state by way
of regulating local government can hence be considered as incidental or necessary for the
exercise of its constitutionally allocated functional competences.



a constitutionally allocated power and undertaken with a certain
degree of “reasonableness.”

The 1996 Constitution of South Africa, for example, provides that
the national or a provincial government may exercise legislative
competence on matters that are necessary for or incidental to the
effective exercise of matters that are allocated to them.? In DVB
Behuising (Pty) Limited v the North West provincial government
and others, the Constitutional Court held that provisions in a pro-
vincial law dealing with land tenure - a matter falling under the
exclusive jurisdiction of the national government - were “inex-
tricably linked to” the other matters which were being regulated
by the provincial law, namely “regional planning, rural and urban
development and local government” — matters in turn falling un-
der the functional competences of the provinces.*

As a result, the Court ruled that the province’s intrusion of the
legislative sphere of the national government is constitutionally
permissible. The same applies in Canada, where an intrusion by
one level of government into the competences of another is not
constitutionally problematic if it is deemed reasonable.?!

The question that needs to be asked is: When is it that a regula-
tion of a particular activity or matter regarded as incidental to
the power of a federal or state government, as the case may be?
This is about delineating incidental powers. Since such discus-
sions are not available in the literature on Ethiopian federalism,
one has to seek guidance from the laws and practice of other fed-
erations.

29 South African Constitution, section 44(3).

30 DVB Behuising (Pty) Limited v North West Provincial Government and another
2001 (1) SA 500 (CC), 2000 (4) BCLR 347(CC).

31 In Canada, a piece of legislation of a level of government that encroaches into the

competences of another may pass a constitutional muster if the intrusion is found reason-
able. The reasonableness of the intrusion is determined by “the pith and substance test.” This
was the issue in in Kitkatla Band v British Columbia (Minister of Small Business, Tourism
and Culture). The Minister of Small Businesses, Tourism and Culture of the province of
British Columbia authorized the cutting down of “culturally modified trees.” Yet the Her-
itage Conservation Act of the province considers these trees as significant to Indians. This
Act — issued by the province on the basis of its competence to regulate “civil rights and
properties” — provides administrative discretion to the Minister to authorize the “distraction”
of heritage objects. The constitutionality of the authorization of the Minister, along with that
of the aforementioned Act, was challenged on the basis that regulating matters relating to
“Indians and land reserved for Indians” was within the competence of the national govern-
ment. The province contended that the intrusion of the Act into the federal competences to
the extent it did so was “simply incidental and constitutionally permissible,” to which the
Court agreed.
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In this regard, Canada’s jurisprudence is instructive. The process
in Canada begins with determining whether the challenged pro-
vision is regulating or dealing with matters that fall under the
exclusive jurisdiction of another level of government. Once an
intrusion is established, the next step is “to establish the extent
of the incursion.” This requires one to determine the broader leg-
islative scheme of the legislation in question and examine “the
relationship between the particular impugned provision and the
scheme””“The court then asks ‘[h]Jow well the provision [is] inte-
grated into the scheme of the legislation and how important [it

»n

is] for the efficacy of the legislation’” According to Bronstein,

«

[t]he more the provision encroaches, the more essential the
provision must be to an otherwise valid legislative scheme
in order to be considered incidental. The less it intrudes, the
ecasier it will be to persuade a court that it should survive.

(pp. 15-19)

In Ethiopia’s case, it is clear that local government is the jurisdic-
tion of state governments. Each state has “the authority to decide
on the organization of administrative structures within its terri-
tory.” This includes the establishment and operation of local gov-
ernment. The state decides on the structure, including the type
and number of local governments within its jurisdictions. More
importantly for our purpose, this includes the nature and scope
of autonomy enjoyed by local governments. Units of local govern-
ment exercise their autonomy within the framework stipulated
by the state government. This means that federal government
has little or no power to interfere in matters of local government.
The national government cannot use local government as back-
door to interfere with the autonomy of subnational units. Thus,
national proclamations that, for instance, instruct cities on how
to collect solid wastes, or outline the responsibilities of cities
with respect to the expropriation of lands, are clearly intruding
in the legislative sphere of the regional state.

Still applying the Canadian reasoning to Ethiopia, the next ques-
tion is whether these provisions intrude “into the scheme of the
legislation and how important [the intrusion then is] for the effi-
cacy of the legislation.” Answering this is clearly something that
can be done only on a case-by-case basis: no a priori response
can be given about the intrusive nature of any federal legislation
which is in effect regulating local government. One can, howev-



er, draw a tentative generalization from the pattern of behaviour
evident in the series of federal proclamations mentioned in the
introduction of this article. Here, we are not dealing with feder-
al laws that regulate an activity, nor with ones regulating spe-
cific subject matter; rather, we are dealing with legislation that
intrudes into the jurisdiction of another level of government by
mandating yet another level of government to discharge a partic-
ular responsibility. The case here, in other words, is one where
legislation assigns responsibilities to another level of govern-
ment.

That being so, it very difficult to contend that allocating a respon-
sibility to another level of government is essential to a legisla-
tive scheme. This is not to say that the involvement per se of local
government is not essential to the scheme of the legislation; the
point instead is that, to secure this involvement, it is not essen-
tial to make an incursion into another sphere of government. The
involvement of local government could have been secured with-
out it and rather by using the proper instruments of delegation.
Given the availability of this option, it is — as mentioned - thus
problematic to argue that the intrusion into the jurisdictions of
state governments was essential to the legislative scheme.

4.3 The Argument Based on Developing “One Economic Com-
munity”

As indicated above, Article 51 of the Constitution lists the mat-
ters that are within the exclusive legislative competences of the
federal government. The latter’s legislative power is not limited,
however, to what is contained there. The federal government has
additional legislative powers that include the power to enact civ-
il laws the HoF deems necessary for establishing and sustaining
“one economic community.”*? This means the federal government
may legislate directly on a matter which is otherwise within the
exclusive competence of the state governments if it can show that
the federal regulation of the “civil matter” is necessary for the
country’s economic unity.

When is it that a law is deemed necessary for creating and main-
taining “one economic community”? The Constitution gives little
insight into the concept of “one economic community.” This again
prompts us to look for guidance in comparative constitutional law

32 FDRE Constitution, Article 55(6).
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and, more specifically, the jurisprudence of other federations.*?

The question is whether the federal government may intrude
into the jurisdiction of the regional states by directly regulating
certain activities of local government and then justify its actions
by making reference to the constitutional objective of establish-
ing and sustaining “one economic community.” This raises other
related questions: Are the proclamations the federal government
has enacted to regulate local government “civil laws”? Moreover,
are they “necessary for establishing and sustaining one economic
community”?

The need to create or maintain economic union is an implicit,
if not explicit, ground that, in many federations, allows the fed-
eral government to legislate on matters normally falling under
the domain of subnational governments. Such federal constitu-
tions thus contain clauses empowering the federal government
to legislate on matters outside its jurisdiction when doing so is
deemed necessary for maintaining a country’s “economic unity.”

For instance, Article 72(2) the German Basic Law authorizes the
federal government to enact laws on certain concurrent compe-
tences of the federation and the Landers if and when this is nec-
essary for, among other things, preserving the “economic unity”
of the country. The relevant matters include mining, industry, en-
ergy, crafts, trades, commerce, banking, stock exchanges and pri-
vate insurance. However, the Basic Law expressly precludes the
federal government from legislatively regulating local economic
matters such as shops’ closing hours, restaurants, game halls, the
display of individual persons, trade fairs, exhibitions and mar-

33 The HoF has an implied constitutional obligation to provide reasons as to why
it deems that the federal regulation of an activity otherwise falling under the jurisdiction of
subnational government is relevant for the economic unity of the country; in other words,
it is not sufficient for the HoF merely to state or declare that the activity in question has
an impact on economic unity. Nevertheless, practice shows that the HoF does not always
provide clear, specific and convincing reasons in this regard. For instance, as mentioned in
the introduction of this article, the HoPRs approached the HoF to determine the constitu-
tionality of four specific provisions in draft legislation dealing with urban land registration:
these were Articles 42, 47, 49 and 56. The HoF, however, did not so much as even mention
them in its two-page decision, except by way of summarising the request of the HoPRs, nor
it did give specific reasons why it deemed the enactment of the proclamation necessary for
the said constitutional objective. It merely referred to provisions in the Constitution dealing
with matters relating to land and to its own constitutional power to determine whether the
enactment of a certain civil law was necessary for the economic unity of the country; there-
after, the HoF stated that on this basis the HoPRs could enact the proclamation. Ethiopian
Federal Democratic Republic House of Federation First Emergency Meeting (Tahisas 24
2006, Ethiopian Calendar).




kets: theLanders have exclusive competence in regulating these
matters. Obviously, economic matters that do not have a national
impact and which can be regulated effectively by the Landers are
not deemed to have an effect on the country’s economic unity.

Similarly, the South African Constitution authorizes the nation-
al government to legislate on matters that are within the exclu-
sive competences of provinces when doing so is necessary for
the preservation of economic unity.** According to the South Af-
rican Constitutional Court, legislation that “[protects] the com-
mon market in respect of the mobility of goods, services, capital
and labour,” that promotes “economic activities across provincial
boundaries” as well as “equal opportunity or equal access to gov-
ernment services,” or which serves “the protection of the envi-
ronment” can be deemed necessary for the preservation of an
economic unity of the country.®®

From this it is clear that an activity of an economic nature and
with national impact can indeed be regulated by the national
government, notwithstanding that it is originally within the com-
petence of the subnational government. A piece of legislation
regarded as necessary for preserving the economic unity of the
country is hence justified in causing an incursion by national gov-
ernment into the domain of subnational government if, and only
to the extent that, it regulates a matter impacting on economic
activities that cross subnational boundaries. The national gov-
ernment thus cannot justify the regulation of economic activities
with only intra-provincial impacts by claiming that doing so is
necessary for sustaining the country’s economic unity.

The corresponding clause in the American constitution is what is
commonly known as the commerce clause. It authorizes the fed-
eral government “to regulate [cJommerce with foreign Nations,
and among the several States, and with the Indian Tribes.”*¢ The
objective of the clause is to create economic unity and prevent
“economic warfare” among the states, a contingency which was
considered a threat for “national unity”; the Constitution seeks
to achieve this objective by limiting the power of the state to reg-
ulate commercial matters that cross state boundaries (Hinshaw,

34 South African Constitution, Article 44(2).

35 Ex Parte President of the Republic of South Africa: In re Constitutionality of the
Liquor Bill (CCT12/99) [1999] ZACC 15, 2000 (1) SA 732; 2000 (1) BCLR 1 (11 November
1999), Para. 51.

36 The US Constitution, section 8.
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1992, p. 520.

The term “commerce,” however, is not defined in the American
constitution. Initially, the Supreme Court interpreted it restric-
tively by referring to “commercial intercourse between nations
or parts of the nation.” Hence, something had to cross a state’s
border by way of commercial intercourse in order for Congress
to be able to regulate it. In the 1930s the Supreme Court came
up with a much broader interpretation of the commercial clause,
one that allowed Congress to legislate on a purely local matter if
there were a “rational basis” for it to conclude that the regulat-
ed activity impacts on inter-state commerce. This interpretation
enabled the federal government to use the commercial clause
for extending its legislative authority to encompass “personal
and commercial, local and national, civil and criminal” matters
(Wilmering, 2005, p. 1,189).

More recently, though, the Supreme Court reverted to its more
restrictive interpretation of the clause. In United States v Lopez
it stated that the commercial clause could apply only when the
regulated activity involves “the use of the channels of interstate
commerce” and “the instrumentalities of interstate commerce, or
persons or things in interstate commerce,” and where, in addi-
tion, such activity has “a substantial relation to interstate com-
merce.”’

It is clear, then, that while a number of federations permit the
federal government to regulate matters falling under the jurisdic-
tion of subnational governments on the basis of their impact on
economic unity, these federations differ from each other in terms
of the matters to which this applies. There are, however, some
minimum elements that must characterize such matters. First,
the matters regulated must be of an economic or commercial na-
ture.®® Secondly, and more importantly, the activities must have
national impact, or, alternatively, the regulation of the matters
must have the impact of regulating or facilitating the operation of
the “common market” or the realization of socio-economic equal-

37 United States v Lopez, 514 U.S. 549 (1995); Warner (1997), pp. 329-330).The
Court also stated that Congress has to show how the regulated activity involves any of these
three elements; it is not sufficient merely to claim that the regulated activity impacts on
inter-state commercial activities.

38 The American “commercial clause” is limited to commercial activities, thereby
excluding other kinds of economic activity. Manufacturing, for instance, is not considered
a commercial activity, and is deemed to be purely local and within the realm of the states’
competence, even where the produce is intended for consignment to another state.




ity across the country.

When one looks at Article 55(6) of the Ethiopian Constitution,
what is immediately apparent is that the matters it foresees as
having an impact on the country’s economic unity - and hence
as justifying federal regulation - are not strictly of a commercial
nature. The Constitution allows federal incursion into the broad
area of “civil law.”*® This, when compared with Article 72(2) of
the German Basic Law and the American “commercial clause,
opens a far wider field of regulation for the federal government.
[t seems to be based on the view that activities that are not nec-
essarily of commercial nature too can have an impact on the eco-
nomic unity of the country.

This is, of course, circumscribed by the second prong of the re-
quirement, which is also common to the federations discussed
above, namely that the law must be deemed necessary for estab-
lishing and sustaining “one economic community.” The federally
regulated activity hence should have an economic impact beyond
the boundaries of a state. Finally, as previously footnoted, the
HoF has a constitutional obligation to provide reasons as to why
it deems that the federal regulation of an activity otherwise fall-
ing under the jurisdiction of subnational government is relevant
for the economic unity of the country.In other words, it is not suf-
ficient for the HoF merely to state or declare that the activity in
question has an impact on economic unity.

The impugned federal proclamations, as mentioned repeatedly,
regulate local government, which is a competence of state gov-
ernments. The first question is whether a law regulating local
government can be regarded as “civil law,” which is concerned
primarily with “the rights and duties of individuals amongst
themselves.” The “civil laws” the Ethiopian Constitution has in
mind are thus those impacting on “the operation of the common
market,” including contract law, property law, succession law,
commercial law and the like.

However, most of the federal proclamations at issue are aimed
at regulating not the right and duties of individuals but the ac-
tivities of local government, further to which they also regulate
the relationship between the state and individuals (rather than,

39 The power of the federal government to regulate inter-state and foreign commerce
is provided for separately in Article 55(2)(b) of the FDRE Constitution.

J[PAY MIUDIIAY JR[OWZ pUE BYSSI, 9ABJSI], UBJOUOK

€01

I'ON €A (S4[q) se1pms [e1apay jo [euinof uerdoryy



Y01

JUSWIUIZAO0N) [BD0T JO UOIIB[NSY [BI19pa, JO AILI0YINY [EUOINIIISUO) 9y} Suruonsany) ,;ssog ay3 s,04M,,

(sd(7) serpmis [eaapay Jo [eurnof uerdoryy

as above, “the rights and duties of individuals amongst them-
selves”). For instance, Proclamation 574/2008, the one dealing
with urban planning, regulates how states and local govern-
ment units should undertake urban planning. Proclamation 455
(2005), dealing with land expropriation, regulates relations be-
tween state/local government and individual land users. Many of
the impugned proclamations thus do not fall within the domain
of “civil laws.” As laws governing the relations of two or more
state organs or the relation of the state and individuals, most of
the proclamations belong to the family of public law or adminis-
trative law - and hence fail the test of economic unity at the first
stage of the enquiry.

Even if we were to assume nonetheless that most of the legisla-
tion in question belongs to the domain of civil law, it is doubt-
ful if many of the laws would satisfy the second aspect of the
requirement, namely that the regulation be necessary to sustain
economic unity. It is not clear if the activities that many of the
proclamations in question regulate have a national impact. Nei-
ther is it clear that many of the federal proclamations in question
have the impact of regulating or facilitating the operation of the
“common market” or the realization of socio-economic equality
across the country. It is not apparent, for example, how Procla-
mation No. 513/2007, which deals with the management of solid
waste by a city, can be regarded as regulating a civil matter with
sufficient national impact to warrant federal legislation that stip-
ulates where, when and how cities should manage the disposal of
solid wastes.

5. Conclusion

Ethiopia has what is often described as a dual federal system.
In this system of federalism, local government is placed under
the exclusive competence of state governments. The supervision
of local government is thus constitutionally left for the regional
states. Indeed, there is a possibility that the federal government
may indirectly regulate local government while adopting policies
on national social and economic matters. [t may also incidentally
regulate local government when legislating on its constitutional-
ly assigned exclusive competences to the extent it is necessary to
do so. Moreover, it may regulate local government while enacting



laws that are relevant for the creation of a single economic com-
munity in the country.

However, this by no means allows the federal government to as-
sign specific functions to local government and thereby alter the
constitutional division of power. In practice, though, the feder-
al government is seen regulating local government extensively
through its policy-making and legislative powers. The federal
regulation of local government is so thoroughgoing that in many
cases it prescribes what local government can and cannot do,
sidestepping the regional states altogether.

Nevertheless, neither the regional states nor local governments
have protested at the federal government’s undue encroachment
into what are clearly subnational competences. No constitutional
dispute has arisen over this: the HOF, the body tasked with inter-
preting the Constitution, has not been approached to settle inter-
governmental disputes. This is the case in spite of clear constitu-
tional provisions dividing political powers between the federal
and state governments, requiring both levels of government to
respect each other’s powers functions, and allowing state govern-
ments to challenge the exercise of powers by the federal govern-
ment.*® This is also despite the fact that there is no constitutional
provision prohibiting a local government unit, be it a woreda or a
city, from challenging unconstitutional federal supervisory acts.

The absence of constitutional challenge to the pervasive practice
of federal supervision of local government - and hence the lack
of intergovernmental disputes - perhaps can be explained by the
absence of political pluralism in the country. Essentially, a single
political party, the Ethiopian People’s Revolutionary Democratic
Front (EPRDF), controls all levels of government and dominates
the political system. The principle of democratic centralism that
guides the EPRDF’s internal decision-making procedures en-
sures that intergovernmental disputes are attended to within the

40 It is, however, uncertain whether a regional state or a local government
unit may approach federal courts challenging the exercise of federal supervisory
powers. There are uncertainties regarding whether federal courts can resolve con-
stitutional disputes by interpreting the federal Constitution. Some argue that fed-
eral courts may interpret and apply the Constitution to decide cases despite the
fact that the HoF has the final word on constitutional issues. Others, conversely,
maintain that whenever a resolution of a particular case involves the interpretation
of the Constitution, the courts must not try to resolve the case, but transfer it to the
HoF.
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