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record. The reasonable duration approach permits open ended goals of
justice continuance so long as they are reasonable in length and the
reasonable relation approach permits open ended ends of justice
continuance only so long as they can continue to be justified by reference to
rationales. Under the third approach, a court should tie the duration of the
continuance only when it is impossible to determine an end date and the
rationale for the continuance supports the open ended duration.1%4

2.3. Remedies

It is shown above that specific time limits within which criminal cases
should be processed at the different agencies are set under the law. The
sanction of failure to observe the legally set time limits is either dismissal
with or without prejudice, i. e., a case will be closed or be suspended till a
solution can be found to the hindrance or closed forever without any
opportunity of reopening. In order to determine whether a case should be
closed with or without prejudice, courts are required to take into account
the following three factors: the seriousness of the offense, the facts and
circumstances of the case which led to the dismissal, and the impact of re-
prosecution on the administration of justice.

Seriousness of the offense has to be measured in light of the involvement of
threat or use of violence such as in cases of armed robbery or crimes which
have massive social implications, such as environmental disasters, though
not violent. The rationale behind this position is that the more serious the
offense with which the accused is charged, the greater interest society has
in permitting government to re-prosecute.

With regard to facts and circumstances which led to the dismissal, the focus
should be on the incentive that the dismissal barring re-prosecution would
provide for the courts and prosecutors to adhere to time limits in the future.
Accordingly, when the reason for delay is by circumstances beyond the
control of either the court or prosecutor, cases should not be dismissed with
prejudice, for there exists no incentive. On the other hand, when cases are
delayed because of the court's or prosecutor’s deliberate or negligent
misconduct, cases should be dismissed with prejudice, for the sanction can
serve as an incentive.105

104 See, Ostfeld, Supra, Note 7, pp.1037 -1038.

105 On the issues discussed under the section, see, generally Mark L. Steinberg, Supra
Note 4.
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explaining that absence of renewal of registration of mortgage contract
provided under Article 3058 does not extinguish the mortgage contract
concluded between the Bank and the third party mortgagor.5

Because the plaintiff- was dissatisfied by the decision of the Federal First
Instance Court, he appealed to the Federal High Court. The Federal High
Court accepted the appeal and ordered the Bank to present its side of the
story. The Bank raised the same argument that it raised at the First Instance
Court. The Federal High Court, having heard the arguments raised by both
parties, upheld the decision of the First Instance Court explaining it did not

find factual-as well as legal error committed by the lower court.1 |

Ato Abdurazak subsequently appealed to the Cassation Division of the
Federal Supreme Court (hereinafter the Cassation D1v1510n) for the reversal
of the decision of the lower courts arguing that their decision contained
fundamental error of law. The Cassation Division accepted the application
and summoned the Bank. The Bank, reiterated the argument it raised in the.
lower courts. It argued that because it gave a default notice to the principal
‘debtor and the third party mortgager, there was no need to renew the
registration of the mortgage despite the fact that ten years lapsed since the
registration of the contract of mortgage. ~

The Cassation Division reasoned that the issued that needed its attention
was whether giving default notice to the principal debtor and the third
party mortgager was sufﬁaent to maintain the vahdlty and continuity of
the mortgage contract despite the fact that the contract registered in 1987
E.C. was not renewed until 1997 (before the expiry of the ten years period
stipulated under Article 3058 of the Code). Nonetheless, the Cassation

%80 See Abdurazak Hamid V. the Commercial Bank of Ethiopia, Civ. File No.
78317/2000, Federal First Instance Court. The crucial part of the decision reads”
PAFT @7 TN OFoophd QhATS N-hATE oohhd 1chiy 11 €7 1987 9.9° Can i @4
[FoI23AP0 NLT] NF°F°sT P+LBaw APT T084E THIFF QAvand THIF 02
$73 1992 4.9° A+hATIS ATASLe: +haTl “IMIPEe ﬁmﬂ‘l\ hARLD P10 oot 10
haomS 4.5 Cav N a7 A £ 'f‘hﬂ'ﬁ ﬂm-',("‘fﬂl- LT AL ?\'}‘3’0!’!\ ?Eﬂﬂ& o ify
LD 472 [hATH] L4407 RCAC F/ 0k AATPNAD-™::"
- %81 See Abdurazak Hamid (appellant) v the Commercxal Bank of Et}uopm Federal High
Court Civil, File No. 64469 (unpublished). Since recent times, Ethiopian courts have’
stopped giving adequate reasons for their decisions particularly when a case is
dismissed or where the decision of a lower court is confirmed. In the case at hand, too,
the Federal High Court did not give any reason as to why it confirmed the decision of
the Federal First Instance Court except'saying that there was no legal as well as factual
ground that would justify the reversal of the decision of the lower court.

2@1 " bew Bibes

8 A W e

F N ek R


















the legislature. In connection with this, a renowned scholar explained that:
584
...the judicator is to discover and to act upon the true
_intention of the legislature-the mens or sententia legis. The
essence of the law lies in its spirit, not in its letter, for the
letter is significant only as being the external manifestation of
the intention that underlies it. Nonetheless, in all ordinary
cases, the courts must be content to accept the litera legis as
the exclusive and conclusive evidence of the senfentia legis.
They must in general take it absolutely for granted that the
leglslafure has said what it meant, and meant what it has
~ said. Judges are not at liberty to add or to take from or
modify the letter of the law, simply because they have reason
to believe that the sententia Zegzs is not completely or correctly
expressed by it.

IV. Conclusion

The Cassation Division of the Federal Supreme Court has been conferred
with the power to revise court decisions that contain basic error of law.
- Moreover, interpretation of a law by the Cassation Division made by not
less than five judges is binding on Federal as well as Regional courts of all

levels. Thus, it is clear that well reasoned decisions of the Cassation
~ Division contribute immensely towards the uniform of application of laws
in the country. It is also true that wrong decisions by the Cassation Division
will have serious repercussions. One instance of a wrong decision by the
*(“assatlon Division is the case at hand. Because the Cassation Division
misapplied Article 3058 of the Code, its decision will be detrimental to
other parties who may bring cases involving the same issue in the future.
Therefore, it is the opinion of this writer that the Cassation Division should
revise its decision.in the case at hand and render the correct interpretation
of Article 3058 of the Code as explained in the section above.

%t PJ. Fitzgerald, Salmond on Jurisprudence, Sweet and Maxwell, Universal Law
Publishing Co. Pvt. Ltd, 12¢ ed, 2009.
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