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HAILE SELLASSIE I UNIVERSITY
FACULTY OF LAW

The Faculty of Law of Haile Sellassie I University, established in 1964, offers
courses in law leading to the LL.B. degree and to a Diploma or Certificate in law.
For further information contact the Assistant Dean, Faculty of Law, Haile Sellassie
I University, P. O. Box 1176, Addis Ababa. 4
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1962 E. C. (1969-70 G. C)

Cliff F. Thompson, Professor and Dean, Faculty of Law

Haile Sellassie 1 University

I. A New Transitional Phase

In the seventh year of its history, the Law Faculty clearly entered a transitional
period of immense importance. The Faculty began the change from being a new
taw school with an expatriate staff, to becoming an established law school with
a predominantly Ethiopian staif.

The signs of this transition are dramatic. For example, only a few years ago
there were less than 10 Ethiopian lawyers with the training to enable them to
make a high-calibre analysis of the new Ethiopian laws, and there was no forum
for the systematic consideration of Ethiopia’s developing lesal system. Today the
Faculty has published more than fourteen issues of the Journal of Ethiopian Law,
and Ethiopians increasingly are the concerned scholars who write it.

A few years ago there were no University degree level law students in Ethio-
pia; today, there are more Ethiopian full-time University law teachers than the
number of expatriates who began the law school in 1956 E. C. (1963-64 G. C.).
This year the Faculty added three full-time Ethiopians to the three previously selec-
ted and made offers to three more for next year. According to the plan begun
1961 E. C. (1968-69 G.C.) to recruit three Ethiopians yearly, the Faculty will be
substantially Ethiopianized by 1967 E. C. (1974-75 G. C.).

Less dramatic than the increase in Ethiopian staff members, the increase in
the age of the Faculty is an equally significant part of the transitional phase.

We are not yet a mature Faculty: we are growing, and I believe we are
inevitably going to have a number of growing pains. The inauguration of this law
school generated considerable excitement. The joy of innovation in the early days of
the Faculty was not a guarantee of a correct start, so we should be warmly thank-
ful for the brilliant beginning. In the past year we continued or completed pro-
grams begun ecarlier, and we also progressed by innovating programs destined for
future completion.

Quite obviously, the transitional period we are entering has a double challenge
to maintain what we have while at the same time to move forward with new idya-as';
The laws of science inform us that it is harder to start an object moving than it
is to keep it moving. But for human insititutions, we all know there is another
r}xle: it is often easier for us to start an institution or project than it is to con-
tinue i, or to finish it well. To meet the double challenge of the old and new,
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the Faculty must have a highly motivated staff whose energy will match their mental
ability.

1. Feur Commen Threads in 1962 E. C. (1969-70 G. C.)

I believe that four common threads dominated the pattern of our diverse acti-
vities last year. These threads touched nearly all we did. so I will briefly describe
them (but not attempt to order their importance) before discussing specific Faculty
programs.

One common thread is the result of the rapid turn-over of staff combined with
the increasing carry-over of unfinished projects. This placed tremendous pressureg on
the new stafl.

Many of the staff who began projects are no longer with the Faculty - in
1961 E. C. (1968-69 G. C.) alone, nine key members left Ethiopia. But the projects
still required completion: projects such as Law House; publication of the
Consolidated Laws of FEthiopia,; and the collection of African statutes by our Center
for African Legal Development all required new staff members to undertake them,
and thus to delay progress on their own innovations. Another typical example was
the new staff member who used time he might have spent on his own research and
writing in order to transform a typwritten manuscript by a former member of staff
into a professionally printed volume.

The turn-over of our staff has always been a difficulty, but the problem has
become more acute now that the roster of Faculty obligations has lengthened.

Until the staff is substantially Ethiopianized, and therefore has a more perman-
ent membership, these carry-over projects will exist. Fortunately, a sufficient number
of staff responded well to this work, both because it had to be done, and because
there must be an established pattern of responsibility which will insure the conclu-
sion of all projects despite the turn-over of staff.

A second thread which ran through many of our activities was the effort to
move more closely together the life of the University’s Central Administration and
the life of the Law Faculty. The University Administration and the Law Faculty
were born virtually simultaneously. and although their growth was theoretically as
one body, in fact they developed in many ways as separate personalities. The Law
School made decisions and began programs before it was possible for the University
to develop general administrative policies suitable for all Faculties. Even now the
University Administration seeks to encourage a healthy autonomy for its Faculties.
But the University is establishing patterns applicable to all Faculties, and these are
sometimes in conflict with the practices of the Facultiecs. We are being asked to
conform. We are willing, and we are changing, but it is not easy, and often 1t
cannot be done rapidly without grave dangers.

For example, the challenge is to coordinate our extensive extension program of
law teaching more- closely with the University’s Extension Department, without
destroving the basis of the Facuity’s ability to run a successful program. During
the past year the University Administration and the Law Faculty also considered
anomalies between University policy and Faculty practice in registration procedures;
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in student regulations, such as those applying to Ethiopian University Service; and
in financing. The effort to achieve coordination will continue.

A third common thread which pervasively touched all our efforts was shared
by the entire University the return of the withdrawn students. The 1961 E. C.
(1968-69 G. C.) academic year was dominated by the withdrawal of more than 70%
of the University’s students in the second semester, and this past year was shaped
by their return in the first semester.

This unusual situation required the Faculties to be magicians - to juggle class
schedules, to add courses and staff burdens so that every semester would contain
both 1st and 2nd semester courses. The incidental side-effects of the situation added
greatly to the administrative burdens of the Faculty. There were, for instance, ‘an
abnormally large number of student petitions to clarify rules in an unprecedented
situtation, and extra planning efforts by the Law Faculty staff on proposals such as
the imaginative but ill-fated Trimester Plan to make-up lost time for the students.

F

The major question was whether staff and students could manage the abnormal

scheduling without diminishing the standard of academic performance. I am pleased

to report that the results were largely reassuring, and that all students and staff
deserve- praise for their efforts.

The fragility of this unique academic curriculum was severely threatened, how-
ever, by the most overwhelming of the threads in the patiern of events: a broken
thread - the tragic events of Tahsas, 1962 (December, 1969 G. C.). A clash between
students and government forces resulted in the death of students on campus, and
the closure of the University for two months, The emotional demands on each of
us during those unfortunate days were not compatible with the intellectyal aspirations
of the University. The re-opening of the University proceeded normally enough to
allow completion of the academic year, and we were fortunate to have continued

education, with a slow return to the research and publication so needed by the
nation.

HI. Program of the Faculty of Law
1. Students

Law House

One of the most important events this year was the opening of Law House,
a self-help project requiring a known cost of over Eth. 120,000, and incalculable
labor by many students and staff who raised the donations in cash and kind. In
addition to being a self-help endeavour for law students and staff, Law House was _
to provide a commodious place for students, alumni, and staff to meet, and to
give to some of the law students an environment conducive to serious study. The
goals were realized this year, and the staff and students many no longer with
the Faculty - deserve our admiration for their achievement.

Three matters remain unsettled. We must eliminate a2 debt of more than
Eth. $15,000; we must define the status of Law House vis-a-vis the University Admi-
nistration; and we mustwork to eliminate the misunderstandings about Law House
which seem to arise amongst students living in the dreadful tin-can hostels near-by.
If Law House were at Arat Kilo campus or on the Building College grounds it
would not be note-worthy. But perhaps its closeness to shabby housing for other
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students has been useful, since Law House was one influence on the University
Administration when it decided to give high priority to student dormitories in its
new capital investment program.

We also await to see what the students now in the Law School contribute to
Law House. They are largely the beneficiaries of persons who worked without even
the reward of living in Law House. What will those who live there contribute to*
their successors?

Summer Session

The extraordinary event of the year, arising from the desire to maké-up lost
time for the withdrawn students, was an unprecedented summer session, Jn which
one-quarter of the regular teaching staff taught three-quarters of the student body
(both withdrawn and some °‘regular’ students) one-third of the regular law courses,
for nine hours of credit. )

This session, following hard on an emotionally charged and exhausting semester,
could have been a disaster. But it was not. Why? Our Law students worked dili-
gently. Also, we found that nine hours of credit in eight weeks (instead of approxi-
mately 18 hours of credit in 16 weeks) required tighter planning of teaching and
studying, and in the end we had a more efficient use of time. Five days a-week,
a student met in three courses for one and one-half hours daily for each course.
There was no loss of continuity between lectures, and each class was long enough to
allow meaningful discussion.

Statistical Survey

At the beginning of the academic year, the Law Faculty had 746 students:
278 in the Bachelor of Laws degree program; and 468 in the sub-degree certificate
programs in Addis Ababa, Jimma, and Harrar.

At the start of the second semester, an additional 32 students were admitted
to Law I students who had withdrawn and who after their return became eligible
for the Law Faculty in the second semester of the academic year. It is symptomatic
of the complexities arising from the withdrawn student situation that the screening,
interviewing, and admission of Law I students which normally is done over the two
month vacation had to be completed in less than two weeks. The extra strain on
staff seems to have been justified in at least one important way the class is repor-
ted as particularly strong.

The drop-outs or dismissals were low except in the new evening LL.B. class,
which lost about 30 of its 105 members by the start of the second semester.
Judging by prior evening LL.B. groups, this loss was low for the first year. Whether
the extension of the program from four to five years has reduced the burden on
students sufficiently to reduce the drop-outs will, however, have to await judgment.

Twenty-one students received the Bachelor of Laws degree at the July graduation.
Fissecha Yimer received the Chancellor’'s Medal, and both he and Alemu Fokion
graduated with Distinction.

There were 230 graduates of the sub-degree Certificate programs in Addis Ababas
Jimma, and Asmara. The following students graduated with honors- Sahle Wolde,
Wubishet Werede in Addis Ababa; and Araya Belay in Asmara.
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The sub-degree students in Asmara and Jimma wanted to travel to Addis Ababa
to receive their Certificates, but it appeared that the University’s policy of secking
regional graduations was a success. The impressive ceremonies, presided over in
Asmara by H.E. Ras Asrate Kassa and in Jimma by H.E. Ato Lema Firehewot,
brought special events to the cities which were causes of civic pride, and our graduates
admitted to being pleased by their local recognition.

Honour System

There was one Honour Board case this year which was handled with speed
and justice by the Faculty Advisor and student members.

But it also became clear that the meaning and operation of the Honour €ode
are less than obvious to many students, so that student-staff discussions will open
on this topic in 1963 E. C. (1970-71).

2. Staff

Of the 21 posts budgeted by the University for the Law Faculty, 18 were
filled at the beginning of the year one member was unable to return for medical
reasons; one recruit declined at the last moment; and one post was unfilled.

The staff was highly qualified. It is equally important to note that fully half of
the staff was new to the Faculty, and five other had served only ome year. By
early in the second semester three of the four members of staff who had served
more than two years went on final leave. We then had 15 fulltime staff members,
and 15 of the 25 courses offered by the Law School were taught by the instructor
for the first time. Yet 10 of 15 teachers provided their students with new or revis-
ed teaching materials in 14 courses. Seven of our teachers offered evening classes
at no extra compensation, and all 15 teachers were engaged in research in Ethiopian
law.

The typical staff member was thus a person with very limited experience with
Ethiopian legal problems, but a person who was energetically attempting to master
the situation in order to make a useful contribution. This is not a new pattern,
but a repeating pattern caused by the turn-over of staff. I have already discussed
the way in which the carry-over of unfinished Faculty projects makes more acute
the old problem of a rapid turn-over of staff. Fortunately, all of the previous staff
remains on the Faculty for the 1963 E. C. academic year, (1970-71 G. C.). And it
will be of great help to the Law Schoo! that two experienced scholars agreed to
extend beyond their original commitments:- Zygmunt Plater and Associate Professor
Sklar, who sacrificed a tenured academic position at Ohio State University in
order to stay in Ethiopia.

The staff’s efforts were particularly admirable because the departure of the
Assistant Dean in the second semester added another unusual burden - many of the
new staff, unfamiliar with Faculty and University procedures, had to master them
as an interim administrative solution.

Ethiopianization
Three of our Ethiopian staff completed two years of teaching and research at
the Faculty at the end of the year, and left for two years of advanced legal study

abroad: Fasil Nahum (Yale University); Semereab Michael (Brussels University);
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and Worku Tefara (Northwestern University). Each received a scholarship from the
University of his choice, and fully deserved it. During his scholarship leave, each
will work closely with former members of our Faculty who are now teaching at
the named Universities. Abiyu Geleta, Dr. Berhane Ghebray, and Yohannes Heroui
completed their first year as full-time staff members. The Faculty considered many
fine Ethiopians as possibilities for staff, and made offers to three outstanding persons: *
Judge Assefa Liben of the High Court; Mebratu Yohannes of the Ministry of Com- )
munity Development and Social Welfare; and Captain Shimelis Metaferia of the office of
the Chief of Staff of the Armed Forces.

Staff Activities. In addition to regular teaching responsibilities, some of the

important activities of individual staff members reflect the scope of the Law Faculty’s
functions: #

Abiyu Geleta. Assisted the Center for African Legal Development early in the
year; preparing textbook on introduction to Ethiopian Property Law; wrote legal

advice for the Office of the University Business Vice President. Summer Session
Teacher.

Frank Ballance, Chairman of the Curriculum and Academic Standards Commit-
tee; research and writing on two articles, “Zambia and the East African Community”

and “Share Companies in Ethiopia”; preparing new teaching materials for Law and
Development course.

Berbane Ghebray. Published, in French, Ethiopian Local Government; tesearch
for book on taxation: Director, beginning in the second semester, of the Sub-
Degree Extension Program for the Faculty.

Jacgues Bureau. Supervised a renewed effort to begin the Amharic-English-French
Lexicon. Summer Session Teacher.

Bill Ewing. Published, Consolidated Legislation of Addis Ababa (Editor), and an
article on labour law:; completed the more than 1000 pages of manuscript for
Consolidated Laws of Ethiopia (Editor); prepared for publication several articles, in-
cluding an analysis of legal research in Ethiopia for Rural Africana; Chairman of
the Development and Promotions Committee; transitional Chairman of the Curricu-
lum Committee; director of the Consolidated Laws Project; member of several Uni-
versity committees, including the one for the new Student Legislation.

Fasil Nahum. Completed or modified for publication two articles on Ethiopian
Constitutional Law and began another; completed a summary of Ethiopian legislation
for 1968; member of several Faculty committees and the University’s Press Board.

George Krzeczunowicz, Completed for publication the manual, Ethiopian Laws
of Extra-Contractual Libiability, and completed articles on the role of Equity in
Ethiopia and the University College Era of Ethiopian Legal Education; continued
writing on two other articles, on Equity and Legal Education in Ethiopia; member
of several Faculty and University committees; continued his workshop meetings with
former students, now legal advisers and judges; prepared teaching problems in
Family Law.

John Messing. Preparing new teaching materials for Transnational Transactions
and Natural Resources; research and writing on several articles dealing with econo-
mic development; late in the year, member of the University Faculty Council and
supervised filing of Faculty teaching materials and final examination procedures and
processing.
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Peter Mutharika, Visiting Lecturer in second semester on leave from University
of Tanzania; helped with editing of Paul & Clapham’s Constitutional Law, Vol. TI.

Katherine O’Donovan. Prepared (with Thompson) temporary edition of Legal
Analysis Teaching Materials and preparing teaching materials for Private Law and
Public International Law; began research on role of judge in Ethiopia; English
Editor for Journal of Ethiopian Law and Paul & Clapham, Constitutional Law, Vol.
II; member of University Faculty Council and several Faculty committees; in second
semester, de-facto Assistant Dean; in Summer Session, Assistant Dean and director
of student research projects, including Consolidated Laws Project and the Journal
of Ethiopian Law.

Don Parris. Worked on teaching materials for Administrative Law; early in the
year, English Editor of the Journal of Ethiopian Law and member of the Faculty
Student Relations Committee.

Zyg Plater. General Editor, Journal of Ethiopian Law -2 journals published and
3 in preparation; supervision of printing of three books by Faculty members: assis-
tance in getting Law House opened; late in the year, Acting Chairman of Research
and Publications Committee, with numerous administrative and editing duties; prepar-
ing article on comparative Constitutional Law.

Paul Ponjaert. Until his departure in the second semester, Assistant Dean; and
Secretary of Center for African Legal Development; preparing (with Vanderlinden)
a manual on Family Law.

Semereab Michael. Completed for publication an article on administrative con-
tracts in Ethiopian Law; revised some teaching materials in Obligations; Chairman of
Student Relations Commitee and member of the Ethiopian University Service Com-
mittee.

Ron Sklar. Preparing article on the Penal Code and teaching materials for
Penal Law; Chairman of the Honour Board, and of the Library Committee; and
member of nearly all Faculty committees.

Jacques Vanderlinden. Completed for publication, in French, of introductory
book on Ethiopia’s legal system; final editing of book on law of persons; prepar-
ing (with Ponjaert) manual on Family Law; early in the year; Chairman of the Research
and Publications Committee; Director, Center for African Legal Development.

‘Thierry Verhelst. Completed for publication an article, “Customary Land Tenure
as a Constraint on Agricultural Development: a Re-Evaluation”; began research on
existing land tenure in Ethiopia; preparing teaching materials in Agrarian Reforms
and several related articles; responsibility for Faculty physical plant and non-academic
personnel; late in the year, appointed Associate Director, Center for African Legal
Development.

Worku Tefara. Modifying for publication an article on “Right to Counsel”;
research on civil procedure problems in Ethiopia; member of several Faculty
and University Committees, including the University Committee on Student Legisla-
tion; Secretary to the Executive Committee of the University Faculty Council.

Yohannes Heroui. Research on article about the O.A.U; supervised some Amharic
translations for the Journal of Ethiopian Law and served as Case Editor; early
in the year, member of the University Faculty Council, Summer Session Teacher.
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For the Summer Session, we were fortunate fo obtain the services of two
visiting teachers who contributed greatly to the success of that program: John Wylie,
of the Law Faculty, Queen’s University, Belfast, Ireland; and Professor Zaki Mus-
tafa, formerly the Dean of the Law Faculty at the University of Kahrtoum, and
presently Law Faculty Dean at Ahmadu Bello University in Northern Nigeria.
Both were model teachers and colleagues.

The records of those who left us this year speak for them, but I would add
a few personal words.

Paul Ponjaert, the Assistant Dean, carried alone the Faculty’s administrative
responsibilities in the time between Dean Johnstone’s departure and my arrival;
he will be remembered best for the constant charm with which he confronted ,the
problems surrounding his office. Associate Professor Vanderlinden, founder and
Director of the Center for African Legal Development at the Faculty, was a whirl-
wind of intellectual enlightenment and he cared greatly for the future of our efforts.
The characteristic of commitment and concern for this Faculty also distinguished
Assistant Professor Ewing, who was the General Editor of the Consolidated Laws
Project, a vital and mammoth undertaking. His perception and judgment, as well as
his experience here, made his counsel wise, and I sought it daily. We miss them
all greatly.

The part-time teachers were fewer than in recent years, but they were of the
usual high standard.

In the two Certificate programs which were running in Addis, the teachers were:
Major Abebe Guangoul, Legal Advisor, Pension Commission; Dr. Assefa Habtemariam
Legal Advisor, Ministry of Commerce and Industry; Judge Assefa Liben, Judge of
the High Court; Colonel Belachew Jemaneh, Chief of Public Security, Ministry of
Interior; Bilillign Mandefro, Legal Adviser, Auditor General’s Office; Negga Tessema,
Vice Mayor, Addis Ababa; Mohamed Abdurahman, Vice Minister, Pension Commis-
sion; Selamu Bekele, advocate and Legal Advisor, Tobacco Monopoly; Shiberu Seifu,
Advocate , and Legal Advisor, Ethiopian Airlines.

In Asmara the teachers were: Captain Berhanu Bayih, 2nd Infantry Division
Headquarters, Asmara; V/Afe Negus Kassa Beyene, Supreme Imperial Court of
Asmara; and Ato Kesete Haile, Legal Advisor, Commercial Bank of Asmara.

In Jimma, the final year of the Certificate program was entirely taught and
administered by Wondimu Kassa., who was on Ethiopian University Service from the
Law Faculty.

3. Cwrriculum and Academic Standards
Sub-Degree Certificate and Diploma Programs

As two of our Certificate programs came to an end after nearly three years
of instruction, the Faculty paused in its intake of sub-degree students in order to
evaluate the effectiveness of the Certificate and Diploma programs.

The quantity of students in these programs, operating in four provinces, has
always been impressive, and there were many requests for more courses. But the
possibility - if not the necessity - of improving the quality of these programs became
increasingly a major concern of the Faculty, the Ministry of Justice, and other
relevant institutions.
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The completion of the report Basic Legal Education in Ethiopia - An Evaluation
was, therefore, the significant development of the year. Thomas Geraghty and a stud-
ent research tecam studied the relevant records and interviewed teachers, students,
and employers as the basis for the final report. It confirmed our belief that sub-
stantial improvements should be made in the sub-degree programs, and provided
a basis for substantive discussions about what could be done.

Near the end of the year, Dr. Berhane Ghebray became primarily responsible
for the sub-degree programs. Substantive planning for the extenmsion programs is
presently mixed in a complex way with unseitled administrative arrangements which
concern the central University Administration and the University’s Extension Depart-
ment. We aim for a better program in both content and administration next yeat.

LL.B Program

The return of the withdrawn students dominated the Faculty’s curriculum
planning. We accommodated all students in both semesters by a complicated re-sche-
duling of courses, and we were the only Faculty ableto do this without an increase
in budget.

We were aware of the possible risks to our acadamic standards, caused by
the need to offer courses out of their proper sequence, and by the added teaching
and administrative burdens which meant less time could be given to individual
students. Students and staff responded well to the abnormal situation, and although
all wished an early return to normality, they managed the interim with gratifying
tenacity.

The Law School was the first Faculty to plan for the early readmittance of
the withdrawn students, and subsequently I was chairman of the President’s Com-
mittee which opened the way for the return of withdrawn students from other
Faculties of the University. We believe the sacrifices required by all in order to achieve
the early readmittance of the students were worthwhile. But I believe the record
also allows me to emphasize the problems as well. The greatest problem was neither
financial nor academic, but simply that handling the abnormal situation absorbed
much of our time and energy which normally would have been spent on new
-teaching materials, more research and scholarly writing, and on plans and programs
to make the Faculty a better and more effective institution.

Despite the problems, the creation of teaching materials suited to the needs of
Ethiopia remained a paramount goal. Teachers prepared new or revised materials
in 14 courses.

A significant aspect of many of the new teaching materials is their reliance
upon actual case-problems arising in the ministries and the public corporations, and
in the private sector. In the past, the Faculty’s teaching materials characteristically
applied foreign comparative legal materials to the provisions of Ethiopia’s codes.
A comparative approach remains important, but we are increasingly using real rather
than hypothetical problems of FEthiopia in our teaching materials.

To provide for the full utilization of teaching materials in the future as well
as the present, the Faculty inaugurated a centralized collection of the stencils prepa-
red for courses. Formerly, a number of stencils were mislaid or lost when staff
changed, and there was some unnecessary repetition in preparing stencils.

In the third and fourth year courses there was a considerable amount of curri-
culum innovation, and less reliance upon a final examination as the sole judgment
of a student’s performance. Tentative experiments of earlier years were developed
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in force - for example, 18 students in the Natural Resources course spent a consi-
derable part of the semester in a realistic simulation of the negotiation sessions
required to hammer out a mining concessions agreement.

We became convinced this year that the writing program should be more sys-
tematic and valuable to the student, particularly in the development of legal drafts
ing skills which are constantly required in government and private practice. The *
Senior Research requirement has worked exceptionally well, but the remainder of
the writing program is largely unsatisfactory. The Curriculum Committee will be
considering revisions in the writing program and other portions of the curriculum.

4, Research and Publication

The research and publication program is an integral part of the Faculty’s aim
to serve the legal development of Ethiopia.

Professor Ewing’s research survey prepared for the spring, 1970 issue of Rural
Africana is the most comprehensive survey and analysis of Ethiopian legal research,
and 1 recommend it to you. He analyses the Faculty’s 13 published books and
12 issues of the Journal of Ethiopian Law and the many articles and the few
books published abroad, into six overlapping categories: 1) introductory works (e.g.
Vanderlinden’s new book on Ethiopian Law); 2) historical, jurisprudential and com-
parative works (e.g. the English translation of the Fetha Negast: The Law of Kings)
3) source materials (e.g. 7The Consolidated Laws of Addis Ababa); 4) instructional
works explaining the law on the books (e.g. Sedler’s Ethiopian Civil Procedure);
5) empirical works discribing what actually happens in Ethiopian institutions (e.g. the
Journal articles by the Northwestern University research project on local courts
administration, divorce procedures 10 years after the Code, and labour relations);
6) empirical works with a social science orientation (e.g. Singer’s article on the
effect of customary law in development).

Need to Assess Priorities

After examining the conflicting views regarding future research priorities, Profes-
sor Ewing states:

“That the major effort in the future should be directed along the following lines:

(1) Preparation and dissemination in Ambharic of explantions of the major
provisions of the law in as simple and clear a form as possible;

(2) Studies of the effects and effectiveness of the laws, to determine whether
they are actually having beneficial or detrimental results;

(3) Studies of the attitudes and practices of the people in the various
parts of the country to determine what legal methods are best adopted to
bring about policy goals of development and social justice; and

(4) Studies of the possibility of applying successfully to Ethiopia measures
adopted in other countries to bring about these goals.

Because too many policies and studies of the law in the past have been
aimed at problems which occur mainly in urban areas, which contain only a
small proportion of the population, future work should deal with the rural
areas and their people and problems in order to benefit the vast majority of
the people.”
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This listing of priorities is a useful aid to the discussion which must begin
concerning the direction our research should take. The Faculty has always emphasized
research related to the needs of Ethiopia, and because there was so little to begin
with, priorities did not have to be assigned.

The books and articles have become an important element in the foundation sof
Ethiopia’s modern legal system. But there is now a need to focus sharply out
priorities - to avoid unnecessary duplication of efforts, and to base our research and
publication upon a clear-headed assessment of needs. QOtherwise, I believe there is a
danger of equating quantity with quality in our research and publication program.

Publications of 1962 E. C. (1969-70 G. C.)

In the past year, the Faculty published four issues of the Journal of Ethiopian
Law (in English and Amharic) under the General Editorship of Zygmunt Plater.
From the many outstanding articles in the published issues, 1 note Bilillign Mande-
fro’s “Agricultural Communities and the Civil Code” (Vol. VI, No. 1) as typical
of the Journal’s aims - to have more writing by Ethiopian lawyers and to be both
scholarly and useful in content. His exposition brings sense to the Code provisions
dealing with traditional agricultural communities, and provides practical recommenda-
tions to make the Code more effective in order to implement the develgpment
policies regarding agricultural communities.

The Faculty also published four books, began printing a fifth, and readied threg
more for delivery to the printers. Two of the books will assist an ‘understanding
of existing Ethiopian law: Professor Krzeczunowicz’s book on extra-contractual liabi-
lity and Professor Vanderlinden's book on the Law of Persons. Dr. Berhane Ghebray’s
book provides an introduction to the organization of local administration in Ethio-
pia, and the Consolidated Laws of Addis Ababa (in English and Amharic Ewing,
Editor) is a basic law source for the capital. We began to print portions of the
second volume of the much admired work by Paul and Clapham on the develop-
ment of Ethiopian Constitutional Law.

&

Of the books being prepared for printing, the most important is the Consolida-
ted Laws of Ethiopia (Ewing, Editor), which will be over 1000 pages in each of
the Amharic and English editions. This project will undoubtedly be one of the
Faculty’s major contributions to Ethiopian legal literature, for it brings together
nearly a quarter of a century of Bthiopia’s non-Code laws, with editorial guides to
legislation repealed, obsolete, or impliedly repealed, and with finding tables, indexes,
and analytical notes.

Library and Legal Documentation

After a gap of nearly six months, the Faculty obtained the services of a head
librarian, Mrs. Ben-Nathan, who has -vigorously undertaken the library’s administra-
tion, including the conduct of our first inventory in some years. We continued to
add items to our Archives, and the Judgment Analysis Project continued throughout
the year.

Center for éfrican ‘Legal Development

With the final departure from Addis of the Center’s Director, Dr. Vanderlinden,
the Faculty was fortunate to have Dr. Verhelst, another Belgian, assume the duties
of Associate Director. The Center continues to a mass on microfilm the legislation
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of all African countries, which will constitute a unique research center. Dr. Vander-
linden will remain as Director to supervise the photographing of microfiches in
Brussels, and to put the finishing touches on the Bibliography of African Law, from
post World War II to present.

Visitors to the Faculty :

During the past year we were honoured by visits from the following persons,
some of whom were able to give lectures to staff and students: William Capstick,
Esq., Head of the Law Department, Evelyn Hone College for Adult Education
Zambia; Mr. Lutapimwa Kato and Mr. Rudy James both of the Law Faculty, Uni-
versity College, Tanzania; The Hon. Mr. Justice A. Saidi, Chief Justice of Zanzibar,
and Mr. L. Makame, High Court Registarar of Tanzania; Professor J. Gilissen of
Brussels Univesity; Mr. John Bainbridge, Director of the African Program of the
International Legal Center; Miss Wonuola Odessanya, Lecturer in the Law School,
University of Zambia; Mrs. C. Spurgin, President of International Association of
Juvenile Courts and President of the Lay Magistrates Association; and Professor
S. J. Thurman, Dean of the Law School, University of Utah.

Financing

In regard to the long-term planning of the Faculty, the most important event
of the year was the Faculty’s negotiation with the University Administration and
the Ford Foundation which resuited in the strong possibility of continued financial .
support from the Ford Foundation.

The amount of assistance is likely to be more modest than in the past, but
considerably more than even the most optimistic persons had predicted. The fund-
ing is vital for two major areas. In staffiing it would allow the Faculty to seek the
best available expatriates in the period when the number of expatriates will be
steadily declining as the Faculty is Ethiopianized. In research and publications the
Faculty would be able to maintain the same level of quality in its program, includ-
ing the use of student researchers, and to innovate in selected areas.

The Faculty also negotiated with the University Administration for a portion of
the AID loan for equipment and library, and received the promise of useful amounts.
We received assurance of help in staffing from the Canadian Government and from
the German Educational Exchange Service. The Faculty aiso negotiated for an ex-
tension of the generous support by the Belgian government to the Center for Afri-
can Legal Development which began three years ago, and there was a strong like-
lihood of another three year grant.

The success in the past year in securing support from foreign donors should
not obscure the central importance of the Faculty’s budget received from the Im-
perial Ethiopian Government’s allocation to the University. The Faculty could not
operate without it, and more important, the grants promised by outside donors are
based upon the assurance of adequate local financial support. In this respect the
Faculty’s University budget is not unsatisfactory, and it has become more realistic
in its support of the secretarial staff needed to prepare the flow of teaching mate-
rials and research papers. In other respects the budget will have to grow to fill the
declining level of foreign support, particularly in such areas as student research work,
and in the funding of senior staff positions.
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Looking Ahead

The prospect of continued support from the Ford Foundation made it possible
for us to plan seriously for a Law Institute and Lexicon Project. We revived the

Lexicon Project in 1962 E. C. (1969-70 G. C.) in order to judge its possibilities,

and we concluded that it could be an important aspect of the Law Imstitute. The
creation of an Ambharic legal vocabulary is proceeding at a rapid pace but with
tremendous confusion and with an undesirable multiplicity of phrases for individual
legal concepts. Judges, legal advisors, and lawyers all support our effortsto guide
the development of the legal language as an effective tool of communication.

We were also assured of a grant from the Council on Legal Education for
Professional Responsibility, Inc. in New York for the support of a progfam in
providing legal aid to the poor. The approval of a grant to our Law Faculty was
the only grant made to a law school outside of the United States. We believe it
can serve an important pedagogical purpose in our Faculty, and in cooperation with
judges and legal officials we began preparation for the start of a modest legal aid
program.

But just as the prospect of continued support by foreign donors made it possible
to continue planning for innovations needed in Ethiopia, the likely decline in the
level of such support made it necessary to reconsider the value of our prograrms,
to consolidate our efforts, and plan for a future which is manageable.

In any event, we must continue to aim for our graduates to be men of ability
and aspiration. We must therefore intensify, not relax, the tradition of hard work
and achievement carried by our staff and students.

0626,z
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The following reports are cases decided by the Supreme imperial and the High

Courts of Ethiopia. The Ambharic judgment is official and always precedes the Eng—
lish,

The Journal of Ethiopian Law is a schofarly publication, addressing itself to all
members of the profession. Its purpose in publishing judgments is to make known
to the profession interesting decisions which in the opinion of the Board and Editors
raise important issues of law. In selecting a particular judgment for publication, the
Board and Editors do not wish to convey the impression that the judgment is
definitive on any proposition for which it may stand although the quality of the
the decision is always an important consideration in determining whether it should
be included in the Journal. When, in the opinion of a Board Member or an Editor,
a judgment is of interest and raises an important issue of law but there is reason
to believe that aspects of the decision are contestable or that the result reached
by the court is not clearly the only supportable conclusion, a note on the case
is often included. The absence of such a note is not however to be interpreted
as indicating complete finality on the issues raised in the case, as it is expected
that members of the profession on all levels may hold differing opinions on the
merits of any judgment-.published herein.

The Members of the Board and

The Editors.
e .’ i }
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SUPREME IMPERIAL COURT
Addis Ababa, Div. No. 1

Justices:
Afenegus Teshome Haile Mariam
Ato Tadesse Tekle Giorghis
Kegnazmatch Mulat Beyene
HABIB KEBIR v. DANIEL EGU
Civil Appeal No. 533-60

Commercial Law—Dissolution of a private limited company—additional evidence on appeal—serious
disagreement as a good cause for dissolution—Obligations preceding the memorandum and articles of
association— Civ. Code Arts. 1731, 1828, Civ. Proc. Code Arts. 327. 345(1) (a) (b} ; Comm. Code Arts.
542, 218, 510, 512, 516—518, 314, 520, 219—223, 524 (1).

On appeal from the decision of the High Court holding that disagreement that existed between
the appellant and the respondents justified the dissolution of the Company they bad jointly estab-
lished.

Held: Decision affirmed.

1. Additional evidence on appeal is permitted only where the provisions of Arts. 345(1) (a) &
(b), Civ. Proc. Code are satisfied,

2. The existence of a serious disagreement among the partners of an enterprise is a good
cause for the dissolution of the enterprise.

3. Private agreements entered into by members of a Company prior to or after the formation
of the Company may not affect or derogate legal provisions or the provisions contained in the
memorandum or Articles of Association.

JUDGMENT

The Appellant, pursuant to Article 327 of the Civil Procedure Code, applied
for permission to call additional witnesses. On appeal additional evidence may be
adduced pursuant to Article 345 (1) (a) and (b) only where

1. the Court from whose decree or order the appeal is preferred has refused to
admit evidence which ought to have been admitted;

2. the calling of additional evidence is deemed necessary for determination of the
matter in dispute or in the interests of justice.

Appellant had prayed in the High Court for permission to call witnesses. He
sought to prove by witnesses that the Respondents had repeatedly requested the
sale of the factory, that the Respondents intended to carry out commercial activities
with another person and that they repeatedly requested to return to their country
of origin. The High Court denied the application for lack of good cause. We find
the order of the High Court sustainable and shall herein below set forth the
reasons.
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The Plaintiffs, present Respondents, brought an action for the dissolution of
the company pursuant to Article 542 and 218 of the Commercial Code. They have
set forth in detail the causes for dissolution. The Court has to determine whether
the cause alleged is good and sufficient for the dissolution, and should it so
determine it shall pronounce the dissolution of the company; if otherwise
it shall reject the application. The Respondents have shown that there exists
serious disagreement between them and the Appellant did not disprove this in his
defence. The Appellant seeks to prove that Respondents expressed their intention to
sell the factory, that they planned to carry out commercial activities with another
person and that they had expressed their desire to return to their country. The
Appellant did not seek to disprove the reasons given by the Respondents. There-
fore, we find that the High Court properly rejected the Appellant’s application to
introduce additional evidence. .

We shall now revert to the main issue. From an examination of the High
Court record, it appears that Plaintiffs, present Respondents, applied to the High
Court for the dissolution of a private limited company carrying out commercial
activities under the designation “Black Pearl” and for the appointment of liquidators.
The High Court, after hearing the Appellant pronounced the dissolution of the
company and the appointment of liquidators. The Appeal is preferred from this
decision. ‘

The Respondents applied for the dissolution of the company alleging that
1. Serious disagreement exists between the Respondents and the Appellant; 2. Appellant
refused the Respondents access to the company’s books and did not consent to the
appointment of an auditor to audit the company’s book and was not willing
to distribute their share in the profits. The Appellant contends that the company
should not be dissolved on the ground that:

1. The company was formed pursuant to the agreement entered into between
Appellant and Respondents in Rome whereby Appellant undertook to establish the
company at his own expenses and the Respondents undertook to render him services
at fixed salaries for a period of five years and at the expiration of which it was
provided that they would share equaily with the Appellant in the profit; that the
Appellant established the company with his own expense; that the request for the
dissolution of the company made by the Respondents purporting to have contri-
buted half of the capital for the formation of the company and purporting to
be joint owners of the company is not proper.

2. The Respondents’ request for the dissolution of the company is not made
in good faith but to discredit the Appellant’s business acumen and with intent to
carry out commercial activities with a certain Italian and therefore the Respondents
are bound by the Rome contract and may not request the dissolution of the com-
pany. The contentions rendered by the Appellant and Respondents have been sum-
marized herein above and we shall now proceed to comsider these contentions in
light of the relevant legal provisions. We shall at the outset consider the argument
advanced with respect to the Rome contract. It has not been contested that the
Appellant and Respondents agreed to form a partnership for the manufacture and
sale of aerosol and cosmotics. However, it is to be noted that the business organiza-
tion designated <Black Pearl” was not formed by virtue of the Rome contract
but pursuant to the memorandum and articles of association signed by the Appellant
and Respondents in compliance with the Commercial Code. The cardinal rule is that
where a business organization is formed pursuant to a memorandum and articles
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of association duly drawn in accordance with the Commercial Code said business
organizations shall acquire legal personality, and shall be managed in accordance
with the law, the memorandum and articles of association. Private agreements
entered into by members of the company prior to or after the formation of the
business organization may not affect or derogate legal provisions or the provisions
contained in the memorandum or articies of association and we shall herein below
set forth the reasons therefore.

A private limited company is formed after the memorandum and articles of
association thereof are drawn pursuant to the provisons of Articles 510, 512, 516,
517, 518 and 314 of the Commercial Code and after the said business organization is
made known to third parties and is registered pursuant to Articles 520, 219, 220, 221,
222 & 223 of the Commercial Code. A private limited company formed in such
manner shall be managed and shall operate in accordance with the law and its
by-laws. Likewise it may be dissolved in accordance with Article 524 (1) of the
Commercial Code. Any other private agreement shall not affect the company. Although
the Appellant and Respondents had earlier signed an agreement in Rome, the said
company was formed and acquired legal personality by virtue of the memorandum
and articles of association signed by both parties and by virtue of the registration
thereof. Therefore, the Rome contract is not material in considering the request for
the dissolution of the company.

The Appellant contended that the Rome contract is relevant to the matter in
dispute and invoked Articles 1731 and 1828 of the Civil Code in support thereof.
Article 1731 (1) provides that the provisions of a contract lawfully formed shall be
binding on the parties as though they were law. Even if we hold that by virtue of
these provisions the Rome contract is law between the Appellant and the Respondents,
this contract may not affect the company because it was formed pursuant to the
memorandum and articles of association. Furthermore, although both parties agreed
to and signed the Rome contract, they had thereafter drawn and signed the memo-
randum and articles of association wherein the business purpose of the company,
the amount of subscription and the rights and obligations of each member were
set forth in detail. Therefore, the Rome contract is deemed to have been substituted
by the memorandum and articles of association and it does not have any
bearing on the application seeking the dissolution of the company. Article 1828
relates to novation. Novation shall be deemed to occur when the parties express
the unequivocal intention to substitute the original obligation by another. The memo-
randum and articles of the association manifest the Appellant’s and Respondents’
intentions to extinguish the Rome contract. Therefore, the legal provisions invoked
by the Appellant do not support his argument and we do not therefore find this
argument tenable.

The Appellant stated that he had subscribed the whole amount of the capital
for the formation of the company and that as the Respondents had not made
any contribution, they have no right to request the dissolution of the company.
As we have already observed, the law clearly provides that when a company is
formed the amount of contribution made by each member shall be shown in the
memorandum of association. The memorandum and articles of association establish-
ing the company show that the amount of the company’s capital is E $ 80,000.
The Appellant contributed E$40,000 and each of the Respondents contributed E§
20,000 and that said capital was fully paid up. Whereas the amount of capital subs-
cribed and fully paid up by each member was known at the time of the forma-
tion and registration of the company, the contention that Respondents did not pay
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their contribution and may not therefore request the dissolution of the company
is not sustainable. If the Appellant as alleged has paid the contribution due from
the Respondents then he may bring an action to recover said sum but he may
not on this ground cause the company to be divested of legal personality and the
members to be deprived of their legal rights. Where one becomes a member of a
company either by paying his contribution from his own pocket or by having it
paid by someone else, on his behalf then he acquires all the rights inherent in
membership. Another member may not divest him of his rights on the ground that
he had paid his contribution on his behalf. As the Respondents are the founders
of the company, they have requested the dissoluton of the company pursuant to
Articles 542 and 218. One of the grounds they raised in favour of dissolution is
the existence of serious disagreement between the Appellant and the Respondents.
The evidences introduced by the Respondents tends to show that disagreement exists
between them and that this disagreement engendered recrimination against one an-
other which resulted in the cessation of the company’s operation. Whereas the
existence of serious disagreement among the members is one of the good causes for
dissolution of a private limited company, the order of the High Court for the
dissolution of the company is valid. Therefore we hereby affirm the decision of the
High Court and dismiss the appeal.

The High Court shall be so notified.

We have lifted the injunction ordered on January 11, 1969.

— 328 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


MPAL : O3 Y1 GO (L e
AA.0 : AN =

BT 5
ALTrr” s Flioe : S0 1 FICPPO 5
At 2 J20 5 ThA = 1L.8CL0 2
ht 1 5840 + Q00T =

e -

PRCL ML /A7 ThT 0L A0 P54 TMOCICOTEAT 0P 1) RYCT IRFEETFE(R) 1 FEFT
Voo 5 ZF4% ¢ COTENT 0P 11 27 CHT RPCT B T AT—5EED 1 B¥LiFI 1 AFB I BEIEI

o0& &ar AR 0L AL0 AN NEFTO G/0F THOC ATRIEL AN PPINDT PR
/L QAATPNAD- ¢b4N L0 §

@Ak T @AZO AT ¢
&. AMIFO7 L COTEA RO PLA LA OFEA NFLACNF 264 N7717F @ /N T@-n

g TAS M@TEAT P M 7 0T NRTC B AOR FE8 @0 hiireT AT AP
TF P FANT 020 AT MPLmo- &/LT o+ =

avy 3

LY 2 KUY 1 CPLND  CNFHFD- : §CL 2 LF : PPPF : T8+ $7
IHEXR = 9 9° : NOAMa- = FOHH : AL : Y@« = aPHUKT : oBCIPLGA = AT
CAUT 2 L7107 1 QL 2 020 2 1 : MPAN 1 AP0 : AL : POTEA : W : AP
CO: ARF° 2 ASN0 2 AN : ADFAD : WEFT - : GCL 1 (LT + R38.BAF ¢
MERANZ AT : CAVF : AN : 1B : MNP O 1 A7INEYTF 2 RI°% T : hyLps
herdmek: : A47F 2 Al 2 o3¢ : 0o990m- : KA4N * A0 : ALY : OFF R 1
Wt o0T : /264 1 ONFao- : 0G50 : 0L+ LT 1 Y@ : 1990 ¢ 4P
@A = ST o CL : IR 2 P PemF : A PO : W08 : D
At Fwi: 7L0AD- : (Ih4C : mPAL 2 M : QAPY £ AT : ALY © ARYA
AT 1 ONCH : NF 2 LA : OFTEA 2 NWFLAPOTF : 03 : PANCETE : AT ¢
NhdC 2 AS0D : AN 1 aPPFa-: 830 : PI7F ), : RELAT® : AlAe ¢ T ¢
a0k : COTEAT : P 2 124 2 YT 00 2 NRPC:GH 1 T OWLT ¢
héC: ANFAD-  NETTF O : §CL : A PCO 2 ATEFL: Y- 1 (6PN
Tl Qrd 2 heéC : ANFAD 1 NE1TF D : G€CL : (L : W7%A0 2 AHH : A
GOITFPA = LMTI° : PPLND- 1 WY ¢ FOHH : AL : Y- =

020 : i 2 RED- 2 RN = FQawANF : 07T : PANTT : PoNTEF 1
TAMDA = SPLND-9° 2 P°N70F: ThAT- : CAv-* : AN : AP : eFhAND- *
AT : 9LT : OFTEN : OLVT : OTENT 1 ¢HLA®- : QALA * ANIS

— 329 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


NELEP : QAPY * HU-: 418 : CPLAm-: 0N : 071 FS0T7 : 1764 (07
PAT : ooPemy z 2% 1 PCO%T 2 ¥ 2 NRPC ¢ {8 aPw it 2 POLo0T@-
020 : h : (LIPT t hiC : ANTFAD- : WETTO : CL : LT 2 STANG: OF
OA@- : 1912110 : 7@ = QLN : 70> =

00T : CAGF F AN : O : (DA ¢ PO ASDN : AND 2 heTTFo- .
GCE (L : o004 : R8AND9° : CTLANTT = PPRIET It T PT s
TAREE ¢ 91 9° : FAL : AT : 1% TV1oeANF  HOHE : APCOA = G4 2 11
$9° : MG @< : @7FA : LKA : PTLANDI° ¢ Y : @k9° : O @Pa-:
29 : NATS : AT 2 09LG4NF : 264 hooPrd” : AL : POTT I :
o 0700 2 OFavsovl@S : ANFN 1 020 2 &1 2 PPLAB- 2 hiC : mP
AL : MF : DATPIT : NoPhANEP : Abs-dAl = NeA : AS0 : AN : oPFCf :
NFRAT: : AS : T9C 2 NATLLTC : 077 : 22C%k * a1 2 NPC: %2730 (0
KED- 2 WLt WEC 2 MmPAL M AAFAD- : WETT O : &CL : (LT
KIS L : ¢ HHD- : LEGAT 5 §CL ¢ Lk : 2U7 : PTILPOAT : (LP7 : LI9:
(ETC : 587%(8) : oo ¥ = Nk ¢ 1Pl : ATAT L 2 SFHUAT 2 €974 : Y00 =

K380 ¢ (W-AET° : A : CPLNDT : O ¢ NCHC : NTa2HHT : €
GFF O : §CL : (LF : PAm@- : FOHH : 190710 : aviP7 = RAOPWP'YT : Rovd,
goLNF = D2t ih¥1 : PPLNOT : 0NN 2 TIamATF : R750%@- + avA\() ¢ (5P
@ 3 LATIA : CTNAD: : @TEA : QAT : ThEFAA = NIV : @-OT :
RTST OFFA : Cwi@-: AL0N : AN : AL 2 10 AOA I D-AFT 0T : @7
TA: LAP 1 Qi 2 BLAP : WHoT : 10 : DA 2 POTT®TT + héF
@7 : OFFAT : OF 1 PP WTREAP : ANTIAMT® & W19 : CYHUF:
PPN T MG : CRLTTE @7 « @FENT = Al AMICTF : 220M7 : PATFD-: 2N
FF : gL AT OF @< : A = LPTI° : 020 2 hD : MOTEAT : avp
B, 1 Y GG 1 NBTC : BED (T) aow st s 185 @ ah: IC -
AMI°C : ANETT O : L ¢ (L : APCAA = A7) : PEEOD- : DY oL
DG : 0030~ : O : G- 2 NULENTAD-: NE1HF B : §CL : (LT = Yo
POYUN  IPT 2 BFPA = COIPAT 2 avdoE) 2 Yy COGTF  h¥ ¢ IOTPA :
VIC : 218 RCE  (LFT 2 NANT®- : 2207 : NBRPC = % ¢ AT : NATRT @ ¢
I ME  FRED: v ot BLYIIA = NRILT @ : wimi ¢ OTRL0-:
POTENT : GLYIG : OYENTI® : ATICF : PANT : PABTF : GCL = (LT -
LS NBTC 1 % : CTALD- ¢ £ = WG : 50 : Adh : 577 : (IFomAh
A Wi G (LT ATALT R : FO0ATo- : 04T : RAA : oD
g2 QFw LT : COTEA : VIC : A%I0T : 20NTNT : AT @< : aPPT 2 B0
CTM9° : CR7IL  @FEA : AN : POLPCND- : OF : G&CL 2 (LT 2 y0-: P7IAF
PPE : (P40 ¢ LH T NATET @ : Il : PFALOT 2 PR : 1RPC ¢
% *J0F = NRTC : G0 ¢ AdD : §FE 1 OTLY1107 2 arav i\t 2 SNAADIA ¢
QAT : Y@+ # 7N : NHY : OPLOAT = ¥I1C : hh- : P9L3L0T7 : GCL ¢
LT : Aav@OT : hHY : (AL : QA@- : 324 : PA : CmPATTFDT : £121PT -
aroeAnt i

(V) NARTLT @ : AN I AT 2 TIHRA 2 NRPC : ERAR * AT ¢ ARAE
(A) : oo F 2 0R4N 2 N 2 NAPY  PTMAFE 2 Pt 2 AN : Shwt
Fm: GCL : WF 2 10+ 7 4w : OHQA®- : £« RN AN 2 AL : QAT @

LI LNF ¢ PGl NRPE Gl 2 aPwlot 2 AAN : AN : §0- =

— 330 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


() NAUAETO 2 NI AARFALY T I ARTC 1 FRIE ' Pl s £PLN
noC QATY F NP TMETE : WLt s 20N PhEPToe 1 GCL 1 T 1 Yo o
Tt GROAD: 1 £219° 1+ SLAP : DAY + POLF LT « 25l 1 NETC 1 B!
WLt 1 B LEP T Y@y ‘

(h) harntFo6 : pAheAFo- : hh 1 AOET  A1L : NAPFmC ]
MRPC: FFEE : (V) (e0) 0440 hh 1 DAY + AN : PhD-LED 2 FCK !
Ot 10 2 OFEN 1 WL NP QANT @D + PULTLNT 1 pFC 1 NE
TC T8 N70:0 : PC = (V) Wl 1 11477  A9IOT 2 2AMT 1 SAD-2 715
T : Cho-¢-Ed : &CL : LT NLENTFANT 2 /266 3 108

hILY : QAL : AFetovand@- ¢ FhATE : eFh0A0Fe- : vaT hoT s
AETC : 5 : AT : A IMENF t oow i 1 avg 03 QOLNI0TF D : i mPAL ¢
MY s ANFAD- : NGHFD- GCL : L T WIZUP°  POTTFT 1 hetFor:
NO oo . eAQT AT QA (15TO9° : ho-&F + FCL : T+
P3P 0F0 : o (OIEAT ooP 27 COT 2 M 1RPC ¢
BE7, ¢ BFD * (F) * BFT% ¢ 1RAD-: w1 T 2 AMIPE = ~A%0: AAN = AR
FAO  hG1F O §CL : LA s RPCLA = LU 1 MIT 1 A+ 10 5 N
1R PPN PAD-: YO

Noow sk : 1 2 (LLY19 ¢ IFFFA : om7 1 070 ¢ PTLTADT 1 AR AR
vzt s OLovpk ¢ £10LPT t ANIELN PNAAIAN B €% PPCURT
A% QNN APELA 2 L1£6 ¢ NOY® 2 DATLI BT 5 NFPTF : K140-9°
A0 §CL MAFT 2270M7: 0918070017 : AR AR : 3P : PoLavA
Nk £191PT + AN FRCAA = ALY : £1ILPT s oo 30T PO
F@- : TyPAm-: ABPT  AT5T htAo- : 2¢ : MM = (19115101
@ 9777 LRI (LWPTF AL £ NFDT  RETLTT I WA JC ¢
M1ISHA = PTAT - RANT = idAe 2C  ARISHA : (ko 7LFRG ¢
COLACAT" F NPT9T 2 Mt : BAICTT : PAADG : A3 2 701 hdbAd-: IC
FPE2E . AT orhine  RFPA #

AFN80  NAND ¢ APSdAl @ e DAL LT 02 1 11497 (0ATLA
MOF : GCE : (LT CFAST : £7IBPT : ATAE Ao - OC 2 “TI5HAL:
AFANIF®- : NoPAN : NT@- 2 AL : PLNW 2 NN AAD 2 AN : AQFAD-
ChG4T o : §CL : T 2 PPLN@ 2 17010 : U'T : ASTTPAT =

Naowid  NETC : 00 ¢ MTALE @wlt COTEA : N ¢7L 3 0m- 1
OFF b : MFEARONT : Fe PAMY  QAD 2 GCL : WF 2 102 BY 1 &7
21 0.GCP : Pi? NkPC : 5T 1 BEA * BEC ¥ AFT * R0 ¢ OTRLO- vbd
nomor : L1 0F0 : W1 DT : NEPCA NEPC - 30 ¢ OTREL@OT : £
21t ARWA 2 LFAN & RILUT 2 NETE 2 AL 2 oow ot 3 (FhAT
AL : Al : NOT 1 NPLN 2 LI 1 PO RIT ¢ QRd- 1 “JomARF : favph
d@ : ROIEIS N0 ARTC 0 oWl 1 0L NT s 2R AR AR
6 1 (LIPF° T 00 2 D 2 NRPC 2 D ¢ OTALOT : 27970 : WISNHA ¢
ARIL.EP u LTH@-9° + NRPC @ A8B ¢ A0h @ 580 : OFALm- 2 vz : 0Om
oo 1 LHG : WIAUI° : NRTC : BTIE 2 aowlet  17LPCN : POTEA : DO
020 1 1 1 NEPC: BFE 1 LY@ 1+ OW LT 1 N 2 P2LFLNTT 1 GCL s
0T 1 LONSA ¢ TN 2 @

— 331 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


& : QA% 2 AIL1AT@- : FRAE : CAU-F : AN 2 AP 2 LATLA: (1o
02 1 ¢HNAND : QALT | OTERT : Y0 = ok : ROT 2 M TMEE 2 oow
LF : PR F ot §CL 1 (LT ¢ 207 : APt QRTC ¢ 38 = oow it ¢S
Tt N3 : L9 : AN : ANAS : £LEP & 10+ = P4t ¢ Vel 1 Ll VAL
Fm- 1 QAT 2 L9990 : CADLED- : §CL ¢ (L : 2AM7 1 OV F 2 P7LT RN
N : (1915FD9° : RO-C-F : & (L : T ¢ RPN = 110 1 gorI° s
K03 ¢ FhAT ¢ CAUF @ AN : 4P : CFIANTFD- 2 YICT  AéT : 98T
A s @YENE ¢ O AT 2 RS 5 1147 ¢ ATIOTI  2AMT : fAD- b
&CE : (LT : ChEPTF o : §CL : LG : ChaSEm : §CL : b P3P s
DAt POPEOG t hGAT @ : OT : NBTPC : 58D : 700 2 RTC: 2 ool
NAZLE 0 1 RN 1 JC & 1AL+ WIL.0-9° : U-A TS 2 1l 2 NRPC: 5EIE:
awld s NhTETo 0 20 TACO s U497 nOT QYT P (1
PC: {P% @O 050 Ak ATLONIO- : GCL 2 LT LA LT
FPA = 0PN ¢ T ! AISPCH 1 CON@ : AN : AN 3 A0FAD- : Chel
Fo ot GCL 1 (LT 2 0 5 A8 1 0L ke €277t 22CYE: vl EOLEN
HO<% : 4bae 1 P07 : hi : FbNae : Qeent : 4773 v 5. : OTEA 2
42D 1 hEC P mPAL 1 M 2 70 2 190A : AOTANA : OLHE : AT74,
HoQ &« To0yo- : 19210 : IPF : ARATT10-9° =

AN 1 AT@- 3 RAL.0 & TP ART 1 QOFEAT : 0P, 2 P77 2 2CHT 3
A 2 QBTG BRIE ¢ 700 : RPC : § 2 el b 2y Phe ARG : 1720
AT 1 O s AT8.F L : AIB.LLANT : mLRA = NRTC ¢ {ETE = 700 : RTC :
£ : QFRL® 2 OPLOT 2 NOT : WIRYT : o3¢ 2 RAQTF®- 3 7IC : 17 : $h
OF : 032895 : oo F0F : APNATE 2 aohah g : T 2 €91 Poral(l-F = QaPOA 2 A7
Py : NOVE : AYMPA@- : APNFF@ 1 AN : GCL 2 Lok ATHH : BTAA
CAA = (1LY : £1€ : Ak : F37he : £FLAT : D914+ : ¢9LPCND- 2 TEE ¢
P oAl : PANT 2 1147 : ATLLP@- 1 GCE ¢ (L : 70+ 1 ATE, : ALY : (10
SCL : Nk : QAAPY = AhTPOATDP =2

hiy : NAL : AAmY®- : N3ET : Ui ¢ NG @ 1 €CL : LA : f0m
@% 2 FRHH ¢ 7 2 hoe : AS.A : ANA : heHF o : €L Q2 P2 PC
CE 2 RYNLE : Taed : W38 8 RHHGA = AhGHTo-: €CL s b DA =

R

@It 2 TF 1 P THRER G P8

— 332 -


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


SUPREME IMPERIAL COURT
Addis Ababa, Div. No. I
Justices:
Afenegus Teshome Haile Mariam

Ato Taddesse Tekle Giorghis
Ato Haile Betselot

Criminal Appeal No. 171/61

Jurisdiction—venue. —~ Crim. Pro. Cois Arts. 99, 107,6,116,109,100-104; Penal Code Arts. 641.
642 (b), 383(2) (d), 656.

Appeal preferred against the order passed by the High Court rejecting the motion of the public
prosecutor to transfer the cass to a High Court in Addis Ababa.

Held: Reversed.

1. The general rule is that offences should be tried in the Court of the locality
where the act was committed.

2. Whers, howsaver, the casz falls under Arts. 100-104 of the Criminal Procedure
Code the suit may bz filed in a Court szlected by the public prosecutor.

JUDGMENT

This appeal is preferred against the order passed by the High Court on Oct.
22, 1968. We have studied the file. The Public Prosecutor (present Appellant) preferred
charges against the Respondent and moved that the offences be tried by the High
Court sitting in Addis Ababa. The Defendant (present Respondent), represented by
counsel, prior to entering his plea objected that the offence should be tried by the
court within the local limits of whose jurisdiction said offence was alleged to have
been committed. The High Court sustained the objection and held that as the
more serious offence was allegedly committed in Harar Governorate General, it is
not proper to file charges on the less serious offences in Addis Ababa and apply for
the appearance in Addis Ababa of witnesses and the Defendant, residing in Harar.
It dismissed the case; ordered the registrar to forward the record to the Harar High
Court in order that the Court may try the offence pursuant to Articles 99-100 of
the Criminal Procedure Code. Wherefor this appeal is taken.

In his memorandum of appeal, the Public Prosecutor has set forth the grounds
of objection to the order appealed against. Grounds of objection are: that the
Defendant (present Respondent) was charged on four counts; that the offences were
committed in Addis Ababa and Diredawa; that in such cases Article 107 of the
Criminal Procedure Code authorizes the Public Prosecutor to decide which court
shall have jurisdiction to try the offences charged and that therefore the order
passed by the Court to the effect that the offence be tried by the Harar High Court
is erroneous.

The Defendant (present Respondent), on his part, has stated in detail, in his
seven-page application, dated March 17, 1969, his arguments in support of the
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contention that the case should not be tried in the Addis Ababa High Court. The
substance of the application is: that most of the offences were allegedly committed
and the consequences allegedly ensued in the area within which the injured party
and the Defendant reside; that investigation into the offence was conducted by the
police and the result thereof was forwarded to the Public Prosecutor at Harar;
that trying the case in Addis Ababa would create inconvenience in introducing de-
fence witnesses and that therefore the order passed by the High Court should be
affirmed pursuant to Article 6, 99 and 100 of the Criminal Procedure Code. Should
the application be rejected he requested the Court to order separate trials pursuant
to Article 116(2).

Therefore, baving considered the legal arguments presented by both parties, we
shall examine whether the order passed by the High Court is appropriate. The
Public Prosecutor’s charge alleges that the Respondent committed four offences.
One of these offences was allegedly committed in Addis Ababa, while the second
was allegedly committed in Diredawa. It has not been disclosed where the third
and fourth offences were committed. Indeed it has been averred that it is the
lower courts that may exercise jurisdiction with respect to the third and fourth
charges. ' However, pursuant to Article 109(3) of the Criminal Procedure Code, the
Public Prosecutor joined these charges with the first charge and filed them in the

High Court. Therefore, the gquestion is which High Court may try the offences
charged.

Article 6 and the first schedule of the Criminal Procedure Code define the
jurisdiction of courts regarding criminal cases. The first schedule specifies the dif-
ferent kinds of offences and the court baving jurisdiction to try said offences.
Article 6 provides that in accordance with Articles 99-107 courts shall have the
power to try offences committed within the local limits of their jurisdiction. There-
fore, where a question arises regarding the court where a charge should be filed,
it is necessary to refer to the First Schedule first and then to ‘Article 6 which
cross-refers to Article 99-107. P

Hence, in the case at bar, we shall consider the provisions cited hereinabove
to determine which court may exercise jurisdiction. '

a) First charge - Breach of trust and aggravated breach of trust contrary to
Articles 641 and 642 (b) Penal Code; in accordance with the first schedule
this falls within the jurisdiction of the High Court. Since it was allegedly

 committed in Addis Ababa it is to be tried in Addis Ababa in accordance
with Article 99. '

b) Second charge - Fraudulent misrepresentation contrary to Article 656 Penal
Code. This falls within the jurisdiction of the High Court in - accordance
with the First Schedule. Since it was allegedly committed in Diredawa it
is to be tried in Diredawa in accordance with Article 99.

" ¢) Third and Fourth charges since these deal with creating a false instrument
contrary to Article 383(a) (d) Penal Code, it is within the jurisdiction of the
High Court. Since the place where the offences were allegedly committed is
not known it is to be tried in-any Awraja court with material jurisdiction
pursuant to Article 102(a).

As noted above, although the first two charges must be tried by the High
Court at Harar pursuant to Article 99 and the First Schedule, and although the
third and fourth charges may be tried by any Awraja court, the Public Prosecutor
‘has joined and filed the charges in the Addis Ababa High Court. This is a lawful
act and ‘the reasons therefor are set forth hereinbelow..
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The cardinal rule is that when a law is promulgated it must cover the differ-
ent situations which are likely to arise in the future. The Criminal Procedure Code
was designed to embrace provision$ concerning the filing of charges, places of trial
and jurisdiction of courts. These provisions mpst not be considered in isolation
but as a whole by interrelating one with the other. A rule of law is never con-
sidered in isolation; it must be related to and supplement other rules of law. If
it is considered and interpreted without having regard to other provisions the law
will appear to be incomplete and one provision will appear to be contradictory
and Inconsistent with the other.

Thus, when we consider as a whole the provisions governing the fraiming of a
charge, the place of trial and the jurisdiction of courts, we find that the charge
against the Respondent was properly filed in the Addis Ababa High Court.

The general prirciple is that a criminal offence is tfied at the place where the
crime is committed by a court with jurisdiction in accordance with Article 99.
However, in cases falling under Articles 100, 101, 102, 103, 104 the Public Prosecu-
tor need not comply with Article 99. Where pursuant to Article 116 several charges
are joined against the same defendant, the Public Prosecutor is not bound to act
in accordance with Article 99, although the said provision may provide that each charge
be tried in a different place. Consequently, by virtue of Article 107 the Public Prose-
cutor shall decide the court in which the charge shall be filed regarding cases that
fall under Articles 101-104 and in charges filed pursuant to Article 116.

As we have stated above, the Respondent is charged with having committed
four different offences. Pursuant to the schedule the two charges fall within the
jurisdiction of the High Court and pursuant to Article 99 their places of trial are
Addis Ababa and Diredawa. The third and fourth charges fall within the jurisdiction
of the Awraja Court and it appears that they may be tried by any Awraja Court.
Notwithstanding the fact that the Defendant is charged with having committed four
different kinds of offences that the places wherein the offences were allegedly com-
mited are different and that the courts exercising jurisdiction are the High Court
with respect to some offences and the Awraja Court with respect to the rest, the
third and the fourth charges may be joined with the first pursuant to Article 109,
the second charge may be joined with the first pursuant to Article 116 and all
charges ought to be filed with the court which the Public Prosecutor pursuant to
Article 107 decides to have jurisdiction. He decided to file the charge in the Addis
Ababa High Court. Thus, instead of trying the charges filed by the Public Prose-
cutor in conformity with the procedure, the High Court erroneously decided that
the case be transferred to Harar Governorate General on the ground that the
serious offence was- committed thete: -

In his application, the Respondent requested pursuant to Article 116(2) that
the offences charged- be tried separately- at the place wherein they were allegedly
committed. Axticle 116(2) provides that all charges must be tried together but where
the accused is to be embarassed in his defence, the court shall order that the charges
be tried separately: A motion for separate trial should be made to the .court
of first instance and not to the Appellate court and therefore we have- denied the
motion. -

Therefore, for the reasons stated hereinabove, we hereby quash the order passed
by the High Court and remand the case to the Addis Ababa High Court for
further proceeding.

‘March 20, 1969
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HIGH COURT
Addis Ababa

Judges:
Ato Assefa Liben
Ato Abebe Awgichew
Ato Mohamed Berhan Nurhussen

Distiller’s Co. Ltd. v. Ato Mola Maru.
Civil Case No. 919-59

Unfair trade competetion—imitation of trade mark—Civ. Code Arts. 1240-56; Comm. Code Artse
30,40,47,55,134,144,158,159,204-5.

Defendant was charged with deliberate copying of Plaintiff’s trade marks which the former allegedly
used on bottles in which drinks of the same class as that of Plaintiff were sold.

Held: Defendant liable.

Although there is no legislation covering questions of trade mark the act of defendant constitutes
unfair competetion as governed by the Commercial Code.

JUDGMENT

Counsel for Plaintiff has argued as follows:

‘That Plaintiff is the proprietor of Gordon’s Dry Gin which is known through-
out the world, and that it has come to the knowledge of Plaintiff that sales are
taking place in Ethiopia of Dry Gin by Defendant under a get-up substantially
similar to that of Gordon’s Dry Gin. In order to sustain this argument Counsel
for Plaintiff has submitted in Court Exh. P.1 and P.2. Besides, the Plaintiff also
produced in Court Plaintiff’s bottle as Exh. P.3 and the bottle used by Defendant
as Exh. P. 4.

Counsel for Plaintiff has argued that the imitation of the get-up as a whole,
that is to say, the general appearance of the labelled bottle, is particularly objec-
tionable and tends to deceive purchasers as to the origin of the Dry Gin produced
by Defendant; that there is no doubt that the resemblance is due to deliberate
copying, and that the many similarities of minute details in the two labels could
not have occurred by coincidence; that the most obvious example of this is the
use by Defendant of his telephone number to correspond with the statement
«ESST’D 1769 which refers to the date when Gordon’s Dry Gin was first produced.
In addition to the above the name Garden’s is confusingly similar to the trade
name Gordon’s. That this imitation of get-up provides a weapon for a dishonest
bartender who is enabled to pass-off Garden’s Dry Gin in response to orders for the
more expensive Gordon’s Dry Gin. A clear evidence that proves unquestionably
an attempt to confuse and deceive the public is that the bottle bearing the Gordon’s
label (Exh. P 4) is in fact a refilled Gordon’s Dry Gin bottle. Counsel for Plaintiff
went on to state that Plaintiff published a notice in the Ethiopian Herald dated
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5-3-55 (No. 37 file 12) claiming ownership inter alia of Gordon’s Dry Gin label,
the device of the Boar’s Head and the word ‘Gordons.”

In reply to the defence put-up by Defendant, who argued that unfair competi-
tion covers persons who are only mentioned in the Commercial Code, Counse! for
Plaintiff stated that the Provisions of Article 134 of the Commercial Code duly
cover any person engaged in trade practice.

Counsel for Plaintiff stated that Plaintiff does not know that & trader in Asmara
uses in his trade the bottles of Gordon’s Dry Gin; that no law for registration of
trade marks has yet been enacted has no connection with the present case.
Counsel for Plaintiff has presented to the Court a copy of a judgment given
in Civil Case No. 1240-56 in connection with a case of unfair competitiog. In
addition, Counsel for Plaintiff has introduced in evidence copies of judgments given
in favour of Plaintiff in similar cases by Courts of three different countries.

In his reply Defendant has argued that Plaintiff cannot sustain its claim under
the Provisions of Articles 134 (1) (a) and 134 (2) (a) of the Commercial Code.
That according to Articles 30, 40, 47, 55, 144, 158, 159, 204 and 205 of the
Commercial Code the question of unfair trade practice covers only those who are
employees, agents and others who have such relations with the merchant. He said
that there is no law which restrains merchants other than the above from carrying
on such trade competition. That Article 134 of the Commercial Code cited by
Plaintiff in the present case deals with false statement and defamation, whereas none
of the evidence adduced by Plaintiff proves thatany such act is committed by Defendant.
Defendant went on to state that the labels appearing on the bottles of Plaintiff
and Defendant are entirely different. Defendant argued (1) that Plaintiff’s bottle
(Exh. P.3) bears the name Gordon’s; (2) that the trade mark bearing on Plaintiff’s
bottle (Exh. P.3) is a Boar’s Head whereas Defendant’s bottle (Exh. P.4) bears the
trade mark of two lions; (3) that Plaintiff’s bottle has a metalic seal whereas
Defendant’s (Exh. P.4) has a cork seal; (4) Defendant’s bottle bears the name of
Molla Maru with the trade mark of two lions and a picture of a man, whereas
Plaintiff’s bottle bears a different name and trade mark; (5) that Plaintiff’s bottle
bears the words Distillery London, whereas Defendant’s bottles bear the words
Liquors Factory Line; (6) the words depicted at the bottom of Plaintiff’s bottle are
“The Heart of a Good Cock-tail” whereas at the bottom of Defendant’s bottle are
written the words “The best Stimulant of Your Apetite”; (7) the flowers at the
right and left sides of Plaintiff’s bottle are purple in colour whereas Defendant’s
are green. That the fruits appearing at Plaintif®s bottle are three and one, whereas
Defendant’s are one, three and four. In all Defendant has quoted such seven diff-
ferent items between his bottle and that of Plaintiff’s.

Defendant stated that although the trade marks appear in both, the bottles of
Plaintiff and Defendant have seven different items. The only thing which is found
to be similar in both bottles are the words Dry Gin. Defendant stated that the
Asmara Liquor Factory (Ex. D.2) and the Merkebegnia Industry of Addis Ababa
(Exh. D.3) are using these names in selling their products,

In addition, Defendant argued that he has not made defamatory statements and
never exercised unfair competition against Plaintiff. He asserted that ‘Dry Gin’ is a
name of a liquor and not the trade mark of Plaintiff, Defendant stated that he
has published a notice in the Addis Zemen Gazetta dated April 13th 1964 No. 138
and no one has objected to such notice for a period of one year. He also said
that there has not been any notice published restricting the use by others of the
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Gordon’s Dry Gin Bottles. He said that if one uses said bottle for water or any
other drink it is all the same.

The above is the argument exchanged between Plaintif and Defendant.
The important questions to be answered are the following:-

Are there similarities between the labels used by Plaintiff and Defendant? And
if so to what extent do such similarities confuse and deceive the public? These
questions are not directed to persons who can place said bottles side by side and
compare the similarities existing between the two bottles. This question, as far as
the Court is concerned, has reference to the general consumer at large.

The bottles Plaintiff has produced in Court as exhibits were closely watched
and observed by the Court while in session. There is no doubt that*the labels
used in both bottles are of similar type and confusing. In particular the Court has
been able to observe that the words Garden's and Gordon’s appearing especially in
English on the two bottles are quite similar and confusing when even closely seen.
Even when these two names are pronounced one cannot tell the difference unless
he hears them spoken clearly and precisely. However, Defendant has pointed out
other minor differences between the two labels.

From what the Court saw the said minor differences are made up in such a
way as to create confusion between the two get-ups. As a matter of fact such
minor differences can only be traced by persons who put and compare the two
set-ups side by side and this requires a special treatment. In view of the fact that
there exists a great number of other labels the teason why Defendant has done
his best to create such similarities between his get-up and that of Flaintiff’s is nothing
but an act intended to benefit from the get-up and reputation enjoyed by Plaintiff.

Counsel for Defendant has argued that the question of unfair competition has
reference only to commercial agents and employees as for Article 134 of the Com-
mercial Code and as such this capnot apply in the present case. In the Court’s
opinion the said argument is wrong since the provisions of Article 134 cover any
and all merchants engaged in such business.

It is true that competition in commercial business is allowed by law. That is to
say if a merchant produces the best quality of drink and attracts the consuming
public without using the labels of another, such is a fair competition. However, the
purpose of imitating the labels used by another for a long time is an act of
unfair competition which falls under the provisions of Article 134 of the Commer-
cial Code.

Defendant has argued also that since other merchants are using the bottles
belonging to Plaintiff there is no reason why he cannot use them. This argument
has no relevance to the present case since Plaintiff has not raised the question of
ownership of such bottles. We are convinced that Plaintff will have no objection
if Defendant uses Plaintiff’s bottles for sale of milk. What Plaintiff contends in the
present case is that Defendant is using Plaintiff’s bottles for the sale of the same
kind of liquor Plaintiff produces and in doing so Defendant has confused and
deceived the public.

In our opinion and as far as the law is concerned the petition made by
Plaintiff is proper. The fact that Defendant admits using Plaintiff’s bottles for selling
such liquors gives more weight to the similarities which Defendant has imitated
from Plaintiff.
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DISTILLER’S CO. LTD. V. ATO MOLA MARU

According to the proof adduced it is evident that Plaintiff is the owner of
Gordon’s Dry Gin label (Ethiopian Herald dated March 5th 1955 No. 37). At the
same time Defendant has contended that Plaintiff has not registered his labels with
the Ministry of Commerce & Industry. Nevertheless, this allegation has not been
supported by evidence.

Whereas Plaintiff’s products sold under the said labels are known all over the
world such get-ups cannot be taken away from them under the pretext that there
do not exist laws which cover the registration of trade marks.

In view of all the reasons stated above the Court found that Defendant has
committed an act of unfair competition and we hereby restrain Defendant from
using the said similar labels for the sale of his products from the date of this
judgement and to stop using in future any such labels similar to that of Plaintiff.

November 4, 1968
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SUPREME IMPERIAL COURT
Addis Ababa, Div. No. 6
Justices:

Mr. Justice Debbas
Mr. Justice Tessema Negede
Mr. Justice Tseggai Teferi

SYLVIA ZEVI v. RENATO ZEVI
Civil Appeal No. 1109-56

Family Law—Divorce—Family erbitrators—Right of Appeal to Court from Arbitrators’ award—Natio-
nality and Religion as causes for divorce—Civil Code Art. 736.

On appeal from the decision of the High Court rejecting an application to revise arbitral
award by the majority of family arbitrators refusing divorce to plaintiff,
Held: Decision reversed.

1. Manifestly unreasonable decisons by family arbitrators are appealable to a court.

2. Arbitrators are empowered to consider neither the nationality nor the religion of the
spouses. In making their decisions arbitrators have to follow strictly provisions of the Civil Code.

3. A life of dissination by a spouse, disrupting the stability of the family and humiliating
the other spouse. is a sufficient ground for divorce under the Civil Code. '

DECISION

This is an appeal against the decision of the High Court (2nd commercial
division) dated 6th March, 1963, in Civil Case No. 112-55, whereby the High Court
tejected the petition of the Appellant to revise the decision of the majority of the
arbitrators, denying her divorce from her husband, the present Respondent.

Whereas the Respondent seemed to be away from Ethiopia, and altbough the
memorandum of appeal is more than clear, we nevertheless deemed it proper to
enquire from the Security Department about the Respondent. In its letter dated
7-5-63 No. 7-7502-Z-88, the Security Department notified us that the Respondent
had definitely left Ethiopia on 22.9.62 i.e. about ten months ago. He had no
re-entry visa. Although the letter of the Security Department was enough evidence
of the Respondent’s absence from Ethiopia, we nevertheless wanted to give him
more chance to defend himself, if he has any defence at all, and we summoned
him through the ‘Ethiopian Herald” in two different notices published on 26.5.63
and 29.5.63, respectively. The consequence of our-summons in the “Ethiopian Herald”
is that Mr. Vosikis appeared on the 6th of June, 1963 and alleged that he re-
presented Renato Zevi; he produced us a two-page letter in French, which we would
have liked to keep and study; but Mr. Vosikis openly told the Presiding Judge
that there was “secret matter” in the lettter and that he would not like that paper
to remain in the Court file. He withdrew his paper. Under the circumstances, we
cannot consider that Renato Zevi entered a proper appearance on the date he was
summoned to appear, as he did not appear in person, and did not send us a
properly delegated counsel. The sense of “properly delegated counsel” is not unkn-
own to a lawyer of so many years of experience like Mr. Vosikis. His own client
Renato Zevi having rescinded his power of attorney after he ran away from Eth-
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jopia, cannot ask him through a simple letter which we did not even see as it
contained secrets - to reappear for him; he cannot revalidate the power of attorney
so cheaply. A power of attorney originating from a foreign country must necessarily
be signed by Renato Zevi in the presence of a Notary Public, legalised by the com-
petent authorities of Ttaly, and finally legalised by our Ministry of Foreign Affairs.
This has not been done in the case of Zevi and we consequently rule that he did
not enter an appearance either in person or through a properly delegated coynsel,
as called upon in the newspaper. Under the circumstances, whereas we cannot leave
this helpless woman neither married nor divorced, we have decided to give our
final opinion forthwith, as to whether the majority or minority arbitral award should
be considered as valid and executed.

It is established and undisputed that both Appellant and Respondent were
married on 26.4.52 according to the rites of the Catholic Church. As a result of
this marriage, they had three children who are at present 10, 7 and 5 vyears res-
pectively. The marriage was solemnized in the Catholic Church of Addis Ababa.

~ Both Appellant and Respondent were living in Ethiopia for very long years, and
they hold Foreigners’ Identity Cards as foreign residents in LCthiopia. As residents,
they are entitled to the protection of our Civil Code. This very same division of
the Supreme Imperial Court has, in two previous appeals, i.e. 633-35 and 724-56,
held that if either of the two spouses was domiciled in Ethiopia at the relevant
time, the family arbitrators shall be entitled to entertain a petition for divorce, as
is the present case.

Bearing in mind that she was domiciled in Ethiopia, and on grounds of watri-
monial differences with her husband, the Appellant applied for divorce through
arbitration, in accordance with the relevant provisions of the Civil Code. Five
arbitrators heard both spouses, and it was held by a majority of 3 to 2 that there
existed no good ground for divorce. The majority arbitral award dated 17th July,
1962 states, among others, that both spouses being of Italian nationality, and hav-
ing solemnized their marriage according to the Catholic Dogma, are authomatically
not entitled to divorce, as the Roman Catholic Church does not allow divorce. The
minority arbitral award, on the other hand, dated 19th July, 1962, did not go into
questions of religion or nationality. It openly mentioned at the beginning thereof,
among other things, that the husband Renato Zevi “reserves his right to bring a
petition for divorce because of alleged faults of his wife.” But the husband, at
that time, asked the arbitrators to dismiss his wife’s petition for divorce. In brief,
whereas we shall go at a later stage lengthily into the arguments of the arbitrators,
the minority arbitral award held that the petitioner Sylvia Zevi had advanced suffici-
ently reasonable grounds to entitle her to divorce from her husband; and the
minority thereupon declared the dissolution of the marriage between the two spouses.

Basing herself on Article 736 of the Civil Code, which authorizes an appeal to
Court against a manifestly unreasonable decision of arbitrators, the Appellant Sylvia
Zevi appealed to the High Court for reversal of the majority arbitral award and
the confirmation of the minority arbitral award, granting her divorce. The High
Court dismissed her appeal, considering that drunkenness, gambling and going home
late in the evenings, which is tantamount to social isolation of the wife, are not
sufficient grounds to grant a divorce.

The above is a brief resume of Sylvia Zevi’s case, so far that is why she
appealed agpin to the Supreme Imperial Court, asking for reversal of the majority
arbitral award and the confirmation of the minority award, or in brief, the quashing
of the decision of the High Court, and the confirmation of the minority opinion.
of the arbitrators.

— 350 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


SYLVIA ZEVI v. RENATO ZEVI

Before coming to the merits of the appeal, it is interesting to emphasize that
the husband absconded from Ethiopia about three or four months prior to the decision
of the High Court. When he so absconded, he took with him the three minors
born out of the marriage with Sylvia Zevi. He completely disregarded the fact that
they are not only his own childeren but those of Sylvia too. Furthermore, by so
escaping from Ethiopia while his case was still pending before the High Court,
we are forced to deduce that he intended to run away from the jurisdiction of
our Courts, as he was domiciled here and was subject to our laws and decisions.
By going to a foreign land, i.e. his country of origin Italy, he would thus change
his personal status and avoid the application of Ethiopian law against him, in case
the High Court pronounces a decision adverse to him. And by leaving Ethiopia btfore
the final decision of the High Court, it is more than clear that he was afwid of
the result of the High Court decision, particularly that he took with him three
minor children, who are now subject of this final decision of the Supreme Imperial
Court, but who are not within our jurisdiction. Last but not least, Renato Zevi
cancelled, from Italy, the power of attorney that he had given to Mr. Vosikis in
Ethiopia; the High Court records clearly show us that his advocate produced the
letter of cancellation of his mandate, and walked out from the Court-room. By so
cancelling the power of attorney, the intention of Renato Zevi is clear to us: he
urges us to deduce that he wanted his helpless wife to continue living alone, on
pure uncertainty of the future, and hopelessness as to her children. Such a shameful
attitude on the part of a man forces us to find as a fact that he is a person of
bad faith, with whom a lady cannot continue existing and killing her future.

There are other facts of which we are, officially unaware, namely (1) institut-
ing in Italy proceedings against his wife, seeking separation from bed and board:
those are proceedings allowable in Italy in lieu of divorce as divorce is not allow-
ed under the Catholic dogma. (2) Both spouses have been living separately in Eth-
iopia for more than 3 years.

The latter two grounds will not affect us much, as the shameful attitude of
this man forces us to make our deductions.

To start with, it is clear beyond the least shadow of doubt that all five
arbitrators, and the High Court, found as a fact that the husband is a gambler,
a drunkard, and a man who was abusing his wife all day through, coming late
at night, and having no respect whatsoever to his helpless wife. As a result of his
inveterate gambling, the financial stability of the family has been shattered. As a
result of his continued insults and abuse of his wife, there arose the question of
absolute incompatibility of character, coupled with the social isolation of his wife.
In our opinion, thosé grounds are more than sufficient to allow a divorce. The
majority of the arbitrators should have realized that more harm can befall a husband
and wife who are forced to live together out of social necessity, when the spiritual
communion and mutual respect between them have ceased to exist. This is an
argument that all arbitrators should, in the future, consider before pronouncing
themselves on a question of divorce. They have certainly tried their best to reconcile
them but in vain. So what is the use of forcing them to live together, especially
that they have lost the mutual respect they owe to each other. The arbitrators may
have very well known that both spouses were living separately in Ethiopia for the
last three years; so what is the use again to force them to keep “officially married”
but hating each other and disrespecting themselves in the presence of their minor children.
If Renato Zevi reserved his right to petition for divorce, as it clearly set down in
the minority arbitral award, so again what is the use of forcing them to live
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together? Abuse of the wife, inveterate gambling and drunkenness amount to social
isolation of the wife and disregard of her very existence. So what is the use of
forcing those two human beings to keep officially married? It is preferable to divorce
two such persons than to let them plan their very destruction. One can se¢ the
irresponsibility of this type of man who takes away the three minor children, com-
pletely disregarding the existence of their mother; his irresponsibility is still more
striking when, through gambling, he shattered the financial stability of the whole
family. Consequently, for such a man, no opening is available but throw him out
of the family through divorce. The woman is not his slave to continue living in
hopeless uncertainty.

In addition, it is of extreme importance to underline in the present appeal and
for the future, that the question of religion and nationality which the, majority
arbitral award seems to have based itself thereon, should not affect the arbitrators.
In this case, the learned majority of the arbitrators mentioned in its award that
both parties being Italians, married according to the Catholic dogma, cannot obtain
divorce, as divorce is not allowed according to the rites of the Catholic Church.
This argument may very well be strong before an Ecclesiastical Court but not
before a Civil Court. We are not concerned with religious matters. If the Civil
Code allows divorce to be pronounced by arbitartors, it is irrespective of religion
and nationality. What is conclusive is the law of domicile; and we have established
this principle in two previous appeals, as well as in the present one. Sylvia Zevi,
as a foreign resident domiciled in Ethiopia, is entitled to the protection of our
Civil Code. The Ethiopian Civil Code mentions no religion and no nationality. It
simply authorizes family arbitrators to pronounce a divorce, if all conditions of the
Civil Code are complied with. In this particular case, the family arbitrators were
entitled to entertain the petition for divorce; and despite what they heard, they
refused the petition by three to two. The opinion of the High Court upholding the
majority is, in our opinion, wrong.

In view af all the above reasons, and whereas the Appellant is entitled to
impugn any manifestly unreasonable decision of family arbitrators under Article 736
of the Civil Code; and whereas the Appellant did so before the High Court but
unsuccessfully; and whereas more harm can befall a husband and wife who are
forced to live together out of social necessity, because they are so ordered by the
family arbitrators, although the spiritual communion between them has ceased to
exist; and whereas it has resulted before the family arbitrators and the High Court
that the husband is an inveterate gambler, drunkard, socially isolating his wife; and
whereas the question of religion and nationality cannot be considered in this case
and all other similar cases; and whereas it is literally detrimental to both spouses
to continue living together in pure unhappiness, when the marital bond has been
finally severed; and whereas we consider that all the above arguments logically justify
a divorce and dissolution of marriage according to the Civil Code; we therefore
allow this appeal, and as already pronounced by the minority of the arbitrators,
we hereby declare the dissolution of the marriage between Renato Zevi and Sylvia
Zevi as from the date of the minority arbitral award. This is tantamount to a
reversal of the decision of the High Court and a confirmation of all the minority
arbitral award.

A copy of this decision shall be served on the High Court for execution.

Given and delivered in open Court this 11th day of June 1963 in the presence
of the Appellant in person and of her attoney Mr. Hamawi. Given in default of
Respondent for reasons explained in this decision.
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HIGH COURT
Addis Ababa, Commercial Division

Judges:
Ato Negussie Fitawake
Ato Mohamed Berhan Nurhussien
Ato Zelleke Desta

Civil Appeal No. 1220-60

Suretyship—counter guarantee—proof of guaranty-Civ. Code Arts. 1922, 2472, 2002, 2003, 1725(a)

Appeal from the ruling of the Awraja Court admitting oral evidence to prove the existence of a
contract of counter—guarantse.

Held: Decision quashed and remanded.

For an oral proof to be admitited one has to establish that the document bearing the
contract was lost. Mere allegation is not enough.

JUDGMENT

Initially this suit had been instituted in the Menaghesha Awraja Court. The
Phaintiff, present Respondent, stated that as the second Defendant had misappro-
priated a certain sum from the government revenue he (the Respondent) was ordered
to pay in his capacity as a guarantor, and that he was compelied to institute a suit
against the counter-guarantor. The Defendant-appellant, in his reply contended that
he did not sign as a counter-guarantor; and that if it is alleged that the document
that evidences the counter-guarantee has been lost then it is not possible to introduce
witnesses to show the existence thereof and invoked Article 2472 of the Civil code
in support of his contention.

The Menaghesha Awraja Court directed the witnesses who had attested to the
making of the contract to give their testimony; four witnesses testified that a docu-
ment of counter-guarantee was executed and that they had signed it.

The Appellant, who objects to the judgment of the lower court, contends that:
1) he did not bind himself as a counter-guarantor; 2) pursuant to Article 2472,
since the amount of money involved exceeds E$ 500, the claim cannot be proved by
witnesses; and according to Article 1922 a guarantee must be proved expressly and
not by witnesses; 3) the witnesses introduced are the Respondent’s relatives and
as such not trustworthy.

The Respondent submits that: 1) when the Appellant’s son, Ato Assefa Demissie,
was employed by the Ministry of Finance Appeliant requested Respondent to act
as a guarantor for his son; that when the Respondent bound himself as guarantor,
the Appellant undertook to act as a counter-guarantor in favour of his son;
2) as the document embodying the counter-guarantee was lost, he called witnesses pursuant
to Articles 2002-2003; that these witnesses who testified at the Awraja Court had
attested to the making of the contract and were as closely related to Appellant as
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CIVIL APPEAL

to himself; 3) the Appellant, who asserts that he is not related to the witnesses,
made references to a criminal charge which does not at all have any bearing on
the civil case; 4) that Article 2472 of the Civil Code cited by the Appellant is
not relevant in the case of a debt owed to the state but to a contract of loan.
That the action was brought to compel Appellant to effect payment in comformity
with his undertaking and that the complaint does not allege that Appellant owes
money as a result of a contract of loan. i

In his reply, the Appellant stated that Article 2472 (3) of the Civil Code
supports his argument and that the witnesses were related only to the Respondent.

The main issue in the case at bar is whether witnesses who signed the docu-
ment of counter-guarantee may give testimony when said document is allegedly lost.
Article 2003 of the Civil Code, relating to modes of proof, provides that where
the law requires written form for the completion of a contract such contract may
not be proved by witnesses or presumed unless it is established that the docu-
ment evidencing the contract has been destroyed, stolen or lost. Article 1725 (a)
requires that contracts of guarantee shall be in writing. Article 2472 (3) of the
Civil Code which relates to a contract of loan is not relevant to a cause of action
founded on the liability of a guarantee. What conditions must be fulfilled prior to
allowing the Plaintiff to introduce oral evidence pursuant to Article 2003 of the
Civil Code where Plaintiff alleges that the document embodying the counter-guar-
antee has been lost and applies to call the witnesses who have attested to the
existence thereof? Article 2003 states that where the law requires written form for
the completion of a contract, such contract may not be proved by witnesses unless
it is established that the document evidencing the contract has been destroyed, stolen
or lost. One who seeks to avail himself of this provision must primarily establish
that the said document has been destroyed, stolen or lost. The term “unless it is
established” shows that the merc allegation that a certain document has been lost
does not suffice but the loss thereof must be proved by evidence. If it be allowed
to call witnesses merely by alleging that a document has been lost, stolen or des-
troyed, it would render ineffective the legal requirement of documentary proof.
The purpose of the law is to enable a person to prove by witnesses the existence
of a contract where he succeeds in establishing that in actwal fact a written con-
tract existed and that such contract has been lost, stolen or destroyed due to some
fortuitous event. The object of the law is to prevent the extinction of a right
created by a contract merely by reason of the loss of a written document due to
some fortuitous event. However, the Awraja Court, without establishing the loss of
the document evidencing the counter-guarantee, admitted oral evidence merely on the
basis of the allegations contained in the plaintiff’s statement of claim. We do not
find the ruling of the Awraja Court to be consistent with Article 2003. We there-
fore quash the judgment passed by the said lower Court in Civil file No. 661-60
and remand the case for further proceeding not inconsistent with this opinion.

Each party shall bear his own cost incurred during the proceedings in this
Court.

October 8, 1968.
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SUPREME IMPERIAIL, COURT
Addis Ababa, Div. Neo. 1

Justices:

Afenegus Teshome Haile Mariam
Ato Tadesse Tekle Giorghis
Kegnazmatch Mulat Beyene

TIRUNESH YIGLETU v. KIDANE DEGEFA
Civil Appeal No. 923-60

Withdrawal from Suit—refund of Court fees, Civ. Pro. Code Arts. 231,232, Legal Notice No.
177 of 1953 Arts. 11, 21,

An appeal against the judgment of the High Court denying the request of appellant to be refunded
the Court fees he had paid om the ground that he withdrew from the suit before trial was
commenced.

Held: Reversed.

When a party withdraws from a suit, before the other party is summoned, the court fees he had
paid shall be refunded after a portion prescribed by law is deducted.

The Appellant, who had withdrawn from suit pending in the High Court
before the Defendant was summoned and before trial was commenced, applied to be
refunded the Court fees she had paid. The Court denied the application and this
appeal is preferred against the said denial.

Cases similar to the subject case do not require presence of the opposite party
and so we do not consider that the appearance of Defendant is necessary for deter-
ming the instant appeal. It appears from an examination of the memorandum of
appeal and the record of the High Court that the Appellant contends that as she
had withdrawn from the suit she had instituted before the Defendant was summon-
ed, and since subsequently, the file was closed she should be refunded the court
fees pursuant to the Civil Procedure Code, Article 232 and Article 11 of the
Court Fees Rules, Legal Notice No. 177 of 1953, Negarit Gazetta year 12 No. 15,

However, the High Court denied the Appellant’s application holding that Civil
Procedure Code Article 232 applies to statements of claim which have been rejected
and not to the case where the Plaintiff withdraws from a suit.

In order to determine whether the decision rendered by the High Court is valid
as a matter of law, it is necessary to examine the provision cited by the Appellant.

Article 11 of Legal Notice No. 177 of 1953, published pursuant to authority
vested by the Administration of Justice Proclamation, provides that where the
Plaintiff withdraws his claim before trial, he will be refunded the court fees paid,
after a certain portion thereof is deducted. Article 232 (1) (b) of the Civil Procedure
Code provides that where a statement of claim is rejected under Article 231 the
plaintiff shall be refunded with the prescribed portion of the court fees paid on
filing the statement of claim. These two provisions are supplementary to and not
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contradictory with each other, nor may they be interpreted in such manner
as would render them contradictory. When the Court Fees Rules are read in
conjunction with Article 232 of the Civil Procedure Code it becomes clear that where
the Plaintiff withdraws his suit before the case goes to trial and where the fileis
closed as a consequence thereof, the Plaintiff shall be refunded the prescribed portion
of the Court Fees. The High Court erred in its interpretation of the term ‘rejected’
The Civil Proceduce Code in Article 231 lays down the conditions for rejection and
in Article 232 the effect thereof. Article 232 (1) (b) states that if a claim is rejected,
the Plaintiff shall be refunded the prescribed portion of the court fees and the
High Court was of the opinion that this provision is applicable only in the case
where statements of claim have been dismissed by reason of rejection of the claim.

A suit is dismissed not only when it is rejected but also when the Plainéiff
withdraws from the suit. Since the law provides that the Plaintiff should be refunded with
the prescribed portion of the Court fees, where a suit is dismissed because the state-
ment of claim is rejected, it is not proper to hold that the Plaintiff shalli not be
refunded the court fees when the suit is dismissed as a result of his withdrawal
from the suit. We deem it necessary at this point to expound on the rationale for
requiring the payment of court fees. T he fundamental principle is that a person
pays court fees in consideration of the services which the court renders to him.
The constitutive elements of the said service are the summoning of the parties to
appear in court, the hearing of the arguments tendered by both parties and finally
the adjudication of the rights of the parties. However, the Court would not render
such services where the Plaintiff withdraws his claim before the Defendant appears
and the case proceeds to trial. Therefore, if by reason of his withdrawal the Plain-
tiff does not obtain the services he is otherwise entitled to by law and if he does
not make a demand upon the Court’s time there is no reason why he should be
required to pay the court fees in full. That is why the law provides that where
the Plaintiff withdraws his claim he should be refunded the court fees he had paid
after a.certain portion thereof is deducted in consideration of the filing of the suit
and the use of some of the Court’s time.

Whereas, as we have already observed, the Plaintiff had withdrawn her suit
before the Defendant was summoned, and whereas Article 11 of the Court Fees
Rules provides that the plaintiff shall in such cases be refunded the court fees and
whereas this provision is consistent with article 232 (1) (b) of the Civil Procedure
Code, we hereby direct that the Plaintiff be refunded the court fees she had paid
after the prescribed portion thereof is deducted pursuant to the Court Fees Rules.

June 20, 1969
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SUPREME IMPERIAL COURT
Addis Ababa, Div. No. 1

Justices:
Afenegus Teshome Haile Mariam
Ato Tadesse Tekle Giorghis
Kegnazmatch Mulat Beyene
SUBSIBE OSMAN v. AKBERILE CAMORUDANE & Co.
Civil Appeal No. 537-59

Commercial Law—Promissory Notes—Transfer of Promissory Notes—
Comm. Code Arts. 744, 823 825(2): Civ. Code Arts. 1696, 1704.

On appeal from the decision of the High Court holding that the Defendant pay debts he
owed to the plaintiff who possessed promissory notes validly transferred to him.

Held: Decision affirmed.

1. As promissory notes are deemed to be equivalent to cash, one can transfer them to a
creditor to pay off debts, and may be challenged only by showing the invalidity of the notes.

2. Even an undated promissory note may be valid unless it is proved that it was acquired
fraudulently or in bad faith.

3. Unless other wise provided in writing, a promissory note may not be burdened with any
kind of condition to be used against the interest of a bearer in good faith.

JUDGMENT

In the Case at bar the Respondent is the original Plaintiff and the Appellant
is the original Defendant. Plaintiff, the present Respondent, instituted suit against
the Defendant on two promissory notes drawn by the same on February 12, 1966
and maturing on March 22, 1966 and April 15, 1966 respectively. The Plaintiff
claimed relief in the sum of E$ 40,000 together with interest thereon. He has offered
in evidence photocopies of the documents, the subject matter of the dispute and
photocopy of the letter addressed to him from a trader, one Rattelal Shanemel.
Defendant, after receiving a copy of the statement of claim submitted and the
documents introduced by the Plaintiff replied that:

1. The promissory notes do not bear the date of the making thereof,
2. No business relations existed between him and the Defendant.

3. Rattelal Shanmel, with a view to procure unjust enrichment for the Plajn-
tiff and for himself, added one zero to the E$ 2,000 appearing in each promissory
note, thereby making it E$ 20,000. The Defendant argued that the two promissory
notes are, therefore, of no effect.

After admitting the evidence submitted by both parties and after considering
the legal arguments tendered by the parties, the High Court held that Defendant
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shall pay Plaintiff the amount claimed together with interest and Court fees in the
sum of E$ 1,500 and E § 500 costs.

The Defendant, aggrieved by the judgment, lodged this appeal. The Respondent
was summoned to appear and both parties submitted in detail their argument w1th
regards to both facts and the law. >

We shall primarily consider the Appellant’s contentions. The Appellant did not
deny that he had endorsed the promissory notes but has raised the following

contentions in support of his position that he is not liable -theron. He argues
that:

1. Since the document produced by the Respondent allegedly written by
Rattelal Shanmel contains the conditional clause, “in the event that he (Rattelal
Shanemel) dies from an airplane accident,” Respondent may not maintain an action
unless said condition is fulfilled.

2. The promissory notes do not bear the date of issue.

3. There were no business relations between the Appellant and the Respon-
dent; the Appellant has purchased no merchandise from the Respondent; and that
the Respondent may not therefore benefit himself by the promissory notes.

4, Even if it had been established that the Appellant had issued the pro-
missory notes in Rattelal Shanmel’s name, Shanmel, with a view to obtaining unjust
enrichment for the Respondent and for himself, had fraudulently added one zero on
the E § 2,000 indicated in the notes, thereby making it E $ 20,000 and that the notes

are therefore, null and void by virtue of Articles 1696 and 1704 (1) of the Civil
Code,

The Respondent acquired the promissory notes from Rattelal Shanmel who,
before he left Ethiopia, dispatched these notes together with a letter to the Res-
pondent. Shanmel wrote, “I am leaving for Djibouti alone, and should anything
happen to me, I leave these promissory notes in satisfaction of my debts”

Shanmel did not return to Ethiopia. The Appellant argued that the letter
Shanmel wrote reads, *‘should I meet with an accident resulting in my death” and
therefore the Respondent may not make use of the promissory notes unless it is
established that Shanmel died as a result of an accident. But the Court overruled
this contention. Since Rattelal Shanmel did not deny that he was indebted towards
the Respondent and since he departed from Ethiopia after transferring to him
(the Respondent) the promissory notes in satisfaction of his debt, the debt is con-
sidered to have been paid, for the promissory notes are deemed to be equivalent
to cash. Therefore when the Respondent requires the Appellant, the drawer of the
notes, to pay, the Appellant may argue that the promissory notes are not valid, but he
may not refuse payment on the ground that Shanemel had not met with an accident.
We do not, as a matter of law or equity, think that it is fair to order the Respondent
to wait until after Shanmel’s death in order to recover the debts owed to him.

With respect to the argument that no date was indicated on the promissory
notes, we ordered the production of the originals and we have ascertained that
the original documents contain dates. Furthermore, the Appellant may not avail
himself of this argument unless he can establish in accordance with Articles 825 (2)
and 744 of the Commercial Code that the Respondent acquired the instrument
fraudulently or in bad faith.
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We shall examine the Commercial Code with regard to the argument that as
there were no business relations between the Appellant and the Respondent and as
the Respondent had not received delivery of commercial goods, he is not liable on
the promissory notes. Article 823 of the Commercial Code sets out the condition
required in the making of a promissory note. Where a promissory note contains
a promise to pay a sum certain in money at sight or on a fixed date to a
specified person or to the bearer and where it bears the drawer’s signature, such
promissory notes shall be valid and binding. The drawer may not set up any
defence other than disclaiming the signature appearing thereon.

The Appellant has admitted that the signature appearing on the promissory note
is his. He submits that he shall not effect payment on the ground that no busjness
relations existed between him and the Respondent and that Rattelal Shanmel had
agreed to deliver to him commercial goods in consideration of these promissory
notes. However, according to Article 823 of the Commercial Code a promissory
note cannot contain a condition and as these promissory notes contain no such
condition, the Appellant may not set up the defence that he had no business rela-
tions with the Respondent and that he had not received delivery of anything from
the Respondent.

A promissory note is equivalent to cash and it may therefore be transferred
from one person to another; that is why the law requires a promissory note not
to be subject to any condition. A condition of which he was not aware may not
be set up against the holder of the instrument which is equivalent to cash. If at
the time of issue, the drawer has entered into a written agreement with the holder
then he may set up the agreement against said person; but he may not do so
against a third party who has acquired the notes in good faith.

The defence of the Respondent would have been tenable if Shanmel had in
writing undertaken an obligation to deliver commercial goods to the Appellant.
However the Appellant merely applied to produce witnesses to prove such agree-
ment and did not succeed in establishing the existence of a written agreement.
Even if Shanmel! had entered into an obligation to deliver commercial goods to the
Appellant in consideration of the promissory notes, such obligation may not be set
up against the Respondent, because although the fact that the Respondent’s name
appears on the promissory notes makes him the first bearer, he acquired the notes
from Shanmel in good faith. Therefore, the agreement existing between Shanmel
and the Appellant may not be set up against the Respondent.

With respect to the argument that the sum appearing on the notes has been
fraudulently altered, the sum E$ 20,000 is expressed both in words and figures. Since
there is no discrepancy between the two, we could not find fraud.

As we have already observed the Appellant had issued these promissory notes
in favour of Rattelal Shanmel and Shanmel had in turn transferred the notes to
the Respondent in satisfaction of his debt. The Appellant has not shown that the
Respondent acquired these notes in bad faith. Therefore, we hereby afirm the
judgment of the High Court and dismiss the appeal.

May 15, 1967
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TREATY-MAKING POWER AND SUPREMACY OF TREATY IN ETHIOPIA ;

b

By

Aberra Jembere*

“ .International treaties. to which Ethiopia shall i
be party, shail be the supreme law of the Empire. ”
Art. 122 Revised Constitution of Ethiopia.

Introduction

The word “treaty” is derived from <“traiter” French for “to negotiate,” and

denotes those international agreements which are intended to have an “obligatory
character,”’!

i

The generic term “treaty” is used in this study in its general sense, SO0 as to |,
cover “treaty”, “protocol” “international agreement”, “convention” and “obligation”
(in the latter case in its narrow sense).” The difference in form of such instruments ’
does not extend to their juridical effect, and the rules of international law are
equally applicable to all contractual engagements between States or a State and Inter-
national Organizations. Both the so-called law-making treaties and other treaties are
treated in this study under this general term, as there is not much difference between
them as pointed out by Oppenheim, who stated that:

“In principle, all treaties are law-making in as much as they lay down rules of
conduct which the parties are bound to observe as law.”3

In this study we are concerned with the following questions:
1. Is treaty-making the prerogative of the Emperor alone?
2. Could this power be delegated?

3. Can a treaty amsnd or modify the provisions of the Constitution or
any other legislation in existence?

4. Are treaties concluded prior to, and after the promulgation of the
Revised Constitution supreme law equally?

* B.A, LL.B. This study was originally submitted as one of the LL.B. Papers, entitled “Treaties
as the Supreme Law of the Empire,” to Faculty of Law, H.S.ILU., 1967. Now it has been

expanded to include the treaty-making power in Ethiopia, and re-arranged for publication in
the Journal of Ethiopian Law.

1. Ernest Satow, 4 Guide to Diplomatic Practice (4th ed., 1962), § 553, p. 325.
2. See p. 420, infra.
3

L. Oppenheim, International Law, ( Treaties) (8th ed., 1955), Vol. 1, § 492, p. 879.
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5, s municipal action required to implement treaties?
6. How can conflicts of treatics with municipal law* be reconciled?

In order to answer these questions this article attempts to analyse two relevant
provisions of the Revised Constitution, namely, (a) Art. 30, which is the source of
treaty-making power; and (b) Art. 122, which is the supremacy clause, incorporating
treaties into the municipal legal framework, and stipulating the enforcement of
treaties as the supreme law of the Empire.

The analysis however, must necessarily be of a preliminary nature, not only
because of the scantiness of material on the subject, but also because of the brévity
of the legal experience under the Revised Constitution of Ethiopia.

The fact that the subject is complex, coupled with the lack of material such as
decided cases on treaties in Fthiopia, and the non-availability of any preparatory
work on the draft of the Constitution, or any official commentary on the Revised
Constitution, makes the task of the writer a difficult one.

PART L
TREATY - MAKING POWER ‘

The technical term “treaty-making” usually includes the whole process of nego-
tiating, initialing, signing, ratifying, exchanging of instrument of ratification, publishing
the legislation of parliamentary approval, and authenticating the legality of the
treaty so concluded by one nation with another nation or international organization.

This study, however, attempts to show only where the treaty-making power
lies in Ethiopia according to the existing laws and the effect of the treaty. It does
not.go into the details of treaty-making process, which have been amply covered
in the paper of Captain Shimelis Metaferia.’

It should be noted however, that there is a basic difference in treaty-making
process in Ethiopia, since the promulgation of the Revised Constitution and in the
period prior to it.

A. Prerogative of the Emperor to make-treaty.

Prior to November 4, 1955 (the date of promulgation of the Revised Consti-
tution) the treaty-making power was vested in the Emperor alone without any
limitation. This is shown by Art. 14 of the 1931 Constitution which states: “The
Emperor has legally the right to negotiate and sign all kinds of treaties.”

For practical purposes, however, the Emperor by Order No. 1 of 1943 delegated
the Foreign Minister to negotiate treaties and agreements on His behalf.® This
delegation was enforced, even after the promulgation of the Revised Constitution. It
was amended however, by Order No. 46 of 1966, as will be demonstrated later.

4. The term “municipal law” means national or domestic law of any country.

5. Shimelis Metaferia, Treaty-Making Power in Ethiopia (LL.B. Paper, unpublished, Faculty of
Law, H.S.L.U., 1967).

6. Ministers (Definition of Powers) 1943, Art. 43 (f and g), Order No. 1. Neg. Gaz., year 2, no. 5.
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Since the promulgation of the Revised Constitution the whole power of foreign
relations, of which treaty-making is one, is also conferred on the Emperor by
Art. 30 of the 1955 Constitution.” However, the requirement of parliamentary approval
of certain kinds of treaties is embodied in the same Article, as pointed out below.

B. Analysis of Art, 30. o
(a) Discrepancy between the Amharic and English Version,

Art. 30 of the Revised Constitution outlines the prerogative of the Emperor in
the field of foreign relations and treaty-making, and the limitations therein. The
analysis of the Article under consideration reveals the following facts: 1

First of all, unlike the English version, the Amharic version of Art. 38 of the
Revised Constitution is divided into two parts. The first one deals with foreign
relations in general, and the second with treaty-making in particular. It should be
noted however, that the words contained in the very first sentence, i.e. supreme
direction of the foreign relations of the Empire implies the treaty-making power as
well. (Emphasis added).

Secondly, the Amharic text of the same Article employs the words “He, alone”
only in the second part. Hence, one may rightly conclude that the Emperor can
delegate his power of treaty-making concerning setlement of disputes and medsures
of co-operation, (which includes all kinds of treaties), but not those concerning ,
ratification of treaties. Thus as stipulated in the third sentence of the Article under?
review, the determination of the kind of treaties that do or do not require ratifica+
tion, is the sole power of the Emperor. However, the Emperor’s prerogative to
decide which treaties need parliamentary approval is and should be governed by the
general criteria laid down in the “however clause” of Art. 30.

While concuring generally with the analysis made and the conclusions presented
by Captain Shimelis® concerning the treaties and agreements enumerated in the
“however clause” of Art. 30, the writer would like to point out a discrepancy
between the Amharic and English version, as to the treaties laying a burden on
Ethiopian subjects personally. In the first place, the equivalent for the English word
“personally” does not exist in the Ambharic version at all. Secondly, for the English
term “burden” an Ambharic word “gudat” is employed. This single word has two
connotations in the Amharic language: (a) physical injury and (b) damage or loss

7. Art. 30 of the Revised Constitution reads: The Emperor exercises the supreme direction of
the foreign relations of the Empire. The Emperor accredits and receives Ambassadors, Ministers
and Missions; He, alone, has the right to settle disputes with foreign Powers by adjudication
and other peaceful means, and provides for and agrees to measures of co-operation with
foreign Powers for the realization of the ends of security and common defence. He, alone,
has the right to ratify, on behalf of Ethiopia, treaties and other international agreements, and
to determine which treaties and interntational agrecments shall be subject to ratification before
becoming binding upon the Empire. However, all treaties of peace and all treaties and inter-
national agreements involving a modification of the territory of the Empire, or of sovereignty or
Jurisdiction over any part of such territory, or laying a burden on Ethiopian subjects personally,
or modifying legislation in existence or requiring expenditures of state funds, or involving loans
or monopolies, shall, before becoming binding upon the Empire and the inhabitants thereof,
be laid before Parliament, and if both Houses of Parliament shall approve the same in ace
cordance with the provisions of Articles 88-90 inclusive of the present Constitution, shall then
be submitted to the Emperor for ratification.

8. See note 5, suprag, pp. 132-134; 152-154; 158-160; 171-172; 175-178; 191-193: 196-198,
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of property. Thus, the literal tramslation of the Ambharic version for the English
phrase which reads: “treaties laying a burden on FEthiopian subjects,” would be
“{reaties bringing about damage or injury on Ethiopian subjects.” Hence, according
to the Amharic, which is the official version, any treaty which might bring about
any damage or loss to a property belonging to an Ethiopian or a physical injury
to an Ethiopian subject must be laid before Parliament for approval before ratification
by the Emperor. Thus, a treaty which might be interpreted to give: (a) a privilege
to a foreign Government to take a piece of land, belonging to an Ethiopian, by
expropriation proceeding for the use of its Embassy rather than by a direct negotia-
tion with the owner as to the price; and (b) an immunity to its diplomat residing
in Ethiopia from paying an adequate compensation, if any of them inflict a physical
injury on an Ethiopian might be cited as an example of the kind of treaty envisag-
ed in the Amharic version of Art. 30. On the other hand, if the English version is
considered to be more logical, a treaty calling for military assistance to 2 foreign
power or payment of a special tax for the benefit of a foreign power may involve 2
burden on Ethiopian subjects as illustrated by Captain Shimelis.

(b) Delegation of Treaty-Making Power.

Since the promulgation of Order No. 46 of 1966, the Ministers of Foreign
Affairs, Finance, and Planning and Development are empowered to megotiate and
conclude international treaties, agreements, and arrangements; whereas the Ministers
of National Defence and Foreign Affairs are required to ensure that obligations
under treaties and agreements are carried out; and enforce all treaties, conventions -
and international obligations of the nation.®

In other words, the Minister of Foreign Affairs has been delegated, by Art. 28
(c) of Order No. 46 of 1966, to conclude certain types of agreements, except in
so far as specific power has been delegated to another Ministry or Public Authority.
The kind of agreements that other Ministries or Public Authorities are empowered
to - negotiate and conclude are agreements dealing with loans and credits by the
Minister of Finance:; economic and technical assistances formerly by the Minister
of Planning and Development, presently by the concerned Minister together with
the Head of the Planning Commission Office which is part of the Prime Minister’s
Office, (as provided in Order No. 63 of 1970).1°

The other Ministers or Heads of Public Authorities, as executing agents, may
conclude protocols or other agreements, which come under (or based on) an umbrella
agreement signed by one of the above named Ministers or by an Ethiopian ambas-
sador or minister abroad after having been given “full power” by the Emperor to
sign such treaties or agreements. An example of such agreement would be a cultural
relation agreement or an agreement dealing with an execution of a project, e.g. build-

ing a school by a joint fund, contributed by the two contracting parties.

(¢) Findings as to the Provisions of Art. 30.

By virtue of Art. 30 of the Revised Constitution, treaty-making power is the
prerogative of the Emperor, subject of course, to parliamentary approval for certain

e

9. Ministers (Definition of Powers) (Amendment No. 2), 1966, Arts. 25 (g and h); 28 (c and
d): 29 (h) and 33 (h) Order No. 46 Neg. Gaz., year 25, no. 23,

10. Planning Commission Order, 1970, Art. 5(3) Order No. 63 Neg. Gaz., year 29, no. 19.
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kinds of treaties and agreements, enumerated in the “however clanse” of the same
Atticle. But, by Order 46 of 1966, the Emperor has delegated the power of
negotiating and concluding treaties and agreements to the Ministers of Foreign Affairs,
Finance and Planning and Development (presently the Head of Planning Commission
Office). The other Ministers or Heads of Public Authorities are entitled only to
conclude cultural agreements and protocols dealing with the execution or carrying”of
certain programmes (projects), provided for in an umbrella agreement, signed by a
duly authorized official of the Government.

However, notwithstanding the proviso of Art. 30, the power to ratify on behalf of
Ethiopia, and to determine which treaties and international agreements shall be
subject to ratification before becoming binding upon Ethiopia is the sole prerogative
of the Emperor. Because both the Amharic and English version of Art. *30, states
that the Emperor alone has this right. This is not a power which can be delegated
to any official.

(d) Reconcilation of Art. 1 and Art. 30.

As r1ightly pointed out by Captain Shimelis in his paper,! Art. 1 of the
Revised Constitution on the face of it seems to forbid the making of a ftreaty
which tries to alienate sovereignty rights and territories of the Empire of Ethiopia.
On the other hand, Art. 30 opens the possibility of concluding treaty which involves
a modification of the territory of the Empire or sovereignty rights over any part of
such territory, provided parliamentary approval is obtained before ratification. These
basic conflict of the two constitutional provisions must be reconciled somehow.

Since, no country by jts own Constitution incapacitates itself from making
treaties with other countries which are for its own good, the writer attempts to
reconcile the two provisions by the well-established rule of interpretation of law
that a specific provision prevails over a general ome. Hence, Art. 1 being too
general, and placed in the general part, should be interpreted in the light of Art. 30,
which is a specific provision for treaty-making power in Ethiopia.

C. Requirement of Parliamentary Approval.

As stipulated in Article 30 of the Revised Constitution all treaties dealing with the
following matters require the approval of Parliament, before becoming binding upon
the Empire and inhabitants, i.e. before municipal execution and application:-

1. Treaties of peace;

2. Treaties "and international agreements involving a modification of the
territory of the Empire;

3. Treaties and international agreements involving a2 modification of sovereignty
or jurisdiction over any part of such territory;

4. Treaties and international agreements laying a burden on Ethiopian
subjects personally (or according to the Amharic version bringing about
physical injury or damage to property);

5. Treaties and international agreements modifying legisiation in existence;

11. See note 5 supra, pp. 120-122.
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6. Treaties requiring expenditures of State funds;
7. ‘Treaties and international agreements involving loans; and
8. Treaties and international agreements involving monopolies.

Treaties and international agreements of this nature should go through the
law-making process as laid down in Articles 83-30 inclusive of the Revised Consti-
tution, and be ratified by the Emperor’? after the approval of the Parliament
—Chamber of Deputies and the Senate— by a majority vote of both Chambers.

This requirement was not applicable to treaties and international agreements
concluded prior to the promulgation of the Revised Constitution of Ethiopia. Art. 14
of the 1931 Constitution did not require the approval of Parhiament, and cofse-
quently, any treaty or international agreement was binding upon Ethiopia. without
such approval. Thus, treaties and international agreements concluded before November
4, 1955 are still binding upon Ethiopia, even though their provisions may be subject
to ratification with the approval of Parliament had they been concluded after the
promulgation of the Revised Constitution.

The High Court of Ethiopia, on a constitutional issue raised as to the appli-
cability of Art. 122 of the Revised Constitution has given a ruling to the effect
that Art. 122 does not affect any legislation, order etc., that was in force at the
time the Constitution was promulgated.! Thus, what Art. 122 of the Revised
Constitution impliedly provides, i.e., that any international treaties conventions and
obligations to which Ethiopia shall be party in the future, if inconsistent with the
provisions of the Constitution, are null and void, does not affect any treaty or
agreement that was in force at the time the Revised Constitution was promulgated.

The approval of a treaty by Parliament follows a similar step-by-step procedure
described in “The Law Making Process in Ethiopia.”* The only exception being,
in case of treaties, that the text which is submitted to Parliament by the Executive
branch of the Government has to be accepted as submitted or rejected into with-
out any amendment, unlike proposals of laws which are subject to amendment.
When approving a treaty or agreement the Parliament approves a draft Proclamation
submitted along with it, which states that the treaty or agreement signed on a given
date between the contracting parties is duly approved. The publication of the said
Proclamation in the Negarit Gazeta without the text of the treaty or agreement 18
the practice except in the case of the O.A.U. Charter, when the full text of the treaty
was published. ' .

As Wright states : “Though requirements for legislative participation may some-
times delay execution of treaties requiring positive action, undoubtedly popular parti-
«<ipation in the conduct of foreign affairs frequently renders a State more likely to
fulfill ordinary obligations of customary international law and treaty.”!

12. Ratification of a treaty is an act by which the provisions of a treaty are formally confirmed
and approved by the Emperor after the approval of the Parliament, with expression of will-
ingness to be bound by the provisions of the instruments of ratification upon deposit or
exchange of the instrument, unless otherwise stated in the treaty itself,

13. H.E. Lij Araya Abebe v. The Imperial Board of ‘Telecommunication of Ethiopia (High Court,
1956 (E.C.), J. Eth. L., Vol. 2, (1965) p. 305.

14. XKenneth Robert Redden, The Law-Making Process in Ethiopia (1966) pp. 29-30.

15. Quincy Wright, “International Law in Its Relation to Constitutional Law,” American J. Int’l, L.
Vol. 17 (1923), No, 2, p. 236.
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The promulgation of the Proclamation approving a treaty or agreement, which
falls under the “however clause” of Art. 30 of the Revised Constitution, makes it
executory and applicable in Ethiopia.

On this point Preuse writes: “As in the case of a law, a treaty was obligatory,
by virtue of its regular conclusion, executory, by virtue of its promulgation, gnd
applicable, by virtue of its publication.”!6 ?

Therefore, the role of parliamentary approval is very significant, as it gives such
effect to treaties. It should be noted however, that ratification of an ILO conven-
tion differs from the ordinary ratification of a treaty which has been negotiated
and signed by plenipotentiaries.”” Because, they are not self-executing or,intended

to be so.
»

Non-unanimity exists among the authorities whether the effect of ratification is
retroactive, so as to make a treaty binding from the date when it was duly signed
by the representatives.

Mr. Jonmes writes, that the international law doctrine which states that the
ratification of treaties gives the retroactive effect has been accepted by well-known
writers on international law. The doctrine he discusses in his paper reads:

“A treaty is binding on the contracting parties, unless otherwise provided, from
the date of its signature, the exchange of ratifications having, in such case, a retro-
active effect, confirming the treaty from that date.”’!8

On the other hand Oppenheim states:

“The fact that ratification imports the binding force to a treaty seems to
indicate that ratification has normally no retroactive effect.”1?

4

The present writer submits that due to practical necessity the latter view should
be maintained in Ethiopia. In other words, a treaty to which Ethiopia is a party,
unless the treaty otherwise provides, should become binding from the date of its
ratification rather than the date of signature.

D. Validity of a Treaty.

In order to have full obligatory force and give rise to international obligation
a treaty must possess intrinsic or inherent validity, in addition to its formal and
temporal validity, as asserted by the international jurists.?® The term ‘formal validity’
and ‘temporal validity’ denote the regularity of conclusion and continuing existence
and non-termination of a treaty respectively.!

Thus, in order that a treaty be legally binding, as Schuman puts it, certain
conditions are essential: (1) The parties must be legally competent; i.e. they must

16. Lawrence Preuse, “Relation of International Law to Internal Law in the French Constitutional
System,” American J. Int'l, L. Vol, 44 (1950), p. 650.

17. J. L. Brierly, The Law of Nations (1963) p. 154.

18. Mervny Jones, “The Retroactive Effect of the Ratification of Treaties” American J. Int’l, L.
Yol. 29 (1935_2) p. 51.

19. Oppenheim, cited above at note 3, § 518, p. 917.
20, United Nations, Yearbook of the International Law Commission (1958) Vol. ©, p. 23.
21, 1Ibid,
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be free under the terms of their Constitution and earlier treaties to contract the
engagement. (2) The plenipotentiaries must have been fully accredited and must have
acted within the scope of their authority. (3) There must be freedom of consent,
with no sign of fraud, or coercion applied against the person negotiating. (4) Treaties

must conform to international law, and must not infringe the right of a thirc:ls

State.22

Apparently, there are two main schools of thought concerning the international
validity of treaties, and competence of the treaty-making power. The theories advoca-
ted by the two schools of thought are given below, as cited by Professor Briggs
from the original source:

According to the Harvard Research, a summary of the opinions of a_distin-
guished group of international lawyers®™ shows that there is a large
body of doctrine to the effect that the international validity of treaties is a matter
which is determined by international law, that while a State may by constitutional
provisions limit and regulate the exercise of the treaty-making power, such provisions
have no international significance, and that treaties made by the organs designated
by the Constitution to exercise the treaty-making power are binding as international
engagements even though the treaty-making organ or organs exceed their constitu-
tional competence.

An equally distinguished group of writers, maintain that the inter-
national validity of treaties and the competence of the treaty-making authorities are

determined in part at least, by the constitutional law of the States which enter

into them and that international law recognizes that this must be taken into account;

_that it is both the right and duty of a State when negotiating with another
State to verify by incquiring the facts relative to the competence of the treaty-
making organs of the latter State.. and therefore a treaty which is unconstitional
or wultra vires for want of competence on the part of the treaty-making authorities
or.in excess of competence, is null and void and consequently not binding on the
State whose Constitution has been violated.?

According to the same source, the Harvard Research, after examining the
doctrine, the practice and jurisprudence of different States concludes: “It seems clear
from this summary of the doctrine, the practice, and the jurisprudence, the prepon-
derance of authority is in favour of the view: (1) that the competence of the
treaty-making organs of a State is determined by the law of that State; and (2)
that treaties made on its behalf by organs which are not competent under that law
to conclude them are not binding internationally upon such State.”2$

The writer of this study, however, disagrees with the conclusion reached by the
Harvard Research, and following the thinking of the first school of though, submits
that a treaty made on behalf of a State by organs which are not competent under

the law ie. who exceeded their constitutional competence to conclude it, is not
enforceable nationally in the State whose Constitution has been violated, although it

92. Frederik L. Schuman, International Politics, (6th ed., 1958), p. 126.
23. The names of the authorities omitted.

24. The names of the writers omitted.

25. Herbert W. Briggs, The Law of Nations (2nd ed. 1952), p. 846.
26. Id. 847,
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may in some cases be binding internationally for reasons of the stability and security
of the process of making international treaties and agreements.

To this effect, the comment to section 126 of the Restatement of Foreign Law
reads in part: ‘

“The practicalities of international relations, therefore, militate against acceptance
of the view that would declare an international agreement not binding upon a
State if made in excess of the Constitutional or domestic authority of the official
acting on its behalf.”?7

Consequently, a treaty concluded on behalf of Ethiopia by organs designated
by the Constitution to exercise the treaty-making power shall not be executed by
courts nationally, if found to be in excess of the powers vested on them. But it
may be binding upon Ethiopia internationally unless the other party to the treaty
is in fact aware that the agent of Ethiopia is exceding his authority. That is to
say, such treaty can not be enforced by the municipal courts of Ethiopia: but
international bodies may hold that such treaty is binding upon Ethiopia in accord-
ance with the rules and practices of international law, if a dispute arises.

As quoted by Professor Bishop, the celebrated authority on International law,
from Hackworth’s Digest of International Law: “The treaty still subsists as an inter-
national obligation although it may not be enforceable by the courts or administ-
rative authorities.”?8

Thus, legislation enacted either by the Parliament or the Executive branch does
not relieve internationally the Government of Ethiopia of the obligations established
by a treaty, while such treaty is not enforceable nationally for the following reasons.

A treaty cannot be valid in a country if it infringes its Constitution, because
the power to make a treaty is derived from the Constitution. Hence, a treaty can-
not legally provide the opposite of what the Constitution provides.

E. Need of Municipal Action to Implement Certain Treaties.

It might be advisable to point out at the outset the distinction between a
self-executing treaty, and a non-self-executing treaty. As rightly stated by Byrd: a
self-executing treaty provides, or in case of silence is later legally held to provide,
that its provisions shall or may be implemented without the need of any additional
authoritative instrument or legislation; whereas the provisions of a non-self-executing
treaty may not be implemented until further authority has been provided by Ilegis-
lative or other action.®

The kind of treaties enumerated in the “however clause” of Art. 30 of the
Revised Constitution should be backed by legislative action, i.e. Proclamation of
approval, so that their execution may be enforced by Ethiopian Courts, if so re-
quired.

As to the treaties ratified by the Emperor without the approval of the Parlia-
ment, pursuant to the third sentence of Art. 30 of the Revised Constitution, it

27. The American Law Institute, Restatement of the Law, The Foreign Relations Law, (1962),
126, p. 462,

28. Wiiliam W. Bishop Jr., Inrernational Law, Cases and Marerials, (2nd ed. 1962), p- 145,
29. Eibert M. Byrd, Jr., Trearies and Executive Agreements in the United States ( 1960y p. 202,
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would be expedient to issue “Executive Notice” so that the Courts may take a
judicial notice of the treaty if any dispute arises.

One might cite Articles 55 and 56 of the Charter of the United Nations to
which Ethiopia is one of the first signatory States, as an example of non-executing
provisions. Those provisions of the Charter do not create rights and duties for
individuals,3® until implemented by Jegislation.3! On the other hand, some constitu-
tional provisions require that certain acts should not be taken unless provided by
international agreement. For instance, Art. 50 of the Revised Constitution stipulates
that: “No other person shall be extradited except as provided by international
agreement.”

The sclf-executing treaties, however, do not require any legislation to make them
operative and effective.

PART 1L
SUPREMACY AND EFFECT OF TREATIES.

Provided it possesses esential validity, a treaty to which Ethiopia is a party
and which has been concluded in conformity with the Revised Constitution must
be enforced in Ethiopia as supreme law by virtue of Art. 122.

Treaties concluded prior to the promulgation of the Revised Constitution are
enforced because Order No. 6 of 1952 makes all international treaties, conventions
and obligations then in force, part of the supreme law of the Empire.’ The scope
of this Order was extended later by the Public Rights Proclamation No. 139 of
1953, which stipulates: in addition to existing treaties, international conventions and
obligations in force in 1952; all treaties, international conventions and obligations
and executive agreements®® henceforth concluded andjor ratified shall be the supreme
law of the Empire, and shall be self-executory.>* However, the supremacy of treaties
concluded and/or ratified prior to the promulgation of the Revised Constitution is
not of the same standing with the supremacy of treaties concluded since then, as
shall be explained later.

A. Analysis of Art. 122.

The English text of Art. 122 of the Revised Constitution reads:

«The present Revised Constitution, together with those international treaties,
conventions and obligations to which Ethiopia shall be a party, shall be the supreme

30. Brierly, cited above at note 17, p. 1i7.

31. Treaty implementing legislation is legislation enacted to enforce or otherwise effectuate a non-
self-executing treaty.

32. Federal Incorporation and Inclusion of the Territory of Eritrea within the Empire of Ethiopia
Order, 1952, Art. 8, Order No. 6, Neg. Gaz., year 12, no. L

33. It should be noted that, unlike the English version of Art. 1 of the Proclamation No. 139
of 1953, the enumeration in Art. 122 of the Revised Constitution, of the types of treaties
and international agreements that are given the status of supreme law of the Empire does
not include “executive agreements”.

34. Public Rights Proclamation, 1953, Art. 1. Proclamation No. 139, Neg. Gaz. year 13, no. 3,
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law of the Empire, and all future legislation, decrees, orders, judgments, decisions,
and acts inconsistent therewith, shall be null and void.” (Emphasis added).

Note, first, that the Ambharic version of the same Article differs from the

English version. The literal translation of the Amharic version is~ .

“This Revised Constitution, together with those international treaties, world
conventions and obligations to which Ethiopia shall be party (with connotation of
futurity) shall be the supreme law of the Imperial Government. All legislations,
decrees, judgments, decisions to be made in the future, if inconsistent with this
Constitution, shall be null and void.”

Besides the difference in construction of the sentence, (i.e. one complex sentence
in the English version in contrast to two short sentences in the Ambharic version);
the main differences are: (1) that “Imperial Government” and “world conventions”
are used in the Ambharic version instead of “the Empire” and ‘“international con-
ventions™ respectively; (2) that the legal term “orders” and “acts” do not exist in
the Ambharic version at all and (3) the technical term “therewith” is used in the
English version to mean the Constitution and treaties, while in the Ambharic the
language used is “inconsistent with this Constitution.” The latter variances in the
two texts makes a considerable difference as will be demonstrated later.

'

B. Definition of The Technical Terms Used in Art, 122,

(1) The word “international”, in the first place, qualifies the terms treaty,
convention and obligation that had been concluded by Ethiopia with other State,
or States or International Orgnization:; and secondly, it denotes that such treaties
operate within the sphere of international law.

,?

(i) A ““treaty” is a written agreement (compact) between two or more States
or International Organizations, signed by their duly authorized representatives,
creating a relation and obligation between themselves, and ratified by the supreme
organ(s) in accordance with the constitutional requirements of the contracting
parties.

It should be noted here, that a concession contract is not an international
treaty by definition,* because it is a contract between a State and an individual
investor or a firm, and not an agreement concluded between a State and another
State or International Organization. Consequently, except in a very few special cases,
a concession contract is governed by the public law of the contracting State rather
than by international law in general, and the law of treaties in particular.

(iif) The term “convention” is usually used to describe a multipartite instru-
ment, or a bilateral arrangement of a technical nature, or a contract which determines
the relation between States in some special field. To this effect Myers writes:

“Convention has become the standard name of instruments produced by multi-
lateral bodies, which in particular instance study specific phases of a general sub-
ject.”8 Thus, this term covers(l) multilateral law-making treaties; (2) treaties con-

35. N. March Hunnings, International Lawin a Nutshell (1959) p. 46.
36. Denys P. Myers, “The Names and Scope of Treaties,” American J. Int'l L. Vol. [51 (1957

p. 587.
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cluded under the auspices of the League of Nations or the United Nations; and (3)
the Labour and Red Cross Conventions, negotiated by the International Labour
Organization (ILO) and the International Red Cross Organizations respectively.

(iv) The term “obligation” may have two interpretations. In the broader sense,
it denotes the international obligations that Ethiopia is required to respect under
international law,3” like sending troops to Korea and Congo, pursuant to the Re-
solution of the Security Council of U.N., and abiding by the general rules of
international law.?® In the narrower sense, it denotes merely the contractual engage-
ments or treaty obligations of Ethiopia, i.c. paying its national debts in due time.*

It is not clear whether the term “obligation” is used in Art. 122 of the Revis-
ed Constitution in its wider or narrower sense. But the present writer, however,
reads it in a narrower sense. Incidentally, the term “obligation” is not mentioned in
Art. 30 of the Constitution, which requires ratification of all international treaties
and agreements.+0

This study does not attempt to treat “international obligation™ in its broader
interpretation, since that is a major topic by itself which requires further and
thorough study of the applicability in Ethiopia of customary international law rules
recognized in other civilized States. Thus, the term “obligation” is treated in this
study in its narrow sense only. *

(v) The term “‘supreme law” denotes that the Revised Constitution and treaties
concluded in accordance with Art. 122 are superior to all laws in the hierarchy of
laws in Ethiopia, under which if found to be inconsistent, all other laws shall be
declared null and void by Ethiopian courts.?!

Taken together, those technical terms clearly stipulate that international treaties,
agreements, conventions or obligations to which Ethiopia is a party, and made
pursuant to the Revised Constitution are (along with the Revised Constitution)
supérior to ordinary laws in the hierarchy of laws in Ethiopia.*?

C. Finding as to the Supremacy of Treaty.

Treaties are declared by the Revised Constitution to be the supreme law of the
Empire, when concluded in accordance with the provisions of the Revised Constitu-
tion of 1955.

Moreover, according to the English version of the supremacy clause of Ethiopia,
all future legislation (proclamations), decrees, orders, judgments, decisions and acts*
inconsistent with the Constitution and international treaties, are null and void,

37. Charles G. Fenwick, Infernational Law (4th ed. 1965), p. 110.
38. Maritime Proclamation, 1953, Art. 101. Proclamation, No. 137, Neg. Gaz., year 13, No, 1.
39. See note 9 supra, Art. 25 (h), Order No. 46, Neg. Gaz., year 25, No. 23,

40. The term “international agreement” is not used in Art. 122, as in Art. 30 and 50 of the
Revised Constitution.

41. R.C. Means, “The Constitutional Right to Judicial Review of Administrative Proceedings:
Threshold Question,” J. Eth. L., Vol. 3, (1966) p. 181.

42. G. Kreczunowicz, “Hierarchy of Laws in Ethiopia,” J. Eth. L., Vol. 1. (1964), p. HL

43. The word “act” is used in Art. 122 of the Constitution to denote Governmental action
imposing duty or obligation on individuals,
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specifically in the case of the former, and inferentially in the case of the. latter.
That is to say, any legislation enacted by the legislative or the executive- branch;
or any decision or act by the administrative body or the judiciary, made :contrary
to the supreme law, shall be declared null and void under the. public law, as
unconstitutional. If declared unconstitutional, it is unenforceable by the Ethiopian
courts. :

On the other hand, since the Amharic version of Art. 122 does not employ
the term “order” and “acts™ in the enumeration of future legislation and govern-
mental acts to be declared null and void, if found to be inconsistent with the
supreme law, any future “orders” or governmental “acts” may not be subject .to
such declaration according to the Ambharic version. Even though, strictly speaking,
the Ambharic version prevails over the English version in case of contradiction, ‘due
to the fact that Amharic is the official language of Ethiopia by virtue of Art. 125
of the Revised Constitution, the later conclusion could not be maintained as logical.
There is no rational basis for holding “orders” and “acts” valid when contradicting
the supreme law, whereas proclamations, decrees, judgments and decisions are to be
declared null and void, if found to be inconsistent with the supreme law of the
Empire.

Since the variance between the English and the Ambharic version of the Article
under review seems to be an over sight in translation from the English text into
the Amharic; and the logical reading of the Article requires that the omitted techni-
cal terms be read into the Amharic version as well, the writer suggests that the
Ambharic version should be considered to mean what the English version stipulates.

Moreover, as pointed out earlier there is a difference between the English and the
Ambaric version of Art. 122 of the Revised Constitution arising from the fact that
“inconsistent therewith” is used in the English version, while “inconsistent with
this Constitution™ in the Ambharic version.

The term <“therewith” in the English version seems to mean the Constitution
and treaties. On the other hand, the Amharic excludes treaties, as the language used
is “inconsistent with this Constitution.”

This is a discrepancy created by a bad translation of the complex and in-
volved Article under consideration. The fact that both the Constitution and inter-
national treaties are made the supreme law of the Empire, as stipulated both in the
Ambharic and the English version of Art. 122 of the Revised Constitution justifies
a conclusion that the difference arises from bad translation of the legal terminology
“therewith” from English into Ambharic, rather than a legislative intent to make a
distinction between the- Constitution and international treaties, in respect to their
taking precedence over all legislation, and limiting subsequent national legislation.
Otherwise, there is no justification in placing treaties as part of the supreme law,
if future legislation, decress, orders, judgments, decisions and acts inconsistent there-
with shall not be declared null and void.

The technical term “therewith” should therefore include both kinds of supreme
law — the Revised Constitution and international treaties — in the sense it 18 used
in the English version of the Article under review. The logical reading of the
Article as well as the doctrine of the supremacy clause leads to such conclusion.

As far as a treaty is concerned, the words, ‘shall be null and void’in Art. 122
of the Constitution, means that the treaty will be of no force or effect insofar as
the municipal or domestic aspects of the treaty are concerned. The international
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obligation of the treaty are not affected by this language for the external force and
effect of such treaties are governed by international law due to the contentions
advanced earlier. In other words, a treaty would not lose its international validity
because in substance it violated the Constitution, and thereby lacked domestic vali-
dity. In the words of Xuhn, international, not municipal standards of law shoulds
determine a treaty’s scope and the limitation of its use.#

In short, the supremacy of a treaty means essentially two things: its provisions
takes precedence over all jegislation, except the Revised Constitution; and further,
treaty provisions not only invalidate previous national law, but also limit subsequent
national legislation. (See Pages 415-417). :

Incidentally, the Constitution of Ethiopia, unlike its counterpart the Constitution
of United States of America, does not consider as part of the supreme law, treaties
made prior to the promulgation of the Revised Constitution, i.e. November 4th, 1955.

This contention is based on the usage of the first «shall” employed in Art. 122
of the Revised Constitution.

The world “shall” is employed in Art. 122 of the Revised Constitution with
the connotation of futurity, and should be read to mean that only treaties conclud-
ed or adhered to by Ethiopia subsequent to November 4, 1955 are to be considered
as part of the supreme law of the Empire. The word “shall” is not used here in
the imperative sense as it is usually used in legal drafting. In other words, the
context does not include treaties concluded prior to November 4, 1955 for the’
following reasons:-

a) In order to avoid ambiguity, the Revised Constitution consistently used the
word “is” instead of *shall”, whenever it was desired to give effect in the
future to past happenings. For instance Articles 123, 124, 125 and 126 of
the Constitution used the word “is” in the imperative sense rather than the
usual word ¢shall”, which was used in other Articles of the Constitution.
Under such circumstance one may contend that those Articles embrace past
happenings. If Art. 122 was intended to give the same status to treaties
concluded prior to, and subsequent to November 4, 1955 the verb <is”
should have been used instead of ¢shall”, as in the case of subsequent
Articles cited above.

b) The Amharic version of the same Article uses the word ‘“shall” with the
connotation of futurity. Since Amharic is the official language of the Empire
by virtue of Art. 125 of the Revised Constitution, the reading of the
Amharic version should be given more weight. Consequently, the first
«shall be” in the English version of the Article under consideration has
been employed not in the imperative sense but with connotation of futurity.
The second “shall be” is used, however, in the imperative sense of the word.

¢) It is a well-established rule of law, that new legislation should not have 2
retroactive effect, unless specifically provided therein. Accordingly, Art. 122
of the Revised Constitution should not be read to imply that treaties con-
cluded prior to the promulgation of the Revised Constitution are t0 be
considered as part of the supreme law retroactively.

44. Arther K. Kuhn, “The Treaty-Making Fower and the Reserved Sovereignty of the State,”
Columbia Law Review, Vol. 7 (1907). p. 185.
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d) Last but not least, an inquiry as to the legislative intent made by the
writer of this study, does not support the view that Art. 122 of the Revised
Constitution was intended to give the status of supreme law, to treaties
concluded prior to the enactment of the present Constitution.

Therefore, Art. 122 of the Revised Constitution does not give equal status ta
treaties concluded prior to the promulgation of the present Constitution. In other
words, the pre-Revised Constitution treaties.  are not now the supreme law of the
land (Empire). '

Neverthless, the fact of not putting treaties concluded prior to the 'promulgation
of the Revised Constitution on an equal level with treaties negotiated after the
promulgation of the Revised Constitution does not mean that FEthiopia will not
respect her obligations under these treaties. On the contrary, provided they possess
essential validity, irrespective of the fact. that they are not placed on an equal
footing with the Constitution, Ethiopia has to respect them and they are operative
and binding until such time as she substitutes them with treaties negotiated on
better terms. The Tesemma Wolde Yohaness Vs. Van Bethvson and Jack Hensel’s
case,*> may be cited as an example, of the fact that Ethiopia respects her treaty
obligation, inspite of the fact that this is inconsistent with her law in force.

The holding of the Awraja Court in the cited case, substantiates the contentions
advanced elsewhere in this study, inter alia:

(1) that provided it possessed essential validity, irrespective of the fact that it
is not made part of the supreme law, a treaty concluded prior to the
promulgation of the Revised Constitution should be respected until formally
terminated or replaced by another treaty;

(ii) that a treaty prevails over a primary law, as the treaty in point superseded
the Administration of Justice Proclamation of 1942, which gave jurisdiction
to the Awraja Courts to hear such cases; and

(ii1) that Courts have to interpret and enforce treaties made prior to the pro-
mulgation of the Revised Constitution, due to Art. 8 of Order No. 6 of
1952 and Art. 1 of Proclamation No. 139 of 1953.

D. The Relationship Between Municipal Law And Treaties.

International law including treaty is usually received into the national law in
two ways:

a) by prescribing in the national law, the penalties for the offences agreed
upon by the civilized States as international crime, e.g. as provided in
Articles 281-295 inclusive, of the Penal Code of Ethiopia of 1957: and

b) by incorporating treaties into the national legal framework in general terms,
as provided in Art. 122 of the Revised Constitution.

Thus, Art. 122 of the Revised Constitution integrates or incorporates treaties
concluded since November 4, 1955 into the internal legal system of Ethiopia.

45. Tesemma Wolde Yohaness Vs. V.J. Van Bethvson and Jack Hensel (Addis' Ababa Awraja
Court, Civil Case No. 3309 of 1956 E.C)
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Treaties concluded prior to the promulgation of the Revised Constitution are
incorporated into the legal system by Order No. 6 of 1952 and Proclamation
No. 139 of 1953.

Otherwise, in case of any dispute arising out of such treaties, the Ethiopian
courts may not have a legal basis to enforce those treaties. To this effect, Kaplan
and Katzenbach write: !

«“National courts ...apply international law only because the latter has been
received into, or incorporated within, the national law.”%6

PART II ®
CONFLICTS OF TREATIES.

A. Conflicts Between Two Treaties.

One of the authorities in internnational law, Kelsen concluded his writing on
conflicts between treaties by saying: “If the conflicting treaties are concluded by the
same contracting parties, according to general international law the rule lex posterior
derogant priori applies. The latter treaty abrogates the earlier treaty. It is, however,
possible that a treaty establishes the contrary principle: lex prior derogant posteriori,
that is to say, that a latter treaty (concluded by the same parties) shall be nuil
and void if incompatible with the first treaty.”#

The writer of this study submits that, in case of conflicts between two treaties
concluded by Ethiopia with the same contracting party the treaty latter in point
of time shall abrogate the provious treaty.

_ But, in case of conflict between two treaties, each with a different other State,
the result will be different.

As to priority of conflicting treaty obligations Briggs writes:

«Although many writers assert that a latter treaty is nuil and void if in conflict
with a prior treaty between onme of the parties and a third State, the Harvard
Research in Art. 22 (c) merely stipulated that the carlier treaty takes priority”.4

The writer of the present study suggests that the second treaty, although in-
consistent with the first, should not be held to be invalid, but the earlier treaty
be given priority in execution, while making reparation for the damage caused by
the non-performance of the latter treaty. The rational for an garlier treaty receiving
priority over a latter treaty in terms of execution is to find a way out of such
dilemma, and to satisfy the old legal maxim: Pacta Sunt Servanda, 1.e. agreements
must be observed. To this end, Prof. Wehberg states: Without the recognition of
the principle of and adherence to treaties there can be no intercourse between
nations or any international law.4®

46. M. A. Kaplan and DeB. Katzenbach, The Political Foundation of International Law, (1961),
p. 268.

47. Hans Kelsen, The Law of the United Nations. (1964) p. 112,
48. Briges, cited above at note 25, p. 908.
49. Hans Wehberg, “Pacta Sunt Servanda,” American J. Int’l L. Vol. 53 (1959 supp.) p. 786.
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B. Conflicts between Treaties and Municipal ELaw.

The conflicts between treaties and municipal law can arise in Ethiopia in various
ways: (a) conflict of treaty with prior primary law (Proclamation or Decree); (b)
conflict of latter primary law with prior treaty; and (c) conflict between treaty and
constitutional provisions.

&

14

(i) Conflict of Treaty with Prior Primary Law.

When a primary law, i.e., Proclamation or Decree enacted pre-Revised Constitu-
tion, and a treaty concluded prior to November 4, 1955 are wholly inconsistent
with each other, and the iwo cannot be reconciled, the latter must, prevail by
virtue of Art. 8 of Order 6 of 1952, and Art. 1 of Proclamation No. 139 of
1953. Similarly, when a prior law, enacted since the promulgation of* the Revised
Constitution and a treaty concluded afterwards are wholly inconsistent with each
other, the treaty shall be considered to have amended the prior legislation, and as
the supreme law it should prevail by virtue of Art. 122. It is to avoid such conflicts
that Art. 30 of the Revised Constitution makes it imperative that all treaties and
international agreements modifying legislation in existence be ratified by the Emperor
after the approval of the Parliament, before becoming binding upon the Empire and
inhabitants thereof.

+

(ii) Conflicts of Treaty with latter Primary Law.

Unlike in the U.S.A.%° no primary -law, even if later in point of time, may
be enforced in Ethiopia contrary to treaty rights or obligations, and no treaty; may
be abrogated or modified by latter primary law.

As to contradiction between a treaty and latter primary law, authorities on
constitutional law state that: “even if a treaty may be modified by a latter law,
such law ought never to be construed to violate the law of nations (which of
course includes treaties) if any other possible conmstruction is possible.”s!

The final provisions of Proclamation No. 137 of 1953, lays down a general
rule which is in line with this opinion. The provision in point reads in part:

“.. This Article is not to be construed as being inconsistent with the continuance
of existing obligations under international treaty or convention to which We are a
party.”>?

In addition, treaties being part of the supreme law may not be superseded by
any subscquent legislation. That is to say, since treaties are part of the supreme
law of the Empire, all future legislation, decrees, orders, judgments, decisions and
acts inconsistent with duly ratified treaty shall be null and void, as laid down in
Art. 122 of the Revised Constitution.

(iii) Conflicts of Treaties with the Provisions of the Constitution.

Provided it is concluded in accordance with the Revised Constitution a treaty
is placed on ecqual level and made of like obligation with the Constitution of

50. 1In the case of the Cherokee Tobaco (Boundinot v. United States) the Supreme Court spoke
as follows: “A treaty may supersede a prior Act of Congress (Foster and Elen V. Nelson)
and an Act of Congress may supersede a prior treaty (Taylor V. Morten .. g

51. Roland J. Stanger, Cases and Materials on Public International Law, (1966-1967) unpublished,
Library, Faculty of Law Haile Selassie I University. p. 123.

32. See note 38 supra. -

— 425 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


JOURNAL OF ETHIOPIAN LAW -~ VOL. VII - No, .2

Ethiopia. Since both are declared to be supreme law, no superior efficacy is given
to one over the other in the language of Art. 122 of the Revised Constitution.
But if the two are incompatible, the Revised Constitution will prevail over the
treaty, even if the treaty was concluded after November 4, 1955, because, a treaty
to be binding upon Ethiopia municipally must be consistent with the Constitution
in the first place, and meet the requirements of Art. 30 of the Revised Constitution.
As Byrd puts it: “ ..a treaty is to be measured by the Constitution, and if in
violation of it, must fall.”5® Therefore, a treaty entered into in conformity with
the Constitution so far as procedure goes, but which, in substance, violates some
other provision of the Constitution shall be declared null and void by the Courts
of Ethiopia.

¥

Because, an action to be taken under the power to make international treaty
is checked by other provisions of the Constitution, and any violation of such
limitations makes the ftreaty null and void. Thus the power to make treaty,
grounded in the Constitution must be determined not only by the constitutional
language granting it but also by the restrictions placed upon it by other constitu-
tional limitations. The samet is pointed out in the Restatement of the Foreign
Relations Law.’* Tllustrations:-

If State A, in reciprocity of an offer, is willing to conclude a treaty with
Ethiopia, under which the nationals of that State who are residents of the Empire
are prohibited to bring suit, against the Government of Ethiopia or instrumentality
thereof, for the wrongful act resulting in substantial damage, would Ethiopia consti-
tutionally enter into such treaty? The answer is obviously no. Because, such treaty
curtails one of the rights guaranteed in Chapter III of the Revised Constitution of
Ethiopia, notably the right of redress under Art. 62 (b) of the Constitution.

The conclusion of a treaty which prohibits the nationals of the other contracting
State, who are residents of Ethiopia, from exercising their right of redress under
Art. 62 (b) of the Constitution is unjustifiable, as it does not fall under any of
the criteria laid down in Art. 65 of the Revised Constitution. Art. 65 of the
Constitution stipulates that: (1) respect for the rights and freedoms of others; (2)
the requirements of public order, and (3) the general welfare, alone justify any
Jimitation upon the rights guaranteed in the Bill of Rights of Ethiopia i.e. rights
enumerated in Chapter III of the Revised Constitution.

Such treaty is unjustifiable under Art. 65 of the Revised Constitution, due to
the fact that it does not meet any of the criteria laid down therein.

Hence, such a treaty could not be constitutionally concluded by Ethiopia even
with the approval of the Parliament. The power of Ethiopian Government to deal
with a matter by international treaty is, therefore, limited by the restrictions placed
upon it by other constitutional limitation.

In the case of the pre-Revised Constitution treaties, the fact that they were not
entered into procedurally as now required by Art. 30 of the Revised Constitution
does not affect their validity now. Since one can’t get out of treaty obligation just
by changing its own Constitution, they still remain binding internationally. Due to

PES

§3. Byrd, cited above at note 29, p. 84, ‘
54. The American Law Institute, cited above at note 27, p. 437.

— 426 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


TREATY - MAKING POWER AND SUPREMACY OF TREATY IN ETHIOPIA

the fact that they have been incorporated into municipal law of Ethiopia by
Order No. 6 of 1952 and Proclamation No. 139 of 1953, they are binding domesti-
cally too. Consequently, a treaty concluded either under Art. 14 of the 1931 Consti-
tution of Ethiopia, or according to the treaty making practice prior to 1931, even
if found to be incompatible with the provisions of the present Constitution shall be
enforced unless terminated or until such time that it is replaced by a treaty re-
negotiated with the other contracting party. Because Art. 122 of the Revised Consti-
tution does not affect any treaty that was in force at the time the Revised Consti-
tution was promulgated. The pre-Revised Constitution treaties, even if they deny
some substantive rights now guaranteed by the Revised Constitution shall not be
declared null and void under the same Article.

Such a result places the Government in a dilemma. Because, the Government
had to choose between two evils. Tt had to choose between (a) breaching the
provisions of the treaty while maintaining the substantive rights now guaranteed by
the Constitution; and (b) maintaining the treaties even if incompatible with the
provisions of the Revised Constitution while denying the people some of the substan-
tive rights guaranteed by the Revised Constitution. This is a difficult choice as the
consequence of both is so great.

However, this is not at all, a problem without any solution. The Government
may overcome such a problem by re-negotiating the terms of the treaty with the
other contracting party, or parties, so that its provisions shall conform with the
provisions of the Revised Constitution. ~

C. Conflicts of Treaties with the Charter of the United Nations Orgnization

As rightly pointed out by Lord McNair, many of the provisions of the Charter
of the United Nations, a treaty purporting to create legal rights and duties possess-
ing a constitutional or semi-legislative character, with the result that member States
cannot contract out of them or derogate from them by treaties made between them,
and that any treaty whereby they attempt to produce this effect would be void.ss
The provisions in point are paragraphs 3 and 4 of Article 2 of the United Nations’
Charter, which creates rights and duties (a) as between members of the U.N.O. and
(b) as between the United Nations and its members.5

Besides, Article 103 of the Charter provides:

“In the event of a conflict between the obligations of the members of the
United Nations under the present Charter and their obligations under any other
international agreement, their obligations under the present Charter shall prevail.”

As to retrospective and prospective operation of this provision Lord McNair
writes:

55. Lord McNair, The Law of Treaties (1961), p. 217.
56. Article 2 of the Charter reads in part:-

“3. All members shall settle their international disputes by peaceful means in such a manner
that international peace and security, and Jjustice, are not endangered.

“4. All members shall refrain in their international relations from the threat or use of
force against the territorial intergrity or political independence of dny State, or in any
other manner inconsistent with the purpose -of the United Natiopns.”
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(i) So far as concerns existing agreements between members, it merely declares
the existing rule of law to the effect that such agreements can be validly modified
by a latter agreement, in this case the Charter; so far as future agreements are
concerned, they thereby agree with all the members and with the United Nations
that they can not contract valid obligations which conflict with those contained in
the Charter.

(if) So far as concerns agreements between members and non-members the
position is not quite so clear. Our submission is that as regards existing treaties
members are precluded by the Charter from performing a treaty which confiicts
with the Charter, for instance, one which involves the unlawful use of force, and
further, they are probably under a duty to use all lawful means fo liberate them-
selves from obligations which conflict with the Charter; while as regards future
treaties no member can create any valid obligation inconsistent with the Charter;
moreover, a co-contracting mon-member is aware of the fact, because the Charter
must be regarded as what an English lawyer would call a ‘notorious’ instrument;
and a non-member state must be deemed to know whether a State with which it
is about to contract is a member or not. This view does not imply that the United
Nations by their Charter have power to make rules binding upon a non-member;
it means that members by acceptance of the Charter, 2 constitutive instrument,
have accepted a limitation of their treaty-making capacity.”’

!

Accordingly, by virtue of Article 103 of the United Nations’ Charter in case of
conflicts between Ethiopia’s obligations under the Charter and under other internation-
al treaties the former shall prevail over the latter. This conclusion is substantiated
by the general principle advocated by Kelsen on conflicts between obligation under
the Charter and obligations established by treaties concluded between U.N. members, viz.;
«For according to general international law, such ftreaty, if concluded before
the Charter has come into force, is abrogated by the Charter; and if concluded
after ‘the Charter has come into force, the treaty inconsistent with the Charter is
null and void under other provisions of the Charter. For such a treaty is an
attempt to amend or abolish the Charter or parts of it in the relation of the
members, parties to this treaty.”®

In short, a treaty concluded prior to the Charter is abrogated by the Charter.
And a treaty concluded subsequent to the Charter of U.N. is null and void by
virtue of the Charter, if found to be inconsistent with the provisions of the said
Charter.

It should be noted also that the Charter of the U.N.in Article 102 stipulates that
all international treaties must be registered with the Secretariat of U.N., in order to
avoid such conflict, and for purpose of constructive notice to other States. At its
65th meeting the General Assembly of the U.N. adopted Regulations to give effect to
Art. 102 of the Charter. Effect of non-registration of treaties is that it may not
be invoked before any organ of the United Nations (including the International
Court of Justice) and not to take away the validity of the treaty.>?

=

57. McNair, cited above at note 55, pp. 216-218.
58. Kelsen, cited above at note 47, p. 113.
59. Wrierly, cited above at note 17, p. 324.
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D. Conflicts of Treaties with the Charter of G.A.U.

The Charter of the Organization of African Unity (O.A.U.) signed on 25th of
May 1963, is a multilateral treaty by definition.

The Charter signed and ratified by the signatory States in accordance, with
their respective constitutional processes, as required by Article XXIV of the Chanter,
is binding on all the signatory States. As far as Ethiopia is concerned, since the
Charter, an international treaty, has been duly ratified,® it is part of the supreme
law of the Empire, in the language of Article 122 of the Revised Constitution.

Therefore, in case of conflict between the provisions of the Charter .of O.A.U.
and primary legislation of Ethiopia, the provisions of the O.A.U. Charter control
as it is treaty proclaimed to be part of the supreme law of Ethiopia. But in case
of conflict between any resolution passed either by the Assembly of Heads of
State and Government or the Council of Ministers of O.AU. and any legislation,
the municipal law shall prevail, due to the fact that a resolution is just an under-
standing on a point of principle to be followed in common by member States, and
not a binding treaty. Only a treaty duly negotiated and ratified in accordance with
its constitutional processes binds Ethiopia, as laid down in Article 30 .of the Revised
Constitution of 1955.

t

E. Solution of Treaty Conflicts,

Kelesn suggests the following solution of treaty conflicts:

“In order to solve the conflict between two inconsistent treaties concluded partly
by the same parties in a more adequate way than that provided for by general
international law, it has been suggested that the State which has concluded two
inconsistent treaties should be bound to perform only the first concluded treaty and
to make reparation for the damage caused by the illegal nonperformance of the
subsequently concluded treaty. Both treaties remain valid, but a priority of execution
is established with respect to the previously concluded one.”6t

Accordingly, in case of incompatibility of treaties with one another, Ethiopia
may employ such solution to resolve conflict between its two incomnsistent treaties.

F. Reconcilation of Municipal Law with Treaties.

According to international law, and practice, parties who enter into a treaty
engagement are expected ipso facto to bring their municipal law into conformity
with their international treaties.

Since treaty are part of the supreme law of the Empire, for Ethiopia the obli-
gation to bring her municipal law into conformity with treaties to which she is a
party and to maintain it, is not only a matter of international necessity, but it is
a constitutional requirement too. Because it is a well-established rule of constitu-
tional law that all primary and subordinate laws should be consistent with the
supreme law, i.e. the Constitution and treaties in the case of Ethiopia. In fact by virtue

60. Charter of the Organization of African Unity Approval Proclamation, 1963, Proclamation
No. 202 Neg. Gaz., year 22, no. 16.

61. Kelsen, cited above at note 47, p. 117.
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of Art. 122 of the Revised Constitution, the provisions of municipal laws enacted
after the promulgation of the Revised Constitution cannot prevail over those of the
treaties to which Ethiopia had become a party after November 4, 1955; provided
they possess essential validity.

However, this should not be construed to mean that Ethiopia has to change
the provisions of her Constitution so that they conform with treaties to which she®
is a party. Even though treaties concluded after November 4, 1955 are placed on
equal level with the Constitution they are, however, required to conform with the
provisions of the Revised Constitution, in order to have essential and formal validity,
as well as municipal effect.

Thus Ethiopia may not invoke a provision of her municipal law to justify non-
performance, provided that the conclusion of the treaty satisfies the requirements of
her Constitution.

On the same point, the Permanent Court of International Justice at The
Hague$? in its advisory opinion on the treatment of Polish Nationals in Danzing
said:

“A State cannot adduce as against another State its own Constitution with a

view to evading obligations incumbent upon it under international law or treaties
in force.”83

The Harvard Research also in Article 23 states:

¢

“Unless otherwise provided in the treaty itself a State cannot justify its failure

to perform its obligations under a treaty because of any provisions or omission in

its municipal law, or because of any special features of its governmental organization
or its constitutional system.”’%4

The Russian lawyers go further and suggest that:-

. “...both the rules of International Law and those of domestic origin should
have the same binding force for all organs and nationals of the countries concerned.
But by concluding an international agreement a governing authority undertakes, if
necessary, to bring its domestic legislation into line with the international commit-
ments it has assumed.”’%s

Hunnings also spells out the main principles of municipal law in international
law as follows:

“(a) A State may not plead that the violation of treaty or its non-fulfilment
of international obligations is due to its Constitution or to the acts or
omissions of either of the three branches or other organs of its govern-
ment.

(b) A State may not pass legislation which endangers the treaty rights of
other States.

(c) A State which has contracted international obligations is bound to give
effect to them in its municipal legislation.

62. Ethiopia ratified the Statute of the Permanent Court of International Justice (Now the
International Court) in July, 1926.

63. McNair, cited above at note 55, pp. 100-101.
64. Id., pp. 78-79.
65. Academy of Sciences of the U.S.S.R. Institute of Law, International Law, p. 15.
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(d) The evasive form of a measure under municipal law is irrelevant if in
fact it amounts to a violation or nonfulfilment of an international obli-
gation.””66

In simple terms all this means: deficiency in municipal law does not afford a

defence to an action for breach of treaty obligation; and a State party to a treaty

cannot excuse itself for non-performance, by pleading that its municipal law or
organization prevented it from performing the obligation under treaty or did not
enable it to do so.

Therefore, Ethiopia has to make its primary and subordinate laws to conform
with treaties she is party to, if any of them conflicts with its treaty engagements.

Moreover, since the provision of the Constitution accords an cqual status to
the Constitution and treaties, the Ethiopian Courts should apply and interpret treaties
of all kind which may come before them. As Kaplan and Katzenbach rightly stated,
in United States (as in Ethiopia) the Constitution specifically describes treaties as
“supreme law” and inferentially assigns courts the task of their interpretation.s’

Thus, all branches of the Government of Ethiopia — legislative, executive and
judicial — should give effect to treaties to which Ethiopia is a party. Treaties
concluded prior to the promulgation of the Revised Constitution and which are
inconsistent with the provisions of the Revised Constitution should be re-negotiated,
so that they conform with the provisions of the Revised Constitution.

CONCLUSION

Prior to November 4, 1955 (the date of promulgation of the Revised Constitu-
tion), the treaty-making power was conferred by Art. 14 of 1931 Constitution on
the Emperor, without any limitation. After the promulgation of 1955 Constitution,
even though the treaty-making power is vested on the Emperor by Art. 30, it is
somewhat limited, as parliamentary approval for certain kinds of treaties, enumerated
in the “however clause” of the same Article, is made imperative.

Up to the promulgation of Order 46 of 1966, the Foreign Minister was dele-
gated by Art. 43 (f and g) of Order No. 1 of 1943, to negotiate treaties and
agreements on behalf of the Empeor. Since then, however, the Ministers of Foreign
Affairs, Finance and formerly the Minister of Planning and Development (presently
the Head of the Planning Commission Office) are delegated by Order No. 46 of
1966 and Order No. 63 of 1970, to negotiate and conclude treaties. While the treaty-
making power delegated to the Minister of Foreign Affairs is a general one, the
power delegated to the Ministers of Finance and the Head of Planning Commission
Office are limited to agreement dealing with loans and credits in the case of the
former, economic aid and technical assistance in the case of the latter. The other
Ministers and Heads of Public Authorities conclude protocols or agreements dealing
with cultural relations and execution of joint projects (financed from a fund contri-
buted by the contracting parties) provided for in a prior umbrella agreement signed
by a duly authorized official of the Government.

66. Hunnings, cited above at note 35, p. 8.
67. Kaplan and Katzenbach, cited above at note 46, p. 269.

— 431 —

¥


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


JOURNAL OF ETHIOPIAN LAW -~ VOL. VII - No. 2

The prerogative to ratify treaties and to determine which treaties and inter-
national agreements shall be subject to ratification before becoming binding upon
Fthiopia, is reserved to the Emperor alone, by Art. 30 of the Revised Constitution.
However, this prerogative is subject to the proviso of the same Article, and cannot
be delegated.

As to reconciling of Arts. 1 and 30 of the Revised Constitution, the writer
submits that Art. 1 being too general and placed in the general part of the Cons-
titution, should be interpreted in the light of Art. 30 of the same Constitution,
which is specific provision for treaty-making power in Ethiopia. Moreover, according
to the Amharic version, which is the official one (by virtue of Art. 125 of the
Revised Constitution) treaties which might bring about any damage or loss of pro-
perty or physical injury on Ethiopian subjects must be laid before Parliament for
approval before ratification.

It is submitted also, on the basis of the foregoing examination of Art. 122 of
the Revised Constitution, that treaties to which Fthiopia is a party, and concluded
in accordance with the Revised Constitution of 1955, must be enforced in Ethiopia
as the supreme law of the Empire. Because, by the express words of the Constitu-
tion such treaties are proclaimed as the supreme law of the Empire along with
the Revised Constitution. In other words, treaties concluded in accordance with the
Revised Constitution are placed on equal level, and made of like obligation with
the Constitution by virtue of Art. 122 of the Constitution, which integrates or
incorporates treaties directly into internal legal system of Ethiopia.

As part of the supreme law of the Empire, treaties, therefore supersede all
ordinary laws of Ethiopia, in case of conflicts. In case of conflict between a treaty
and the provisions of the Revised Constitution, however, the provisions of the
Constitution shall prevail over the treaty, ever if the treaty is later in point of time.
Because, a treaty to be binding on Ethiopia and the inhabitants thereof, must be
consistent with the Constitution, and possess intrinsic or inherent validity, in addi-
tion to its formal and temporal validity.

Granted that a treaty is formal and validly concluded, it becomes a supreme
law in the hierarchy of laws in Ethiopia, if executed after the promulgation of the
Revised Constitution. Thus, all primary laws, shall be declared null and void, if
found to be inconsistent with a treaty. In other words, any legislation enacted by
the legislative, or the executive branch, or any decision or act made by the adminis-
trative body or the judiciary, contrary to the supreme law, i.e. the Constitution and
international treaties shall be null and void, as provided in the supremacy clause,
ie. Art. 122 of the Revised Constitution of FEthiopia. But a treaty which provides
the opposite of what the Constitution provides should not stand. Here the words,
sshall be null and void” mean that a treaty which violates the provision of the
Revised Constitution, or any future legislation, decrees, order, judgments, decisions
and acts that are inconsistent with the treaties made pursuant to the Revised Con-
stitution, will be of no force or effect insofar as the municipal or domestic aspects
of the treaty are concerned. The international obligation of the treaty are not,
however, affected by this language for the external force and effect of such treaties
are governed by international law.

In case of conflicts between Ethiopia’s obligation under the U.N. Charter and
the other international treaties, the provisions of the Charter prevail. Because, the
Charter is law-making treaty and Ethiopia by signing and ratifying it has obligated
herself not to contract out of it or derogate from it. In case of conflicts between
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TREATY -MAKING POWER AND SUPREMACY OF TRFATY INJETHICPIA

Ethiopia’s obligation under O.A.U. Charter and other international treaties, however,
the one earlier in point of time takes priority.

As to treaties concluded prior to the promulgation of the Revised Constitution,
the writer of this study ventures to propose that, such treaties should be enforced

provided they possess essential validity as they have been incorporated into the *

municipal law by Art. 8 of Order No. 6 of 1952, and by Art. 1 of Proclamation
No. 139 of 1933,

The supremacy that the pre-Revised Constitution treaties acquire under the
just cited legislations and the supremacy that the treaties made pursuant to the
Revised Constitution derive from Art. 122 of the Revised Constitution differs Both
in status and effect. ¢

The latter class of treaties are made supreme law by the supreme law of the
Empire itself, while the former are made supreme law just by a primary law. Thus,
the status of supremacy to be acquired by the two is not the same. Naturally,
the supremacy derived by the Constitution is higher, due to the fact that treaties
are given more or less the same standing and effect as the Revised Constitution,
unlike the supremacy acquired by the Order, supplemented by Proclamation. Secondly,
the Constitution, besides being the supreme law of the Empire in the true sense of
the word, is later in point of time, hence, what is provided in the Constitution
should have more weight, and consequently modifies the effect of the provisions of
the Order and the prior Proclamation.

As the analysis made ecarlier shows, Art. 122 of the Revised Constitution does
not make any reference to the status of the treaties concluded prior to the enact-
ment of the Revised Constitution. In the absence of such reference and the non-
retroactivity of Art. 122 of the Constitution in its application, the logical conclusion
would be that the supremacy of the treaties concluded prior to the promulgation
of the Revised Constitution has been supreseded by the supremacy of the treaties
made- in accordance with the provisions of the Revised Constitution. In other words,
by the enactment of the Revised Constitution, with a supremacy clause not embrac-
ing the treaties made prior to it, the role and effect of Art. 8 of Order No. 6
of 1952 and Art. 1 of Proclamation No. 139 of 1953, is reduced merely to incor-
porating the pre-Revised Constitution treaties into the municipal law of Ethiopia,

Its function of making treaties the supreme law of the Empire has been taken
over by Art. 122 of the Revised Constitution: as the result only the treaties made
under the authorities of the Revised Constitution, become the supreme law of the
Empire together with the Revised Constitution which considers as part of the supreme
law of the Empire treaties, conventions, and obligations to which Ethiopia shall be
party in the future.

The words ‘“shall be party” here refer to treaties, conventions and obligations
concluded after the promulgations of the Revised Constitution, i.e. November dth
1955. The word “shall” is employed in the context which indicates futurity and not
in imperative sense of gramatical interpretation of the word. Thus, treaties are
declared to be the supreme law of the Empire when concluded in accordance with
the provisions of the Revised Constitution of 1955. The Revised Constitution being
the organic law and the principal supreme law in the hierachy of laws in Ethiopia,
and later in point of time, supersedes also what was provided in Art. 8 of the
Federal Incorporation and Inclusion of the Territory of Eritrea within the Empire
of Ethiopia Order (Order No. 6 of 1952) and Art. 1 of the Public Rights Proclamation,
(Proclamation No. 139 of 1953).
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Moreover, treaties concluded in accordance with the Revised Constitution auto-
matically acquire municipal effect by virtue of Art. 122 of the Revised Constitution.
Treaties concluded prior to the enactment of the Revised Constitution acquire
municipal effect due to Art. 8 of Order No. 6 of 1952 and Art. 1 of Proclamation
No. 139 of 1953. Since treaties concluded prior to the promulgation of the Revised
Constitution derived their municipal effect from primary legislation and not from the
organic law —the Constitution— a problem may arise in their implementation. For
instance, if a governmental act is taken now to implement an obligation under a
treaty concluded prior to the promulgation of the Revised Constitution, and such
implementation is inconsistent with the provisions of the Revised Constitution, the
act may be declared nuil and void under the latter part of Art. 122 of the
Constitution.

To avoid such consequence, if any ireaty concluded prior to the promulgation
of the Revised Constitution is inconsistent with the present Constitution, Ethiopia
should re-negotiate with the other contracting party, so that it may conform with
the provisions of the Revised Constitution.

Since treaties are proclaimed to be part of the supreme law of the Empire by
the Revised Constitution, Fthiopia is constitutionally required also to bring its muni-
cipal law into conformity with treaties to which she is party to and to maintain
so, in order to avoid any conflict or inconsistency between its treaty obligations and’
the provisions of the present Constitution.
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“DECISION TREES”
by Peter L. Strauss and Michael R. Topping™

The object of this paper is to inform those concerned with the administration
of justice in Ethiopia — particularly, criminal justice — about a new and simple
procedure which may assist in procuring uniform interpretation and application of
laws and regulations. The problem of uniform interpretation and applicatiofi is
particularly severe where, as in Ethiopia, new laws must be interpreted and applied
by persons who have not yet had the opportunity of formal legal education. For
these persons the discovery of the relevant code articles and the understanding of
their interrelationships and application must be very difficult indeed. One possible
result of this unfortunate state of affairs is that the codes will not be fully, effec-
tively, or consistently applied throughout the Empire. If, on the other hand, admini-
strators try to avoid this problem by assigning the Empire’s comparatively few
legally trained persons to such jobs as public prosecutor, woreda court judge, etc.,
then the result may be waste of legal resources. No one of these jobs 1s, in natio-
nal perspective, of the very greatest importance; overall inefficiency of performance
in them, on the other hand, can markedly reduce the quality of Ethiopian justice.

The most efficient use of Ethiopia’s limited legal resources might be promoted
by a scheme which enabled the central administration in Addis Ababa to send
provincial centers of law enforcement programmed instruction, which would enable
even persons who have not had formal legal training to proceed, step by step,
through the solution of a legal problem to its proper conclusion. This paper is
concerned with one such form of programmed instruction, which involves the cons-
truction of what have been designated variously as “algorithms,” “flow charts,”
“logical trees,” or “decision trees.”** The last term, “decision tree,” will be used
here, since it best expresses the purpose of the procedure: to assist local adminis-
trators to reach uniform and correct decisions in applying national law. For reasons
of convenience, this article will discuss “decision trees” only as they might apply
in penal law. It will be apparent, however, that the procedure could as easily find
application in any area of codified law.

If we take almost any article of the Penal Code, we shall observe that for
it to be applicable, a number of conditions have to be satisfied. Let us take as
an example, Article 589(1), which defines the principal offence of rape. Before that
offence is constituted, there must be:

{a) an accused who has
(b) compelled
(¢) a woman

*  Formerly members ofﬁjthe Faculty of Law, Haile Sellassic I University.

** A clear and comprehensive account of the nature and uses of decision trees is to be found
in B.N. Lewis, LS. Horogin & C.P. Gane, Flow Charis, Logical Trees and Algorithms, Lon-
don HMBSO, 1967, to which the present writers are indebted.
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(d to submit to sexual intercourse
(e) outside wedlock by
either (f) violence
or (g) grave intimidation
or (h) after having rendered her unconscious
or (i) incapable of resistance.

Unless each of conditions (a), (b) (c) (d) and (e), and, at least, one of condi-
tions (f), (g), (b) or (i) are satisfied in any given case, the offence of rape has
not been committed.

A check list such as this, indicating the necessary pre-conditions for app]ication:
could be prepared for almost any code provision. In this form, however, it might
not seem to serve any useful purpose. It appears to be little more than a cumber-
some way of restating the article itself.

One of the contributions of the decision tree becomes apparent if the check
list is put in question form:

1. (a) Did the suspect use violence on a person?
(b) Did the suspect use grave intimidation on a person?
(¢) Did the suspect render a person unconscious?
(d) Did the suspect render a person incapable of resistance?

2. Was that person a woman?

3. Did he thus compe! that woman to submit to sexual intercourse?

4. Was that act of sexual intercourse between persons who were not then husband
and wife?

and if a mandatory instruction is added:

The suspect may be convicted of rape only if the answer to each of questions
2, 3 and 4 and to at least one of questions I(a), I{b), 1(c) or 1(d) is “yes.”
The form serves to emphasize the separate elements which must be present to
constitute the offence, by requiring the local administrator to answer relevant ques-
tions and instructing him to proceed only if certain amswers to those questions
are obtained. He is thus forced to analyze the evidence in the appropriate way,
and taken, step by step, through a decision process which he might not have cor-
rectly understood by himself.

The decision tree itself embodies the same technique of breaking legal pro-
visions down into their constituent elements, and then presenting each element in
the form of a simple question. It goes further, and puts these questions in logical
order and diagrammatic form. This has the advantage, as we shall see later in
dealing with more complex “decision trees,” of simplifying the mandatory instruc-
tion. For the user, it has the great advantage of being a visual as well as a
verbal process, and of never requiring him to do more than answer “yes” or “no”
to a simple question. The only constraint is that having answered one question,
he must proceed to the question diagrammatically indicated by that answer, and
so on to a stated result, which he must accept as correct. The procdeure automa-
tically directs him to the appropriate questions and the correct outcome. In the
words of Messrs. Lewis, Horogin and Gane the user “is like a computer working
through a program. In both cases the process is automatic, and provided there
are no ambiguities of “instruction, a successful outcome is guaranteed.”

The simplest way of explaining the nature and use of decision trees is by
examples. Let us therefore, first of all try to put the requirements for the commi-
ssion of the offence of rape, as defined by Article Penal Code 589, in “decision tree “form.
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Fig. 1
START

l Did the suspect use violence upon a woman?

| !

Yes No
| f )
i . e e !
Did he compel the woman | -— ; Did suspect use grave intimidation upon a woman?
to submit to sexual inter- Yes i
course under such influen- |
ce? E— No
Yes | Did suspect render a woman
| unconscious?
I
Yes No 7']'
l NO
[ I Yes | I
Did suspect render a woman [

Was that act of . ;
. . 9 ;
intercourse  outside ‘ mcapable of resistance? I

of wedlock? [
‘ | No
Yes No |

589 inapplicable | l

I f r , 589 inapplicable
{
H . | -

589 applicable ‘ 589 inapplicable l

This diagram is, it is hoped, self-explanatory. Like the words of Article 589 them-
selves, it serves to define the offence of rape by setting forth the pre-requisites of
the offence. By stating these pre-requisites separately, and in question form, it per-
forms the significant added function of predigesting the article —stressing what is
important and forcing the administrator’s attention, in logical order, to the conclu-
sions he must reach in order to justify conviction. The administrator is no longer
completely free to overlook or to misunderstand one of the constituent elements
of the offence.

The diagram assumes, however, that the administrator has already decided,
by some other means, that “rape” is in fact the crime he is interested in. An
additional, and greater, use of decision trees is to assist in the making of this
kind of decision: to help the administrator decide which of several provisions before
him is relevant to a case at hand. Decision trees which perform this finding func-
tion have been called “homing decision trees.” A very simple example of such a
tree, one step more complex than our tree for Article 589(1), can be constructed with
reference to the crime of bigamy. This is a crime which can be committed in
either one of two fact situations. Under Article 616(1), bigamy is committed by the
already married person who intentionally contracts another marriage before dissolu-
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tion of the first; under Article 616(2), bigamy is committed by an unmarried person
who marries another whom he knows to be tied by the bond of an existing mar-
riage.

The following decision tree would enable us to determine whether in any given
case Article 616 is applicable, and, if it is, whether a charge should be preferred
under Article 616(1) or Art. 616(2).

Fig. 2
START

Was the suspect validly married immediately
before the occurrence of any events which
might have given rise to a criminal charge?

| l

Yes No

l |

Did he intentionally con- ; 9 |
another marriage? l 1 Did be thereafter marry? ‘

I I 1 |

Yes No Yes No
| l N | |
| Was such other marri- ] 616 inapplicable Was his partner tied l 616 inapplicable
age contracted before by the bond of an
the dissolution of l existing marriage?
the first? i
1 | |
i 1 Yes No
Yes No 1 l

Did he know of this fact
at the time of the marriage?

| | |
i : Yes No
] Charge under 616(1) ‘ I |

1
H 616 inapplicable I

l l
‘ 616 inapplicable

l Charge under 616(2) l ] 616 inapplicable l
[

This, again, is a very simple model, but it does help us to see how a pro-
perly constructed decision tree can be utilized to select the appropriate code pro-
vision.

In the two simple decision trees produced above, no effort has been made to
show the relationships which every Special Part article has to articles of the Gene-
ral Part. In consequence, the mere use of these decision trees would not (any
more than simple reference to Article 589 or Article 616) enable the user to decide
upon the disposition of the case. For example, the accused might plead a mistake
of fact, (Article 76) —in a rape case, that he thought the woman was his wife; in a
bigamy case, that he believed a previous marriage was no longer valid. Questions
of attempt, guilt, causality, responsibility, and the like may often arise in ways
which would not always be obvious to the untrained person faced with the neces-
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Fig. 3

Was there an effort to have sexual intercourse

with a2 woman without her consent?

Yes

|

|
No

Was a man’s sexual organ introd-
uced into the woman’s?

—

I Art. 589 inapplicable,

Yes ]
! See decision tree on attempt for
[ Was the man having such interco- possible incomplete offence.
| urse with the woman her husband? "
Yes TT——| Was therc intent* to compel her
to have intercourse with a person
| w1 not her husband?
+ o ..
Was it believed he was her (Sifg decision tree on criminal [
husband? gu
J | O
Yes No 2
| | Yes |
| Art. 589 See decision tree Art. 589 inapplicable ’
' inapplicable on attempt. )
Did the woman seem to agree Was the act the product of the |
to the act of intercourse ? No above intent? !
l | |
Yes Yes No
| | |
|  Was grave intimidation first used 589 applicable | 589 inapplicable '
on her? — | !
N°“---__h_
] Was violence used on her ? ]
Yes
No
i
l Was she rendered unconscious? I
Was her submission the product '—— Yes I
of this influence? * No
e—— |
I I Yes | Was she rendered incapable of |
Yes No resistance? I
| ! f
. % No
as attempt, Arts, " i
27/589, I Was the agreement otherwise
compelled? I
I
- No

[

j Art. 589 inapplicable
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sity to understand or administer the codes. It would be inefficient to deal with
these general questions, which could arise under almost any provision of the Spe-
cial Part, in each decision tree that was constructed with respect to a particular
offence; these questions may deserve separate, generalized trees of their own. But
it may promote efficiency in applying the Code to indicate in decision trees for
specific offences how, at least, the most common of these general questions might
arise. Thus, our decision tree on rape might be revised to accomplish this in the
manner shown by Fig. 3 above.

, We are now in a position to take more complex examples, which go farther
towards showing the interrelationships of a group of legal provisions. Too much
complexity in a single tree, however, might threaten to deprive the tree of its vglue
as a simplifier of the law. Moreover, enough hds been said about decision trees
to realize that they may have several uses. The prosecutor will want to know
how to coordinate provisions of the Special part to which he might refer in formula-
ing his charge. He may also find it valuable to have reference to General Part
provisions which could modify the charge or affect proof requirements at trial.
He may not, on the other hand, be overly interested in possible defences, or 1in
learning of the circumstances which could authorize a judge to increase or decrease a
sentence. Thus, for his purposes, only some of the many interrelationships need be
shown. Similarly, for the judge, less emphasis on possibilities for charge and more
emphasis on possibilities for disposition may be appropriate. A separate, educational
function may be served by decision trees which reveal the interrelationships of
commonly used sections of the General Part.

The three decision trees which follow are intended as examples of each of
these types. The first emphasizes the “homing tree” approach which may help pro-
secutors to find the appropriate charge among several interrelated provisions. It is
principally based on the nine articles of Book V, Title I, Chapter 1, Section II
of the Special Part, dealing with abortion. The second is derived from this tree,
but stresses sentencing information. The third, dealing with General Part problems,
might help answer the question whether an incomplete offence has been perpetrated.

The reader will by now have been led to an obvious question: how does one
draft a decision-tree? There is — at any rate for the lawyer - no answer. To quote
Messrs. Lewis, Horogin, and Gane once more, constructing a decision tree “is a
valuable exercise in clear thinking, This is so because the compiler must penetrate
an often dense and tortuous style in order to determine that which will exactly
embody the rules governing the decision making process.” A logical basis for a
decision tree is of course essential, but it is not (for the lawyer) enough: a certain
Intuitive clement is involved. In compiling our decision tree relating to abortion, we
might have felt it necessary to cover the situation of an abortion procured during
an election meeting: we might have felt it necessary to deal with the hypothesis
that the abortion was performed in Khartoum .. and so forth. The situation
seemed too remote from the normal and therefore a selective process was applied.
The size of any particular tree must be limited. The drafting of decision trees
is an art as well as a science. There is no reason, in theory, why we could not
construct & tree which covered the whole area of penal law, including procedure,
a tree which would tell us whether any, and if so, which offence or offences had
been committed, what charge or charges should be preferred, how the subsequent
trial proceedings should be conducted, what modes of disposition were open to the
court in the event of a conviction, and by what considerations the court should be
guided in its ultimate disposition. There are, however, no office walls large enough to
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Fig. 4 ABORTION

Was there an effort to terminate the pregnancy
of a woman believed to be pregnant?

]NU s

| Yes
f Was the effort deliberate? 1__ No-——‘
Yes
| Did the effort succeed? | No
| Yes

Abortion laws do not apply {except those
relating to advertising, see Art. 802(b)

— |

Was the woman pregnant? J

{Yes IJNo

Was the effort made
by the woman?

| — |

Art. 27 in addition,

Answer remaining questions. i
If a charge is justified cite

| Answer remaining questions,
If a charge is justified, cite

Yes No

f
| Arts. 27, 29, and 532 in
addition.

F |

|  Was she assisted? (See “principals”). ] |

Was it made with her apparent consent? l

I Yes | No | Yes | No
Charge all par- ! Was this consent ex- Was it made, while l
I ticipants under l Chg:ge Arlzcr ’ torted by threats, co- , she was incapable of
! Art. 529, I un9 er Al I ercion or deceit? ] consenting, with the |
529. i | consent of her legal
I representative or next
1|2 — of kin?
| Charge all under 530(2), | Ye&s— (O Yes
L 1 I No
I Was there a grave and imminent danger ] ’ Was there a grave and imminent danger '
to her life and health which could only to her life or health which could only be
] be averted in this way? J I averted by immediate intervention?
. Yes | ]' | Yes
Was the intervention done by 7 Was the intervention done by Z
a registered medical practitioner? =) a registered medical practitioner? o

Yes | | No

Yes | INo

| Were the formalities of i
[ Art. 534 observed? ]

Charge all actors
under Art. 530(1)1.2

Charge him under ]

Art. 536(2), 7903, | l Charge all actors ’

Yies ] No

! |

! under Art. 530(2), I

’ Were the formalities of Art. i |

Was there a grave and imminent danger to her
life and health which could only be averted by

]No

535 observed?
I immediate intervention?
} No Yes ]
!
2] | Charge under Was notification subsequently

535(2) 3 | F

| Charge all actors un-
[ der Art. 530(1) 1, 2,

536(2). 790.3 [

] Art. given to the proper authorities?
! ] | No
] No charge [ Yes | Charge doctor under Arts.
-5

1. See next page for possibilities of aggravation and mitigation of penalty,

2. It is uncertain whether the woman is guilty of &n offence.
3. In case of repeated offences, Art. 122 may also be cited.
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ed in its ultimate disposition. There are, however, no office walls large enough to
Nor, if there were, would anyone wish to use such a

carry the necessary tree.

complex instrument which wo

tiveness for the law. It

uld hardly simplify size fimits the decision tree’s effec-

is for this reason that there is an intuitive as well as a
logical element involved in the construction of legal decision trees.

Fig. §

1I. Sentencing persons found to have violated abortion provisions

A. MITIGATION

account of an

Was the abortion performed (or attempted) on !
exceptionally grave state of

! physical distress? For example, after rape or
| incest, or as a result of extreme poverty).

i
Yes
1

!
No
|

Free mitigation under Art. 185 | |

is possible. (Art. 333).

|

Was there nonetheless grear material
or moral distress, apprehension of a
grave threat, or justified fear?

[
No

|

Was_ the offender acting under the
influence of a person to whom he owed
obedience or on whom he depended?

1
No

Did the offender act out of an honorable
and disinterested motive, or because of a
high religious, moral or civil conviction?

!
No
|

Was the offender previously of good
character?

|

/
Yes
/

| Limited mitigation under Art. ¥ \
| 184 is possible (Art. 79). —— s
@ i
_Yes——%

[
i. Yes—-—l

Yes

!

Did-?e act without thought or because of lack of
intelligence, ignorance, or simplicity of mind?

i
No

i
Yes No

|
|

| Mitigation will not ordinarily be possible. I

It should now be clear what the decision tree can do. An important caveat
stage to indicate what a decision tree cannot do. It can-

must be entered at this
not perform the truly cr
part. A decision tree is

eative part of the lawyer’s task, but only

the mechanical,

helpful where and only where no dispute arises as to the
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meaning of the questions which the user has to answer. We could, for example,
construct a decision tree for Penal Code Articles 608-613 relating to offences tending to
corrupt public morals, and at various points our tree would ask the user whether an
act was “obscene” or “purely artistic, literary or scientific in character.” No deci-
sion tree, no mechanical process, can answer such a question, save in the clearest
of cases. The user of the tree can properly decide that an authoritative and lavi-
shly iltustrated medical text book on anatomy is not obscene, and that some work
of “hard-core” pornography is. But he can do nothing with D.H. Lawrence’s con-
troversial novel, Lady Chatterley’s Lover. That is a matter for the courts, for genui-
nely creative legal argument in the light of external authority and policy analysis.
The decision tree, in fact, does the boring part of the lawyer’s job.

B. Aggravation

’ Has the offender made a profession of abortion, ’
that is, does he try to acquire a gain whenever
the opportunity presents itself? |

}
I No
[

I Did the offender in this case act I
principally in order {o acquire
financial ~gain? |
» |
a No

!

Is the offender a doctor, pharmacist, ——Yes—_| Fiscal penalties unjustified ]
midwife, nurse, or similar professional?

i -
Yes
! No

Court may prohibit practice, either I Court may impose a fine of up ‘

3
Yes [

temporarily or (for repeated offences) to E $10,000 in addition to
permanently, Art. 53(2). It may also imprisonment to the degree provi-
impose a fine of up to E $10,000 in addi- ded and confiscation of any profit,
tion to imprisonment to the degree pro- Arts. 531(1) and 90.

vided and the confiscation of any profit,
Arts, 531(2) and 90,

The general aggravating circumstances of Art. |
81 may also apply, and justify imposition of a |
p_unishment within the upper range of the limits :
given. i

Efficient legal administration, however, requires that this boring part of the
lawyer’s job be well done. Issues must be swiftly and accurately identified, so that
appropriate evidence and arguments can be marshalled for creative work., The dis-
covery of relevant code articles, their relationship and application, is an essential
first step. In a nation such as Ethiopia, where formal legal education is not yet
widespread, even this first step must often be difficult indeed. As stated above,
what the decision tree might do is to facilitate the taking of this important first
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Fig. 6 DEGREES IN THE COMMISSION OF AN OFFENCE (Arts. 26-31)

| Is suspect to be charged with an intentional offence? |
l Yes No |

Is the offence one under the Code of | Negligent offences are prosecuted only

Petty Offences? if the offence is complete, i.e., if the

forbidden result was caused by accused’s
Yes

negligent behavior, Art. 27. E

| No

Petty offences may be prosecuted only if |

Did the suspect intend to commii the,
offence? '

|

complete, i.e., only if all elements of l

a violation are present, Art 696.

Yesi

- -
No
|

H
i

Did the suspect act or intentionally

omit to act in some way helpfulto the —No-—

Suspect cannot be found ‘guilty of the
offence.

commission of the offence?

!Yes

Did this act unequivocably point, by way of direct consequence, to the commission of the offence? I

| Yes

No !

Was the accused, because of simplicity
of mind or superstition, using completely
harmless means or processes? (E.g., spells,

Acts which merely prepare or make
possible an offence are punishable onlv if
a Special Part of Peity Offence provision
expressly makes them punishable. e.g.
Arts. 269, 472, 763. Art. 26.

When accused ceased acting, had he
pursued his criminal activity to its end,
so that there remained no more for him
to do?

“magic” water). —
| Yes

Accused is not punishable, Art. No—!

29, second paragraph. |

- !

Was accused using means {(e.g., unloaded I

rifle} or acting against an object (e.g.,

[ No

tree stamp) such that the offence (e.g..
homicide) could not conceivably be com-

Did he cease acting of his own free
will, without interference from external

pleted? ! | circumstances or the authorities?
‘ Yes | No l Yes No
Art. 29. Impossibility, | Does the offence with Was he prompted by
applies. Court may, but which accused is charged honesty or high motives?
need not reduce punish- require achievement of
ment under Art. 185 from - a particular result? Yes [ No
that for full offence.

Art. 28(1), Renu-

— CHY
— |

Renunciation. No ]

nciation, reguires
reduction of pen-

|

Did the result 1 d punishment poss- alty for full offe-
l occur? l | The completed | | jble, Art. 28(1). | A
- ‘ be charged \ permits it under
l Yes  No ged. ‘Art. 185.
Was it caused by l i
the accused’s act? ,Did accused prevent or | Did accused use means or act against
“help to prevent the result an object such that the offence could
L| by acting of his own l not conceivably have been completed? 1
The complet- free will? ’ :
ed offence sh- No : | Yes ! No
ould be charg- | | No | Yes . 29, Impos A At 27
ed. | | Attempt, Art. 27. | | Active repentan- - 47, LAPOSSI- ttempt, Art. 2/

Court may reduce
full offense pena-
| Ity. Art. 185.

ce, Art.28(2). Co-
1 urt may reduce
| full offence pena-
|ty Art. 185.

bility applies. Co-
urt may reduce
full offence pena-

ce full offence
penalty, Art. 184,

Court may redu- |

!

!
|

|

lty, Art, 185,
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step. Presumably, it does not need a high-level legal education to know that one
is dealing with abortion rather than with an electoral offence. Given, then, an
appropriately drafted set of basic decision trees the efficiency of local law enforce-
ment officers not possessing a legal education would be greatly enhanced, and at
the same time those who did possess a formal legal education would be released
from the mere mechanics of law to finding the more creative and more important
tasks for which their training has fitted them.
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BOOK REVIEW

ENNIS LLOYD, INTRODUCTION TO JURISPRUDENCE

(Second Edition, Stevens, London 1965)
Reviewed by R. M. Cummings*

This book by Professor Lioyd, who is Quain Professor of Jurisprudence in the
University of London is a revised edition of the book that first apeared in 1959
Both this edition and its predecessor set out, as the author states, “to provi-
de the student with a textbook enabling him to make the acquaintance of the the-
ories and ideas of leading jurists on the basis of texts selected from their actual
writings, together with a reasonably full commentary in the form of introductory
chapters to the various sections of the book and full annotation of the texts.”

Any reader familiar with the subject of Jurisprudence (as the word is used
in the English or American sense) will be impressed by the degree of success
of this book in achieving what it sets out to do. The student is exposed to ten
basic topics, which are not intended to be all-inclusive, The areas selected for
examination are marked by a high degree of relevance (the nature of jurisprudence,
the meaning of law, natural law, sovereignty and the imperative theory and anal-
ytical positivism, the pure theory of law, the sociological school, American realism,
the Scandinavian realists, custom and the historical school, and the judicial process)
and the writers by their importance and Iucidit , ranging from the great Greeks to
contemporary theorists. The inclusion of actual cases to illustrate philosophical
points is ‘most welcomed and happily not overdone (there is a danger in the use of
cases in Jurisprudence books that the basic theoretical problems may be overwhelmed
by practical illustrations). The notes containing the author’s point of view are extre-
mely helpful, and are the least out of place, considering the importance of Professor
Llyod as a Jurisprudential thinker in his own right. In short, the book can be highly
recommended, particularly for use in a course on Jurisprudence where the teacher
prefers to use a single book o2 the subject.

There can be no arguing with the selection of subjects and writers in such
a zbook since the author, whose scope is really quite enormous, has exercised a
degree of judgment which is clearly within his discretion. Any omissions for the
purpose of a course of study can be readily supplemented. Indeed, Professor Lloyd
points out some intentional omissions from the first edition, and suggests reading
matter on these topics should one wish to pursue them,

This reviewer’s personal predilection causes him to wish that Professor Lloyd
might have chosen to examine certain aspects of socialist theories of law even though
his explanation for eliminating this subject from the second edition i quite sound.
Without having gone into a discussion of comparative law and the Soviet system,
(one must wonder if this problem does not exist anyway in the examination of

* Formerly member of the Faculty of Law, Haile Sellassie I University.
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American realism and Scandinavian school) the views of Marx and Engels on
the ultimate abolition of law would have made the book more complete. The
simple invocation of Kelsen and the need for sanctions is not really enough to
deal effectively with the problems raised by the Nineteenth Century philosophers
of social revolution. This reviewer’s experiences as a teacher in Africa forces him to
conclude that the issues of socialism in law must be met head on and should
not be underestimated.

The value of Jurisprudence at this time in history is extremely great, simply
because the idea of the rule of law has never been so under fire. Professor
Lloyd has emphasised the conflict between natural and positive law (i.e., the search
for ultimate values and the notion of relative principles enforced by the State)
and he has created a work from which one sees how each school can benefit
from the other. Indeed, the introduction of Wittgenstein is particularly helpful in
understanding the linguistic difficulties at the heart of the conflict. This emphasis
on the conflict between schools of Jurisprudence, however, requires the acceptance
of law and leaves little room for the arguments against Jaw. To suggest that
Marx is the anti-lawyer personified and therefore must be the subject of separate
study is .the same as saying that Nietzsche, the “anti-Christ”, should be excluded
from the study of the philosophy of religion.

The importance of the works of the revolutionary Marxist, Marcuse, amongst'
today’s students and the emphasis on revolution necessitates an examination of
anti-law theories in Jurisprudence. If present practice continues, just as “God is
dead” has become the basic issue of theology, “law is dead” will become the
basic issue of Jurisprudence.

Why is this the case? The most obvious reason is that the study of positive
law has often neglected the notion of justice, particularly in the distributive sense,
ie., the application of a principle of proportion in the allocation of benefits and
burdens in society, which can be easily confused with natural law, but is not the same
thing. What is involved is the sudden realization by mumerous people that violence
is a means of accomplishing certain ends. Whereas natural law relies on reason in
determining which values are true and false, even if ultimate emotional reactions.
are involved (Hume teaches us that justice is a sense), it is much easier to say
that when an intellectual or even emotional method of proving the validity of
social positions is impossible violence becomes the method of proof. Kierkegaard
accepts the willingness to die for a belief as proof of its truth, and the willingness.
to .die creates formidable fighters. In short, Marx, Kierkegaard and Marcuse to-
gether create a formidable opposition to the rule of law. One would hope that
Professor Lloyd might choose to employ his genius and scholarship in analyzing
the problems that these anti-law writers have created in a world where violence
has become all too common and where law is all too often regarded as an obstacle
to social progress. If Austin is right, and obedience to law is a habit, we could be
in the process of getting over the habit. What more important concern for Juris-
prudence could there be than the examination of the works of those who would
help us overcome the law habit ?
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