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HIGH COURT
Addis Ababa, Commercial Division

Judges:
Ato Nigussie Fitawake
Ato Mohammed Berhan Nurhussen
Ato Zelleke Desta

LAKETCH TESSEMA v. KEFAYE ABEBE (GUARDIAN OF ~ASRAT
AEMRO SELLASSIE)

Civil Case No. 662/60

Succession—form of a will — marriage contract — Arts. 881 and 882 of the Civil C.

The plaintiff applied in the name of herself and others claiming that the will left by the
deceased be recognized by court and that they be declared .as legal successors. The respondent
contested that the will was not made in accordance with the law and prayed the court to in-

validate it.

Held: Action dismissed.

1} A will not made in accordance with either Art. 881 or Art. 882 of the Civil C. is in-
valid.

2) The court has a duty not to execute a will which does not foliow the formalities required
by law.

3) A wife may, however, share property, if there is any, with her husband according to the
marriage contract that she had with her husband.

DECISION

The facts leading to this decision are as follows:

Balambaras Gebremedhin Gosa died on September 21, 1967 (G. C)). It has
been said that the deceased has left a will specifying the partition of his property.
The wife of the deceased applied in the name of herself and her two children from
the deceased, Woizerit Medaye Gebremedhn and Teshay Gebremedhin and in the
name of Asrat Aemero Sellassie, the deceased’s grandson born from his daughter,
Woizero Imaye Gebremedhin, the present respondent. She submitted probate and
administration file bearing No. 543/60 to the Awraja Court of Addis Ababa on
Nov. 14, 1967 (G. C.) stating that they are the beneficiaries of the will and prayed the
court to recognize the will and their status as legal heirs as being valid. To know
if there are any other claimants, a motice was published in a newspaper. After this,
the guardian of the respondent, through her pleader, claiming that the deceased has
not left a wili done in accordance with law, submitted probate and administration
file No. 622/60 on Nov. 21, 1967 G. C. in order to ascertain the status of the
above mentioned two children, of the deceased and his grandson as the legal suc-
cessors of the deceased by law. A notice was then published in a newspaper to
know if there were other claimants. The respondent contended that the Awraja
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LAKETCH TESSEMA v. KEFAYE ABEBE

Court’s order to call the witness listed in the plaintiffs file 543/60 before deciding
the issue of whether the deceased has left a will in accordance with the law or
not was illegal and would prejudice her rights. She further contended that since the
case involves basic question of law, the case should be transfered from the Awraja
to the High Court in accordance with Art. 31 of the Civil Proc. C. Due to these
reasons, the High Court accepted the pleading presented by respondent’s attorney
and has accordingly ordered in file No. 662{/60 that the case be transfered and be
heard by the High Court.

The basic legal issue to be considered is, whether the public will made by the
deceased was made m accordance with either Arts. 881 or 882 of the Civil C.

The plaintiff’s attorney contention that the will was made in accordance with
the law and that there were witnesses who signed the will attesting that the words
contained in it were those of the deceased and that the witnesses be produced
before the court since the witnesses mentioned are of age and are not legally inter-
dicted pursuant to Arts. 1729-1730, 2001-2002 and 2003 of the Civil C. has no
legal reason to back it. Since the central issue in the case is whether four witnesses
have signed the public will made by the deceased and since this can be checked
easily by seeing the original copy of the will, we find it unnecessary to call the
witnesses. Thus, the plaintiff’s attorney request is rejected.

Let us now anpalyze the code articles cited. The cited articles of the Civl C.;
Arts. 881, 882 and 883 provide as follows: Art. 881 states, (1) “*A public will shall be
written by the testator himself or by any person under the dictation of the testator.”
(2) “It shall be of no effect unless it is read in the presence of the testator and
of four witnesses and mentioned the fulfilment of this formality and of its date is
made therein. (3) It shall be of no effect unless the testator and the w1tncsses
immediately sign the will or fix their thumb mark thercon.”

Art 882 states, ““A public will shall be valid where it is made in the presence
of two witnesses one of whom is a registrar or a notary acting in the discharge of
his duties.”” We have not mentioned Art. 883 for there is no argument based on it.

Let us nmow relate the facts of the case with the law. The original copy of
the public wiil of the deceased made oun July 26, 1966 was presented as evidence
and we have seen that three witnesses have signed on it. These are Ato Zeleke
Tatch Bele, Ato Araia Worota and Ato Seifu Demissie. Art. 881 (2) (3) of the
Civil C. clearly state that 2 will not signed by four witnesses shall be of no effect.
One may argue that if it can be shown that the will is actually made by the
deceased the non-fulfillment ef the above formalities should not deprive the will of
its legal effect, as was done in the past. Fulfiliment of procedures or formalities required
by law have advantages and disadvantages. On the one hand it is to the advantage
of every individual to be in a position of making a will without requiring assistance
from the notary or without seeking ratification by court authorities. On the other
hand a will not fulfilling the procedures (formalities} required by law is of no legal
effect. Where the provisions of a will are ambignous and require interpretation,
obviously we have to seek the common intention of the testator. However, if
procedures required by law are not fulfilled by the will, this is not a question of
interpreting the words of the will but a mistake or fanlt of not following the
procedures required by law. The. imposition of the requirement of the presence of
four witnesses and the affixing of their signature is to make sure that the will
is actnally made by the testator. Unless the court is serious to see to it that all the
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formal requirements of making a will are met, it will encourage people to engage
in litigation by providing them with another source for disputes.

The new Civil Code, in particular Art. 881 (2) (3) revitalizing our customary
law, in unequivocal manner provide that public will must be signed by four witnesses
and unless this is met, the will shall have no legal effect. The Fitha Negast in
chapter 41, section 1 provides for a signature of a will by a certain specified
nurber of witnesses. Though this number may be greater or lesser than that provi-
ded in the Civil Code undoubtedly the signature of witnesses in a will is a custo-
marily required formality. The new law, by clearly stating that not less than four
witnesses should sign a will makes the formal requirements more stringent. It is
the duty of the courts to see to it that the law, enacted to meet the needs of a
developing society be exccuted. Otherwise, security and order of society cannot be
maintained and progress of society would be hampered.

A glance at the original copy of the will left by the deceased, which was
submitted to us as an evidence, shows that only three witnesses have signed it.
According to Art. 881 of the Civil C. the will should have been signed by four
witnesses. Art 882 of the Civil C. provides that if one of the witnesses is a judge
or a notary and if the will was made at a place where such authorities carry on
their duties, presence of two witnesses suffices to make the will valid. We are not
presented with evidence to show that one of the three witnesses who signed on the
will was either a judge or a notary and that the will was made at the working place
of either the judge or notary. Although such an allegation was orally made by the
plaintiff’s attorney, he did not back it by producing evidence. Since the public will
made by Balambaras Gebremedhin Gosa on July 26, 1966 G.C. was neither signed
by four witnesses as required by Art. 881 nor made according to Art. 882 of the
Civil C. we declare it to be invalid. The Awraja Court of Addis Ababa, after
accepting the claims filed by both parties in probate and administration file No.
543/60 and 662/60, ordered a notice to be published in a newspaper to know if
there were other claimants, Accordingly, a notice calling upon any claimant, was
published on 27th year No. 887 of Addis Zemen on Nov. 30, 1967 G.C. and
27th year No. 888 on Dec. 1, 1967 G.C. Evidence showing that it was published is
attached to the file. Since no other claimant appeared, we have ascertained, and
decided that only the children born from Woizero Laketch Tessema, the plaintiff, and
Woizerit Medaye Gebremedhin and Woizerit Teshai Gebremedhin, and the son born
from the daughter of the deccased, Woizero Imayu, i.e., the deceased’s grandson,
Asrat Aemro Selassie, are the legal successors.

If not by a will, a wife is not a legal successor according to Art. 842 and
subsequent. If there is any property that the plaintiff is entitled to share with her
husband, it should be done according to the marriage contract. We thus hold that
she can assert her right basing on the marriage contract.

Since the will is invalidated, the appointment of Woizero Laketch as executor
of the will and the appointment of Ato Sahlu Yeshenew as an accountant are
cancelled. Until the time when the property of the deceased be shared among the
lawful heirs and other beneficiaries, we feel that it is essential that someone be
appointed to manage the property. We, hereby, order that both parties elect, and
notify the court as soon as possible, an honest man with acceptable guarantee, who
would work for the interest and good of the family. In case they fail to agree, the
court shall appoint one. We a1$6 order that the outgoing manager, Woizero Lakeich
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draw an inventory showing the details of the property to be inherited and a balance

showng the income and costs incurred, to the person to be appointed as liquidator.
We believe that this is her obligation.

We order both parties to pay court fees and their own lawyer's fees.

This judgment is given, today 26th of September 1968 G.C. in the presence of
both the parties.
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HIGH COURT
Addis Ababa, Commercial Division

Judges: Ato Assefa Liben
Ato Mohammed Berhan Nurhussein
Tibebu Abraham

Plaintiff: ATO ABEBAYEHU DENEKE

Defendants: 1. MULU AGRICULTURAL PARTNERSHIP
2. Mr. DEPRA FRANCOIS
3. ATO CHANEYALEW TESHOME

Civil Case No. 95/63
The judgment of this case rendered by the court is as follows:

The action was brought by the plaintiff against the defendants to recover a debt of Eth. § 31,250,

Commercial Law—Business Organizations—powers and duties of a manager Arts. 2203-2206
Civ. C,, Arts. 271, 272,276 Comm, C.

The plaintiff brought a suit against the three defendants to rccover a debt of Eth. § 31,250
The contract of loan was concluded between the plaintiff and the second defendant (Mr., Depra
Francois) who was the manager of the first defendant (Muluw Agricultural Business Organization)
established by the second and third defendants. The plaintiff alleged that the loan was contracted
on behalf of the business organization which he claimed to be a partnership and that all the
three were liable for the debt, The third defendant {Ato Chaneyalew Teshome) stated that the
debt was the sccond defendant’s personal debt,

Held: Only the second defendant is liable.

1. If a joint venture is made kmown to a third party, it shall be regarded as an actual
partnership as regards such third party.

2. Acts of management do not embedy the act to borrow money from third parties on be-
half of a business organization.

3. A manager of a partnership, valess special power is vested to him under the partnership
agreement, is authorized to perform only acts of management.

JUDGMENT

The plaintiff aileged that the Mulu Agricultural Partnership, the first defendant
in this case, was established on the basis of Art. 280(1) of the Commercial Code
by the second and third defendants. The second defendant Mr. Depra Francois,
who is the manager of the business organization concluded a contract of loan with
the plaintif and a promissory note was drawn up to effect the loan. The contract
of loan was concluded by the second defendant on behalf of the Mulu partnership.
The plaintiff requested the court that the partnership pay him the debt in accord-
ance with Art. 255(1) of the Commercial Code. However, if the partnership is unable
to pay the debt he requested the court to make the partners severally and jointly
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liable to the plaintiff for the obligation of the partwership pursmant to Art. 255/2
of the Commercizl Code and Art. 1897 of the Civil Code.

The second defendant in his statement of defence admitied that he borrowed
the said amount from the plaintiff. But he said that he used this loan for the
purposes of the agricultural undertaking of the partnership.

The third defendant, Ato Chaneyalew Teshome, presented the following defence.
Hz contended that the rule of Art. 280, cited by the plaintiff, is irrelevant in this
case, because the agreement between the second defendant and him was to form a
joint venture as laid down under the provisions of Arts. 271-279 of the Commer-
cial Code. The second defendant having been appointed as a manager on the basis
of the memorandum of association of the Mulu Agricultural joint venture, the
third defendant argued that be cannot be held liable for a laon which the second
defendant concluded on his own behalf pursuant to Art. 276 of the Commercial
Code. The second defendant was conferred the authority to become the agent of
the third defendant in accordance with Arts. 2203-2206 of the Civil Code, thus
authiorized to perform only acts of management. The Mulu Agricultural joint venture-
which is a business organization carrying out the activity of breeding cattle- appoin-
ted the second defendant to work solely as a manager. Neither the joint venture
agreement nor the scope of his agency empower the second defendant to conclude
a contract of loan with a third party on behalf of the joint venture or on the
third defendant’s behalf. On the basis of these arguments, the third defendant prayed
the court to allow him to withdraw from the suit pursuant to Art. 1810 of the
Civil Code.

The third defendant produced before the court two documents: the memoran-
dum of association of the joint venture and a document showing the authority of
management conferred upon the second defendant.

The plaintiff, in his reply to the statement of defence argued that the conten-
tion of the third defendant, that Art. 280 of the Commercial Code could not be
applied in the present case is not a proper defence. The reason given was that the
evidence adduced by the third defendant clearly showed that the second and third
defendants agreed to form a general partnership and not a joint venture. More-
over, although the defendants alleged that the said business organization is a joint
venture, since it was made known to a third party in thjs case to the plaintifi-
according to Art. 272(4) of the Commercial Code, it shall be regarded as a part-
nership. Furthermore the plaintiff stated that it was very improper on the part of
the third defendant to admit that the second defendant was appointed as a manager
of the partnership, and they try to escape from liability by invoking Art. 276(2)
of the Commercial Code. But this defence is vatenable because pursuant to Arts. &
and 12(3) of the memorandum of association of the partnership profits and losses
are to be shared equally and partners who are not managers are also made liable.
Thus, Art. 276(2) of the Commercial Code cannot exonerate the third defendant
from liabilty. In addition, the plaintiff argued that the coatention of the third
defendant, that he cannot be jointly and severally liable pursuant to Arts. 2023-2026
and Art. 1910 of the Civil Code on the ground that the manager was appointed
only to perform acts of managment, is irrefevant here because the second defendant
was appointed as a manager of the partnership on the basis of Arts. 287-289 and
293 of the Commercial Code and in this conferred the authority to draw up a
negotiable instrument as stipulated in Asrt. 35(1) of the Commercial Code. Besides
the plaintifi added, the memorandum of association of the partnership vests full
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powers on the second defendant to act as a manager. The plaintiff concluded his
argument by pointing out that Arts. 7 and 14 of the memorandum of association of
the parinership permit the organization to borrow money to the extent of Eth. $80,000.

June 8, 1971 (G. C.), the plaintiff submitted an amended application of the
statement of claim. The amendment related to (1) matters which were not previously
included in the reply of the plaintff and (2) a proof evidencing a special agency
conferred upon the second defendant by the third defendant dated 25/9/69 (G.C.) and
bearing ref. number 5/62.

The third defendant objected to the proof presented to the court on the ground
that the special agency, which the document purported to confer on the second
defendant empowered the latter to borrow money from the Development Bank of
Ethiopia and not from the plaintiff.

After stating the arguments of the parties the court framed the following issue
on March 26/1971 (G.C.). (1) Whether the Mulu Agricutural business organizajon
is a joint venture or another type of business organization. (2) Should the manager,
the second defendant, be regarded as an agent within the meaning of Arts. 2203
to 2206 the of Civil Code. (3) Is the third defendant liable to pay the loan con-
cluded by ihe second defendant on behalf of the business organization.

This court has examined the Amharic text of the agreoment signed by both
the second and third defendants on April 19/1971 and its English translation. The
document evidencing the agreement shows that the type of business organization
formed by the partners is a joint venture. The provisions of the agreement relate
to the kind of organization known as a jont venture. Thus, no doubt can be
entertained, on the basis of the agreement, as to the nature of the business organi-
zation that the second and third defendantis formed -it is a joint venture. The two
partners established the joint venture for the purpose of breeding cattle and carrying on
other agricultural activities. Under Arts. 6 and 7 of the Commercial Code, persons who
carry on activities relating to breeding cattle and agricutlure shall not be deemed
to be traders even where they sell the products from such activities. Persons who
engage in the occupation of breeding cattle or agriculture shall be regarded as
traders only if such persons establish share companies or private limited companies
to carry on their activities as specified in Art, 190 of the Commercial Code. Thus
the type of organization the defendants formed if it is not a business organization
it can only be a joint venture which has no legal personality and no other form
of business organization which has a legal personality. As can be seen from the
agreement concluded between the two respondents and from its functions the Mulu
Agricutural Association is thus a joint venture,

The plaintiff in his argument pointed out that even if the Mulu Agricultural
Association was to be regarded as a joint venture since the joint venture was made
known to the plaintiff a third party-it should be deemed to be am actual pariner-
ship pursuant to Art. 272(4) of the Commercial Code. The sub-article cited by the
plaintiff truly states as he had pointed out in his argument. Thus let us regard the
association as a partnership. This argument is also supported by the provision of
Art. 271 which stipulates that a joint venture will be subject to the general princi-
ples of law relating to partnership. But, what would be the outcome if the joint
venture was to be regarded as a partnership? This question leads to the consideration
of the power of a manager - the second and third issues.

The plaintiff in his argument concerning the powers of a manager invoked
Art. 35 of the Commercial Code. The type of managers that are envisaged by
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Commercial Code Arts. 33-36 are those who are appointed by private traders and
not by business organization. But even if we interpret these code provisions to
make them applicable to managers of busisess orgamizations as well they merely
state that such manager will have the power to perform acits of management. We
will discuss later as to what is meant by acts of management.

Let us then consider the power of a manager in relation to the different kinds
of partnership. The law recognizes three types of partnerships. The first typeis
called “*ordinary partnership”. Under provision of Art. 239 of the Commercial Code,
the manager of an ordinary partnership has the power to perform all acts of
management. Managers do not have any other additional authority unless specifically
granted in the partnership agreement. The second type of partnership is called
““general partnership’’. The manager of a general partnership, unless a special power
is vested to him under the partnership agreement, is authorized to perferm oniy
acts of management pursuant to Art. 288 of the Commercial Code. The third kind
of partaership is known as *‘limited partnership™™. Art. 303 of the Commercial Code
explicitly points out that as regards the powers of a manager of a limited partner-
ship, thé provisions of ordinary and general partnership which relate to the powers
of a manager shall apply by analogy. Thus, the manager of a limited partnership
is also authorized to perform only acts of management, unless pursuant to the
memorandum of association of the limited partanership, he is vested with additional
special powers.

As the discussion above reveals the manager of a private trader or of the three
different ‘kinds of partnerships, according to the Commercial Code has the power
only to do acts of management unless special powers are conferred upon the mana-
ger by agreement. Although the code states that a manager can perform acts of
management, it does not define what is meant by acts of management. Since no de-
finition is provided in the Commercial Code, we have to look in the Civil Code for
a definition.

The relevant Civil Code provisions are those dealing with agency—Art. 2199 to
Art; 2233, Art. 2202 provides that agency may be either general or special. Art.
2204 defines acts of management as ‘*Acts done for the preservation or maintenance
of property, leases for terms not exceeding three years, the collection of debts, the
invesiment of income and the discharge of debts . . .Sub-article (2) is also similar
to sub-article (1). The reading of Art. 2204(1) shows that borrowing of money from
a third party by an agent is not regarded as an act of management.

Art. 2205(1) of the Civil Code states that ¢‘special authority shall be requried
where the agent is called upon to perform acts ether than acts of management™
Sub-article(2) stipulates that “the agent may not without special authority alienate or
mortgage real estate, invest capitals, sign bills of exchange, effect a settlement, cons ent
to arbitration, make donations or bring or defend an action™. As the above cited
provisions show, a manager authorized in general terms can perform omly acts of
management and has no power to borrow money from a third party on behalf of
a business organization he is authorized to manage. Special authority will be re-
quired where the manager is to peform acts other than acts of management, such as
borrowing of money, morlgaging real estate and other related aocts.

In this case, the document evidencing the joint venture agreement adduced by
the plaintiff contains no provision to show that Mr. Depra Francois is authorized
to perform acts other than acts of management. Thus since the power conferred
upoh the second defendant is to perform acts of management, on the basis of this
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authorization alone he is not empowered to conclude a contract of loan with a
third party. Special power is required for such purpose. The second document, writ-
ten on April 21/69 merely states that the second defendant is the manager and does
not grant him additional special powers. This additional statemeni is unnecessary
since it is merely a duplication of the joint venture agreement. Thus, even under this
document the secord defendant js not authorized to conclude a contract of loan with
the plaintifi on behaif of the business organization.

The third defendant, to support his claim, produced a document dated Septem-
ber 15, 1969 (G.C.) and bearing ref. number 5/62. This document, however, autho-
rizes the second defendant to bhorrow a sum of Eth.$ 80,000 from the Development
Bank of Ethiopia afier depositing as securities land located at Adama Tulu and
another found in the town of Addis Ababa and not from other third parties. Thus
the second defendant is not authorized to borrow money from the plaintiff on
behalf of the business organization on the basis of this power of attorney.

Although the joint venture agreement, which was signed by the second and
third defendants, on April 1S, 1969 (G.C.), provides in Art. 7, “The iwo partners
have accepted the commencement of the planned project on a loan of Eth. §8J,000,
this provision cannot be interpreted as giving power to the second defendant to
make a contract of lean with third parties in the name of the joint venture.

As explained hereinabove the second defendant is awuthorized to perform only
acts of management by law as well as by the joint venture agreement. Since acts
of management by definition deoes not include the act to make a coniract of loan
with a third party by a manager on behalf of the business organization and we
could not find evidence to show that the second defendant has been authorized by
a special insirument to conclude a contract of loan with the plaintiff on behalf of
the joint venture the loan which the second defendant secured from the plaintiff
without authorization is his own personal debt and cannot be considered as a debt
of the joint venture or that of the third defendant.

Basically the type of business organization established by the two defendants is
a joint venture. A joint venture, according to Art. 210(2) of the Commercial Code
has no legal personality. In the absence of a legal personality every partner of a
joint venture owns his contribution unless of course otherwise agreed. This is expli-
citly stipulated in Art. 273 of the Commercial Code. Besides Art. 5 of the agree-
ment expressly re-affirms the third defendant’s exclusive ownership of his land. The
joint venture thus does not have any property which it owns nor does it possess
a legal personality by law and it cannot be sued or no judgment can be passed
against it. But as has already been mentioned if a joint venture is made known
to a third party it shall be regarded as an actual partnership as regards such third
party and the general provisions of law relating to partnership are applied to it.
However even if we regard 2 joint venture as an actual partnership under certain
circumstances, the business organization can only be made liable for a debt cont-
racted by a manager who is conferred such special powers. In the present case the
second defendant was never given a special power to conclude a contract of loan
with the plaintiff in the name of the organization. thus the organization cannot bs
made liable for a debt which had been incurred by the second defendant without
any authorization. Since we have held that this debt is not a debt of the business
organization even if the business organization fails to pay the debt the third defen-
dant as a partner is not liable to pay out of his private property.

For the above stated reasons we hold that the second defendant, Mr. Depra
Francois, is liable to pay to the paintifi the debt stated in the statement of claim,
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Eth. $31,250 (Thirty one thousand two hundred and fifty Ethiopian dollars), and legal
interest of 9% from the date the action was brought until the time the debt is
completely paid. Since the suit was instituted in forma paperis by the plaintiff, we
rule that the second defendant pay all the costs and expenses incurred in the suit.
Furthermore, since the joint venture has not been made liable for the debt which
the second defendant borrowed without authorization the third defendant is fully
exonerated from any liability. If there is any personal property which the second
defendant contributed to the joint venture such property will be attached to make
sure that the debt is wholly paid. The plaintiff is entitled to obtain the costs he has
incurred in the suit from the second defendant. When the plaintiff produces before
this court an itemised bill of costs showing the expenses he incurred in the suit,
pursuant to the provision of Arts. 463 and 464, the court shall pass a decree on
the payment of the costs,
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HIGH COURT
Addis Ababa, Commercial Division

Judges:
Ato Nigussie Fitawake
Ato Mohammed Berhan Nurhussen
Ato Zeleke Desta

ASEGEDETCH INDAYLALU v. TMPERIAL INSURANCE Co.

Civil Case No. 195/57

Insurance Contact—time for conclusion of an insurance contract—consent, deceit—Com.C. Arts, 657
and 659. Civil C. Arts. 1695, 1697, 1705,

In appeal, the Supreme Imperial court reversed the decision of the High Court and remanded
the case to it. The plamtiff argues that her deceased husband has entered into an insurance con-
tract with the defendant and that she be paid according to the contract, She prayed the court
to invalidate the contract which she argues was concluded by deceit. The defendant Company
argues that no insurance contract was congluded beiween the plaintiff and itself. It also praved
the court to uphold the contract entered into by the plaintiff and relieving the Company from
the said § 10,000.

Held: Action dismissed.

1} Once the insured gets a provisional guarantee from the insurer it would be presumed that
there is a contracteal reiationship befwszen the parties.

2) The burden of producing cvidence showing duress or deceit {alls on the party who so
alleges.

3) Presence of a literate relative during the formation of a coatract shows knowledge and
consent to the contents of the contract.

JUDGMENT

Plaintiff in a suit brought in the High Court on Nov. 4, 1964 G, C. claimed
that deceased, her husband Capt. Assefa G, Mariam, enfered into a life insurance
with defendant company. Although the sum specified in the contract was Eth. 510,000
in cases of accidental death the amount due to the subscriber or beneficiary was to
be doubled. The deceased paid the first preminum on receipt No. 2099 which was
entered into insurance regisier No. 2690; and signed by the manager of the company.
After he was told that the main contract would be sent to him, the deceased left
for home. The subscriber then died as a result of a car accident and the plaintiff,
went to the Company with the receipt in hand and asked for payment. The plain-
tiff alleges that the defendant Company at first refused to make payment by claim-
ing that they did not accept the contract properly but after they realised that this
position was untenable paid her § 10,000 only, and then made her sign a decument
written in a language she does not understand. She prayed the court to order the
defendants to pay the remaining$ 10,000 in accordance with Art. 657 Com. C. and
Art. 1679 Civil C.
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In his statement of defence of Nov. 30, 1964 G. C. respondent claimed that no
insurance policy was concluded, that the said receipt No. 2092 was only a tempo-
rary one and therefore the suit must be struck out by virtue of Art. 659 of the
Com. C. In addition respondent argued that not only did the plaintiff, when she
received the $ 10,000 from the company, sign an agreement relieving the respondent
of any liability but the agreement clearly states that the respondent made the pay-
ment to help deceased’s family. Furthermore, plaintiff cannot claim that she was
made to sign a document written in a language she does not know because the
notice that she wrote on the 23rd day of her husband’s death requesting payment
pursuant to -Art. 670 of the Com. C. was in English and when she recerved the

§$ 10,000, the contents of the agreement were read and explained to her by the persons
who accompanied her.

Plaintiff in her reply of March 23, 1965 G.C. stated that defendant’s obligation
was based on the contract-Art. 692 Com. C. She argued that the contract that
the respondent made her sign relieving him of further liability was concluded through
deceit and bad faith on the part of the respondent and that she gave her consent
by mistake and is thus invalid pursuant to Civil C. Arts. 1696, 1697, 1705.

Respondent in his application of May 10, 1965 G. C. after reiterating his
original grounds of defence, further argued that since the document signed by the
plaintiff is conclusive proof of the existence of the contract in accordance with
Art. 2005 Cvil C. the contract cannot be invalidated. Besides her contention that
the contract is invalid cannot stand by virtue of article 2148 Civil C. after she had
signed the contract and taken the money. Plaintiff in her reply of June 11, 1965
G. C. stated that defendat’s contention that they made the payment out of benevo-
lence without any obligations is untrue and one merely designed to pay her less
than what she deserves. She added Art. 2005 and 2148 apply to agreements which
are made in good faith and to valid document (written instrument) and not to

cases such as these where the contract is signed through deceit and bad faith of
one of the parties.

As the record shows the High Court’s decision of Oct. 4, 1964 G.C. stated
that since plaintiff willingly and by taking her brother as a witness signed on the
contract agreeing not to ask for more than the $ 10,000 she has already recieved,

her present action claiming the aditional $ 10,000 is groundiess and the suit must
be struck out.

After plaintiff appealed to the Supreme Court the court in its decision of
March 28, 1967 G. C. reversed the decision of the High Court, and remanded the
case to this court ordering it to render its decision after examining the evidence

produced by both parties and the contract between deceased and the Insurance
Company.

After this, the plaintiff in her application of Nov. 19, 1967 G. C. said that
the deceased was not a new subscriber but that he had been a subscriber for a
long period of time and the document (receipt) presented to the court shows that
defendant had entered into an obligation in accordance with Art. 657(3) Com. C.
Plaintiff prayed the court to order the manager of the Company to produce before
the court the form of the Insurance contract showing the Company’s obligation to
pay $ 20,000 in cases of accidental death and to give his testimony under oath.

Defendant in his reply of Dec. 7, 1967 G.C argued that the court has ordered
plaintiff to present the insurance contract and prove her claim but the receipt
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{document) produced by plaintiff is merely a temporary proposal receipt (document)
presented for examination and cannot be considered asthe insurance contract itself.
In her reply of Dec. 11, 1967 G. C. the plaintiff argued that the receipt she pro-
duced clearly shows that the respondent received payment after analyzing the state-
ments contained in insurance register No. 2696 (deceased’s file) and finding them to
be satisfactory. Since the respondent received payment and gave a receipt, the
respondent’s argument that the instrument cannot be regarded as an insurance cont-
ract should not be given any consideration.

In its hearing of Feb. 28, 1968 G. C. the court ordered the manager of the
insurance company to appear before the court and give his testimony. The manager
testified that Captain Assefa did not go through all the formalities required before
an insurance contract can be concluded. He added, although the Captain had signed
a draft of the contract and paid Eth.$32.90 this payment was made prior to rati-
fication (acceptance) of the contract. Thus Capt. Assefa has accomplished iwo
necessary formalities - filling the draft form and going through a medical check-up-
what remained was for the contract to be sent abroad for acceptance. After the
court ordered the manager to bring the draft of the contract on its next hearing,
the draft was presented by the manager. In reply to questions asked by the court,
the manager said that the deceased has delayed in making payment after the contract
was signed although he was notified to pay. It is not after we give a provisional
receipt (document) that the contract becomes binding.

After examining the arguments of both sides we find that there are two issues
to be decided (1) whether or not there is a contract of insurance (2) if it can be
said that there is an insurance contract, to determine the validity of the contract
by which plaintiff agreed not to request for more than the $ 10,000 she already received.

First let us examine the arguments on the first issue.

Plaintiff contends that even if an insurance policy was not signed, since the
deceased filled and presented the medical questionaire to respondent company, and
the defendant company received the first premium and gave a provisional receipt,
it has entered into an obligation in accordance with Arts. 657(3) Com. C.

On the other hand, respondent argues that since an insurance policy was not
signed in accordance with Art. 659 Com. C., the suit must be struck out.

Art. 659 Com. C. provides that unmless otherwise specified in the contract, an
insurance policy shall come into force on the day when the policy is signed. This
means that the premium can be demanded on the basis of the contract only if the
policy is signed. But article 657(3) lays down that where prior to the signature of
the policy the insurer hands to the insured a provisional guarantee until the policy
is signed, the insurer and the beneficiary shall be considered as having entered into
an -obligation. In the case before us the plaintifi besides failing to produce the
insurance policy did not explicitly claim that there was an insurance policy. Her
argument was that the receipt presented to the court was a provisional guarantee
until the policy was signed and, since the respondent company had paid her $ 10,000,
in acknowledgement of this fact it can be considered as having entered into an
obligation and must therefore be liable to pay the remaining $ 10,000. As can be
seen from the case that the insurance company had given a provisional receipt after
the deceased filled temporary form, was medically examined and it received the
result of the medical examination. The respondent company argued that the life
insurance (contract) had to be sent abroad and ratified before it can be signed.
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But since the Insurance company is engaged in Ethiopia and working under Ethio-
pian law we do not accept the contention that it must be sent abroad and accept-
ed. The defendant company has 'not only received payment and given a receipt, it
has also paid $ 10,000 to plaintif after the death of her husband. Taking all these
circumstances into consideration we find that the receipt (document) given by defend-
ant company is a provisional guarantee and this means that the defendant company
has entered into an obligation. This therefore proves the existence of a contractual
obligation between plaintiff and defendant.

However, when we proceed to examine the second issue we see that plaintiff
has entered into a written agreement not to ask for more than the $ 10,000 that
was already paid to her. The plaintiff alleged that she entered into this agreement
because at that time she did not know that she had a right to more money,
the contract was written in the language she did not understand and signed it because
of the bad faith and deceit of respondent company, and thus argued that the
agreement is invalid on the basis of Arts. 1696, 1697 and 1705. Indeed by virtue
of the provisions cited if the consent of the plaintiff was made by mistake, under
deceit or duress the contract could be invalidated. However, the burdern of prov-
ing these circumstances is on the party alleging them but plainiiff only claimed that
they have made her sign by improper means and did not produce evidence to
prove her allegations. Plaintiff did not even deny respondent company’s argument
that plaintiff willingly, without deceit or duress, accompanied by a male signed
the contract after the statements contained therein were read to her. Since she
should not have signed a legal document whose contents she did not understand
and could have refrained from signing it but despite all these she signed the docu-
ment willingly and received $§ 10,000, her present argument that she signed it un-
knowingly and under deceit is invalid and cannot invalidate the contract she signed
while accompanied by a male relative knowingly and willingly. We therefore dismiss
the claim of plaintiff for an additional Eth. $ 10,000,

Since plaintiff brought a baseless claim we order her to pay to the respondent
damages and counsel’s fees.

The amount of damages shall be assessed in accordance with Art. 463, 464 of
the Civil Proe. C.
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HIGH COURT
Addis Ababa. Commercial Division

Judges: Ato Negussie Fetawoke
Ato Mohammed Berhan Nurhussen
Ato Tibebu Abraham

FRATELLT BIGA AND COMPANY V. MARSHA TRADING COMPANY
Civil Case No. 281/63

Commercial law—Promissory notes—effect of endorsing unlawful enrichment—Commercial Code
articles 799(1), 799(3), Civil Code articles 2023, 2024, 1976, 1977.

Action brought by plaintiff to recover compensation on grounds of unlawful enrichment, be-
cause it failed to get money from three promissory notes which were endorsed by defendant due
to limitation of action:

Held: For defendant on the following grounds.

1. Proceeding of unlawful enrichment could be brought only against the drawer and the
acceptor and not against a third party who endorses the instrument (799 (1) (3)).

2. Eventhough the creditor’s right over the original debtor is protected, he must first demand
satisfaction from the delegated debtor before demanding satisfaction from the oringinal
debtor.

JUDGMENT

The action wes brought by plaintiff, Fratelli Biga and Co., to recover the
sum of Fth.$9213.39 fiom the defendant Marsha Trading Co.

In brief, the main points of the arguments are as follows.

The defendant company in order to pay the amount he is sued upon, sent
three promissory notes weorth § 9,000 to the plaintiff; which it received from Dimitry
Popontonyos; by endorsing them. The plaintiff having failed to get the money
from these three promissory notes brought an action under Civil Case number 147/
60. However, the court rejected the claims of the plaintiff on the grounds of limita-
tion.

After his claim on the promissory notes were rejected. the plaintiff alleged that;

1. Because the defendant was set fice from his obligation on the promissory
notes on the grounds of limitation he has eariched himself unlawfully under article
799 of the Commeicial Code and,

2. Since according to the agreement that was made on Gunbot 25, 1957 (E.C.)
with Dimitry Popontonyos, the defendant can’t be free from paying the said sum
of money, the plaintiff brought this action on Yekatit 28, 1962, to vecover the
money.
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The defendant presented his statement of defense on Tahsas I, 1963. The main
points of his defence are:

1. That the plaintiff had sued him on the same cause of action under file
No. 147/60 and that it was decided by the court, and therefore the present case
is res-judicata under article 5 of the Civil Procedure Code.

2. According to Civil Code articles 2023 and 2024 the present action is res-
tricted by limitation.

Therefore, this action should be rejected on the same grounds as the first one,
This court on deciding the two preliminary objections of the defendant stated;

“1. On the first Objection:- From our study of the file, the first case -decided
under file No. 147/60 was brought, requesting for payment under the promissory
notes; while the present case is based on the unlawful enrichment of the defendant
or not having paid, the promissory notes. Therefore the present case and the case
decided under file No. 147/60 are not the same. '

2. On the Second Objection:- The articles cited by deflendant, that is, articles
2023 and 2024 are not related to the present case. Article 2023(a) of the Civil
Code concerns salaries while article 2024(d) is addressing itself to interests and
money to be paid annually. Therefore, the court has rejected the objections pre-
sented by defendant as they do not have any basis in law. Defendant is ordered
to present his defence on the merits of the case.

Due to the order given on Megabit 1, 1963 (E.C.) concerning the objections
the defendant brought his defence on the merits on Megabit 22, 1963 (E.C.). The
contents of his defences are:- 1. The plaintiff’s claim that, due to the decision
given under case No. 147/69, the defendant has been enriched unlawfully and should
give the plaintiff his money back under article 799 of the Commercial Code could
be sound only if the requirement of article 799(3) had been fulfiilled, and not on
promissory notes which had been endorsed. 2. The claim of plaintiff that he has
a contract signed on Gunbot 25, 1957 is false. The document brought by plaintiff
to prove this claim is a contract signed between the defendant and a third person,
and the plaintiff could not benefit from this, and it could not make the defendant
irdzbted to the plaintiff 3. Because the three promissory notes had been decided
upon undsr case No. 147/60 due to limitation, and have been renderred ineffective,
they cannot be brought as evidence in this case.

After having seen the points raised by both parties, the issues to be dacided
are:-

1. Whether a person, like the defendant in this case, could be sued for un-
lawful enrichment under article 799 of the Commercial Code when he had endorsed
the promissory notes he has received from another.

2. Whether the agreement made by the defendant with a third party on
Gunbot 25, 1957 concerning the money to be paid could be said to benefit the
plaintiff.

FIRST ISSUE

Under the title of *‘proceedings for unlawful enrichment” article 799 sub. 1,
states;
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“The drawer and the acceptor shall be liable to the holder up to the amount
of the sum by which they have unlawfully enriched themselves at his expense
even where their obligations undsr the bill of exchange have terminated by reason
of extinctive prescription or limitation of action.”

According to the above stated article proceedings for unlawful enrichment can
be brought only between the “drawer and the acceptor” only. The defendant comp-
any obligated itself to the plaintiff by endorsing the promissory notes it got from
a third party, and not as drawer or acceptor. This, then makes it clear that the
plaintiff could not bring an action against the defendant based on the article cited.

Furthermore, proceeding for unlawful enrichment cannot be brought against
people who endorse, as is clear from reading the sub-article cited by the defendant,
that is, article 799(3). Therefore the claim brought by plaintiff based on article
799 is rejected.

SECOND ISSUE

Plaintiff has brought as evidence the contract signed between defendant and a
third party. The contract shows, that the dafendant Marsha Trading Company dele-
gated Dimitry Popontonyos to fulfill his obligation to the plaintiff. The contract
states:

“Please pay Eth. § 9,213.39 directly to Biga Company in our name according
to the above account .... Have a receipt for us for safety reasons.” The remaining
portion of the contract shows that Dimitry Popontonyos has agreed to do as re-
quested in the agreement.

The defendant argued that basically this agreement is between a third party
and the defendant, and the plaintiff cannot bring a claim based on an agreement
to which he was not a party.

As to the principle of delegation and assignment of obligations to pay, Civil
Code article 1976 states, *“A debtor may with the consent of the creditor, or with-
out such consent ... delegate to another the performance of his obligation”. In
such case, eventhough the creditor has accepted the delegation of the debtor’s obli-
gation to pay, he still retains his right to claim from his original debtor as stated
in article 1977(1).

Therefore, the argument presented by the defendant that the agreement made
between him and a third party does not concern the plaintiff is not supported
by law.

Eventhough the creditor’s right over the original debtor is protected under
article 1977(1), this article in its sub-article 2 siates, that, “He may not demand
satisfaction from the original debtor before demanding it from the delegated debtor.
Therefore, the plaintiff should have first sued Dimitry Popontonyos before suing
the original debtor, Marsha Trading Company. Since the present action is contrary
to article 1977(2), the claim based on this ground is rejected,

Due to the legel reasons presented above, the actions brought by the plaintiff
are not based on law and are, theiefore rejected. The plaintiff is ordered to pay
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the defendant the expenses he spent for this proceeding. The cost will be deter-
mined when presented according to article 463 and 464 of the Civil Procedure
Code.

This judgment was given on Sene 11, 963 E.C. on the Commercial Division.
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HIGH COURT
Addis Ababa, Commercial Division
Judges:
Ato Nigussia Fitaweke

Mohammed Birhan Nur Hussein
*  Tibebu Abraham

COMMERCIAL BANK OF ETHIOPIA V. USMAN ZAKIR ABDELA
MOHAMMED SEIF

Civil Case 30/60 - 34/60

Commercial Law—promissory notes—relationship between negotiable instrument and bills of
exchange Com. Code Aris. 789, 817, 825, 790, 732, 716, 715, 788, 735, 823, 791, 776, 796, 714,
781.

Plaintiff (Commercial Bank of Ethiopia) instituted this suit io recover money due to from
two promissory notes given originally by the defendants to a third- party who then endorsed and
gave them to the Bank. The defendants argued that they were not liable to pay on the ground
that they had paid the money to the third party after the transfer of the promissory notes.

Held: For the plaintiff on the following grounds:

1. It is at his own risk that debtor pays before or on maturity without taking hold of the
promissory notes as the promissory notes could have been transferred to third parties (endorsed)
and that those third parties would be the holders of such a right.

2. Even though, the person who issued the promissory note and a bill of exchange, are
for lack of Ambaric terminology given the same name *wachi”, they are called “maker” and
“drawet” respectively in the English and have different legal obligations, under Art. 796(1) and
826(1).

3. Since a notice of non-payment is to be given under the instrument which requires publi-
city protest and as the parties in this case had agreed by the provision “Sans protét” not to
require publicity protest the plaintiff is not required to give notice.

4. Although defendants have agreed to pay “Sans protét™, since Art. 789(2) requires plaintiff
to give notice, plaintiff has failed to give notice for a month, but this does not make the plain-
tiff fose his right to sue irerspective of whether he gave notice or not under Art. 783(2).

JUDGEMNT

The plaintiff in his statement of claim of Tahsas 4, 1960 and then on his
amended claim of Meskerem 27/1961 alleges that defendants gave two promissory
notes worth § 6,000 (six thousand dollars) and$ 4,000 (four thousand dollars) to
Ato Abdel Kerim Ahmed, a Jimma trader on Hamle 17 and 18 of 1960 (July
28 and 29 of 1967 G.C.). Ato Abdel Kerim Ahmed was paid the full amount
after transferring the promissory notes by means of endorsement in accordance
with Art. 941 of the Commercial Code on July 3/1967 to the plaintiff. Although,
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the plaintiff had demanded payment on the 28th of Hidar 1960, he was not paid
either by the defendants or Ato Abde! Kerim Ahmed.

Since defendants had promised to pay the amount indicated in the promissory
notes by virtne of Art. 789(1) through their signature *‘sans protet’” plaintiff was
not obliged to draw a publicity protest. Art. 825(1) (d) provides that Art. 789(1)
may apply to promissory notes. And since defendants did not perform their obliga-
tions since Tekemt 18 and 19 of 1960, plaintiff is not, by virtue of Art. 817(I)
and B25(1)(i) affected by limitation of actions. Plaintiff requests that defendants be
ordered to pay for the promissory notes in addition a 9% annual interest on the
sum, beginning on Tekemt 18 and 19 of 1960 until it is fully paid.

This case was otiginally filed in the High Court in Jimma. The Supreme Impe-
rial Court, accepting the plaintiff’s claim that the case has a question of-law of
unusual difficulty has decided to change the venue of the case upon plaintiff’s
request in accordance with Art. 31(2) of the Civil Procedure Code. As the issues
in this case are identical wtih that in case No. 34/69, we hereby decided to treat
them at the same time.

Plaintiff has presented as evidence 1) the two promissory notes and 2) notice
No. JB 1038/67 written to both defendants and Ato Abdel Kerim Ahmed on Hidar
28/1960, requesting payment on the two promissory notes.

The defense counsel in his statement of defense, written on Tekemt 12, 1961
E.C. alleges that (1) as seen from the presentation of the statemeni of claim the
plaintiff could not institute this action by virtue of Art. 244(2) (d) of the Civil
Proce dure Code. Although defendants have given these promissory notes here pre-
sented as evidence by plaintiff to Ato Abdel Kerim Mohammed Ahmed, Plaintiff.
evidence no. 1 and 2 show that defendants have paid Ato Abdel Kerim Ahmed
Secondly, defendants have no idea how plaintiff could acquire these promissory
notes. Moreover, defendants are not aware whether (a) the promissory notes have
been transferred to the Bank and (b) whether the Bank when paying the sum to
Ato Abdet Kerim Ahmed, had not in accordance with Art. 947, taken the pro-
missory notes as Seccurities. Thirdly the Bank‘s allegation that the promissory notes
have been transferred being unsupporied by evidence, and since defendants have
paid these promissory notes to Ato Abdel Kerim Ahmed, his allegation is false.
Fourthly, since the main debtor has not been sued, this case should be dismissed
and the plaintiff should be ordered to pay the court expenses and costs incurred
by defendant.

Defendants have presented a photocopy of a receipt they received from Ato
Abdel Kerim Ahmed attesting that the promissory notes have been paid.

The Counsel for plaintiff, in his statement of claim of Tahsas 15, 1961 E.C.
argued that as these instruments in issue are negotiable instruments and as these
promissory notes which were transferred by means of endorsement to the plaintiff
in accordance with Arts. 724 and 726 by Ato Abdel Kerim Ahmed, and as the
instruments are in the possession of the plaintiff, the plaintiff has the right to
receive the value by presenting the inmstruments to defendants. Defendants being
unwilling to pay, the plaintiff has brought action against them in accordance with
Art. 790 of the Commercial Code. Since Art. 790 is applicable to promissory notes
by virtue of Art. 825 (a) and (c), the defendant’s contention that the plaintiff has
no right to bring this action is invalid.
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As the instruments which defendants gave to Ato Abde!l Kerim Ahmed are
commercial instruments within the meaning of Art. 732(1) and (2) the debtor-de-
fendants must pay the amount indicated in the instrument to the bearer thereof
in accordance with Art. 716(2) of the Commercial Code.

The above stated Art. is a rule which cannot be changed or amended by the
will of the debtor. Therefore, even if the defendants can prove that they have
paid the said sum of money to Ato Abdel Kerim Ahmed, their payment will be
of no effect as provided in Art. 716(2) of the Commercial Code. Since a right
based on a negotiable instrument is transferred along with the instrument according
to Art. 715 of the Commercial Code, Ato Abdel Kerim Ahmed has transferred the
right to the plaintiff by means of endorsement. A debtor’s permission isn’t necessary
to transfer a right from a negotiable instrument. These promissory notes far from
being, as the defense counsel would have us believe, securities for credit that the
plaintiff issued or instruments which were transferred to him for which he gave
credit, are instruments for which he paid; and therefore are in his possession as
is required by Art. 716(1) of the Commercial Code.

As the bank is the holder of these instruments Art. 788(1) of the Commercial
Code applies. Although article 788 applies to promissory notes, by virtue of Art.
825(1) (¢), and as shown by the preamble to Art. 825, the rules relating to bills
of exchange apply to promissory notes insofar as they are not inconsistent with
the nature of these instruments. Therefore, it is imperatvie to examine whether the
provisions of Art. 788 of ths Commercial Code are consistent with the nature of
the promissory notes. By virtue of Art. 788(1), the holder must notify whether he
has accepted or paid the sum to the endorser or drawer or not. In this case,
since the endorser is Ato Abdel Kerim Ahmed and not the defendants, their argu-
ment which says that they should have been notified is inadmissible. Due to either
an error in translation or lack of a suitable word the person who issues the bill
in Art. 735 (h) and the person obliged to pay the sum indicated in promissory
note are worded alike (in the Amharic) as ‘“Awchi” (drawer). The person called
«“Awchi” in the bill of exchange and the person called ““Awchi” in the promissory
note do not have the same obligations. The ome called “Awcht” in Art. 735 (h)
drawer in the English—is only one who orders that a third party debtor—the
drawee—pay the sum indicated in a bill of exchange, and not the primary debtor
who promises to pay the sum indicated in a promissory note called ““awchi” ““maker”
in the English — in Art 823(1).

It is imperative to carefully understand that the obligations of the ‘‘awchi”
of Bills of exchange (drawer) and the ‘‘awchi” of promissory notes (maker) are
different.

Article 826(1) of the Commercial Code points out that it is the maker’s obliga-
tion that is similar with the acceptor of a bill of exchange.

Therefore, if we accept that the defendant’s obligation is similar to that of
the acceptor of a Bill of exchange by virtue of Art. 826(1); and if Art. 796(1) of
the Commercial Code applies to promissory motes by virtue of Art. 825(1) (c), the
plaintifi’s right to demand payment from defendants is unimpaired.

Here, svffice to stress the phrase, .... “With the exception of the acceptor” ...
in Art. 791(1) of the Commercial Code. As it is the defendants in this case, who
have signed to pay the amount indicated in the promissory notes, they are ihe
main debtors and not Ato Abdel Kerim Ahmed, who endersed these instruments.
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For the reasons enumerated above, it is in contravention of Art. 716(2) that
defendants paid the sum without receiving the promissory notes. Moreover, the
receipt piesented as evidence shows that although the dates of maturity were 28/10/67
and 29/10/67, the dates of payment were, in the one case before the date of
maturity—on 30/7/1967—and in the other later than maturity. Art. 776(2) of the
Commercial Code says thatit is at his own risk that the drawee pays before matu-
rity. Plaintiff argued that, since these instruments are not ordinary instruments but
like negotiable instruments which can legally be transferred easily from the person
to another the defendants cannot defend themselves against parties in good faith
like, the bank, except by defenses of form, those based on the text of the instru-
ment and the like is clear from Art. 717 of the Commercial Code. Therefore,
plaintiff goes on to argue, that defendants should pay the sum indicated in the
instrument in addition to legal interest and the costs incurred.

The defense counsel in his statement of defense of Ter 9 alleges that they
are not aware how these promisosry notes came into the possession of plaintiff.
Moreover, since the signature at the back of the instrument is not substantiated
by a seal, it is not at all certain whether the signature is Ato Abdel Kerim Ahmed’s
nor is it known at which date it was signed. Plaintiff has deliberately ommitted
to cite sub-article 3 of Art. 716 when citing Art. 716(2). Dfendants deny that the
bank’s contention that it has received the promissory notes properly signed. The
bank (a) has not presented the promissory notes in time as required by Art. 774
(b) it did not demand payment on maturity as required by Art. 781 (4) end (c)
did not give notice to defendants on maturity as required by Art. 788. Therefore, this
case must be dismissed, with the imposition of payment of costs on plaintiff. More-
over, since it has been said that Ato Abdel Kerim Ahmed has borrowed from the
bank using the promissory notes as security, the plaintiff should file a new case,
in accordance with Art. 947, making Ato Abdel Kerim Ahmed the 1st defendant.

In his reply to the statement of defense, the plaintiff on Miazia 7, 1961 E.C.
in addition to writing in the manner of his previous statement of claim of Tahsas
15, 1961, argued that a seal was mnot necessary to endorse an instrument according
to Art. 748, 825 and 825(1)(a). The dates when plaintiff received the promissory
notes is shown at the back of these instruments. The dates are August 3, 1967
G.C. and Hamle 27, 1959 E.C. the provision of Art. 716(3) applies when the pos-
sessor of a negotiable instrument (even if he is not the holder of the right) pre-
sents the instrument for payment to the debtor whereby the debtor is released from
his obligations, except when he commits fraud or is grossly negligent. Art. 774
applies only to Bills of Exchange and not to promissory notes. Those rules on
Bills of Exchange which apply to promissory notes are those enumerated in Arts.
825 and 826. And as Art. 774 is not one of the rules cited this article is irrelevant
to this case. Since defendants had signed saying I will pay without need for
publicity protest on the instrument, plaintiff had been freed from writing publicity
protest required by Art. 781{(1) of the Commercial Code. It is Important to note
Art. 789(1) in this respect. As to the defendants argument which says that the
bank had not notified the defendants in time as required by Art. 788, plaintiff
has already in his reply of Tahsas 15/196] E.C. explained in detail the provision
in Art. 788. The counsel for plaintiff has concluded by saying that defendants
arguments are, for the preceding reasons, unsupported by law.

As to the request of defendants that Abdel Kerim should be included in the
case, it is not necessary to rule on it now as the motion had already been denied
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on Sene 17/1961 E.C., on the grounds that we cannot order and force the plaintiff
to sue him.

According to our examination of the arguments of the parties, the issues which
need to be rescived are the following:

1. To ascertain whether defendants would be reieased from their obligation
to pay due to the fact that they had paid the sum due from the pro-
missory notes before or on maturity to Ato Abdel Kerim Ahmed as could
be secn from defendant’s evidence No. ! and 2. (Commercial Code Art.
716(2), 176(2) ).

2. (a) whether plaintiff loses his right to be paid for failing to demand pay-
ment on maturity by virtue of Art. 774 and whether 774 applies to pro-
missory  notes;

(b) whether plaintiff loses his right to be paid for failing to demand pay-
ment on maturity; (Commercial Code Arts. 781, 789(1), 796(1) and 826(1);

{c) to ascertain whether plaintiff’s failure to make public protest because
of non-payment according to 788 disqualifies him from availing himself
of such right (Commercial Code Art. 825(1), 826{1) and 796(1).

Let us now examine the argumentis raised in the first issue: whether defendants
obligation to pay the value of the two promissory notes worth $ 6000 and $ 4,000
has been extinguished because they have already paid Ato Abdel Kerim Ahmed
before or on maturity. The first receipt states that I have been paid the sum
which was due to me through a promissory note and the promissory note is
henceforth invalid”. And the second says <‘that since I have lost the promissory
note dated from July 29/67 to October 29/67 and have received the sum instead
today, I ascertain that the promissory note is comsequently invalid.”

The fact that these two promissory notes have been endorsed by Aio Abdel
Kerim Ahmed has not been denied. It has been ascertained that the bank paid
the sum after receiving the instruments on August 3/67. Although, the defense counsel
contends that these instruments have been held as securities he has not produced
any evidence as proofs. Therefore this argument cannot stand.

It is advisable to discover whether defendants can be released of their debt
by virtue of paying their debt to Ato Abdel Kerim Ahmed through an ordinary
receipt after Ato Abdel Kerim Ahmed had already transferred the promissory notes
by means of endorsement in the bank. Art. 716(2) which relates to negotiable

instruments says that the debtor “‘shali only pay against delivery of the instrument.”
z
This Art. shows that, any one who has to pay a debt arising from a pro-

missory note should pay only after receiving the instrument. The promissory note
takes the place of a receipt. The defense counsel has cited Art. 716(3) in his de-
fense. This Art. says that ‘“Except in cases of fraud or gross megligence on his
part the debtor shall be released by payment at maturity to the person to whom
the instrument gives the capacity of creditor, notwithstanding that the said person
is not the holder of the right.” We should see to whom it is referring when it
says: ““tc whom the instrument gives the capacity of creditor, notwithstanding that
the said person is not the holder of the right”. It must be referring to the holder
of the instrument. When a holder of a nepotiable instrument, even if he is not
the holder of a right, demands payment from the debtor by presenting the instru-
ment, the debtor is released from his obligation unless there is fraud or gross
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negligence commutted on his part. However, in this case defendants paid not to
the holder of the promissory notes but to Ato Abdel Kerim Ahmed who had no
possession of the instrument as he had already transferred them to the bank. He
cannot therefore be called the holder according to the Commercial Code. Since
the fact that Ato Abdel Kerim had duly transferred the promissory notes and that
the bank had paid their worth in return has not been denied, the bank is deemed
to be the holder of the right.

We have been able to understand from the circumstances that, it was to de-
fraud the bank that Ato Abdel Kerim Ahmed gave the receipt to the defendasts.
We hold thal plaintiff’s right as a third party in good faith is not affected by the
fact of payment by Ato Abdel Kerim Ahmed to defendants, as the promissory
notes having been duly transferred created a new obligation. It is at his own risk
that dsbtor pays before or on maturity without taking hold of the promissory notes.
Defendants should have known that the promissory notes could have been transfer-
red to third parties and that those third parties would be the holders of such a
right. They would have known, had they received the promissory notes on pay-
ment. Since upon endorsement, Ato Abdel Kerim Ahmed should have put down
the date on the instrument as required by Art. 748 of the Commercial Code, the
defense’s argument cannot stand.

We do not find it necessary to write a dictum oa Art. 776(2), cited by the
defense as it is not cited in Art. 825 declaring it applicable to promissory notes.

Since the second issue comprises three points, one must treat them in turn,

a) Eventhough Art. 774 requires that the holder should present the pro-
missory notes for payment on the day on which it is payable; this article is not
cited in Art. 825 the provision relating to promissory notes, hence net applying
to promissory notes, no dictum is hereby called forth.

b) Defendants have argued that, as plaintiff did not draw up a protest as
required by Art. 781(4) of the Commercial Code on the days of payment indicated
on the promissory notes, the action is inadmissible. The sub-article says that protest
for non-payment of promissory notes payable on a fixed day or within a fixed
period after sight shall be drawn on the two working days, following the day of
payment. However, we have found, plaintiffs argument which says that, since def-
endants have signed not 1o require that a protest be drawn up, plaintiff need
not comply with this rule by virtue of Art. 789(1) of the Commercial Code, as
valid. Since defendants (drawer) have entered an obligation in writing not to re-
quire publicity protest and as plaintiff need not draw up the protest by virtue of
Art. 789(1), defendants argument which states that plaintiff’s rights are extinguished
for not showing up a protest as required by Art. 781(4) is consequently dismissed.

¢} Let us now examine the final legal argument which says that plaintiff loses
his right as he had not notified defendants that the amount indicated in the pro-
missory notes was not paid as required by Art. 788 of the Commercial Code.
Art, 788(1) says that ““the holder shall give notice of non-acceptance or non-pay-
ent to his endorser and to the drawer within the four working days whick fol-
low the day of protest ....”” Counsel for plaintiff in his reply asserted that even-
though the said Art. applies 10 promissory noles, Arf. 825(1){(c) says that the pro-
visons relating to bills of exchange apply insofar as they are not inconsistent with
the promissory notes. Moreover the provisions of Art. 788 may not apply if they
are not consistent with the promissory note. Even though, the person who issued
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the promissory note under his signature and the one who issued a bill of exchange
are, for lack of amharic terminology given the ssme name (*awchi”), they are
called ““maker” and ‘drawer” respectively in the English. And their legal obliga-
tions differ. Art. 826(1) states thet the person issuing the promissory note has the
same duties as the one issuing a bill of exchange. And as Art. 796(1) states that
except for the acceptor the holder shall lose his right against the endorsers, the
drawer and other liable parties if the time limit fixed for payment expires. There-
fore, plaintiff argues, that he does not lose his right.

The person who signs a promissory note is the one who promises to pay the
sum. The person who signs a bill of exchange is the one who orders that a sum
be paid. Although both are called ““awchi” in the amharic they are termed ‘‘maker”
and “drawer” in the English. Art 826(1) states that the drawer is obliged to fulfill
his obligations in the same manner as the acceptor of a bill of exchange and
the maker resembles the endorser of a promissory note. In this sense the ‘“drawer”
must be Ato Abdel Kerim Ahmed, the one who transferred it to the bank by
means of endorsement. And since the defendants are considered like acceptors of
a bill of exchange, Art. 796(1) applies to this case. According to Art. 796(1), if
the day for drawing notice of acceptance or a protest for promissory note payable
at a fixed date expires, except for the acceptor, the holder shall lose his right
against the endorsers, drawer and other parties liable. Since defendants are consider-
ed as acceptors it means plaintiff has not lost the right to bring action.

Although, the Commercial Code Art. 796(1}) does not say when notice of non-
acceptance or non-payment should be made, according to Art. 788(1); a protest
should be drawn within the following four working days. It is clear that the holder
should give notice of non-acceptance or non-payment to the drawer and the endorser.
Here another question arises. Here the notice which should be given in the follow-
ing four working days is given under the instrument which requires publicity pro-
test. In the promissory notes under consideration it is agreed that defendants will
pay without this requirement of protest. However, it does not state as from when
the notica is to be given. As Art. 78%(1) says that “the heolder, the endorser or
the acceptor for honour may by the provision ...” sans protest ‘‘or any other
similar words written on an instrument ard signed, release the holder from having
a protest of non-acceptance or non-payment drawn up in order to exercise his right
of recourse”, and since plaintiff need not give notice to deferdants hi right to
bring action stands inviolate. Even though both sides failed to cite Art. 789(2),
we deem it to merit a legal dictum. Since sub-article 2 of this Art. says that
“this provision shall not release the holder from presenting the bill within the
prescribed time, nor from the notice he is required to give, the holder (plaintiff
the bank) is required to present the promissory notes and to give notice despite
defendants signature which accepts a condition to the contrary.

The promissory note worth $ 6,000 (six thousand dollars) is payable on October
28/1967 and the instruments worth $ 4,000 (four thousand dollars) is payable on
October 29/1967. Plaintiff received both instruments on August 3/1967. Plaintiff
demanded payment from defendants on Hidar 28/1960 (Febrnary 8/1967). This shows
that plaintiff demanded payment a month after the expiry of the prescribed period.

Although defendants have agreed to pay ‘“sans protest”, since Art. 789(2) says
that noitce should be given to defendant at a prescribed period without specifying
the time for notice, plaintiff has delayed from giving notice. Though one can say
plaintiff did not give notice in time, since 788(2) says ‘‘a person who does not
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give notice within the prescribed time shall not forfeit his rights, the plaintiff has
not lost his right to sue irrespective of whether he gave notice or not.

In accordance with above, we hold that defendants should pay the amount
indicated in the promissory notes. The defendant in case No. 30-60, Ato Usman
Zekir should pay the § 6,000 (six thousand dollars) and, the other defendant in
case No. 34/60, Ato Abdela Mohammed Seif the$4,000 (four thousannd dollars) in
addition, they must pay court expenses, and costs incurred, and the legal interest
of 9% until all the sum beginning from the time when the promissory notes should
have began to be paid until the final day of payment.

We will decide on the costs when the bill of costs has been presented to the
court in accordance with Art. 463 and 464 of the Civil Procedure Code.

This judgment has been delivered in open court, this day, the 27th of Tikemt
1962, in the presence of both parties.
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HIGH COURT
Addis Ababa, Commercial Division.

Judges:
Ato Negussie Fitawake
Ato Mohammed Berhan Nurhussen
Ato Tibebu Abraham

CHARTERED BANK OF LONDON v MAISON F. LIVIERATCO
ETHIOPIA Ltd.

Civil Case No. 1995/59

Civil Procedure—withdrawal from a suit with court’s permission—costs—Arts, 278,279 Civ
Pro. C.

The Applicant instituted a2 suit against the Respondent, in the High Court. The suit was
appealed to thc Supreme Court and then to the Chilot which remanded the case to the High
Court. When the High Court granted the Applicant's request to withdraw from the suit and dis-
missed the suit, the Respondent field an application requesting the court to order the applicant
to refund him the cost, which he has incurred as a result of the litigation.

Held: Respondent’s application was rejected.

(1) If a plaintif withdraws from a suit with the court’s permission, he doss not have to
pay costs at the time of the withdrawal of the suit.

{2) The plaintiff would have to pay costs when he institutes a fresh suit.

DECREE

The reasons for the present decision will be stated hereunder. The counsel for
the Respondent presented an application to this court on June 29, 1970 (G. C.).
In the application it is stated that the Applicant, the Chartered Bank of London,
brought a suit, file No. 1225/59, against the Respondent. The case after being
instituted in the first instance, in the High Court, and after a recourse to Supreme
Court reached His Imperial Majesty’s Chilot. The case after revision in the Chilot
was remanded to the High Court. When the High Court was about to finally
dispose of the case, the Applicant requested the Court to withdraw from the suit.
Upon the request of the Applicant the Court dismissed the suit. The Respondent
in his application points out that he bas incurred costs amounting to Eth.$ 16,500
(sixteen thousand and five hundred Ethiopian doliars) because of the present dispute.
The Respondent requests the Court to pass a decree which would entitle him to the
said costs from the Applicant.

The counsel for the Applicant presented his contention to the claim made-by
the Respondent on July 15, 1970 (G. C.). In the contention the Applicant stated
that the Bank petitioned the High Court in 1967 (G. C) relying on good faith
and valid evidence to declare the Respondent bankrupt by law. But, the Respond-
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ent through various types of dilatory tactics caused the suit to linger in the dif-
ferent courts for 24 months. Finally, when the case was remanded to the High
Court, after a lapse of 34 months, the Applicant felt that the purpose for which
the petition was submitted cannot be realized. As a result, on the basis of Art.
278 of the Civil Pro. C, the Applicant petitiored the court to permit him to
withdraw from the suit. Pursuant to the application, the court dismissed the case.
Since the Respondent did not object to the dismissal of the suit he did not request
that he be paid costs of suit and lawyer's fee the applicant argued that the appli-
cation of the Respondent for payment of costs incurred by him is groundless.

The arguments of both sides are as stated above. Now, the issue that has to
be decided in this case is whether a party who has been granled the permission
to withdraw from a suit by this Court should pay costs to the other party. Art.
278 (2) (b) of the Civil Pro. C. states, where the court is satisfied ‘‘that there are
other sufficient grounds for allowing the plaintiff to institute a fresh suit for the
subject-matier of a suit or part of a claim, it may, on such terms as it thinks fit,
grant the plaintiff permission to withdraw from such suit or abandon such part of
a claim, with liberty to institute a fresh suit in respect of the subject-matter of
such suit or such part of a claim.”, The Code in Art. 279 (1) further provides
“Where the plaintiff withdraws from a suit, or abandons part of a claim, without
the permission referred to in Art. 278 (2), he shall be liable for such costs as the
court may award and shall be precluded from instituting any fresh suit in respect
of such subject-matter or such part of the claim.” I a party withdraws from a
suit without the permission of the court he will be liable for costs as the court
may order, pursuant to Art. 279 of the Code. However, Art. 278 of the Code
does not say that costs shall be awarded to the other party where the plaintiff
withdraws from a suit with the permission of the court. Now what we have to
consider in this case is that where a plaintiff withdraws from a suit pursuant to
Art. 278, upon the permission of the Court, does he have the liberty to institute
a fresh suit in respect of the subject-matter of such suit. If a plaintiff is given
such right should a defendant also be awarded costs where he has incurred expenses
from the imstitution of the suit until the time of withdrawal by a plaintiff?

The answer to this question seems to depend on the close examination of the

phrase ‘* . .. on such terms as it thinks fit, . . . ™ stipulated in Art. 278 (2)
{b) of the Civil Pro. C. It appears that such phrase is not a precondition for
withdrawal from a suit. This can be observed from the previcus, **. . it, may,

on such terms as it thinks fit, grant the plaintiff permission to withdraw from such
suit or to abandon such part of a claim with liberty to institute a fresh suit in
respect of ths subject-matter of such suit or such part of a claim.” The rights of
the defendant under Art. 279 of the Code are, the court shall award him costs
aad the plaintiff shall not bring a fresh suit on the same subject-matter. However,
when the court grants to the plaintiff the permission to withdraw, his rights to be
awarded costs and institute a fresh suit are protected. The right to institute a fresh
suit i embodied in the provisions of Art. 278 of the Code. As to the phrase
*“, . . on such terms as it thinks fit . . ” we have to construe it to include the
power to order costs by the court. It would not be in the interest of justice to
deprive the defendant of the right to be awarded costs, while we respect and
enforee the right of the plaintiff to bring a fresh swvit. However, we have to care-
fully examine the situations as to when the court may award costs to the defend-
ant. On the basis of Art. 278 one may ask as to when the court may award
costs to the defendant. Should it be when the plaintiff withdraws from the suit

= 270 —



CHARTERED BANK OF LONDON v. MAISON F. LIVIERATO ETH. LTD.

or at the time when the plaintiff institutes a fresh suit in respect of the subject-
matter of the suit? If we choose the latter alternative, then the awarding of costs
to the defendant may not be realized unless a fresh suit is instituted by the plain-
tiff. However, if a fresh suit is not brought by the plaintiff, the defendant will
not incur costs. On the other hand, if costs are to be awarded at the time when
the plaintiff withdraws from a suit, the whole purpose of granting permission to the
plaintiff to withdraw from a suit by the court will be defeated. In principle, the
question of costs should be decided only after a final judgment has been rendered
by the court, and should be levied from the unsuccessful party. But in the present
case there is neither a successful party nor a one that has lost.

This case suffered delay as a result of an appeal made by the defendant on
erroneous grounds. Furthermore, the appellate court without a proper examina-
tion of the grounds of appeal decided in favour of the defendant by a majority
vote. Thereafter the plaintiff submitted a petition to His Imperial Majesty’s Chijot
for revision of the case. The case was remanded to this court from the Chilot.
However, the plaintiff was tired of the prolonged litigation concerning the question
of bankruptcy that he applied to this Court to withdraw from the suit. The plain»
tiff 1equested this court to grant him permission to withdraw from the suif on the
basis of Art. 278, without prejudicing his right to institute a fresh syit. This court,
after examining the adequacy of the grounds for withdrawal permitted the plaintiff
to withdraw without prejudice to his right to institute a fresh suit in respect of
the subject-matter of the suit. Since the withdrawal of the plaintiff is advantageous
to the defendant because the action brought against him would be discontinued, it
would be just fair to exonerate the plaintiff from payment of the costs to the
defendant as this would make the two parties on equal footing. The question of
costs can be raised only when a fresh suit is instituted by the plaintiff in respect
of the subject matter of the suit. It may be argued that the right of a plaintiff to
withdraw from a suit at any time he wishes would be prejudicial to a defendant.
So, it may be further argued, why should we not award the defendant costs when
the plaintiff withdraws even with permission from the court in order to compensate
the defendant for the costs he incurred as a result of the litigation. This argument
is untenable because, when the plaintiff requested the court to grant him permission
to withdraw from the suit, this court before granting the permission examined whe-
ther there were sufficient grounds for allowing withdrawal. This court found that
there was adequate reason to permit the plaintiff to withdraw, implying that the
rights of the defendant have not been infringed. Thus, since the plaintiff has not
instituted a fresh suit in respect of the subject-matter of the suit from which he
withdrew, we have rejected the claim of the defendant to obtain costs from the
plaintiff,

This opinion bas been delivered, this 7th day of April, 1971 (G. C)).
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LEGAL ETHICS
(Englih Summary)

by Teferi Berhane

The author deplores that by there are no recognized rules for the professional
behaviour of lawyers in Ethiopia. He also regrets the non-existence of bar associa-
tions like those existing in other countries. Being a practitioner himself he discusses
the problems of lawyers and the legal profession in Ethiopia.

He strongly advocates the promulgation of rules for professional behaviour
and makes suggestions as to their content. He also urges the formation of

bar associations which, in his opinion, should be modelled with regard to foreign
experiences.
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JOURNAL OF ETHIOPIAN LAW - VOL. VIII-No. 2

Eth. $31,250 (Thirty one thousand two hundred and fifty Ethiopian dollars), and legal
interest of 9% from the date the action was brought until the time the debt is
completely paid. Since the suit was instituted in forma paperis by the plaintiff, we
rule that the second defendant pay all the costs and expenses incurred in the suit.
Furthermore, since the joint venture has not been made liable for the debt which
the second defendant borrowed without authorization the third defendant is fully
exonerated from any liability. If there is any personal property which the second
defendant contributed to the joint venture such property will be attached to make
sure that the debt is wholly paid. The plaintiff is entitled to obtain the costs he has
incurred in the suit from the second defendant. When the plaintiff produces before
this court an itemised bill of costs showing the expenses he incurred in the suit,
pursuant to the provision of Arts. 463 and 464, the court shall pass a decree on
the payment of the costs,
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