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The following reports are cases decided by the Supreme Imperial and the High
Courts of Ethiopia. The Amnharic judgment is official and always precedes the Eng-
lish.

The Journal of Ethiopian Law is a scholarly publication, addressing itself to all
members of the profession. Its purpose in publishing judgments is to make known
to the profession interesting decisions which in the opinion of the Board and Editors
raise important issues of law. In selecting a particular judgment for publication, the
Board and Editors do not wish to convey the impression that the judgment is
definitive on any proposition for which it may stand although the quality of the
decision is always an important consideration in determining whether it should
be included in the Journal. When, in the opinion of a Board Memebr or an Editor,
a judgment is of interest and raises an important issue of law but there is reason
to believe that aspects of the decision are contestable or that the result reached
by the court is not clearly the only supportable conclusion, a note on the case
is often included. The absence of such a note is not however to be interpreted
as indicating complete finality on the issues raised in the case, as it is expected
that members of the profession on all levels may hold differing opinions on the
merits of any judgment published herein.

The Members of the Board and
The Editors.
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SUPREME IMPERIS, CCRT

Asmara

Justices:

Ato Haile Aman
Dejazmach Woldemichacl Mehari
Ato Zewdu Asfaw

BAHTA TEWOLDE BERIAN et al v. PUffQ S&UTOR

Criminal Appeal No. 74/63

Armed robbery-Adequacy of Evidence-Unconstitutionality of applicable law-The Banditry Act
of 1957, Order No. 27 of 1962, Articles 37, 38 and 55 of the Constitution, Arts. 6 and 9 of the
Penal Code.
Appeal lodged against the decision of the High Court which sentenced defendants to ten years
rigorous imprisonment under the Banditry Act of 1957. The appeal was lodged for reasons of
inadequacy of evidence and the unconstitutionality of the law under which the High Court fodnd
the defendants guilty.

Held: Sentence passed by the High Court was confirmed by substituting the law applied with
another law.

(1) The 1957 Proclamation is not in agreement with the Constitution.
(2) The 1957 Proclamation is repeated by Order 27 of 1962 and replaced by the Penal Code.
(3) Only laws enacted in accordance with the Constitution should be enforced.
(4) People living in provinces other than Eritrea are not required to know a special law

meant to apply in Eritrea.

JUDGMENT *

The Public Prosecutor brought an action against the five appellants in the High
Court under Criminal File No. 115/61. They were charged of violating Sections 2, 3
and 4 of the Eritrean Banditry Act of 1957 which was enacted when Eritrea had
a federal government. Details of the charge stated that the five defendants, together
with another six robbers who have not yet been captured, did attack at 11:00
a.m. on June 29, 1968 and at a place called Ayenebi, a desert area in Barentu,one Mohammed Fed and one Mohammed Omer and plundered 155 (one hundred
and fifty) cattle. -

When defendants were asked to answer to the charge of stealing the cattle
and to explain how 46 heads of such cattle were found in their possession or at the
place where they had hidden them, they denied the allegations and pleaded not guilty.

Six witnesses were called by the Public Prosecutor to give evidence. Of them,
the three were shepherds whose cattle were plundered. They stated that on the
day and hour mentioned in the case, the five defendants and their friends tied
them up and under the threat of arms plundered their 155 cattle. The case was

reported to the police station in their locality and the shepherds said that, although

• Refer to Ato Fasil Nahum's article "the Enigma of the Eritrean Legislation", p. 307
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they had never seen the thieves before, they would be able to recognize them if
they saw them again. At some later time, they were sent to a place called Inda
Sellasie in the Tigre province where they were told that their cattle were taken.
They travelled at night and hid during the day. The case was reported to the
Woreda Governors and with the assistance of the police and members of the security
department, some of their cattle were finally found in the village of the defendants.
Forty six of the cattle were identified as theirs and given to them.

Earlier, fifty one (51) cattle were found [in the desert] and given to them, thus
bringing the total number of heads received by them to ninety seven (97). The
remainder of the cattle (58 heads) were reported as still missing.

After the defendants were captured, they were sent to the Barentu police station
in the area where the offence had been committed. The shepherds were called by
the Police and asked to identify the robbers among other prisoners. It was so done.

The remainder of the witnesses are Woreda Governors living in the Tigre Pro-
vince. They testified that a search was carried out with the owners of the cattle,
that the latter were found in the defendants' barn, and that the shepherds identified
and took their cattle. They also testified that some of the defendats were captured
by them while others were captured by the police. In addition, they testified that
at the time when they captured about 600 heads of cattle from the barn belonging
to defendants, the latter were in the desert committing an act of robbery.

Defendants called defense witnesses to testify that at the time that the alleged
offence was committed, they were peacefully living in their hometown. But this issue
did not get enough support from the defense witnesses.

The High Court, in its judgment given on Januarty 1, 1971 under File No.
115161 found the defendants guilty and held that the case brought against them
was supported by satisfactory evidence whereas the testimony of the defense witnesses
lacked persuasion. The present appeal is lodged by counsel for defendants against
the judgment of the High Court which sentenced the defendants to ten years rigorous
imprisonment.

Counsel for Appellants, in his memorandum dated May 21, 1971 gave the
following reasons for lodging an appeal:

1. The first, second and third witness, who are also the eye-witneeses, in the
case, are themselves private complainants, in that it was their own cattle that were
plundered. Besides, eacn one of them has given a different acount of the facts.

2. The remaining three witnesses are not eye-witnesses.

3. The defendants, when they were arrested and interrogated at the police
station, explained that they did not commit the alleged crime.

4. The defense witnesses gave testimony to the effect that, at the time when
the alleged crime was being committed, the defendants were peacefully living in
their hometown. As a result, the evidence produced by the prosecutor is insufficient
to justify their punishment as criminals and they should be released.

5. In particular, Appellants No. 3 and No. 5 were granted amnesty when they
appeared, and irrespective of whether they have committed the crime or not, they
should not be tried and punished.
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It was again stressed by counsel for appellants that they should be released as
there was insufficient evidence to show that they had committed the crime of which
they were accused.

Counsel for appellants moreover stated that, even if the Court found that the
evidence adduced by the prosecutor was satisfactory, the law under which they
should be punished should not be the one under which the High Court foiid
them guilty (i.e. Sections 2, 3 and 4 of the 1957 Proclamation which was in force
when Eritrea had a federal government) but Article 636 of the Penal Code which
provides for a lesser punishment.

Counsel for appellants, in discussing the applicability of the Penal Code made
the following arguments.

- The Federal Status of Eritrea was terminated by Order No. 27 of 1962 which
made Eritrea part of the Unitary Administration of the Empire of Ethiopia. Sec-
tion 6 of the same Order does not permit the enforcement of laws which were in
force at the time when Eritrea was under a federal government;

- The application of that law is uncostitutional;

- The Constitution of the Empire of Ethiopia prohibits all discrimination amongst
Ethiopian nationals in matters regarding law and civil rights.

- A modern Penal Code has been proclaimed in accordance with the Constih-
tion of the Empire of Ethiopia and is applied throughout ,the Empire, and this
should be the law applicable in the present case.

The public prosecutor, in his short reply dated June 16, 1971, objected to the
appeal and requested that the punishment imposed by the court of first instance
be affirmed. When he was asked to explain why he failed to discuss the issue of
the applicability of the Banditry Act raised by counsel for appellants, he stated the
following orally:

"At the Court of first instance, the robbers were prosecuted under Sections
2, 3 and 4 of the 1957 Banditry Act which was in force when Eritrea had a
federal government. The High Court accepted this law, found the appellants guilty
and punished them accordingly.

Appellants, in their appeal to this Court, argued that they were convicted for
an offence which they did not commit, and asked this Court to reverse the judge-
ment of the High Court and to acquit them. I objected to their appeal by calling
six witnesses who tsetified against them and asked this Court to affirm the judgment
of the High Court.

I am fully aware that I have failed to discuss the issue of the applicability of
the law under which they were convicted. My reasons for not doing so are the
following:

A similar case involving this controversial law was filed in the High Court
under Criminal File No. 388/59. Two robbers, viz. Yemane Gebreyesus and Kiflegzi
Abraham were charged of committing the same crime as that for which appellants
in the present case are charged. They were charged under the Banditry Act of 1957
but the Court did not accept the law under which they were brought in and found
them guilty under Articles 636 and 637(1) of the Penal Code. They were sentenced
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to seven years rigorous imprisonment. I objected against the leniency of the punish-
ment envisaged by the Penal Code and the sentence imposed on the robbers and
lodged an appeal in this Court under File No. 228/62. In its judgment given on
May 26, 1971, the Supreme Court affirmed the decision of the High Court to the
effect that the law applicable was the Penal Code but at the same time increased
the sentence to ten years rigorous imprisonment. V

Since both the High Court and the Supreme Court have agreed that it is the
Penal Law which is to be applied and not the Banditry Act I found it unnecessary
to argue that this act was the one to be applied.

The reason we charged the robbers under the Banditry Act is the fdllowing:

In the case of Mesfin Tesfay, Salih Omer and Zemichael Alfe v. Public
Prosecutor, (Crim. File No. 21/64) The Public Prosecutor (Respondent) argued on
the basis of this law. In deciding this case, the Supreme Court applied the Banditry
Act instead of the Penal Code and, in delivering its judjment on July 4, 1964,
gave the following reasons: that, until such time as the Banditry Act is replaced
by another law (as specified by Section 6 of Order No. 27 of 1963 which terminates,
the federal status of Eritrea and provides for the application to Eritrea of the
System of Unitary Administration of the Empire of Ethiopia) it shall remain in
force. If the Court decides that Articles 636 and 637(1) should apply, we have
no choice but to take up the argument along this line." The above detailed statements
were made with respect to the facts of the case and the law applicable.

As a matter of law

Section 3 of Order No. 27 reads as follows:

"The Revised Constitution of Ethiopia given by Us as the Sovereign and Crown
of the Empire of Ethiopia on 2nd November 1955 shall continue to be the sole

and exclusive constitution to apply uniformly throughout the territory of the Empire
of Ethiopia."

In our opinion, the spirit of this provision is that the laws applicable in the
Empire of Ethiopia should only be those which are enacted in accordance with
the spirit of the Constitution.

Article 37 and 38 of the Constitution which are referred to in the Memorandum
of Appeal read as follows:

Article 37

"No one shall be denied the equal protection of the laws"

Article 38

"There shall be no discrimination amongst Ethiopian subjects with respect to
the enjoyment of all civil rights."

The above provisions of the Constitution prohibit any discrimintion amongst
Ethiopian subjects with respect to the application of the law.

Moreover, Article 55 of the Constitution reads as follows:

"No one shall be punished for any offence which has not been declared by
law to be punishable before the commission of such offence, or shall suffer any
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punishment greater than that which was provided by the law in force at the time
of the commission of the offence."

The Appellants came from their home town in Tigre to Ayenebi, in Eritrea, and
committed the acts of violence specified. Since the Banditry Act under which they
were charged was not in force in the province of Tigre where they came from,
they were not aware of the existence of such a law in the province of Eritrea.
There is no doubt that at the time of the commission of the offence, they thought
that if they should be caught, they would be charged and tried under the provisions
of the Penal Code, this law being applicable throughout the Empire of Ethiopia.

Art. 6 of the Penal Code provides that where the offender is tried for an
earlier offence after the coming into force of the Code, its provisions shall apply
if they are more favourable to him than those in force at the time of' the com-
mission of the offence. It, moreover, specifies that the court shall decide in each
-case whether, having regard to all the relevant provisions, the new law is in fact
more favourable. This means that the court is empowered to apply the law which
is more favourable to the offender.

Art. 9 of the Penal Code specifies that even when a person who has been
convicted under a previous law appeals to a higher court, the appellate court can
cite any law which it thinks is more favourable to the offender. In fact, even if it
is found that such a person is punishable under the new law, the court is given
the power to exonerate the offender.

In the Preface to the 1957 Penal Code of Ethiopia, His Imperial Majesty stated
that for the criminal law to be applicable, it is necessary "that effective, yet highly
humane and liberal procedures be adopted to ensure that legislative prescriptions
may have the efficacy intended for them as regulators of conduct" He further
added that "Punishment cannot be avoided since it acts as a deterrent to crimes
as, indeed, it has been said, 'one who witnesses the punishment of a wrong-doer
will become prudent'. It will serve as a lesson to prospective wrong-doers." The
Banditry Act is a mandatory law. Punishment for offences against the Act is speci-
fied. And as such, it contravenes modem laws enacted in accordance with the provi-
sions of the Constitution.

As explained above, since the aim of the law is to impose maximum punish-
ment in major offences and to mitigate punishment in lesser offences, the Banditry
Act which was passed at a time when Eritrea had a federal government, makes it
mandatory to punish the offenders mercilessly; this being particularly so, since the
law applicable to Ethiopian subjects in other provinces would not apply to Eth-
iopian subjects living in this province.

The above arguments tend to prove the discrimination between Ethiopian
subjects with respect to the law applied, such discrimination arising from mistakes
committed by people who interpret the law.

It is our opinion that the Banditry Act is not only unconstitutional but it
also contradicts the provisions of the Penal Code, the latter legislation being enacted
in accordance with the spirit of the constitutional provisions. In view of the fact
that Section 3, of Order No. 27 which brought about the termination of the Federal
Status of Eritrea and the application to Eritrea of the System of Unitary Admini-
stration of the Empire of Ethiopia, provides that the Revised Constitution of Ethiopia
proclaimed on November 2nd, 1955 is the sole and exclusive Constitution to apply
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uniformly throughout the Empire of Ethiopia, it is to be assumed that this cont-
roversial law [the Banditry Act] is repealed by this Order and replaced by the
Penal Code. Should this not be so, reference should be made to Section (6) of
Order No. 27 which provides as follows: "All enactments, laws and regulations
or parts thereof which are presently in force within Eritrea or which are denomi-
nated to be of federal application, to the extent that the application thereof is
necessary to the continued operation of existing administrations, shall, until such
time as the same shall be expressly replaced and repealed by subsequently enacted
legislation, remain in full force and effect, and existing administrations shall con-
tinue to implement and administer the same under the authority of the Imperial
Ethiopian Government." It is the duty of the administration to identify and present
to the legislator all laws which are deemed necessary for the continued operation
of existing administrations. Then, whereas it is the legislator who promulgates such
laws, can the court or the public prosecutor take the role of the legislator and
say which law must apply? In our opinion they cannot. We have explained all
this as a principle of law. If this controversial law was indeed replaced by Arts.
636 and 637(1) of the Penal Code and in view of the fact that the Penal Code
covers robbery extensively and this offence could, facts permitting, carry even the
death sentence, all of the above arguments could have been avoided.

For all of the above reasons, we have accepted the argument raised by counsel
for Appellants and hold that if the latter are found guilty they should be punished
under Arts. 636 and 637(1) of the Penal Code.

With reference to the plea of "not guilty" entered by Appellants the Court
finds that such plea cannot be upheld. Appellants left their place of residence in
the Tigre province and went to Eritrea. On the day and time mentioned in the
case, they tied up the shepherds, threatened them with arms, and plundered 155
heads of cattle out of which 46 were found in their barn and returned to the
owners. Another 51 cattle were found in the desert, where they had been left byAppellants, and returned to the owners. And the remainder of the cattle are still
missing. Appellants were captured with the help of the Woreda governors and the
police. They were sent to the place where the crime was committed and were
identified by three witnesses. In view of the fact that six witnesses testified against
them whereas their own defense witnesses failed to support their allegations, we have
found the Appellants guilty under the provisions of Arts. 636 and 637(1) of the
Penal Code.

With particular reference to the argument raised by Appellants No. 3 and 5 to
the effect that they had been granted amnesty for the offence which they com-
mitted in Tigre province, it should be made clear that such grant applied only
for offences comitted in Tigre and not for those committed in Eritrea.

Since Appellants committed aggravated robbery which is dangerous to public
security, we find that the decision of the High Court in sentencing them to ten
years rigorous imprisonment is proper and hereby affirm the judgment.

Copy of this judgment must be sent to the High Court and a written state-
ment to the Prisons Administration.

Judgment delivered at an open hearing held at the Supreme Imperial Court,
Asmara, this 28th day of June 1971 in the presence of both parties.
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THE IMPERIAL ETHIOPIAN GOVERNMENT
HIGH COURT

Addis Ababa
Juges:

Ato Abebe Worke
" "Teshome Tessema
" Kessete Zerie

Ato Assefa Desta v. Mr. Lugio Giovanni
Civil file No. 81164

Action brought by plaintiff requesting for a patent for his alleged invention of Mitad (oven).
The defendant, who acts as a defendant-plaintiff, denies the plaintiff's allegation and stating that
he was the inventor wants the patent for himself.

Held: Action dismissed.

1. There is no law governing patent and its enforcement.

2. Com. C. Art. 148 states that special laws will be passed about patent, and so nothing can
be done until such laws are passed.

JUDGEMENT*

In the suit instituted by Assefa Desta, the defendant Lugio Giovanni has act-

ed as a defendant-plaintiff. Each one of them, claiming that he invented 'mitad'
states that be be given patent to it. In his suit of 23-9-71, Assefa stated the following:

That he had invented, from his mind an injera baking oven that can be ope-

rated both by electricity and gas. But when he applied to the Ministry of Comme-
rce and Industry for registration of his invention in accordance with the Commer-
cial Code, he was told that there could be no registration because Commercial Co-

de Art. 148 (2) provides that Special Laws concerning patent would be passed; and

that the law was not yet passed. He further on stated that he was granted patent

right after his petition to His Majesty, and so the Ministry of Commerce and In-

dustry gave him patent under No. 349-62. As Commercial Code Art. 149 directs to the

Civil Code provisions, it was necessary to request enforcement in accordance with

Civil Code Art. 11. And" the Ministry of Commerce and Industry publicized this
patent right in the "Addis Zemen" newspaper of 10-11-69.

Thus according to Civil Code Art. 1666, as the person in whose name the work
is published is deemed to be the author thereof, and as Art. 1648 refers to any 'other
work created by the intelligence of their author and presenting an original character,'

and as the defendant who was, under an employment contract, employed for his techni-
cal knowldege by the applicant, became a competitor for the patent; so the app-
licant applies for a judgement that his patent right approved by His Majesty be re-

* Refer to Mr. Wenship's article "Industial Property Rights in Ethiopia" p. 357

- 227 -



JOURNAL OF ETHIOPIAN LAW - VOL. IX - NO. 2

spected, that he be entitled to a compensation for the infringement of his legal ri-
ght and be defrayed for the costs.

In his written reply of 11-11-71 and his suit as a defendant-plaintiff, the defen-
dant did not accept the contention of invention, by the applicant. He stated that
the Ministry of Commerce and Industry had given the applicant a five year pat- .
ent, but as the applicant did not present evidence from the Ministry of Pen show-
ing that he had been granted permission from His Majesty, it cancelled the patent
given to the applicant and it published a notice to this effect in the "Addis Zemen"
newspaper. The citing by the applicant of the Civil Code provisions is irrelvant.
There is no law of patent in Ethiopia; nor is there any law for the enforcement
of it. In other countries when a person invents something he declares so, show his
invention, and if necessary he would formally disengage its parts and put it back to
the original position; moreover he must declare by oath his having invented the thing.
But the applicant did not do this; his statement that he had employed the defend-
ant is false. The defendant further on stated that the applicant was not successful
in his attempt to have another person make him an aluminium oven. But as he pr-
eviously knew that'the defendant invented and was making electric ovens, he reque-
sted the defendant to make him ovens, and the defendant made and delivered diffe-
rent kinds of ovens to the plaintiff at a price of $ 3O00. Although their aim was
to produce the ovens together as partners, the plainfiff, after taking the ovens made
by the defendant, did not pay the whole amount and abadoned the partnership.
The contention by the plaintiff that he was inventor is supported by no evidence.
So having stated what is detailed above, the defendant applied for the rejection
of the suit. As defendant-plaintiff he also stated that in 1962-63 he invented
an electric oven which can be used for industrial purposes and which could produ-
ce 500 'injeras' in an hour. When in 1966-67 he applied to the Minstry of Com-
merce and Industry for patent, he was refused on the ground that there is no law
of patent. After that he made and sold ovens. For example, he had sold an oven
to the :Body Guard at $ 2500. And as he was the first person to invent it, he be-
gan to form a joint venture with Kassaye Wolde Michael with the intention of
producing ovens; but they gave up the idea because of lack of money. Thus the de-
fendant applied to the court that the applicant be suspended from producing elec-
tric ovens.

Both of them submitted counter-replies to the counter suits. In his argument,
each claimed to be the inventor.

Evidence submitted by the plainff is the following:

1. Evidence of registration that the National Food Making Institute is regis-
tered for this commercial business (2) a certificate affirming the above (3) a state-
ment in which reference is made to the effect that he was granted patent by His
Majesty: (4> the patent right given by the Ministry of Commerce and Industry (5)
the publication to this effect in the 'Addis Zemen' newspaper. (6) a notice by the
plaintiff in the "Addis Zeman' newspaper.

Evidence of the defendant is the following:

(1) A statement to the effect that the plaintiff's patent is of no effect; (2) the
defendant's requset to the Ministry of Commerce and Industry for patent; (3) the
sale of ovens by the defendant to the Body Guard; (4) the defendant's joint ven-
ture contract with Kassaye Wolde Michael.
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In addition both parties presented witnesses to explain certain points.

This Court will not consider the issue whether the first inventor was Assefa De-
sta or Lugio Giovanni. It will consider whether Ethiopia has any law which gives
patent to an inventor; if Ethiopia has such a law what are the procedures to be
followed by the patentees.

Right of patent is a personal right given for a limited period of time to an in-
ventor of a useful thing, to multiply, sell, exchange, pledge it, etc. The reason for
the granting of such right to an inventor may be to encourage him or others to con-
tinually pursue knowledge. At the place where this right is given, it is known to
whom it is given, and under what condition, and how one can tell whether such
a right is given; in general the obligations and rights of the patentee are detvled.
The Ethiopian Legal provision which states about patent is Commercial Code Art.
148. Art. 148 (1) states about registered inventions while Art. 148 (2) states that
patent shall be under the rule of special laws. But the special laws of patent have
not yet been legislated.

Ato Assefa contends that although the law has not been legislated, since he
is the author in accordance with Civil Code Art. 1666 and since Civil Code Art.
1648 (e) includes "any other work created by the intelligence of their author and
presenting an original character", he has to make use of these provisions. Both Art.
1666 and 1648 are found in the section of "Literary and Artistic Ownership" There
is the argument that Art. 1648(e) includes patent since it states "any other work";
but this is to include any literary work that is not enumerated from (a) to (d); it
is not to include patent or anything outside of literary and artistic ownership. The
argument could make sense if Commercial Code Art. 148 directs, like Commercial
Code Art. 149, to Civil Code provisions. Commercial Code Art. 148 explicitly pro-
vides that special laws for patent would be passed; so nothing can be done until
such special laws are passed. Neither Art. 148 nor Art. 1648 can be cited if Co-
mnercial Code Art. 148 which states about patent did not direct us to Art. 1648
or if Art. 1648 did not explicitly state about patent. No decision can be passed by
analogy because there can be no analogy when it is provided that especial laws would
be passed.

Therefore as there is no law governing patent and its enforcement, and as Civil
Code Arts. 1647-1674 are inapplicable we have rejected Ato Assefa'a request to app-
ly Civil Code Arts. 1666 and 1648 (e).

As a second point, we will examine the contention that he was granted permi-
ssion for patent by His Majesty- The plaintiff stated that the Ministry of Comme-
rce, after seeing the order from the Ministry of pen, gave him the permit; but the
plaintiff has not presented evidence to this effect. Although the Minstry of Comme-
rce and Industry put in the registration that this was permitted by His Majesty, it
doubted the existence of such a permit; and requesting the submission of such a
permit it stated the following, "we are not responsible for any problem that arises
by reason of the non-submission of the permit; we hereby notify that we have no
objecting ground to any third party who is concerned with this matter." Whether
this statement reached Ato Assefa or not, it means that there was no objecting gro-
und against third parties until the time the so-called permit was submitted and un-
til the Ministry of Commerce and Industry notified third parties. This court can-
not enforce any right unless it sees the permit granted by his Majesty.
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Thus (1) because there is no Patent Law in Ethiopia, and (2) because there can-
not be passed any decision on the allegation that His Majesty had granted permi-
ssion as there is not presented any such permit, we have rejected Ato Assefa Des-
ta's request for patent on oven invention and his request for the reservation of his
right to ask damages; we have rejected the suit.

While Lugio Giovanni was objecting to the plaintiff's suit arguing that there is
no patent law in Ethiopia he was at the same time applying for the recognition of
his right as the first person who invented it; thus as his demand is valueless we
have rejected his suit. A law provision which is non-existent as to one is nonexis-
tent for the other too; both are equal.

As the argument is based on question of law there is no need to consider the
evidence of the two parties. Thus by cancelling both suits, we have given this jddg-
ement today July 20-1972 in the 1st division of the High Court of Addis Ababa.
Each party would take care of its costs.
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THE IMPERIAL ETHIOPIAN GOVERNMENT
HIGH COURT

Addis Ababa
Judges:

Ato Assefa Liben
" Tadesse Wolde
" Daniel Zewde

THE BENSONS CONFECTIONARY LTD.
V

AGENTS OF DOFANTI LTD. ASSEFA BROTHERS LTD.

Civil File No. 587/65
Miazia 10, 1965

Civil Code Arts. 587-65

Commercial law-Trade-marks-unfair competition-
Commercial Code articles 131, 133, 134, Civil Code. Article 2122.
Action brought by plaintiff seeking to bar the defendant's use of similar trade-marks on the

ground of unfair competition.

Held: Action dismissed.
1. No evidence produced to show that the similarity of the trade-marks has caused con-

fusion among Ethiopian customers.
2. Even the illiterate customers can take the word, Benson or Denti, written on the cover of

the candies as a distinguishing mark.

JUDGEMENT*

The plaintiff being the owner of a trade-mark which reads, Bensons Confectio-
nary Ltd. has for a long time been using the same trade-mark in Ethiopia as well
as other countries. It has published notices in the newspapers of Voice of Ethio-
pia and the Ethiopian Herald to show that the trade-mark was its property. It has
registered the said trade-mark in the Ministry of Commerce and Industry. However,
the defendant knowing that the said trade-mark belonged to the planitiff, used a
trade-mark which is the same in appearance, colour and shape. The only difference
between the two trade-marks is the omission of the word, Bensons, by the defen-
dant from his trade-mark. Thus, the defendant sells candies by deceiving the public.
Since most of the customers are illitrate, they are unable to distinguish the sweets
of the defendant from those of the plaintiff. Thus, since such practice amounts to an un-
fair competition under Art. 131 of the Commercial Code, the plaintiff moves that
the defendant be barred from using the said trade-mark in pursuance of Arts. 134
of the Commercial Code and 2122 of the Civil Code.

* Refer to Mr. Winship's article "Industrial Property Rights in Ethiopia" p. 357
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In his reply, the defendant stated that since there is no registration of trade-

mark in Ethiopia, the plaintiff cannot claim that he had registered the same. The
plaintiff had been selling his goods before the time he claims to have registered the

trade-mark. In addition to the fact that parties have been selling their products with

different kinds of tin containers, the covers used by them bear no similarities what

ever. The words on the said trade-marks are also different. Even if some of the

customers are illiterate and hence cannot read the writings on the trade-marks, they

can distinguish the two candies based on the pictures thereon. Hence, there is no

confusion posed. Furthemore, in addition to the fact that the two parties are ow-

ners of industries registered in England, they have been trading many years after

having registered their trade-marks there. The defendant then stated that the fact

that the plaintiff instituted the Case in Ethiopia knowing that the defendant sells

the same goods in England, that the sale of the same there has not "posed any co-

nfusion, and that he has not instituted a case there constitutes an act contrary to

good faith and thus the case must be dismissed.

In his reply, the plaintiff does not deny that the parties have registered their

trade-marks in England and that they have been selling their goods there. He main-

tains nonetheless that since the majority of the English population is literate and

since the contrary is true in the case of the majority of the Ethiopian population,

very similar trade-marks do not confuse the former while they do confuse the lat-
ter.

The above constitutes the substance of the parties' contentions. The issues' to be

decided are the following:

1. In the absence of registration of trade-marks in Ethiopia, does the fact that a

trader issues a notice in a newspaper to confirm his ownership of a particu-

lar trade-mark and his deposition of the same in the Minstry of Commerce and

Industry entitle him to an exclussive use of the trade-mark?

2. In the absence of a law governing the registration and protection of trade-mar-

ks, can the court not bar unfair competition in pursuance with the Commer-
cial Code?

3. Has the defendant used a similar trade-mark to that of the plaintiff and there-
by caused an unfair competitions?

4. Does anyone of the parties have proper ground to institute a case against the

other in Ethiopia, in view of the fact that the parties had registered their trade-

marks in England, sold their goods there for a long time and without anyone

of them resorting to sue the other on the ground of using a similar trade-
mark in England?

It is not necessary to resolve all the issues raised. Nonetheless, even if there is

no special proclamation in Ethiopia governing the protection and registration of tra-

de-marks, there is no reason why the court cannot bar a trader, pursuant to Art.

134 of the Commercial Code, if it finds that such a trader has engaged in an un-

fair competition under Art. 133 of the Commercial Code by using similar trade-ma-

rks as those used by a previous trade and thereby causing confusion among custo-

mers. It is- established that the parties have not instituted suits against one another

in England on the ground that the similarity between their trade-marks causes con-

fusion among the English customers. The explanation why an action is instituted in

Ethiopia on the same ground has been indicated by the plaintiff as being the fact

- 235 -



JOURNAL OF ETHIOPIAN LAW - VOL. IX - NO. 2

that since the Ethiopian customers are in the majority of cases illiterate, they areunable to read the writings and hence they are likely to confuse the trade-marks,
which is not the case among the English customers by reason of the fact that they
are literate.

However, the plaintiff has not produced evidence to establish that the sima-rity between the said trade-marks has posed confusion among Ethiopian customers.In addition, the trade-marks have not caused confusion among the people where thetrade-marks were created and known and no action has been launched there on thatground. In view of this, we do not consider it proper for the plaintiff to institutea case on the ground that the customers in the importing country are illiterate.
Basically, it is believed that customers in every country have comparable intelligenceto distinguish the goods they buy. Since there is only one word on tle covers ofthe candies, even the illiterate customers can take the words, Bensons and Denta, onthe covers as distinguishing marks. The plaintiff should have refrained from institut-ing an action on the ground that the trade-marks confuse the customers in the cou-ntry to which they are exported and being sold, while the same trade marks havenot been a cause of dispute in the country from where they come, and without anyevidence showing an improper, clear, and glaring practice of unfair competition bythe defendant. The request of the plaintiff is unacceptable and hence we dismiss thecase. We hold that that plaintiff should pay the costs of the defendant, the amountof which will be determined when an itemised bill of costs is presented.
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IMPERIAL ETHIOPIAN GOVERNMENT

High Court

Addis Ababa
Judges:

Kegnazmatch Asayehegn Adal
Ato Yigezu Amakele

" Marcos Wolde Senbet

ATO WOLDE HAWARIAT TECLE GIORGIS v INLAND REVENUE
DEPARTMENT

Civil Appeal file No. 613/63
Meskerem 10, 1965

Tax law-definition of machinery-Transaction Taxes Proclamation No. 205 of, 1963 Art. 9.
Transaction Taxes (Amendement) Proclamation No. 254 of 1967 Arts. 3 (h) and 4 (c).

Appellant filed an appeal in the High Court objecting the majorty decision of the Tax Com-
mission that he should pay Transaction Tax on the ornaments he produces by using a hammer
and an air pump. Respondent argues that the mentioned instruments should be included in the
definition of 'machinery' and goods prepared with their aid should be subject to transaction tax.

Held: For appellant on the following grounds.

1. Transaction Tax shall be levied on goods produced by machines which turn about, as in
the case of machinery and a motor, and which are capable of producing a result or speeding up
the process.

2. No Transaction Tax would be levied on goods produced with the aid of ordinary hand
tools which do not have the capacity to turn about.

The Tax Appeal Commission, in its session of Ter 4, 1963 (E. C. ) decided that
appellant should pay transaction tax on the ornaments which he produces and sells in
accordance with article 3 (h) of the 27th year No. 1 Negarit Gazeta - which pro-
vides that transaction tax shall be charged on any instrument operated manually.
This is an appeal to have this majority decision of the Tax Appeal Commission re-
versed-

We have, after examining the appeal, decided as follows:

DECISION
In his application dated Yekatit 2, 1963, appellant stated that he should not be

required to pay any transaction tax on a product for which he had to use a hammer
and an air pump and for which his assistant had to apply his legs and hands and had
to exhaust his breath till his lung swelled out. Responden's attoreny also presented the
following reply on Sene 14, 1963. As provided in Article 3 (h) of the Transaction Taxes
Proclamation No. 254/67, "Machinery" means any instrument operated motor or electric
power or by hand. According to this article, any instrument which is operated by hand
including a hammer, a file, an air pump and a scriber is said to be "machinery."
If it is a machinery, then all marketable goods produced with the use of these ins-
truments are subject to payment of transaction taxes. It is impossible to hold that
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the instrument which every goldsmith uses for producing all those beautiful and fine-
ly made ornaments would only constitute of a hammer, a file and an air pump.
Although they may not have punches, cutters and scribers which operate by elect-
ric power, they should have these instrument but operating by means of a certain
turning device. Who is to believe them if they deny this? Therefore, in pursuance
with the correct interpretation of the proclamation and accepting the fact that lh am-
mer, a file and an air pump are machinery operated by hand, the decision of the
Tax Appeal Commission which required appellant to pay transaction tax must stand.
As shown in the above stated facts, appellant has given a counter reply. The majo-
rity decision is discussed earlier. In the minority opinion, the dissenting judge cited
article 3 (h) of the proclamation and said that according to this article, a person
is said to have used machinery where he uses an instrument designed for the mak-
ing of gold articles and where such an instrument is operated by handand not by a
motor or an electric power; and persons like the respondent who uses hammer, air
pump and file should not be required to pay trasnsaction tax. If they are so re-
quired to pay, it would then mean that the same would apply to weavers and brick
makers.

Basically, appellant was asked to pay transaction tax on the ornaments he made
because Proclamation 205/63 of the 22nd year No. 18 Negarit Gazeta lays down the
requirement that transaction taxes be paid on goods manufactured locally, Article 3
(c) of the amended proclamation - proclamation 254/65 provides that "goods manu-
factured locally" means goods produced within the Empire of Ethiopia with the aid
of machinery. In this article, it is clear that the word "machinery" is present in the
phrase "with the aid of machinery". The word machinery is not defined in procla-
mation No. 205/63 of Negartit Gazeta No. 18. But it is defined or given meaning
in the 27th year No. I Negarit Gazeta Proclamation No. 254/67. Article 3 (h) of
this proclamation defines machinery as any instrument operated by motor or elec-
tric power or by hand.

The point of dispute in this case is whether or not such instruments which a
goldsmith uses, namely: a hammer, a file and an air pump are machinery according
to the proclamation. Such similar questions arose in many files and were decided
upon. This court, in its respective hearing on Genbot 5, 1963 and Sene 12, 1963
gave the following judgements over similar cases which arose between appellant Ato
Assefa Tesema and the Inland Revenue Department and between Ato Asfaw G. Hi-
wot and the Inland Revenue Department. Transaction taxes shall be levied on goods
which are operated by machines which turn about as in the case of a machinery
and a motor, and which are capable of producing a result or speeding up the pro-
cess of production. Thus, no transaction taxes would be levied on goods which a
person produces with the aid of ordinary hand tools which do not have the capa-
city to turn about. Any machinery or similar devices can be turned around with the
aid of an electric power, gasoline, steam or manpower. One cannot refuse to pay
transaction tax on the ground that he worked on a machine which functions or op-
erates with the aid of manpower. Nevertheless, since the instruments which appell-
ants used are ordinary tools, namely: a hammer, a file and an air pump they have
not used any machinery and hence they are not required to pay transaction taxes.
As to our examination of the appeal, this case is not different from the above cases
in which appellants Ato Asefa Tesema and others and the Inland Revenue Depart-
ment were involved. Respondent produced no evidence substantiating his argument
in which he stated that appellant, apart from using a hammer, a file and an air
pump also uses other scriber machines which turn about.
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In this case, as is stated above, the appellant Ato Wolde Hawariat should not
be required to pay transaction tax because he produces the ornaments with the aid
of ordinary hand tools and not with the help of any machinery such as an elec-
tric device, a motor or an instrument which turn about and is capable of produc-
cing a result or speeding up the process of production. Therefore, we have herby,
quashed the majority decision of the Tax Appeal Commission given on Ter 4,1963r"
and affirmed the miniority decision. Respondent shall cover court expenses incurred by
the appellant and other costs shall be born by both parties. Let a copy of this
judgement be sent to the Tax Appeal Commission.
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THE IMPERIAL ETHIOPIAN HIGH COURT

Addis Ababa
Judges:

Ato Assefa Liben

" Tadesse Wolde

" Daniel Zewde

W/ELFINESH W. MICHAEL v. LT. GENERAL NEGA HAILE SELLASSIE

Civil File No. 1522/63

Review of judgement-Civil Procedure Code article 6.
Appellant filed an appeal stating that the reversal of a decision rendered on appeal under Art.

6 of the Civil Procedure Code is unlawful and that she is a 'tut-lij'* of Memrie** Kabteneh and
a real daughter of Ato Wolde Michael.

Held: Judgment for Appellant.
1. Art. 6 of the Civil Procedure Code states that if a case is on appeal it cannot be re-

viewed.
2. Appellant is a 'tut-lij' of Menurie Kabteneh and a real daughter of Ato Wolde Michael.

JUDGEMENT
This is an appeal from a Hamle 15th, 1963 decision of the Addis Ababa Awraja

Court, file No. 3615/63. The essence of the matter is as follows: Woizero Elfinesh
filed file No. 863/56 in the Addis Ababa Awraja Court demanding the Court to re-
congnize her as the heir daughter of Ato Wolde Michael Minilik. (1) Lt. General Nega
Haile Selassie (2) Kegneazmatch Shewandagne Yesheberu and (3) The municipality
of Addis Ababa appeared contending that she was not Wolde Michael's daughter.
Since Woizero Elfinesh has proved her descent in the process of the proceeding, the
Addis Ababa Awraja Court, on its session of Sene 9th 1958, recognized her as
Wolde Michael's daughter. One of the contenders, Kegneazmatch Shewandagen Yeshe-
beru appealed to the High Court. The High Court affirmed the Awraja Court's de-
cision in file No. 600/58.

Six years later, the present respondant Lt. General Nega through his attorney
submitted that W/Elfinesh had used false evidence to prove that she is Wolde Mich-
ael's daughter. He further submitted that W/Elfinesh's real father was Memrie Kab-
teneh who has died in Becogi Giorgis in Arussi province. He said that he has new
evidence to prove that W/Elfinesh is Kabteneh's daughter and sumbitted a copy of a
decision by the Arussi Provincial Court appeal No. 84/40 and another copy of a
decision by the Assela Woreda Court-Civil file No. 162/39. He requests that the de-
cision recognizing Elfinesh as Wolde Michael's daughter be dismissed pursuant to

* A child who is taken care for by a person who volunteers, to act as his father. Literally, it
means "breast child".
Title, meaning teacher, used for priests.
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Art. 6 of the Civil Procedure Code and that she gives up Ato Wolde Michael's

land situated at Aware Sefer in Addis Ababa.

W/Elfinesh submitted in her statement of defence that the decision given in file

No. 863/56 can't be re-examined pursuant to Art. 6 since it has been affirmed by
the appellate court (High Court). The court has rejected her contention anct vrder-

ed her to present her defence. In her defence, she submitted that she is only the

'tut-lij' of Memrie Kabteneh and not his real daughter. She came into such a rel-

ation with Memrie Kabteneh when she went to Arussi Province during the Italian

occupation and lived there with him. When Memrie Kabteneh died he left a will

behind in which he entitled her to share land with his sons. She further submitted

that the applicant has not produced a document in which the fact that she was

Memrie Kabteneh's daughter was proved. The document produced sAowed only the

fact that she inherited land with Memrie Kabtene's descendants. She said that the

judges did not distingush between real descenadant and 'tut-lij' in 1941. She reque-

sted the court to hear Memerie Kabteneh's sons who will prove that she is not Me-

marie Kabteneh's daughter. The applicant argued that since he had produced evide-

nce showing that she had shared in Memrie Kabetenh's land by claiming to be his

daughter, she should not be allowed to produce other evidence and requested the

court to render judgement. The Addis Ababa Awraja Court on its session of Hamle

15th, 1963, rejected W/Elfinesh's request. In short its decision is as follows: "As sho-

wn by the documents, W/Elfinesh has argued in court with her brother Debtera

Tesfa Kabteneh in connection with Memrie Kabteneh's land, and it was decided by

the Arussi provincial Court and the Assela Woreda Court that they should share

their father's land. In view of this evidence W/Elfinesh's request to present witne-

sses to prove that she is Memrie Kabtench's 'tut-lij' is illegal. W/Elfinesh's conten-

tion that no distinction was made between real descendants and 'tut-lij' in 1941 is

also unacceptable. When it is seen that W/Elfinesh has shared and is paying taxes

on her father's (Memerie Kabteneh) land her- production of false evidence to prove

that she is Wolde Michael's heir daughter, is a manifstation of her selfishness to

benefit from two fathers. The document granted to her in file No. 863/56 ascertain-

ing her descent from Ato Wolde Michael is found false and is thus uncleared. The

applicant Lt. General Nega Haile Selassie has acquired the land in question as a

gift from his Imperial Majesty Haile Sellassie. His ownership was disrupted by W/

Elfinesh's claim that she is Wolde Micheal's daughter. Now, since it proved, she is

not his daughter, pursuant to the imperial grant Lt. General Nega's right to manage
the affairs of the land is reserved."

W/Elfinesh has appealed from this decision to this court. The essence of her ap-

peal is: (1) The Addis Ababa Awraja Court's reversal under Art. 6 of the Civil

Procedure Code of the decision rendered on appeal is unlawful. (2) The court de-

clared her to be Memrie Kabteneh's daughter without sufficeint evidence. No docu-

ment showing that she proved to be Memrie Kabteneh's daughter was produced.

The Addis Ababa Awaraja Court was wrong to have attached the land she in-

herited from her father and requests for the withdrawal of the attachement. (4) She

also requests to be allowed to produce evidence to prove that she is Memerie Kab-

teneh's 'tut-lij.' The evidence she produced were:

a. a one page photo-copy of a Meskerem 8th, 1947 reconcilation agreement;

b. a one page photo-copy of a signed statement of Ato Wolde Michael in the
central woreda court of Addis Ababa on Hamle 28th, 1948 assigning his
daughter's (Elfinesh's) husband, Memrie Gebre Selassie as his agent; and
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c. oral testimony by the sons of Memrie Kabteneh, Ato Sertze Medhin Kab-
teneh, Ato Makonnen Kabteneh, and Ato Tadesse Kabteneh.

This court has accepted the appeal and ordered the respondent to appear. The
respondent in his reply to the appeal submitted that the Awraja Court had revers-
ed the decision in accordance with Art. 6 of the Civil Procedure Code because -it
had before it sufficent evidence that Woizero Elfinesh is Memrie Kabteneh's daugh-
ter. He further submitted that even if the applicant is said to be Ato Wolde Mic-
hael's daughter, although she is not, since she has proved that she is an adopted
child of Memrie Kabteneh she cannot be heiress to Ato Wolde Michael. Besides,
since the evidence listed now weren't presented in the lower court, this court shouldn't
admit them.

After examining the argument presented by both parties, the court has found
the issue of the appellant's paternity to be controversial.

In view of this, the court has ordered the production of the new evidence sub-
mitted by the appellant. First, since it was submitted that the orignial document in
which Ato Wolde Michael signed a representation is found in the Addis Ababa
Central Woreda Court, the court ordered its production, but the woreda court ascer-
rained that it was not here. Since the original of this document is not produced,
the court has rejected the photo-copy as a valueless document. Subsequently, the
court ordered the sons of Memrie Kabteneh, who signed the Meskerem 8th, 1947
reconcilation agreement and the arbitrators to appear and testify. Two of the sons
of Memrie Kabteneh, Ato Sertze Medhin Kabteneh and Ato Makonnen Kabteneh,
and two of the arbitrators, Ato Aleme Bedada and Ato Gurmu Akawak appear-
ed and testified. The others didn't appear before the court. Ato Sertze Medhin and
Ato Makonnen stated that W/Elfinesh is the 'tut-lij' of their father and not his real
daughter. And when their elder brother Debtera Tesfa refused to give her the share
of the land that their father left her in his will she sued him and it was decided in

-her favour. They said that then they chose to agree rather than go on appeal and
gave her some land. They also said they signed the document which is now before
the court. The two arbitrators, Ato Alem and Ato Gurumu testified that they brought
the two parties into agreement whereby the sons of Memrie Kabeteneh gave land
to the 'tut-Iji' of their father. Attorney for the respondent has requested the court
to allow him to produce witnesses to prove that the appellant is not Wolde Michael's
daughter. But the Court rejected his request on the ground that these witnesses
wouldn't add new explanation. In addition the withnesses now heard are witnesses of
the court and not of the appellant.

The sources- of the dispute and the argument made by the two parties are men-
tioned in brief above. The court has given the following opinion and judgement.

The Addis Ababa Awraja Court in Civil File No. 863/56 has decided that WJ
Elfineshes Wolde Michael's daughter and this decision was affirmed on appeal by the
High Court. According to the Civil Prodecure Code, the decision is binding on the
respondant though he didn't appeal the case himself. Thus, the Addis Ababa Aw-
raja court, knowing that the previous decision was afflirmed on appeal, and her-
ing W/Elfinesh"s argument mentioning the same, was wrong to have reversed the
decision in accordance with Art. 6. of the Civil Procedure Code. A party claiming
that it has foufid new evidence to reverse the previous judgement, decision or order
can request the re-hearing of the case pursuant to Art. 6 of the Civil Procedure
Code only if the jugement, decision or order is not appealed to a higher court.

-When Art. 6. (1) of the Civil Procedure Code says "-- A judgement, decision or
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order from which an appeal lies, but from which no appeal has been preferred-"
it clearly shows that if the matter is on appeal, it cannot be re-heard.

Though we have understood the Awraja Court's decision to be unprocedural
and illegal, we have also considered the substance of the case because we felt it mig-
ht be useful to the parties. What enabled the Addis Ababa Awraja Court to AI,
cide as it did were the files brought from the Arussi Provincial court and the
Assela Worada Court. These files were those in which W/Elfinesh sued Debtera Tesfa
Kabteneh and got judgement in her favour. Of course, the courts wrote as if W/
Elfinesh was Memrie Kabteneh's daughter, But these files were not filed to prove
whether W/Elfinesh was Memrie Kabtench's daughter. If they were filed for this pur-
pose, then it would have been possible to say that W/Elfinesh is Memrie Kabtneh's
daughter, but because the court has without ascertaintng, wrote that W/Elfnesh is
Memrie Kabteneh's daugther, it cannot considering this as a conclusive evidence, be
held that W/Elfinesh is actually Memrie Kabteneh's daughter. Understanding this, this
court has heard witensses. The witnesses were two of Memrie Kabteneh's sons and
two arbitrators who reconciled W/Elfinsesh with Memrie Kabteneh's sons. All of them
testified that W/Elfinesh was Memrie Kabteneh's 'tut-lij' and not his daughter. The
court considers this testimony reliable. Thus we reverse the decision of the Addis
Ababa Awraja Court given on Hamle 15th 1963 in file No. 3615/63 that W/Elfi-
nesh is Memrie Kabteneh's daughter since she is only his 'tut-lij' The costs ,will be
decided upon when the oppellant presents an itemised bill of costs under Art. 463
and 464 of the Civil Procedure Code. In order that it may note that its decision is
reversed, a copy of this judgement should be sent to Addis Ababa Awraja Court.

This judgement was orally given on Tikmit 26th, and written to day Yekatit
18th, 1965.
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ATO YASIN HUSSIEN v. VEHICLE REGISTRATION AND INSPECTION
SERVICE DEPARTMENT

Civil File No. 693/62

Execution of judgement-transfer of ownership title--order of mandamus.

Applicant Ato, Yasin Hussien, applied to the court to have the ownership title of the car be
bought by public auction transferred in his name when the respondent department refused to do
so on the ground that he should produce a certificate from the Inland Revenue Department in re-
lation to the payment of tax for the car.

Held: Respondent ordered to transfer ownership title.

1. A sale of a car by public auction at the order of a court is different from that by a
private person and this is not subject to the same treatment.

2. The Inland Revenue Department can claim from the execution officer taxes due from a
judgment debtor before the proceeds of the sale of a car sold by auction are paid to the judg-
ment creditor.

ORDER

The present case has arisen when the execution officer worte the following on
Megabit 8, 1964, by Ref. No. 834/62. The essence of what he wrote is: that the
the jugement debtor, Ato Tefera Kiflu, failed to comply with the court order made
in file No. 693/62 in the proceeding with Mr. Shalom Shalomie, the judgement cre-
ditor. Thereupon, we offered the judgement debtor's automobile, plate No. 23505
(A. A.), for sale by public auction and on Sene 21, 1963 we managed to sell the
same to Ato Yasin Hussien, the highest bidder, for S 5810. In addition, we wrote
to the Vehicles Registration and Inspection Service Department to transfer the title
of the car in the name of Ato Yasin Hussien, the said department refused to trans-
fer the title stating that Ato Yasin Hussien has to produce evidence showing that
he had paid the tax for the car to the Inland Revenue Department. The buyer offered to
pay the tax due since the time he bought the automobile but was requested to pay
the tax which should have been paid by the previous owner. Thus, the buyer was
unable to get the ownership title transferred in his name, in spite of the fact that
he bought the automobile by public auction relying on the law for protection.

In its session of Tikemt 21, 1965 the Court wrote to the Vehicles Registration
and Inspection Services Department ordering the same to transfer title of the auto-
mobile in the name of Ato Yassin Hussien, or otherwise submit its reasons for not
doing so. Ato Girma Degeffa Director General of Vehicles Rrgistration and Inspe-
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etion Service Department, wrote, on Tir 14, 1965 by a Ref. No 2504/23505/65 and
explained that the refusal to transfer the title was in pursuance with an order made
by H. E. the mayor on Tir 18,1965, the court ordered Ate Girma Degeffa to app-
ear in person with the said order and explain the matter further accordingly, Ate
Girma Degeffa appeared in Court today with photo-copies of the orders.

An examination of the photo-copies of the orders, submitted by Ato Ojrma De-
geffa reveals that the chief of the Inland Revenue Department wrote a letter on
Hidar 14, 1964 to the Mayor of the City of Addis Ababa asking the latter not to
transfer ownership titles of commercial vehicles before the sellers of such vehicles
produce certificates issued by the Inland Revenue Department confirming that they
had paid all due taxes on their vehicles, so that the Inland Revenue Department
will be able to collect the required tax owners of commercial vehieles. The Mayor
of the City of Addis Ababa wrote an order to the Vehicles Registration and Inspection
Service Department of Hidar 21, 1964 to act according by. The chief of the Vehicles
Registration and Inspection Service Department wrote back to the Mayor on Gin-
bet 11, 1964 explaining the difficulties that his office had encountered with regard to
vehicles that were being sold by public auction. The Mayor wrote and stated that
his previous order should stand after pointing out that the said order does not in-
terfere with the court's decrees, since the registration of cars take place after the
courts' decrees are executed and after ownership is transfered to the buyer in per-
suance with articles 1186 of the Civil Code and 438 of the Civil procedure Code.

Basically, the fact that the Addis Ababa Municipality sees to it that the
required tax is paid to the Inland Revenue Department before the transfer of the
title on a sale of a vehicle is effected thereby assisting the latter is worthy of pra-
ise. Nonetheless, a sale by public auction of a commercial vehicle at the order of
a court because of a debt of the owner of such vehicle is a different matter. It is
not the indebted owner who sells the vehicles, but the government. In the present
case too, Ato Yasin Hussien bought the automobile, plate No. 23505 (A. A.) for
$ 5810 not from the owner, Ato Teferra Kiflu but from a government official, the
execution officer. Ate Teferra Kiflu has handed over the vehicle at the courts' order.
He does not have any say on it. It will not be pursuant to the law to refuse to
transfer the ownership title in the name of the buyer on the ground that he was
to pay the tax for the service that the previous owner had received from the auto-
mobile, after the government attached the car, sold the same by public auction and
received its price.

As indicated above, it would be proper to refuse the transfer of the tide on the
ground of non-payment of tax, if the previous owner had sold the automobile him-
self. The Inland Revenue Department, however, does not have any right over an
automobile which the government attached because of debt and sold by public au-
ction. If it were according to procedure the Inland Revenue Department could have
claimed for the proceeds of the sale of the automobile which is found in the hands
of the execution officer. It could have claimed the sum of the tax money due from
Ato Teferra Kiflu from the execution officer before the latter gave the price to Mr.
Shalom Shalomie, the judgment creditor. If this were done, the execution officer had
an obligation to deduct from the price of the automobile the sum claimed and pay
it to the Inalnd Revenue Department, since pursuant to Art. 2 of the Judgement
Execution Regs. (1945) L. Notice No. 197 the payment of the tax to the govern-
ment is given precedence over all other debts. However instead of so requesting
the execution officer, by following up notices in the newspapers concerning the sale
of commercial vehicles by public auction, the Inland Revenue Department pursues a
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policy of indifference by relying on the municipality's refuseal to transfer ownership
titles. A claim is made against a person, not against the lifeless automobile. There-
fore, the Inland Revenue Department cannot claim the tax which it failed to co-
llect because of its lack of diligence by attaching an automobile which the court had
already sold by public auction, or by having the transference of titles denied to the
buyers. Since Ato Teferra Kiflu is the tax debtor, the Inland Revenue Departnt
has to sue him. Therefore, we order the Vehicles Registration and Inspection Ser-
vice Department to transfer the ownership title of the automobile, plate No, 23505
(A. A.), in the name of Ato Yasin Hussien.

The order by the mayor of the city of Addis Ababa written on sene 9, 1964,
to the Vehicles Registration and Inspections Service Department, appears to be in
relation with trade matters. Basically, what the execution officer sold to Ato Yasin
Hussien is an automobile and not a licence conferring a right for trade. If there-
fore Ato Yasin Hussien claims to have bought Ato Teferra Kiflu's trade licence by
an auction, it is wrong, the court's order is not in relation with it. A copy of this
order should be sent to the Vehicles Registration and Inspection Services Depart-
ment.
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ENIGMA OF ERITREAN LEGISLATION*

by Fasil Nahum**

One wonders, had the legal surgery which accompanied the termination of Eritrean

federal status back in 19621 been throughly and adequately performed, would the

complications of law raised a decade later by Bahta et al. v Public Prosecutor2 have

been necessary? The answer is not easy to come by. What is sure however is

that the constitutional and criminal law complications inherent in the Banditry

Act3 of 1957 and related statutes4 are intimately connected to the inadequacy of

the legal surgery accompaning the termination of the Federation. Hence, specific

complications raised by statutes and court-case would have to be examined in light

of the over-all enigma of Eritrean legislation. Generalizations may then be hopefully

made by way of recommendations for solving this complex legal problem of Eri-

trean legislation.

While the Federation has been terminated, its legal problems have not. One

finds in Eritrea today, a confusingly complex legal process not completely congruent
with and yet within the context of the Ethiopian legal system. The declaration 'of
the state of emergency obviously adds to the atmosphere of uncertainty.5 Yet it has

to be stressed that the enigma of Eritrean legislation is purely a product of Eritrea's

legal history and could have been satisfactorily solved at the time of the termi

* This article was originally intended as little more than a case comment on Bahia et al. How-

ever, it soon became clear that the case was only part of the necessary material for an
introductory discussion on the basic problem of the engima of Eritrean legislation. A field-
research undertaken in January 1973 richly rewarded the author with further materials. The
author is indebted to various Supreme Imperial Court judges, public prosecutors and lawyers
in Asmara whose assistance was most useful. Gratitude is also due to several Colleagues in
the Faculty of Law, H.S.I.U. for various fruitful observations.

** Assistant Professor of Law, Faculty of Law, Haile Sellassie I University.

1. The Termination of the Federal Status of Eritrea and the Application to Eritrea of the
System of Unitary Administration of the Empire of Ethiopia Order, No. 27 of 1962, Negarit
Gazeta 22nd Year No. 3.

2. Bahia et al. v. Public Prosecutor, Criminal Appeal File No. 74163 decided by the Supreme
Imperial Court in Asmara on Sene 21, 1963 Eth.C. For the full text of the case see pp.
217-22 of this issue of the Journal.

3. The Banditry Act,, 1957 published in the Eritrean Gazette Vol. XIX (1957) No. 11. It has
been amended twice. The Banditry (Amendment) Act, 1959 found in the Eritrean Gazette
Vol. XXI (1959) No. 11 ; and The Banditry (Second Amendment) Act, 1959 in the Eritrean Gazette
Vol. XXII (1960) No. 2. The full texts of the Banditry Act and its amendments are attached
as Appendix I: A, B and C respectively, pp. 329-32.

4. The two legislations related to the Banditry Act which will be brought out in time are:
The Penal Law (Amendment) Act, 1956 henceforth known as Article 437A (Amendment to
the Eritrean Penal Code), found in the Eritrean Gazette Vol. XVII (1956) No. 6; and
The Collective Liability Act, 1960 found in the Eritrean Gazette Vol. XXII (1960) No. 9.
They are attached as Appendix I D p. 333 and Appendix I E pp. 333-34 respectively.

5. For declaration of state of emergency refer to Declaration of a State of Emergency in Cer-
tain Area of the Teklay Gizat of Eritrea Order, No. 66 of 1970, Negarit Gazetta -30th Year
No. 6; and
State of Emergency in Certain Areas of the Teklay Gizat of Eritrea Regulations, Legal Notice
No. 390 of 1970, Negarit Gazetta - 30th Year No.6.
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nation of the Federation.6 Indeed, the termination of the Federation some years ago
would have been an apportune moment in which to cut off in toto from the body of
laws all the dead weight legal material Eritrea had accumulated throughout the
duration of its erratic existence. Whatever extra-legal overtones it might presumably
have had, the problem of Eritrean legislation today is basically a legal one. To4.
comprehend it one has to make a brief survey of Eritrea's modern legal history.

I. Legal History 1890-1962

The roots of the problem go back nearly a century. Since 1890, when the colo-
nial Italian government carved out and so named Eritrea, one legislation atter the
other had for half a century been actively promulgated in the Italian language.
Italian authority had rested on the soveriegnty of the Italian Crown. Hence, all le-
gislation in the Colony-apart from proper Italian legislation extended to it" -had
come out pursuant to basic enabling legislation from Rome. With the transfer of
authority over Eritrea to British military administration in 1941 the previous legal
system on the whole remained intact.9

Not only was British authority provisional in nature,10 but in addition the British
felt bound by the terms of the Hague Convention of 1907, which denied to an
occupying authority the right to change instutitions and laws existing in the occu-
pied enemy territory." Later, as the British military and caretaker administrations
introduced change, this was on peacemeal fashion partially amending the laws here
and there in the Italian and English languages.'2

6. It may be stressed that all the Eritrean legislations in question appeared at least a decadeprior to the declaration of emergency. Furthermore, while the declaration of emergency isgeographically limited to only "Certain Area of the Teklay Gizat of Eritrea," the Eritrean
legislations apply throughout Eritrea. Thus the declaration of emergency and the Eritreanlegislations are not congruent either time-wise or space-wise. And as will be shown laterpolitical offenders are not charged pursuant to the Eritrean legislations. In such cases thePenal Code is applied. All these reasons directly lead to the conclusion that the enigma ofEritrean legislation is purely a product of Eritrea's legal history and should thus be examined
apart from any declaration of emergency.

7. Historically the region had been part and parcel of the ancient Axumite Empire. Axum
disintegrated with the advent of Islam and the infiltration of the Beja tribes into the coastallowlands. Little is known as to what happened for the next few centuries. Towards the end
of the Middle Ages the region emerged as part of the province of the Baher Negash in thehierarchy of the feudal monarchy. Coastal strips (notably the port of Massawa) were at times
also considered as the southern most boundaries of the Ottoman Empire and were ruled inturn by Turks and Egyptian Pashas. During the scramble for Africa this region on the western
shores of the "Erythrean Sea" was christened Eritrea and became Italy's first colony.

8. Such as the Italian Civil Code and Italian Penal Code. Treaties were also extended to thecolony. For example refer to the author's case comment on "International Law: State Succes-
sion" in Journal of Ethiopian Law, Vol. V No. 1 pp. 202-204 (1968).

9. G.K.N. Trevaskis, ERITREA, A Colony In Transition: 1941-52, pp. 24-26 Oxford U. Press,
London (1960).

10. Although Asmara was freed in April 1941, the World War was not over until 1945. The
signing of the Peace Treaty came only in 1947,

11. Trevaskis, Supra. p. 24.
12. The use of the Italian language was continued mainly for the sake of convenience.
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The Federation'3 in 1952 brought a new Constitution but otherwise left the

existing legal system intact.'4 New legislations appeared, this time in addition to

Italian and English, in Tigrygna and Arabic as well- the two official languages by

the Eritrean Constitution.5 One of the laws introduced during this era was the

Banditry Act of 195716 which plays a central if dying role in Bahta et a 7 which

we will take up in the course of this discussion. t

To sum up them, the legal system in Eritrea was up to 1962 a patchwork of

legislations in Italian, English, Tigrigna and Arabic - the legacy of an international

order that capriciously assigned Eritrea its unstable fate.18

Meantime Ethiopia, having since 1942 regularly promulgated various legislations

in Amharic and English in the Negarit Gazeta,9 was in the 1950s and eapy sixties

agressively codifying its laws;20 the basis for the new Ethiopian legal system being

the Revised Constitution of 1955.21 Looked at from Asmara, this added a new

dimention to the problem. To the legal intricacies already existing as to Federal,

British and colonial legislations (i.e. the whole set of Eritrean legislation), somehow

being put together as a unit, one had after 1952 to include the problem of deciding

what the effects of Ethiopian legislation were to be on Eritrea. It must be stressed

that this was not a moot question but one of actual practical importance. Specia-

lly so since the Eritrean Assembly extended important Ethiopian legislations - notably
the Ethiopian Penal Code to EritreaY One would have expected that the termina-

tion of the Federation and Eritrea's incorporation into unitary Ethiopian system in

13. For an official version of the creation of the Federation see, "Final Report of the United

Nations Commissioner in Eritrea" General Assembly United Nations, 7th Session, Supple-
ment No. 15 (A/2188), New York, 1952.

14. Article 96 of the Eritrean Constitution stated that "Laws and regulations which were in

force in 1 April 1941, and have not since been repealed by the Administering Authority and

the laws and regulations enacted by that Authority, shall remain in force . .. " That in the
event of conflict between those laws and regulations and the constitutions, the latter would
prevail was expresse, noted in Article 96 (2).

15. Article 38 (1) of the Eritrean Constitution.
16. Refer to footnote 3.
17. Refer to footnote 2.

18. It should be pointed out that the Federal Act also had an official Amharic version signed
by the Emperor.

19. Prior to the Occupation laws had appeared in Amharic and French in an official Reporter
known as Berhanenna Salam.

20. The codes and their official citation is as follows;
Penal Code, Proclamation No. 158 of 1957, Negarit Gazeta 16th Year Extraordinary Issue No.1;

Martime Code, Proc. No. 164 of 1960, Negarit Gazeta 19th Year Extraordinary Issue No 1;

Civil Code, Proc. No. 165 of 1960, Negarit Gazeta 19th Year Extraordinary Issue No. 2;

Commercial Code, Proc. No. 166 of 1960, Negarit Gazeta 19th Year Extraordinary Issue No. 3;

Criminal Procedure Code, Proc. (unnumbered) of 1961, Negarit Gaeta 21st Year Extraordinary
Issue No. 1;

Civil Procedure Code, Decree No 52 of 1965, Negarit G=eta 25th Year Extraordinary Issue
No. 1.

21. The Revised Constitution, Negarit Gazeta, 15th Year No. 2, superseded Ethiopias first written
constitution of 1931.

22. The Ethiopian Penal Code of 1957 was extended to Eritrea by a law adopted by the Eritrean

Assembly on September 10, 1959 and promalgated by H.I.M.'s Representative on October 12,
1959. See the Penal Code (Extention) Act, 1959 in Eritrean Gazete Vol XXI (1959) No. 12. It

is found attached here as Appendix I F p. 334. The available official version is however in the
Italian language.
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1962 would have thus done away with the mental acrobacy needed to legally engi-
neer such a system and would have once for all cut off the gordonian knot and
solved the problem. This unfortunately did not happen.

II. Order 27

Concerning the legislations in Eritrea, Addis Ababa had three basic alternativesopen when bringing the Federation to a close. There were two possible shortcuts
and one fullscale operation. Superficially looked at, it would have seemed most lo-gical if the Ethiopian Government had totally abolished whatever legislation was in
force which was not of Ethiopian origin; thereby making all Ethiopian legislation
and only Ethiopian legislation automatically operative in Eritrea. This Shortctt thethe Ethiopian Government wisely avoided having most likely taken extra-legal reasons
into account. Assuming it was desirable to affect as little change as .possible in theeveryday life of the population, such a solution, by creating temporary confusionin the legal system, would have resulted in uncessary hue and cry. Such a solution
would have sent all those involved in the administration of the law including police-men, prosecutors, advocates, judges, legal advisors as well as municipal and provin-cial administrators into frantic search for the apporpriate Ethiopian legislation.23

From a strictly legal point of view the solution would have been undesirable.
Apart from the administrative problems of making the texts of Ethiopian laws avai-lable everywhere and in addition to the problems of legal interpretation of sophis-
ticated modern laws, in quite a few areas those looking for counterpart Ethiopian
legislation would have found none. Thus gaps would have suddenly been created
in the legal system, in that areas previously covered by specific legislation wouldnow lay exposed. Just to give some examples, areas where this would have happened
range from labour relations24 and industrial property rights25 to municipal regula-
tions on health and building as well as regulations on the protection of forests and
wildlife. 26 In areas where there was counterpart Ethiopian legislation the law wouldhave in some instances provided for a different solution from that of Eritrean legis-
lation.27 Thus all sorts of practical difficulties would have inevitably accompanied
this shortcut. Fortunately the Ethiopian Government decided not to take this

23. To this has to be added the obvious language problem that would arise at least initially.For an introductory research in this problem of language and the law see "Language in theCourt" by R. Cooper and Fasil Nahum appearing in the Language in Ethiopia survey now
under publication.

24. For a well - thought comment on some problems of labour relations refer to Robert Means."The Eritrean Employment Act of 1958: Itspresent status" in Journal of Ethiopian Law, Vol.
V No. I (1968).

25. Mr. Peter Winship in his article published in this issue on p. 357 concludes that where as thereare adequate originally coloniol statutes on the subject in Eritrea, new laws are urgently needed
to cover the whole of Ethiopia.

26. In still another area, the Poor Defense Act of 1959, found in the Eritrean Gazette Vol. XXI(1959) No, 2. regulates the procedure and provides for allowance to be paid to lawyers whohave served ex.ofiE.io. Such a law has yet to be introduced in the rest of Ethiopia.
27. Even today the procedure and means of tax assesment of business is quite different in Eritrea-For instance while business men have to declare their profits (and losses) only once a yearin the rest of Ethiopia, in Eritrea they have to declare it several times a year in accordance

to previously established procedures.
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alternative. Rather, it chose to solve the problem through the other shortcut as pro-
vided in Order 27.28

Order 27 came up with a blanket provision whereby:

All enactments, laws and regulations or parts thereof which are presenty in
force within Eritrea or which are denominated to be of federal application, tto
the extent that the application thereof is necessary to the continued operation
of existing administrations, shall until such time as the same shall be expressly
replaced and repealed by subsequently enacted legislation, remain in full force
and effect, and existing administrations shall continue to implement and adminis-
ter the same under the authority of the Imperial Ethiopian Government.29

Superfiaclly looked at, what Order 27 does is to take the line of least resistance
and leave the legal system more or less as it exists. Until specifically repealed all
legislation is to remain in full force and effect. However, the proviso is added "to
the extent that the application thereof is necessary to the continued operation of
existing administrations" Clear as it is that the Order intends to ensure a smooth
public life with as little disruption as possible, Eritrean legislation remains in force
and effect only if necessary to the continued operation of existing administrations.
This means everytime a piece of legislation is about to be applied one has to ask
whether it is necessary to the continued operation of existing administrations. In
other words, the effect of Order 27 is to make every legislation in Eritrea suspect 0

This shortcut solution immediately begs the question, who decides whether a given
legislation is necessary to the continued operation of existing administrations? With
respect to this question Order 27 is silent. It may however be assumed that at the
primary level whoever has the duty of applying the legislation would seemingly have
to do so. The dissatisfied party may then, depending on the outcome, appeal on
the ground that the legislation is unnecessary and therefore inapplicable, or nece-
ssary and hence applicable. For instance where an administrative decision is reached
based on legislation, which a party thinks is unnecessary "for the continued operation
of existing administrations", the adversely affected party could appeal the decision
to higher administrative authorities until the party exhausts its right to administrative
appeals. In practically all cases the party could then proceed to court and raise the
same issue of inapplicability of the legislation in question. Within the hierarchical
judicial structure there again would exist several appeals. Now, at any appeal level,
administrative or judicial, where the authorities deem the legislation to be unnecessary
and therefore inapplicable, the matter would not end there. Rather, the case would
have to go back all the way down to where it originated and be decided on the
basis of some other legislation. Apart from the headaches of that particular case
what effects that decision by that authority would have on other authorities and
other cases with similar issues is nowhere made clear.31

28. Refer to footnote 1.
29. Article 6 of Order 27.
30. Whether the burden of proof lies on the party wanting the legislation to be found "unneces-

sary" and thus, there is a presumption of its validity or not is immaterial, to the conclusion
that every Eritrean legislation is suspect.

31. The issue is obviously part of a larger question as to what effect a decision by one authority
has over others. One would probably have to break down decisions into categories of decid-
ing authorities and then discuss the effects of decisions in each category.
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Thus the effect of the open-ended provision saying that all legislation necessary
to the continued operation of existing administrations be in force is a multiplication
of legal complications. While at face-value Order 27 seems to provide for as little

disruption as possible and is no doubt intended to ensure this desideratum, in

actual effect by making every legislation suspect it becomes the cause for uncertain-
ty in law and brings havoc to the legal system in Eritrea. Nor is the plight a his-
torical one left behind us. For the future one may predict that unless a compre-
hensive solution is provided, the seed for such a solution being already planted within
Order27, whatever indisposition the legal system is presently experiencing are only the

first pangs of childbirth. Neither Eritrea's legal history nor its legal problems have been

ordinary ones. Extraordinary problems require unusual solutions and nothing short
of a full-scale caesarian operation would solve the enigma of Eritrean legislation.

MT. The Bahta Case.

Probably the most frequent channel through which the necessity of a given
Eritrean legislation is questioned would be by showing that an Ethiopian legislation
effectively covers the point. Though much less frequent raising the legality or cons-
titutionality of applying a piece of legislation would be another route. The case at
hand provides an excellent opportunity to deal with both points since both aspects
of the problem of Eritrean legislation are raised by Bahta et al. In this legally inte-
tersting case the public prosecutor charged several defendants with violation of
sections 2, 3 and 4 of the Banditry Act of 1957.32 The facts of the case are as
mundane as the legal issues are existing. The High Court found the five defendants,
residents of Tigray province, guilty of armed robbery. (They had on June 27,1967
plundered 155 cattle from two persons in Eritrea near Barentu, towards the Sudan
border.) Defence counsel then appealled to the Supreme Imperial Court, inter alia,
on the ground that the charge should not have been brought under the Banditry
Act. Two reasons were given. First, applying the Banditry Act in this case is con-
trary to the Revised Constitution, which provides for equal protection of the law.
Secondly, it is argued that if need be, there is the Penal Code under which charges
should be brought. In the language of Order 27, counsel's second plea relies on

32. "Armed Band
2. Any member of any band of two or more persons having the common intention to

commit any crime of violence and at least one of whom is armed with a firearm or
other explosive weapon shall be punished with imprisonment for not less than five years,
unless the Court finds unusual and exceptional circumstances justifying imprisonment for
a lesser term.

First Aggravation

3. Any person found guilty of the offence described in Article 2 shall be punished with
imprisonment for not less than ten years if he is also found guilty, as such members,
of any crime of violence other than the extortion of food.

Second Aggravation

4. Any person found guilty of the offence described in Article 2 shall be punished with
imprisonment for not less than fifteen years if

(1) be is also found guilty, as such member, of two crimes of violence other than the
extortion of food; or

(2) any firearm is fired or other weapon exploded by any member of the band shortly
before or shortly after any such crime of violence."
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the argument that the Banditry Act (or at least those section on which the charge
is based) is unnecessary to the continued operation of existing administrations, since
the Ethiopian Penal Code exhaustively deals with the criminal area in question. De-
fence counsel probably thought he had obvious advantages to gain by having the
charges brought under the Penal Code rather than the Banditry Act. The Lenal
Code is more humane and lenient in its approach to punishment. It gives the chnart
a wide margin of discretion in the actual meting out of punishment in clear con-
trast to the rigid and mechanically mandatory provisions of the Banditry Act. It is
not far fetched for counsel to have even hoped that the Supreme Court, finding
that charges have been brought under the wrong law, would quash the decision of
the High Court and order a trial de noV. 3 In both respects counsel's hope proved
wrong as the Supreme Court neither threw the case out nor changed tbe sentence.
It confirmed the ten years rigorous imprisonment imposed by the lower court. Even-
though defence councel lost his substantive case on the facts, he won on the legal
arguments and thereby opened the door for two interesting issues.3a

This makes Bahta et al. a case of constitutional significance for two separate
reasons. Bahta et al. kills two birds with one stone by disposing of two important
issues of law at once. Others may interpret the case differently and consider it an
overkill in that either of the two broad reasonings employed might have sufficed.
The Court came up with a battery of arguments directed against the use of the
Banditry Act. These were not always systematic responses to issues. Neither were
they coextensive. Some covered broader areas than others. While some wentto
prove that sections 2, 3 and 4 were out, others aimed at throwing out the Banditry
Act in toto. The Court's mode of thinking clearly bent on finishing up the Banditry
Act, by throwing in all those arguments (some falling short of their target), has
tended to confuse the clear distinction of the two legal issues involved. Because of
this some important problems linger on unsolved after all is said and done by the
Court. It is not absolutely clear, for instance, whether the Court thinks the Banditry
Act other than sections 2, 3 and 4 can continue to be employed or not.34

33. As pointed out to me by Prof. Ronald Sklar, the power of the appellate court to quash
a decision and order a retrial is not specifically granted by the Title in the Code of Criminal
Procedure covering "Appeals." Article 195 lists a number of appellate powers, but makes no
reference to the power to quash a decision and order a retrial of the accused. It appears
that Ethiopia's appellate courts have on occasion exercised such a power even though it is
absent from Article 195. See Aemro Negussie v. Public Prosecutor, Addis Ababa High Court, 1966
Crim. App. No. 213158, printed in S. Fisher, Ethiopian Criminal Procedure H.S.I.U. Addis
Ababa, 1969, p. 430; but see Fisher's comments on this point, id., p. 437. This exercise of
power is understandable in view of the clear desirability of referring a case back to the trial
court for a full retrial, where the appellate court finds an error of law requiring reversal
has occurred but believes the accused may yet be guilty and deserve conviction. The trial
court is the proper forum for such full retrials. It is regrettable that Article 195 failed to
grant this essential power to appellate courts. Article 195 attempted to list all appellate powers
separately, a procedure which can often result in "gaps" and consequently confusion. It would
have been better had the criminal Procedure Code simply granted the appellate court the
power to order any relief it believed necessary and proper in the circumstances of the case.

33a. Generally such a distinction is non existaint. If one wins legal arguments in a case, the case ends up in a
different result. Though the Court decided that the case should be instituted under the Penal Code
rather than the Banditry Act, it affirmed the previous judgement because it has found the substituted
law to be in line with the judgement rendered under the previous law. This process saves time but there
seems to be a procedural irregularity.

34. In some legal systems as for instance in the United States it is common to distinguish bet-
ween the resolution a court has reached on the case and everything else included in the
opinion. The latter is known as dictum. This is important where the principle of stare decisis
is part of the legal system. In any case such a distinction is hard to make in Bahta et al.
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In any case the points raised belong to two distinct compartments. One issue
raised is the constitutionality of the application of the Banditry Act. This question
of constitutionality of application of a legislation though rare is of great significance
all of its own. Then there is the question as to whether a legislation in force prior
to Order 27 is still in force in Eritrea. This is an issue of everyday practical im-
portance and one that is the primary reason for this article. Both merit our attention'
and will be briefly treated.

The Constitutionality Issue. In responce to defence counsel's contention that
"the Banditry Act is not in agreement with the Constitution", the Court unreservedly
and explicitely says, the Banditry Act "is not in agreement with the Constitution"
However, what the Court does not say is that the Banditry Act is unconstitu-
tional per se. It is the applications of the Banditry Act which the Court finds offensive
and hence unconstitutional. The point needs some elucidation and for this one has
to go into the Court's reasoning.

The main set of arguments used by the Court rest on the constitutional concept
of equeal protection of the law. The Court notes that the Revised Constitution
through Article 37 and 38 prohibits any kind of discrimination among Ethiopian
subjects with respect to the application of law.35 The Revised Constitution has
obvious bearing because Order 27 makes, "the Revised Constitution ... the sole and
exclusive constitution to apply uniformly throughout the Empire of Ethiopia".36 This
Constitution asserts that no one shall be denied the equal protection of the law.
Applying different laws for the same offence (armed robbery)37 in different parts of
the Empire, the Court argues, amounts to denying the equal protection of the law.
Whereas in the rest of the Empire the Penal Code is applied in the province of
Eritrea the Court is being asked to apply the Banditry Act to deal with this case.
Since applying two different sets of laws for the same offence amounts to denying
the equal protection of the law, only one set should be applied. Having come so
far the Court proceeds to show why the Penal Code should be applied and the
Banditry Act discarded;38 hence the unconstitutionality of applying the Banditry Act.
From a practical point of view finding the employment of the Banditry Act uncons-
titutional amounts in reality to nothing short of finding the Banditry Act itself un-
constitutional.3 9 To find the Banditry Act substantively unconstitutional the Court
would have had to go through Article 122 of the Revised Constitution.40 This the
Court did not find necessary to do. What the Court gained by approaching the pro-
blem in this fashion was time and labour since an indepth substantive analysis of
the Banditry Act was unnecessary. In fact within the rarrow constitutional issues
if sections 2,3 and 4 as specifically raised by the case it hand there probably was
no reason to go into substantive constitutionality. Penal Law Arguments. A

35. Article 37 reads, "No one shall be denied the equal protection of the laws." Article 38
reads, "There shall be no discrimination among Ethiopian subjects with respects to the enjoy-
ment of all civil rights."

36. Article 3 of Order 27.
37. Penal Code Article 637.
38. A discussion of Article 5 (1) of the Penal Code would probably have here been relevant.
39. Except that (1) in the unlikely situation where no other penal legislation covers the specified

crimes the Banditry Act may become operative and (2) the Court is not criticising anyone for
legislating unconstitutional law.

40. Article 122 reads, "The present revised Constitution ... shall be the supreme law of the
Empire, and all future legislation, decrees, orders, judgments, decisions and acts inconsistent
therewith, shall be null and void."
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constitution oriented secondary set of arguments employed by the Court to
discredit the Banditry Act was derived, from the Penal Code. The Court noted
how "highly humane and liberal" the criminal process is as envisaged by the
Penal Code. It observed how the Code even allows a wide range of discretion for
the court to excercise in sentencing. In contradistinction, the Banditry Act is found
to be a "mandatory law" allowing no discretion to the court and specifying,that
"this kind of offence deserves this much punishment."41 This the Court decidei is
,objectionable and therefore concludes that, "it [the Banditry Act] is not in agree-
ment with our modem laws which are enacted in accordance with the Constitu-
tion." If one may be allowed to use the phrase, such reasoning sounds like a
finding of "indirect unconstitutionality." The syllogism runs as follows: the Penal
Code is in accordance with the Constitution. The Banditry Act is not in accordance
with the Penal Code. Therefore the Banditry Act is not in accordance with the
-Constitution. Logicians may find the flaw obvious. From a legal point of view
what the Court seems to overlook is the Penal Code's provision for the other penal
legislation. The Penal Code says, "nothing in this Code shall affect ... special laws
of a penal nature .. " 4 As far as this argument is concerned could the Banditry
Act not be considered such a special law of a penal nature?

It may be noted that the legislators of the Banditry Act were aware of possible
problems in this area. Thus a 1959 amendment stating that, "the Penal Code is in
some respects unsuitable to the special problem which necessitated the enactment of
-the Banditry Act," had section 13 of this Act replaced in order to take specific
exception to several General Part articles of the Penal Code.43 The Court for some
unknown reason never mentioned this amendment, whose sole purpose was to show
the Banditry Act's relationship to the Penal Code.44

As to the mandatory nature of the punishment imposed by the Banditry Act,
it may be noted that the Act in sections 2, 3 and 4 provides for a "not less
than" (5, 10, 15 years imprisonment respectively) type of punishment. These sections
establish the minimum but obviously present the court with the discretion to go
beyond if the court deems it necessary. For an unagravated offence under section
2 for instance the court could sentence from five up to ten years imprisonment.
In this particular section the court in fact has the discretion to go even below the
minimum five years sentence where, "the Court finds unusual and exceptional circums-
-tances justifying imprisonment for a lesser term." Under sections 3 and 4 the court
again has the discretion to sentence between 10 to 15 and between 15 to 20 years
imprisonment respectively. The maximum sentence to be imposed under one section
being impliedly stated by the minimum of the next section in the step by step
-progressively increasing set of punishment. It is true, there may be less discretion
'as to sentencing in the Banditry Act than the Penal Code. Moreover, unlike the

41. Section 13 of the Banditry Act originally read, "No sentence under this Act shall be sus-
pended, but in all other respects this Act shall be subject to the eneral provisions of the
Penal Code." As amended (second), it took express exception of Articles 56 (2), 79, 80, 81,
82, 83 and 188 to 215 inclusive of the General Part of the Penal Code.

42. Article 3 of the Penal Code. Query, should such special laws apply throughout Ethiopia in
order to satisfy the equal protection constitutional clause?

•43. This is the Banditry (Second Amendment) Act, 1959. See Appendix I C.
44. The court's discretion as to sentencing was originally limited to a margin of five years under

each section of the Banditry Act, whereas Article 637 (1), of the Penal Code provides for
a margin of 15 years of discretion- Note that the amended section 13 of the Act allows reduction
of sentence up to a third below minimim. Query, what would one third of capital punish-
ment be?
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Penal Code the Banditry Act specifically prohibits the courts from imposing a sus-
pended sentence.45 Even this constitutes only a theoretical difference between the
Banditry Act and the Penal Code since it seems extremely unlikely that a court
would order the suspension of a sentence in a case as serious as robbery or aggra-
vated robbery, even though Articles 196 to 198 of the Penal Code do grant the
trial court such a discretion.46 Finally, there is nothing in the Revised Constitutidnu
or the Penal Code prohibiting "mandatory punishment" under special laws, provided
there are no other problems of constitutionality or otherwise.'7 The validity of the
whole round about "mandatory punishment" argument, by which the Banditry Act
is found to be not in agreement with the Penal Code, which is in agreement with
the Constitution, and hence "indirectly unconstitutional" would thus seem to be
questionable.

In fact the Court's reference to the Penal Code's General Part articles is at
best irrelevant. Articles 6 and 9 have circumstances in view totally different from
those raised by Bahta et al. An appropriate question may have been whether the
Court could analogize from the circumstances set out in these articles and thereby
bring in the concept of the application of a more favourable punishment. But once
the Court decides it is the Penal Code and not the Banditry Act that applies, it
can go right into the specific articles of the Penal Code such as Articles 636 and
637 with no need of referring to articles dealing with either offences committed
before "the coming into force of this Code"' or "judgments passed under legisla-
tion repealed by this Code".49 Thus once the Penal Code is substituted instead of
the Banditry Act even the point of analogy is unnecessary.

A still different argument which the Court brings out, that at best is again
irrelevant if not outright wrong, is based on the fact that defendants are residents
of Tigray province. The Court argues the defendants' ignorance of law i.e. of the
Banditry Act and concludes that "there is no doubt that when committing the
offence, they had in mind that in ease they are caught they would be punished
under the Penal Code..." The import of the argument is therefore that the Penal
Code and not the Banditry Act should apply. The argument gives the case a tint
of international law. However, both the defendants, ignorance of the specific law
which may be applied against them in case they are caught (assuming they thought
that far) and their place of residence are irrelevant. Even under international law
it is the law of the place of commission of 'the offence that applies and not that
of defendant's residence, and this is spelled out in our Penal Code.'0 As already
said this argument is at best irrelevant.

However, the spirit with which a liberal court tries to find as many arguments
as possible to discredit the Banditry Act and bring its application to nil may be
understandable. The court probably constantly had in the back of its mind not only

45. Even as amended section 13 of the Act would still read: "No sentence under this Act shall
be suspended." See Appendix I C.

46. Suspension of the enforcement of the penalty under Art. 196 must be distinguished from
suspension of the pronouncement of the penalty. The latter under Article 195 could not be
granted by a court for an offence as serious as armed robbery.

47. That sentences can be lowered up to a third below the minimum imposed by the Act as
amended also goes to weaken the "mandatory punishment" argument.

48. Article 6 of the Penal Code.
49. Article 9 of the Penal Code.
50. Article 11(1) of the Penal Code.
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the first sections of the Act but other more glaringly problematic sections" as well.
These "communal responsibility" and "local responsibility"52 sections were not raised
by the case, neither did the court discuss them. We will examine them however,
first having looked at the first sections of the Banditry Act and their relationship
to the Penal Code.

IV. Penal Code v. Banditry Act 3

One may ask, what is so offensive about these first sections of the Banditry
Act and how are they different from the provisions of the Penal Code? The basic
difference between Penal Code provisions and these first sections of the Banditry
Act is one of degree of evidence required for the finding of guilt. The Banditry Act
seems pleased to avoid all the niceties and complexities of modern penal law in
which the defendant is treated individually and all his rights, substantive as well as
procedural, are respected to the maximum.5

Once a defendant is found guilty, the court would under usual penal law again
have to consider carefully the appropriate sentencing. Unlike the Penal Code, the
Banditry Act in some respects provides for what may be termed summary proceed-
ings. To begin with, where out of a band of two or more persons, at least
one of whom is armed, one member goes beyond the general intention of the band
in committing a crime, all members of the band are indiscriminately made respon-
sible for the higher crime.5 6 For instance let us say that such a band conspires to
plunder some cattle and the members expressely agree among themselves that no
firearm shall be fired or other weapon exploded. While committing the crime, if
one of them goes beyond and fires or explodes a weapon (even without hurting
or attempting to hurt the victim of the plunder), the whole band is made respon-
sible for the firing. Whereas under their original intention they would have been
sentenced to imprisonment for not less than ten years,57 the punishment for all of
them now is a mandatory death sentence.' The punishment is again a mandatary
death sentence if a band of two or more persons one of whom is armed are found
guilty of any three crimes, no matter how relatively insignificant, like the extortion
of $10 each time.59 Since the death penalty as well as the minimum punishment to
be imposed under each section are mechanically mandatory there is no way in

51. Section 10 of the Banditry Act.
52. Section 11 of the Banditry Act.
53. In this part of the article only the first few sections (1-5) of the Banditry Act will be

constrasted with the Penal Code provisions. Communal and local responsibility sections will
be examined together with the Collective Liability Act in a latter part of this article. How-
ever, this part will in addition to the first sections of the Banditry Act look at Article 437A
and in connection with this Article the case of Wurieta et al., whose reference is found in
footnote 70

54. The basic guarantees of rights in a criminal trial are, of course, enumerated in Chapter three
of the Revised Constitution. The equal protection clause of Article 37, the due process clause
of Article 43, and the more detailed Articles 51, 52, 53, 54, 55, 56 and 57 contain a substan-
tial part of the guarantees and rights accorded a defendant in a criminal case in Ethiopia.

55 Those General Part of the Penal Code articles expressly excepted from by the amended
Banditry Act, such as Articles 79 to 83 deal with extenuating and aggravating circumstances
which a court would take into account in sentencing.

56. This is an automatic inference from section two.
57. Pursuant to section three of the Act.
58. Under section five (sub-three) of the Act.
59. Section five (sub-two) of the Act.

- 317 -



JOURNAL OF ETHIOPIAN LAW VOL. IX - NO. 2

which the court can heat about mitigating circumstances and if need be take them
into account as would happen under the Penal Code.'0

The only exception, to this mechanical sentencing is section two, which permits
the court to look into possible "unusual and exceptional circumstances justifying
imprisonment for a lessor term" than five years. Under this section the crimeis
defined as "two or more ,persons having the common intention to commit any
crime of violence and at least one of whom is armed." This general introductory
section to the Banditry Act is basically preventive in nature, since the required
elements are that (1) there be two or more persons, (2)' one of them be armed
and (3) they have the common intention to commit any crime of violence, It may
be pointed out that the last element of intention, which in penal law is so difficult
to prove is under the Banditry Act easily dealt with.6 ' Where two or mord persons,
one of whom is armed are found in Eritrea, they would more or less be presumed
to have the common intention to commit crimes of violence. Hence, the difficult
burden of proof that they are innocent of such criminal intention is shifted on
them .62

All the crimes enumerated 'by the first sections of the Banditry Act would also
be found to be crimes and hence punishable under the Penal Code. But the trial
procedure, specially the burden of proof and the evidence required for the finding
of guilt would be more exacting.63 Furtheremore the meting out of punishment would
generally be much more carefully considered so as to fit the individual defendant.
The court would have the discretion in each case to look into mitigating as well
as aggravating circumstances.

Penal Code articles dealing with "dangerous vagrancy" and "conspiracy" would
take care of section two of the 'Banditry Act." The maximum sentence that can
be imposed under these articles is however three years imprisonment, Where a
band commits any crime and is chargeable under the aggravation sections 3, 4 or

.5 of the Banditry Act, each member is then, of course, chargeable under specific
Penal Code articles depending on the nature of the crime committed. Such crimes
as "aggravated homicide" and "aggravated robbery" could, of course, entail the
death sentence.6' Moreover, such general part articles dealing with "attempt",
"principal act: offender and co-offender" "acomplice" and "criminal conspiracy". could
where necessary come to play.06

60. The exception to this is the amended section 13 (1), which provides for possible reduction
of sentence up to a third below the minimum imposed by the Act. Query again, how is
one to assess. a third of the death penalty?

61. Criminal intention is defined in Article 58 of the Penal Code. There criminal intention is
divided into direct and indirect. See Ronald Sklar, "... Intention Under the Ethiopian Penal
Code" in Journal of Ethiopian Law Vol. VIII No. 2 (1973).

62. Since the Banditry Act is intended to lump all defendants together, the individual who protests
his innocence and states that either he was forced to follow such a band out of fear or
that he accidentally happened to be there when the band was apprehended but is otherwise
not part of them would have to prove his innocence.

63. Ethiopia does not have an Evidence Code. However, the import of such concept as the presump-
tion of innocence of the Revised Constitution and the detailed trial procedure found in the
Criminal Procedure Code is such that there is no doubt as to the exacting nature of the
proof required.

64. Articles 471 and 472 of the Penal Code.
65. Articles 522 and 637 of the Penal Code.
66. Articles 27, 32, 36 and 37 of the Penal Code.
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Article 437A. 7 It should be noted that the Banditry Act deals with a "band-of
two or more persons" as defined in section two. One would thus think that one
person found illegally possessing firearms would come under the ordinary penal
law provisions. But that is not the case. One of the complementing legislations of
the Banditry Act provides for what is known as Article "437A" This article should
not be confused with Ethiopian Penal Code articles. Article 437A is an amendment
to the Italian Penal Code which was the penal law in force in Eritrea from 1936
up to its replacement by the Ethiopian Penal Code in 1959.68 Article 437A was
introduced in 1956 and made inter alia the illegal possession of firearms by a
a person punishable by up to five years imprisonment or up to $ 2,500 fine or by
both such imprisonment and fine. In contrast Article 764 of the Ethiopian Penal
Code limits the punishment for the same offence to a "fine not exceeding one
hundred dollars or arrest not exceeding eight days."69 Discussing this difference in
sentencing a Supreme Court Justice pointed out that depending on which side of
the Mareb river (the boundary between Eritrea & Tigre provinces) a person is
found illegally possessing firearms, on the one side he may find himself convicted
to imprisonment up to five years is on the other only convicted to one week's
house-arrest.

The Wurieta Case.70 In the 1965 case of Wurietaet al, the High Court accepted
that part of the charge dealing with illegal possession of firearms. Pursuant to "Art.
437A" the court found defendant guilty and sentenced him to two years imprison-
ment. The case is more complicated than that as there are other defendants and other
issues involved. It is being referred to here simply to show that "Art. 437A ' is
a live, enforceable piece of legislation. Interstingly enough the place of arrest was
not far away from the Mereb river, boundary of Tigre province.

V. Policy Considerations: New Light in Court

One can imagine how Article 3 of the Penal Code and Articles 37 and 38 of
the Revised Constitution may pull at opposite directions. When a special law of
a penal nature is directed only at one province in the Empire the question of
"equal protection of the laws" becomes a very close one. It is not surprising if
the Court thus finds the application of the Banditry Act unconstitutional,

Since the Banditry Act as well as Article 437A came out during the federation
in response to a specific problem then encountered by the Eritrean Government,
one may ask are they, from a policy point of view, still necessary today? From
recent interviews7' by the author of police-officers, public prosecutors, High Court
and Supreme Court judges as well as other court officers and government officials,
the fact alearly emerges that the "Shifta" problem of the middle fifties has dwindled
to insignificance. The phenomenon of the common robbers who roamed the high-
ways and made communications in Eritrea unsafe seems to have been connected

67. For the full text of Article 437A refer to Appendix I D.
68. Refer to footnote 22.
69. Article 764 is a Petty Offence Code provision. It seems that there is a major conceptual

difference between the thinking behind Article 437A and Article 764. The one considers it a
serious crime, the other only a petty offence.

70. Public Prosecutor v. Wurieta et al. Criminal File No. 63/57, decided by the Imperial High
Court in Mendefera on Hamle 22, 1957 Eth. C. (Unpublished, Archives, Faculty of Law,
H.S.U.)

71. These interviews took place in January 1973 in Asmara.

- 319 -



JOURNAL OF ETHIOPIAN LAW- VOL. IX- NO. 2

with the uncertainly of transition of governments.72 That problem is seemingly no
more common in Eritrea today than the rest of Ethiopia. It may also be added
at this juncture that whatever acts of political offenders are brought before the law,
the Banditry Act and related legislations would not be applied. In such cases the
Penal Code comes to play, The Banditry Act et al. are purely intended to deal with
common robbers. A,

The Reversed Mesn Case.73 It is probably in response to this change of material
circumstances, i.e. the dwindling to insignificance of the "Shifta" problem that
finally made the Supreme Court in Bahta et al. reverse what had been a leading
case on the subject and find the Banditry Act procedurally unconstitutional. A decade
earlier the Supreme Court had just after the termination of the 'Federation been
presented with a case on the Banditry Act. The Attorney General's Office had
internally decided that the Banditry Act be retained as a "necessary" law under
order 27. 74 The question was whether the court would go along. In the case of
Mesfin et al. the Supreme Court was in the early sixties presented with facts
that had taken place prior to the termination of the Federation. The High Court
as a court of first instance had found the three defendants guilty under various
counts and had pursuant to the Banditry Act passed on each the death sentence.
On appeal before the Supreme Court defendant-appellants had inter alia argued that
they should be charged under the Penal Code and not the Banditry Act. They
argued that the latter was unnecessary and that the Penal Code was sufficient,
Among the public prosecutor's counter arguments, first place was given to the fact
that the crimes had been committed during the Federation.7 It is difficult to say
how much weight the court gave to this factual argumdnt but on the whole found
defendant-appellants guilty as charged under the Banditry Act.

Since Mesfin et al. several cases had come to court and the Banditry Act has
been standard legislation. Nearly a decade later Bahta et at. changed the legal
situation by reversing Mesfin et al. and finding the Banditry Act procedurally uncons-
titutional. Since then there has been one more Supreme Court decision on the
Banditry Act while several others are pending.

The Werasi Case.76 In the very recent case of Werasi et al, a different bench of the
Supreme Court in its majority decision reversed a High Court decision and went
along with Bahta et al. by refusing to have charges framed under the Banditry Act.
It said, .. "The Banditry Act of 1957 was a temporary law. It was proclaimed
during the Federation. There is no question that today it is the Penal Code
which is in force throughout Ethiopia and also contains Article 637 dealing with
"Shiftas." Turning to the Revised Constitution, the Court noted that, "While Article
37 says'no one shall be denied the equal protection of the laws,' Article 38 states

72. Trevaskis, Ibid. in his chapter on "transition to autonomy" provides some background of the
"Shifta" problem in Eritrea and takes it up to 1952, where his narration ends.

73. Mesfin et al. v. Public Prosecutor, Criminal Appeal File No. 21/64, decided by the Supreme
Imperial Court in Asmara on Sene 27, 1956 Eth. C. The text of the case is attached as
Appendix II A.

74. It probably should be noted that the Attorney General during the Federation was also the
chief legal aviser to the Eritrean Administration.

75. "Appellants (Bandits) had committed this crime during the time of the Eritrean Constitution".
76. Werasi et at. v. Public Prosecutor, Criminal Appeal File No. 36/64 decided by the Supreme

Imperial Court in Asmara on Megabit 12, 1964 Eth. C. The text of the case is attached as
Appendix II B.
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that 'there shall be no discrimination amongst Ethiopian subjects with respect to
the enjoyment of all civil rights.' Furthermore while Article 54 says, 'Punishment is
personal,' Article 122 claims 'The present Revised Constitution shall be the Supreme
law of the Empire. All future legislations, decrees, judgments, decisions inconsistent
therewith, shall be null and void.' In Werasi et al. the court did not even think
it necessary to argue at length the pro and con of the Banditry Act. It simply
followed the precedent established by Bahia et a. It said, "as previously decidek
by the Supreme Imperial Court in file No. 74/63 of Sene 21, 1963 Eth. C. the
Banditry Act of 1957 has been discarded." It then continued, "pursuant to Article
15 of Proclamation 195 of 1955 Eth. C. lower courts are instructed to follow decis-
ions rendered by higher courts." In other words, the Court decided, the High
Court for not having followed Bahia et al. in giving its decision as a tourt of
first instance in Werasi et al.

The Courts Proclamation.77 The reference to Proclamation 195 brings up still
another point of irregularity of procedure in Eritrea vis-a-vis the Ethiopian legal
system eventhough the effect is in this case positive. In 1962 the Imperial Ethiopian
Government had come up with a "Courts Proclamation" intended to have fat
reaching consequences in the upgranding of the legal process in courts in Ethiopia.
One of the provisions of the new proclamation namely Article 15 made "all decis-
ions on matter of law given by superior Courts (sic) binding on all subordinate
courts." Moreover the Proclamation was to "come into force on the 5th day of
May 1963." However, soon thereafter an amending proclamation came out and on
the grounds that it is necessary that arrangement be made before full effect can
be given to the provisions of the Courts Proclamation of 1962, had the effectiveness
of this Proclamation suspended.78 In Eritrea, the suspending Proclamation does not
seem to have come into effect. The Courts Proclamation was effectively introduced
immediately after promulgation. When the suspending Proclamation came out a
Ministry of Justice circular allowed the courts in Eritrea to continue employing the
Courts Proclamation.79 Thus the Supreme Imperial Court's reference to the Courts
Proclamation and the statement that the High Court should have followed the
decision of Bahia et al. seems quite appropriate. Even in the absence of legislation
such as the Courts Proclamation or an institutionalized stare decisis procedure,
provided lower courts are able to have easy access to decisions of superior courts,
the lower courts would have to have good grounds to differ. In practice, where
the various branches of a superior court consistently hold one way it would seem
pointless for lower courts to hold otherwise since on appeal they would naturally be
reversed,"0

77. The Courts Proclamation, Proclamation No. 195 of 1962, Negarit Gazeta 22nd year No. 7.
For an Introductory discussion of the Courts Proclamation refer to Alexandra Hamawi, "The
Courts Proclamation of 1962" an unpunlished 1964-65 paper in the archives of the Faculty
of Law, H.S.iU.

78. The Courts (Amendment) Proclamation, Proclamation No. 203 of 1963, Negarit Gazeta 22nd
Year No. 16.

79. See Ministry of Justice circular letter of 1963. R.A. Sedler, Ethiopian Civil Procedure, H.S.1.U
Addis Ababa, 1968, states in p. 9 that "the problem [of different procedure] ceased to exist"
with the enactment of the Ethiopian Civil Procedure Code in 1965. Many of the problems
may have ceased to exist but certainly not all. The question of stare decisis found in Article
15 of the Proclamation but otherwise not stated in the Civil Procedure Code is one example.

80. For a comparative examination as to the use and importance of precedents on common law
and civil law systems refer to Von Mehren, the Civil Law System, New York 1947, pp.
821-854,

- 321 -



JOURNAL OF ETHIOPIAN LAW VOL. IX- NO. 2

VI. Collective Responsibility

Under Banditry Act

Going back to the Banditry Act, it may be remembered that the Court in
Bahia et al had found application of the first sections of the Act procedurally
unconstitutional.81 Once the procedural unconstitutionality of sections of the Banditry
Act is raised in a comment such as this, a brief substantive analysis of the Act
becomes an absolute must. The procedural unconstitutionality of sections 2, 3, 4 and
5 is only like the visible part of an iceberg. Those sections which the Court finds
unconstitutional are harmless and innocent in light of some other sections of the
Act. The Courts in both Bahia et aL and Werasi et al. were not called upon to
deal with these other sections. By not examining them they acted within the gene-
rally held principle that courts should not decide more than is necessary for the
disposition of the case before them. Although the Courts did not decide on the
constitutionality of those other sections, their reference to the unconstitutionality
of the application of the Banditry Act is in broad language, seemingly not confined
to the specific provisions of sections 2, 3, 4 and 5 raised by the cases.

From both constitutional as well as criminal law perspectives probably the two
most interesting, most offensive and bizzare concepts the Banditry Act contains are
what it terms "communal responsibility" and "local responsibility."82 One would have
to characterize them as concepts of vicarious criminal liability. The section on com-
munal responsibility in part reads:

Any nomadic tribe or settled enda [extended family comprising as much as a
third or half of a village], any member of which is guilty of an offence against
this Act, whether or not he has been convicted, shall be punished with a fine
up to fifty dollars for every head of a family and for every month of the
duration of the offence."83

The section then goes on to say, "where any person is not to be found with
his -tribe or enda, it shall be presumed for the purposes of this Article that he is
committing an offence against this Act until the contrary is proved. '84 The import
of "communal responsibility" is that a whole community of relatives is criminally
liable for the proved or unproved offence allegedly committed by one of its mem-
bers. Furthermore, the burden of proof that he has not been committing any crime
rests with the individual not found residing among his community and not with
the State."

The concept of "local responsibility" also is as simple as it is fantastic. A
magistrate is upon complaint for robbery, empowered, "to impose upon all heads
of families resident within 10 kilometres from the scene of offence .. a fine equal
to, the value of the property stolen."8 6 This means that anyone residing within a 10
kms. radius of the scene of an offence, for no other reason than that he resides

81. Refer supra.
82. These provisions of the -Act are by implication designed to exclude urban centers.
83. Section 10 (1) of the Banditry Act.
84. Section 10 (2) of the Banditry Act.
85. It may be noted that there is a.similarity to the burden of proof under the first sections

of the Act.
86. Section 11 of the Banditry Act.
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not more than 10 kms away from the unfortunate scene of a robbery, is criminally
liable to pay as fine a share of the stolen property.87

The Collective Liability Act.88 As if this was not enough, another piece of
legislation came out three years later, the "Collective liability Act" of 1960. It
stated in its main section:

Where within the boundaries of any village damage occurs after the coming
into force of this Act, to any house, animal, tree, grain or strow, and when
within fifteen days of the occurence no one in the village has informed the
police who committed the damage, and the police have not otherwise discovered the
author, the village shall be collectively punished with a fine of from Five Hundred
to Five Thousand Dollars unless it proves that the damage was ndt criminal.89

It must be stressed that here again there is no question of civil liability. The
legislation is definitely of a penal nature and the fine imposed is punishment for
criminal offence.90 To the naive question "what is the crime?"' the answer is failure
to inform the police as to "who committed the damage". The Act obviously considers
it an unnecessary legal sophistication to find out whether the village or its members
knew or could have known who committed the damage. The only question worth
asking is whether the all-knowing village informed the police. Unlike the Collective
Liability Act, the sophisticated Ethiopian Penal Code for the similar offence of
"Failure to inform the Law" requires the defendant "without good cause, knowing
the identity of the perpetrator of an offence" to have failed to inform the authorit-
ies.91 One surprising consequence of the Collective Liability Act is that the victim of
the crime, generally a member of the village, would again be victimized by the law
in that he also has to pay his share of the fine. While the Revised Constitution
says, "No one shall be punished twice for the same offence,"92 the poor victim of
the Communal Liability Act is being punished twice for an offence he did not
commit.

The Sebsa Case.93 Some of the serious practical problems the Communal Liability
Act are brought to light by the very interesting and very recent Sebsa Case. The
facts of the case are as follows. Sebsa is a small village of Seraie Awraja in
Eritrea. Gebremicael Gebreab, one of the villagers, owns a farm-land ready for a teff
harvest some distance away from the village. On the night of Tikimt 14, 1964 Eth.
C. unknown persons harvested and took the Teff away. The victim immediately
notified the police about the crime and several suspects were questioned. The village
elders were then asked to give testimony and they testified to the effect that the
suspects had quarrels with the complainant. There being no evidence of any kind

87. A collegue has jokingly wondered whether a person is liable to pay the fine if he has in
his residence area been the victim of the robbery.

88. The Collective Liability Act, 1960 published in the Eritreta Gazette vol. XXII (1960) No. 9.
It is attached as Appendix I E pp. 333-34

89. Section two of the Collective Liability Act.
90. "The Village shall be collectively punished ... unless it proves that the damage was not

criminal." Section two.
91. See Article 438 of the Penal Code.
92. Article 56 of the Revised Constitution.
93. Elders of village of Sebsa v. Public Prosecutor, Criminal Appeal File No. 61/64 decided by

the Imperial High Court in Asmara on Sene 28, 1964 Eth. C. For the full texts of the
majority and minority opinions see Appendix II C.
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connecting the suspects to the crime the police had to release them. Soon thereafter,
15 days having expired since the crime was committed, the village elders found
themselves as representative-defendants in a criminal case brought by the public
prosecutor in the Seraie Awraja Court. The Court found them guilty of failure to
inform the police as to who committed the damage, which was estimated at Eth. $
231 and imposed a punishment of $500 on the village. On appeal to the High
Court, defendants pointed out the fact that they fully cooperated with the polib,
during the investigation. Inter alia they had testified to the effect that the suspected
persons had quarrelled with the victim. The High Court in the Sebsa case upheld
the Awraja Court judgment and in its majority decision concluded by saying, "the
appeal is rejected because appellants have not fulfilled their obligations and complied
with the law charged under by saying these are the criminals. And it would not
be proper to incriminate innocent citizens by suspecting them for quarrels t~ey had."

One judge decided to differ.94 In his dissenting opinion, he noted the similarity
of the Collective Liability Act to "the traditional Awchachign and Afersata law." 95

He added, "eventhough there has been no argument raised about the legality of the
Act, it will be useful for the future to point out how it [the Collective Liability
Act] conflicts with the Constitution." Article 54 of the Revised Constitution was
then expressely stated and the supremacy of the Constitution emphasized. In his
dissenting opinion he also noted Article 6 of Order 27, then added, "yet according
to the authority given to them, the executive departments have the obligation to
discard beforehand the laws and regulations which conflict with the Constitution.)"
In conclusion the dissenting judge exasperatingly exclaimed, "the elders having shown
a spirit of cooperation [with the police], it is not legal to demand from them what
is beyond their capacity." So far, thus ends the drama of the Sebsa case.96

The unconstitutionality of all these vicarious liability provisions of both the
Banditry Act and the Communal Liability Act is so crystal clear that not much
discussion is necessary. It suffices to point out that the Revised constitution expres-
gly incorporates modern and enlightened notions of legality as the basis for criminal
law. The Constitution asserts that there shall be no presumption of guilt "until so
proved."97 It then proceeds to state that, "punishment is personal."98 It is neither
communal nor local. A person is punishable only "after conviction for an offence
committed by him," 99 and not for an offence allegedly committed by one of his
relatives or by a neighbour or by a passer by. The Banditry Act's notions of

94. The writing of dissenting opinions is not a very common judical practice in Ethiopia. It is
part of the legal culture here to at least show unanimity. Hence, it can, in most instances,
be taken to be a sign of very strongly held opinions when judges write out their dissent.

95. Refer to S.Z. Fisher, Ethiopian Criminal Procedure, A Source Book. H.S.I.U. Addis Ababa,
1969 pp. 24-28.

96. The author is unaware of possible application for review by the Emperor's Chilot which
may have at the time of writing of this article been lodged in accordance with Book V of
the Criminal Procedure Code. Note that although a reading of Art. 182 Criminal Procedure
Code may give the impression that a second appeal is allowed under any circumstance, Art.
195 (3) seems to be designed to limit second appeals to areas of disagreement of lower
courts.

97. Article 53 of the Revised Constitution.
98. Article 54 of the Revised Constitution.
99. Article 54 of the Revised Constitution.
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"communal responsibility" and "local responsibility" and the Communal Liability
Acts concept of "communal liability" flatly contradict and are diametrically opposed
to the criminal law concepts embodied in the Revised Constitution. As such they
cannot but be unconstitutional.

The only way in which the continued operation of the unconstitution4, Banditry
and Communal Liability Acts could be justified would be under Article 2 of the
Revised Constitution. Under Article 29 the Emperor having declared a national
emergency or the like could then "take such measures as are necessary to meet

the threat."100 Since the Banditry and the Communal Liability Acts whatever their
constitutionality vis-a-vis the Eritrean Constitution during the Federation,'0' have
never after 1962 been amended to include or become part of a declaration of

national emergency it would seem safe to conclude that their uncotstitutionality has
no foundation.

02

VII. Overhauling the System

Beyond the substantive questions as to the constitutionality, legality or neces-
sity of pieces of legislation, procedural and one may add practical issues are bound
to follow as to how and by whom such major legal problems of overhauling a
legal system can and should be solved. This brings us back to Order 27. Order
27 states that all legislation in Eritrea remains in full force and effect "to the
extent that the application thereof is necessary to the continued operation of existing
administrations.'1 3 But who is to decide whether a piece of legislation is Aecessary
or not ?

In the Sebsa case the minority decision having come to the conclusion that the
Communal Liability Act was unconstitutional, pointedly said, "according to the
authority given to them, the executive departments have the obligation to discard
beforehand laws and regulations which conflict with the Constitution." This opinion
thought, it was primarily the duty of the executive branch to discard unnecessary
pieces of legislation.14 However, it must also be pointed out that had this
opinion been in the majority, the Court itself would, at least for this case, have
taken the step of discarding the law pursuant to which charge had been brought.
It is probably not the place here to go into the judicial branch's constitutional
vestiture with "the judicial power" and hence the appropriateness of such a conduct

100. It has been argued that the Emperor has such power and duty not only under Article 29

but that Article 36 also independently so empowers the Emperor. Refer to H.E. Ato Seyoum
Haregot, "The Role of the Council of Ministers in the Legislative Process" in Journal of
Ethiopian Law Vol. V No. 2 pp. 281-85 (1968); and H.E. Ato Aberra Jembere, "The Prero-

gative of the Emperor to Determine Powers of Administrative Agencies" in Journal of Eth-
iopian Law, Vol. V No. 3 pp. 521-44 (1968). It is also possible to argue that Article 36

is not an independent source of law-making power.

101. It is surprising that the Banditry Act could have come out in light of the liberality of the
Eritrean Constitution. Unlike Articles 53 and 54 of the Revised Constitution which the
Banditry Act clearly contradicts there were no such express provisions in the Eritrean Cons-
titution. However, the concept of due process, taken from paragraph 7 of the Federal Act
was encorporated in Article 22 of the Eritrean Constitution.

102. Refer to footnote 5.

103. Arficle 6 of Order 27. Note that this is "until such time as the same shall be expressely
replaced and repealed by subsequently enacted legislation".

104. The idea of discarding laws beforehand i.e. before a case comes to court obviously deals
with only primary duty.
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where a court concludes it has to find a piece of legislation unconstitutional.'0' Bu
let us note what the courts say about it.

Of all the cases mentioned here probably none discusses the issue of necessity
of a piece of Eritrean legislation and the issue as to whose task the decision
primarily should be better than Bahia et al. In Bahita et al. the court picks R
defence counsel's contention that the Banditry Act is not necessary to the continued
operation of existing administrations. Rather than through direct imperative asser-
tions, the court makes its mind known as to the non-necessity of the Banditry Act
in a circumscribed manner. The fear of being accused of usurping legislative or
executive powers seems to unduly bother the Court.106

The Court tackles the question by first attempting to allocate responsibilities in
general as between the various branches of government. "It is the duty of the
executive branch" the Court says, -to identify and present to the legislator all
laws which it deems necessary to the operation of the administration."'1 7 It then
comes up with the rhetoric question, "How can the court or the public prosecutor
play the role of the legislator and say this law must apply?" The answer is forth-
coming. -In our opinion we do not think they can."'10  However, two sentences below
the Court concludes by saying "we have accepted defence counsel's arguments as
regards the law." In effect what the Court has done is to completely reverse itself.

Defence counsel's contention had been that the Penal Code and not the Banditry,
Act should apply.10 The Court had started by saying it is for the legislator t6
decide and promulgate the necessary law; in this context meaning it is for the
legislator to decide whether the Banditry Act is a valid law or not. The Court had
in fact gone so far as to answer its own question, "can the court ... play the
role of the legislator and say this law must apply by immediately negating it.?"
To stress this the Court even underlined the answer. Caught in between the horns
of an understandable dilemma as between the ideal and the practical, the Court
does precisely what it ideally thought it should not be involved in. By stepping in
to the shoes of the legislator it decides that the Penal Code is applicable law while
the Banditry Act is not?

Had the question as to whether the Banditry Act was a necessary law after
the coming into force of Order 27 been dealt with by the legislator as it properly
should, it would have most likely not attracted attention in court. But in such
circumstances where the court is faced with the problem of playing the legislator

105. On "judicial review" refer to J. Paul and C. Clapham, Ethiopian Constitutional Development
A Sourcebook, H.S.I.U. Addis Ababa, 1967, pp. 159-246.

106. Refer to footnote 105 supra.
107. As already pointed out note that the Attorney General's Office had come out with such a

list but only for internal purposes.
108. In other words, the Court has no power to decide which laws are necessary. Putting it

this way is probably misleading.
109. When asked to give an answer to defence counsel's argument the public prosecutor had

cited two cases. One was Supreme Imperial Court Criminal file No. 228/62, a case similar
to Bahta et at. Charges had been brought under the Banditry Act and the High Court had
found defendants guilty under the Act and sentenced them to seven years imprisonment in
file No. 388/59. However, the Supreme Court had on appeal changed the law under which
they were charged to Articles 646 and 647 (1) of the Penal Code and had increased the
sentence to ten years. But the leading case presented by the public prosecutor was Mesfin et
al, which had been decided by the Supreme Imperial Court a decade earlier.
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what should it do? The predicament the court found itself in is one into which
courts are continually dragged. Moreover, courts are always quick to voice the opinion
that they are not legislators. But saying one thing they are generally forced to do
the opposite. In many situations - and the one at hand is a good example- there
is no alternative but for the court to act as the legislator. In this case the Court
would have to act as a legislator whichever way it comes out. Whether it dbr4ides
for the Penal Code and against the Banditry Act or for the Banditry Act and
against the Penal Code, the decision is basically one that should have been the
legislator's. The real issue is whether the Banditry Act is law under 27 and this is
primarily a legislative function." 0

The notion of the separation of functions is an important guiding principle of
public law. Various branches of government are allocated diverse functions and
generally speaking one branch should not usurp the functions of another. However,
it is impractical and therefore unwise to think of branches of government as herme-
tically sealed bodies. Of necessity they have to cooperate one with the other."'
And it is inevitable for the courts to be indirectly involved in the lawmaking func-
tion. They continually do so by interpretation, by filling gaps in the law and by
deciding which law applies. Not to characterize this as lawmaking is a pure point
of semantics. This should not be misunderstood as extending an invitation to courts
to compete for the legislative function or to try to preempt the legislator. Far
from it; courts deal with specific cases brought before them and do not go out
looking for society's problem areas. On the other hand, neither should courts give
the impression that they are usurping what is not their proper function and have
gone beyond their judicial power in doing what the Court did in Bahta el al. It
had no practical alternative but to temporarily step into the shoes of the legislator
and decide whether the Banditry Act should apply or not.

Where the legislator for one reason or another fails to take up this aspect of
the legislative role the courts are forced to step in. Problems arise that cannot
indefinitely await for the legislator to make up his mind and the courts have to
dispose of them as best they can. In the present circumstances courts in Eritrea
cannot shy away from the kind of legal problems raised by Bahia et al. As long
as there is no basic change with respect to the unsolved problem of Eritrean legisla-
tion, the courts will whenever asked in specific cases, have to continually tackle the
issue of "necessity" of a piece of legislation vis-a-vis Order 27 and Ethiopian law
as a whole. That the courts should handle the problem unsystematically (as problems
arise) and on peacemeal fashion, without knowing what the effects of one decision
are on similar cases, is neither the most efficient nor the more desirable course of
action. It is awkward in terms of both the uncertainties and complications of the
law. It is expensive in terms of the unnecessary consumption of time and energy of
all involved. Furthermore, there is an apporopriate method of solving the problem
once for all.

Conclusion
A full-scale operation in which a complete overhaul of Eritrean legislation should

be affected is long overdue. Ten years after the end of the Federation, twenty

110. As poinjed out supra in footnote 109, already the same court has found differently as to
the validity of the Banditry Act. Taking the number of the various other government institu-
tions that may have to decide on such a question and the number of legislations into account
one can see why this is a legislative function.

111. The same point is made in H.E. Ato Seyoum Haregot, supra footnote 100.
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years after the termination of British administration and thirty years after the finis
of Italian authority, to still continue to refer to some colonial or other legislation
and not know whether it is part of the law of the land seems unnecessary. It is
time this legal mess be cleared up. What Order 27 provides is at best a temporary
stop-gap answer. It cannot be a permanent solution without ensuing unnecessary
complications. ' .

The Supreme Imperial Court pointed its fingers in the right direction when it
said in Bahta et al, "It is the duty of the executive branch to identify and present
to the legislator all laws which it deems necessary to the operation of the adminis-
tration." Though not a very simple operation, it is absolutely necessary. A conscious
effort has to be done to bring the messy Eritrean legislation into its proper place
within the codified system of Ethiopian law. The experiences that have "recently been
gained in Ethiopia from the overhauling and codifying of whole areas of law could
possibly serve some purpose.

Several steps have to be taken to normalize the legal situation in Eritrea.
First, all legislations not expressly repealled must be assembled and translated into
Amharic and English. They should then be consolidated (i.e. harmonized) both with
respect to each other and vis-a-vis Ethiopian legislation as a whole. Anachronistic
references such as to Italian liras and East African shillings or Italian titles of
legislations should be discarded and appropriately replaced. But much more important
is the discarding of unconstitutional legislations or legislations whose temporary
necessity has disappeared and whose application today may do little more thaA give
rise to undesirable policy questions not in the interest of the nation-state. This also
could be the time for improvements in the laws. The consolidated and updated set
of draft legislation should then be categorized by promulgating authorities. Legislations
requiring Parliamentary approval and/or Imperial signature should be so processed.
Others of the nature of ministerial, provincial and municipal authority should be
appropriately distributed.'12

Once launched by the proper authorities, not much should stand in the way
of such a necessary project since the operation is more technical than policy oriented.
The appointment of a consultative commission composed of knowledgeable legal
experts from the various concerned institutions would obviously insure the quality
of the job.

Had such an approach been followed in 1962, it is very likely that neither the
question as to the validity of the Banditry Act and the legal issues of Bahta et al,
nor the irritated minority opinion on the Sebsa case and the Communal Liability
Act nor this preliminary comment would have been necessary. The enigma of
Eritrean legislation cries out for a solution that requires an overhaul of the legal
system. The challenge still stands!

112. The Municipalities Department of the Ministry of Interior in Addis Ababa and the Depart-
ment of Minicipalities in Eritrea are at this time working together with the Imperial Institute
of Public Administration to try to cut through the maze of Eritrean legislation dealing with
municipalities. This is a healthy start. However, when this task is accomplished what the
effect of changing part of the law will be on the non-municipal part remains to be seen.
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THE BANDITRY ACT, 1957

Eritrean Gazette Vol. XIX (1957) No. 11

(Adopted by the Eritrean Assembly on 19th August, 1957, and promulgated by H.I.M.'s represen-

tative on 23rd September, 1957)

WHEREAS under the existing law organised banditry and highway robbery are not dpterred;

AND WHEREAS an increase in the severity of punishment inflicted, and communal punish-
ment of the communities of the offenders, are likely more effectively to deter them;

NOW THEREFORE BE IT ENACTED as follows:

TITLE AND COMMENCEMENT.

1. This Act may be cited as the Banditry Act, 1957 and shall come into force upon promul-
gation or publication, as the case may be, in accordance with the provisions of Article 58 of the
Constitution.

ARMED BAND.

2. Any member of any band of two or more persons having the common intention to com-
mit any crime of violence and at least one of whom is armed with a firearm or other explosive
weapon shall be punished with imprisonment for not less than five years, unless the Court finds
unusual and exceptional circumstances justifying imprisonment for a lesser term.

FIRST AGGRAVATION.

3. Any person found guilty of the offence described in Article 2 shall be punished with im-
prisonment for not less than ten years if be is also found guilty, as such member of any crime
of violence other than the extortion of food.

SECOND AGGRAVATION.

4. Any person found guilty of the offence described in Article 2 shall be punished with
imprisonment for not less than fifteen years if:-

(1) he has previously been convicted of the offence described in Article 8 of proclamation
104 of 1951 and in Article 1 of Proclamation 1 of 1955, or of the offence described
in Aricle 2 of this Act, or he has avoided prosecution for such an offence by surrender-
ing under any general or special amnesty; or

(2) he is also found guilty, as such member, of more than two crimes of violence other
than the extortion of food; or

(3) any firearm is fired or other weapon exploded by any member of the band during the
course of the commission of any crime of violence.

PROMOTION OF BAND.

6. Any person who promotes or organizes such a band as is described in Article 2, but is
not a member of the band, shall be punished with imprisonment for not less than 20
years.

ASSISTANCE TO BAND.

7. Any person who gives shelter or assistance to such a band as is described in Arti:le2,
or to any member of it, shall be punished with imprisonment for not less than ten years.
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ASSISTANCE TO FUGITIVE.

8. Any person who gives shelter or assistance to any other person, having reason to believe
that he has recently been a member of such a band as is described in Article 2 and is a fugitive
from justice, shall be punished with imprisonment for not less than five years.

FAILURE TO INFORM AUTHORITIES.

9. (1) Any person who comes to know of the activities, intentions or whereabouts of anyl-
such band as is described in Article 2, or of any other person, having reason to
suspect that he is or intends to become a member of such a band, and in either
case does not use his best endeavours to communicate such information without delay
to the nearest police or administrative authority, shall be punished with imprisonment
for up to five years.

(2) Any administrative authority who obtains such information, by himself or from others
and who fails to use his best endeavours to communicate it without delay to the
police shall be punished with imprisonment lot not less than two years.

COMMUNAL RESPONSIBILITY.

10. (1) Any nomadic tribe or settled enda, any member of which is guilty of an offence
against this Act, whether or not he has been convicted, shall be punished with a
fine of up to fifty dollars for every head of a family and for every month of the
duration of the offence;

unless it proves both that it could not have prevented the offence and that it
used every possible endeavour, at whatever inconvenience to itself or to any member
of it, to apprehend the offender and deliver him to the police.

(2) Where any person is not to be found with his tribe or enda, it shall be presumed,
for the purposes of this Article that he is committing an offence against this Act
until the contrary is proved.

(3) The Court may exempt from contribution any head of a family no longer resident
with the tribe or in the village of the enda accused and who applies for exemption.

(4) The charge sheet for the offence described in this Article shall be against the tribe
or enda by its authorised representatives, and only those representatives shall be bound
to appear in Court to answer the charge.

(5) The order of the Court inflicting such a fine shall specify the time, which shall not
be more than two months, within which it is to be paid;

and shall provide for imprisonment for up to six months of any head of a
family not exempted and not contributing within that time.

LOCAL RESPONSIBILITY.

11. (1) A Magistrate shall have power, upon complaint by any victim of any robbery corn-
mited within his territorial jurisdiction by such a band as is described in Article 2,
and where the property has not been recovered,
to impose upon all heads of families resident within 10 kilometers from the scene
of offence, whether or not within his jurisdiction but within Eritrea, a fine equal to
the value of the property stolen, to be enforced as if under Article 10 (5).

(2) The attendance of such heads of families shall be obtained in the same manner as
if they were to answer a criminal charge; and no order shall be made against any
person who has not appeared personally before the Magistrate and had an opportunity
to object.

(3) The Magistrate shall satisfy himself, in the same manner as if he were trying a criminal
charge, that the case and the persons to be fined fall within paragraph (1) of this
Article.

(4) The evidence on oath of the complainant shall be prima facie evidence of the amount
stolen: but the Magistrate shall, in addition to any cross-examination by the persons
'to be fined, endeavour to test for himself the truth of his evidence; and shall also
warn the complainant in the terms of paragraph (6) of this Article.
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(5) The Magistrate shall, in his order, apportion the fine between all or some of the
parties before him, having regard to the opportunity of each party to have prevented
the offence or caught the offenders, and to any efforts made by him in that direction.

(6) The fine when recovered shall be paid over to the complainant; but if it shall after-
wards be proved to the Magistrate that he has claimed more than he lost he shall
forfeit, independently of any penalty for perjury, five times the excess.

(7) In ordering such a forfeiture the Magistrate shall follow the normal procdure in try-
ing a criminal charge.

(8) From any order made under this Article, including an order of apportionment and
an order dismissing the complaint, an appeal shall lie as if from an order or sentence
in criminal proceedings;

but the Court of Appeal shall not unless it dismisses the complaint, reduce the
contribution of any contributor without equally enhancing that of some other such
person or persons including a person whose contribution has been assessed at nothing;

and shall not enhance a contribution without giving the person in question an
opportunity to object.

(9) Where the Court of Appeal allows an appeal against dismissal of a complaint it shall
not itself make the apportionment described in paragraph (5) of this Article, but shall
remit the case for that purpose to the Magistrate, and from his order a further
appeal shall lie.

(10) Where after the complainant has been compensated under this Article the stolen
property or some of it is recovered, so much of it as is not money shall be returned
if practicable to the complainant at the price at which it was assessed, subject to a
reasonable reduction if it has deteriorated.

(11) So much of the recovered property as is money, together with any money recovered
from the complainant under the last paragraph and any other article which it is
impracticable to return to him, shall be divided among those compelled to contribute
in proportion to their contribution.

NO BAR.

12. Punishment under Article 10 shall not bar an order for contribution under Article 11,
nor shall contribution bar punishment.

NO SUSPENSION.

13. No sentence under this act shall be suspended, but in all other respects this Act shall
be subject to the general provisions of the Penal Code.

REPEAL.

14. Proclamation 104 and 115 of 1951 and 129 of 1952 are repealed, except as to offences
already committed, prosecutions already pending and sentences already passed before the coming
into force of this Act.

Appendix I B

THE BANDITRY (AMENDMEN) 'ACT, 1959

Eritrean Gazette Vol. XXI (1959) No. 11

[Adopted by the Eritrean Assembly on 10th September, 1959 and promulgated by H.I.M.'s Repre-
sentative on 12th October, 19591

WHEREAS organised banditry and highway robbery have not yet been eradicated:

NOW THEREFORE BE IT ENACTED as follows:

1. This Act may be cited as the Banditry (Amendment) Act, 1959, and shall come into
force one week after the date of the Gazette in which it is published.

2. After Article 5 of the Banditry Act, 1957, shall be inserted the following new Article:
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"Confiscation

5 A (I) For the purpose of procuring the attendance of any person suspected of being in the
course of committing an offence against Article 2 of this Act, a Magistrate shall have
power, upon application by the prosecution, to order the seizure of his whole movable
property, including his share in any property held jointly, and such seizure shall be
executed by the police.

(2) Any property which within one year before the application for seizure has been in the
possession of the suspected person shall be presumed to be his property until the
contrary be proved to the Magistrate.

(3) If within one month after seizure the suspected person has not surrendered or been
arrested, and no good cause has been shown to the Magistrate for his absence, the
Magistrate shall condemn the property seized to be forfeited to the Government.

(4) If within the said one month the suspected person surrenders or is arrested the Magis-
trate shall suspend his proceedings until the Court has convicted, aquitted or discharged
him, and any appeal has been decided.

(5) Where any person is already in custody upon a charge of having committed, after the
coming into force of the Banditry (Amendment) Act, 1959, an offence against Article
2 of this Act, and cause is shown to a Magistrate for fear that his property may be
disposed of, the Magistrate may similarly order its seizure, and paragraphs (2) and
(4) of this Article shall apply to such seizure.

(6) If the suspected person is acquitted or discharged, the property seized shall be returned
to him; but if he is convicted the Magistrate shall, in addition to any sentence imposed
upon him, condemn to be forfeited to the Government the whole of the property seized.

(7) From any order of a Magistrate under this Article an appeal shall lie to the Supreme
Court.

(8) The Government shall be bound to restore to any applicant so much of the property
condemned under paragraph (3) or (6) of this Article as he proves to have been
dishonestly taken from him."

Appendix I C
THE BANDITRY (SECOND AMENDMENT) ACT. 1959

Eritrean Gazette VoL XXiI (1960) No. 2

(Adopted by the Eritrean Assembly on 23rd December, 1959 and promulgated by H.I.M.'s Repre-
ntative on 4th January, 1960.)

WHEREAS by Article 13 of the Banditry Act, 1957, the said Act is subject to the Genera)
Provisions of the Penal Code;

AND WHEREAS by the Penal Code (Extension) Act any reference in any law to the Penal
Code is to be read as a reference to the Penal Code thereby extended;

BUT WHEREAS the General Part of the said Penal Code is in some respects unsuitable to
the special problem which necessitated the enactment of the Banditry Act:

NOW THEREFORE BE IT ENACTED as follows:

1. This Act may be cited as the Banditry (Second Amendment) Act, 1959 and shall come
into force simultaneously with the Penal Code (Extension) Act, 1959.

2. For Article 13 of the Banditry Act, 1957, shall be substituted the following:

"GENERAL PART OF PENAL CODE

(1) This Act shall be subject to the General Part of the Penal Code, with the exception of
Articles 56 (2), 79, 80, 81, 82, 83 and 188 to 215 inclusive, but so that no sentence
may be reduced by more than one third below any minimum imposed by this Act.

(2) No sentence under this Act shall be suspended."
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Appendix I D

THE PENAL LAW (AMENDMENT) ACT, 1956
Eritrean Gazette Vol. XVII (1956) No. 6

(Adopted by the Eritrean Assembly on 9th April, 1956, and promulgated by H.I.M.'s Represenjative
on 25th April, 1956) 5V

WHEREAS the unlawful possession of arms and munition has become too common in recent
times in Eritrea; and

WHEREAS the present penalties for the unlawful possession of arms and ammunition, and
similar offences, are grossly inadequate for the suppression of this form of illegal conduct in Eritrea;

NOW THEREFORE BE IT ENACTED as follows:

Title and date of coming into effect.

1. This Act may be cited as "The Penal Law (Amendment) Act, 1956" and shall take effect
upon its promulgation or publication, as the case may be, in accordance with the provisions of
Article 58 of the Constitution.

Repeal of Certain Provisions of the Penal Law.

2. (a) Articles 695 to 700 inclusive and Article 704 of the Penal Code are hereby repealed,
(b) Sub-paragraph (J) of Article 1 of Proclamation No. 18 of 10th January, 1949, is

hereby repealed PROVIDED, however, that any reference to the said sub-paragraph
(j) of the said Article I of the said Proclamation No. I8 which may be contained
in any existing law, regulation or proclamation, shall be deemed to read the same
as the new Article 437-A as contained in Paragraph 3 of this Act.

New Provision concerning Penalties for Possession, etc. of Arms, Ammunition, etc.

3. A new chapter of Title 6 of Book II of the Penal Code, to be called "Chapter I-A.
Delicts concerning the Prevention of Delicts against the Life and Safety of Individuals" is hereby
added, to consist of one Article, to be numbered Article 437A, as follows:

ARTICLE 437IA. Whoever is in possession of, or uses, or (whether in actual physical posses-
sion or custody tlereof or not) deals or traffics in any firearms, grenades, or explosives of any
kind, or any other weapon, except under a license issued to him by proper authority, and in
accordance with any conditions attached to any such license, is liable upon conviction to imprison-
ment up to 5 years, or to a fine up to Eth. 2.500, or by both such imprisonment and fine".

Appendix I E
THE COLLECTIVE LIABILITY ACT. 1960

Eritrean Gazette Vol. XII (1960) No. 9

[Adopted by the Eritrean Assembly on 13th July, 1960, and promulgated by H.I.M.'s Representa-
tive on 29th July, 1960]

WHEREAS much wilful damage goes unpunished in rural areas by reason of the refusal of
witnesses to inform the police:

NOW THEREFORE BE IT ENACTED as follows:

Title, etc.

1. This Act may be cited as the Collective Liability Act, 1960, and shall come into force one
month after date of the Gazette in which it is published.

Collective Liability

2. Where within the boundaries of any village damage occurs after the coming into force of
this Act, to any house, animal, tree, grain or straw,
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and when within fifteen days of the occurrence no one in the village has informed the police
who committed the damage, and the police have not otherwise discovered the author,

the village shall be collectively punished with a fine of from Five Hundred to Five Thousand
Dollars unless it proves that the damage was not criminal.

Procedure

3. The fine prescribed by the last preceding Article shall be imposed by a Magistrate, not-
withstanding any lower limit to his jurisdiction, but subject in other respects to the criminal
procedure from time to time in force except that:

(a) the accused village shall be represented by representatives elected for the purpose, or if
no such election takes place within one month of notification of the charge sheet to the
head of the village, appointed by the Court; and

(b) the attendance of such representatives shll be obtained in the same way as if they were
personally accused; and

(c) the fine, if not paid within two months of its imposition, may be recovered as an arrear
of tribute under the Summary Recovery Act, 1957.

Appendix I F

THE PENAL CODE (EXTENSION) ACT, 1959
Eritrean Gazette Vol. XXI (1959) No. 12
(The available Official Copy is in Italian)

(Adottata dall'Assemblea Eritrea il 10 settembre 1959 e promulgata dal Rappresentante di
S.M.I. il 12 Ottobre 1959)

PREMESSO CHE t'Eritrea essendo una parte integrale dell'Ethiopia condivide col resto del
Territorio gli stessi costumi, istituzioni e antica civiltA, ed essendo anche unita in Federazione sotto
la Corona del medesimo Augusto Sovrano;

E PREMESSO CHE quindi non idoneo che le leggi generali penali dell' Eritrea debbano
differire dal resto deli' Ethiopia;

E PREMESSO CHE il nostro Augusto Sovrano ha graziosamente promulgato in Codice Penale
che riflette ed 6 adatto ai citati costumi, istituzioni e antica civiltA, ed anche prendendo in con-
siderazione il progresso recentmente raggiunto sotto la Sua benevola guida:

ORA QUINDI SI DECRETA come segue:

1. Questa Legge potrI essere citata come la Legge sul Codice Penale 1958 (Estensione) ed
entrera in vigore il giorno della suna pubblicazione sulla Gazzetta dell'Eritrea.

2. I1 Codice Penale, promulgato in Ethiopia ai sensi del Proclama No. 58 del 1957, avra gli
effetti di una Legge Eritrea ad accezione delle parti riguardanti il regolamento di controversie di
giurisdizione Federale, con tutte le sostituzioni necessarie e conseguenti.

3. Tutti i riferimenti, di carattere generale o particolare, al Codice Penale o a qualsias i pane
o articolo di esso contenuti in alter Jeggi in vigore saranno intesi, salvo che iI testo lo vitti, come
referimenti a Codice esteso con la presente Legge e, secondo i easi, all'articolo o parte corrispon-
dente del Codice stesso.

4. Le seguenti leggi sono revocate:

(1) II Codice Penale in vigore in Eritrea in virti dell'Articolo 53 del R. Decreto-Legge No.
1019 del 1 giugno 1936, convertito in Legge No. 285 dell'] 1 gennaio 1937 (Ordinamento e
Amministrazione dell'Africa Onientale Italiana), ad eccezione dell'Articolo 437/A come
incluso nell' Emendamento alla Legge PenalM del 1956.

(2) I1 Proclama 98 del 1950;

(3) La Legge sulla Penn Capitale del 1953.
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Appendix II A

Imperial Ethiopian Government

Supreme Imperial Court

Asmara

Criminal Appeal No. 21/1964

Justices:

Belata Matias Hiletework - VI Afenegus
Doctor Yohannes Berhane Justice

" Jankarlo Polera "

Mesfin Tesfaye et 41 v. Public Prosecutor (Ato Mohammed Hankil)

Judgment

In this case:- Ist defendant Mesfin Tesfaye
2nd " Salah Omar
3rd " Zemichael Alfe

with their not yet apprehended bandit-friends committed various crimes till the time 'they were
arrested:-

1) Uniterrupted banditry
2) Roberry and extortion
3) Repeated firing against the police
4) Inflicting injury upon humans
5) Robbery and homicide
They were charged in the High Court under the 1957 Banditry Act which was proclaimed forthe internal administration of Eritrea. They denied the charges and pleaded not guilty.
Since the kind of offences and the means used to their commission and the date, month andyear on which the offences were committed is expounded in the two page charge sheet andsince rewriting it is time consuming, we held that reading the charge sheet dated Dec. 4, 1962G. C. would suffice. The charge sheet is attached to this document.
After witnesses were heard on these charges, the High Court passed a death penalty on thethree defendants. They launched an appeal to the Supreme Imperial Court pleading for the rever-

sal of the judgment which they claim is improper.

Facts of the Appeal in Brief
Appellant's attorney submitted the following for his clients:- That the 1st and 2nd defendantswere bandits from beginning to end is not denied. They have admitted this.
However, the defendants have not admitted to the rest of the counts mentioned in the chargesheet. Adequate evidence and testimony was not adduced against them. That the Public Prose-cutor produced thirteen witnesses in the lower court and that their testimony was heared is notcontested. Amongst these were:- eight policemen, two magistrate judges and three other people whobelonged to none of these categories. That the Prosecutor made these people testify is true.
The defendants, however, wrongly admitted to the alleged charges after they were apprehendedfearing the torture awaiting them. They also admitted this in dread before the magistrate after

being captured and taken by the police to the same.
Their forced admission should not be enforced especially in such serious criminal charges.Admission should be taken as valid only when it is made with consent and backed by adequatetestimony and evidence and not when it is made under coercion.
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Under the 8th count i.e. when W/o Timar G/Egzi was injured, the 1st defendant was accom-
panied by another person. I saw the Ist defendant. I couldn't see the 2nd person because of
darkness. The person who gave this testimony i.e. the 1st prosecution witness was the husband of
the injured. How come that he identified the 1st defendant in the darkness. He stated the testimony
of all witnesses and profoundly explained the reasons for his objections of the testimony made by
the said witnesses.

Legal arguments raised

Even if the Court holds that sufficient testimony was heared against the defendants, they should
be punished not under the Banditry Act of 1957 proclaimed in emergency for the internal admi-
nistration of Eritrea under which they were charged and convicted in the High Court but under
Ethiopian Law.

The cited Art. 3 of Order No. 27 of 1962 together with the Ethiopian Constitution-and
Art. 6 of the Penal Code of Ethiopia. After an intensfied discussion of this, he said that even if
the 1st and 2nd appellants are found guilty of the crimes charged, they should be punished under
Ethiopian Law according to the provisions which I cited and explained in detail. They should not
be punished under the law which they were charged i.e. the Banditry Act.

Since no evidence was adduced against the 3rd appellant and that he was working and
residing at his home in peace was testified, I pray the court to order acquittal to the said ap-
pellant.

Public Prosecutor's reply

Since three of the appellants denied the charges and pleaded not guilty when the charges stated
in the charge sheet were read to them in turn, the Public Prosecutor produced witnesses and
made them testify on the various courts. Since the words of the witnesses are contained in the
document in the High Court and since repeating them here would mean wasting the Court's time,
I refer the court to the said document.

The appellants' attorney allegation that the testimony adduced in evidence against the defend-
ants was one which they admitted in the Police station and the magistrate court is incorrect. The
Public Prosecutor has explained his case by other various witnesses. The people who were injured
and plundered by the defendants have also testified.

His plea that defendant's admission under coercion should not stand valid is wrong since their
words were all given with their consent. Referring to the similiarities between their statement in
the Police station and the magistrate court and the testimony of witnesses on the various charges
would serve as evidence to this.

Hence, it is a valid testimony since it was made with coercion from neither the Police nor
the magistrate. This issue was raised in the High Court by the same people. It was only after
the High Court examined the issue and was convinced, that it passed a judgment upon them.

The attorney claimed that it was not testified against the 3rd appellant. That he was innocent
was testified by the defense witnesses. It was, however, after all this was considered that a sentence
was passed upon him. He prayed the court to examine and understand this also.

The Public Prosecutor's reply to the legal arguments raised by the Attorney

The bandit appellants committed these crimes when the Eritrean constitution was in force.

Article 7 of the Order 27/62 of the Ethiopian Negarit Gazetta specifically mentions the laws
which existed and the laws which are in force. As it was pointed out by the appellant's attorney,
the law which was in force originally cannot be given any validity. Thus, the Banditry Act of
1957 under which they were charged has been effected in its appropriate place.

He talked about the law which was repealed by Art. 6 of the Penal Code, about the one
cited to effect the enforcement of the law, about laws in general and about the differences between
special laws and other laws in detail.
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He explained that the Proclamation under which the appellants were charged was a special
Proclamation and said that the law cited by the defense attorney was irrelevant to this criminal
charge. He therefore prayed the Court to dismiss the appeal and to confirm to the judgment
passed upon them in the High Court for he felt that the Court rendered the dicision after ex-
amining the charges instituted against the appellants duly.

Court's view and examination of the document

The arguments raised by the appellants and the respondent are in brief as stated hereinabove.
We shall demonstrate the condition of the witnesses from what we got in the document hereinunder.

Not only did the 1st and 2nd appellants admit to the criminal charge mentioned in No. 1(a)
of the charge sheet but it was also testified against them. It has also been adtitted by the
appellant's attorney that they were bandits from the time they started their banditry acts till they
were apprehended.

Appellant's attorney argues that the following have some merit in so far as the witnesses go.

1) Admission upon coercion should not stand valid.

2) That was testified was what they admitted and the witnesses were Policemen and judges in
the magistrate court.

3) There was no other person who satisfactorily testified against them.

4) In such serious criminal charges the statement of the police or the magistrate is not enough
to pass a judgment against the charged. This should also be proved by oth r adequate
evidence. He presented these arguments in the name of all the defendants and pleaded
that no judgment should be passed under the circumstances.

The 1st Prosecution witness who was the husband of the injured, in testifying on sub-No.(g)
of the 8th count, said that in the midnight of the day when W/O Timar was injured, there was
the 1st defendant with some other 2nd person. He testified that he has identified the Ist defend-
ant. He also confessed that he was unable to see who the 2nd person was because of the dark-
ness. The attorney argued that this testimony cannot be trusted as it was equally difficult to dis-
tinguish who the 1st defendant was.

It might have been that the defence attorney has forgotten, but otherwise it was proved in
evidence that the 1st prosecution witness was able to distinguish and identify the 1st defendant
because 1) he knew him prior to that day 2) in the mid-night of the day when his wife was
tinjured, he saw the defendant through a fire- light which was burning in the house where the
crime was committed. The defendant was asking for food then in the same house.

Appellants' attorney argued that on the day when the Ist and 2nd defendants were captured,
they did not fire bullets. They were captured with their arms sleeping in the bushes. The defense
attorney also argued that the allegation that these defendants fired bullets against the police was
an unfounded one. The 8th prosecution witness who was there as a group leader of the police
es tiffed that it was only after the defendants began firing that the police fired and captured them.

That the defendants admitted to the crimes as charged in the rest of the counts stated above
at notes 1, 2, 3, and 4 of this document with consent was testified not only by the policy but
also by the magistrate judges. The attorney's argument that they were forced is thus countered.
We, thus reject appellants' attorney allegation that their admission was not backed by adequate
testimony and that admission on the part of the charged would not be enough for passing judg-
ment specially when the allegedly committed crime is of a serious nature such as this one. Our
reason is that the testimony of the people who were victims of the danger and suffering on the
various counts did accord with the admission of the defendants. Since the specific words of the
witnesses are clearly stated in the document found in the High Court, we have refrained from
repeating them here because reading that above would suffice for its understanding.

Since the 5th and 4th witnesses are criminals themselves and are imprisoned this court could
have no faith in what they say. He, therefore has rejected their testimony.

He also argued that since no testimony was heard against Zemichael Alfe who now is the
(3rd defendant, he should be acquitted. The case, however, is that according to sub-section(b) and
c) of 2nd and 3rd count of the charge sheet he and his not yet captured friends carried a
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rifle and other armaments and jointly fired bullets in the road called Adequala. Signore Maria
Drizia Markeu was shot dead during the process of this same shooting.
Additionaly, that they have injured and looted the wealth of

1) Paulo Marenki Franca Tirese and
2) Maria Antonieta Mansine was not only consentfully admitted by the defendants but was

also testified by the 2nd, 3rd, 5th, 6th and 12th prosecution witnesses, Since their words
of admission and the words of the testimony were similar and correlated, the court was
convinced to take this as valid.

However, it is understood that his Proclamation was a special law. To avoid this sort of
controversy on the Banditry Act issued in No. 3, it was after two amendments were made to it
that it was proclaimed.

Since the Penal Code was in force during those days, it was decided by the Parliament of
Eritrea on Tahsas 23, 1959 G.C. and was affirmed by His Imperial M*jesty's representative on
Ter 4, 1960 G.C. that Art. 56(2) be replaced by articles 79-83 - refer to Art. 2 of the 2nd amend-
ment.

Since all laws of this nature were made to operate by Art. 6 of Order 27162, we hold
that the Banditry Act is still in force.

Since we were netiher convinced in law nor in evidence and testimony to take the arguments
raised by the attorney we have given greater credit to the legal as well as evidentiary arguments
that has been raised by the Public Prosecutor.

We have thus affirmed the decision of the High Cout which was rendered after close exami-
nation and analysis of the case and have dismissed the appeal.

This judgment was read and heard in the Chilot in the presence of both parties, today the
4th of July 1964.

The appellant's attorney has, however, repeatedly informed the court both orally and in writing
that the words given by the appellants in the High Court under oath should be given greater
weight than the words which they gave under coercion.

He has produced no evidence to prove that they were coerced. Not only did the Public
Prosecutor made witnesses testify that the appellants have admitted with consent but has also
produced witnesses whose testimony accorded with the admission of the appellants.

The case was examined under this condition. The attorney prayed the court to take the words
of the defendants under oath for he felt that they were more important and trustworthy than the
words which were alleged to have been given with consent.

Since we could not trust the words of these criminals more than the testimony of prosecution
witnesses, we hold that sufficient testimony was heard against the 3rd defendant on the crimes
charged.

About the Legal Arguments raised

Appellants' attorney argued that the law and Proclamation which was in force when Eritrea
had a federal government was repealed after Order No. 27/62 was issued.

With the exception of the ones retained by Order No 27/62, all are repealed. Since there
is no proclamation issued according to Order 27/62 rendering the Banditry Act of 1957 effective
and valid, the appellants should not be punished under this Banditry Act. He also argued that
as of the time that it was effected on November 15, 1962, the only law in force is Order 27/62.

The Public Prosecutor brought into light that Art. 6 of Order No. 27/62 talks about the
existing laws and about laws which are in force. In line with the argument raised by the Attorney,
he said that this same Order gives no value to the law enacted when the Eritrean Constitution
was in force. Since Art. 7 of. this same law states that until the time that they are repealed and
replaced by laws to be enacted in the future all proclamations, laws, and regulations which are
required for the administration shall stand valid either in part or in whole, we could not agree
with the argument that the laws which are said to be necessary are specified, all laws which
were in force during the federal government of Eritrea are invalid as of November 10, 1963.
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Art. 6 of this same Order 27 of 1962 has proclaimed that all required laws should remainin force. The Attorney argued that unless the required laws are legally enacted, the laws, procla-mations and regulations which were in force during the Eritrean federal govenment are all invalid.The Government has, however, felt that the Banditry Act was a necessity and has cited partsof the Act against all those who were charged for banditry.
The status of Order No. 27 of 1962 and the Banditry Act of 1957 being as explained herej-above, one cannot say that the 1957 Proclamation which was in force during the Eritrean feder ltgovenment is invalid and unnecessary.

The appellants' attorney argued that according to Art. 6 of the Penal Code of Ethiopia hisclients have the right to present their choice for the law under which they should be punished.He further argued that the Penal Code was in force in the federal government of Eritrea at thetime when the defendants were charged for this crime. He added that even if they are to bepunished for the charged crime, they should be punished under the Penal Code of Ethioria whichwould mitigate their punishment and not under the Banditry Act of 1957 which is inconsiferate andone which leaves no room for judges equity.

He also said that the Act was an emergency proclamation. It was not -meant to remain in
force in the future.

As it was expounded in the reply of the Public Prosecutor, Art. 6 of the Penal Code ofEthiopia which talks about the enforcement of the favourable law is referring to general laws and
not to special laws.

Art 3 of the Penal Code of Ethiopia talks about special laws. It states "nothing in this
Code shall effect Police regulations and special law of a penal nature."

It states that when it is not specified that these are special laws, the basic rules of the PenalCode shall be enforced. We could have taken the claim of the attorney had it not been that'Police regulations and special laws are unaffected.

Appendix II B

Criminal Appeal No. 36/64
High Court Criminal Appeal No. 59/62
Megabit 12, 1962

Judges: Doctor Iyob Gabrechdistos

Ato Berhe Sequar
Sheik Gihider Mohammed Kamil

Appellants: 1. Warassi Ekubegabr Tesfamicheal Present
Advocate Ato Tikabo Misgina )I

2. Hidrimikael Woldehaimanot Hailai
3. Ghilai Tewoldeberhan Woldeselassie

Respondent: The Public Prosecutor, Ato Mohammed Ali

Judgment
The facts of the case are as follows:
1. This case was initially based on a charge filed by the public prosecutor on Tikemt 21,1962. However, since that was altered and presented before the court in a revised form on Megabit15, 1962, the former is hereby replaced by the latter one.
The charges against the defendants are divided into the following five parts.
The three defendants were presented for violating Articles 2 and 3 of the Banditry Act, 1957

(G.C.) in that

a. the first defendant was presented for his part, from the month of Ter 1959 until hisarrest on Meskerem 15 for roaming, in company with the second and third defendants as well as
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with some fully-armed and still-at-large accomplices, from place to place in the Govemorate
General of Eritrea with the specific purpose of committing acts of violence.

b. The second defendant was presented for his part in roaming around the western lowlands

and the Hamassien province of Eritrea, in company with the first and third defendants as well as

with other fully-armed and still-at-large accomplices, for the specific purpose of committing crimes

of violence.

c. The third defendant was charged with roaming around the western lowlands and the

Hamassien province of Eritrea accompanied by the first and second defendants as well as with

other accomplices still unapprehended, with the purpose of. committing crimes of violence.

2. The second charge was instituted aginst the first defendant only. As was charged with

violating the above-cited Banditry Act in that he, on Guenbot 24, 1961 at 15.03 hours, and in

league with some fully-armed and as yet-unapprehended accomplices, brought a sataye and truck

bus to a halt at the 58th kms. on the Asmara-Keren road and, by force and threat of force,

robbed Eth. $45.15 from the Sataye Association as well as various items and money from the

passengers.

3. The third charge is also against the first defendant. The defendant was charged for contrave-

ning the above-cited Act in that he, on Guenbot 27, 1961, at 7 o'clock, in league with three bandits

and other fully armed accomplices, brought, by force and threats of force, seven goods lorries to a

halt, ransacked them all and ran away with the robbed watches, money and golden attractive items.

4. The fourth charge is also levelled against the first defendant. The charge against him was

that he, on Hamle 17, 1961, at about 15.30 hours, in company with four of his still-at-large

armed accomplices, Ordered a Sataye bus to stop at the 58th kin. on the Asmara-Keren road,

killed one of its passengers, Lt. Makonnen Mebrahtu, and robbed, by force and threat of force, other

dassengers of their money and radios.

5. The fifth charge was against all the three defendants for their violation of Articles 2,3, 5(3)

tf the 1957 Banditry Act, in that they, on Meskerem 15, 1962 at 6700 hours, in company with

owo armed and as yet-un-apprehended bandits lying in wait to commit armed robbery, opened

fire on police commandos, and in the course of the ensuing gun-duel, the defendants were appre-

hended with the second defendant sustaining an injury. Weapons seized upon them included a long-

barrelled rifle (Minicluir) from the first defendant, a manually-operated flover from the second

defendant and a hand grenade from the third defendant. The sum of Eth. $45.00 was also found

on the body of the first defendant.

if. Upon the High Court's asking the accused as to whether they would plead guilty or not,

the first defendant pleaded guilty to the first, second and third charges while pleading not guilty

to other charges. Pleading not guilty to all the charges, the second and third defendants further

claimed that they were forced to follow the defendant-bandits and when the police commandos opened

fire on them, the bandits took to their feet leaving their weapons behind. The police erroneously

thought that the weapons left behind belonged to us, whereas in fact, they were not. In an attempt

to explain the charges and counter the arguments of the defendants, the public prosecutor called

prosecution witnesses whose testimony was, then, taken down by the court. With the exception of

the first defendant, the second and third defendants have called defence witnesses who have testified

before the court.

Having heard and taken down the testimony of all witnesses, the High Court in its regular

session of Tikemt 9, 1964 made and recorded the following judgment in its criminal register No.

59/62. The first defendant, Warassi Ekubegabr, who in company with other fully-armed accomplices

ambushed and committed, from his jungle hide-outs, acts of terror and robbery against Commulers,

and in the course of which he killed Lt Makonnen Mebrahtu was sentenced to death by hanging

for violating Articles 2,3,5 (2) (3) of the Banditry Act, 1957, and Art. 522 (1) (a) of the Penal

Code.

But Hidrimikael Woldehaimanot, the second defendant and Ghilai Tewoldeberhan, the third

defendant, who in league with the first defendant and other accomplices still-at-large, opened fire

on the police who surprised them while lying in wait and preparing to commit acts of violence

and robbery against lorries on the highway, and were later apprehended along with their weapons,

were pronounced guilty, for contravening Articles 2 and 3 of the 1957 Banditry Act, and each was

sentenced to five years of rigorous imprisonment.

3. The defendants appealed against this judgment and the record is before this court to

examine to merits of the appeal.
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Although the ground of appeal of the second and third defendants, as per their letters of
appeal, was initially against what they considered to be the lower court's excessive award of

punishment, they subsequently changed their minds at their first appearence before this court and

entered the plea of not guilty to all charges against them.

(1) The first defendant through his counsel, pleaded guilty to the charge of banditry and rob-
bery with violence but denied responsibility for the murder of Lt. Makonnen. Moreover, he claimed

that the Banditry Act of 1957 was repealed by the subsequent judgment of the Supereme Irhplrial
Court delivered on Sene 21, 1963 which appears in the Court's record No. 74/63.

He further claimed that the lower courts are required to follow, according to Article 15 of

Proclamation No. 195/55, the decisions of the higher courts.

(2) Although the appellant, Warassi Ekubegabr, was neither charged nor brought to task by

the public prosecutor for intentional homicide under Art. 522 (1) (a) of the Penal Code, we are

amazed by the High Court's decision to convict him under that Article.

(3) Besides its blunder in convicting him under the 1957 Banditry Act, the lower court erred

in finding the appellant guilty under Art. 5 (2) (3) of the Act. This is because, although the

defendant was arrested with his weapon, he did deny opening fire on the police and, moreover,
there were no witnesses who testified to the contrary.

(4) The public prosecutor made a statement to the effect that since the preponderance of

both oral and written evidence conclusively establish that the first appellant has violated Arts. 2,3,

5 (2) (3) of the Banditry Act, 1957 as well as Art. 522 (1) of the Penal Code which make him

liable for the death penalty and since Articles 2 and 3 of the Act under which the second and

third defendants were prosecuted provide for an imprisonment of no less than ten years i he prayed
the court to arm the penalties imposed upon the three appellants.

(5) Having beard the arguments on both sides and examined the records, we have, in flaw
made the following decision:

() By its decision to base the conviction of the first defendant upon the public prosecutor's

original charge of Tekemt 21, 1962 which involved Art. 522 (1) (a), unaware of the fact that the

charge was abandoned and appeared in an altered form on Megabit 15, 1962, the High Court
committed a serious error in law.

(i) If it is proved that the second and third defendants were in fact arrested along with their

weapons after the shout-out with the police and if the intention was to invoke the Banditry Act

of 1957, the defenants should have all been charged, convicted and sentenced to death under Art.

5 of the Act. But the public prosecutor did not institute the proceeding under Art. 5 but rather

under Articles 2 and 3 of the Act. In passing the guilty verdict and sentencing the defendants to

only five years imprisonment when the law calls for no less than ten years, the High Court has
clearly violated the law.

a. While admitting to the Banditry charge as well as to acts of robbery and terrorism against

the life and property of the population, the first defendant denied killing Lt. Makonnen. Moreover,

the witnesses made the following conclusive testimony. Ordering the bus to come to a halt, the

bandits, then asked the passengers to disembark. The first defendant climbed into the bus, osten-
sibly, for a routine check. Lt. Makonnen was, meanwhile, standing at the entrance to the bus.

On his descent from the bus Lt. Makonnen and the first defendant were involved in a scuffle

with the Lieutnant striking the latter with his cane while, at the same time, crying out for help.

A certain Tsehaye, a teacher by profession, and police commando constable, picked up the first

defendant's rifle from the ground and, after trying but failing to fire with it, ran away in posses-

sion of the rifle. In the meantime, one of the companion's of the first defendant shot and killed Lt.

Makonnen. The four bandits, then, ran after the two escapees in order to recover the first appellant's
rifle and returned with the same short interval later. On their return, the first defendant got hold
of a stone and with the exclamatory words "this was the one who arrested me!" dashed the
forehead of the deceased, and fled with the items thus robbed.

b. Even though the second and the third defendants had pleaded not guilty to the charge of

banditry for eleven and six days, respectively, it was, however, testified and conclusively established

by the prosecution that, at the time of their arrest flagrante delicto, both defendants were in

possession of weapons: the former with a rifle and rounds of ammunition, and the latter, a hand
grenade as well as a knife. In addition, they had, at time of their arrest, admitted to their captors,

according to the prosecution evidence, that they were, in fact, bandits. But at no time was it
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testified that they opened fire on the police. Nor was it testified that the first defendant did the
same at the time of his arrest.

c. The Banditry Act of 1957 was meant for a temporary period only. It was promulgated
when the Federation was in being. It cannot be denied that the present Penal Code which is in
force throughout Ethiopia, contains a provision- Art. 637- concerning banditry acts. While Arts.
2 and 3 of the 1957 Banditry Act call for the imprisonment of convicted individuals such as the;,
second and third defendants to at least ten years, Art. 5 of the same Act provides, the reservation 1>
of the judges notwithstanding, for the death penalty against convicted individuals such as the first
defendant.

d. Art. 37 of the constitution states that "[n] one shall be denied the equal protection of
the laws" while Art. 38 for its part, declares that "[t here shall be no discrimination amongst
Ethiopian subjects with respect to the enjoyment of all civil rights." In addition, Art. 54 stipulates
that "[p] unishment shall be personal," while Art. 122, on the other hand, states that "[t] he
present revised constitution, together with those international treaties, conventions and obligations to
which Ethiopia shall be party, shall be the supreme law of the Empire, and all future leglisation,
decrees, orders, judgments, decisions and acts inconsistent therewith, shall be null and void."

Having, therefore, examined the records and found that the first defendant, though not res-
ponsible for the taking of human life was, however, on the run for three years robbing, and
committing acts of terror and cruelty; and having, in addition, gathered from the records that
the second and third defendants were on the run, respectively, for eleven and six days, and fur-
thermnore, convinced that the interest of justice would best be served and the constitution upheld
it this, case is examined under the provisions of the Penal Code rather than under the 1957
Banditry Act, we have, accordingly, made the following judgment.

We have found the second and third appellants guilty under Art. 637(1) (a) of the Penal
Code and confirm their sentences of imprisonment passed by the lower court.

We have found the first appellant guilty under Art. 637(2) and, as such, sentence him to
rigorous imprisonment for life.

This judgment is given this day of Megabit 12, 1964 by a majority decision of the court.
Dissenting judge, Ato Berhe Sequar

The following is the minority opinion of the court:-

My points of disagreement with my brother justices arise from my contention that the charge
under which the defendants were prosecuted and the High Court's decision, based on that charge,
to convict and sentence the defendants was not an error.

Although it is common knowledge that the appellants were responsible for the commission of
acts of banditry and terrorism, the Supreme Imperial Court decided by a majority vote, to consi-
der the case under the 1957 Penal Code rather than under the 1957 Banditry Act. This was des-
pite the fact that the defendants were prosecuted and the High Court convicted and sentenced the
first appellant to death by hanging, and the second and the third defendants to five years imp-
risonment. This Court quashed the dmath pmalty and commuted it to life imprisonment while con-
victing the second and the third defendants under Art. 637 of Penal Code in line of Arts. 2 and
3 of the Banditry Act, but nevertheless, confirming the lower court's award of punishment.

The facts of the case are as follows:

As the public prosecutor's charges and the majority opinion of the court have clearly spelt it out,
the present appellants appeared before the High Court on Tikemt 21, and the court, after examining
charges 1-5 preferred against them under the 1957 Banditry Act, instructed the public prosecutor to
altaer the sixth charge by basing it exclusively on the Banditry Act and detaching it absolutely from
the Penal Code provision-Art. 522(1) (a) -- covering aggravated homicide. Following the'Court's in-
struction, the public prosecutor refrained the charge and filed it before the court, which, in turn star-
ted taking evidence on Megabite 15, 1962. Finally, when the court announced its decision, it tran-
spired that the courtPfailed to take note of the charge revised on Sene 15 and, basing its deci-
sion, instead, wholly on the earlier charge, found all the defendants guilty. The court, in establish-
ing the guilt of the first appellant and sentencing him to death, singled out the fact that he took
to the forest for three solid years and, in company with other accomplices still on the run, commi-
tted countless crimes of violence and terror. They roamed at leisure from palce to place, plunder-
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ing, looting and committing acts of violent robbery against various persons, passenger-cam and goods-
lorries. Moreover, on Hamle 17, 1961, at the 58th km. along the Asmara Keren road, they bro-
ught a bus to a stop and forced the passengers to disembark. Lt. Makonnen, a police officer in
civilian clothes, and one of the passengers was involved in a scuffle with first appellant who was
attempting to wrest control of the former's pistol. The latter shouted out for help to other bandits
whereupon, in the ensuring scuffle, one of them shot and killed the Lieutenant. In addition, the
first appellant picked up a stone and, in a clearly merciless act which, only, wild animals can co-
mmand, knocked the hell out of the forehead of the deceased and, eventually, made away with the
items thus robbed. For his part in these atrocious crimes,the first appellant was found guilty and
sentenced to death. The second and third appellants were each found guilty under Arts. 2, 3 of
the aforementioned Banditry Act, and each sentenced to five years rigorous imprisonment.

As for the arguments advanced by both sides before this court, one is simply advised to refer
to court records. What deserves particular attention, however, is the majority of court's opinion to
accept arguments put forward by counsel for the first appellant, quash the sentence of death awar-
ded by the lower court under the Banditry Act and sentence him, instead, to life imprisontnent
under the relevant provision of the Penal Code.

The honourable judges cited Arts. 37 and 38 of the constitution which state, respectively, that
"[n) o one shall be denied the equal protection of the laws", and that '[t] here should be no discrimi-
nation amongst Ethiopian subjects with respect to the enjoyment of all civil rights" They also cited
that part of the Art. 54 which stipulates that "punishment shall be personal", as well as Art. 122
which provides that the "revised constitution ....... shall be the supreme law of the Empire, and all
future legislation, decrees, orders, judgments, decisions, and acts inconsistent therewtith, shall be null
and void." Having cited these provisions, the court passed on to examine the recordes and, finding
that the first appellant, though not responsible for taking the life of a human being, was for three
years engaged in acts of brigandage and armed robbery. Therefore, convinced that it would be boih
just and constitutionally valid to institute criminal proceedings against the second and third defen-
dants under, Art. 637(1) (a) of the Penal Code for their crimes of robbery and terrorism during their
eleven and six days, respectively, of Banditry, that Court sentenced the second and third appellants
each to five years imprisonment, and the first appellant to rigorous imprisonment for life.

Even if the honourable judges saw it fit to cite Arts. 37, 38, 54 and 122 of the constitution,
it is clear that both the public prosecutor and the High Court have not, in violation of the Con-
stitution, imputed to the defendants any criminal act which they are not alleged to have committed.
Neither the public prosecutor's institution of the charge nor the High Court's judgment based thereon
constitutes either a denial of the rights of the accused, or an act prejudicial to their interest, or
the penalising of the accused for crimes committed by others. Hence my contention is that the mere
citing of the constitutional provisions by the court is irrelevant and would serve no useful purpose.

Perhaps it may be helpful and instructive to outline the reasons for and the circumstances un-
der which the Banditry Act was initially enacted. The Act was promulgated in 1957 (G. C.). Alth-
ough the Eritrean Penal Code, formerly the Italian Penal Code, was in force when Eritera was un-
der Federal rule and that the penalties provided by this code are more or less the same as the
ones in the present Ethiopian Penal Code, the sentence of imprisonment which Arts. 628 and 637
(1) (2) (a) of these codes, respectively, provided were, by and large, ineffective to deter the mush-
rooming of banditry calls in the jungles and lowlands, which brought death and destruction on
life and property, while generally undermining the security of the inhabitants of the province and
retarding its economic growth. Alarmed by the gravity of this fast-deteriorating situation, the Chief
Executive of Eritrea, invoking Art. 14 of the Provincial Constitution, presented a draft proposal to
the Eritrean General Assembly for its deliberation. And when in accordance with Art. 15 of the
constitution, the Emperor's assent was secured, the Act, impregnated with sentences ranging from
five year to life imprisonment as well as the death penalty, came into force in 1957. Charges have
since been preferred against alleged criminales and punishements meted out in accordance with the Act.

And when Federal rule was abandoned and Eriteria was finally and fully united with Ethiopia.
her mother country, Order No. 27 was published on November 15, 1962 in Negarit Gazetta No.
3 of the 22nd year. Art. 6 of the order reads as follows: "All enactments, laws, and regulations
or parts thereof which are presently in force within Eritrea or which are denominated to be of
federal application, to the extent that the application thereof is necessary to the continued operation
ol existing administrations, shall, until such time as the same shall be expressly replaced and repe-
aled by subsequently -enacted legislation, remain in full force and eff&ct."

It is true that in 1957 the judges of the Supreme Imperial Court were as divided in their opin-
ions as we are at present. But since the majority opinion, then, favoured the continued appliction of
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the Banditry Act and the Court's session over which the Vice-Afenegus, presided also unanimously

confirmed that decision, the Act continued to be invoked against all those prosecuted for acts of

banditry. Last year, the cases of defendants convicted under the Banditry Act were, on appeal, rever-

sed to and examined and the sentence awarded by the lower court affirmed on the basis of the

Penal Code.

The later sessions of the Supreme Imperial Court have also, by their judgements, upheld the con-

tinued enforceability of the Banditry Act, and as such, the High Court's decision to convict and

sentence the present appellants on the basis of the Banditry Act was proper and not a contraven-

tion of Act. 195/55. It is time that, by failing to examine the present case on the basis of the

revised charge of Megabit 15, 1962, and relying instead on the original charge of Tikmt 21, 1962

which encompassed the Banditry Act, as well as Art. 522 (1) (a) of the Penal Code, the High Court

has certainly committed an obvious oversight. But the commission of this oversight could not have

materially affected the outcome of the present case in that the first appellant's sentence could not

have been made any more stiff. Afterall the revised fourth charge of Sene 15, 1962 which makes

reference to the first appellant's violation of Articles 2, 3, 5, (2) (3) of the Banditry Act, also makes

mention of the murder of Lt. Makonnen Mebrahtu. And irrespective of his other crimes, the

court would have bad no alternative but to sentence the accused to death if found criminally res-

ponsible for the latter offence. It is submitted, therefore, that the court committed no error of

judgement in this regard as well. As for the award of five years imprisonment each to the second

and third defendants, the judges had no alternative but to affirm this lighter punishement, even if

they were by temperament inclined to hold that it is for the public prosecutor to appeal against it.

To this explanation and general outline of the reasons for my dissent and my personal opin-

ion on the matter, would like to couple a suggestion to the effect that the records of the case be

forwarded to H. E. Vice Afenegus with a view to aiding the responsible officials to find a solulion

to this controversial and vexing problem involving a Government's legislation.

Appendix I C
Imperial High Court

Criminal Appeal File No. 61/67
Sene 28, 1964 Eth. C. Asmara

Judges:

Ato Mahmud Nurhusen

Ato Girma Kasa

Appellants:

Gebregzi Gebre Muse Lt al.

Respondent:

Public Prosecutor

Judgement

Appellants are landlords and elders of the village of Sebsa in Meraguz Woreda. Sometime dur-

ing the night of Tekemt 14, 1964 Eth. C teff was illegally harvested by unknown crimianals from
complainant Gebre Michael Gebre Ab's farm, located in the village area called Scraw. As estim-

ated by assessors the teff was worth Eth. $231. Having been given 15 days as required by the

Act, the village elders failed to produce the criminals. They have thus violated sections 2 and 3
of the Collective Liability Act of 1960, issued during the era of the Eritrean Administration and
have hence been charged as accomplices and brought before the Seraye Awraja Court.

The charge having been read, appellants did not deny the commission of the crime by unk-

own criminals. The public prosecutor has also produced two witnsses to support the charge. This

is an appeal from the Seraye Awraja Court, imposing, pursuant to the Act, an Eth $ 500 fine on the

appellants.

Appellants prayed they should not have been convicted, because since complainant had suspected

some persons whom he had reported to the police, and since appellants knew that these persons

were not in the good terms with the complainant, they had witnessed to the effect that these people

might possibly have committed the crime. The public prosecutor said that after the commission of

the crime, the police had arrested many suspected persons. But these were released for lack of
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enough evidence. Having been given time pursuant to the Act, appellants have failed to produce
the criminals. Public prosecutor therefore contends that judgment given by the Seraye Awraja Court
is correct and must be affirmed.

We have after examining the file recognized the teff to be worthless. We have also understood
that the teff rendered useless was worth Eth. $231, as estimated by assessors.

Nevertheless, appellants did not deny the commission of the crime within their village. WS have
also recognized that pursuant to the Act, they have been given 15 days to produce the crimihls.
But they have not performed their obligation.

This Act was enacted during the era of the Eritrean Administration. Its purpose was to deter
unknown criminals in the province, who commit such crimes in the villages. Since such crimes still
exist in the province, we contend that this Act must still be in force. For this reason, the appeal is
not accepted. Appellants are convicted for not producing the criminals as was required by the Act.
Instead, they had made suspect, innocent citizens. It is unjustifiable to convict these innocent ctizens.

On the basis of the reasons stated above, we have affirmed the judgment of the Seraye Awr-
aja Court delivered in Ter 30, 1964 Eth. C.

Copy of this judgment shall be sent to the Seraye Awraja Court.

This judgment is delivered to-day Sene 28, 1964 E. C. by Majority opinion.

The following judgment is given by the second judge Ate Woldu Berhe in dissent of the majority opinion.

Judgment

Defendants have appeared before the Adiugri Awraja Court for the violation of the Act of
1960. No. 9, which was in force during the Eritrean Administration. Defendants are elders of the
village of the Sebsa. The Act is similar to the traditional "Awchachi" and "Affersata" law. On
Tekemt 14, 1964 E. C. teff was illegally harvested by unknown criminals from complainant Ato
Gebre Michael Geber Ab's farm, located in the village of Seraw in Meraguz woreda. The elders
of the village were given 15 days by the police to produce the criminals. Since they were not
able to produce the criminals, they were collectively convicted. The elders pleaded not guilty. Com-
plainant had produced the names of suspects before the Adiugri woreda police. When the elders
were asked by the police, they said that these named suspctes probably are the ones who commi-
tted the crime, since the edlers knew of a quarrel between the complainant and the suspects with
regards to the farm land. Since the investigation made by the police, on the suspects became abor-
tive, they were set free. Instead defendants were fined Eth. $500 by the Adiugri Awraja Court.

Defendants have appeard before the present court on appeal from the above decision. Even-
though there was no issue as to the legality of the Act, it is important to the reasons why it is
contradictory to the constitutution. Art. 54 of the constitution says punishement is personal. It also
states that no one shall be punished except as provided by law and only after he has been con-
victed of an offence committed by him. Since the constitution is the supreme law of the country,
any present or future taw must be consistent therewith. However, Order No. 27/55, Art. 6 that, all
enactments, laws and regulations or parts therefore which are presently in force within Eritrea or
which are denominated to be of federal application, to the extent that the application thereof is
necessary to the continued operation of existing administrations, shall, until such time as the same
shall be expressly replaced and repealed by subsequently enacted legislation, remain in full
force and effect, and existing administrations shall continue to implement and administer the
same under the authority of the Imperial Ethiopian Government. The order is justifiable, because
unless the laws and regulations which are in force are replaced by new ones, the organization and
condition of the administration will suffer. But by the power given to them, the executive depart-
ments must beforehand exclude those laws and regulations which conflict with the constitution.

Let us go back to the argument raised by the appellants. The preamble of the Act of July 13,
1960, enacted during the era of Eritrean Administration, says, "such wilful damages goes unpuni-
shed in rural areas by reason of the refusal of witnesses to inform the police." If this is the
spirit of the Act, the elders like the private complainant have cooperated by pointing out possible
suspects. Once they have shown this spirit of cooperation by pointing out the suspects, it is then
absolutely illegal to expect what is beyond their capacity.

In my opinion, the judgment delivered by the Adiugri Awraja Court on case No. 13164, Tahsas
3, 1964 E. C. is unjustifiable. On this ground, I deliver the judgment of the minority that defen-
dants be set free. This judgment is delivered on Sene 28, 1964 Eth. C.

In order to make known this dissenting opinion, I think the honorable president of the High
Court should be presented with it.
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INDUSTRIAL PROPERTY RIGHTS IN ETHIOPIA*

by Peter Winship**"

Although the Commercial Code of 1960 contemplates the promulgation"of a
special law governing industrial property rights,1 the Imperial Ethiopian Govern-
ment has neither promulgated this law nor, with the exception of a draft trade
mark law, prepared the appropriate draft legislation. The lack of a comprehensive
law has not been disastrous: until recently the number of trade marks iand indus-
trial inventions used or created in Ethiopia was very small. A number, of different
legal theories, moreover, have been or could be used to protect some persons'

trade marks or industrial inventions.2 However, with the growing number of court
cases related to industrial property disputes and of applications for registration in
the trade mark and patent registers maintained by the Ministry of Commerce and
Industry, the Government must soon examine the need for detailed industrial property
legislation. This brief Note argues that although it is possible for some groups to
protect their industrial creations the confusion in the present legal situation requires
some legislative clarification and the most efficient way to proceed is to prepare and
promulgate the comprehensive law contemplated twelve years ago by the Commercial
Code.

1. International Treaties.

International treaties are a potential source of industrial property rights in Eth-
iopia, although at present only the Treaty of Amity and Economic Relations bet-
ween the United States of America and Ethiopia deals directly with industrial
property rights.3 Article IX(2) of this treaty states:

* Refer to the oven and the trade mark cases on p. 227 and p. 234 respectively.
** H.S.I.U. Faculty of Law.

1. The English text of Article 148(2) of the Commercial Code states that "Patents shall be
subject to the provisions of special laws." -The Amharic and French texts refer more accura-
tely to "industrial property" rather than "patetns."

2. See E.F. Goldberg, "Protection of Trade Marks in Ethiopia," J. Eth. L., vol. 8 (1972),
pp. 130-147 and Section 3 below where I discuss alternative theories for the protection of
inventions.

3. U. S. Department of State, Treaties and Other International Acts Series 2864. An initial prob-
lem with this treaty is whether or not it is self-executing: does Article IX(2) create rights
within Ethiopia for persons from the other High Contracting Party or does it merely represent
a promise by the Imperial Ethiopian Government that it will promulgate the necessary domes-
tic legislation? For example, may a United States' national protect his industrial inventions in
Ethiopia by a civil, as well as a penal, action based on the theory that Article IX(2) creates
a property right in the invention in Ethiopia? If a property right is created, then one may
run into difficulty with the constitutional requirements of Article 30 of the Revised Constitu-
tion, which requires approval by Parliament before ratification by the Emperor for "all treaties
and international agreements invovling monopolies", on the ground that patent rights
create monopolies within the meaning of this Article. In this case, however, the treaty was
ratified on 8 October 1953 or before the Revised Constitution came into force and both
judicial and doctrinal interpretation would continue to give full effect to the treaty even though
Parliament had not approved the treaty. See Aberra Jembere, "Treaty-Making Power and
Supremacy of Treaty in Ethiopia," J, Eth. L., vol. 7 (1970), pp. 409-434, at p. 414. if no
property right is created, however, has the Imperial Ethiopian Government fully complied with
its treaty obligations?
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Nationals and companies of either High Contracting Party shall be accorded
within the territories of the other High Contracting Party effective protection in
the exclusive use of inventions, trade marks and trade names, upon compliance
with the applicable laws and regulations, if any, respecting registration and
other formalities.4

By virtue of this Article, United States' nationals and companies not only have the
same rights as Ethiopian persons to protect trade marks and trade names by civil
and penal actions (Civ. C., Art. 2057; Comm. C., Arts. 132-134; Pen. C., Arts.
673, 674(l))5  but in addition they may also protect other forms of industrial
property by a penal action under Article 674(2) of the Penal Code which punishes
intentional infringement of "industrial designs or models, or patented inventions or
processes, duly registered and protected by existing orders or agreements, national or
international."'6

The U. S. A. - Ethiopia treaty raises several problems of interpretation. For
example, has the Ethiopian Government complied with its treaty obligation to ac-
cord "effective protection" in Ethiopia to United States' nationals and companies
when it has failed to prepare and promulgate a law protecting industrial inventions?
Unless one accepts the argument that Article IX(2) is self-executing and therefore
by itself creates a property right which can be protected by a civil action, even
by a narrow reading of "effective protection"' 7 one can query whether the failure
to provide a civil remedy for the protection of inventions means the Ethiopian
Government is failing to provide effective protection in its substantive law. Although
the United States' Government has not made an issue of this question and an
individual presumably could not bring an action to enforce this international obli-
gation, the Imperial Ethiopian Government may find it expedient to forestall any
diplomatic question by moving ahead with domestic legislation protecting both
Ethiopian and foreign persons.

A further textual difficulty in Article IX(2) relates to the phrase "laws and
regulations, if any, respecting registration and other formalities." Ethiopia at present
has no formally promulgated legislation governing registration but the Ministry of
Commerce and Industry maintains trade mark and patent registers governed by
internal rules.8 May a United States' national protect his industrial creation in
court without following this informal procedure on the ground that it is not formal

4. Note that only inventions, trade marks and trade names are included in this Article. Protec-
tion of other forms of industrial property, such as designs and models, are presumably left
to the discretion of the contracting parties.

5. If Article IX(2) is deemed to be self-executing it may be possible for a United States' na-
tional or company to protect his trade marks and trade names in Ethiopia even though he
is not in competition in Ethiopia.

6. The phrase "protected by existing . . [international] agreements" may cause problems. If
the treaty is not self-executing can it be said to protect industrial creations? If the treaty
does protect industrial creations, what is the need for Article 674(2)? it is suggested here
that Article 674(2) is national legislation implementing treaty provisions such as Article IX(2).

7. This phrase should be given a narrow reading because of the sensitivity of a Government
about submitting the quality of its national legal system to international scrutny. Thus, it
should be read to require only protection in substantive law and no discriminatory procedural
burdens.

8. See section 4 below.
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legislation? In the case of trade marks, the Supreme Imperial Court has suggested
in dictum that registration in accordance with current practice is a prerequisite to
protection in an unfair competition action involving trade marks.9 To be on the
safe side, therefore, the United States' national or company should register with
the Ministry even under the internal regulations. In the case of inventions and other
forms of industrial property, Article 674(2) of the Penal Code requires registratidn 0

Despite these textual difficulties, the result of Article IX(2) is clear: in some
cases United States' nationals or companies may protect industrial creations, parti-
cularly industrial inventions, within Ethiopia whereas Ethiopian persons may not do
so for lack of a special law creating industrial property rights. Although few Ethio-
pians may have the technical skill or facilities to discover industrial inventions in
large numbers and while it may be desirable to encourage the inflow of "technology
by treaty provisions protecting industrial creations," the inequity of treatment-not
to mention the practical difficulty of piloting each treaty provision through Parlia-
ment-should encourage the Imperial Ethiopian Government to approach the pro-
blem of industrial property rights directly by preparing and submitting to Parlia-
ment an industrial property proclamation to be applicable to all persons acting
within the Empire.

2. Eritrean Legislation

During the Italian occupation of Eritrea, the colonial administration promulga-
ted legislation governing the protection of trade marks, inventions and desigs.12

By virtue of Article 96 of the Constitution of Eritrea adopted in 1952, this
Italian colonial legislation remained in force in the federal territory of Eritrea."
As late as March 1962 the Attorney-General's Office in Eritrea recognized these laws
as being in force without amendment.'4 Even to-day the Eritrean provincial office
of the Ministry of Commerce and Industry continues to accept new applications for

9. Azanaw Aleme v. Singer Sewing Machine Co. Ltd. (Civ. App. No. 1240/56), J. EMh. L., vol.
2 (1965), pp. 220-227, at p. 223. Whether or not one agrees with the Court's reasoning in
this case, registration does serve a useful purpose by giving notice to the public about the
ownership and use of the trade mark.

10. The discussion in the above paragraph is by no means exhaustive. Specific cases should bring
out additional problems. For example, what happens if a United States' national registers
his mark after another person registers the same or a similar mark in Ethiopia? Prior regis-
tration should not be dispositive as the question to be asked in an action of unfair compe-
tition is whether or not a trader has acted"contrary to honest commercial practice" (Comm.
C., Art. 133(1). If the mark was well-know in many parts of the world in connection with
similar goods the United States' plaintiff may show that the act of defendant does not meet
this minimum standard of morality.

11, See U.N., Department of Economic and Social Affairs, The Role of Patents in the Transfer
of Technology to Developing Countries (1964) and United Bureau for the Protection of Intel-
lectual Property (B. !, R. P. 1.), Model Law for Developing Countries on Inventions (1965), p. 17.

12. Published in A. Mori, Manuale di legislazione della Colonia Eritrea, vol. 6 (1914), pp. 140-146.
13. Article 96(1) reads: "Laws and regulations which were in force on 1 April 1941, and have

not since been repealed by the Administering Authority, . shall remain in force so
long as they have not been repealed and to the extent that they have not been amended."
The Constitution was adopted by the Representative Assembly of Eritrea on 10 July 1952
and ratified by His Imperial Majesty in August of the same year.

14. Memorandum of 12 March 1962 prepared by the Attorney-General's Office in Eritrea (un.
published, (Institute of Ethiopian Studies, Addis Ababa).
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registration in its trade mark and patent registers in accordance with this legisla-
tion.1

5

Order No. 27 of 1962, which terminated the federal status of Eritrea,'6 throws
doubt, however, on the present legal effectiveness of these laws, at least with regard
to applications for registration after the promulgation of the Order. To the extent ;-
that the legal validity of these laws is cast in doubt the certainty of protection for
their industrial creations which the registrants seek is vitiated.

Uncertainty about the legal validity of legislation in force in Eritrea at the
time of promulgating the Order (1962) arises from differing interpretations given to
Article 6 of the Order.17 Article 6 states that until specifically repealed all legisla-
tion then in force in Eritrea shall remain in full force "to the extent that the
application thereof is necessary to the continued operation of existing administra-
tions." On the one hand, one might argue that prior Eritrean legislation continues
in force only if necessary to avoid a breakdown of the local Government adminis-
tration or to protect vested rights guaranteed by Articles 4 and 5 of the Order.'8

In other words, it would be argued that in the context of the Order as a whole
Article 6 is intended to introduce a unified legal system within the Empire so that
all citizens of the Empire are subject to the same rules of law. On the other hand,
one might argue that the purpose of the Order is not to introduce a unitary legal
system but to eliminate some of the unnecessary administrative complexities of the
Federation: Articles 4, 5 and 6 are intended to ensure that this step disrupts as
little as possible vested rights and existing laws) 9

15, Interview with Ato Yoharnes Berhane, Director-General, Asmara Office, Ministry of Commerce
Industry and Tourism, 1 February 1971.

16. Termination of the Federal Status of Eritrea and the Application to Eritrea of the System of
Unitrary Administration of the Empire of Ethiopia Order, 1962, Order No. 27, Neg. Gaz.,
year 22, no. 4.

17. The relevant text of Article 6 states:
All enactments, laws and regulations or parts thereof which are presently in force within
Eritrea ., to the extent that the application thereof is necessary to the continued ope-
ration of exising administrations, until such time as the same shall be expressly replaced
by subsequently enacted legislation, remain in full force and effect and existing administ-
rations shall continue to implement and administer the same under the authority of the
Imperial Ethiopian Government.

For differing interpretations see, for example. R. C. Means, "The Eritrean Employment Act of
1958: Its Present Status," vol. 5 (1968). pp. 139-150 at pp. 141-142; J. Vanderlinden, Intro-
duction au droit de I'Erhiopie moderne (1971), pp. 7-8.

18. Because industrial property rights created pursuant to the Italian legislation prior to the ef-
fective date of the Order (15 November 1962) are vested rights protected by Article 4 of the
Order, the office of the Ministry of Commerce, Industry and Tourism in Eritrea (an "existing
administration") will have to continue to maintain industrial property registers and the laws
will have to remain in effect to govern the operation of the registers and to define the
rights conferred by registration. Registration of new applications however, are not necessary
for the continued operation of the register and therefore should be rejected according to the
above interpretation.

19. The constitutional framework of the Revised Constitution requires the Emperor to act to-
gether with Parliament in the promulgation of proclamations and to allow the Emperor by
an Order, which is not referred to Parliament, to repeal this legislation would be to under-
cut the elaborate procedure for promulgation set out in Articles 86-122 of the Revised
Constitution. This interpretation is concerned with His Imperial Majesty's authority to termi-
nate the federal status of Eritrea pursuant to His authority to determine the organisation of
the Government administration under Article 27 of the Revised Constitution, but the emphasis
would be on uniform administration, not uniform legislation.
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Although a court decision on the validity of the Eritrean industrial property
legislation may take political factors into consideration-and these factors at present
apparently would militate towards enforcement of these laws20 - persons engaged in
commercial and industrial activities usually prefer a certain legal rule to the un-
certainty of predicting the results of a court action. By this tests of certainty the
present situation in Eritrea is hardly satisfactory to the person seeking protection of i.
his industrial creations. To satisfy this need for certainty most effectively the Im- t

perial Ethiopian Government should introduce industrial property legislation for the
whole of the Empire with a specific repeal of the prior legislation.

3. Alternative theories for the protection of inventions

While some classes of persons may protect all forms of industrial creations by
being foreign persons with treaty rights, by registration in Eritrea or only in the
case of trade marks and trade names do all persons have effective protection in
Ethiopia by means of an action of unfair competition.2' Inventors or industrial
designers have remained unprotected although several different theories by which
they may persuade a court to grant protection are given below. The inadequacy of
these theories again illustrates the need for a comprehensive industrial property law.

a) unfair competition

If trader A creates an invention and trader B, who is in competition with
trader A, uses the same invention without payment or acknowledgement to trader A
then trader A may be able to recover from B under Article 133 of the Commercial
Code on the theory that trader B's sale of goods or rendering of services by
using the inventions is an "act of competition contrary to honest commercial prac-
tice."22

As a general remedy, however, the action of unfair competition is un satisfac-
tory because it only protects persons in competition with each other. If the inven-
tor is not a trader he will not be in competition; if the person appropriating an
invention-even on a large-scale--does not use the invention for the production of
goods for sale or for the rendering of services he will not be in competition; if

The decision of the Supreme Impperial Court in Asmara in societa National Transport Gond-
rand Brothers et a. v. Ate Seyum Misgina (Civil Appeal No. 108/58), J. Eth. L., vol. 4
(1967), pp. 293-303, further supports this latter argument by a textual interpretation of Article
4 of Order No. 27. In that case the Court decided that by virute of Artice 4 limitations in
Article 390 of the Civil Code on the rights of foreigners to acquire immovables were not
applicable to foreigners in Eritrea. This interpretation may, however, be distinguished on the
ground that Article 4 specifically deals with rights to real property: "All rights, including the
right to own and dispose of real property shall remain in full force and effect."

20. This is suggested by both Means, cited above at foot note 17, p. 142 and Vanderlinden,
cited above at foot note 17, p. 8.

21. For a discussion of the protection of trade marks by an action of unfair competition, see
Goldberg, cited above at foot note 2.

22. Although industrial property rights are not created by granting this action, the same results
may be reached. For example, if trader A, who would have had an action against trader B
on the ground that A is the first user of the mark, transfers his business with the invention
to trader C, then the transferee should have the same right of action (even though he personally
began use of the invention after B) on the theory that B's acts are dishonest no matter
who now uses the invention-which is a factor beyond B's control. Given this protection, the
transferee (C) will be willing to- pay trader A for the invention.
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the inventor or holder of foreign patent rights does not export to Ethiopia goods
produced by means of the invention or does not use the invention in Ethiopia he
will not be in competition with local persons who may appropriate the invention.
The result is that an inventor may be rewarded if he is also a trader in Ethiopia
but not if he is not a trader-hardly a rational distinction if the goal is to en-
courage inventiveness.

In any case, an action based on unfair competition can only be a stop-gap
measure. The relatively narrow goal of commercial honesty among traders, which is
that of the unfair competition action, does not require the close regulation which
the encouragement and reward of inventiveness requires because of the subtle balan-
cing of interests between the need to encourage research by the reward of mono-
poly property rights with that of not discouraging industrial development by spread-
ing information and use of new processes.

b) work of the mind

Title XI of the Civil Code of 1960 grants the author of a "work of the mind"
an incorporeal right of ownership in the work regardless of "the nature, form of
expression, merit or purpose of the work" (Art. 1647). Among the works deemed to
be a work of the mind is the general catch-all category of "any work created by
the intelligence of their author and presenting an original character" (Art. 1648 (e).
Because of the generality of the wording of these clauses one might argue that
industrial inventions may also be protected by Title XI.

Several objections can be made to this conclusion. The Commercial Code dis-
tinguishes industrial property from literary and artistic property. For the latter,
Article 149(2) of the Commercial Code refers to Title XI of the Civil Code (the
title of which is "Literary and Artistic Ownership") for the former, Article 148(2)
refers to the provisions of "special laws" The implication is clear that this special
law Will be issued in the future and that the general civil law rules found in the
Civil Code--which was promulgated at the same time as the Commercial Code---do
not apply to industrial creations.

Moreover, if Title XI of the Civil Code were read to include industrial inven-
tions, protection would be granted without registration, publicity or administrative
review and for a period of at least 50 years from the date of the "publication"
(divulging to the public) of the invention.23 This makes nonsense of the traditional
balance struck by patent laws between encouraging research and not discouraging
general use of inventions. At the very least, a law would be necessary to limit the
period of monopoly.24

c) imperial prerogative

His Imperial Majesty has on occasion allegedly granted persons monopolies
of certain sectors of trade on the grounds that they would improve the welfare of

23. Civ. C., Arts. 1653, 1670.
24. The average duration for the protection of industrial inventions in the world is approximately

18 years. B. I. R. P. L, cited above at foot note 11, p. 48.
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His subjects.2" Although no constitutional provision has been cited, presumably the
action would be taken pursuant to Article 36 of the Revised Constitution.26 Before
the promulgation of the Revised Constitution of 1955 Ethiopian Emperors had ex-
ercized a prerogative power to grant such monopolies without dispute.27 To reward
a subject for an invention which helps the industrial development of the country or
the health of its people would not normally be regarded as an abuse of imperial
power, but, even broadly read, Article 36 expressly deals with the Emperor's residual
powers other than those granted by other provisions of the Constitution. Moreover,
subsequent legislation promulgated by His Imperial Majesty presumably restricts this
residual power until the legislation is amended by following the constitutional pro-
cedure.

Under the Constitution itself, Article 47 is probably not intended to be a provision
under which monopolies could be granted. Article 47 states that "Every Ethioptan
subject has the right to engage in any occupation in accordance with the
law." Only "laws" may restrict this fundamental constitutional right and restrictions
must conform to the standard set out in Article 65. A grant of special favour to
an individual without publicity should not be considered as "law" in this context.
Moreover, by Articles 22 and 23 of the Commercial Code, which state that "any
person or business organisation has the right to carry on any trade" subject to

"lawful restrictions" and "legal prohibitions or restrictions", the Emperor, together
with Parliament, has reaffirmed the constitutional right to engage in trade. Subse-,
quent restrictions on this right should only be found in or pursuant to legislation
also approved by the Emperor and Parliament.

While these arguments raise doubts as to the legal effectiveness of imperial
grants of limited monopolies after the promulgations of the Revised Constitution,
the very fact that the Emperor has found such grants to be for the general welfare
of the Ethiopian people suggests that there is a need for a proclamation governing
industrial property rights.

d) licensing legislation

Recent trade and industrial license proclamations,28 requiring Government
permission before a person may engage in trade or industry, may allow the Govern-

25. The most celebrated case is the recent dispute over the "invention" of an electric injera

cooker, where one of the parties claimed a monopoly for five years granted to him by His

imperial Majesty. The case is now before the High Court, Addis Ababa.

26. Article 36, in its relevant parts, reads:
"The Emperor, as Sovereign, has the duty to take all measures that may be necessary
to ensure, at all times the safety and welfare of [Ethiopia'sl inhaibtants.
Subject to the other provisions of this Constitution, He has all the rights and powers

necessary for the accomplishment of the ends set out in the present Article."
For varying interpretations of this Article see J. C. N. Paul & C. Clapham, Ethiopian Consti-

tutional Development, vol. 2 (1971), pp. 441-445.

27. See, for example, the monopoly granted by Emperor Menelik in Article of His contract dated
30 January 1908 with the Compagnie du chemin de fer Franco-ethiopien de Djibouti a

Addis Ababa.
28. Industrial Licence Proclamation, 1971, Proc. No. 292, Neg. Gar., year 30, no. 31; Foreign

Trade Proclamation, 1971 Proc. No. 293, Neg. Gaz. year 30, no. 32; Domestic Trade Pro-

clamation, 1971, Proc., No. 294, Neg. Qaz., year 30, no. 32.
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ment to protect inventors.29 Pursuant to the discretion granted to him under this
legislation, the Minister of Commerce, Industry and Tourism may subject the licenses
he issues to the condition that the license holder not use certain inventions or new
processes.30 While this may be an interim method of dealing with the problem,
neither the interest of the public nor that of the inventor is fully protected.

The most important drawback is that the Minister has complete discretion to
grant, deny or restrict the inventor's request for protection. While this discretion
may be used to require publicity of new processes and compulsory licensing, it may
also be subject to the abuses of discriminatory application and unreasonable restric-
tions.

Even if the inventor reaches initial agreement with the Minister his protection
will not be secure. The Minister is not under a continuing obligation to continue
the restriction or condition for any specific period of time. This leaves the inventor
with no guarantee that he will have protection for longer than one year-the period
of the license. The result may be difficulty in finding finance for the development
of the invention. A further problem arises because the inventor may not have stand-
ing to bring an action to enforce the limitations placed on a license-holder because
the only parties to the license are the licensee and the Ministry. Courts may be
wary to recognize a right of action in other licensees because of the potential
harassment by competing traders. Although the inventor may persuade the Ministry
to take action to revoke the license or bring a criminal charge against the license
holder, this decision in many cases may be subject to delay and compromise on
political grounds.

As in the case of the other alternative theories for the protection of industrial
inventions, the licensing legislation does not fully incorporate the basic characteristics
of patent laws in other parts of the world: publicity (usually registration in a
public register and publication in a specialized Government journal) following some
form of administrative review to ensure that the discovery really is an "invention"
and monopoly rights for a limited period of time (e.g., an average of eighteen
years for industrial inventions). These characteristics are designed to balance the
interests of the inventor with other interests of the public and to protect industrial
property without carefully striking a balance may give undue weight to one or the
other of the competing interests. Only comprehensive legislation can properly clarify
and regulate industrial property rigths.

29. For example, under Articles 3(3) and 6 of the Domestic Trade Proclamation, cited above at
foot note 28, the Minister may limit the number of licenses "for any particular manner of
trade". A practical limitation on the exercise of this power. is that the limitations may only
be imposed by regulations.

30. In a circular distributed by tho Ministry the registration procedure in Addis Ababa is described
as follows:

Applicants desiring to obtain patents or trade mark certificates are required to submit
priority documents and cautionary notices right away, Upon receipt of an appli-
cation searches are conducted under their corresponding classes, names of owners registered
or pending in the name index cards and marks that are similar, resemble or capable of
infringing devices are picked out. If the office finds the application and accompanying
documents complete and accurate the applicant will be granted a certificate after a
month from. the publication date, except in rare cases when the patent office receives
doubtful applications.

Trade Mark Circular, vol. 1, no. 2 (Jan., 1971), pp. 1-2.

- 364-



INDUSTRIAL PROPERTY RIGHTS IN ETHIOPIA

4. The Administration

Pursuant to its mandate set out in Article 24(d) of the Ministers' (Definition
of Powers) Order, as amended by Order No. 46 of 1966, the Ministry of Commerce
and Industry has established "registers of patents and trade marks" in Addis Ababa
and Asmara. Ministry officials have gained practical experience in the operation,;,of
these registers and have publicized their rules of operation. If industrial propert
legislation were promulgated there would be little difficulty in adapting the existing
administration with a minimum of training and expense.

CONCLUSION

Although trade marks are now protected by an action of unfair competition
and some classes of persons may be able to protect other industrial property rights
in Ethiopia on several different theories, there is no doubt that specific legislation-
as originally contemplated by the Commercial Code-would solve many doubts and
regulate in detail many of the specific problems related to the different interests
involved in industrial property. Specific legislation is not essential: Ethiopian industry
in most cases is not in a position at present to invest large sums of money to
carry out research or to pirate foreign technology. But legislation protecting indust-
rial property rights may encourage foreign investors to come to Ethiopia and speci-
fic legilsation may also balance this incentive with requirements, such as compulsory
licensing, which would activley encourage the use of the invention in Ethiopia. When
reviewing its investment and trade policies, therefore, the Imperial Ethiopian Govern-
ment should seriously consider the preparation and promulgation of a comprehensive
industrial property law.
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LAW AND SOCIAL CHANGE IN AFRICA
PRELIMINARY LOOK AT THE ETHIOPIAN EXPERIENCE

by Daniel Haile*

National development is a term which encompasses at a minimum social and
political development as well as economic development in the building of nation4)
identity.' Unfortunately while the amount of literature on economic development has
reached massive proportions, works and studies on the other equally importdht
aspects of development have been minimal. The emphasis on economic develop-
ment has been so unproportional that to most people development has come to
mean nothing but "man's application of technologies to the control of nature's
resources in order to bring about a marked increase in the growth of output per
head of population",2 in short economic or industrial growth.

However, even if one limits the term development to mean industrialization as
indicated above, in order to attain even this very limited goal a society will have
to undergo through certain social changes in order to create values, attitudes and
institutions conducive to the attainment of such a goal. "For by industrialization
what is really meant -is not simply a combination of scientific knowledge and applied
technique but the motives and values of a society which has the will to use and
develop this knowledge and whose institutions reflect and support their system of
values."'3 Although all African governments do accept the aim of economic develop-
ment "their societies shaped by their earlier and quite different necessities, still
contain within them, as living forces the personal attitudes and social institutions of
the older world. ' 4

Animistic institutions such as witchcraft, sorcery,. the evil eye etc., are still
prevalent and play a dominant role in the lives of many Africans.5 As G. Savard
points out witcbes generally aim at the man who does not respect tradition, who
does not conform, who in practice is more successful by modern standards. It is
thus very easy to see how negative the forces of witchcraft can be and why many
Africans speak of the 'spirit of jealousy' as one of the greatest evils plaguing them."'6

Haile Sellassie I University, Faculity of Law. The author is greatly indebted to Ato Bilill-
ign Mandefro, Dr. Brun-Otto-Bryde and Prof. Cliff Thompson who reviewed the original draft
and made several invaluable comments.
This paper was prepared for the conference on Law and Development, held in Kampala from
Juin 3 to 13, 1973.

1. G. Meier, Leading issues in Economic Development (1970) p. 5
2. M. Weiner, Modernization (1966). p. 3.
3. G. Hunter, The New Societies of Tropical Africa (1966), p. 71.
4. Ibid., 71-72.
5. These animistic institutions are known under various names in Ethiopia: buda, teib, tchirak,

shetana, zar, wokabi., etc. and the professionals who can manupulate the secret forces are the
tankwae, the Kalicha, etc.

6. G. Savard, The People of Ethiopia (unpublished, Haile Sellassie I University-library). vol. 3, p. 38.
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In addition to these anachronistic institutions most African societies are also
plagued with attitudes and values which are a hindrance to development.

If I may take the society that I am most familiar with, the Ethiopian society,
(particularly relevant to highland Ethiopia) as an example, one can see how the
peoples' attitude towards life and its betterment; attitudes towards work in general
and certain crafts in particular are incompatible to the needs of development

The Ethiopian peoples' attitudes towards life and its betterment have been greatly
influenced and coloured by the teachings of the Ethiopian Orthodox Church whose
teachings were succinctly stated by Ato Mesfin Woldemariam as the glorification of
death, sanctification and institutionalization of begging and the villification and
deprecation of life.7 The teachings of the church by putting undue emphasis on life
after death and by viewing life on this earth merely as a preparation for the
death which is the beginning of a new and an everlasting life; by making the
accumulation and enjoyment of wealth vulgar and by treating poverty not as a
social evil but as one of the most desirable spiritual assets for the entry into
paradise have been one of the main cause to corrode the peoples' capacity to
create and to engage in the betterment of their lives. In addition its repeated ser-
mons that everything isguided by an Omnipresent, Omniscient and an Allmighty God
and that we, including the sheep and the flowers, are all in his hands have been
inculcated into the peoples' mind that they now "have come to believe that every-
thing that happens is 'God's will' and that the ordinary man can do little to
influence the course of events."9 The effect of this pre-determinist view was stated
clearly by Assefa Bekele and Eshetu ChoIle, two prominent Ethiopian economists,
when they said that this belief has lead to unrealistic resignation and fatalism,
among the population, which rejects all endeavour towards the making of a better
world on earth. The belief that this life is meant for Lucifer and his accomplices
and that paradise is lost as a consequence of the wrath and dictates of God have
arrested men's attitudes towards change and any drive to be master over nature.'0

This alone may succeed to nip any idea of development while it is in the
bud; but even if the idea. somehow succeeds to grow up the very unconducive
social attitudes, the attitude toward work will definitely strungle it. As president Julius
Nyerere has said, "Everybody wants development, but not everybody understands
and accepts the basic requirement for development. The basic requirement is hard
work."" Although of general application, this statement is even more true for the
developing nations which have large supplies of labour at their disposal but very
limited capital resources. Since these nations have to basically rely on their labour
supplies in order to develop, its proper utilization is of utmost importance. Although
Ethiopia falls in this category of nations the attitudes towards work held by the
population are antithetical to those expressed above. Not only is it reported that
there are something like 150 holidays for commemorating the various saints of the

7. Mesfin Woldemariam, Cultural Problems of Develpment (unpublished, Haile Sellassie I Univer-
sity Library), p. 9.

8. It is much easier for the camel to pass through the eye of the needle than the rich should
enter the kingdom of heaven.

9. G. Lipsky, Ethiopia, its People, its Society, its Culture (1962) p. 142.
10. Assefa Bekele and Eshetu Chole, A profile of the Ethiopian Economy (unpublished, Department

of Economics, HSIU), p. 8.
11. G. Savard, cited in note 6, p. 15.
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orthodox church,'2 but in addition there are about 250 fasting days each year
during which people who belong to the Ethiopian Orthodox Church are not only
supposed not to eat nutritional food, such as milk, butter and meat; but sometimes
they are ordered not to eat until midday. This coupled with the already existing
deficiency13 in nutrition results in low labour productivity. "Moreover, it was found
out that the concept of workless days might have created in the minds of the
people that work may be considred shameful, and that not to work on certain'
days is a mark of the good christian in the eyes of God, priests and fellow chris-
tians. Hence an aversion for work as dirty and drudgery has developed in the
minds of the citizens.' 14

Eventhough work in general is looked down upon, manual labour and'certain
crafts are particularly stigmatized. An Amharic saying which goes as follows: rh):

'1 C, o fh' : 4flAY ' fl f i meaning manual skill is slavery and oral skill
is mastery'5 clearly shows the disdain that prevails for this kind of work. "In addition
potters, blacksmiths, tanners and weavers together with their necessary and useful skills
were condemned to sub-human status. They were forbidden to intermary with other
groups and they were treated with a mixture of contempt and fear."' 6

In our view it is imperative that these and other similar attitudes be made
compatible with the needs of development even if the limited goal of industrialization
is to be achieved.

The instruments most frequently pointed out for modernizing man's values and
attitudes are education, communication, ideology and government authority.'7  An
attempt to discuss the role of all of these instruments in changing or maintaining
certain prevalent attitudes and structures would not only be a task of such a for-
midable magnitude that it can hardly be undertaken in such a short paper but
would also require tools of analysis far beyond what my legal education and com-
petence can offer. Thus in this paper we shall not be concerned with all these
instrumentalities of social change and shall limit our discussion only to the last:-
Government Authority-which we shall take to mean the legal order.

The terms law and legal order have been defined in so many ways and identi-
fied with so many things that at times one is led to believe that the two mean
practically anything. A reason commonly given for this web of unclarity about the
nature and functions of law is the fact that most legal thinkers try to capture

12. Assefa Beqele and Eshetu Chole. cited in note 10, p. 9. According to Dr. Teshome Wagaw,
however, the total number of holidays in evrey month for 13 months in a given year is 1281
days. See Teshome Wagaw, Multiplicity of holidays in Ethiopia and their Possible Effect on
Psycho-socio-economic Development of the Country (unpublished, Haile Selassie I University
Library), p. 13.

13. With regard to nutrition, it is estimated that the average caloric intake per day per person
is around 2200 calories, considering the altitude and level of manual activity it is said that
there is a caloric deficiency of around 400 calories per day per person. D.S. Simic, "Nutri-
tion and Dieties" as cited in Economic Journal, Vol. 1 (1968), p. 19.

14. Teshome Wagaw, Multiplicity of Holidays in Ethiopia and their Possible Effect on Psycho-socio-
economic Development of the Country (unipublished, Haile Selliassie I University Library) p.35.

15. Mesfin Woldemariam, cited in note 7, p. 13.
16. Ibid., p. 11.
17. G. Weiner, cited in note 2, p. 8.
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the essence of law in a single sentence which like all single sentence" formulations
leave out far too much and are likely to mislead.19 However, without going into
this jurisprudential labyrinth for our purposes we shall take the working definition
suggested by Professor William B. Harvey and consider law as "a technique of
social ordering deriving its essential characteristic from its ultimate reliance on the
reserved monopoly of systematically threatened or applied force in politically q-
ganized society."'20  Although this definition may be criticized for being too positivistt
it is this particular characteristic which is appealling to us. For by viewing law as
amoral or neutral tool this definition helps us to focus our attention on the causal
connection between law and social change, without any moral or ethical consideration
eclipsing our analysis.

Not only has its definition been vague but in addition the desirability and
feasibility of using this social technique in the engineering of social changes have
always been a controversial subject. As Friedman puts it "the controversy between
those who believe that law should essentially follow, not lead and that it should
do so slowly, in response to clearly formulated social sentiment and those who
believe that the law should be a determined agent in the creation of new norms
is one of reccurent themes of the history of legal thought."21 Two prominent
schools of thought that reject both the desirability and feasibility of law in inducing
changes are the Historical school and the Marxian school of thought. To attempt
to present a detailed analysis of the various reasons presented by these two s~hools
in few lines would be presumptuous. What is attempted here is to select the basic
reasons on the basis of which the two have rejected both the desirability and'
feasibility of law in inducing social changes and examine whether these are valid in
the African arena.

To Savigny, the founder of the historical school, law was something that is
connected with the being and character of the people and he maintained that it
"grows with the growth of the people and strengthens with the strength of the
people and finally dies away as the nation losses its nationality."22 Similarly classi-
cal marxist theory, "regarding law as a superstructure on technology and economy
considered it to be inconceivable- for law to bring about changes-in the basis techno-
logy and economy of society."23

We find the views of these two schools of thought on this point to be generally
out of tune with modern reality24 and totally inapplicable in the African arena.
Although social change may be revolutionary, it normally comes about in a more
or less orderly manner, out of the conscious and unconscious attempts of people

18. See K. Redden, An introductory survey of the place of Law in our civilization (1946) chapter
II, where more than fifty of such one sentence definitions are cited.

19. Howard and Summers, Law: its nature, functions and limits (1965), p. 7.
20. W. Harvey, Law and Social Change in Ghana (1966), p. 343.
21. W. Friedman. Law in a Changing Society (1959), p. 3.
22. Simpson and Stone, Law and Society (1948) p. 243.
23. Y. Dror, "Law and Social Change," Tulane L. Rev., Vol. 33, (1958-59), p. 800

24. Even Engels had warned against this oversimplified conception of the "economic foundation"
as the only cause and the "legal supersructure" as merely the effect from his letters written
not long before his death, it follows that, though dependent on the economy as the cause
and, as such, an effect law may "react in its turn upon the economy" and thus becomes the
cause. V. Souski, Soviet Civil Law as cited in Lloyd, Introdction to Jurispruduence (1965) p. 291.
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to solve social problems through collective action. It is purposive and rational and
involves definition of a state of affairs as a "problem" and an attempt to solve
that problem by rational means.25 "In Africa as elsewhere rapid rational social
change implies the utilization of society's most potential tool-state power. It requi-
res that law be employed as a means of social engineering.'26 The fact that most
African countries gained their independence only very recently and sectarian or tri-
bal sentiments are still rampant is an important factor that enhances the role of
law as a means of social engineering. Certainly, education may be the best solution
for this, but taking the amount of time that it takes and considering the fact that
these nations are trying to accomplish in the life span of one or two generations
what took centuries, the appeal of this remedy becomes very low. Under these cir-
cumstances, we are of the opinion that it is essential to use the law to give legi-
timacy to the state action and to erode the power of groups adverse to it.27

Not only is there a great need for legal programming in the African countries,
but as these nations are undergoing more rapid change than their industrilized coun-
terparts, capitalist or socialist, this rapid rate of growth accentuates the resulting pre-
ssure on the legal systemY "In this sense the scope and need for legal engineer-
ing are far greater in the countries of the third world than in Europe or North
America, where changes can be brought gradually, by incermental process or by well
established legislative mechanisms."9

The fact that many African contries have adopted laws based on foregin mod-
els as a means of revamping or overhauling. their socio-economic systems even after
attaining independence is by itself a concrete evidence of the wide acceptance and
legitimacy that the law as a means of social engineering has received in these count-
ries, negating the views of both the Historical and Marxist school of thought.

Definetely, the aggresive codification in Ethiopia is based on this basic premise.
As the drafter of the Ethiopian Civil Code put it, "like the Soviet Union and co-
communist countries; although with another ideal, Ethiopia and a number of Afric-
an courtries are presently in a revolutionary period. While safeguarding certain val-
ues to which she remains profoundly 'attached, Ethiopia wishes to modify her struc-
ture completely, even to the way of life of its people. Consequently, Ethiopians do
not expect the new code to be work of consolidation, the methodical and clear sta-
tement of actual customary rules. They wish it to be a program envisaging a total
transformation of society and, they demand that for the most part, it set out new
rules appropriate for the society they wish to create.30

Having concluded that it is not only desirable but that it is essential to use
law in the engineering of social changes, if most African countries are to attain the
goals that they have set out for themselves, we shall now proceed to examine the
role of the law as an agent of change and as a response or a means to facili-

25. Friedman and Ladinsky, "Social Change and Law of Industrial Accidents" Columbia L. Rev.
Vol. 67 (1967), p. 50-51

26. R. Seidman, "Research in Africa Law and Processes," Occasional paper No. 3. African Studies
Center, University of California (1907), p. 7.

27. R. Unger, Law and development: Some Problems and Hypotheses (unpublished) p. 17-18.
28. C. Auerbach, "Legal Development in Developing Countries -the American Experience," Amer-

clan Society of International.Law (1969), p. 93.
29. Ibid., p. 95.
30. R. David, "A New Civil Code for Ethiopia," Tulane L. Rev., Vol. 37 (1962-63), p. 193.
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tate social changes and to consider its possibilities and limitations in fulfilling these
tasks. Eventhough "society is ordered living together or more accurately put, it is the
ordering of the living together of individuals,"31 this does not mean there is an
absolute order (stagnation). In all societies there is a core of orthodox norms and
conforming actions round the margins of which continous experimrent goes on.32

The law by establishing the norms which shall be enforced by the sanction of tt6,
political authority determines the scope of the orthodox norms and moreover by co-
ntrolling the other factors - communcations, education - that bring about social
change controls the degree of experimentation.

Thus the law as an agent of change has direct and indirect role to play. it may
create new norms or it may make the atmpsohere conducive to change by permitti-
ing the other factors that bring social change to have full play. Let us take for ex-
ample, contact with other societies which certainly is one of the most important ele-
ments through which social change can be initiated. The effectiveness of this agent
of change is totally dependent on the nature of the visa requirements, censorship of
the mass media and the extent of which they encourage or regulate it. Similarly
"the absence of freedom to associate and disseminate ideas can prevent, at least de-
lay the spread of new social ideas and thus exert a very important basic influence on
the process of social change".33 On the other hand a law setting up compulsory ed-
ucational system by enabling the operation of educational institutions may hejp to
speed up the process of social change.34

The role of the law, however, is not solely limited to the regulation of forces'
that bring abut social change, at times it directly bring about -changes. Although
people may have different views as to the impact or efficacy of law to bring about
social changes, nevertheless, that it is being used. for this purposes is a fact that can-
not be denied by all. We saw earlier how the Ethiopian Civil Code is trying to cre-
ate new norms for the Ethiopian Society of the future. This legal engineering is true
of all of the new codes and one can cite various examples where the law has dr-
asticially changed deeply ingrained social mores. If we take the institutions and val-
ues that we earlier cited as example of those hindering development-witchcraft, atti-
tudes towards life and its betterment, attitudes towards work in general and cert-
ain crafts in particular-we can see how the law is trying to reform or ereadicate
all of these.

As early as the reign of Emperor Menelik attempts to use the law to change
or to maintain certain social attitudes have been made. In 1900 (E. C. ) for example
Emperor Menelik in this attempt to give dignity to work and workers, passed a pro-
clamation in which he stated that those who insulted workesr would be insulting
him. A rough translation of the proclamation follows.

"Those of you who insult people because of their occupation better discontinue
that practice. So far you have called the blacksmith teib, the one who made the She-
mma Shemmane, the literate Tenquay, the one who served the Church Debtera, the
one who cultivated the land and harvested both white and black (grains), the one of

31. Kelson, "The Law as a Special Social Technique," University of Chicago L. Rev., Vol. 9 (1941-42),
p. 75.

32, A. Southall, Social Change in Africa (1959), p. 14.
33. Tulane L. Rev., Vol. 33, cited in note 23, p. 798.
34. Ibid., p. 797.
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whom it is said the farmer excels the crown, you have called ghebere, and the mer-
chant who bought gold and merchandise was called by you Yeghetaba Atabi lij. You
have insulated every one of them because of their respective occupation. The lazy
father whose son does not possess any skill whatsover continue to harass (the socie-
ty) by insulting the skilled. Originally all mankind came from Adam and Eve and
there is no other source. All this is due to lack of education. God told Adam 'thou
shall eat by the sweat of thy labour.' If this is not followed and if every body be-
cames idle, there is no government, there is no country (nation). But in all the coun-
tries of Europe, if one invents new technique which God revealed to him and makes
cannons, train or any other technique is appreciated not insulted (by the society). As
a result the skilled worker improves even much more. But you (people) insult the
workers so much that there is a danger of destroying the country and turning it
empty by absence of people who can make the plough -share. Keep them imprisoned
for one year, chain them and send them to me.' 35

The Revised Constitution by granting equality to all men36 and the civil 37 and
penal laws38 dealing with defammation by giving due protection to any injured
person are in line with the cornerstone laid down by Emperor Menelik.

Similarly the Penal Code by making it a crime to practice medecine without poss-
essing professional qualification attempts to deter those who practice various forms
of witchcraft?9 On the other hand the public holidays proclamation by cutting
the number of public holidays to only fourteen and an employer being required to
grant only six days leave out of these fourteen4' tries to drastically change the
work calender. But even during the above days services essential for life, or essen-
tial public services such as the provision of food and drink, essential labour for
the maintenance of agriculture, the provision of public entertainment, pharmacenti-
cal and nursing services, transport services are allowed to be undertaken. Finally the
mere fact that in the legal system social relations come to be seen as amenable to
control and the entire civil order ultimately as a creature of the law, an artifact of
human desire in itself by rationalizing man's understanding of social life helps in
curtailing the fatalism that is prevalent in the society.

One could go on citing similar examples but we feel that the above would suffice
to illustrate the point satisfactorily and we shall thus proceed to examine how effec-
tive the law can be and has been in achieving its goals or in implementing changes
which it desires to introduce.

Eventhough at the outset one can say the obvious: an effective law is one
that achieves its purpose, this obvious answer conceals a cluster of problems and
thus the defining and measuring the effectiveness of law is neither as simple nor as
obvious as it looks at first glance. Questions as to what the purpose(s) of a law
is and whether one takes the purpose intended by the drafter or the parliamenta-
rians who voted or of the judges who decided cases interpreting it crop up. In add-

35. Mesfin Woldemariam, cited in note, 2, p. 13-14.

36. Revised Constitution, Art. 37-38.
37. Civ. C., Arts. 2044-2949.

38. Pen C., Arts. 574, 588.
39. Ibid. Art. 518.
40. Public Holidays Proc. 151, Neg. Gaz., Year 15, No, 9.

41. Minimum Labour condition regulations, Art. 6, Legal Notice 302, Neg. Gaz., Year 24, No. 5.
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ition, there is the ends and means problem - a law may be designed to channel be-
havior or control conduct to produce a desired result. It can be ineffective in the
usual sense of the term when it fails to channel or control the behavior, it may
be ineffective if the desired result does not follow from affecting conduct this way.
Moreover, even when the designed conduct produces the desired result there may
be unanticipated and undersiable effects.42 But eventhough these and other simiar
factors may shadow our search for a reasonable measure of the effectiveness of 1A%
"that the effectiveness of law, actual or proposed, depends on the response of some
public whose interests are at issue is quite clear,"43 and we shall thus proceed to
explore this area.

The legal order is a coercive order and "most legal precepts are designw to in-
fluence behaviour in society, either by prescribing what the lawmakers deem to be
socially desirable way of doing things or and more often, by prohibiting Wwhat the
lawmakers deem to be socially undersirable ways of doing things.4 However, even-
though it is the lawmakers who propose since it is the society that disposes45 in-
stances of an uneven correspondence between precept and consequence, purpose and
outcome can be found across the board of the laws operatoin."

The mechanisms of persistence in human beings are numerous, "they range from
the stability imposed by genetic properties and the approximate identity of biologi-
cal structure, from the continuing of personality through conditioned reflexe , bio-
chemical equilibria, memory and self-identification in consequence of a constant ago-
ideal and moral standards to the large variety of modes of self-reproduction of so-
cial and cultural system."46 This presents a rather formidable coalition and a iM-
ghty set of obstacles which the law has to overcome if it is to successfully implement
the changes that wants to see introduced into the social fabric. In addition what the
people think about the law, lawyers and judges whethers there is a respect for law
government, tradition; whether other informal means of social control exist in addi-
tion to in place of formal ones and how often they are utilized are factors that have
a bearing on the efficacy of law.

As the bank of quantitative information about the Ethiopian legal system is not
available at present, definite answers to all the above cannot be given. However, an
empirical study that was made to examine the litigants, attitudes towards lawyers and
judges of the lower courts in Ethiopia, which may be taken as an indicator of re-
spect for the judical system, revealed that the majority of the litigants were of the
impression that advocates "purposely try to prolong cases so that extra fees may be
collected," and viewed judges as being "unknowledgeable, corrupt and even cruel"47

if this is so, such negative attitudes towards advocates and judges will have an impact
in reducing the effectiveness of the law and the judicial system.

Although as we stated earlier, due to lack of sufficient data it becomes extreme-
ly difficult to reasonably measure the degree of effectiveness of law in the different

42. Friedman and MuCaulay, Law and Behavioral Sciences (196), pp. 306.
43. L. Friedman, "Legal Culture and Social Development", Law S. Soc. Rev. Vol. 4 (1969). mimeo.

p. 65-66.
44. H. Jones, The Efficacy of Law (1968), p. 26-27.
45. Ibid., p. 40.
46. A. Dessi, Essays on Modernization Vol. 1 (1971), p. 1.
47. T. Geraghty, "People, Pracrice, Attitudes and Problems in the Lower Courts of Ethiopia," J.

Eth, L., Vol 6 (1969), pp. 476-478.

- 387 -



JOURNAL OF ETHIOPIAN LAW VOL. IX NO. 2

spheres of life, one can still make some generalizations as regards this issue based
on the experience in other countries and the meager data that is available about the
Ethiopian legal system.

As the experience of Turkey, which drew its codes from those of Europian coun-
tries in the 1920's, clearly shows. "It seems that the aspects of social action of a
mainly instrumental character such as commercial activities were significantly influenced
by new law, while those aspects of social action involving expensive activities
and basic beliefs and institutions such as family life and marriage habits were very
little changed inspite of explicit laws trying to shape them.""48

Although it is too early to report, the experience of Ethiopia may not be quite
different from that of Turkey. An empirical reserach carried out jointly by North
Western-Haile Sellassie I University on the impact of the various laws on the Eth-"
iopian society revealed that in the area of commercial law "some major conflicts in
the mercato between law and practice." However, according to the researchers theseconflicts appear due to lack of education or knowledge on the part of the merch-
ants with respect to accounting practice and registration requirements and relucta-
nce on the part of authorities to strictly enforce many harsh legal provisions. Little
if any, evidence of resistance to these laws on the basis that they are "foreign" to
customary way of doing things was detected.49

While in the area of family law, it was found that despite the fact that the
new law's attempt to break the customary practice of adoption by imposing a re-
quirement of court approval,50 people are still continuing to adopt according to
customary procedures without seeking court approval."5' Athough no empirical re-
search was made and we cannot positively say that the law is not being followed,
it is very doubtful whether the Civil Code's requirement that a man be eighteen and
a girl be fifteen years old in order to marry is being followed.

In addition one can cite the provisions dealing with names which up to now
have been more or less a dead letter.52

However, eventhough law as an instrument in achieving the desired results may
be slow or weak in matters that affect basic drives and values, the mere fact of
affirmation through acts of law and government as it expresses the public worth of
one set of norms, of one sub-culure vis-a-vis those of others and demonstrates which
cultures have legitimacy and public domination and which do not is significant in
itself. Thus the law aside from its effectiveness as an instrument can still have this
symbolic effect, as an act, decision or gesture important in itself.13

'Up 'to now we have been concerned with norm changes initiated by the law to
be followed by behavioural changes. But unless we define social change tautologically as
identical with norm change, which seems unjustifiable, we must accept three possible

48. Tulane L. Rev., Vol. 33, cited in note 24, p. 800.
49. J. Ross and Zemariam Berhe, "Legal Aspects of Doing Business in Addis Ababa, A profile of the,

Metrato Businessman and their Reception of new laws," J. Eth.. L, Occasional paper No. 1. p. 39.
50. Civ. C., Art. 804 (1).
51. J. Bckstrom, Adoption in Ethiopia Ten years After the Civil Code (unpublished, Faculty of

Law Library), p. 17.
52. :Cilv. C,, Arts. 32-46.
53. Friedman and MuCaulay, cited in note 42. p. 309-310.
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types of change -norm change followed by behavioural change, behavioural change
followed by norm change and simultaneous change in behaviour and norms54 Un-
der this section we shall consider the second type of change, behavioural change
followed by norm change or law as response to change.

"In a modern society, the decline of old and the rise of new industries, changes A
in the strength and balance of classes, new ideas on the value of the individual, on
wrongdoing and on family and sex relationship, are continuously disintgrating the
old pattern of society, out moding its machinery here and there, rendering some of
its laws and sanctions harsh and inoperative."55 The question that one must addre-
ss himself is thus, when changed ideals and objectives have rendered unpalatable
the certainities of a precious generation must social repose be maintained as Viough
it were the sleep of death?5 6  The answer is certainly no, and it is imperative
that the law in order to facilitate the changes must be made to tune with the times.
Unless it can effectively perform this function the law would be as Roscoe Pound
remarked "in very truth a government of the living by the dead. '57 The moral sense
of a community changes as the balance of various intersts change. An example of
such a process can be found in what is presently happening in many of the wes-
tern countries. Although most of these countries do have laws prohibiting abortion,
except for medical reasons, and make homosexualism a crime even when committ-
ed by adults in private, the constant lobbying to legalize these lead one to believe
that the above laws are lagging behind the moral sense of the societies that they
purport to serve. However, such phenomena are neither particular nor limited
to these societies. Even in developing societies, such as Ethiopian, one can note this
lag between a professed ideal and reality. For example if one examines the Ethiopi-
an Civil Code which is basically designed for the future Ethiopian society and tries
to introduce new norms, one can note that some of its provisions are already out
of tune with the times. One of the few mandates in the code regarding marital dis-
pute resolution is that the parties should submit the disputes to arbitrators selected
by them. Although this system of having relatives, neigbours and friends attempt to
resolve a couple's dispute makes sense in the abstract, litigants with divorce petitions
are coming to courts initially in increasing mumbers in the cities. "Family arbitra-
tion is a codified customary practice with its origins in rural Ethiopia before the
rise of cities. In that milieu destinies are closely interwined. Family friends and co-
mmunity elders are quick to agree and often to volunteer to arbitrate material dis-
putes. But the city filled with migrants, where independance is fostered, it is relative-
ly difficult to get acquaintances to devote the long hours, seldom compensated, that
are required by family arbitrators. For this reasons then many couples approach a
court to obtain an "order" that arbiterators, whom the parties select shall act in a
dispute. It apparently puts the fear of authority into some otherwise relucant candid-
ates.8 The reason that the institution of family arbitration does not reduce the
court congestion and the fact that the divorces in present Ethiopia demand a degree
of expertise not commonly possessed by most family arbitrators are some of the re-
asons that were given by Aklilu Wolde Amanual to justify his recommendation to

54. A. Southall, cited in note 32, p. 17.
55. P. Ford, Social Theroy and Social Practice (1968), P. 1-2.
56. W. Gelhorn, "The Law's respones to the demand of both stabilty and change," Vanderbilt L.

Rev. Vol 17 (1965), p. 91.
57. Ibid., p. 92.
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abolish the institution.59 Constant legislative, judicial and administrative innovation
are thus necessary to keep the law abreast of life and this process of innovation
requires sociological investigation, for "a mere guess of politicians combined with
the skill of legal draftsman is not an adequate basis of law reform, nor is a more
armchair analytical legal study of existing alternative rules." But since in most
African countries legislators, courts and administrative tribunals do not have the
time and personnel to hunt for the relevant data, it may be needed to create new
institutions entrusted with the sole duty of law revision.

CONCLUSION

In this paper we have attempted to examine, by way of examples selectqd from
Ethiopia, how social attitudes and institutions can hamper the process of develop-
ment and the role that the law plays in making these attitudes and instititions with
the need of development. The dual roles of law as an agent of change and as a
means of facilitating change (Response) and its possibilities and limitations were
considered.

In our opinion law can be an agent of social change although one should not
try to use it where it is an inappropriate; i.e. when other more effective means can
be restored to without much trouble. Although we may have good intentions as to
what ought to do, we should always remember that this special social technique if
misused may lead to its disrespect. To know what it can do an empirical study
has to be made.

58. J. Beckstrom, "Divorce in Urban Ethiopia, Ten years after the Civil Code," J. Elt. L. Vol.
6 (1969), 290-91.

59. Aklilu Woldemanual, "The Fallacies of Family Arbitration under the 1960 Ethiopian Civil
Code," J. Eth. L., Vol. 9 (1973)

60. J. Stone, Province and Function of Law, (1961) p. 408.
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?-t lq* 7a-n a l~l -F,~r VOW - *qi.i;M
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'c-+: -mg: cWcM: ra' +/,v : S ,A r.-
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-f+' AMA~ r: Vaqp4: '1"*- OEW7AwI -' ?An94''A (ifvjitl
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ir- q+:fl 7A C h*' NC~:VfC fvp F
7. : -'7- --: I,-/f fiW'AYI ? hft$c: hA4: MA4

W'A f1,/-,,"U A-&- &',: k-4.: MIc : r. : 10hAhul: i'ne4:
fla,,fl : Hkv7A'A g+f-%Ifl.y : * - c Afoi 4 faMg"b: J4:g./

&W7V"A :rIg: Al f: */ fAeI: £+fl'f:- W-7

,hm+q'A ( 1ElT" j: 1duC - 7: AA4 : M: - :' f - "-'.A:

.lg V - l./f . a f l g'jh.-j-: iCAP.I," :: ; ft
A A ri :ffiI IPtA: frrc Avw f06 €,C.'.e. ail : hNW4-tA-6 00%A . €9OC"C: g ,h: , k1.9k.+,l,

i-RiCjtw- : ?&&TA.1q : 'flt-t*+,: lOw : (Grievance): bo,t .A.
'TfI : , ,lwq : T/i-tA f TOM- : A • f: ?X'7: + 9C+:

TC/hA+r : M0WQQ I Vk+*9 - : f.-/: "; : M" .k Mk MA
Egi~: aO y~' :-flr"uci.: fl4 : lw-i ' 9f )C tQ tl 107; MqA

V-+,rh;41Jd -: N,7 : 701-69%: (Index) T hqWF: ffl4j,: - A'hq'
?'kfk-R ? L+Afl : MW7 : (A-h -W-: wq) 7C0'0a1Tw.-q * P+TArA v
T-ep'4 1 : 7,0e 'niC i~a V4hAt : ?-~ MA fI fkf:
(,'"n: aug'v,)-: rcrc : as : Tdt. A-9 V+vc: ( : P'C' :±vC'i/-: i"ltq : I'M'?: +7-'tJC: f: Vhrft+9/ /- 'Iou%'/: TA') : W7+ : MqA:

A'IA': ?+: s39.: A'It': h+§ : ' : 01719 ,,¢=.
Y2Ac7A : +j.407 : 1hlI•1 t"A

4W"? : MA -/-r1t1l :- l+ggC: aM71 : Adh+"71,9.e : jn-
,lC1W: &r,"uc* : aur"y: (Course outline) p : r- :

tdfqA : f ,i& . - iC9 : "..wr, : ff-i /-: rl : 7: ,l :htn
'PA "'h-h<. : ": fQf : tn ,: fft, 7tCq'C: .: NM 'n

+ V tMT,1 : ('~a)' -- iqgft+ b~z-t MA I ?7Juqr: Vm14,: jIQ*T4
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?dlwM.qC: -- qit A"7C14' tkt'A 1H MflI+qY-' flT'Cfl:' ?A?- .
Atflt'hIC ~ fllC qW1AIT' W70 l7I: WIA1A --

bo7 -k9":. hq 9M i$"ThO ~ 21jw%(i+ f~ f 1-7 k+ 'j3: h'7 T :A tflM
Nl~:r :r'I:'q: flthfl vj.qJ , 4yAt'or.Tl-:4j

gen7. (t'hab :-~'J'' t: vr"crc : tYU9' 9N TC
aj49 &faiC - I*999 '0O D~ddF -: MOOl[pMF ' M"A Ml

11: Mh hn% : 9'tiI4 fal'I +'/it4% : mve'sw4I : T0'9
54:(evaluators) ~I-f + : nf+7&--fqg&en. ; lily -n nt+Ziw-: -9'N
+1 -lWC' r P : rc%+'- M17. /aIf sv aiJ fl+fl9Xgw4- Mt-laQ': 4*IAp

V4'A *'T*r V'$,~ lldbCg : 9.+Ar lldhC : r :rPC')+t I aC' rVrMqc'

flf: 9"7.A'k MIM~ -Mt? t"Cl 0+ aVdU'h ?iAC'lp - 10 011

Ik i: *PiC'F -' MikY' -, ttl hm-T+TA a r fail twMA1 - WAO

fik 'rP hwtP Mr (I&W*P7 : rYP*

V"'I'flp$ . NqD h*r: rcc 900q.C iM Wdi' -,AIcfl

TPA flatl - +/rttP7 - 1W44Ctm:- AO"yjFl4 7 h9A 1:w'nv' - A I
AM'. 4 . ~.all - 9&WkY: OOP'?' twtd' Nhf Ix

95117'qA-- ? ht4flV7C -W?. IL+'(4crh)
ODfllC A"YAI'AID' * 9?qS~tar:flfljq : flO)A' PA+: 000A61AP4I: fl'7

AA9~+ A t- fll - Prk'V 4$X: 9"Yal Vale?' I'0 ,6r *

(Cohpensation for damage) frert&+ u1I: !hl'j 9av)yo"

YPTj') n- F ?Mda7 :MIWP+'PA N. 26 h. flRFf 5a Pr. : lA

'9reA p : etl+' ': (I'jfIt a& *IAC) trw" 1 +t9071!,
f'. WWI -~% h'AOH7 *1A'fl a+Ok' :r M4-1+/Lt%'3 fl?4jiCftm:a

*-7 4701 '-''I'O1TA.')' hft+&W'- 00%A' C*f Oh Wfi'I

?df&?.C: 1 A 1 AItiYAU'- aOI 107 -1+ alfC -; 0+49C' an o +ru0
C+ iMWI 0 T7t)7 : ""Kirh:I o7AqS9,+Pw J I 'rt'Ai5 WW~I :

?+flW*--avr1.szc 1 (Local Government) M0 A' ?T'7C' SrdT' : h
,;+T-!; +/(L I'M-P 1:ovgrhdsi* bg' :r7t MqA I1Ca~') a/L :rM aTU

ac Aq;: (Abtr)! + Or . Tah h lIMkt?- WAA

*LU WAC ?-9 A 9hMt a III" 10 .'cflO% N ,'m~ O -Kth 0A

OOTA a fla"8TA9 WITrP -, U - '?AW KI H, : t'tlfotA I (rttewwV~:
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f#4,, u'/,,9": Wft : )g: ft- XV"17 : LI: ), fl C,.: "h%)A",H :-

(gp.vp) fl+r4lt.: -fl' HI: _ : ha~ooqqW-9: 04 $ '1 411f9cg Ilk
I :h ' h',VPI : 0"7 lu'An i: flA, C6. : 'MCa'/,fleA 9,Pt.
er' fl ,+iktlo , *S.AA fI± lAY: . htlQ'?,4 + hoj -

ou,. otr:,i:?Vi,,f~~7? 7.:zt/- •air: .-.Tii ." A'.A 7 . : "" ',f-j:,

oaiA '- N.A-h't "hMO.h' WI)- :'MA ;fAk+rk; ,
T'7+ +TAsA MAtO.t+&Y4,, -fr.,ao,: AA : gI.7: "

S n h -I ;-, --h: 'At: h: 7 .,oA;.

Vow',0 A~:m .lth' ofr :+," q( '. &th' .c a fl A-M k a f0'.:)¢,f-. -

o:a u Cjg : w L, . r- : "hcm- : M"IrlSFh" "!A' rd ,g O-M-tkY.v::h,

", -- M-'A./ a tt: A D: if.,:

&ttr/ a ?tt+Y'-'}/-: "I-ly.: wrAhw.. fli9" t" a'~go . ics :"a'.- 241A.$ .
qq gA t iA "flI. .Arltfl : w~yp: , ?angA'rql' ("ure oftga!

Profesio hin74 Etiopia") C' A"flf"7 : Vf¢: ltlf : ?jd:t: r.

,q ..i: / O"-'qq : 4$ h : 'JJbu9 "Tiflfl- flh*I" 'y 'gA
eu'aj 01S,,t,, COA, : .h7Y,' : vrqcrc•fl1);/ ~d~ I1,0,..f4+ 4$ tflj./'

Pe ~ h tki OO-L: ar-", U +r Wait: g"'4rrcc

(Senior Thesis)TC 7 $qq rhtw'?ria5aj
'r1i bO%'uk Mi nqA en f'VJ[(Mb) flfUJ-4: V7Trc: ?' : rcfl:-

,:aa AI'Inq '(Comparative Procedural Law Conference) l4.g. WWASO

AAit a pes+71: ?Iwe1'M tj':- rO~xa: Mlhf1 A a. ?7Mg4: +.ckr
1 %* ,?dZAf No j~jsfl. bAll ?iQA : au- A&A4: a-"afl+ : V604,

AT ,AAf&Z4c M4 - Iaofl+g c$&frc aWUW7 ' 4-hA-to'-: hTicSt
ox~fc -PG :f"'jsgrnw." . ITha .1ODCt 'A

nn~~sis~~c" (Judicial Administration in Ehoi)0j
rrc: ,., MCbi--'A a- VI-hat - ?dVit -frlflj) .at, ,f

CIt-to-: -, ?frgn-fl: 'i-l% : ?gfr4, - '"" TOI f'bttb aMAa
0q$ipt: (10Y7) w-Ar:* fl9-j.-w V/a riM-: (MA7' fil h4
If W a w'-flr:. ra 'g: rV' ('"Survey of Legal

Profession in Ethiopia'") VfA rrcr aqx '7Fl- a.

tc WM.fCAWI :-O-flW a 'j :)'l+ 07A4.4+ 'rq+, a76
W : ',+f:4wqZ &4,hqC : $tMfl' YW3W1- O&k+I'*yz V4-hAqP
Mh A 'NI4""t -,'~aJ A07qm a flniP? 4$&.: YTM- ?1I4OJwA*?P
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1-; : C "471 ,""-IAW9: 2 XW1, : a'1 v'l," fliffal as ,,. hi;"
1t9'T: ? 'A-/.-t°o:f'f• f q : f( 14 ' 1, : a i7di I :k- p& if-,'N
aUtcfl'-;fl o"wUr: fAh'10V: CI'&M I li a1 a b-Jr,7:h
'A"

'1' twtm. :-f~~~k: Wp a rvifl- MO 494+ r . "f07
U't-fl+ Au7" flMA C : T&,r.r fl&+tkY'f , ?,r"i : a 6,.:

tD-AT (r :f p -,. 6) h*a,,rA a fl)CwD S f11W7 : ' aA- f -r' fl,.&.

IL. f- 'IC.? I tA,"qtq - tg, Cy& flA'"T' * f lh * ?I9 A7'
,7+ .- / Pe. , NI. lAi: h4Io/- A s% "hbf71 At-e-: hP oV9"

er I "Opting Out of the Common Law" ,,tA ' rrcrc : =ra,.,.b

ft*-7 VqAf:2 il:-ouV~tr+I M-017~W :ODF: et60 -
(Draft) "A," ""A "/7O74E k k4ftAft' lffcflt : "Aa' i t6h't

,ap, , o!"/.€ •j fo%A lq tg: rVi' "Bibliographical. Introduction
to Legal History and Ethnology" MY.A Oft a+ a ?fnpZ'PA a
V4.hA-to : h9h/- : , afr: T4I"i 1 bv%- tA.+ ODW0h(f+ : a ,

"aj. a 'MA * MA4t 'MI , rucfa flA ALtiMI: tU"7A VU9

i:+ : &4% m1'41' ?7 a9: 7 , oDF2" a tlb: M if' ,l&Lr 4-

tr'.V" flf,: ,&+rs): ASt p ,.'0nh a Tf(X MI, A,1: ,,I4, -aM
c7)7' *' &vYh-t':-: flm-+ -- hAIWr+ + t-n-'''A

lW a) $wu+,, . : w- . : ILR0': hx .: :/ILt1, NqA ' N h+
' 1T 1. MAI&t+4 *A1 00"'.0C' : 4$pAu%

414.7 : M' X+t: h&: gCDor": MC:lMlfli4fl: iM 2-: ycfla AJD2

010'4+ -MAl: 940i0ft s QA'* l74U)3 a17s 4 :+ tl'rA %I
AV a A- : ';A,4 hiC ha"ifr4 : M 0,,'/ -MlM-Tm- fl'1,9 i [op

a JM ' a.&.'- flf & ' 'Prf'P./iA h~:'. gCL/

tA: P'- : tAi fhA':1 : h1, : " ,10 + :h&CY " aOVP4,J ,
i41Wt; Y.!*7 -rJflA ' MA11 ,ti~ 'd.CVI s T DVI; - t1 1

M67: • A ,;~m'- 11 : Atf/-',T q /'b e. :&91,, .T

joa f: a,&. lfl-bk MI 5 ,: Drn , ? ftg7: ruI&' Mr : khi@k S

1" uflG. : &+k : 3h "t: ffui a '}0, f+/I0* : Afil , a-"'

Z 'L : U Y4$ : NI ?1n7%tAe LY+TA z, -7&k7 GILt) aD~

f hh- I %go+" : T41S to%. : ,hi. I tr' a S C,,wt - 1 -. "Qu T, fl+-
A& a f-O"lLOe(J.- .' &t+j fl*07,1X0 f fl+iC (nr4-) I A,,IA I
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ItDvqAtj. ;c Wit; hA-Mgc &- ;.: 7M- fle-j~ Mhkk. -, ae hit.':
tn*"L:?f: ? r 9cr"c: rauf: ?.StCfl'PA -)(I : hA /0.rtve
OAT9q: 0Pj.CSA&.: -i OV9 -A9

fioiw :fri-A : cot:- fl5MA: h-vATrFfliA r- Wj-717: fl5~flAr ' 01.

1 tuJ- sa

O'ib._eh'fm4 :-UNflf:IIS7fl; flaa:l 44iAYt:wlr -'h7r
'50"+: cnffl 4tqqa:d '7 ;hl- 4 7' h§1' IA
h41c:i AA0IA~'Vt : +Mfl j'~og £D$D :~*- oD9lk 'j 5Q
rrA hit :kltflwLl- fi o"P+ : 7M9)A7Sa)r AhrZ' t u-M-
",oD+: hwvl'fAu'PI) : (awgcyv&; - 50,+ 1 4: 7 f0 hVI9i.': hfl$W;t

fAh441 htoA0~77+: 014Ar: f'7&W.4.j htciw-1A) % ulrr
hvlwrqt tU' : M7&u '- Ahcivral: illt * 44' :s~ 4%VIC : :

Ar : Xm#fl*+A0) fa'dDy& -* 90: iL4' :hflPS'96 :7i:

P-O VW : -14fl #F7 -V-l/(,TlCU40011 *7* h-fliA:- fl?
741: Mt,w--r :l~ i r0hny+ alhtk' alzavgko.: Tft*~l s : 0

woDtm,%4ll "VOA -f'?IA m"ifl* AO"I : I L-h) ++1'A s:+
(t 7'q +A+ '?o%7t7l *fr.+, 7Awm: fwohll nrc s hr

kAINO- M1%uo. wavZe Ml :7* -. 11 -f~ Mi&.Kt - fl&.Tm- -ku 4 a~:
?"tw<.4-: flo : 'r$0J iIt) : fl4jFa)l : F7C : fleSPfw- - csvj)t :00(

M+, "It 'ttFl'~frA s fltI)AA * M+074- -, yfh7fl$MI7 0$+,* htt

C7 i 7fh4C '-flt'q aim-ftr:* Wloi'fa: PO7tA'- @VfClt : +11
TC&C t~ : h~rltrtc &+*7 - mid- 4.: 4fawr I /(+st'I ?1S70 :-h
M:00flOwC cor'lCIA:-,P0A+: )cm- % Cl' ri4/n.*T4i *t 0W:sAhr
(1+; or4 hWM Z0h 'llI.Fwz'a : flamh ftl4/oLt -
oJfl:hrftTA- Pqfr4 :7Nk7: flfq9: hTvi J'A :1f*, tifv --~jw 'h(1'07
MP*4 h7-1. 1 fl4. a C77 - S04 v*'a)- tliTV*i7 , ?a).,A a htA'
flq1;q: ?7fr+,7C: tdi4O hilqt±TA :. I-<4 :O.To, ru A' s0

gI7T01-1 : 0t b*A $tvl ?w.+ nz:n iu'F ?P1AoW w-k~1

MlA: ds -flhtl iiX'CVft: -.~f G : +/0*+* rin-A -1twAflw-:
flTC~flOfl A"VM+"IC - wghOUTi J~P'Mk r Afflt2 - %+: hl :
xC .1 71.0 :P flcofl=1m*& , PdOA 2 T : fl :: Ijll : Lft'74C '
Clt:PA4%: tbhe: M-fw- J! ,fl : tfl~oe :7]MCl: i]n-'- +m",f
hAg:I*a- cc'T 1ik 94 -A t 'W1 m : ?dit0ldT:ai -- Mg
WrI. r-
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*.X IPL '-hiur- fli~tei f~k'?99 iC .. V-1/ ,* q ~ -.7r"/I'. tn-"..l4im ti i~ l f7.f.%h '. v++lY
fl4+) 6WAOv+ j QViv I ww-7A1aSW' :) -'.M JPAm-)fl s VV*i
a0 S- hVal MW -uj 0R'7A'1Z0n hK6A"1t - MAOt : +44-: &A6Wz-'NI
Ap'iAf-: fl ,kil: ftqt,,. : ti' w.:, ? fl .ta - * : wJ,te#&± , flsl . : -.94" f l-: flOtiw:, Slt' flS*a.' Y.

MAI& ,. 'UL',..ichUt fhW 2p 4- : 7A+'tgFVTA-,
lCE AYS' 'Im,'*+t- ' A: iI-A-P7 ," -r.~s a 'pq+,11r: 11J q:wmq,s7

XCK ".

?&Ao-: MAI7f+ ,~ VI *iA"7+: U A;'h'7 ft +/CL'h' rgck *wMAU

<W ''.-ti.,- hA

v'.z e.ltJW'l : h ."1 ' ,r. "U't' 'lA' ' fl7t4iCZc : taa a/4'

1q: tN shues *PJ -dt ±+47'M A

U7+4 •Technicl: Amnme: o++M 9 hi-,h ; 49,: Mt,,,
ni~ta). -T~ktC: 1-flTfiF* "iA"1+ :hb'Cfgc v W Qt:(IA 1 )iml v h)A.

JNAt f. .f94w1fr: fkv PO7JP* 'hr ?-9A' +MWArA gA
hpa v ~k a : :-73P*, ?-lvi h:t7,r, fr4Vdq aoM+1 Ml~~w:

(i+1 "4&5.. A"ytiqarj MflvH7 ?+it? t0164 AlftQ 2

on) Ili t) '+: "frc:, ILrMIl" pfl :Aooore+ -- fwft~Yw-
?iArcmPc -, +A-bi NCf flov'7fl,.1tft w-l : itv+7'- Vf71 l't

:* , OD%96. : (1J -0 NC&*'h' : nip7I.Jj% -bqh -1 vO fltAAt1:

(I,07frfl a ?xdAPA&-: MXn-V7 -: -'r.7 :M$AIV Aci+9? ' h44StMA
ut h 'fm' a'I00vk) N"* M""Ii hO*4t 11- AcrA h49$" r7lh~l

~~~uh w ?L:A.PwflC: , w-: fl~tIqAAVA m-f 'r.IO

+ALb~ - T -tC t071t30Th: l'7AT': Vo~9ftfq'q-fl hW f

Vic7' -,ds",7tA ?: aNDL+W ' twfq4-r' V&'KhA iLdnC. a:I

t1Aw-: -'}m%+: X') sN N v :4hAkf*'l flavg4$A
fk-V~f . s.(fi~t'7 OlZ, * ?VTI a-f~ £1D7lJ, oopI

Y904) ,l Mc famI- - V"~fTA : M9l h7&79k in3'9L11 : -ft htit]
07?~fP -(Technical Amendments) 9&wA ' wgjt l" 1A 4A9,
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7J, ++ V fl r7tflrwi : 50 t -0e :lr W'ZAWT -, 'rftq~ r "tftt4 V

fifl. v v til l W 4 - 7 5 f il ~ ~ . C A 5

ftw. UM VA1&:TCQ*:11 * UfATM-7 shArfl:,:MI-*

TC0M -(A Nfl4flaWhiJ: N(Jfr: a ~l~ Jr'nt

'124 :hflCh-'A v

rCc' 'N r_9

hti4'3% -1 N')Zm441WI ?iwlub +A* i h~aw ) ' V-hntA-fr a
KS?: aa4 flk'7C 1?V'; flM7Aj1i'P +ttC : A C"1 ')lit -Ouflds:'

itS*S:w$ : HIftPf 1 -- 94flcoonl: dIqA lht z
AO - V11 VfliSP: fOA'j afln: h' oDJ1 'tlq ttlfh+ky' I;b1

t1t -.raivk ozsI f oj: tflllfo rdz' rtupg:1Y i fi 1va', (IrU9

vr" 'AThWAq'7 *AA074'0r: All? : Vu'fl ?vrcc
Xd~~+4%'" A~qw"FF : 'Mrc'iy",qw' iur,~

ftmtAA 'XI f g', Ath't '(Code system) t"1S :

-C4flC ' qTqiV: r-,+ - t (Compensation. for Damages) vataw.7:
* 11o0+m: At: o~tq Al: MOrAfogj : w

A+ v9 AOAZ q+ +/fl.,+ r14 S IVV f7e7 fljjt: - +/L+ vs-t,.
W'A fi+ RWq4%- IntA £ULr' (Uh'I- f+A?- :t/ou' wWVP

44 a o7gSJT t''2':79l ~(Land' TenureAmnthAnaa
,of, Ethiopia), fflA : a07o'dtrj 1111h07e VFiCttt.-rk ++i $: tA

-pqYCA "9U :ftqi7 &f+h*qA MQtr!F' 'h±'a e lA7

_40 WZ0DOAhID4:M 'IAAqI : a4&wh: UM: fl+?U0t:
v~aI47 -a~T 4A?,TC '( XT : , a9l7 :fi*9 l'2 l gI

oeZ4J! E 04111: (Background -materials, on. the commercial Code).
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'AW-: ' dj: h&7k./:.- tAIA a TC4IC :91l0w% •Yt&: n vA"

", €acie'c: ct4 - (Draft List of Treaties of other International
agreements of Ethiopia, 1889- 1971) fh"tr.Y s h"I, :,*s'd,A/ 'hA ,
htuC, ,hOZY4+,0 fl Tgr,* -g): y : ,vAh(ccr) h".: t Aov'ig.
TQpfl2 1t*+'"A s, fM ')A M h4t'9 :tr 47k a'3 'A"?
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TENTH ANNUAL REPORT FROM fHT )WAN

1965 E. C. (1972-73)

Cliff F. Thompson, Professor aWdDn 97

Faculty of Law

Halle Sellassie I University

MAJOR DEVELOPMENTS 1965 E. C. (1972-73).

This is my fourth and final report as Dean.
Because of the finality, many emotions are in my mind, but none is so srtong as

my heartfelt thanks to all my colleagues and students who helpled this Law Facul-
ty to maintain the high standards of academic training and research which ate so
essential for Ethiopian national development. But I am also aware of the many im'-
provements which must be made in our programs for preparing effective public ser-
vants. In this sense, there. is 'nothing final about my report. The -great taskofmak-
ing the Law Faculty responsive to national needs continues, and it is my coayic-
tion that the future will be greater than the past.

Ethiopianization
One reason for my belief in the. promise of the future is that the process.-of

,Ethiopianization of the Faculty is. substantially complete. Ten years ago there was'no law school and fewer than 10 Ethiopians with university legal education. There.
has been a smooth transition during the past four years in which a majority ofthe
Faculty has become Ethiopian, and for the first time there has been this year an
Ethiopian Assistant Dean, and the first Ethiopian Editor-in-Chief of the Journal of
Ethiopian Law. These Ethiopian teachers and administrators are exteremely able and
talented. In addition, they have a national orientation' and ability for tesearch
into national problems that foreigners can only begin to have. It was a pleasure
for me to assist in securing deserved promotions for three of our Ethiopian teachers,

Another reason for my certainty about the continued progress of the Law Fa-
culty is the fact that the transition from a large foreign staff to a local staff has
been smooth. I emphasize the smoothness of the transition, because the pattern in
other law schools in Africa in the recent past has been turbulent, often to the ex--
tent of upsetting the operation of the faculty for months and years after the ini-
tial trasitional difficulties. We were fortunate in being aware of and planning 'for
such potential difficulties, and we have been blessed by a majority of Ethiopians and
expatriates who were able to put the Faculty's larger educational objectives ahead-of
all else.

Although our past experience indicates that not all of the Ethiopians who join
the Faculty will remain with us, it is nevertheless true that the membership of the-
Faculty will become more settled in the future than it has been in the past as-va-
rious expatriates arrived and- departed. There will be several advantages arising from
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increased staffing stability, including the elimination of a problem I identified three
years ago. From year to year we had a carry-over of institutional tasks combined
with a large turn-over of staff. People who started projects left them to be finish-
ed by newly arrived staff, whose morale was roughly tested as they sacrificed their
own research and ideas.

Completion of Consolidiated Laws

But perhaps the late-comers are adequately compensated when they receive the
applause owed to all of the contributors. The Consoldiated Laws of Ethiopia, forma-
lly presented this year to His Imperial Majesty in a well-publicized ceremony, was
such a project: Compiled in cooperation with the offiice of the Prime Minister,, the
Laws are tremendously important, and have occupied the attention of the Faculty
since it began ten years ago. Two volumes in Amharic and two volumes in English
provide systematic access to all of the non-Codified legislation of Ethiopia. We wish
that Bill Ewing, the Editor, and many other former members of the Faculty might
have been here to share the many congratulations we, and Assistant Editor Beyene
Abdi, have received.

The Consolidated Laws of Ethiopia is an essential contribution to Ethiopian legal
literature. It is also a symbol of the kind of sustained institutional effort for the
nation that our Law Faculty can achieve.

Other major events of the year are also representative of our efforts, as well
as interesting of themselves. I will summarize them, and provide further details later.

Research and Documentation Programs

The Research Committee published two books this year. The Journal Editors com-
pleted the printing process for one issue of the JEL, sent to the printers the com-
pleted- texts for two more issues, and largely completed the editorial work for yet
another issue. The summary of activities for each teacher, below, shows the Facul-
ty's emphasis upon research relevant to Ethiopia.

The encouraging and dramatic improvement which occurred last year in the business
management for publication program continued this year, and for the first time in
several years we had considerable income. This development is essential to the Faculty,
for it provides the key to the phaseout of the publication funds from the Ford
Foundation.

We also .continued to strengthen our comparative law center, the Center for Af-
rican Legal Development, which completed publication of African Law Bibliography
1947-1966 by Professor Vanderlinden. The book is a significant to comparative legal
scholarship. The central library began the difficult process of procuring the gazettes
and journals as part of the program for starting the African Law Digest at the Fa-
culty.

We achieved substantial progress this year in several areas of basic documen-
tation which had been started in earlier years but had faltered. Most importantly,
students under Faculty supervision completed an index to the Collection of Ethiopi-
an Judgements, so that more than 5000 cases can now be more easily utilized for
research and teaching materials An indirect but essential step reviving the Amharic-
English-French Lexicon was taken by starting and half completing an index to the
Civil Code. We also completed a program to secure as far as possible the Facul-
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ty's teaching materials against loss; copies and stencils are now indexed and held in
the Faculty of Law's Archive.

Academic Standards

Our new Senior Thesis requirement, consisting of six rather than three his
and requiring the writer to defend his paper to panel of three Faculty members, pro-
vided the students the opportunity for deeper analysis into Ethiopian problems. Al-
though there is still the need to provide a better writing program as precursor to
the Senior Thesis, the new challenge was well handled by the students. We were
gratified to be told by academic visitors-evaluators from five neighboring law schools
that the standared of the papers was outstandingly high.

Another indicator of the maintenance of high academic standards was the per-
formance of our moot court team in the international competition in Washington
D. C. Our team Berhane Gila and Assefa Chabo, with Elias Nour as alternate, did not do
so sensationally as last year's team, when we captured many first prizes-but they
were among the top in all categories. The overall final standings placed us fourth
out of 10 foregin teams competing; we had the third best written memorial; and Berh-
ane Gilla scored as the second best oralist from the some 20 competitors.

We feel that the best benefit of this curriculum program, which is only one of
many, is the intensive training given to our competitors in the competion at HSIU.
But we have found that our competitive success during the past three years, againit
leading law schools from Africa, Asia, Europe, and the United States, has been a
welcome confirmation of the confidence we feel about our law school, and a boost
to the esprit de corps a thriving school must have.

Students, Alumni, and Law House

We had social occasions for some but not all of the law classes (the students
were not in full number until the second semester, after the University-readmission
of students who had withdrawn the preceding year) and two major functions
for our alumni. But the most useful development was the activity of a group of
alumni on a Law House Assistance Committe, which aided the students by formu-
lating solutions to unesttled aspects about Law House. Although no major problems
had been encountered about Law House, it was felt advisable to work out with the
Dean of Students and the Business Vice President formulae for futrue use, before
any difficulties might arise. Without the formulae, any such difficulties would be ex-
aggerated by the absence of settled rules to govern the unique status of Law House.
This work was substantially completed, and we are grateful to our alumni and to our stu-
dents and central administration for their cooperation. We feel that an active alumni
association will arise from continuous contact and involvement between the Faculty
and its alumni. One small but interesting innovation was our design and approval
of a Law Faculity tie, based on a multi-crested Balance and Sword motif, combined
with the HSIU letters.

Planning Ahead - Law's Five Years Plan Task Force

In accordance with University planning, the Law Faculty organized a Task Fo-
rce which, in cooperation with the Ministry of Justice and other government depart-
ments, devised on the basis of needs and capacities for the absorption of graduates
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a plan for the development of legal education in Ethiopia over the -next five years
and beyond.

The report speaks for itself. It is fully documented and persuasively argued. I
recommend it to anyone seriously concerned about the future of legal develop-
ments in Ethiopia. The emphasis is upon quality and not quantity. The Reports-
commends an increase in the number of law graduates, but only a modest one. o-
real naed is to guarantee the excellence of graduates from the degree "and sub-de-
gre programes so they are able to be the 4ocial engineers needed in 'a changing
nation.

Distinguished -legal scholars visited us from the law school in Kenya, Sudan, Ta-
nzania, Uganda, and Zambia. The visits were one of the highlights of the year.
Both we as hosts and our guests felt we had benefited from the exchaugi; in par-
ticular,'the evaluation given by our visitors on our academic programs will be help-
ful in the future.

,A very favorable aspects of our planning has been the willingness of the Presi-
dent and central administration to undertake the financing of our programs which
have benefited in the past by funding from the Ford Foundation. Because of large
grants from the Foundation during the past four years, we would in any event have
no immediate problems. But our plan has been to create a reserve of capital which
would guarantee the Journal. of Ethiopian Law a future unclouded by financial co-
ncerns. The cooperation and understanding of the University's Officers has given the
Lawi Faculty a firm base for future planning. ?

I' ;will now provide details about the major developments of the year, as well as
providihg important information about activities not mentioned above.

GENERAL INFORMATION ON THE FACULTY

.Academic Commission

Fbr the first time the Academic Commission had a majority of Ethiopans. Many
meetings were spent in a healthy reassesment of procedures and policies. Outgoing
Assistdat Dean Eddy coordinated the passing-over of his duties, including those as
Secretary to the Commission, to Assistant Dean Worku Tafara. At the end of the
year Jbn Eddy prepared handing-over notes on the calender of events for the Assistant
Dean and Academic Commission practices which, subject to revision, should be use-
fiJl in the furture.

On major decisions, the Commission continued to' -follow decisions reached by
the:' Full-Faculty.

Students

in 1965 E. C. (1972-73) our student enorilment in the LL. B. program was as
follows:

1st Semester 1965 2nd Semester 1965

Day: 75 Evening: 88 Day: 144 Evening: 74

The rise in the second semester of day enrollment was due to the return of
the students who had withdrawn as a political gesture a year earlier. At the end of
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the. first semester, 40 students out of 163 qualified for the Dean's Honour List:
4 were placed on warning; 2 on probation; and 10 were dismissed. Most of the
dismissals were from the second year. evening class. At the end of the second seme-
ster, 35 students qualified for the Dean's Honour List;.36 went on warning 6 on
probation; and 4 were dismissed, Seven students who had been in academic trouble
returned to good standing, We were happy to graduate 34 students with the degree
of Bachelor of Law, two of them with Distinction.

The Faculty had 225 students in the Diplomni program in both semesters, and
182 graduated with Diplomas in Law at the June ceremony. These students held a
successful celebration party and presented the Faculty with a large chiming clock which
is already displayed in the Senior Seminar room.

Due to the return of the withdrawn students, an extra large number-some 45
qualified to go on Ethiopian Universty Service, but the cooperation of the various
Ministries made it appear that there would be no difficulty in placing everyone in
a legal job.

Staff-Student Relations

For at least five years in a row there has been a Universty-wide irregularity in
the academic programs caused by political withdrawals of the students and the con-
sequent difficulties resulting from their later readrinnssion. This year in the Law
Faculty we were without nearly half of our full-time students until the start of the
second semester. In the circumstances, and given the strong emotions which sur-
round such events, the establishement of good staff-student rapport which can, enhance
the effectiveness of the academic program is not easy. The willingness of the staff
and all but a few students to achieve as much as possible from the academic op-
portuntiy offered by the Universty has been encouraging.

I have emphasized a number of thoughts to this end, and since I will not be
here to repeat them yet another time, I take this opportunity to state briefly two
fundamental points.

The first point, like many important fundamentals, was stressed centuries ago
by the Roman poet Seneca. He obsereved that the difficulty was not that we have
insufficient time, but that we make such bad use of the time we have. When our
students have reflected seriously'upon their own use of the hours of the day, they
have often realized that they could accomplish mfore than they have, including
having more time to master the law.

The second thought is that the arduous effort to master the law is worthwhile.
Sir Edward Coke wrote: "the known certainty of the law is the great safety of the
law" This means that where there are known laws, where there are established rules, we
ire freed- from the arbitrary whim of men in position of authority, who are'bound on-
ly by their own fancy if they are not limited by rules. Put this does not mean
that the law is necessarily just. Anatole France wrote:

"The law, in its majestic equality, forbids the rich as well as the poor to-sleep
under bridges, to beg in the streets and to steal br6ad."

This sentiment is also profound; that there is a system of rules does not mean
that the system cannot be made fairer and more just.
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Unfortunately, some students forget that the development of a legal system has
two parts; the creation and operation of a working system of rules, and the con-
current need to improve the rules and make sure they are applied. Some students
point to a defect in the law, or to a failure in the application of the law, and de-
clare that there is no use in studying the law. This is a sadly confused viewpoint
and is not much better than saying that it is not worthwhile to learn mathemati-
cal skills because some people who cheat others do so by using mathematics. Leg-
al skills are not easily acquired and the students have a very limited time to acqu-
ire them. A good lawyer must also have knowledge of the social condtions in which
the law operates and a motive to make changes for the better. But the person who
dreams of greater justice should be able to implement his idIals if the opportunity,
comes to him. If he has not acquired legal skills, he will awaken from his dream
and find himself powerless. 4

The staff joined in the student famine relief campaign, and I am gratified to re-
port that the University Ad Hoc Committee several times mentioned the Law Fa-
culty, organired by Fikre Merid, as one of the foremost contributors.

During the year we discovered that the reluctance of our final year full-time
students to accept various versions of a class schedule was based upon their own
part-time work schedules in various ministeries, particularly the Minsitry of Justice.
The Full-Faculty considered this, and concluded that on the whole we approve of
practical work alongside the academic schedule, and that as with the Ethiopian Uni-
versity Service, we should make more efforts to coordinate it with the course work.
But we also concluded that we would not accept such work as an excuse for less
work, or for considering the day students as part-time. The same exacting academic
standards would apply as before.

Many students and former students sought the support of Faculty members in
the application for foreign scholarships and, a large number were successful. I
would say the result was remarkable except for the obvious fact that the applicants
themseNes were remarkably qualified: Andargatchew Tiruneh -British Council -Scholar-
ship; Daniel Haile -to Harvard; Dawit Wolde Giorgis -to Columbia; Getachew Sha-
rew- to McGill; Goshu Wolde- to Yale, Haile Kebede- to Yale; Hizkias Assefa- to
Northwestern; Selamu Bekele-HSIU-AID Scholarship, most probably to Stanford;
Shiferaw Wolde Michael -to Columbia.

I and other members of' the Faculty gave parties for some but not all of the
day and evening classes, and the Faculty with the assistance of the University's Offi-
cers had a farewell party for the graduating seniors. At the year's end, I gave an
extra-curricular program on exam writing techinques for the students, and about 30
participated.

Teaching Staff

We had 21 full-time teachers in residence at the beginning of the academic year as
well as two French Government Volunteers. Five of the new staff members were Ethi-
opians, and virtually each of them had special considerations regrading his contract
which required considerably additional negotiations with the central Administration.
Fortunately, these negotiations were concluded successfully. At the beginning of the
second semester, three teachers ended their contractual obligations: Dr. Lang return-
ed to Germany; Semerab Michael went into private practice; and Dr. Verhelst was
tinder the terms of the Belgian grant free to go elsewhere, but he remained to con-
tinue work on projects of the Center for African Legal Development.
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The Faculty proposed four promotions. I was certain that each was fully quali-
fied on the merits, but we encountered numerous procedural difficulties before hav-
ing the four confirmed: Daniel Haile from Assistant Lecturer to Lecturer; Fasil Na-
hum, Worku Tafara, and Thierry Verhelst'all from Lecturer to Assistant Professor.

Staff Studying Abroad and New Ethiopian Staff I
Abiyn Geleta successfully completed the Master of Laws program at Harvard

University, and he will return to the Faculty. I regret that I will not be here to
welcome him. During my first year here I shared part of the property course with
him and found him one of the best teachers I have known.

The Faculty proposed four new Ethiopian teachers to begin for 1966 E. C.(73-
74): Alexandra Hamawi; Tesfaye Wolde Tsadik; Yewondwessen Mekbib: and And-
argatchew Tiruneh. All of them graduated from our Faculty with cunmulative aver-
ages over 3, and we believe each has a special contribution to make to the Faculty.

The New Ethiopian Dean and Ethiopian Staff-Selection Methods

The new Dean will be Ato Worku Tafara, and I believe his experience on the
Faculty, his often demonstrated wisdom and humor, and his administrative abilities
will serve the University and Faculty well. His excellent record at Northwetern Uni-
versity, where he received the Master of Laws, and his recent promotion at Assis-
tant Professor also confirm his scholarly talents.

Before the end of the preceding academic year, I had publicly made known my
conviction that 1966 E. C. (1973-74) would be approprate time to have the first
Ethiopian Dean. At the beginning of this year, a majority of the Faculty concur-
red in this view, but there was considerable opposition from outside, particularly
from senior Ethiopian officials at the Ministery of Justice, and some reluctance
from the University officials. I asked the Faculty, and others as well, for sugge-
stions for an Ethiopian Dean. Every suggestion, and a few more, were pursued.
There were several suggestions of senior officials outside of the University, and one
suggestion of a Faculty member. The need to choose between an outside senior
official, and a member of our own Faculty, did not arise, however, because the re-
sult of months of enquiry was that none of the outside officials was available to
come full-time to the University. Faculty members had suggested only one Ethiopian
from within the Faculty- Ato Worku, and the Faculty in June confirmed its willing-
ness to have him as Dean. The University Administration had come to agree that
the time was right for an Ethiopian Dean, and the President agreed on the suitab-
ilty of Ato Worku and submitted his name to the Board of Governors.

The very long selection process for new Ethiopian teachers which I described
in last year's report continued this year, but with a formalized election added at the
end. Complete files are created for each candidate, and are examined by all interest-
ed staff, who are asked to vote for the candidates in an order of priority. Most
staff did vote, and I believe the result is not only four excellent choices, but also
teachers who enjoy the support of their colleagues.

The selection of the few expatriates for next year was more informal, but also
took into account full-Faculty feelings. Since the expatriates are not available for in-
terview except to the Dean, it is more difficult for teachers to make judgments so-
lely from the files. However, about half of the staff took the oppotrunity to study
the files and offer suggestions, which I in fact followed.
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Activities of the Full-Time Teaching Staff

In addition to taking their regular teaching duties, members of staff engaged in
many important activities.

BiliUign Mandefro -Chairman of Faulty Curriculum Committee and member'Fa-
culty Academic Commission, and University Purchasing Committee. Provided leal
advice to University.

Brun- Otto Bryde- Editor-in-Chief of the Journal of Ethiopian Law and member,
Faculty Research and Publications Committee. Completed annual reports about Ethio-
pian legal development (1971 and 1972) for "Annual Survey of African Law," Lon-
don; completed "Tanzanian Constitution" for Blaustein Flanz "Constitutns of the
Countries of the World!"; published review of Zaki Mustafa's book, "The Common
Law in -the Sudan," in "Verfassung und Recht in Uebersee" (Hamburg); prepared
two volumes of teaching materials (Insurance Law, and Supplementary Materialsfor
Law and Economic Regulation); served as a corresponding editor for German scholarly
quarterly on law and development ("Verfassung and Recht in Uebersee"); was
invited to give lectures on civil law systems in the University of Khartoum.

Alain Chedal - Preparing material for Government Contracts course; continuing
comparative research on problem of conservation of natural resources (Doctorate the-
sis); submitted article to German law review.

Daniel Haile - Case Editor Journal of Ethiopian Law; completed a preliminiry
edition of teaching materials for Natural Resources Course, completed article._ on
Law and Development, for Law and Development Conference in Uganda, to be ppb-
lished in conference proceedings and accepted by JEL for Volume 9/2. Supervisor,
the Judgfent Index Project, which was completed to date, Member, University Fa-
culty Council and Law Faculty 5 Year-Plan Task Force. Member, Research and
Publication Committee, Acting Chairman Law House Alumni Assistance Committe'
which prepared the Law House Charter and Law House Regulations. Due to leave
to Harvard Law School at the end of the academic year.

Jon Eddy - Completed article, "Subrogation under the Ethiopian Civil Code" for
JEL, Volume 9/1; continued research for and completed in draft portions of indtro-
ductory manual on Title XII of the Civil 'Code; served the Faculty in a number of"
formal and informal' administrative capacities; including Assistant Dean to hand-over
duties to Assistant Dean Worku, and Secretary, Law Faculty 5-year Plan Task Force.

Fasil Nahum - Article, "The Enigma of Eriteran Legislation" accepted for.pub-
lication in JEL, volume 9/2. Chairman, University Discipline and Grievance Commi-
ttee; Member, University Personnel Commitee; Co-ordinator of Law Extension pro-
gram and member, Editorial Board, Journal of Ethiopian Law.

Fikre Merid - Member, Faculty Curriculum Committee. Supervisor, Ethiopian
Civil Code Index Project. Continued research on Ethiopian Family Law (Doctorate
thesis).

Fisseha Yimer - Member, University Faculty Council; Articles Editor, Journal
of Ethiopian Law; Member Faculty Curriculm Committee; and Member of the Law
Faculty 5-Years Plan Task Force and reposition. Perpared supplementary teaching
materials on International Organizations and Public International Law.

Girma Wolde Selassie - Compiled a detailed course outline and three volumes
of comparative source materials, and a fourth volume consisting mainly of Ethiopian
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cases, for the teaching of Administrative Law. Completed draft, short article on
"Controverted Elections" Member, the African Law Digest Committee. Assisted
the drafting of Provincial Administration Order, and advised officials of the
Ministry of Interior on administrative and electoral matters.

Hagos Haile - Co-Director of the Jessup International Moot Court Competitio..
Member, Faculty Academic Commission, and the African Law Digest Committee.?
Assisted in special program for graduating diploma students. Continued research on
criminal procedure and taxation.

Jeremy T. Harrison - Director, Faculty Research and Publications Program;
member, Editorial Board of the Journal of Ethiopian Law. Co-ordinator, External
Evaluators Visitations from African Law Schools. Conference on Civil Ppocedure,
Nairobi, Kenya, April, 1973, sponsared by Max Planck Institute. Continued research
on co-ordinating Civil and Civil Procedure Codes of Ethiopia.

George Krzeczunowicz - Published monograph An Introductory Theory of Laws
in the Context of the Ethiopian Legal System (JEL Occasional Paper No. 3); "Ans-
wers to Quizzes in Ethiopian Family Law", JEL Volume 9-1; "New Quizzes in Eth-
iopian Family Law", JEL Volume 9/i. Researched and wrote draft notes on Legal
Aspects of Religious Marriage in Ethiopia. Continued research on Formation & Ef-
fect of Contracts in Ethiopia. Supplemented teaching materials for Obligations II.
Member of several Law Faculty and University Committees; draftsman for SDPC;
ad hoc member of JEL Board. Chairman of Committee of Rapporteurs to Inter-,
national Academy of Comparative Law; personally preparing two reports for the Aca-
demy's next Congress. Continued workshop meetings with former law students in le-
gal practice. Produced the first two installments approved by the Faculty Research
and Publication Committee -of his projected treatise on The Ethiopian Law of Co-
mpensation for Damage. Selected by Law Faculty and the University Faculty Coun-
cil for the Distinguished Merit Award, presented at the 1972 Graduation by His
Imperial. Majesty, Chancellor.

Franz Lang - Chairman, Interdisciplinary Administration Seminar of Department
of Public Administration, continuing preparation of teaching materials for Adminis-
trative Law. Completed article on local government for Afrikaforum. Member, Facu-
lty Library Committee; Arbiter, German School Association. Departed February,
1973...

Heinrich Scholler - Published book, "Special Administrative Law" including
methods of legal writing (in German, editor: C. F Muller, Karlsruche 1973) trans-
lating into English the legal writing part for Introduction to Public Law course. Pa-
rticipant, Law and Development Conference in Kampala, Uganda, presenting a paper
"The Training of Lawyers for Organizing Development Administration," to be pub-
lished with the conference proceedings. Continuing a study on the development, or-
ganization, and jurisdiction of the special court of Addis Ababa (1920-1935). Pub-
lic lecture on "Aspects of the German kevolution f848," showing the role of law
in nation-building.

Selamu Bekele -Member, Faculty Acadamic Commission. Continued reserach on
Ethiopian constitutional law and completed teaching material for parliamentary
Program. Supervised the archives of the Law Library.

:.Ron Skier - Co-director of the Jessup International Law Moot Court Competi-
tion for the Law Faculty. Published article on "intention" under the Ethiopian Penal
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Code, in JEL, volume 3/2. Comment on negligent homicide case accepted for pub-
lication in the JEL. Completing four chapters of teaching materials on the "Funct-
ion of Criminal Law in Society", and preparing an article on "Causation under the
Ethiopian Penal Code." Member, Faculty Research and Publications Committee.

B. J. Tennery- Supervisor, new Senior Thesis program, member, Faculty 5-Year
Plan Task Force; and participant, Comparative Procedural Law Conferece, Nairobi,
Kenya. Assisted students and staff in scholarship and job placement, and co-ordinated
the Faculty's EUS program. Collected research material on Ethiopian employment
law- Member, Show Jumping Committee, Imperial Racing Club; assisted with
constitution and by-laws of other organizations. Continued Faculty contacts with
Ministerial officials.

Worku Tafara - Assistant Dean. Submited to Journal of African Law article on
the Judicial Administration in Ethiopia. Secretary, Faculty Academic Commission.
Secretary, University Faculty Councial and the Executive Committee of the Faculty
Council. Member, Law School 5 Year,- Plan Task Force. Participant, Procedural Law
Conference, Nairobi, Kenya preparing article, "Survey of legal profession in Ethiopia."

Thierry G. Verhelst - Co-Director, Center for African Legal Development;
preparing for transition to direction by Ethiopian Faculty member, and preparing for
starting of the African Law Diggest at HISU. Completed "Rwanda ConstitutionC'

and "Burundi Constitution" for Blaustein and Flanz, Constitutions of the Countries
of the World- published "Legislation on the Judiciary in Africa; 'fantasy law' or pro-
grammed expectation" in Verfassung und Recht in Ubersee, vol VI, no. 2 and La
legislation rwandaise en dix annes d'independance nationale, Brussels, Center National
de Formation Judiciaire, 1973.

Zaki Mustafa- Published, "The position of Islamic Law in Ethiopia" JEL, Vo-
lume 9/1; published report in German legal periodical on the Center of Islamic Le-
gal Studies at A. B. U.,,Zaria, Northern Nigeria; article, "Opting Out of the Com-
mon Law," accepted but not yet published by Journal of African Law; completed
drafts on Sudan for Blaustein's Constitutions of the World and University of Brussels,
Bibiliorgaphical Introduction to legal History and Ethnology Chairman, Faculty 5-
Year Plan Task Force. Chairman, Faculty Library Committee and Member, Unive-
risity Library Committee. Completed additional materials for Islamic Law course.
Appointed Attorney General (with Cabinet Status) and Commissioner of Law Re-
form, Democratic Republic of the Sudan.

In addition, the Faculty had the benefit of the services of Dominque Pierson,
who taught French to law students.

I would like to add to the preceding resumes a few words about the ten me-
mbers of our staff who this year completed their contracts with the Faculty.

Brun-Otto Bryde has received a further leave of absence from his university in
Germany to became a Fellow next year at Yale. This is a great honor as well as
a fine opportunity for Brun to work on his book without distractions, which he
fully deserves, after two busy years in Addis where he quietly but competently ca-
rried out many duties, especially as Editor-in-Chief of the JEL.

Main Chedal will have a scholarship to work on his environniental doctorate at
the University of California at Berkeley; Alain more than any other French Gove-
rnment Volunteer integrated himself into the scholarly life of the Law Faculty.
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Jon Eddy will become Assistant Professor at the University of North Carolina.
In previous reports I emphasized the excellent work Jon had done as Assistant De-
an, and this contributed greatly to the smooth passage of authority this year to the
new Assistant Dean. This year I would emphasize the equally excellent work he did
as Seceratry of our Planning Task Force, particularly in the final drafting. Despite
heavy administrative duties, he published an important articles on Ethiopian la*.?
When Jon undertakes a task, there are few who can begin to match his effectiveness.

Franz Lang worked mostly for the Department of Public Administration, and
the head of the Department was very warm in his praise. I will remember Franz
best for the enthusiasm he had for all of his duties.

Zaki Mustafa was to have remained on the Faculty for at least another year,
but his own nation has thrust upon him a high responsibility and high honor. I
have known Zaki closely for 12 years as his colleague and his friend (probably
all the closer because we had some amazing disagreements in the. early years), and
I take this public opportunity to wish him well, and to reveal some small portion
of the enormous regard and sentiment I feel for him. He is a first class scholar
and administator.

Dominique Pierson, who taught French to our students, I did not know well,
but in part that was because he was so self-reliant, and did not require special
attention - which is uncommon. For this and his gentlemanly demeanor, I am grate-
ful.

Semereab Michael left the Faculty to become a private lawyer, the Faculty lost a
keen analytical mind, and I regret this loss. But Semereab's mind is not only keen,
it is very much his own, and he must work out his direction in his own way. I
will remember the enjoyable visits with him while he was studying in Brussels.

Ron Skiar will become Associate Professor at McGill University in Canada, so
that another Ethiopian link is forged with that fine institution. Ron has been with
the Faculty for five years, and has been known throughout as one of our finest
teachers. Anyone who knows Ron knows the tremendous size- ofhis heart. Freshly
organized last year, he has been productive of scholarly writing and new teaching
materials. He is clearly a strong finisher, something I had already learned With a
jolt in our chess competition.

Bill Tennery will be returning as professor to Amercian University Law School.
We were fortunate that he was able to get a third year leave of absence. He is
deeply experienced in legal education, and I often benefited from his counsel. He was
also one of our top teachers.

Thierry Verhelst will be going to the University of Brussels to teach comparative
law. Thierry was with the Faculty four years, by imagination and industry he kept
the Center for African Legal Development active and useful, both to Ethiopia and
to a number of other Afriacn nations. I also admired his ability regularly to complete
new articles.

George Krzeczunoivicz is not leaving the Faculty, but I wish to add a word ab-
out his award which came too late for mention in last year's report. Distinguished
members of the University are sometimes given the University's Distinguished Merit
Award when they leave the University to go home, or when they retire. It seem-
ed to me and the Law Faculty that George's twenty years of superlative service to legal
education and scholarship merited the award without the need for George to leave or
retire! The University Faculty Council unanimouly agreed, and at the Graduation
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Ceremony the award and medal were presented by His Imperial Majesty. We are all
proud and pleased by the recognition given to "Professor George."

Alumni and Outside Contacts

The first major function for alumni this year was a party in honor of Nrfe-

ssor Krzeczunowicz for the award just mentioned. Virtually all of our LL. B. alu-

mni came to the party, which also allowed discussion between our teachers and al-

umni on common legal concerns. We also had a smaller gathering of alumni for

our farewell function for departing staff and graduating students.

But undoubtedly the most effective step we took this year toward building a

sense of professional community was the successful conclusion of the *¢ork of the

Law House Assistance Committee, which is discussed in my introduction. I would

particularly like to thank the following alumni who gave much of their time and

skill: Girma Dessalegn; Hiskias Assefa; and Tesfaye Berhane. They worked steadily

throughout most of the year. No one worked more than alumni Daniel Haile of

our teaching staff; he served as Acting Chairman of the Committee, and did an
excellent job.

One very important event further united the Faculty and alumni this year. The

charming and efficient secretary to the Dean, Menbere Zena, married alumnis Mako-

nnen Demissie -I wish them a long and happy life together.

Last year Jon Eddy and Bill Tennery took the initiative for the Faculty with

the Ministry of Justice regarding the possibility of improving the Codes, but it was

left for the Ministry to decide if the improvements should be limited to useful tech-

nical amendments or would also include more substantive changes. This year the

Ministry was reorganizing its departments, and the project has been in abeyance.

Also, Professor Tennery, who has handled contacts with the Ministry on many mat-
ters, felt that it would be artificial for foreign teachers to stimulate new projects which

would fall for completion to Ethiopian colleagues who are still in the process of

formulating their own attitude toward many possible service projects.

The Ministry of Justice was quite helpful in freeing Major Tadesse Abdi for

service on the Planning Task Force, and the Major made many useful contributions.

RESARCH. AND PUBLICATIONS

As already described, a highpoint of the year was the completion and presen-

tation to His Imperial Majesty the Amharic and English versions of the Cansolida-
ted Laws of Ethiopia.

We also published Kindred's English translation of David's Commentaries on

the civil Code, Title XII, Contracts. At several full-Faculty meeting, it was clear that

there is a concensus that during the next ten years there must be more commen-
taries on the Ethiopian codes. To write a comprehensive commentary is, generally,
considerably more time consuming than preparing edited collections of teaching
materials or writing a brief article. Yet the Faculty must find the time to improve
and expand its collection of teaching materials, produce useful articles for the legal

profession, and engage in the longterm effort to produce the commentaries which
are essential in any modern code system. I am therefore pleased to report that

Professor Krzeczunowicz is continuing work on Corpensation for Damages, and

that the evaluation of the preliminary installments was very favourable.
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The Faculty also encourages research into the realities behind the rules, as evi-
denced in the result of the two Northwestern - HSIU projects at the Law Faculty.
This year Hoben's Land Tenure Among the Amhara of Ethiopia: The Dynamics ofCognatic Descent was published by the University of Chicago Press, with joint cre-
dit to us for the assistance we provided Dr. Hoben during his research. The book
is the fourth volume in our Ethiopian Land Tenure Series. ;1

After full consultation with the proper authorities, the Faculty at the end ofthe academic year was able to send the valuable Background Materials on the Com-
mercial Code by Peter Winship to the printers. Professor Jacomy-Millette's DraftList of Treaties and Other International Agreements of Ethiopia, 1889-1971 will be pub-.
lished in September 1973 in the same form at the JEL's Occasional paper series.,It
is the first comprehensive effort to catalogue these international agreements. Pail] & Cia-
ham's first voulme of Ethiopian Constitutional Development, second printing, was co-
mpleted.

Several institutional projects made tremendous progress this year. In addition tothe completion of the Consolidated Laws, the Case Index and Code Index projectswere revived as described in my introduction to this report. Daniel Haile supervis-
ed the Case Index, and we all give him our praise for completing what had been
started many times without being finished. In several projects, Daniel has proved
himself a remarkable administrator. Our staff is now busy using the 30 bound year-book volumes of cases. Fikre Merid supervised the Code Index work of Tekle Gerz,
who has a unique combination of linguistic and legal skills for the task. His pro-
gress was good, and we welcomed this revival of work aiming at an Amharic-
French-English Lexicon.

The Faculty kept close contact with the new Institute for Development Studies,
both formally (I served on its Board) and informally (we invited Dr. Assefa Meh-
retu, the Director, to meet with the Faculty). We also proposed that the Institutecoordinate a University effort to establish an Index of Parliamentary Debates, aproject which was originally proposed to us. We discovered that our announcement
that we would not hold this project tightly to ourselves resulted in a few other mem-
bers of the University attempting to gather it to themselves, rather than in coo-perating with the Institute. But some progress was achieved, including the likelihoodthat the debates will be included in the University's microfilm project.

Another interesting project involving University cooperation is the collection ofF. F. Russel who was Legal Advisor and Attorney General in Etritrea during theFederation. He was for many years also a distinguished Professor of Law in the
United States, and is now retired over 80 years of age, yet fully fit, and fascinating
in his memories of Ethiopia. I was fortunate enough to make contact with himnearly four years ago. He has many interesting papers from his days of service in
Eritrea. The most interesting, perhaps, are his journals - he kept a daily record of
his observations and activities, and there is a goldmine of legal and social information
which will be invaluable to researchers. After a personal visit to his home this year,
and with the help of Mrs. Wood at the International Legal Center, we are nowin the process of acquiring and preserving all of his papers. Both the Central Library
and the Instituite of Ethiopian Studies are enthusiastic to ensure that this pioject is
completed.

Individual research projects continued to flourish, and this may be seen best in
the summary of the teachers' activites.
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It is to the credit of Professor Jeremy Harrison, the Directore of our Research

and Publications program, that the Faculty can report the above progress, and at

the same time report that our business management constinues to improve amazing-

ly. This year we had an income of some Ethiopian $ 25,000. If these measure of

success continues for several more years, our estimates indicate that we will be near

to the University goal of providing a secured basis for the University's legal publi.,

cations, which are essential building stones in the foundation of the nation's legal

system.

At the beginning of the year Jerry Harrison had to face the problem that

Woz. Elleni Assaye, who had so carfully mastered the problems of sales of publi-

cations, was unable to remain with the Faculty. But we were fortunate that W/t.

Yeweinishet Debebe joined us, and like her predecessor came to manage the work

of Publication Assistant with skill. There were many similar difficulties which had to

be overcome, but I will not give the details. It is because such difficulties were not

overcome at all times in the past that we cannot take sucess for granted, and we

must give warm thanks to Jerry and his group.

The Journal of Ethiopian Law

It is characteristic of Dr. Brun-Otto Bryde, the Editor-in-Chief, that he would

prepare a very thorough final report, and I recommend it to all persons involved

in the operation of the Journal.

He and his editorial staff saw Volume 8/2 through the printers and, sent 9/1

and 9/2 to the press, and did the bulk of the editorial preparations for Volume 10-

1. The teachers serving on the Journal are recorded in the personal reports, and the

Student Editors were: Andargatchew Tiruneh, case editor; Haile Kebede, articles edi-

or; 'Goshu Wolde, managing editor; and Kine Tibebu, "Sahlu Wolde Giorgis and Fli-

kre Sellasie Gebre Michael were junior editors.

Since last year, full-Faculty participation in the JEL has been increasingly organized

as well; as! encouraged, and it was, the full-Faculty which had the choice of the new,

Editor-in-Chief, Fasil Nahum. His own scholary 'contributions to JEL as well as his

participation in its management for three-years as a Faculty member, and before that

as a student editor, give us full confidence that, the Journal will prosper in all ways.

This year the Research and Publications took over the bulk of the promotion, sales

and, distribution activities of the, JEL, and it is expected that this will continue.

The Journal's editors also took the major decision of standardizing the size of the

issues :of the JEL in order to solve budgetary projections, and provided a practical

systeil for achieving it.
" Brun reports that a positive development of the past two years is 'the growing

eagerness of Faculty members to contribute to the Journal. As a member of the

Editorial Board, I would add that there has been no diminishing of quality with

the increased quantity.

The events of this year indicate that for the future there ate two major issues:

1) the relationship with the Ministry of Justice, with whom the Faculty has coo-

peratively published nearly 20 issues of the' JEL; 2) the funding of the Journal's

yearly expenses.

On the first issue, my' own view is that it should be remembered that before

the Journal there was no such legal publicatioA in Ethiopia. and that as a- publicL
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ation it has made a unique and sustained contribution. It is easy for me to ima-
gine the Journal saying more of the kinds of things I would like said; it is also
easy for me to imagine the Journal disappearing. Throughout this nation for nearly
10 years people have been reading about the law of Ethiopia- they have been read-
ing helpful analysis and, very often helpful criticism. This should not end. The con-
tribution of the Journal has been possibly by ignoring the advice of those *o
think it should be official propaganda, but also by moderating those who want ins-
tant application of their original discovery of the philosophy of John Stuart Mill.
The relationship with the ministry has not been easy, but it has been successful.
It is for those who will be here to forge the policies for the future, and I earnestly
hope that the consequence of their decisions will be the ability, ten years from now,
to report an even greater contribution by the Journal.

The issue of financial support does not seem to be a basic problem. There are
many details to be clarified, but the President's strong support of our efforts and
his assurances that continued funding can be provided for the next 3 or 4 years
dovetails with the Faculty's original projections for the use of outside funding. Our
reserves are already extremely strong, and we are near the goal of an endowment
sufficient to support the Journal in perpetuity.

The Center for African Legal Development has as one of its major premises the
belief that comparative study of legal developments in Africa is not only scholarly
interesting, but also potentially useful. It is also based upon the conviction that
persons interested in comparative legal develoments in Africa should not be required
to go outside of Africa in order to study them. In accordance with this conviction,
the Faculty became engaged last year in the possibility of taking over the African
Law Digest from Columbia University, with some assistance from the Ford Foufid-
ation. The Director of the Digest at Columbia had indetified our Faculty and Uni-
versity as being the most appropriate recipient in Africa of this publication.

It was not at all clear, however, at the beginning of this year that there was
-a consensus in our Faculty that we should make the effort to publish the ALD, and
without such a consensus, longterm success seemed to me unlikely. We therefore
spent two full-Faculty meetings on this issue, as well as having many informal dis-
cussions. The Faculty in the end confirmed that the effort was worthwhile, and Dr.
Verhelst, the Co-Director of the Center and the Central Library spent many mon-
ths on the incredibly involved details of securing subscriptions to all of the gaze-
ttes and journals of the Afriacn governments. In late June, Wayne Herrington arrived;
he is provided to us for two years as a fellow of the International Legal Center,
to help establish the ALD in Addis. He has edited the ALD at Columbia, but he
will need the support of the Faculty in developing the procedures here, and in assis-
ting the Faculty to intergrate it fully into its normal operations.

In addition to the publication of Dr. Vanderlinden's Bibliography, the Center
also continued to accumulate the collection of all African legislation since 1947.

The Law Library, under the direction of Mr. Festus Akhigbe, made many basic
improvements in support of Faculty research. We now have nearly 24,000 volumes,
with an additional 2,300 on order presently. Festus has clearly demonstrated the advan-
tage to the University in having a librarian trained in both library science and
law. He cooperated fully and knowledgeably with projects such as the Code Index
and improvement of the Archive. He also provided better organization of materials
and better physical accommodations which any library reader will have noticed and
appreciated.

- 433 -



JOURNAL OF ETHIOPIAN LAW VOL. IX- No. 2

CURRICULUM AND ACADEMIC STANDARDS

Two major curriculum events for the year, the new Senior Thesis requirement

and the Jessup Moot Court program, are summarized in the introduction. Bill Tenne-

ry ably supervised the Senior Paper, and handled the unanticipated problems which

every new program brings. Since the papers were effectively six hours of credit, the

topics were more difficult to identify, but Bill made sure that everyone got a vi-

able subject. The Faculty decided that the students would be responsible for meeting

a deadline, and they were responsible. Only one student failed to submit his paper

and one student was penalized for a technical breach of procedure.

Evaluation

There is still much to accomplish in the practical improvement of the writing

program, but we were pleased with the improvement in the Senior papers, which

were already at a high level in earlier years. We appreciated the compliments and

criticisms of the distinguished academic guests we had from neighboring countries. A

Ford Foundation grant of several years ago had provided some funds for visitors

to the Faculty, and I have primarily utilized the money for guests from neighbor-

ing nations rather than from further abroad. In many cases we have been able to

invite guests while they have been in transit to other places, and thus have had the

benefit of their advice in exchange for only a modest per diem.

Our official guests were:

Kenya: Dean Sam Munoru, who also gave a public lecture; Mr. George Ruk-

ware; Mr. Ray Hodgin, and Dr. Unche (on leave from the University of London).

Sudan: Dean Saeed Mohamed El Mahdi, who also gave a public lecture on his

nation's legal developments; Dr. Mohamed El Fatih Mohamed; and Dr. Mohamed

Ibrahim El Tahir.

Tanzania: Professor P. L. U. Cross, Dean; Mr. Joe Kanywanyi; and Mr. Tang-

uru Hauraka.

Uganda: Acting Dean Joseph Kakooza; Mr. Fred Sempebwa; and Mr. Fran-

cis Seskendi, the Director of the Law and Development Center in Uganda.

Zambia: Professor Ben Nwabueze, Dean; Mr. Muna Ndulo, who is a former

student of mine who .came as a colleague!

In addition to detailed conversations regarding on writing program, we and our

guests discussed two points of academic concern which are Worth recording. The ama-

zing conclusion was that the guests were unanimous in being strongly disposed

against two established aspects of the HSIU academic marking system. First, they

felt the grading system of A, B, C, D, F, used at HSIU was too blunt, in that it

gave identical credit, for example within the range of the C(pass) mark to students

who were quite different in ability. Second, they were directly opposed to the

HISU system of basing academic honors (Distinction and High Distinction) on the

entire five year 'record, not beacuse they were opposed to continuous evaluation of

the student, but basically because the HSIU system gave too little credit to the stu-

deht who developed in his -University years and ended as a distinguished student.

They felt that the first two or three years should be qualifying years, in which high

standards would be applied, but that "honors" would be based on the final two or

three years of work by the student in his chosen discipline.
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I record their suggestions not because I necessarily accept them as correct, but
I find them definitely stimulating and worth considering at HSIU, and because it
is an example of the kind of rethinking which can be inspired by having others
take a close look at us.

This year I again was invited to serve as an external examiner in several uni-
versities in Africa; I marked over 500 exam papers in a total of 8 different sub-
jects, as well as several senior papers and two LL. M. theses. It was a good opp-
ortunity to judge the work of other faculties, which are in my belief maintaining
strong academic standards.

The Jessup Competion

Ron Sklar and Hagos Halle were Co-Directors of the program. This was Ron's
third consecutive association with the administration of this useful program, and
Hagos' second, his first being as a competitor who made the HSIU team. As in-
dicated in the introduction, the competition again had value both substantively, be-
cause of the need for research in depth, and practically, because of the public test-
ing of ideas; and our team again did extremely well in competition against other
schools. Further details of that achievement include the following facts: the student's
memorial (written brief) was better in the final standings than the memorial of the
United Kingdom team which won. The only person who scored more votes than
Berhane Gila for Best Oralist in the international competition was a woman student
from India, who at the last moment was sympathetically allowed to compete as the
sole representative of what should have been a two person team.

Teaching Materials

When the Faculty began, there was the immediate necessity to create teaching
materials for the newly promulgated Codes. That this was done was a major achieve-
ment. At first, teachers relied heavily upon comparative materials, because of their
value and because of the need to collect Ethiopian materials such as cases and ad-
ministrative reports, which could be used for teaching purposes. There has been an
increasingly successful effort to incorporate Ethiopian materials.

But it occurred to me that a fatal flaw in the production of teaching materials was
that there was no systematic retention of the stencils, and much worse- of the ori-
ginals, which would slowly disappear with use over the years, or suddenly disappear
in some inexplicable accident.

This is a problem which has plagued other university faculties which use memeo-
graphed teaching materials. The fact that any number of systems can be designed
which in theory will preserve the materials does not seem to prevent the loss.
The difficulty is turning one of the plans into a working program. During the past four
years I have assigned several able members of staff to inaugurate such a program,
but the vast amount which had to be done defeated all part-time efforts.

One of the obligations I assigned to Alexandra Hamawi, who returned this year
to conclude her Ethiopian University Service, was the completion of the task. What
a task it was! It took persistence, linguistic ability in English-Amharic-French, con-
siderable administrative skill, and legal training. From all offices, storerooms and hid-
den corners of the three law school buildings, Alexandra brough hundreds of thou-
sands of loose and bound pages, and began to put it all together sensibly. There
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has been some loss over the past 10 years of materials created, but there is no
doubt that the loss would have been enormous without a project such as this.

There are 42 sets of teaching materials for the LL. B. program, and four sets
of Amharic teaching materials for the sub-degree program, and Amharic stencils for
8 additional subjects. Sets of the materials are now catalogued and held in the Law
Faculty Archive, and the stencile are catalogued and held in the Law Library, which
will release them only as it would library books.

The teaching materials are listed in the Report of the Planning Task Force,
but a better idea of the scope of the completed task is Alexandra's mimeographed-
"Draft List of Teaching Materials prepared by Law Faculty Lecturers 1963-1972,"
which itself is a 40 page document, although it excludes materials in printed form!

My hope is that the problem of the loss of teaching materials is basically sol-
ved, and that the use of the Law Library as in the institutional center will provide
continuity.

Evaluation of Teaching

My first systematic survey of the students' evaluation of their teachers was in
,the second semester of 1971, which was in addition to the reading fists, course
reports, and other techniques which had been in force for some time. With the help
of Dr. Jones of the University Testing Center, a more comprehensive test, covering
.20 questions, was designed. Another advantage is that the new test is machine scor-
ed, and a computor provides a thorough analysis of the responses to each question.

The results this year were generally very good. All of our experienced teachers
scored quite well, which is not always the case simply because a teacher is experien-
ced. Most encouraging, two of the new Ethiopian teachers had outstanding results
from both the day and evening students which placed them among the very
best'teachers. This is one of the many reasons for my faith in the furture progress
of the law school.

Unfortunately there were also two teachers whose general evaluation pattern

was definitely disturbing, a result which is not caused by one or two or even seve-
ral students 'failing' the teacher, but by general class dissatisfaction. Hopefully, the

results can be the basis for future improvement.

Critical Assessment of the Curricalum

Bilillign Mandefro joined the Faculty this year and, because he had many force-
ful ideas about the curriculum, I asked him to becone Chairman of the Curriculum
and Academic Standards Committee. He and the committee members he selected
divided responsibility among themselves for reports on Teaching Methods; Curricu-
lum; Law School Philosophy- Past, Present, and Future; and the Evening Sub-De-
gree and LL. B. Programs. They completed tentative reports on each of these sub-
jects, and began a course-by-course study of the curriculum with a view to evalua-
ting its contributions to the larger community.

Members of the permanent teaching staff thus initiated the serious rethinking
about curriculum which I believe is both inevitable and valuable for the Faculty.
The formulation of policy and implementation into new or improved programs will
now carry-over to next year.
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Diploma Program and Sub-Degree Programs

I feel that the planning by the Ethiopian staff for the sub-degree programs is
particularly important, because they are the ones who are capable of of assum-
ing the responsibility for the teaching and teaching materials, both in Amharic.
One such program, for members of Parliament, was completed this year when
Selamu Bekele did the Amharic portions of materials assembled by himself and
Dr. Nunez of the State University of New York last year. Another sub-degree
program for a specific group (judges) was outlined by Ron Sklar, who suggested to
the Ministry of Justice a course in practical aspects of the Penal Code.

But a truly effective series of programs, and a continuous production of teacfi-
ing materials for sub-degree courses, will require a commitment by the Ethiopian
teachers as part of the new curriculum policies which they are developing. Now that
there is a majority of Ethiopians on the Faculty, it is certainly a feasible goal. The
work by our Ethiopian teachers, particularly Dr. Berhane Ghebray, during the past
years provided a number of advances which will facilitate work in the future. The
incentive system for Amharic teaching materials resulted in four sets where none exis-
ted before, and this year we completed the final details of the complicated inte-
gration of our sub-degree administrative structure into that of the Extension Faculty.

The two Diploma Classes were coordinated by Fasil Nahum with the Extension
Department. We were very fortunate to again have the services of distinguished part-
time teachers: Ato Abebe Workie; Major Abebe Guangul; Dr. Assefa Habte Mariam;
Ato Hizkias Assefa; Lt. Colonel Legesse Wolde Mariam; Major Tadesse Abdi; Dr.
Worku Ferede; Ato Yacob Haile Mariam; and Ato Zegeye Asfaw.

VISTORS TO THE FACULTY: In addition to the previously- mentioned guests
to the Faculty who assisted us in evaluation, we had many other intersting, distin-
guished, and helpful visitors. They are listed in the sequence of their appearance during
the year: David Cohen, of his N. Y. publishing company; the Mexican Ambassador, H.
E. Dr. Roberto Molina Pasquel, who gave lectures on aspects of the Mexican legal
system; Paul Brietzke, of Malawi's Law Faculty; Mr. and Mrs. Procaccia, who had
just completed advanced legal studies at the University of Pennsylvania; Professor
R. L. Sklar of the Political 'Science Department at UCLA; Mrs. Terry Wood of
of the International Legal Center on helpful official business - she also visited aga-
in at the end of the year; Sr. Marisa Ranzato, the Head of the law department
at the University of Asmara, who discussed various aspects of legal education; Pro-
fessor J. C. N. Paul, our former Dean, who was called for a special job for the Pre-
sident- it was typical that Jim could find time to do it despite the rush of welcoming
parties; Mr. David Anderson and Dr. Wil LeMelle of the East African Ford Foundation
Office - Wil and his wife visited again on their way to Tunisia, where Wil becomes
the Representative; Miss Mildred Russell, daughter of Mr. F. F. Russel, who is
noted in the Research section of this report; Professor Kossow of Georgetown Uni-
versity, whom we welcomed as a colleague to begin in September; Mr. Gerd Spreen,
Director of the African Division of the Max Planck Institute in Hamburg, who has
been a helpful friend of the Faculty for several years; Professor Zaki Sundstrom,
formerly of our Faculty, who was on his way to demanding job as legal advisor
to Lesotho; and Professor Richard Gardner, Professor at Columbia University, and
Former high U. S. government official, who joined in a quite lively exchange about
international law with faculty members and students.
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LOOKING AHEAD

Both Dean Paul and Dean Johnstone in their final reports outlined needs and
problems which the Faculty had to face. Anyone who has followed the Dean's Ann-
ual Reports will appreciate that the Faculty has been responsive to the defined chal-
lenges, and also to the many unpredicted contingencies.

For the future, the Faculty is financially sound, both in terms of the Univer-
sity budget which has steadily increased and has absorbed many of the operations
previously carried by foreign funding, and in terms of receiving the fair and neces-
sary share of Ford Foundation funding which is now rightly funneled through the
University's central administration. On a smaller scale, we are, for example, begin-
ning to receive new equipment under an USAID grant, of which our Faculty secur-
ed some E $ 20,000 worth more than three years ago. The procedural perplexities of
the various financial sources are bewildering, and have over the years occupied more
than a reasonable share of my time. When it became clear that the new Dean
would probably be selected only at the year's end, I began passing responsibility for
the administration of the grants to Professor Harrison, who will be here next year
so that there could be an easy and thorough transition to the new Dean.

Beacuse Ato Worku will be the new Dean, there will also be no difficulty about
the transition of academic matters, since he has already spent a year as Assistant
Dean mastering them, as well as having three years of experience on the Faculty.
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