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NINTH ANNUAL REPORT FROM THE ]J
1964 E.C. (1971-1972)

Cliff F. Thompson, Professor and Deani

Faculty of Law

Haile Selassie I University

Summary of Some Transitional Highlights

The report for this year, 1964 E.C. (1971-72), suggests a number of important
patterns which may be emerging as the Law Faculty passes from being a new school
with a wholly foreign staff to becoming an established school with predominantly
Ethiopian staff. The details of the following points are provided in the body of
the report.

First, it was possible to attract first-rate Ethiopians tobecome members of the
Faculty, and it is hoped that this pattern will contunue. A significant iesult of
our recruitment program for full-time Ethiopian teachers was five new staff members
selected for the coming year-1965 E.C., so that there would for the first time the
a majority of Ethiopians on the staff. , f

Second, it also became clear, however, that the Faculty would lose some of
its Ethiopian teachers to the private and public sectors of the economy, where
attractive challenges to talented lawyers are available. By the end of the year, two
teachers had accepted jobs outside of the Faculty. The primary attraction outside
of the Faculty did not appear to be salary. Indeed, during the year, the Ethiopians
of the Faculty did not respond to my repeated requests for a brief which would
justify a higher pay scale for law teachers, on the basis that a majority of our
teachers felt that the salary levels should be uniform among different University
faculties. Whether this position can remain unchanged in view of the competing
wages available outside the university -remains to be seen. But much of the appeal
to going to work for a ministry or private firm is not based on a financial cause:
it must surely be difficult for a teacher, who has never known a professional career
except teaching, to commit himself to a lifetime of teaching before he has tried
something else. Our hope is that a teacher who goes to different work wilt one
day return to teaching, enriched by his practical experience.

Third, we believe that we continued to maintain the high standards which
contribute to the fine reputation of the Law Faculty. The brlilliant performance of
our student representatives who won several first place awards in the Jessup Inter-
national Moot Court Competition in Washington, D.C. was characteristic of the
level of performance which we expect of our Faculty's efforts. I do not mean that
it is characteristic that we will always be best in what we undertake, but that it
is characteristic that to do the best is what we always seek. I believe this to be
reflected in the other activities of the Faculty.

Fourth, we are continually impressed by the great amount of work it takes
to maintain as well as to innovate law programs. An outstanding example of this
is the business side of our many research and publication programs. Four years
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ago it was assumed that the hiring of a business manager had removed from the

Faculty the onerous burden of being small business as well as an academic institu-

tion. Unfortunately, this did not prove to be true. This year I am able to report

that the Faculty discovered and then proceeded to solve many of the difficulties

which arose. There has been a similar pattern on other programs of the Faculty-

a perhaps too-quick assumption by staff that a project is running smoothly and

routinely, followed by the realization that considerable time and energy is required

to make the project a continuous success. The excellent effort by the Editor-in-

Chief of the Journal of Ethiopian Law during the past year is another illustra-

tion of how the Faculty can strive to preserve what it has established.

Fifth. the Faculty continues to innovate. Examples of this are the new Freich

program and an improved writing program for senior students which were approved

by our Curriculum Committee, our full-Faculty, the University's Curriculum Com-

mittee, and the University Faculty Council. I note the series of groups which must

give their approval before an innovation is introduced, because many persons are

unaware that considerable democratic argumantation lies between an idea and its

implementation. The proposal of a new project must also undergo the ordeal of

being tested by the opinion of many persons. An Illustration of this was the posi-

bility that our Faculty would be able to take-over the African Law Digest, presently

produced at Columbia University in New York. Many budgetary and policy ques-

tions had to be considered by the University Administration, the University Library

officials, and members of our Faculty before the idea could even begin to move

toward reality, which it did. Because many aspects about the Digest remain to be

settled next year, it is also an example of how the innovation of a new project

extends over considerable time.

General Information on the Faculty
Organization of the Faculty

The annual report from the Law Faculty to the President of the University

contains information not normally recorded in the report for the Journal, but which

I will include this year because of a number of our alumini have asked questions

answered by this information.

The Faculty is organized on functional rather than on departmental lines. We

have always been more concerned with functions such as "Research and Publications"

rather than with departmental divisions such as "private law."

When I arrived three years ago there was an amicable but intense dispute

as to how major administrative functions should be allocated among the Faculty

members. Simply stated, there were those who favored centralization so that a few

would carry the main administrative responsibilities and the rest could get on with

research and teaching; and there were those who favored decentralization so that

nearly everyone would have a responsibility and sense of participation in the run-

ning of the Faculty.

In theory, either approach is justifiable. In practice it depends on who the

staff is, because delegation to a person who lacks administrative effectiveness is

eventually damaging to the Faculty. During the past three years a number of people

have shown themselves particularly capable of handling extensive responsibility, and

I have responded by delegating major duties to them.

When a staff member has shown himself to be effective, I give him virtually

full authority in his area. The idea is that he and his group should feel free to
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do what seems best, and should not merely carry out direction from the Dean.
I do keep close communication with these people, and I expect to be informed
as to planned operations. I do not substitute my judgment for that of a person
to whom authority has been delegated simply because I would have taken a different
approach if I had handled the issue personally. I would call a halt to a plap
only if after discussion I felt the decision of the person was clearly unreasonable;
For example, I could easily reserve for myself the hiring of student research workers
and we employ many but that responsibility is delegated to the Research and Publi-
cations Committee. Nevertheless I continue to receive appeals for employment from
many students, who find it difficult to appreciate that delegation of authority has
truly occurred.

The point is that I believe that whatever I lose in personal authority by
delegation to other persons will be more than regained by the increased effectiveness
of the Faculty, because of the increased participation of our staff members.

In the dealings by the Faculty with central Administration of the University
I believe there has been tremendous improvement during the past three years. This
has made it much easier to carry forward the melding of our faculty's methods
with the methods of central administration. I can report that in two of the most
difficult areas, the Registrar's office and the University's Extension Faculty, we have
continued this year to eliminate differences in practice which formerly caused so
much chaos and conflict, and that there is now no important problem in our
coordination with them.

Academic Commission
The Commission decides questions of academic policy particularly in regard to

student performance. In addition to the Dean, the elected members were Assistant Dean
Eddy, Mebrahtu Yohannes, Katherine O'Donovan, Salamu Bekele, and Ronald Sklar.

The entire full-time teaching staff effectivelly served as the Academic Com-
mission until last year, and on major Faculty matters the entire faculty is still
consulted. We believe we have combined greater efficiency in routine matters with
democratic participation on the greater issues. There is of course a loss in speed
by having full-faculty discussions but we believe this is more than compensated by
the long-term efficiency which results from policy by consent.

In addition to serving as secretary for the Academic Commission, Assistant
Dean Jon Eddy did excellent work in all areas related to administration of student
affairs, classroom schedules and the vast number of related activities. By the pre-
paration of detailed handouts on academic rules for the students, he helped to fill
the gap created by the absence of a University handbook for students.
Students and Staff-Student Relations

In 1964 E.C. (1971-72) our student enrollment was as follows:
Class 1st Semester 2nd Semester

Day
Law I 40 4
Law Il 45 20
Law III 45 16
EUS 54 51
Law IV 19 19

Evening
Eve. I 110 65
Eve. III 38 36

Total 341 211
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The drop in the second semester enrollment is mostly the result in our Faculty
of the withdrawal of 45% of all University students following the boycott of
classes in March. This was the second year in a row in which a major boycott
took place, and again concerned us all deeply, as indicated at length in the conc-
lusion of my last report. j,

There were 37 students (from Law IV and those on E.U.S. who had already
completed their final academic year, as well as two mid-term graduates) who received
the Bachelor of Laws-LL.B. We are proud of them and pleased by the rapidity
with which they found jobs, again primarily in the sector.

The decrease in the enrollment of the Evening Law I class was not due to
a boycott of classes, but is the expected attrition rate of about 40%. Although
the candidates are well qualified, many find that the schedule of work is too difficult
to combine with their regular work and normal life. The evidence continues to
support the decision to lengthen the evening course from four to five years, because
the lightened load in each year has resulted in a higher enrollment in the evening
program, despite the greater length of the course.

Staff-student Relations

One of the projects we undertook at the beginning of the academic year was
to have a series of full-faculty discussions on issues related directly to students,;
and then for me to meet with students in groups no larger than a class year.

The topics the staff covered were: Ethiopian-University Service (EUS); the
Honour Code; the Law Library; the Advisory System; non-academic activities (sports,
forums, etc); teacher evaluations by students; Law House; and the University student
legislation (Title V). In my meetings with students, a total of 77 separate issues
were raised! This process was completed by mid-December, and it was hoped to
continue the dialogue leading to action early in the second semester. The student
withdrawal in the second semester precluded the full effectiveness of this plan. But
a number of successful items may be noted.

An early problem was the double assignment of some of our EUS students
to high school teaching and to law jobs (which came later due to budget constrains).
With the help of the Academic Vice President, Dr. Mulugeta Wodajo assignment
to the government legal offices got the priority which is what the students wanted.

The Law II class wanted help in organizing and financing a trip during the
break between semesters to go to Expo 72 in Asmara, and this was accomplished.
The students were very organized and funds were raised quickly. Such activities
serve an important educational purpose and will be encouraged. Problems about the
Law Library, which formed a large number of the points raised by students, were
solved, especially after the arrival in the second semester of our Law Librarian,
Mr. Akhigbe. We had an evaluation by students of their teachers, which was both
encouraging in its general conclusions and helpful to individual teachers. It also
helped me to identify teachers who needed attention. Finally, we completeted, prepa-
rations for negotiating the status of Law House with the central administration.
This project involved staff, students, and alumni, and the Committee aimed for
completion next year.

One difficult student problem was the last-minute decision of our final year
students to walk out on a final examination in a required course. The dilemma was
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obvious. If students did not take the final exam in the required- course, they would
not be qualified to graduate; but if the Faculty sanctioned their behavior it would
be academically unsound and would be an unfortunate precedent. After more than
200 man-hours of discussion, the full-Faculty delegated to me the task of resolving
the dispute. The solution which was accepted by both students and staff included
a rigorous oral examination for each student. The solution was fair but arduous,
and therefore was not a precedent which would be eagerly sought by future classes.

Teaching Staff
We had 18 full-time academic staff members in residence this year: a graduate

assistant; 8 lecturers; 2 assistant professors; 2 associate professors; and 5 piofessors.
Because of unexpected procedural difficulties encountered in arranging the Vromotion
of our graduate assistant to assistant lecturer, for which he was more than qualified,
we have agreed with central administration to appoint new teachers at a level no
lower than assistant lecturer.

Staff Studying Abroad and New Ethiopian Staff
Only Abiyu Geleta was sent abroad this past year, following 2 years of teach-

ing on the Faculty. He is at Harvard doing an LL.M. program, and he is doing
well. In the summer of 1972 he participated in the Law and Development Seminar
at the University of Wisconsin. He is specializing in property and development law.
He will replace an expatriate position in September of 1973. /

Three of our Ethiopian teachers completed their second y~ar of study abroad,
and were scheduled to return to the Faculty at the beginning of 1965 E.C. (September
1972). Each of these men has already taught two years on the Faculty:

Fasil Nahum (LL.M. Yale; replaces two expatriates who end their teaching
contracts at mid-year (Verhelst and Lang).

Semereab Michael (advanced degree work, University of Brussels; replaces Winship.)
Worku Tafara (LL.M. Northwestern University Law School; replaces Melin.)
Three other Ethiopians studying abroad agreed to join the Faculty at the be-

ginning of 1965 E.C.
Bilillign Mandefro (LL.M. Yale; fills post originally allocated to Ethiopian who

did not receive government release.)
Fikre Merid (Licence en Droit and D.E.S., Univesite d'Aix; fills post originally

allocated to Ethiopian who did not receive government release.)
Fisseha Yiwer (LL.M. University of Pennsylvania; replaces Berhane, who is leav-

ing the Faculty.)
In addition, two other Ethiopians agreed to join the Faculty:
Girma Wolde Selassie (who replaces O'Donovan).
Hagos Haile (who replaces Jacomy-Millette).
Ethiopian Staff-Selection Methods
The new teachers are truly exceptional both academically and otherwise. The

recommendation of these persons to the central University administration was the
result of a very long selection process in the Faculty beginning in the first semester
of 1970.
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In the past there was a controversy in the Faculty: should our teachers have

some years of experience outside the University befoie coming to teach, or should

they come directly to the University to begin the demanding profession of an aca-

demic teacher? I will not here revive the theoretical argumentation on each side,

because as a practical matter we cannot easily get releases from the government

for the men we want. Of the 3 offers made for 1970-71 to men of experience

and who were serving in government, none was released despite hundreds of hours

spent on negotiations.

These disappointments did not deter us, however, from interviewing all potential

candidates mentioned by staff or others from the earliest days of the law school.

These investigations and interviews began in 1970 and were carried on until quite

recently, when a narrowed list was further cut until our Academic Commission and

Recruitment Committee reached the final choices.

By the end of the year, both Dr. Berhane Ghebray and Ato Mebrahtu Yohannes

decided to leave the Faculty. Dr Berhane will become the director of an insurance

company, and Ato Mebrahtu will return full-time to the Ministry of Community

Development and Social Welfare. Although I anticipated in my December 1970 report

to the Ford Foundation the loss of some of our Ethiopian teachers to challenging

jobs outside of the University, it was nevertheless disappointing to lose persons we

had come to know and admire. In a large sense, however, my basic feeling is not

one of disappointment because I know they will make important contributions where

they have gone, and because they may in the future return to the Faculty - for

the reasons I hopefully noted in the introduction to this report.

Seven Year Staff Projection

The following chart indicates the projected staffing situation over the next seven

years, based on maximum staffing and upon stated policies which may in fact be

changed. Further, and apart from other considerations, the possibility of continued

foreign funding for the number of indicated expatriates is unlikely. Most important

there is considerable pressure upon the Law Faculty to reassess its need for teachers

in light of the pattern of teaching loads elsewhere in the University. The chart

does provide, however, a basis for considering the staffing pattern at a maximum

level, and it is based on four (assumed) policies: (i) three new Ethiopians yearly

and a total staff of 21; (ii) a newly hired staff member must teach and do research

in Ethiopia for at least 2 years before going abroad for his LL.M.; (iii) he will

then stay 2 years abroad while doing his LL.M-; (iv) when the Ethiopian staff

reaches 18 of 21 posts, there ought to be reserved, for at least a few years, 3 posts

for mature and experienced legal scholars from abroad. If the present trend continues,

the Ethiopian faculty will be quite good, but it will be a faculty of relative in-

experience, so that the admixture of 2 or 3 experienced scholars could be useful.

Rejection of this policy would not much change the chart. The chart does not

take account of many other variables, such as requests for Ph.D. study abroad

which will occur later in the time scale.
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Ethiopian in Residence Expatriates or Ethiopians Studying
at HSIU Others Abroad

72-73 (65) 11 10 1
73-74 (66) 12 9 3
74-75 (67)* 13 8 5
75-76 (68) 13 8 5'
76-77 (69) 12 9 6
77-78 (70) 15 6 3
78-79 (71) 18 3 0

*Thus, in 74-75 there would be 18 Ethiopians hired, and there are 21 total
posts. However, the coming and going of the Ethiopians to study courses creates
a pattern whereby from 1973 to 1978 there would be the need for approximately
8 qualified expatriates a year if the assumed figures of 21 maximum teachers is
accepted. There are three alternatives to this: a) hiring more full-time Ethiopians,
which would have the effect of increasing the satff to an untenable total; or (b)
hiring part-time Ethiopian staff, which would mean that the part-time teachers had
even less teaching and research background than the relatively inexperienced full-time
Ethiopian staff; or, (c) reducing the total posts from 21 to some lessei number,
which would have serious repercussions judged by present Factulty activities and
standards. But this will be thoroughly considered next year.

Activities of the Full-Time Teaching Staff

In addition to taking their regular teaching duties, members of staff engaged
in many important activities.

Berhane Ghebray- Director of Law Faculty Extension Program. Member of several
University groups: Faculty Council; Extension Committee; Development and Finance
Committee; Personnel Committee; and Discipline Committee. Additionally served
as member of the following Ad-Hoc Committees; Committee Studying the Status of
Ethiopian University teachers; Committee studying the status of Asmara University;
Committee Studying the Academic Equivalence of Degrees, Diplomas, and Certifi-
cates; Committee Investigating the Condition of Detained Students. Doing research into
property and tax law.

Brun-Otto Bryde - Articles Editor. Journal of Ethiopan Law and member of
Faculty's Research and Publications and Library Committees. Published a book in
German on economic advisory council (Hamburg, 1972), two articles (on African
international relations and Ethiopian law) in German journals and a note for JEL.
Prepared course materials for commercial law; started (together with Peter Winship
a case-collection on Ethiopian Commercial Law. He presented a public lecture on
law and development at the German Cultural Institute.

Daniel Haile - Case Editor of the Journal of Ethiopian Law; prepared and
had approved detailed syllabus for Natural Resources course, and preparing teaching
materials for the same course. Member of the University Faculty Council, and
assisted (with Jon Eddy) updating of Consolidated Legislation of Faculty Coucil.
Member, Faculty Research and Publications Committee, and several ad hoc com-
miittees. Acting Chairman, Law House Alumni Assistance Committee. Published
note on Ethiopian labour law in JEL.
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Jon Eddy - Assistant Dean and Secretary of the Law Faculty Academic Con-
mission. Occasional service as Acting Dean. Member, University Faculty Council
and (with Daniel Haile) prepared new version of Consolidated Legislation of the

Council. Completed analytical note on "subrogation" in the Ethiopian law of contracts
preparing similar notes on performance, default, and force majeure to be usedin

Contracts Law Manual, teaching materials, or notes for JEL. .

Jeremy T. Harrison - Chairman, Faculty's Research and Publications Committee.
Working on teaching materials for Civil Procedure; Member, Editorial Board of the

Journal of Ethiopian Law. He spent a great deal of time reorganizing the business

operations of Law Faculty's publications, sales and distribution.

Annemarie Jacomy- Millette - Director, Faculty's Jessup International Law Moot

Court Competition. Managing Editor Journal of Ethiopian Law. Completed three

volumes of teaching materials on African questions for the course on international
organizations; prepared materials on Treaty-Law in Ethiopia with a view to publish-

ing an article, including a List of Treaties and International Agreements to which
Ethiopia is a Party. Continued research in the field of the Ombudsman (article to

be published in a Canadian Law Journal). Member, Faculty's Reserch and Publica-
tions Committee; contacts with OAU and ECA and attendance at meetings and

conferences organized by these Organizations.

George Krzeezunowiez - Published:1) "The University College Period in Ethiopian

Legal Education" Journal of Ethiopian Law, vol. 8, No. 1; 2) "Quizzes in Eth-

iopian Family Law" JEL, Vol. 8 No. 1. 3) "An Introductory Theory of Laws in the

Context of the Ethiopian Legal System", JEL Occasonal Paper No. 3. Started a

manual on "The Ethiopian Law of Compensation for Damage." Member, University

Staff Development Committee and Scholarships Committee; Law Faculty Research

Committee; Chairman, HSIU S.D.P.C. ad hoc sub-committee on terms of reference

for Scholarships Committee. Other activities included - continuation of consultative
meetings with former students now lawyers; correspondent of International Academy
of Comparative Law in re program-planning for 1974 Congress.

Franz Lang - Assembling instructional material on Administrative Law and pre-

paring background papet for administrative law course on interdisciplinary model.

Member, Law Faculty Curriculum Committee; special examiner for Department of

Public Administration; and arbiter, German School association, Delivered lecture in

Faculty of Arts interdisciplinary Seminar series.

Mebrahtu Yohannes - Project Director of UNDP Law and Population program at

Law Faculty - preliminary woik completed; Member, University EUS Committee
and Law Faculty Reserch and Publications Committee. Preparing Amharic language
Manuals on Successions and Criminal Procedure Law. Completed two Amharic.

articles for the layman, "The Judge" and "The Witness." Continued to serve as

SecretaryGeneral of the Ethiopian Child and Family Welfare Association, Associate:

Secretary-General of the Ethiopian Council of Social Welfare, and chairman of several

of its consultative committees. Prepared with another, reorganization chart for the

Minstry of Community Development and Social Affairs, which was accepted.

Robert A. Melin - Completed three volume text, Evidence in Ethiopia (provisional
edition); prepa:ring final edition of same text with estimated date of completion 30,

September 1972. Published "Summary of Ethiopian Laws" in Survey of African-

Law 1970, School of Oriental and African Studies, University of London; member,

Jessup International Law Moot Court Committee.
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Katherine O'Donovan - Published in Journal of Ethiopian Law, Vol 8, No 2 an
article on "Void and Voidable Marriages in Ethiopian Law." Prepared teaching
materials on the Law of Persons (final edition) and Family Law (preliminary edition).
Prepared note on the "Status of Women under Ethiopian Civil Law" for the Ethio-
pian Women's Welfare Association. Continued research on Family Law. Member,
Law Faculty Academic Commission, the Law Faculty Research and Publication Com-
mittee and the Jessup International Law Moot Court Committee.

Selamu Bekele - Co-ordinator, Parliamentarian Course Development program in co-
operation with the State University of New York, with Dr. Nunez. Member, Law
Faculty Academic Commission and Law House Alumni Assistance Committee. Com-
pleting Law Faculty Archive inventory and re-organization. Research into aspects
of Ethiopian constitutional law.

Ronald Sklar - Published in Vol. 8, no. 2 of the Journal of Ethiopian. Law: "Desire
'Knowledge of Certainty,' and Dolus Eventualis: Intention under the Ethiopian
Penal Code" Preparing comment on High Court decision and series of comments
on key articles of the Penal Code. Preparing supplementary teaching materials for
Penal law. During year, assisted Professor Annemarie Jacomy-Millette in.directing
the Jessup International Moot Court Competition. Coordinated Faculty's brief-writ-
ing program. Member, Law Faculty's Academic Commission, Library Committee,
and Curriculum Committee.
B.J. Tennery - Chairman, Curriculum Committee of the Faculty of Law and member
of the University Curriculum Committee. Engaged in research and -compilation of
materials for Employment and Labour Law. Continued efforts to organize the
relationship of the Faculty of law and the Ministry of Justice on a formal basis,
including the possibility of an Advisory Council; member of informal committee of
Faculty and Ministry of Justice personnel which is preparing a joint progarm to
review and clarify the Codes of Ethiopian Law; assisted Central Personnel Agency
in selection of legal advisor for one of the ministries. Member and informal Counsel of
the Tournament Committee of the Imperial Golf Club. Also devoted considerable
time to family, dogs, horses, and landlord.
Thierry G. Verhelst - Co-Director, Center for African Legal Development, and
Editor of CALD publication, Legal Process and the Individual - African Source
Materials (in French and English); member, Law Faculty Library Committee. Com-
pleted: - "Les obstacles au development agricole en Ethiopie" (in collaboration for
a world-conference on agrarian reforms); introductory notes and bibliographies for
Rwanda and for Burundi, for "The Constitutions of the Countries of the World"
(A. Blaustein, Ed.). Research - "Political control on land in traditional African
societies," to become a book by 1974. On leave second semester 1971-72, to Rwanda
advising the "Centre national de formation judiciaire" of the Supereme Court. Author
of a book on Rwanda's legal development (to be published in 1973), and of
analytical tables covering the laws of Rwanda.
Peter Winship - Editor-in- Chief for volume 8 of the Journal of Ethiopian Law;
completed supplementary materials for introductory course on the Law of Business
Organizations; completed manuscript on book, Background Documents of the Ethiopian
Commercial Code, approved for publication by the Faculty of Law subject to the
consent of the Ministry of Justice. Prepared revised syllabus for course (created by
him) in Law & Economic Regulation; wrote note on industrial property rights in
Ethiopia; collected court decisions interpreting Books I and II of the Commercial
Code. Represented Faculty at conference in Uganda on teaching materials for the
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law of business organizations in Africa. Member, Faculty Library Committee,
Faculty Research & Publications Committee, and University ad hoc Committee, on
Patent policy. Prepared drafts on the Revised Investment Proclamation at the request
of the Investment Committee of the Imperial Ethiopian Ministry of Commerce,
Industry & Tourism (the final draft was accepted by the Committee).

In addition, the Law Faculty had the benefit of the services of Alain Chedal
and Donenic Pierson, who are Volunteers provided by the French government for
teaching French to law students. M. Chedal prepared materials for Legal French
and served on the Faculty's Curriculum Committee.

I would like to add to the preceding resumes a few personal words about
four members of our staff who this year completed thier contracts with the Faculty.

As the summer of 1972 came to an end, Robert Melin continued to work on
the final version of his teaching materials on the Ethiopian law of evidence. He used
his entire holiday period for his project, and continued to work after the end of
his contract, receiving from the International Legal Center only a small amount of
expense money which was far short of his regular salary - it was Bob's determina-
tion to complete something of use for his colleagues and students which I will most
remember about him.

Annemarie Jacomy Millette and Katherine O'Donovan departed at the end of
the year to take up teaching positions respectively, in Canadian and English univer-
sities. During 1969-70 and particularly during the special summer session of 1970,
there was no one who helped more than Katherine to keep the day-tb-day adminis-
tration of the Faculty in running order, and she ably served as Acting Dean. Later,
as Chairman of Research and Publications Committee, she selflessly spent many
hours managing the printing of the Faculty's publications. Because Katherine stayed
with us for a third year, she also found time to publish scholarly work in this
Journal and to create new teaching materials for the Faculty. Annemarie Jacomy-
Millette began by concentrating on her teaching and research, but soon demonstrated
that she was additional proof, if anyone needed it, that administrative skill can be
combined with graciousness and charm. Of the many responsibilities she carried,
she will undoubtedly be best remembered for the well-designed Jessup International
Moot Court Competition she managed so successfully. She too has left us new
teaching materials, and completed important research into Ethiopian treaty law.

Peter Winship was also extraordinary. He served four years in Ethiopia - two
years as Legal Advisor in the Ministry of Commerce, and two years on our Faculty.
Perhaps I can best express my feelings about him by saying that I would be con-
tent with any teacher who did even half as much as he did. I refer you to his
resume, above, which is a reflection of the amazing volume of projects he comple-
ted, but which cannot begin to reflect the tremendous respect we all felt for him
and the excellent quality of his work.

Alumni and Outside Contacts

At the end of 1963 E.C. (70-71) we had more than 150 graduates of our L.L.B
program. Nearly all of them are in key public service postions.

I believe strongly that this group should build upon the sense of professional
community which was fostered in the law school, and which should be directed
toward an effective national contribution. There are also many ways in which our
alumni can be useful in helping to improve the quality of the law school.
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Several years ago a successful banquet of all Law graduates, degree and sub
degree was held, in order to inaugurate an alumni group. But thereafter the organiza-.
tion became moribund. Based on this experience, I felt a better chance might be
had if the organization began with the LL.B. graduates, and if a series of activities
with definite results could follow. If this plan succeeded, then a wider group .could
be organized, based upon the feelings of our alumni. t

The initial organizational meeting this year attracted 80 distinguished alumni.
Everyone introduced himself, we talked about law school and we watched the film
Twelve Angry Men. I also asked for and got volunteers to help with various faculty
projects. The first major project was the "Law House Assistance Committee," com-
posed of staff, alumni, and students. Many meetings of the committee and sub-
committees were held, and by the end of the year we had producd the drafts
which would be the basis for attempting to settle finally the unclear status of Law
House, both administratively and financially, before any serious, problems could arise.

My hope is that by a series of such alumni- faculty ventures that the Faculty
can assist in building and alumni organization which wili be effective in even more
important areas - such as the control of professional standards and professional qua-
lifying exams.

Bill Tennery and Jon Eddy had a series of meetings with the Ministry of
Justice as a follow-up of our successful conference of last year. The primary goal
at this time is to create a joint program to review and make clarifying chaiges
in the various Codes of Ethiopia. The meetings proceeded, well, but near the end
of the year it was unclear whether the changes should begin with mostly techinical
amendments or seek to include more substantive changes.

A related activity was the annual banquet of the Journal of Ethiopian Law,
because the editor in chief, Peter Winship, invited all former student editors. We
thus had an alumni meeting of the J.E.L. and used the banquet for some serious
discussion as well as the usual friendly exchanges.

Curriculum and Academic Standards

Bill Tennery's Curriculum Committee accomplished the innovation of three major
steps during the year: 1) a basic effort to improve the French language program
in the Faculty; 2) a significant change in the senior writing program and; 3) the
creation of "Senior Seminars."

All of these changes were steered through-and altered by the-many groups
in the Faculty and University, and secured approval in the University Faculty
Council at the end of the year. Several other less important changes- such as
changing course names and some credit hours - were also approved by the Faculty
Council.

1) The Curriculum selected the French program as being the highest priority for
change because of the demonstrated fact that few of our students learn enough
French to be of any value despite two years of formal training. Opinions on the
Faculty were widely varied- from those who believed French should be abandoned,
to those who believed it could be improved. I will not here give the details, but
the resolution was that the program should be under the academic supervision of
the French languages program of the University's Department of Foreign Languages,
and the head of this department participated in the accepted solution. The basis
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of the revisions was the belief that ability in the French language is desirable in
view of the research materials relevant to the codes. But the Faculty also determined
that the new program should be carefully evaluated at the end of next year to
see if, under professional guidance, the desired results were being achieved.

2) The new "senior thesis" replaces the two senior papers. The main aim is toA
give the students opportunity to do research in greater depth and to improve the quality
of their writing. An oral defense of the thesis would also be required. In the past
the Curriculum Committee has made several recommendations concerning the impro-
vement of the writing programs in the Faculty, including the recommendation of
an Amharic writing course. The implementation of the senior thesis requirement is
an encouraging step in the direction of better writing programs.

3) The "Senior Seminars" provide a flexible formula under which a teacher with
an in-depth interest in a particular legal subject and with sufficient number of
interested senior students, can proceed to explore it without the need to proceed
through all of the layers of approval necessary to make basic changes in a curricu-
lum. We expect a number of interesting pedagogical experiments with this formula
in the Faculty.

Evaluation of Teaching

While implementing new programs, we continue to make every effort to improve
the quality of existing teaching. 1) Early in the semester we required each teacher
to prepare his reading assignments in detail and linked to periods of time no greater
than two weeks. 2) We required "course reports" on each course, which include
the teachers comments on (i) how he organized the course and the assigned read-
ings; (ii) the method by which he taught, including writing assignments; and (iii)
his general comments. 3) We have confidential evaluations of teachers by students,
reporting only to the Dean, who discusses them only with the individual instructor,
and only after the instructor has completed his marking of his exams. The eValua-
tion sheet asks for impressions on individual characteristics (such as "organization
of lectures") as well as an overall rating of the lecturer. The Faculty agreed (with
one exception) to this evaluation, but also agreed that care would have to be
taken in "evaluating the evaluations." My personal feeling is that they are most
useful, but I do not consider them as conclusive about the staff member, even
in regard to the single factor of teaching.

We have discussed the possibility of "visits" to teachers' classes by fellow-teachers
and will attempt to add this approach next year.

In the related area of "academic standadrs" we have had guided discussions.
Professor Ronald Maudsley of London University was, in particular, a stimulating
group leader, because very strong differences of opinion resulted and we continued
to talk about "standards" long after his visit had ended! As the basis for the dis-
cussion, he had read many of the examination papers already marked by staff. We
discussed and did not agree upon the "external examiner" concept which includes
a "second reader" for examination scripts.

The Faculty did introduce a mild form of the "second reader" idea by having

all drafts of the final exmination read with great care by at least one person
other than the teacher who wrote is as a part of the Academic Commission's
more general supervision of the exams.
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The Jessup International Moot Court Competition

Annemarie Jacomy-Millette directed the competition, with assistance from RonSklar, who directed the competition last year. That our student team who wonthe Faculty's competitions went on to win the International Competition is nowXellknown. The Faculty and team received considerable publicity and His Imperial Maje~y
honored the team by receiving them at the Palace.

The Ethiopian team was composed of Captain Goshu Woldie, Ato Abdul WassieYusuf, with Ato Assefa Chabo -they went undefeated against Argentina, ,Liberia,the United Kingdom, and Zambia. In the final competition against the winner of theAmerican graduate law school teams, our team came within two points of winning.Our team was awarded the trophies for best oralist and best memorial in theinternational Competition, and Captain Goshu won the award for the best oralistof the final competition. Ato Haile Fisseha who was narrowly eliminated in thefinal selection process in the Faculty deselves credit as well for the final teamresults. Credit for our success must go to the members of staff who workedon the Moot Court Committee, and to all members of staff and a number of
distinguished persons from outside the Faculty who helped in judging the compti-
tions.

For those who think of a moot court competition as being mainly a test oforal persuasion, I want to emphasize how important the written "memorials" were,for they counted more heavily in the point grading scale than did the elementof oral legal argumentation. I vividly recall meeting our team on their return fromWashington D.C.; one of our team had hardly stepped of the steps from theairplane when he said, "When we read the British brief, we knew we beat them!"

The Diploma Extension Program

Dr. Berhane Ghebray directed this program, which presently has two classes-one to graduate in the summer of 1973, and the other one in the following year.During the year we again had outstanding part-time teachers: Major Abebe Guangoul,Deputy Commissioner of the Pensions Commission; Ato Abebe Worke, Judge ofthe High Court; Dr. Assefa Habte Mariam,. Legal Advisor, Ministry of Commerce,Industry, and Tourism; Ato Eden Fassil, Deputy Registrar, Supreme Imperial Court;Colonel Legesse Woldemariam, Abba Dina Police College; Major Shimelis Metaferia,Legal Advisor, Armed Forces; Ato Shiberu Seifu, Attorney; and Dr. Worku Ferede,Attorney. There are now teaching materialis in Amharic for the Tollowing courses:Penal Law; Criminal Procedure; Property; Commercial Law; Consitutional Law
and Extra-Contractual Liability.

The most important administrative development was that Dr. Berhane wasable to lower the salaries for our part-time teachers to the level received by part-time teachers in the rest of the University, without losing our qualified teachers.In the past the differential in favour of our teachers was based partly on theassumption that they would produce Amharic teaching materials, but the reslts weredisappointing. Dr. Berhane introduced an inducement scheme which provides extracompensation for teachers who produce Amharic teaching materials. This has suceededso well that it might well be a model for other sub-degree courses.
The basic questions that the Faculty raised about the sub-degree programs twoyears ago have not, however, been answered although discussion continues. Presently
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the Faculty is leaning toward "specialist" courses rather than generalized low-level

courses. Thus, judges, for example, might be taken as a special group. But this

,laves unsettled the increasing demand from the provincial towns for generalized

courses. 1

Until there are a sufficient number of Ethiopian members of the full-time teaching.

staff to take an interest in the Amharic-language programs in Extension, it is un-

likely that any sgnificant change can take place. Since we'should have the essential

ingredient- of a majority of Ethiopians on the Faculty next year, it is hoped that

real progress can then begin to take place.

One possibility for a specialist course would be a Parliamentarians program.

Dr. Berhane assisted me in arranging for a Parliamentary Project with the State

University of New York, which prvided us at no cost a legislative expert, Dr.

Richard Nunez. During the summer of 1972 he began working with Ato Selamu

Bekele of out Faculty to produce teaching materials for such a course.

Research and Publications

Jeremy Harrison became Chairman of the Research and Publications Committee

at the beginning of the year, and quickly began an intensive investigation of our

business operations. He did a superlative job in discovering and clearing up prob-

lems which few academics would venture to undertake. One early result was that

the employee who was supposed to be doing the job was forced to leave the University.

The business problems created by the sales of our publications are vast in number

and complex in nature. There will be no easy solution, as some have wishfully desired-

Professor Harrison began negotiations with Sweet and Maxwell Ltd. as a possible

distributor abroad, and established a successful relationship with the City Book

Shop in Asmara. He also employed a new Publications Assistant, Woz. Elleni Assaye

who learned quickly and helped overcome the confusion which has characterized

the sale of our books in the past. Nevertheless, it will be matter of months rather

than weeks before the Faculty has an effective business system fully coordinated with

the central business offices.

The research and publications are themselves impressive. The efforts of individual

staff members may be seen best in the individual reports, above. Other important

developments during the year were the following.

Three books went out of print and were reprinted by off-set: Consilidated Laws

of Addis Ababa (Ewing, Ed.); Conflicts of Law in Ethiopia (Sedler); and Volume

I of Ethiopian Constitutional Development (Paul & Clapham).

In November of 1971 the Faculty began distribution of Volume II of Ethiopian

Constituonal Development (Paul & Clapham), which had been eagerly awaited.

Professor Kindred's translation of Professor David's Commentary on the Civil

Code of Ethiopia was sent to the printers, as was the voluminous Consolidated

Legislation of Ethiopia. Peter Winship's book, Background Documents of the Ethiopian

Commercial Code, was approved by the Committee, and by external evaluators, and

was to be published in 1965 E.C. (71/72).

The Journal of Ethiopian Law

The final report by the Editor- in-Chief, Peter Winship, dated June 12, 1972

should be referred to by editors for many years to come, because it covers many

of the alternatives open to the Journal in its publication policy.
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The one point I would like to emphasize is that the editors did' what ' I feel
is necessary - to engage the full-facutly in the process of thinking about and prd-
ducing the Journal, as the Editor-in-Chif states in his conclusion:

"This year's editorial staff inherited an imposing reputation and an administrative
mess. Starting afresh had the advantage of allowing the Facuty toh eview
existing policies and procedures but had the disadvantage of slowing up publica-
tion while the editorial staff gamed experience. Next year's staff will include
at least two of the present editors and by then a publications assistant sho-
uld have been hired. Continuity is essential if the Journal is to avoid administra-
tive chaos but continuity should not be an excuse for not continuing to re-
examine Journal policies and practices."
This year's editorial staff distributed Volume 7, Number 2 in October, 1971,

which was prepared in the preceding year, and published Volume 8, Number 1, and
sent Volume 8, Number 2 to the printers.

In addition, the Journal inaugurated its "Occasional Papers" series, which consist
of mimeographed pages bound in a printed cover. These papers are not published
unless they are of a scholarly standard equivalent to Journal articles. Their difference
is found in factors such as an emphasis on empirical research not wholly related
to law or a particularly long length.

The Center for African Legal Development
The major development of the year was the publication of Legal Proceis and

the individual-African Source Materials (Verhelst, Ed.) in French and English editions.
Co-Director Thierry Verhelst also served as advisor for legislative and training
developments in Rwanda.

During his absence for this work, I became engaged in the possibility of the
transfer of the African Law Digest from Columbia University in New York to our
control and direction. This required many preliminary meetings, particularly with
the central administration. Connected with these efforts, but potentially separate,
was the possibility energetically pursued by Professor Vanderlinden that the Faculty
might receive another substantial grant from the Belgian government.

The Law Library
Between the first and second semester we had the professional services of

Professor Blaustein, of Rutgers University, under the auspices of a regional USIS
grant. He went through the library with great energy and regard for practical detail,
and compiled for us a formidable list of tasks. Fortunately, at the beginning of the
second semester our new Law Librarian, Mr. Akhigbe, arrived, and he quickly took
charge. He is the first librarian we have had in years who also has legal training,
so we have high expectations for his work.

Looking Ahead
Two of the most important tasks for next year are: 1) preparation for the

visit of the Ford Foundation Evaluation Team: 2) the planning for the next five-
year plan, including the question of my successor. The remainder of our major acti-
vities are probably already determined by the directions we have taken this and last
year. In particular, however, the efforts to create ties with our alumni could easily
cease, and I am determined that they do not. One area where a new program
might start is in the "Legal Aid" or "Law Clinic" area. Both Ato Worku Tafara
and Ato Fasil Nahum have been visiting different kinds of clinics in the U.S. to
see if they believe anythaing is adaptable to Ethiopa.
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The following reports are cases decided by the Supreme Imperial and the High

Courts of Ethiopia. The Amharic judgment is official and always preceds the Eng-
lish.

The Journal of Ethiopian Law is a scholarly publication, addressing itself to all

members of the profession. Its purpose in publishing judgments is to make known

to the profession interesting decisions which in the opinion of the Board and Edi-

tors raise important issues of law. In selecting a particular judgment for publication, the

Board and Editors do not wish to convey the impression that the judgment is

definitive on any proposition for which it may stand although the quality of the
decision is always an important consideration in determining whether it should be

included in the Journal. When, in the opinion of a Board Member or an Editor,

a judgment is of interest and raises an important issue of law but there is reason

to believe that aspects of the decision are contestable or that the result reached
by the court is not clearly the only supportable conclusion, a note on the case

is often included. The absence of such a note is not however to be interpreted

as indicating complete finality on the issues raised in the case, as it is expected

that member& ~of the profession on all levels may hold differing opinions on the

merits of any judgment published herein.
The Members of the Board and

The Editors.
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HIGH COURT
Asmara

Judges:

Ato Haile Aman
Ate Usman Arabi
Ato Tesfit Zemichael

ALDO TAGLIERO ET AL vs. TURUNESH TEFERI ET AL

Civil Appeal No. 153/64
Successions-Form of Will-Rights of Collateral Relatives-Validity of Evidence adduced-Civil Code
Arts. 884(1), 903, 939(l), 971, 2010, 2011-(Civ. Proc. C. Art. 345(2).

This is an appeal against the decision of the Awradja Court which held the will invalid and
made the present respondents (collateral relatives), additional legatees.
Held: Awradja Court decision reversed.

1. Wills made in pursuance to both the law of the domicile of the testator (foreign land)
and the law of Ethiopia are valid.

2. Second and third relationships are not "endowed with a right to the property inherited
unless appointed by universal title.

JUDGMENT
1. This is a case involving the question of succession of Commandatore

Guovanni Tagliero, deceased.
2. It has been ascertained that the deceased died on July 5th 1971 G.C. in the

city of Torino, Italy, where he was residing.
3. It has also been ascertained in the course of the arguments that on July 15th,

1963 G.C. deceased wrote and signed a will in accordance with the provisions
of Article 880(b) of the Civil Code and deposited such will with the notary
public of Torino. Such notary public revealed the contents of the will to
members of the family of the deceased at their request on July 12th, 1971 G.C.

4. The will made public by the notary disclosed that the entire immovable property
registered in the name of the deceased and located in Asmara as well as the
unpaid shares in a Company established in Asmara, named A. and G. Tagliero
and operating with a capital of E.$100,000 (one hundred thousand) devolved on
his brother Aldo Tagliero.

5. The obligation was imposed on the legatee to administer the proceeds from
both movable and immovable property as follows: two-thirds of all proceeds
to be given to deceased's wife, Mrs. Chesta Luigi until her death, the remaining
one third of the proceeds to be given to the deceased's sisters Tagliero Virginia
Tagliero Ada, Tagliero Adel and Tagliero Emma until their death. The beneficia-
ries under the will, represented by their attorneys, filed in the Asmara Awradja
Court a probate and administration file (No. 68/64) asking that the will left
by the testator be validated and that they be allowed to receive the proceeds
arising from the succession pursuant to the provisions of Article 971 of the
Civil Code.

6. The Awradja Court of Asmara ordered that a notice be published to the effect
that persons who might wish to contest the claim of the applicants, if any,
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appear before the Court with the substance of their objections on the hearing

date specified. Pursuant to such publication respondents appeared in Court

represented by their attorneys. They claimed that they too were sisters

of the deceased, born to the same mother, Imahoy Erigebe Kassa; that the

deceased had no children of his own; that their mother and the deceased's

father were both dead; and that, as a result, and in accordance with thet-

provisions of Art. 844(2) of the Civil Code, they, too, have a right to share in

the property of their deceased brother.
7. Counsel for applicants submitted that since the deceased died leaving a public

will the claim introduced by the opposers of the will should be rejected. In

support of his argument he quoted the provisions of Article 829(3) 'of the

Civil Code, which provides that only those people who are mentionedI in the

will can inherit.
8. Counsel for opponents submitted in his reply that:

(a) The instrument presented by the applicants as constituting the will of the

deceased does not meet the requirements of form of a public will under

the provisions of Art. 881 of the Civil Code in that it is nowhere stated

that such instrument was written, read and signed in the presence of four

witnesses.
(b) Half of the will was hand-written, while the other half was typewritten; it

can therefore be said that the whole of the will was not written by the

deceased in accordance with the provisions of Art. 884(1) of the Civil Code.

(c) Even if the will was written by the deceased, it is open to invalidation'

where it is not deposited with a notary or in a c6urt registry within

seven years after it has been made.
On the basis of the above reasons, opponents claimed that it be considered

as though their deceased brother had left no will, and that they be allowed to

participate in the succession under the provisions of Art. 844(2) and 853 of

the Civil Code.
9. Counsel for applicants, in his counter-argument, said that the facts as stated

by their opponents were untrue and that they seemed designed to pervert the

truth (a) that the will left by the deceased which was put in evidence was

hand-written by the testator in accordance with the provisions of Arts. 880(b)

and 903 of the Civil Code and was immediately deposited with a notary; (b)

that since the will was presented after it had been proved that it was made in

accordance with the law and as such was conclusive evidence, all provi-

sions cited by the opponents were irrelevant; (c) in conclusions, it was stated

that in view of the fact that the will was proved to be that of the testator and

since according to Art. 939(1) of the Civil Code relatives of the second, third

or fourth relationship were presumed to be tacitly left out, opponents had no

right to claim inheritance to the deceased's property.
In a judgment given on January 25, 1972 under Probate and Administration

File No. 68/64 the Awraja Court upheld the arguments raised by the opponents

and invalidated the will of the deceased by citing Article 881, 882, 884, 885 and

903 of the Civil Code. It held that the opponents should also be included among

the deceased's heirs.
This is an appeal brought by attorneys of the applicants against the decision

of the Awradja Court.

Reasons for the appeal
The will left by the testator which was presented to the Awradja Court in

evidence proves that:
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(a) The deceased had written the will in his own hand-writing;
(b) He deposited the will with the notary on the same day that he wrote it;
(c) The notary, upon presentation of evidence that the testator was dead,

revealed the contents of the will to the relatives of the deceased at their
request. _i,

The Awradja Court, without properly analyzing the evidence and by invoking
groundless arguments and citing irrelevant articles, invalidated the will thus commit-
ting a gross error in law.

If the court's decision is not reversed it will not only cause problems of an
economic nature but would also be against public morality.

Since the heirs of the deceased are only those mentioned in the will, respon-
dents cannot raise opposition by claiming the right of inheritance. It was argued
in the Awradja Court by counsel for appellants on January 3, 1972 that respondents
did not have to produce witnesses to prove that they are sisters of the deceased.
It was wrongly assumed by such Court that appellants accepted respondents claim
that they were sisters of the deceased and gave an erroneous judgment.

Even at the court of appeal, attorneys for appellants did nothing to show that
they have agreed to their contention. In their original statement opponehts said
that their mother (who was also the mother of the deceased) was called Erigebe
Kassa. In their written supplement to this statement, which they thought wolild
back their original claim, they said that their mother was called Imahoy Mikure
Kassa, forgetting what they stated in their original contention. They said that should
the court find this to be relevant, they would be happy if the court considered
and examined it for them.

In addition to the above, counsel for appellants have produced in evidence
photocopy of deceased's will to prove that such will was handwritten by the deceased
and asked the Court to accept it as additional evidence pursuant to the pro-
visions of Arts. 327(3) and 345 of the Civil Procedure Code. It was so done.

Another photocopy of the will, duly authenticated by the Ethiopian Embassy
and the Ministry of Foreign Attffairs was given to respondents.

In concluding their argument, counsel for appellants said that the laws cited
by their opponents in the Awradja Court were irrelevant to the present case. They,
in turn, cited Arts. 884, 897, 903, 939, 2010 and 2011 of the Civil Code in sup-
port of their claim.

Counsel for respondents begged the court to affirm the decision of the Awradja
Court and repeated the arguments stated in the Court of first instance.

The Law

The problem at hand is the will left by the deceased, Commandatore Guovanni
Tagliero. It is this Court's contention that the Awradja Court erred in law in
deciding that the will was invalid for the following reasons.

The Awradja Court did not take into consideration the fact that the will was
made on July 15, 1963 G.C. in accordance with the requirements of the place of
residence of the deceased, i.e. Italy, and of Articles 884(1), 897(1) and 903 of the
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Ethiopian Civil Code. Such will was deposited with the notary of deceased's place

of residence on the day it was drafted and signed.

Evidence, duly authenticated by the Ethiopian Embassy in Italy and the Ministry

of Foreign Affairs, has been adduced to the effect that the notary, acting in accor-

dance with the provisions of Article 971 of the Civil Code, disclosed the contents

of the will to the family of the deceased at their request.

Counsel for appellants produced a second photocopy of the will to prove that

the whole of the will was in deceased's handwriting. This was presented as addi-

tional evidence after it was ascertained that it was a true copy of the will. In the

interests of justice, the Court accepted such evidence in accordance with the ptovi-

sions of Art. 345(2) of the Civil Procedure Code. Another photocopy of such will

was given to respondents. The authenticity of the will presents no problem since

the instrument consists of one hand-written page and two lines on the back of the

same page and is duly signed.

Arts. 2010 and 2011 of the Civil Code provide that evidence produced in such

a manner is deemed to be authentic.

The appellants have not openly accepted that respondents are sisters and nephew

of the deceased. Even if this were so, they would have no right to the inheritance

since they are second and third relations of the deceased. It can be assumed that,

in accordance with the provisions of Art. 939(1) of the Civil Code, they were

tacitly left out.

Basically, in a case where a will is involved, it is the words of the testator

that have to be considered. We have,'therefore found that all arguments presented

by respondents are of no effect in law.

For all the above reasons, we find the decision of the Awradja Court in

Probate and Administration File No. 68/64 given on January 25, 1972, to be im-

proper in law and hereby decide that such decision be quashed and the will be

declared valid.

Copy of the present judgment will be sent to the Awradja Court. Both parties

will bear their own costs.

Judgment delivered at an open hearing this 5th day of April 1972 in the High

Court (Asmara).
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Supreme Imperial Court
Asmara

Justices:

Ato Haile Aman
Dejazmach Wolde Michael Mehari
Ato Zewdu Asfaw

HIRYTY GUANGUL (HEIR OF WOZ. HIWOT ASHEBER)
v. AZALETCH ZEWELDE ET AL

Civil Appeal No. 72/62

Promise to sell an immovable-contract of loan-indispensible party--opposition Arts. 358, 359, and
360 of the Civ. P. C., Art. 2877 of the Civil Code.

This case was originally instituted in the Woreda Court. Through the process of appeal it
reached to HI.M's Chilot. The case was then remanded back to the Supreme Imperial Court.
Held: claims of the appellants submitted to the Supreme Imperial Court were dismissed and the

case was decided for the petitioner to the Chilot.
1. Parties indispensible to a suit must be joined.
2. Promise to sell can be revoked at the option of the promissor.
3. Contract of sale of an immovable should be made in writing.

JUDGMENT

The case which originally started between W/o Azaletch Zewelde and Balambaras
Gebre-medhin Tesemma involved a house which allegedly the Balambaras promised
to sell to W/o Azaletch who loaned the Balambaras $1,763. However, the Balam-
baras sold the said property to W/o Hiwot and as a result W/o Azaletch brought
this suit in the Woreda Court. The case went up from the Woreda Court up to
the Supreme Imperial Court which finally upheld W/o Azaletch's claim of pre-emp-
tion to buy the said property. As soon as the Court decided in her favor W/o
Azaletch transferred the property in her name and sold it to Major Habte Selassie.

At this stage, W/o Hiwot, who was not a party to the case so far submitted
a petition to the Ferd Mirmera opposing the Supreme Imperial Court's decision.
On the other hand, Major Habte Selassie submitted a petition to the Ferd Mirmera
requesting it not to order a stay of execution on the land which he claims to have
bought legitimately and to affirm the Supreme Imperial Court's decision.

The Ferd Mirmera in Eritrea then gave its recommendation to Chilot pursuant
to a petition submitted to it by the respondent. The petition was then reviewed by
the Ferd Mirmera in Addis, which recommended that the case, including the oppo-
sition, be heard by the Supreme Imperial Court (Asmara). This recommendation
which was forwarded to the Honourable Afe-Negus Kitaw et al and to the Chilot was
based on Art. 358 ff. of the Civil Procedure Code.

"... Art. 35- Any person who should or could have been made a party to a
suit and whose interests are affected by a judgment in the suit may, if he was
not a party to such suit either in person or through a representative, file an op-
position to such judgment at any time before such judgment is executed.
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Art. 359(1) - An opposition shall be in the form of a petition which shall, on
payment of the prescribed court fee, be filed in the court having given the judg-
ment opposed to.

Art. 360(2) - The proceedings upon the filing of the opposition shall be subject
to the same provisions as the proceedings upon the original action and the co'urt'
may on the completion of such proceedings confirm, vary or set aside the judgment
opposed to.

Therefore, pursuant to the above articles it was decided that W/o Hiwot's op-
position be submitted to the Suprme Court in Asmara with a copy of the."opposi-
tion served on W/o Azaletch and Heirs of Major Habte Selassie and the court
was ordered to hear and decide the case observing these procedures. - A'

Since delay in deciding the case was likely to cause more harm it was in
addition recommended that it be heard and decided as soon as possible and if any
of the parties wants to appeal against the decision that he directly submit his peti-
tion to the Ferd Ataris in Addis Ababa in accordance with the earlier recommend-
ations made by the Ferd Miremeras."

Eventhough this Court was cognizant of this recommendation and did everything
possible to effect the immediate hearing and disposition of the litigation, the case
had to lag due to certain unescapable procedural delays.

For the purposes of clarity, a brief reference to the facts of the case at thi
juncture is essential.

1. The case first arose when Balambaras Gebre-Medhin sold the property he
had inherited from his mother to W/o Hiwot. After the property has been register-
ed under W/o Hiwot's name W/o Azaletch Zewolde brought a suit against the
Balambaras alleging that she had loaned the Balambaras $1,763 to help him cover
the funeral services and TEZKAR (a feast on the 40th day of the death of a
person) of his deceased mother. When he failed to pay her the money she alleges
that he promised her to sell the house he inherited from his mother to her, and
since he failed to do so she claimed that the contract of sale he made with W/o
Hiwot be invalidated and the property be sold to her.

2. The respondent, Balambaras Gebre-Medhin, in his statement of defence
acknowledged the debt, but asked that it be set off with the house rent due to
him from W/o Azaletch. As regards the case of the house however, the record of
the lower court shows that the Balambaras denied to have entered into any contract
of sale with W/o Azaletch.

3. Since the property under litigation had already been bought, paid for and
its ownership transferred to a third party W/o Hiwot, and the courts were aware
of this fact they have made a procedural error in not joining W/o Hiwot in the
proceedings.

4. The High Court, on appeal - rectifying the errors of the Woreda and
Awraja Courts and protecting the rights of W/o Hiwot decided as follows:-

a) It reversed the judgment of the Asmara and Hamassen Awraja Court.
b) It decided that the parties settle their accounts amicably by offseting the

admitted amount of $1,763 with the house rent that was due to the Balamn-
baras. However, reserving the rights of both parties to bring suit in court
that has proper jurisdiction if they failed to reach an agreement as to the
set off.
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c) As regard court fees and other expenses the parties were ordered to bear

their own expenses.

Since the court had in principle rejected W/o Azaletch's claim based

on the contract of promise of sale the above decision was not improper or

unfair. A

5. The Supreme Imperial Court, despite the sale of the property to W/o Hiwot

accepted W/o Azaletch's appeal and decided in her favour to buy the same property.

As a result of this very disappointing and improper decision the rights of W/o

Hiwot, who was not a party in the litigation and who being unware was staying

peacefully at her home, were affected and the property that was registered in her

name was transferred to W/o Azaletch.

Explaining how the Supreme Court gave a judgment prejudicial to her without

giving her an opportunity to be joined in the litigation, W/o Hiwot petitioned the

Emperor. The order from the Ministry of Pen to the Ministry of Justice and from

the Ministry of Justice to this court shows that H.I.M. had ordered the stay of

execution of the Supreme Court's judgment until the case was studied and presented
to him by the Ferd Mirmera.

6. However, W/o Azaletch either because of lack of confidence on the Supreme

Court's decision in her favour or perhaps with malice transferred the property in

her name and immediately sold it to Major Habte-Selassie who transferred it in
his name.

7. The Vice Afe-Negus of this Court explained to the Ministry of Justice in his

letter No. 983/58, on July 5, 1966 that the sale was effected prior to the stay of

execution ordered by HI.M. His Excellency the Minister of Justice in his letter, No.

5172/6/11, of September 2, 1966, in which he gave a reply to the Vice Afe-Negus
stated:

". .. The litigation (case) is being studied by the Fred Mirmera with an order

that it is to give priority to this case and send its recommendations as soon as

possible. The house in dispute is to remain in its present condition, and it is ordered

that it is neither to be sold, exchanged, improved or to deteriorate until the case

is decided by the Chilot."

8. Since the Honourable Ato Tebebu Beyene, the then Vice Afe-Negus of this

court, ordered the Office of the register of property and chief officer of execution

to copmly with the order in the letter that he wrote to them on September 8,

1966, the property presumably must have remained attached up-to now in compliance
with this order.

After considering the opposition forwarded by the heirs of W/o Hiwot and Major

Habte-Selassie, and the statement of defence submitted by W/o Azaletch and Balam-

baras Gebre-Medhin, we have given the following decision.

DECISION

On W/o Hiwot's Opposition:-

Whereas the Supreme Court's decision in judgment No. 266/57, File No. 155/61

and No. 289/57, on March 1973 failed to join W/o Hiwot as an indispensible party

to the suit in spite of Civil Procedure Articles 358-359 and 360.
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Whereas, it is clearly shown that the property in dispute rightly belonged to
the Balambaras from whom W/o Hiwot bought it in good faith, paid the agreed
sum, registered in her name and had proper possession of it;

Whereas W/o Azaletch's claim against the owner of the property stated, '"you
have orally promised to sell it to me. Later, you broke your promise; and ytur
sale of the property to W/o Hiwot is not proper". And the respondent had denied
the fact that he had promised to sell the property to her;

Since, even if the Balambaras had orally promised W/o Azaletch, who established
such promise through witnesses, the Balambaras is nevetheless free to change.,his mind
any time as there is no law prohibiting him from selling his property to any one
of his choice and since Article 2877 of the Civil Code provides that the sale of
an immovable will be of no effect unless the contract is in writing.

Therefore, upholding the High Court decision of December 21, 1970, under file
No. 607/60, we hereby declare the contract of sale between Balambaras Gebre
Medhin and W/o Hiwot proper and valid.

The property now registered under Major Habte-Selassie's name shall be
transfered in the name of Wit Hiryty Guanugl, W/o Hiwot's heir, before January
8, 1972.

Since pursuant to the Supreme Court's decision the property had been trans-
ferred to W/o Azaletch, and W/o Hiwot was not able to get the house rent dire
to her. W/o Azaletch Zewolde is ordered to pay through the officer of the Execu-
tion of decree, the house rent from the day of the transfer in her name upto
January 8, 1972 on the basis of the rent she used to pay to W/o Hiwot before
the transfer. If she fails to pay any property of hers sufficient to cover the debt
shall be attached and sold by public auction in conformity with Execution proce-
dures.

To enable the High Court to execute this judgment we hereby order it in accor-
dance with Art. 374 of the Civil Procedure Code, to make necessary additional or-
ders for the effective execution of this decree.

On the opposition made by heirs of Major Habte-Selassie

It is possible that Major Habte-Selassie bought and transferred the property in
his name in good faith. But since W/o Azaletch's cliam of right of pre-emption to
the property was not proper and she transferred the property in her name imme-
diately and sold it within four days after the transfer pursuant to the Supreme
Court's decision in her favour we find it difficult to say that she acted in good
faith when she sold the property.

Since Wio Hiwot was not only the first to buy the property but moreover
bought it in good faith it is not proper that her rights be prejudiced by such ma-
licious tactics.

Therefore, W/o Azaletch shall pay the money she had received from Major
Habte-Selassie for the house to the heirs of the Major until January 8, 1972 and
the heirs of the Major shall accept such payment. The use of the house by heirs
of the Major until January 8, 1972, shall be taken as an interest on the money
their father had paid for the sale of the house and they shall not be required to
pay rent for the period during which they were living in the house.
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If W/o Azaletch pays the money to the heirs until January 8, 1972, no interest
will be asked from her for the money she owes.

But should she fail to pay the whole amount up to the date fixed above, she
will be required to pay the legal interest of 9% starting January 9, 1972.

On the dispute between W~o Azaletch and Balambaras Gebre-Medhin

From Balambaras Gebre Medhin's statement of defence submitted to this Court
on November 9, 1970, we see that the suit between W/o Azaletch and Balambaras
Gebre-Medhin was first instituted by the Balambaras; however, the Woreda Court
made the respondent, W/o Azaletch, plaintiff.

Balambaras Gebre-Medhin in his statement of claim to the Woreda Court alleged
that W/o Azaletch had been receiving the rent on the house he had inherited from
his mother for three years and three months on the basis of a power of attorney
given to her by their contract of agency; and that she failed to pay him the money
that was due to him. He asked her to pay him the amount that would be left
after the deduction of the $1,763.- she had paid for the funeral services and the
Tezkar of his mother.

Since the suit brought by Balambaras Gebre-Medhin against W/o Azaletch had
not been decided, and since W/o Azaletch's claim of pre-emption is reversed by our
judgment, we advise the two parties to settle their accounts in line with the High
Court's decision. If they fail to agree we reserve their right and this judgment
does not prevent them from bringing suit in the Court competent to try it.

As W/o Azaletch is the one responsible for bringing this vexatious suit she
will be responsible to pay the costs, the amount of which will be fixed by the
Court after the parties submit their bill of costs.

We have ordered the Execution Office to execute this judgment in line with
additional directives that may be given by the High Court in accordance with Art.
374 of the Civil Procedure Code. Copies of this judgment will be immediately sent
to the High Court and the Execution Office.

Judgment delivered in open court on December 28, 1971 in the presence of
counsel for both parties, in the absence of Balambaras Gebre-Medhin Tessema.

WARNING- Any party dissatisfied with this decision should submit his appli-
cation directly to the Fird Mirmera in Addis Ababa within thirty days in confor-
mity with the recommendation forwarded by the Hon. Ae - Negus Kitaw et al
and the order from the Imperial Chilot.

ADDENDUM- We, in addition, order a copy of this judgment to be sent to
the office of registration of immovable property.
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HIGH COURT
Asmara

Judges:

Ato Zewdu Asfaw
Ato Usman Arabi
Ato Tesfit Zemichael

TIUMEZGI BERAKI v. ANNILO RIFONE

Civil Case No. 42/63

Extra-contractual liability-Assessment of Damages-The impact of contractual relationship on the

assessment-Cir. C. Arts. 1790-1799, 2088, 2549, 2550, 2559.

A suit instituted to claim damages for an accident suffered by an employee in the discharge

of his duties.
Held: For Plaintiff

1. Even though the relationship between an employer and an employee is contractual and

liability is to be viewed under contract law, the extent of compensation should be assessed on the.

basis of the provisions dealing with extra-contractual liability.

2. It is only in the absence of provisions in the Civil Code that other laws can be applied.

JUDGMENT

The plaintiff was an employee of the respondent. On December 17, 1969, and

while in the discharge of his duties, a falling iron bar injured plaintiff's right hand

thumb; he was taken to a hospital where it was found necessary to amputate his

injured finger. Respondent was insured against accidents suffered by his employees in

the course of their duties and as a result plaintiff was given medical treatment in

a hospital as an out-patient for fifty days. He. then appeared before a medical board

to have the extent of his injury assessed and was given a certificate to the effect

that the extent of his disability amounted to 25%. An application was made to the

Ministry of Community Development to have the amount of compensation or da-

mages fixed. The Insurance Company with which the respondent was insured was

made to appear and the amount of compensation due was assessed by calculating

plaintiff's salary at the rate of Eth. $ 0.50 per day. Plaintiff, however, claimed that his

salary was Eth. $ 1.20 per day and instituted this suit claiming that, in accordance with

the provisions of Art. 2088 of the Civil Code, his compensation for the injury

sustained should amount to Eth. $ 6,000.- (Six thousand Ethiopian Dollars).

In the course of the first argument, Counsel for respondent said that plaintiff

should produce evidence to sustain his claim for the damages allegedly suffered

rather than simply stating that the evidence he relies on is available at the Ministry

of National Community Development and the Insurance Company. Later, when the

facts were being argued, same Counsel said if plaintiff should have taken tne pre-

cautions that his colleagues normally took, he would not have been injurred. Even

though the injury caused to plaintiff was caused by his negligence, the Insurance

Company, in the name of the Defendant, was prepared to pay him damages in
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the amount of Eth. $ 231.- according to the Labour Law published in 1958 (E.C.)(See Exhibit 3). The amount of damages fixed by the Insurance Company wasapproved by the Ministry of National Community Development and Social Affairs(See Exhibit 2). Plaintiff originally indicated his ,willingness to accept the said amountbut, after the Insurance Company prepared a receipt, he declared that he had.changed his mind and instituted the present suit. This was probably so because hewas erroneously advised by people who are interested in instituting groundless lit-gation. Respondent refuses to pay the amount claimed by plaintiff. The Ministryof National Community Development fixed the amount of damages to Eth. $ 231.-basing itself on Arts. 44 and 45 of the 1958 Labour Law. Moreover, this tabourLaw is still applicable in Eritrea. Order No. 27 of November 15, 1962, supportsthis contention. Plaintiff was employed by respondent on July 7, 1969 (See 'ExhibitNo. 1) and was dismissed on December 17, 1969. He was being paid Eth. $0.58per day (Exhibit No. 10) and the total amount of salary he received during theentire period of his employment is Eth. $ 78.04. Since plaintiff's monthly salary is$14.52, the amount he would get in one year would be $ 174.24. According to theLabour Law previously cited, this should be multiplied by six years and pro-ratedagainst the percentage of disability suffered by plaintiff. Such disability was certifiedto amount to 25% and, as a result, the amount plaintiff should get would be $231.36.*
Both plaintiff's and respondent's arguments have been supported by documentaryevidence which is attached to the present record.
That the plaintiff was an employee of the respondent, that he suffered injuryto his right hand thumb while in the discharge of his duties and that a medicalboard ascertained that the extent of his disability amounts to 25% is nowhere con-tested. The respondent does not claim exemption from liability; it is the extent ofthe compensation that is being argued upon. According to respondent's counsel,plaintiff suffered the injury while in the employment of respondent and hence thelatter's liability should be determined by labour law and not under the provisionsof extra-contractual liability. Art. 2088 of the Civil Code provides that the rules ofextra-contractual liability arising out of abnormal risks, animals, buildings or objectsmay not be invoked by a person who, under a contract concluded by the personlegally responsible, is connected with the dangerous industrial activity, animal, build-ing or object which has caused the damage. But even though the liability is to beviewed under contract law, the extent of compensation should be assessed on thebasis of extra-contractual liability. Arts. 1790 to 1799 of the Civil Code should betaken into consideration. Even though there was a contractual relationship betweenemployer and employee, the former is liable for injuries sustained by the latter inthe course of his employment (Arts. 2549 and 2550 of the Civil Code).

Since the respondent is the employer, it is clear that he is liable. The amountof compensation due should be fixed by the Court and not by the Ministry ofNational Community Development and Social Affairs and the case should be decidedin accordance with the provisions of the Civil Code. Respondent's argument that thecase should be decided by the standards laid down in the 1958 Proclamation iserroneous. The Proclamation would only apply to instances which are not coveredby the provisions of the Civil Code. When this Code specifically deals with acertain situation, it is clear that its provisions should be applied.

*This is an erroneous calculation; the correct amouat should be $ 261.36.
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In view of the above, we find that the case instituted by plaintiff is based on

reasonable and acceptable grounds (Arts. 2549, 2550 of the Civil Code). The Court

having seen the extent of bodily injury suffered by plaintiff and pursuant to the

provisions of Art. 1790 of the Civil Code holds that respondent pay him the sum

of Eth. $ 2,000.- as compensation for the injury sustained.

As the present suit was filed in forma pauperis this court holds that the court

fees due be recovered by the execution officer and all other costs be covered by

the parties respectively.

It is also ordered that a copy of this judgment which is delivered this 27th' day

of April 1972 be sent to the Execution Officer.
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HIGH COURT

Addis Ababa
Judges:

Ato Negussie Fitaweke
Ato Mohammed Berhan Nur Hussein
Ato Tibebu Abraham

J. & P. COATS LT. v. ETHIOPIAN SEWING THREAD FACTORY
Civil Case No. 1425/62

Trade Marks-Unfair Competition-Corn. C. Arts. 132. 133 and 134
Action applying for a court order prohibiting the Respondent from using the trade mark"Rifle" which was alleged to be similar to the trade mark "Gun" used by plaintiff; also to haveall goods put in the market by respondent under the said trade mark collected and to recoverdamages suffered by plaintiff due to the alleged unfair competition.

Held: For Plaintiff
1. Even though there is no law pertaining to the registration and protection of trade marksin Ethiopia, it is appropriate to consult and construe the provisions on unfair competition so as to

make them applicable to such circumstances.
2. In examining whether a particular trade mark can mislead customers, it is the similaritiesand not the differences that have to be taken into consideration.
3. Importing raw materials from a foreign country for further process does not justify the

use of similar and/or confusing trade marks.
4. In the absence of legislation dealing with trade marks, the refusal of the Ministry ofCommerce and Industry to register similar trade marks, objections to trade marks publicized by

mistake and other such procedures should be upheld.

JUDGMENT
The facts pertaining to this case are as follows: Plaintiff company is the ownerand possessor of the trade mark "Gun" with which it used to run its commercial

activities in Ethiopia. In addition to the fact that this trade mark - "Gun" - hadbeen registered with the Ministry of Commerce and Industry as well as with the
Chamber of Commerce, it had also been publicized in the Addis Zemen and theEthiopian Herald. Plaintiff Company later heard that on May 4, 1970, respondent
had started distributing in the market a sewing thread under the trade mark "Rifle".
Although the most pronounced feature of the two trade marks is their absolutesimilarity in colour, it is felt that this was done with the intention to confuse and
mislead the customers as regards the fineness and quality of the product. A closeobservation of the two trade marks clearly shows that the similarity between them
is not there by accident but was done intentionally. Such an act constitutes anact of unfair competition as envisaged by Arts. 132, 133 and 134 of the Commer-cial Code. This case was brought before the Ministry of Commerce and Industry.

The office of the Minister, after giving due consideration to the matter, con-
cluded that the trade mark "Rifle" is apt to mislead and create unfair competition.
It ordered the Ethiopian Sewing and Thread Factory to refrain from using the trademark "Rifle" any longer, but, as this order was not carried out, plaintiff institutedthe present suit. In its statement of claim dated July 10, 1970, plaintiff company
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prayed the court to order respondent company and its collaborators to stop using

said trade mark, to cover all expenses incurred, and also to pay damages that arose

as a result of this case.

Plaintiff produced in evidence the following exhibits:

1) The trade marks in use by both parties;

2) Evidence that the trade mark had been registered both with the Ministry

of Commerce and Industry and with the Chamber of Commerce;

3) Copies of the Addis Zemen and the Ethiopian Herald where the trade

marks had been publicized;

4) Letter No. 18370/10/62 addressed to plaintiff by the Ministry of Commerce

and Industry.

Respondent Company, in compliance with the order given by the Court on

October 14, 1970 in response to counsel's preliminary argument of October 12, 1970,

presented its statement of defense on December 4, 1970. The salient points in the

statement of defense were: that the Respondent had done nothing to mislead the

consumers (public), that there is a clear difference between the trade marks of

plaintiff and respondent, that while the goods of respondent are made in Ethiopia

those of plaintiff are made in England and India, that the goods are different both

in quality and in price (Respondent charges $ 2.75 while Plaintiff charges $ 3.25),

that the respondent's merchandiese number is 110 while that of plaintiff is 842

and that there is no trade mark law or any law governing the protection of foreign

trade marks in Ethiopia. Moreover, Ethiopia is not a party to the Geneva Conven-

tion for the protection of foreign trade marks. No one can monopolize words or

painting found on a trade mark. While the notice which was published in the

newspapers speicfies that the sewing thread is imported from England, the label on

the box states that the produce is made in India. The respondent has the Amharic

word "RESH" (shot-gun) printed in order to avoid confusion. The Commercial

Code Articles cited are irrelevant to the case as one cannot show that respondent's

products have led to confusion either as to the quality or price with those of

plaintiff. Respondent did not commit an act of unfair competition by presenting the

product as if it had been imported from England. Finally, respondent prayed the

court to dismiss the case with costs.

In support of its argument, Respondent Company submitted the following in

evidence,
1. The newspaper in which respondent's trade-mark was publicized:

2. The objection which respondent lodged with the Ministry of Commerce

and Industry.

In reply, Counsel for plaintiff presented a memorandum dated January 4, 1971

in which he stated that since the issue before the Court revolved on "whether or

not an act of unfair competition had been committed" and since the Ministry of

Commerce and Industry had already made a clear decision on this point, the Court

was prayed to study the file and give a decision. He further argued that as the

defense witnesses were not experts in this field they were incapable of testifying

whether the trade marks were misleading or not and he objected to their being

allowed to testify.

Having examined the arguments presented by both parties, the issue before this

Court is whether plaintiff's trade mark "Gun" and the labelling used on the pape,
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boxes are so identical to Respondent's trade mark - "Rifle (shot - Gun)" - and labellingso as to mislead customers into buying respondent's goods even though they meant
to buy those of plaintiff.

There is no law in Ethiopia directly governing the protection and registrationof trade marks, but there are provisions in the Commercial Code dealin withunfair competition. The question is to find out whether there is any law whichwould enable us to prevent a trader from imitating a trade mark conventionally
registered with the Ministry of Commerce and Industry and publicized in a news-paper. Counsel for Plaintiff based his arguments on Arts. 132, 133 and 134 of theCommercial Code. We shall proceed to examine these Articles in turn:

Art. 132 deals with payment of damages after an act of unfair competition hasbeen committed. But since counsel for plaintiff has not quantified the damages bypaying the court fees he did not seek this remedy and we find it unnecessary to
comment on this Article.

The plaintiff, alleging that he has incurred losses caused by respondent's act ofunfair competition, argued to the effect that the latter be ordered to withdraw hisgoods from the market and refrain from distributing new lots of his product to-the market on the ground that their trade marks are similar and the average con-,sumer might be misled. What we should examine is whether Art. 133(2) (a) applies
to this case. This Article provides as follows:

"The following shall be deemed to be acts of unfair competition:
(a) Any act likely to mislead customers regarding the undertaking, products or

commercial activities of a competitor."
If the goods which are alleged to have been imitated by the respondent and

circulated in the market have any misleading effect, then this rule would apply.
In order to determine this point we have to compare and contrast the productsof plaintiff with those of the responent. It should not be forgotten that when-considering whether an imitated trade mark would mislead consumers, it is the,similarities of this trade mark with the original one rather than the differences that

should be focused upon.

Plaintiff's trade mark can be described as follows:
The word "GUN" is written on the upper front part in big letters and on-every folding on the sides in smaller letters. On the lower front part there aredrawings of boxes to indicate the kind of thread which is packed inside the cartonand the words "Stranded Cotton" / ........... / pearl cotton/pearl balls/ ....... /"appear on the boxes. Below these are the words "fast colour"/ ...... /and at thebottom underneath the folding the number, weight and length of thread is indicat-ed. At the top and below the folding, the number of rolls of thread, the length,

weight and the identification number are indicated. It is also mentioned that thekind of colour used is of high quality. Across the center there are lines drawnfrom one end to the other. One of these is a thick red line while the rest arethin, red and yellow lines. In the middle of the thick red line there is a drawingof a yellow gun. A little below the folding there is another drawing of a red gun.The rolls of thread packed in the boxes have designs on the fastening found atboth ends of the thread. On the upper part of the fastening the words "Made inEngland" are written in the form of a circle. Below, the word "GUN" is written
-and under that is a thick red line with the drawing of a gun in the middle.
Beneath that appear the words "Pearl Cotton 12".
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These being the details of plaintiff's trade mark, we feel that the area, length,

width and colour of the carton (paper-box) do resemble those of respondent's trade

mark. The writing on the yellow surface of the box is done with red ink and

despite the fact that plaintiff's trade mark carries the word "GUN" whereas that

of respondent carries the word "RIFLE", all other indications, such as "Pearl

Cotton", "Fast Colours", which are used to explain the quality of the thread are

similar.

The words "Pearl Cotton No. 12" found below the folding and the specifica-

tions, in the same place, of the weight and length of the thread are similar. The

signs on the inner part of the bottom and top of the carton are also similar. Although

the word "RESH" is written below the foldings on the sides, it is written in a

place which is not noticeable and the average consumer would be misled into buying

the respondent's goods thinking that they are those of the plaintiff. It must be

realized that with the exception of those who are experts in the manufacture of

sewing threads, the general public tends to rely heavily on trade marks. When look-

ing at the similarities between the products of the parties to this suit, the price

should not be taken into consideration.

If respondent imports raw materials from abroad and prepares the rolls of

thread in this country, why does he put in the market a box which in kind,

combination of colours and written words is similar to that of plaintiff? Could he

not have made it different? His act proves that he was planning and counting on

selling his product by imitating that of plaintiff. Since plaintiff's product can be

mistaken for that produced by respondent, there is no doubt that the latter has

committed an act of unfair competition. We do not need the testimony of witnesses

to prove this point. A comparison of the products as they appear in the market

is sufficient in itself to prove that the consumers would be misled.

Although the Ministry of Commerce and Industry does not have a special law

regulating the registration of trade marks, this Ministry customarily inspects, registers

and publicizes trade marks of imported goods or goods manufactured in this country

in the daily news-papers. This is why plaintiff made a written objection to the

Ministry regarding respondent's trade mark. In the absence of any law dealing with

trade marks, the Ministry of Commerce cannot take any measure other than giving

explanations and refusing to register.

For all of the above reasons, we find respondent's trade mark to be similar to

that of plaintiff and to have a misleading effect towards the consumer within the

meaning of the provisions of Art. 133(2) (a) of the Commercial Code. Therefore,
in accordance with Art. 134(1) (b) we order the removal of respondent's trade

mark and the withdrawal of the products distributed in the market.

Although plaintiff has asked that his right to claim damages be reserved, we

have not taken any action on this point since he has failed to pay the court fees

required and specify the actual damage sustained. If he alleges that he has suffered

damages, his right to institute a suit to this effect is reserved.

Expenses incurred by plaintiff, court and advocate fees be covered by respondent

in accordance with the provisions of Arts. 463 and 464 of the Civil Procedure Code.

Judgement delivered this 9th day of March 1971 in the presence of both

parties.
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Imperial Ethiopian Government
Supreme Imperial Court

First Division

Judges:

Afenegus Teshome HiaIe Mariam
Major Hailu Tewelde Medhin
Ato Abebe Awgichew

Civil Appeal File No. 1060/63 Hamle 11, 1964
Plaintiff on appeal - Ethiopian Sewing Thread FactoryDefendent on appeal - Coats Co. Ltd.

Subject of the suit - Claim of moneyAppellant - Ethiopian Sewing Thread FactoryRespondent - Coats Co. Ltd.

JUDGEMENT
This is a trade mark case. The respondent argues that the plaintiff has useda trade mark similar to his and thereby created unfair comptition. The plaintiffargues that the trade mark is different and there was no unfair comptition. Wehave seen the two trade marks and we have found them to be very similar andthey may mislead the public. Therefore, we have affirmed the High Court's dece-sion.
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SUPREME IMPERIAL COURT

Asmara

Justices:

Dr. Iyob Gebre Kristos
Ato Berhe Tsequar
Ato Zewdu Asfaw

ABDULRAHMAN IDRIS v. MOHAMMED ADAM

Civil Appeal No. 37/63

Cheques-Limitation of actions-Comm. C. Arts. 881, 827, 829-Cir. Proc. C. Arts. 320(3), 321 and

348.
An appeal against the decision of the High Court which held that the defendant (present

Appellant) pay the amount written on a cheque allegedly signed by him.

Held: High Court decision reversed.
An action instituted after the expiration of the time limit allowed by law for the presentment

and payment of a cheque shall be barred.

JUDGMENT

1. Nature of the dispute

The present Respondent (original plaintiff) instituted a suit in the High Court

against the Appellant under Civil File No. 42/63 on October 28, 1970. In the

statement of claim it was said that appellant had given him a cheque No. 4094230

dated June 23, 1968, in the amount of Eth. $ 6,900- drawn on the Commercial

Bank of Ethiopia. The cheque was returned unpaid due to appellant having in-

sufficient funds in his account and in view of the fact that the parties to this suit

are related, plaintiff did not take any action becaise defendant had promised to

pay him as soon as it became possible. Since defendant's promises were not fulfilled,

plaintiff instituted a suit in the High Court asking the said Court to order defen-

dant to pay the sum written on the cheque together with interest according to law,

costs, court fees and damages. To these allegations appellant replied as follows:

a) The cheque in question was dated June 23, 1968 G.C. (Sene 17, 1960) whereas

the suit was instituted on October 28, 1970. In accordance with the provisions of

Article 881 of the Commercial Code actions of recourse are barred six months after

the expiration of the limit of time fixed for presentment; b) even if this should

not be so, the amount claimed by plaintiff had already been paid to him and

defendant would present cheque, documents and witnesses to prove that such pay-

ment had indeed been made.

The High Court rejected defendant's argument on the period of limitations for

actions of recourse and: gave the following order:

"The first argument made by counsel for respondent has no merits in points

of law. The six-month period of limitations specified in sub-arts. (1) and (2) of

Article 881 of the Commercial Code applies to endorsers, the drawer and other
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parties liable. It is Art. 881(3) that should be applied in this case, this sub-article
stating that actions by the holder of the cheque against the drawee shall be barred
after three years from the expiry of the time limit for presentment.

The cheque in question was signed on June 23, 1968 and the three year
period of limitation has not expired.

Having rejected this argument, we have ordered defendant to reply to the issues
in this case."

Following subsequent arguments, the Court gave the following judgment:

"To support defendant's allegation that plaintiff had received lhe money owed
to him, counsel for respondent submitted in evidence four cheques and one docu-
ment dated September 26, 1968 allegedly signed by plaintiff. This document was
examined by an expert who found that the signature it bore was not that of the
plaintiff.

Moreover, defendant's allegation that the money was paid and the debt was
settled in the presence of witnesses is not acceptable in law' If respondent had
made payments on account he should have taken receipts for the amounts paid.
Art. 1761 of the Civil Code clearly states so.

Defendant's request to produce witnesses to the effect that the amount due had
been paid is denied as being contrary to the provisions of Arts. 2001, 2005 and
2006 of the Civil Code.

The Court therefore holds that defendant pay plaintiff the amount of Eth. $ 6,900
legal interest amounting to 9% from the date on which the cheque was payable to
the time when settlement is effected as well as court fees according to the receipt
given. Defendant will also pay plaintiff the costs and advocate fees incurred by the
latter by reason of the present action (Arts. 463 and 464 of the Civil Procedure
Code).

2. Defendant appealed to the Supreme Imperial Court under File No. 37/63
against the judgment of the High Court on the following grounds:

"The question of limitation of actions was raised in the High Court. Although
it was stated that in accordance with the provisions of Art. 881(1) of the Commer-
cial Code the action should be barred, the Court, misinterpreting the law, rejected
our argument and decided that the period of limitation had not lapsed. However,
it is our contention that the sub-article cited refers to the drawee and not the
drawer. For a definition of the term "drawee" one should refer to Arts. 867(2)
and 868(b) of the Commercial Code. Although there were sufficient grounds for the
court to decide the case on the basis of the limitation of the action, we were
forced to go into the merits of the case. The Supreme Court is therefore requested
to hear the case."

Respondent gave the following reply:

"Article 881(3) of the Commercial Code states that 3 years is the time limit
for presentment. When the High Court rejected Appellant's arguments on those
grounds, Appellant did not appeal on that issue. The "drawee" is the Appellant
and the "holder" is respondent. There is no need for further interpretation."
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In his counter-reply, Appellant argued as follows:

"Counsel for respondent interpreted the point on limitation of actions wrongly.
The legal interpretation of the terms is provided by the Commercial Code. Respon-
dent's argument that we accepted the decision of the High Court on the issue of
limitation of actions is erroneous. Art. 320(3) of the Civil Procedure Code provide*
that we cannot appeal against a decision on limitation of actions."

In law

The parties to this case primarily argued on the issue of limitation of actions
and when the High Court ruled on that point Appellant could not forthwith appeal
to a higher court (Art. 320(3) of the Civil Procedure Code). However, &ccording
to the same article, this ruling may be raised as a ground of appeal when an
appeal is made against the final judgment of the Court.

The Court feels that the issue of limitation of actions should be examined
first. Article 881(1) of the Commercial Code states that "Actions of recourse by
the holder against the endorsers, the drawer and other parties liable shall be barred
after six months from the expiration of the time limit for presentment.' In the case
before us, the plaintiff is the holder while the defendant is the drawer. The reason
is that the defendant is the one who drew (signed and gave) the cheque while the
plaintiff is the one who received the cheque and brought it to the payer; thus the
plaintiff is the holder. In the case before us, the one who was ordered to pay
(the drawee) is according to the information on the cheque and No. 8816 the
Commercial Bank of Ethiopia and not the plaintiff, as the High Court stated. Arts.
827 and 829 of the Commercial Code help us understand the meaning of Art.
881 of the Code, the English version in particular.

As Appellant explained, the action by original plaintiff should have been barred
in accordance with the provisions of Art. 881(1) of the Commercial Code after six
months from the expiration of the time for the presentment of the cheque. There-
fore, in accordance with the provisions of Arts. 321 and 348 of the Civil Procedure
Code this Court rejects the suit not on its merits but on the issue of limitation
of the action and quashes the decision given by the High Court under File No.
42/63.

As the parties in dispute are related to each other it is hereby ordered that
each one pays his own costs.

Judgment delivered this 14th day of June 1971 in the presence of Respondent
and counsel for both parties.
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PAYMENT WITH SUBROGATION UNDER THE ETIOPIAN CIVIL CODE

by Jonathan A. Eddy*

I. Introduction

A. General

Subrogation allows the substitution of a new creditor in the place of the original

creditor, with the possibility of the new creditor now exercising the right, and its

accessories, of the original creditor. In this article, discussion will be restricted to

the role of payment with subrogation, dealt with by the Ethiopian Civil Code

primarily in Arts. 1968-75.1

1. Sources. - Payment with subrogation may occur when performance of an

obligation is made to the creditor by someone other than the debtor. In certain

such cases, the law provides directly that the person making performance shall

receive in return the paid creditor's right against the debtor. This is legal subrogation,

which has particular importance in the law of suretyship, co-debtors, and mortgage.

Yet in many cases, there will be no Code provision or special law entitling the

third party payor to legal subrogation. In these cases, the payor may still be able

to obtain the benefits of subrogation through a contract. For instance, a third party

may pay the original creditor under an agreement by which the creditor transfers

his rights against the debtor to the paying third party. Alternatively, a third party

may lend a debtor the funds necessary to satisfy the creditor, under an agreement

by which the debtor permits the lender to exercise against the debtor the rights

which the now-satisfied creditor previously held. Under certain conditions, the law

will give effect to such agreements; indeed, contractual subrogation also holds an

important place in the law, because it allows the introduction of needed flexibility

into the payment of obligations.

2. Effects.-Whatever the source of subrogation, the effects are the same: the

third party payor is substituted for the original creditor, and is allowed to exercise

* A.B., Harvard 1966; J. D., University of Washington (Seattle), 1969; Lecturer and Assistant

Dean, Law Faculty, HSIU.
1 Payment with subrogation is one particular instance of "personal subrogation", that is, the

substitution of one person for another in a legal relationship. Mazeaud et Mazeaud, Lecons

de droit civil (1956), Vol. II, §841. Personal subrogation, thus defined, might be taken to

include assignment and the oblique action. See De Page, Traitm ilimeniaire de droit civil

belge (3rd ed., 1964), Vol. II, §513B. The element these institutions share (substitution) is so

general, and of such little import compared with the different functions they fulfill and the

technical rules surrounding each, that the value of the generalized concept may be questioned.

De Page is typical: after noting the general concept in his discussion of payment with subro-

gation, he makes little use of it in his elucidation of the oblique action or of assignment.

d., Vol. IIL §180 et. seq.; Vol. Ini, §378 et seq.
In addition to personal subrogation, French doctrine recognizes "real subrogation," that is,
the substitution of one "thing" for another in a legal relationship. Mazeaud et Mazeaud,

op. cit., Vol. II, §841. The theory of real subrogation is properly part of the concept of

patrimony. For further discussion, see Mazeaud et Mazeaud, op. cit., Vol. I, § 282 et. seq.,

esp. §293.
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the latter's rights against the debtor. Subrogation thus avoids the normal effect of
a valid payment: the extinction of the obligation. But it is important to understand
that even without subrogation, a third party making a valid payment will have an
action to recover from the debtor the amount paid on his behalf. For at the
same time the original debt is extinguished, a new obligation will be &qifted. If,
for instance, C pays B's debt to A, this payment will extinguish the AB debt, but
it will create a new BC debt.2

The importance of subrogation is not simply that the- subrogee receives an action
by which he may reimburse himself: this he will already have. Rather,'its importance
lies in the fact that the subrogated right will retain in the subrogee's hands all
the characteristics and accessories which it had in the hands of the subrogor. And
thus it will often be advantageous for the subrogee to base his action on this
right. The subrogee also retains his personal action for reimbursement; in some
circumstances this might be the more useful action, and the subrogee will continue
to have the option of proceeding on that basis.

B. Payment
In Parts II and III, respectively, of this article, the different sources of subroga-

tion and the effects of subrogation are discussed in detail. Prior to that, however,
the law of payment must be considered briefly. This is so for two reasons: first,
subrogation usually presupposes a valid payment by a third party;3 second, ;while the
Ethiopian Code follows French law very closely in the area of subrogation proper,
certain complications arise due to variations between the French and Ethiopian law
relating to the underlying payment.4

French and Ethiopian law are agreed that some obligations must be perfor-'
med by the debtor personally. These are obligations intuitu personae, where the
parties have contracted with a view to the personality of the debtor: for instance,
contacts for the performance of an operation by a surgeon, or for a painting by
a particular artist. Under Art. 1740 (1) of the Ethiopian Code, which reflects the
French position,5 an obligation may have such a character where "given the nature
of the contract, this is essential to the creditor or has been expressly agreed." 6

2. For present purposes the exceptional case, where it is C's intention to confer a gift on B,
may be disregarded.

3. The exceptional case occurs in subrogation by the debtor when the stbrogee lends money to
the debtor who makes payment with this money personally; see discussion infra, text at n. 42.

4. The following discussion restricts itself to the pertinent variations, dealing with the issue who
may make payment. Ethiopian law follows French law respecting capacity of the payor (Fr.
Civ. Code Art. 1238 al. 1; the same rule obtains in Ethiopia by application of the Code's
general rules respecting capacity, see esp. Arts. 313, 358, 381, and J. Vanderlinden, The Law of
Physical Persons (HSIU, 1969); capacity of the payee (Eth. Civ. Code Art. 1742, Fr. Civ.
Code Art. 1241); and to whom payment may be made (Eth. Civ. Code Art. 1741, Fr. Civ.
Code Art. 1239, al. 1; Eth. Civ. Code Art. 1743, Fr. Civ. Code Arts. 1239 al. 2, 1240).
For discussion of the French law, see generally Mazeaud et Mazeaud, op. cit., vol. II, §830
el seq.; Planiol et Ripert, Traik practique de droit civil francais (2nd ed., 1954, by Esmein)
vol. VII, §1149 et seq.

5. Fr. Civ. Code Art. 1237.
6. The phrase "given the nature of the contract" has been dropped from the English translation

of the Code; it appears, however, in the official Amharic text, as well as in the French draft.
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In addition to the extreme examples given, many other contracts for services are
intuitu personae.7

But many obligations, and in particular obligations to pay a sum of money, do
not have this character.8 Art. 1740 (2) provides the general rule:

"In all other cases, the obligations under the contract may be carried out
by a third party so authorized by the debtor, by the court or by law." (Emphasis
added).

This appears to introduce into Ethiopian law a substantially narrower rule than
that of French law. For under French Civil Code Art. 1236:9

"An obligation may be performed by any person who has an interest,,such
as a co-debtor or a guarantor.

An obligation may even be performed by a third party who has no interest
provided that the third party acts in the name and on behalf of the debtor,
or that, if he acts in his own name, he is not to be subrogated to the rights
of the creditor."
Under either provision, the creditor may be constrained to accept performance

by someone other than the originally envisaged debtor. The rationale for this is
simply that the creditor, who is receiving performance, has no sufficient ground for
complaining as to the person who is performing. Naturally the object of the
obligation, that is, what is to be performed, remains unaffected,10  as does the
primary legal responsibility of the debtor for any misperformance or non-performance.I'
But the French provision lacks the general requirement of authorization contained in
Ethiopian Art. 1740 (2). Accordingly, payment may take place without the debtor's
consent, or even over his objection. The sole limitation of French law is that
payment may not validly be made by a third party over the objection of both
parties. 12

7. For further examples, see David, Commentary on the Ethiopian Civil Code, Title XII (preli-
minary draft), (trans. Kindred) (HSIU, 1968), p. 43; De Page, op. cit., vol. III, §400, 401,
408. Contracts other than those for personal services may also be intuitu personae: a contract
of bail, on the bailee's side; so -also, a contract of'residential lease, on the lessee's side.

8. It must be emphasized that the only question involved here is the delegation of the factual
performance, sometimes referred to as vicarious performance. Delegation of the legal respon-
ponsibility for performance (properly known as "delegation") is a different matter, dealt with
by the Ethiopian Code in Art. 1976 et. seq.

9. Author's translation. Some explanation is required of the language of the last phrase: that if
the payor acts in his own name, he is not to be subrogated to the rights of the creditor.
A payor who has an"interest," for instance by being a codebtor or guarantor, is accorded
subrogation as a matter of law, both in French and Ethiopian law (see text infra at n. 15).
When Art. 1236 states that a person paying in his own name who has no "interest" is not
to be subrogated, the meaning is simply that he is not, through his act of payment alone, entitled
to subrogation as a matter of law. It remains possible, in both French and Ethiopian law, for
such a person to obtain subrogation as a matter of contract, at the hands of either the
creditor or debtor. (See text infra at nn. 32, 42).

10. It is exactly for this reason that, conversely, intuitu personae obligations must be personally
performed: the identity of the person in those cases affects the character of the performance,
and a change of persons thus means a change of object.

11. See note 8, supra.
12. This is the usual statement of the rule in French law. See, e.g., Colin et Capitant, Cours

&lmentaire de droit civil francais (9th ed., 1942, by de la Morandiere), vol. II, § 476 (citing
Req. 7 juin 1937, S_ 1937. 1.25). There is, and has been for some time, some controversy
over the exact "rule;" see, e.g., Aubry et Rau, Droit civil francais (6th ed., 1948, by Bartin;
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Art. 1236 fits well with the French provisions regarding subrogation: in cases
of legal subrogation, the payor will have an "interest"; his payment is therefore
specifically authorized by Art. 1236 a]. 1. And in those cases where a payor does
not have an interest, and is therefore relegated to contractual subrogation at the
hands of either the creditor or debtor, the grant of subrogation makes cleaj that
the subrogating party does not object to the third party payment. .

Art. 1740 (2) can-not be said to fit nearly so well with the subrogation provi-
sions of the Ethiopian code. True, there will be no problem respecting subroga-
tion by the debtor. There, by the same reasoning just applied to the French
provisions, the debtor's consent to the subrogation will imply an authorization of
the third party to make payment. But in the case of legal subrogation dr subroga-
tion by the creditor an anomolous situation may arise: the Code, clearly autho-
rizes subrogation, but does not always clearly authorize the underlying payment
without which subrogation cannot occur.

Of course, in many of those cases also, while the subrogation may not be
made by the debtor, he may authorize the payment. But this is not a complete
answer. To begin with, it is also possible that the debtor will not do so. For if
the payment is coupled with subrogation, it will not extinguish the debtor's obliga-
tion, but at best postpone it; whether this will be sufficient incentive to induce the
debtor's cooperation will depend upon the circumstances of the particular 'case, in-
cluding the presence or absence of countervailing considerations such as inconvenience.

Moreover, even if the debtor would be willing, it may be inconvenient or impossible
to contact him, or it may entail unacceptable delays. And as the uncertainty thus
created is the antithesis of the security which the subrogee usually hopes to obtain
from subrogation, it may dissuade him from acting at all. Thus there are significant
practical differences in the results to be expected under the French and the Ethio-
pian rules, the latter being much less satisfactory from the viewpoint of the creditor
or would-be payor.

Where authorization is not obtained from the debtor, payment may still be
valid if the third party is authorized by the court or by law. Only the latter
will be discussed here, for it alone has the potential of offering a general solution
circumventing the inadequacies of a rule requiring the debtor's consent. The question
of legal authorization of third party payment will be discussed first in relation to
cases of legal subrogation, and then in relation to subrogation by the creditoi, as
the relevant considerations are quite different in the two areas.

1. Legal subrogation. - In the areas covered by legal subrogation, express
authorization often does occur in the Code: Art. 1939 expressly authorizes a guarantor
to make payment to a creditor after the debt has fallen due; Art. 3083 (1) auth-
orizes a mortgagee to pay a superior creditor with the latter's consent or where the
immovable is attached on the latter's request. And for co-debtors, no problem arises,
since each co-debtor owes the whole debt as against the creditor.

The presence of such provisions in the Code indicates that it is correct to
distinguish authorization to pay and authorization to receive subrogation. Rather
than solving the problem, therefore, they contribute to it. For sometimes the Code

trans., 1965 Yiannopoulos), vol. I, §316 at nn. 1, 2; Pothier, Oeuvres (1861 ed., by Bugnet),
vol. II, §495 et. seq. The authorities are in accord, however, that in French law a valid
payment may be made without the debtor's knowledge, and, a fortiori, without his authoriza-
tion. It is this that contrasts with Ethiopian law, and provides the practical difficulties existing
in the area of subrogation.
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authorizes subrogation, but is entirely quiet as to the right to make payment. In
fact, this is the case with Art. 1971, the Code's general provision relating to legal
subrogation. And Art. 1971 is not coterminous with the various specific provisions
appearing elsewhere.13 Thus while there is no specific provision relating to pledges
analogous to Art. 3083 governing mortgages, Art. 1971 will allow subrogation of a
pledgee who pays a superior (or a junior) creditor who has a security interest
in the pledged property. Since the law is silent as to authorization to make pay-
ment, should it be assumed that a "legal authorization" is lacking, and the debtor's
authorization is necessary?

While that is a possible implication, it is not a necessary one. Rather, by the
process of interpretation frequently applied in France, Art. 3083 may be treated
as "illustrative" of a general principle underlying the Code. To do otherwise would
create anomalies, for instance in the treatment of pledge and mortgage, which have
no basis in differing policy considerations.

Yet even if it is accepted that Art. 3083 is "illustrative" of a general principle,
what is that principle? The analogy between pledge and mortgage is immediate,
but is the "principle" limited to the law of real security interests? On the contrary,
Art. 1939 would seem to be another "illustration:" for the principle with which
we appear to be dealing is that of French law: that a person with "an interest"
may pay a debt, and will be accorded legal subrogation. In terms of the Ethiopian
Code, payment in such situations is "authorized by law;" the express provisions
simply note particular instances of this principle's application. By this circuitous
route, we are led back to the French law of payment.

2. Subrogation by the creditor. - Reconciling the draftsman's alterations of
the law of payment with his apparent intent to introduce unchanged the French
law of subrogation proper is yet more difficult when subrogation by the creditor is
considered. Reliance on the debtor's authorization is equally inadequate in this in-
stance; authorization by the court would again be a special case. So once more the
question is to determine whether the payor is "authorized by law" to make payment
in cases of subrogation by the creditor.

Express authorization does not exist: Art. 1968 mentions only subrogation, not
payment. And an argument of implied authorization faces substantial objections.
The principle developed above with reference to legal subrogation does not extend
to these situations, for the payor now is a person who has "no interest." One
might argue that, since subrogation requires a valid payment, Art. 1968, in authoriz-
ing subrogation, must implicitly authorize payment. But Art. 1968 has a meaningful
area of application without this implication: that is, to authorize subrogation in
those cases where the third party's payment is otherwise authorized. Finally, this inter-
pretation would lead to the somewhat bizarre result that the creditor could "authorize"
payments by a third party without the debtor's consent, but only when he also
subrogated the third party.

At this point, there remains open only a choice of anomalies. For if Art. 1968
does not authorize payment, a valid payment will normally require the debtor's
authorization. Thus while his consent is not required for subrogation, subrogation
could only occur if he authorized the payment. The actual obstacle that this creates may

13. This matter is treated fully in the discussion of legal subrogation in Part II.
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not be large, for the debtor would not often have an interest in refusing authoriza-
tion, and the courts ought to treat an arbitrary refusal as a violation of the debtor's
obligation of good faith under Arts. 1713 and 1732.14 But the more important practical
consideration remains that it may be difficult to obtain "authorization" simply became
it is difficult to reach the debtor. This result is thus not wholly satisfactory; nevertheless
it appears to by the best which can be reached in light of the unreconciled
discrepancies of Arts. 1740 (2) and 1968.

3. Summary.- Subrogation usually presupposes a valid payment by a third party.
Ethiopian law requires, as French law does not, that a third party making, a pay-
ment be authorized to do so, by the debtor himself, by a court, or by law. Incases of subrogation by the debtor, the debtor's consent to the subrogation will
subsume his authorization of payment. And in the area of legal subrogation, the
Code embodies indirectly a principle also found in French law, payment by a third
party who has "an interest." But with respect to subrogation by the creditor, it
is not permissible to imply authorization by law. Validity of payments will therefore
normally depend upon the debtor's authorization of payment, which may certainly not be
presumed from the creditor's consent to subrogate. Some amelioration of this rule
may be obtained if the courts will hold an arbitrary refusal of authorization by
the debtor to be a violation of his obligation of good faith.

R. Sources of subrogation
Against this background, it is possible to consider in detail the sources of sub-

rogation. Three such sources exist in Ethiopian law: legal subrogation, that is,
subrogation of the payor to the creditor's rights by operation of law; and two forms
of contractual subrogation: by the creditor and by the debtor.

A. Legal Subrogation
In certain cases, a person who pays another person's debt is accorded the benefit

of subrogation by simple operation of law, without the necessity of any agreement
at all. In each case, we may see that the law recognizes a special interest of the
payor in the extinguishment of the other person's debt. Usually this is because
although the debt ultimately rests with another, the payor entitled to legal subroga-
tion is directly affected by the extinction or non-extinction of the debt: such, for
instance, is the situation of co-debtors, guarantors, or persons enjoying interests
in the same property.

Art. 1971 is the Code's general provision providing for legal subrogation. It
outlines two broad principles upon which legal subrogation shall be granted, each
of which is elaborated elsewhere by specific Code provisions. Both principles again
reflect French law.15

14. Compare the discussion of the "interests" of the various parties contained in the discussions
of the French rule by the authorities cited, n. 12, supra.

15. Eth. Civil Code Art. 1971:
Subrogation to the rights of the creditor shall take place by virtue of the law, to the
extent of the amount paid:
(a) for the benefit of any person who, being bound with others or on behalf' of others forthe payment of a debt, discharged the debt and is thereby, entitled to indemnity or contri-
bution from his co-debtors; and
(b) for the benefit of any person who, bring owner of a property or enjoying over it aright of lien, mortgage or pledge, paid a creditor who enjoyed over the same property a
right of lien, mortgage, or pledge; and
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1. Payment by a person "bound with another or on behalf of others."'16 If a payor

discharges the debt of a person "with" whom or "on behalf of' whom the payor

is himself bound, the payor is entitled by Art. 1971 (a) to subrogation as a matter

of law, to the extent of the amount paid. This article applies to a codebtor,

who is bound "with" another, as well as to a guarantor, who is bound "on b~ba.lf

of" another. Both these results are made explicit by more specific provisions, A't.

190917 and Art. 1944, respectively.

a. Codebtors. - Suppose B and B2 as codebtors owe A $1000 on a note due

December 31, bearing 12% interest. On December 31, B2 pays A in full himself

As against A, B2 was bound to pay the full amount: his payment is clearly valid.

Two effects would normally follow: the extinguishment of the AB debt,'8 and

the creation of a new B2 debt. The latter effect does occur, for under Art. 1908

B2 is given a claim against B for the amount paid in excess of his share. This

action is in the nature of an agent's claim against his principal for reimbursement

for outlays made on the proncipal's behalf.19 And as such, the claim will bear

interest at the rate of 9% from the date of B2 's payment, without the necessity

of a default notice to B.20

However, since the Code accords the paying codebtor subrogation to the cre ditor's

rights under Arts. 1971 (a) and Art. 1909, the first effect, extinguishment of the AB

debt, does not take place. Rather, the debt continues to exist, not in favour of

A, but rather in favour of B2. Thus B2 acquires a second action against B, and

one that in this case will be more advantageous for him, since it bears interest

at 12%.

b. Guarantors.- The suretyship provisions of the Code provide an exceptionally

clear view of the relationship of subrogation to the guarantor's personal action for

indemnification. Suppose B borrows $ 1000 from A, without interest, and guarantees

this loan. On the due date, B fails to make payment; A approaches C, who pays

in B's stead.

Again, C has a personal action against B for indemnification under Art. 1940.

This action includes a right to principal and interest paid, and to costs incurred.

Sometimes it may also include damages suffered as a consequence. Art. 1941. Like

(c) whenever the law so provides.
Particular differences which may exist between French and Ethiopian law are treated in the

course of the following discussion.

16- Ethiopian law follows French law most closely in this area. See Mazeaud et Mazeaud, op.

cit., §855; Planiol et Ripert, op. cit., §228.

17. In the English version of the Code, "subrogation" has been inconsistently translated as "sub-

stitution". A more graceful rendition of Art. 1909(1) would be:

(1) A debtor who may claim under Art. 1908 shall be subrogated to the rights of the credi-

tor to the extent of the amount paid by him to the creditor.

18. Eth. Civ. Code Art. 1806.

19. Eth. Civ. Code Art. 2221(3). In French law, the action is viewed either as an agency action

or as gestion d'affaires (unauthorized agency in the Ethiopian Code), depending on whether the

codebtor relationship arises contractually or by law. See Planiol et Ripert, op. cit., vol. VII,

§ 1092. It is probably equally suitable to view the latter case as one of legal representation,

see Eth. Civ. Code Art. 2179. For our purposes here the exact nature of the action is im-

material, as Art. 2264(3) applies to unauthorized agency the same rule contained in Art

2221(3).
20. Eth. Civ. Code Art. 2221(3) or 2264(3), in conjunction with Art. 1751.
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a co-debtor's claim, the action is viewed as being in the nature of an agent's action,
and bears interest from date of payment, without the necessity of a notice of
default to the primary debtor.2'

Subrogation, accorded under Arts. 1971 (a) and 1944, once more provides the.
payor with a second action. Which action the payor will prefer depends on the
particular circumstances. In the example given, the guarantor will prefer the personal
action, which will bear interest at the legal rate of 9% from the date of payment,
while the creditor's action would at best bear interest at 9% from notice of default,
and might be interpreted as entirely interest-free. Similarly, the payor might prefer
the personal action for statute of limitions reasons: the limitatation period may already
have run on the creditor's action, but not on the personal action, which only' arose
on the date of payment. But frequently the subrogated action will be preferable:
it may bear interest at more than 9%, it may be furnished with real securities, or
there may be other special advantage in action from the creditor's position.?

2. Payments by a person who is owner of a property or who enjoys the right
of lien, mortagage or pledge.23 If a payor who is himself owner of certain property,
or who enjoys a security interest (right of lien, mortgage or pledge) in certain
property, pays a creditor who enjoys a security interest in the same property, Art.
1971 (b) accords him subrogation to the paid creditor's rights to the extent of the
amount paid. This is a particularly clear example of our previous statement that
legal subrogation is allowed principally in those cases where the payor in question
has a strong interest in extinction of the other person's debt. In many cases, the
payment may be made to prevent the creditor from proceeding against the property,
in which the payor also has an interest, after the debtor has defaulted.

Suppose, for instance, that B and B2 are joint owners of a certain piece of
land. Now suppose B, in order to obtain a loan, has mortgaged his share of the
land. to secure the loan.24 Now he defaults on the loan. Execution on the mortgage
by B's creditor may be very inconvenient to B2, who wishes to continue to use
the land as an undivided area, or it may result in a sale at an artificially low
price. In other words, he may be seriously prejudiced by the creditor's action,
although the debt secured is not his own. Accordingly, if he moves to pay the
creditor, Art. 1971 (b) accords him, as a matter of law, subrogation against his
joint owner to the extent of the amount paid, to secure his eventual recovery. Art.
1971 (b) is also given more specific application by special provisions of the Code.
For example, consider a person who holds a- "second mortgage," that is, a mortgage

21. See Planiol et Ripert, op. cit., vol. XI, § 1540.
22. Suppose, for example, that there are codebtors, Bi and B2, and one of them, BI has been

guaranteed by C. If C had guaranteed both Bi and B2, he would have personal recourse
against both. But if he guaranteed only Bi , he also has personal recourse only against B1
even though he may be required to pay the entire debt. By virtue of his subrogation to
the creditor's right, however, he may proceed against either Bi or B: (or both) for the full
amount he has paid. The above is a statement of the French law, see Planiol et Ripert,
op. cit., vol. VII, §1092. The Ethiopian code does not specifically deal with the issue, but as
it contains provisions identical to those of the French code from which the above result is
derived, the result will likely be similar.

23. For a discussion of the French law, see Mazeaud et Mazeaud, op. cit., §855; Planiol et
Ripert, op. cit. §1230.

24. This is allowed by Eth. Civ. Code Art. 1260, although B2 ts consent will be required, Eth.
Civ. Code Art. 1266.
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second in priority to another mortgage. To preserve his own mortgage, the second
mortgagee may wish to pay off a first mortgagee who is about to proceed against
the property.25 Should he do so, he will, under Art. 1971 (b) and Art. 3083(2), be
subrogated to the rights of the creditor he has paid.

Art. 3083 (2) deserves careful comparison with the general provision, Art. 1971
(b). Art. 3083 only subrogates a mortgagee making payments to creditors having
priority. This is in accord with French Civil Code Art. 1251. But this is a restriction
not contained in Art. 1971 (b). There is no reason that Art. 1971 (b) should not
be applied to allow, for instance, a first mortgagee to remove a second mortgagee
who is threatening foreclosure.26 The limitation required by French Civil Code Art.
1251 at. 1, and incorporated in Eth. Civil Code Art. 3083, has been criticized in
France;27 it can and should be avoided in Ethiopian law by direct application of
Art. 1971 (b).

In another respect both Art. 3083 and Art. 1971 (b) represent narrower rules
than Art. 1251 al. I of the French Code. Art. 3083 grants subrogation in favor of
mortgagees making payments, while Art. 1971 (b) grants subrogation is favor of
owners or secured creditors making payments; Art. 1251 (1) of the French Code
more broadly allows subrogation of any creditor (thus even an unsecured creditor)
making payment to a creditor enjoying preference over him. A similar provision
for legal subrogation cannot be found in Ethiopian law. 28

3. Cases provided by law. - A third subsection of Art. 1971. simply provides
that legal subrogation shall also occur "whenever the law so provides." The law
aight so "provide" either in the Codes, or by expansive interpretation extending
the present Code provisions to cases where similar considerations exist, or in special
legislation. To date, only the first of these three possibilities need be considered.

Article 1059 appears to introduce a limited version of the French principle
of subrogation accompanying payment of the debts of a succession.29 The Ethiopian
provision accords subrogation only to a special legatee; payments by persons suc-
ceeding by universal title are apparently not afforded subrogation.

25. At first it may seem strange that a second mortgagee would act in this manner, increasing
the amount owed him by a doubtful debtor. But suppose a piece of land is subject to a
S10,000 first mortgage, and a $5000 second mortgage. The second mortgagee estimates that
under prevailing conditions, a forced sale of the land will bring just $10,000, leaving no
surplus for him. Then he may choose to pay off the first mortgagee, and be subrogated to
his rights, in the hopes of a later sale of the land at a more favorable price, or an im-
provement in the debtor's position.

26. Here also, one may at first wonder what interest the first mortgagee has in doing so: surely,
if a second mortgagee is proceeding against the property, he is doing so in the expectation
that the sale price will be sufficient to give him at least partial satisfaction. And this of
course would mean that the first mortgagee could be paid in full. This objection is correct
so far as it goes. But it neglects the fact that lenders are often closely entwined in their
borrower's affairs and may therefore have extrinsic interests in seeing that those affairs
are not disrupted.

27. See A. Weill, Droit civil: les obligations (Precis Dalloz, 1971), p. 942.

28. Also, despite the similarities between mortgage and pledge, there is no provision in the
pledge sections of the Code dealing with payment with subrogation. Art. 1971(b) does of
course apply. Art. 2848 in the pledge sections, "subrogation to property rights" does not
concern payment with subrogation; it is an instance of real subrogation; see n. 1, supra.
Further examples of the application of Art. 1971(b) are found in Arts. 3095 and 3097.

29. French Civil Code Art. 1251 al. 3.
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A further instance of subrogation, and one of great importance, operates with
respect to insurance against damages. Under Art. 683 of the Commercial Code, an
insurer paying damage claims will be subrogated to actions against third parties
liable for the damage.30 Maritime Code Art. 323 embodies a similar principle where
there may be claims against third parties under the special "general average" principles
of marine insurance. Interestingly, Art. 690 of the Commercial Code prohibits sub-
rogation clauses (let alone legal subrogation) in contracts insuring persons. There
is no clear justification for such a prohibition in the case of accident or health
insurance policies, where the subrogation of the insurer could substantially reduce
premiums-a benefit which would encourage wider coverage and presumably has
more social utility than conferring windfall cumulations of benefits.3'

B. Contractual subrogation

Where the law does not accord subrogation to the payor, it may still occur
as a matter of agreement between him and either the creditor or the debtor. In
both instances, its utility, is as a means of allowing the parties to "refinance,
performance.

1. Subrogation by the creditor.- 32 Suppose that A has borrowed $ 5000 from B,
which is to be repaid in full by December 31. This loan bears interest at 10% per
annum, and is secured by a mortgage on A's land. Now suppose that B himself
desires payment earlier, perhaps in September. He cannot require A to make this
payment, and A may be unwilling to do so voluntarily if he still requires funds
himself. But C, a third party, might be happy to make this payment to B, if
he could in turn be assured of receiving the payment of principal and interest.
Subrogation by the creditor allows this: the subrogated payor then "stands in the
shoes" of the original creditor, and may exercise both the primary claim to the
debt and the accessory security interest provided by the mortgage. B is benefited,
because he is able to receive payment immediately, as he desired; C is provided
the opportunity of lending at terms he considers advantageous; A, on the other
hand, is not prejudiced: neither what he owes nor the time that it will be due
has been changed. Only the person of the creditor is different.

Under Art. 1968, a creditor who is paid by someone other than the debtor
is always free to subrogate the paying party to the creditor's rights against the debtor.33

30. A distinction should be drawn between this legal subrogation and a "subrogation clause."
Under earlier French law, legal subrogation was not accorded, and contractual subrogation
clauses were held to effect an assignment, not subrogation. The insurer's recovery against a
third party was therefore not limited to the extent of his payment to the insured. (A full
discussion of the differences between subrogation and assignment appears infra, text at n. 52).
French law now accords legal subrogation; moreover, this is a mandatory provision which is
held to prohibit assignment. See Planiol et Ripert, op. cit., vol. XI, §1347.

31. It is possible to argue that the insured "expects" a cumulation of benefits because he has
"paid for them." Of course, if a rule allowing subrogation were adopted, premiums would be
adjusted so that the insured would not pay for the right to cumulative benefits. In that case,
while the "expectation" might still exist, it is unclear that it is one deserving the law's
protection.
Similar questions may be raised concerning the apparent absence of subrogation provisions in
the government's pension plans. See Public Servants' Pension Decree, Decree No. 46 (1961)
as amended, Public Servants' Pensions Declaration, Proc. No. 209 (1963).

32. See generally Mazeaud et Mazeaud, op. cit., vol. II, §§846-49; Planiol et Ripert, op. cit., vol.
VII, §§1221-23.

- 115 -



JOURNAL OF ETHIOPIAN LAW - VOL. IX - No. 1

As this is a matter of agreement between the creditor and the payor, however,

the creditor is likewise free to refuse subrogation.3 4

Art. 1968 (2) imposes two conditions upon subrogation by the creditor: it

must be express and it must be effected at the time of payment. Both conditions

parallel those of Art. 1250 al. 1 of the French Civil Code.

a. "Express."- The requirement that subrogation be express is meant to preclude

the courts from inferring, simply from the circumstances surrounding a payment,

that the creditor has subrogated the person who paid him to the original creditor's

rights against the debtor)5 Normally, a court is free to imply the intention of a

contracting party from such circumstances: subrogation is one of several instances

where the Code requires more direct proof.3 6 In practice, in the area of subrogation,

the result is to require unequivocal words.

If the words employed by the parties fail to establish intention to subrogate,

the result may be to characterize the transaction as an assignment.37 This makes the

requirement that subrogation be express quite stringent, for there are few words

which may be employed, other than "subrogate," which will indicate unambigously

that subrogation rather than "assignment" is intended. This narrowness of terminology

is already constricting in English and French; the wisdom and utility of the provi-

sion may be doubted when the further fact is considered that Amharic lacks at

present words with the narrow technical meaning acquired over years by such

words as subrogate in European languages. Application of the provision by the

courts will therefore require delicate consideration for the forseeable future.

The requirement that subrogation be express should not be confused with a

requirement that subrogation be effected in writing. No requirement of a writing is

imposed.38 Further, the two concepts are distinct and independent, so that the

Code's requirement that the subrogation be "express" could be fulfilled by an oral,

as well as a written agreement, and, conversely, a written agreement will only suffice

when it shows the "express" intention to subrogate.

b. "Effected at the time of payment"-- By its terms, the second requirement

would only allow subrogation to occur simulataneously With payment.39 In fact,

however, the rationale of. the requirement will be satisfied if it is only interpreted

to preclude subrogation after payment, thus allowing subrogation to be agreed

before, as well as at, the time of payment. Louisiana courts, interpreting Art. 2160

33. Eth. Civil Code Art. 1968:
1. A creditor who is paid by a third party may subrogate him to his rights.

2. Subrogation shall be express and effected at the time of payment.

34. While the creditor is free to do so, he is not likely to do so, since this will normally prevent

his obtaining the immediate payment which has been offered.

35. For a discussion of express as opposed to tacit, see Planiol et Ripert, op. cit., Vol. VII

§105.
36. See, for other examples, Eth. Civ. Code Arts. 1685, 1740, 1827, 1922, 1977, 1981.

37. The differences which will result if an "assignment" rather than a "subrogation" is found to

be present are discussed later, see text at n. 52 infra.

38. Nor does one exist in French law. See Planiol et Ripert, op. cit., §1223.

39. At least one French writer seems to reach this conclusion: see A. Weill, op. cit., p. 935.

Other writers are ambiguous on this point, giving their attention only to the prohibition of

subrogation after payment, and the rationale underlying it.
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of the Louisiana Civil Code, also derived from and parallel to Art. 1250 of the
French Code, have reached this result.40

This result is sound if the rationale of Art. 1968 and its precursors is con-
sidered. Normally, when payment is made, the obligation in question is extinguished
thereby. Subrogation forms an exception to this rule, by allowing the debtor's *li-
gation to continue to exist in favor of the subrogee, who takes the place of-Ike
original creditor. But conceptually, Continental lawyers could only allow this result
if subrogation took place at the time of payment. Any later agreement would be
ineffective, for how could B (the original creditor) and C (his subrogee) revive, by
their agreement, an obligation on the part of A, whose original obligation had
already been extinguished by C's payment? A prior agreement by B and C however,
that C will be subrogated to B's rights when, in the future, he makes payment,
presents no such problem of "revival", and should suffice as a valid subrogation,
even if there is no further mention of subrogation when payment is actually made.

It should be noted that the Code's requirement refers to when subrogation shall
be agreed: according to most authors, it is possible to submit proof of a later
date in support of the subrogation (as where, some days later, the parties reduce
an oral agreement to writing), but naturally if a significant period of time elapses
between the claimed date of subrogation and the date of the proof offered, the
proof will be questionable.41

2. Subrogation by the debtor.42 - Suborgation may also occur by agreement
between the debtor and a third party who lends him money for the purpose of
paying the debtor's creditor. Art. 1969.41 This is an extraordinary institution by
which the creditor's rights against the debtor are transferred to a third party,
without the consent, or even against the will, of the creditor. Suppose B loans A
$ 5000 at 10, secured by a mortgage of A's land. Let us say that A is having
difficulty meeting periodic payments to B, and B is unwilling to arrange more lenient
terms. C, however, would be willing to lend money to B on more lenient terms,
provided that he had security for its repayment. The only security A has to offer
is his already mortgaged land. Under Art. 1969, if A borrows money from C and
uses this money to pay his debt to B, he is entitled, by means of subrogation, to
transfer B's rights, including above all the mortgage, to C, without the consent of B.
As noted, this institution is extraordinary when viewed in terms of our normal
concepts of consent: it is justified, however., by its extreme utility. 44

40. John T. Hood, Jr. "Subrogation," in Essays on the Civil Law of Obligations (Dainow, ed.,
1969), p. 179-80, and cases cited.

41. See Planiol et Ripert, op. cit., Vol. VII, §1222.
42. See generally Mazeaud et Mazeaud, op. cit., Vol. II, §§850-53; Planiol et Ripert, op. cit.

Vol. VII, §§1224-26.
43. Eth. Civ. Code Art. 1969:

A debtor who borrows money or other tangible things to pay his debt may subrogate
the lender to the rights to the creditor, even without the consent of the latter.

44. Note that its greatest utility comes from the fact that it allows not only a change in creditor
but a change in terms of payment. For instance, a loan at 10% is paid off, and a new
loan at 7% secured. Normally, a debt bearing interest is considered as an obligation where
the term of payment benefit both debtor and creditor. Accordingly, in the absence of an
express reservation on this point, prepayment would not be allowed without the consent of
both parties- See Eth. Civil Code Arts. 2482, 1865-66. The creditor's consent is not likely
to be forthcoming if, in the interim, the level of interest has been sinking. The great utility
(to debtors) of subrogation by the debtor is thus to allow debtors to refinance their obligations
taking advantage of the decline in interest rates. In capitalist terms, it may also be viewed
as good because it stimulates competition among lenders.
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If, in fact, the subrogation by the debtor takes place due to the debtor's use
of borrowed funds to pay a creditor, as is envisaged by Art. 1969, there is no
prejudice to other creditors of the debtor. Even though the subrogated lender may
have priority over some of those creditors, this does not represent a new priority,
but simply his substitution in the place of the original creditor who previously
enjoyed a priority.

But subrogation by the debtor also poses a significant opportunity for fraud,
and to avoid this danger, is submitted to rigorous formal conditions by Art. l970.4

Suppose in the previous case that A has actually already paid B, but now finds
himself short of funds. Because he has already offered what real security he has to'
other creditors and lenders, he has little prospect of additional borrowings. Nov,
however, in conjunction with a potential lender, he agrees that in return for aloan,
he will "subrogate" the lender to the rights of the creditor he has previously paid.
By virtue of this "subrogation" the lender acquires the security of the previous
creditor: more especially, he acquires the former's priority in time over other secured
creditors who have since acquired claims. The agreement of subrogation between A
and C is appropriately back-dated to the time of A's payment to B.

Fraud of this type is prevented, so long as it can be assured that the funds
lent by C were in fact used by A to pay B, rather than representing borrowing
for an unrelated purpose. And, in turn, this is achieved primarily by giving certain
dates to the transactions in question. Accordingly, for subrogation to occur, the
Code requires both the "instrument evidencing the loan" and the receipt for pay-
ment obtained from the creditor to have authenticated date.46 The loan instru-
ment must also include an express statement as to the intended use of the funds,
and the receipt, as to the source of the funds. In distinction to subrogation by

The institution defies our normal concepts of obligations, for it not only envisages the transfer
by the debtor of the creditor's rights, but also alteration of the content of those rights through
an agreement of the debtor and a third party. One may well wonder what group of debtors
was powerful enough to achieve such distortions of normal principles in their favor: the
answer-the French nobility of the early 17th century. Religious wars in Europe had driven
interest rates up, and the nobility was heavily indebted. At the close of the wars, rates again
fell. Henri IV, in a declaration of 1609, allowed the nobility to refinance their debts, and
thus introduced this type of subrogation into French law. The formal requirements of Art.
1970 of the Ethiopian Code, and its precursor, Art. 1250 al. 2 of the French Code, both
have their basis in a judgment of the Parlement de Paris on July 6, 1690 (Arrete des
subrogations). See Mazeaud et Mazeaud, op. cit., §851.
French writers stress the unusual fact that the debtor is allowed to transfer the creditor's
right, without stressing independently the obvious fact that the object of the obligation is
also altered. Historically, this is quite understandable, for the authorization to subrogate
accompanied the authorization to prepay. However, the failure to distinguish clearly between
the two authorizations has led to some lack of clarity.

45. Eth. Civ. Code Art. 1970:
(1) Subrogation by the debtor implies (sic) that the instrument evidencing the loan bears
an authenticated date and that the use of the sum lent is expressly specified therein.
(2) The receipt for the loan shall bear an authenticated date and include an express state-
ment that the payment was made by means of the borrowed money.
(3) The creditor may not refuse to include this statement in the receipt where the debtor so
requires him.

46 The ways in which an instrument may acquire an authenticated date are determined by Art.
2015. In the case of subrogation, the normal manner will undoubtedly be "receipt" of the
instrument by a "public officer," most likely a registrar in the court's notary office.
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the creditor, an express statement that the debtor subrogates the lender to the
creditor's rights is not required.47 Such a statement is hardly necessary in view of
the otherwise rigid formalities, "which will hardly admit of another intention.

M. Effects

In the preceding discussion, many of the effects of subrogation have already been
noted. It is only necessary to summarize them here, and to deal with a few special
problems which arise. v

Whatever the source of subrogation, the effects are the same. And all of these
effects may be deduced from the fact that it is the creditor's right which the
subrogee exercises, together with the liens, securities and other accessory rights
attached to it.48

As a result, the subrogee will have a secured or unsecured right, depending on
whether the original creditor had obtained securities; it will bear interest if it did
in the hands of the creditor, and will not, if it did not. If the creditor was a
merchant, and special rules of evidence were applicable to the debt in his hands,
the same rules will apply to the debt in the subrogee's hands.49 And the 'running
of the statute of limitations will be in no way affected by the subrogation. From
these consequences it can easily be seen that the subrogated right will often provide
the subrogee with a better action than his personal action for reimbursement or
indemnity; yet at the same time, particular circumstances, for instance, bar of the
subrogated right by the statute of limitations, may make th& personal action the
more advantageous one.

A further result of the fact that it is the creditor's right which the subrogee
exercises is that he may not exercise it "to the detriment of the creditor."50 A
partial payment therefore only entitles the subrogee to pro tanto subrogation; the
creditor retains a full priority as to the unpaid balance.5'

Article 1973 states the effects of both subrogation and assignment upon transfer
of "liens, securities and accessory rights." .Since subrogation and assignment share
this important effect, and since assignment, like subrogation by the creditor, occurs
through the agreement of the original creditor dnd a third party, there has often
been confusion about exactly what differences exist between the two concepts. In
fact, there are numerous distinctions.52

47. For commentary on the identical French provision, see Planiol et Ripert, op. cit., §1225.
48. Rth. Civ. Code Art. 1973:

(I) The subrogated creditor or the assignee of a right may exercise the liens, securities and
other accessory rights attached to it.
(2) He may not enter into possession of the thing received in pledge by the creditor without
the consent of the pledger. (sic).

49. Correspondingly, the creditor has the duty to supply the subrogee with proof. Art. 1974.
50. Art. 1972 (1).
51. This specific result of the general language found in Art. 1972(1) follows French law, and is

stated in Eth. Civ. Code Art. 1972(2). There is some feeling that a rule according the creditor
full priority is excessive. See Aubry et Rau, op. cit., vol. 1, §321.

52. See Mazeaud et Mazeaud, op. cit., Vol. I, §860; Planiol et Ripert, op. cit., Vol. VII, §1245;
De Page, op. cit., vol. II, §554.
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* 1. Source. - Assignment is essentially the sale or gift of a right by the original
creditor to a third party, and as such requires the consent of the creditor. Sub-
rogation, however, may occur in three ways, as noted, and always in connection
with payment of the original debtor's obligation.

a. By the Consent of the creditor. - This is the case which most closely resembles
assignment. But this type of subrogation must be express and effected at the time
of payment. Assignment, on the contrary, can be inferred, and need not have any
connectiori at all with payment (that is the discharge of the original debtor's obli-
gation).

The requirement that subrogation be express means that in all doubtful cases,
where the creditor's intention to transfer a right to a third party may be implied,
or is even express, but there is no express declaration of intention to subrogate,
the transfer must be treated as an assignment.

b. Legal subrogation. - This form may also sometimes resemble assignment,
but the: distinction will be clear if it is recalled that, in the cases specified by the
Code, subrogation occurs as a matter of law, without any intention of the parties.

c. Subrogation by the debtor. - This form of subrogation, although consensual,
resembles assignment the least. For here the consent of the debtor transfers the

right of the creditor. This anomaly has already been commented upon, as have the
strict formalities imposed.

2. Effects. - In addition to the differences in source and formal requirements
for validity, there are also substantial differences in effect. Among these are:-

a. Rights transferred. - Frequently assignment is used as a mode of "dis-
counting" obligations: that is, a credit with a face value of $100 may be transferred
to an. assignee in: exchange for a $ 90 cash payment. For $ 10, the assignee assumes
most of the risks of non-collectability, such as the debtor's insolvency. If he is able
to obtain jurisdiction over the debtor, and the debtor is solvent, he will be able
to obtain $100, notwithstanding that he paid only $90 for the credit.

Subrogation, however, operates differently: the subrogated person acquires a

'right to payment only to the extent that he has actually made payment. This
principle, that a creditor may not "subrogate to his own detriment" (for instance,
by transferring the whole credit in return for an only partial payment) is adopted
by Art. 1972. As a consequence, the valuable economic function performed by the

"discount assignment" may not also be served by means of subrogation: subroga-
tion retains its primary character as a means of effectuating payment.

b. Priority - A second consequence of the same principle, stated explicity by Art.
1972(2), is that in the event of the debtor's insolvency, the original creditor has priority

,over his subrogee. For instance, consider a debt of $1000, $500 of which is paid
by C, who takes in return a subrogation to B's rights against A. As a result of
the first consequence above, C has only a right to $ 500, not a right to $ 1000.
And as a result of the second consequence, this claim is subordinated to B's re-

maining claim for $500. Suppose that the debtor has become insolvent, and the

debt is secured by a ,pledge of goods, worth, however, only $ 500. B will have the
right to realize the pledge and receive $ 500 payment in full prior to C's being able
to realize any amount from the pledge. Again, this result is at variance with the
effect of a partial assignment, for in the latter case, both assignor and assignee
compete on equal footing for available assets.
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IV. Conclusion

Subrogation is one of the most useful doctrines of the law, and, as we have

seen, is applicable in many different areas. It is also one of the most bewildering

areas of the law when first confronted. Unfortunately, the subject's inherent comp-

lexities may even have been increased in Ethiopian law. This additional compl*ty
results from two factors: one, the confusion existing between authorization to make

payment and authorization to be subrogated; two, the close resemblence, but dif-

ferences in result, between subrogation by the creditor and assignment. As to the

first, it may perhaps be regreted that David did not simply choose to follow the

French doctrine of French Civil Code Art. 1236, rather than formulating a new rule,
the full consequences of which were difficult to foresee. It is unclear what has been

gained by the alteration incorporated in Article 1740(2), and it is also unclear to

what extent the draftsman held this alteration in mind as he fashioned other pro-

visions. As to the second, since both subrogation by the creditor and assignment

are consensual in nature, it is not clear why two separate institutions need be

maintained by the law, at the expense of great complexity. One regime of suppletory

rules would suffice, the parties naturally being free to fashion alterations. Consider-

ing the scope of the task before the draftsman in this area, however, these criticims
may be classed as minor.
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TIE SUBSTANTIVE LAW APPLIED
BY MUSLIM COURTS IN ETHIOPIA

Possible Justifications for the Continued
Application of the Sharia

By Zaki Mustafa

Introduction-The Position Before the Civil Code:

It may be helpful to begin by stating that Sharia courts have for a long time
had a de facto existence in Ethiopia' and were performing very much the same
functions that they are performing today, long before any legislation was passed to
regulate and organize their constitution and functions. It may also be helpful to
remember that Sharia courts, wherever they exist in the world today, are viewed as
special courts designed to serve a special function, namely the determination of
certain questions falling within the area of Muslim personal law. As far as Ethiopia
is concerned the organization and jurisdiction of Sharia courts are governed by the
Kadis and Naibas Councils Proclamation 1944,2 article 2 of which provides: /

"There shall be established Kadis and Naibas Councils in such places as we
may determine with jurisdiction to decide:-

a. any question regarding marriage, including divorce and maintenance, guar-
dianship of minors and family relationship, provided that the marriage to
which the question related was concluded in accordance with Mohammedan
law or the parties are all Mohammedans;

b. any question regarding wakf gift, succession or wills provided the endower
or donor is a Mohammedan, or the desceaed was a Mohammedan at the
time of his death;

c. any question regarding the payment, of the costs incurred in any suit re-
garding the aforementioned matters.

These provisions made the jurisdiction of Ethiopian Muslim courts similar to
that of Sharia courts in the Sudan, Nigeria, Niger, Senegal and other African count-
ries where special courts exist to handle the personal law matters of the Muslim
part of the population. The drafting of these provisions appears to raise some
rather interesting questions. To begin with sub article (a) appears to bring the
following marriage situations within the jurisdiction of the Muslim Courts:

1. The situation where both parties are Muslims and the marriage was con-
cluded in accordance with Muslim law.

2. The situation where the husband is a Muslim and the marriage was con-
cluded under Muslim law.

1. J. S. Trimingham, Islam in Ethiopia, pp. 137, 151, 227, 230, 232 Frank Cass and Co. London,
1965.

2. Proclamation No. 62 of 1944.
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3. The situation where both parties were not Muslims at the time when they
first married, but later adopted Islam as their religion.

4. The situation where both parties are Muslims but the marriage was not
concluded in accordance with Muslim law.

5. The situation where neither of the parties is a Muslim but the mariagewas concluded in accordance with Muslim law.

Although situations 1-3 could reasonably be assumed to have been contemplated
by the draftsman of this article, it is difficult to imagine that he intended the
article to apply to situations 4 and 5, but in view of the use of the "conjunction
or in the last part of the proviso to sub-article (a) one has no optioql but to say
that they are included. It is difficult to see how non-Muslims can contract marriages
under Muslim law or how Muslims can contract a valid marriage outside the rules
of Muslim law.

Another point arising out of the drafting is to be found in sub-article (b) where
we find reference to wakf gift, which is a misdescription of the institution referred
to. In Islamic law reference is made to wakf which is defined as "a thing which
while retaining its substance yields a usufruct and of which the owner has sur-
rendered his power of disposal with the stipulation that the yield is used for per-
mitted good purposes.3 " This is the Islamic law equivalent of the English law
institution of trust and just as it is unusual to talk about a trust gift in English
law, it is unusual to refer to Wakf gift in Islamic law. A question may arise as to
whether the Legislator meant Wakf pure and simple or a special variation of that
institution known as Wakf gift. The courts have so far treated the words as re-
ferring to Wakf. One cannot help wondering, however, whether the introduction of
the word gift in the description of Wakf is in any way responsible for the omission
of gift as a subject of litigation from the jurisdiction of Muslim Courts. Hiba -(gift)
is considered one of the personal law questions failing within Jurisdiction of
Sharia courts in all those Muslim states where Sharia Courts have a separate
existence, because of its close relationship with and its effect on succession. Could
it be then that the Legislator meant to include both Wakf and gift but the omission
of a comma which should have separated the two words created the problem just
discussed? This is quite possibly what happened.

Subject to these brief remarks on the drafting of article 2, we can then say
that Islamic courts in Ethiopia have been empowered to exercise jurisdiction in
relation to all the matters mentioned in that article and that they have in fact
been doing so.

The Introduction of the Civil Code and Its Possible Effect On the Substantive
Law Applied by the Muslim Courts: When the Civil Code was promulgated in 1960,
one of the questions which arose was whether it had in any way affected the
rules of Islamic law which the Muslim Courts were applying. To answer that ques-
tion one would have to look at article 3347(1) of the Civil Code. That article
provides:

"Unless otherwise expressly provided, all rules whether written or customary
previously in force concerning matters provided for in this Code shall be re-
placed by this Code and are hereby repealed."

3. See Shorter Encyclopaedia of Islam p. 624, Luzac, London, 1953
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When we examine the Code we find that Book 114 carries very detailed pro-

visions governing matters of marriage, divorce, maintenance, guardianship, family

relationships, testate and intestate succession, gifts etc. It appears to follow logically
from this that Sharia rules are among the rules affected by this article. Book II

covers all the matters falling within the jurisdiction of Sharia Courts except Wakf. 5

The Civil Code is intended to be universally applicable to all residents of the

Empire in relation to all the matters that its provisions set out to regulate. No

exception is made in favour of any group or class. Book H1 carries no saving

clause in favour of Sharia rules. It thus seems an inescapable inference that the

Civil Code intended to abrogate those Sharia rules which were in force before its

promulgation, in so far as they were not expressly saved, in ielation, to all matters

covered by its provisions. If this inference is accepted, it would follow that Muslim

Courts, whose only function is to apply those Sharia rules to certain family rela-

tions pertaining to Ethiopian Muslims, would have no substantive law to apply

and should have seized to exist as soon as the Civil Code came into force.

We find however that Muslim courts do exist. The legal propriety of their

continued existence has not so far been seriously challenged. We also find that

the substantive law Which they apply is the Sharia, and their right to apply that

law has not so far been seriously questioned. The problem of whether the continued

application of Sharia rules is compatible with the Civil Code, has, until now, been

an academic problem occupying the minds of scholars alone. The institutions im-

mediately concerned are not even aware that a problem exists. It may be fair to

start by admitting that there is no easy academic answer to the 'academic' problem

created by article 3347(1) of the Civil Code. There are however a number of pos-

sible explanations which we shall now examine:

Article 40 of the Revised Constitution 1955: A Question of Supremacy of

Constitutional Provisions

Article 40 of the Revised Constitution provides:

"There shall be no interference with the exercise, in accordance with the law,
of the rites of any religion or creed by residents of the Empire, provided

that such rites be not utilized for political purposes or be not prejudicial to

public order and morality".
Muslim law considers marriage as well as some of the questions ielating to

it as religious rites. The same is true of succession and some forms of gift. Can

it not therefore be argued that since the Constitution guarantees the free exercise

of religious rites, then any interference with those rites is null and void? The obvious

weakness in this argument is that article 40 of the Revised Constitution guarantees

the free exercise of religious rites, "in accordance with the law", and since there

is no doubt that the Civil Code is a law, one would conclude that there is no

inconsistency. But that is not the end of the matter. The Amharic version of article

40 does not include the phrase "in accordance with. the law", and thus appears to

be absolute in its purport. The Amharic version is the official version and would

4. Article 550-1125.
5. It could be argued that even Wakf is covered by the provisions relating to gifts because the

Legislator appears to have treated it as a form of gift in Proclamation No. 62 of 1944.

6. Muslims are implored to marry, to treat their wives well ect. by various verses in the Kuran

and a number of traditions of the Prophet. One of the traditions goes as far as saying thai

marriage is essential to complete the religion of a true Muslim.
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in the case of any conflict between it and the English version, be considered the
more authoritative version.7 One could therefore argue that since article 3347(1)
of the Civil Code appears to be inconsistent with article 40 of the Constitution,
in as much as it attempts to interfere with marriage and succession in the case
of Muslims, it shall be amended or abrogated to the extent which would remove
the- inconsistency between it and article 40 of the Constitution. But one must hasten
to admit that although this line of argument appears to afford some explanation
to the problem, it by no means offers a satisfactory answer to the academic ques-
tion raised. One can almost bet that it would not carry a lot of weight with the
courts if the problem is litigated.

The Civil Code Provisions Relating -to Religious Marriages: A Possible Escape:

There is no doubt that marriage and the consequences flowing from it constitute
by far the most important question in Muslim personal law. The Civil Code deals
with the question of marriage in great detail. The Code refers to two classes of
marriage: Civil marriage (arts. 597-604) and other marriages: (arts. 605 and 606).
The category of other marriages includes religious marriage and marriage according
to custom. Article 605 (1) provides:

"The conditions on which a religious marriage may be celebrated and the for-
malities of such celebration shall be as prescribed by the religion of the
parties concerned."

This article appears to sanction the application of Muslim personal law to the
very important question of marriage. It can therefore be argued that since the
marriage was concluded according to Muslim law, then that law would govern the
marriage and all its consequences. If this is so then that part of Muslim personal
law which applies to marriage has been incorporated into the Civil Code by virtue
of article 605(l) and the continued application of the relevant legal rules as well as
the continued existence of Muslim courts, as the organs for the application of those
rules, is therefore legally justified.

This argument, plausible as it may be, does not stand close scrutiny. There
are at least two good arguments against it. Firstly article 605(2) says:

"The provisions of this Code relating to the conditions common to all forms
of marriage shall be complied with in all cases."

When these conditions are examined one discovers that there are some of them
that are not consistent with the Sharia e.g. the provisions relating to bigamy and
the period of widowhood, ida (arts. 585 and 596 respectively). These provisions
which are common to all forms of marriage clearly show that it was not the
intention of the Legislator to permit the application of religious or customary rules
in their totality.

Secondly the article appears to be aimed at recognising and giving effect to
marriages celebrated in accordance with one's religion, i.e. recognising the union con-
cluded in accordance with religious rites as lawful. It was probably not the inten-
tion to make marriage and all questions stemming from it subject to some special

7. See article 125 of the Revised Constitution.

- :141 -



JOURNAL OF ETHIOPIAN LAW - VOL. IX - No. I

law applied by a set of special tribunals. For if that were so, then there should
be special sets of rules for the various Christian sects and for the Jews and may
be even special courts to apply those rules. The- elaborate provisions of the Civil
Code would be confined to situations where the parties elect to conclude their mar-
riage and have it governed by those provisions. One can hardly imagine that this
could have been the intention.

The Intention of the Legislator:-

One of the main questions to be asked in order to ascertain the meaning and
true purport of any enactment is; what intention did the Legislator have? Various
theories have been evolved as to how legislative intent can be ascertained. Th~s is
not the appropriate place to discuss those theories. It suffices to say here 'that in
our. attempt to ascertain the intention of the Legislator we would look both at
'the.wording of the article concerned, as well as the discussions and all other relevant
circumtances which preceeded and followed the Promulgation of the Civil Code.

Article 3347(1) is very clearly worded and whether we read it independently or
in conjunction -with other articles it leaves us in no doubt that it was intended to
have unviersal application. If we take it that the L~gislature had intended to use
the words actually employed in that article and had given perfect expression to its
intention, we would have no option but to conclude that the Legislature intended
to abrogate the Sharia rules 'that were in application before the coming into effect
of the Civil Code. There are, on the other hand, a number of ,other relevant
factors which make such an -interpretation appear unreal: To begin with there is a
substantial amount of evidence that the Codification Commission intended to allow
most, if not all, of the rules of Muslim personal law to continue unaffected by
the Code. To give effect to this Professor R. David prepared at the request of the
,commission a set of draft provisions which would have enabeld Sharia rules relating
to mariage, succession etc. to apply, with certain exceptions.8 The draft provisions
,prepared by Professor David were not incorporated in the final draft and no reason
could be found for their omission. However that reason is not difficult to guess.
Both Professor David and the Commission were fully aware that the problem of
making- the Civil Code provisions relating to 'personal status applicable to Muslims,
involved the taking of policy decisions by the Government, rather than by a tech-
nical commission of legal experts. The Government might have thought it, undesire-
able to create the impression that it was in any way interferring with the rules of
the draft provisions was intended to leave the rules of Sharia intact and unamen-
ded Sharia applied by Muslem courts. This means that the omission of ra-
ther than abrogate them completely. This view finds support in an incident which
occured -during the discussion of the Civil Code in Parliament. While Parliament was
debating the chapters -of the Code dealing with personal status, one of the members
asked whether those chapters were intended to replace Sharia rules in the case of
Muslims. The speaker sent the question in writing to the Minister of Justice. The
written answer of the Minister stated that the promulgation of the Civil Code was
not 'intended to affect the Muslim courts or the. rules they were applying.

The Minister's reply could be considered as a clear manifestation of "govern-
mental intention". But one may legitimately ask whether the Minister, of Justice is

8. The exceptions related to bigamy, age of majority and administration of successio-n.
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the competent authority to interpret the Civil Code, and whether his statement has
any legal standing vis-a-vis a law passed by Parliament and approved by the Sove-
reign? In answer to this we could say that the Minister was -not really interpreting
the Code, be was merely defining to Parliament the scope of application of a parti-
cular part of the Civil Code as the Government understood and intended it. "P,arli-
ament, therefore, passed the Civil Code on the understanding that it did affect the
Sharia rules of personal law applicable to Muslims. We may thus have in this
incident an example of a situation where the Legislature had not given correct
expression of its intention.

In addition to this there is evidence that Muslim Courts as' well ihe law they
apply exist by the wish and on the order of the Sovereign. Immediately after the
promulgation of the Code it was rumoured that Muslim Courts would be abolished
and the application of Sharia rules would cease. This led a number of Muslim
dignitaries and elders to seek audiance with the Emperor and to sound their appre-
hensions. His Imperial Majesty assured them that nobody shall interfere with the
work of the Sharia courts. In consequence of this meeting and perhaps also as a
result of the question raised in Parliament, the Minister of Justice sent out a circular
addressed to the President of the Court of Shariat informing him that all Muslim
courts should continue to function in accordance with the provisions of;.the _1944
Proclamation. This circular was not gazzetted. Since then the Ministry of Justice and
the Muslim courts have been working and dealing with each other on that utnder-
standing. Although the circular, taken in isolation may raise a jurisprudential ques-
tion similar to that already raised about the authority of the Minister of Justice
to interpret or limit legislation passed by Parliament, it seems to have much more
behind it than the authority of the Minister of Justice. It has the authority of
the Sovereign. The Sovereign had in the present case sufficiently manifested His
will when He assured Muslim elders that nobody would interfer with the work of
the Sharia_ Courts.

f-a.
We can thus say that Muslim courts and the Sharia rules which they apply

have more than a de facto existence and that if a question as to the legality of
the continued application of the rules of Muslim personal law to Muslims, is ever
challenged, there would be at least two good answers to it namely:

1. The true intention of the Legislature was that Sharia rules should not be
affected by article 3347(l) and

2. The wish of the Sovereign is that the Sharia should continue unaffected.

But would it not have been much tidier if a short article was included at the
beginning of Book II stating that the provisions of that part of the Civil Code
shall not apply to matters affecting the personal status of Muslims and falling within
the jurisdiction of Muslim Courts as defined in Proclamation No. 62 of 1944.

The School of Jurisprudence Followed By The Courts

Generally speaking the indigenous Muslim population of Ethiopia follow one 'or
the other of three of the current Sunni Schools of Jurisprudence, namely the Hanafi,
the Shafi'i and the Maliki Schools. There are no known adherents to the Hanbali
School among the indigenous population. There are however a few Zaidis and,/badis
(both of which are Shi'a sects) among the immigrants from Southern Arabia. It is
said that the followers of the Shafi'i school are a majority among Ethiopian Muslims
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but it is difficult to ascertain this. There has been a time when Hanafis constituted
a majority on the court of Sharait. At present most of the Kadis are Shafi'i's
with some Hanafis and a few Malikis in Eritrea.

In a situation such as this, when the Muslim population does not adhere to
one School, the question naturally arises as to the School which should be followed'.
by the courts. Had all the Muslim population or a substantial majority of them
been followers of one school, the logical thing to do would have been for the
courts to follow that School. in cases where the Muslim population of a state
follows more than one school, one usually finds that there are three possible alter-
natives for determining the school to be followed by the courts:

1. The state may deem it fit to prescribe the school to be adhered to. This
would be a legislative act which the courts would have to obey. This
course of action had been taken in Egypt, the Sudan and some other
countries. Ethiopia has not followed this particular course. Although this
method of determining the school whose principles and teachings are to be
applied by the courts, has the obvious merit of making the law definite and
certain both to courts and the litigants, it is of doubtful validity as far
the principles of the Sharia are concerned as we shall shortly see.

2. The courts may choose to follow the school to which the parties belong.
This alternative has two obvious merits. In the first place it would afford
the parties the chance to be judged by. their own personal law in matters
affecting their personal status which may be highly desireable. In the second

" place, it would help to avoid the difficulties and anamolies which would
arise ,when parties who had concluded their contract of marriage in actor-
dance with-their own school of jurisprudence, find that questions relating to
maintenance, family relationship, divorce and the like, are to be determined
in accordance with the rules of some other school. This alternative will also
ensure that the law which is applied on appeal, if there is any, is the same
as that applied at first instance. However, this alternative has its own diffi-
culties. It does not solve the problem of what is to happen when the
parties belong to different schools. One is also not sure whether it is
practical or desireable to put the Kadi in a position in which he would
have to apply all the schools to which litigants appearing before his court
may belong. Muslim Courts in Ethiopia do not follow this alternative.

3. The court may follow the principles of the school to which the Kadi
belongs. This is what the Muslim courts in Ethiopia do. Although this
alternative appears to raise a number of problems to which we shall refer
below, it is the one alternative that is consonant with the teachings of the
Sharia.

The Orthodox Sharia View on the School to be Followed By the Kadi:

There is a famous Sharia maxim which says "Al Kadi yakdi ala madhabihi".
,(A judge shall only decree in accordance with his own School).

The Sharia requires that only those who are well versed and throughly knowle-
dgeable in the Sharia can be appointed as Kadis. Some of the leading imams,
require that the Kadi should be an original interpreter of the basic Shara sources,
able -to understand, -and to extract rules from them. for -himself without the need
-to follow. the opinion of anybody else. But some of the Orthodox imams, including
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Abu Hanifa and Malik say that it is possible to appoint an imitator, who follows
the interpretations and deductions of others as a Kadi. This is what is happening
all over the Muslim world today because the category of those who can interpret
the original sources and form their own opinions has almost compltely dried up.

From the time when only an original interpreter (mujtahid) could be 4apointed
as a Kadi, a theory was developed that the Kadi must always rule according to
what he believes to be the correct Sharia rule. He was not allowed to apply the views of
another original interpreter because if he genuinly believed them to be the correct
Sharia stand on a particular question then they would have been his own views.' This
theory was applied with greater force to the Kadi who is a mere imitator adhering to
a particular school. The philosophy on which this is based is fairly sigple; an imitator
who has the choice of selecting between several schools would select and follow the
school which he considers to be nearer to the correct understanding and explanation
of the Sharia than others. To him it should, therefore, represent what is right.
Other schools are, at best, not as right as that school. Therefore if he rules on
any issue according to the principles and teachings of a school other than his own he
would be applying principles about the correctness of which he has some doubt.
His judgment would therefore be null and void. What is more the Kadi is expected
to follow the "official" or predominant view within his school. He is not allowed
to ignore that and follow a weak or minority view.10 In short the imitator should
always follow his Imam. The Sharia makes it unlawful for the government to call
upon the Kadi to apply principles of law derived from a school other than his
own or to follow the weaker view within his own school.'1 If the appointment of
a Kadi was made on the condition that he applies the doctrines of a school other
than his own, the appointment is considered valid but the condition is void and
does not bind the Kadi. 12

It thus appears that the practice prevailing in Ethiopia is more in keeping with
the Orthodox Sharia view than what prevails in Egypt, the Sudan and a number
of other Muslim countries. However, the adherence of the Muslim courts in Ethiopia
to this theory appears to raise a number of questions to which we must now at-
tempt to find the answers. One may thus ask whether it is fair to apply to the
litigants the doctrines of a school other than their own, with the possible result
that a transaction concluded in accordance with the principles of one school, would,
when litigated be judged by the principles of another school. This question was
discussed in some detail with the members of the Addis Ababa Court of Shariat.
The answers to it can be summarized as follows:

1. The differences among the Sunni schools of Jurisprudence do not relate to
the basic principles of the Sharia and are mainly confined to details which
do not seriously affect the individual litigant if his school was not followed.
Had there been a question of applying a rule of Sunni jurisprudence to a '

Shi'i adherent or vice-versa, there would have been some hardship and
injustice.

9. This is not to say that an interpreter cannot change his view on any matter if he becomes
later convinced that another interpreter's view on the same question appears near to the truth
than his own.

10. Al Baddi Vol. VII p. 5, Thn'Abdin Vol. II p. 368
I1. Ibn'Abdin Vol. II p .75

12. Hashiyat fln'Abdin Ala el Dur Vol. IV p. 369 and All Mughni Vol. IX p. 106
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2. In those cases where the difference between the school to which the litigant
belongs and that of the Kadi, is material, the Kadi usually determines the
matter in accordance with the rules of the school of the litigant. Thus if
a question as to the validity of a marriage concluded in accordance with
the rules of a school which does not require the consent of the frJ/i
(guardian) or which does not make the presence of witnesses essential for
the validity of the marriage, arises before a Kadi belonging to a school
that has a different rule on these matters, the Kadi would determine the
question according to the rules of the school of the litigant. This indicates
that in practice no injustice results from adherence to this rule. -

3. There has for sometime now been a growing tendency to .recruit Kadis
from among the inhabitants of the locality where they would be stationed.
This, to a certain extent, ensures that the Kadi in any particular areas
would be professing the same Madhab as the prospective litigants.

Another question which comes to mind relates to the problem which is likely
to arise if the Kadi who decided the case at first instance belonged to a school
different from that of the Kadi or Kadis of the appellate court to which the case
was referred. This is not a remote possibility and the matter may acquire an
additional complicating dimension if the appellate court consisted of several Kadis
who did not all adhere to the same school. According to the strict Sharia view
each Kadi is supposed to adhere to the doctrines of his school in determining the
matter before him. The Chief Kadi, in answer to this question, said that ',the
appellate court would determine the cases referred to it in accordance with the
principles of the school which was followed by the Kadi who first decided the
case. The appellate court confines itself to ascertaining that the court of original
jurisdiction had correctly interpreted and applied the rules of the relevant school.
This appears to be logical and fair to both the litigant and the Kadi in the court
of first instance. It would however constitute a contravention of the orthodox Sharia
view explained above.

Developing Sharia Rules

The attitude of the Ethiopian Government has to a large extent been one of
non-interference in the religious practices of Muslims. The two Proclamations'3 which
were promulgated in 1942 and 1944, to organise Muslim courts, made no mention
of the substantive law which those courts were to apply. This has resulted in a
situation where both the determination of the substantive law to be applied and its
development and modification were left to the Kadis and the local 'ulama.' In other
parts of the world where Muslim courts exist to administer Sharia rules we find
that the law establishing those courts in addition to defining the madhab to be
followed, prescribes the way in which rules of that madhab may be departed from
in favour of rules taken from another madhab or based on the views of some
leading jurisconsults. We thus find that in Egypt the Sharia Courts Law provided
that the Sharia courts shall apply the prevailing view within the Hanafi school
except where a legislative provision authorising the application of a different view
exists. The same method was followed in Iraq, Tunis and many other jurisdic-
tions. In the Sudan and Northern Nigeria, on the other hand we find that the

13. Proclamation No. 12 of 1942 and Proclamation No. 62 of 1944.

- 146 -



THE SUBSTANTIVE LAW APPLIED BY MUSLIM COURTS IN ETHIOPIA

relevant legislation vsests in the Grand Kadi14 the power to authorise departure
from the rules of the prescribed madhab by circulars sissued by him.15 In almost
all parts of the Muslim World where a method for departing from the rules of the
prescribed madhab exists, full advantage was taken of that method to modify or
depart from some of the rules that had proved to be unduly restrictive orp.nnsuit-
able for the changed social and economic conditions of the countries concerned.ihus
Egypt modified the rules governing the minimum age at which a person, male or
female, can marry, the rules governing prescription, Pre-emption, legacies to heirs,
the period of gestation etc. In the Sudan more than fifty circulars were issued
authorising departure from the prevailing view within the Hanafi school on a number
of questions including the right of a girl to marry without the consent of her
father or guardian, the right of a husband to compel his wife to. live in the mat-
rimonial home, the right to custody of the children, the period of gestation etc. In
Tunis severe restrictions were imposed upon the right of a Muslim male to prac-
tise bigamy or to effect unilateral divorce. In all these cases the desired change
was effected by resorting to a minority view within the prescribed madhab, the
prevailing view within another madhab or some view, completely outside the recog-
nised madhabs, advocated by a leading 'alim' or drawing directly on the Kuran and
the Sunna as ultimate sources. But there has recently been a tendency to go out-
side these limits and to subject Sharia rules to changes dictated by the necessity.
of the social and economic conditions. A good example of this is found in the
legislation passed by Tunis and Iraq, a few years ago, decreeing that the children
of a praepositus shall inherit equally irrespective of their sex. This change un the
Sharia rule which gives the male twice the share of th'e female was not based
on any recognised view within or outside the accepted schools of Muslim juris-
prudence.

When we consider the position of the Ethiopian Muslim Courts in relation to
what obtains in those parts of the world just referred to, we cannot help wonder-
ing whether the rules of Muslim law which those courts apply are going to remain
indefinitely static since no procedure for changing them has been prescribed. It may
be fair to start by stating that the freedom of choice between legal rules which
the Muslim courts in Ethiopia seem to enjoy appears to be much greater than that
enjoyed by Muslim courts in jurisdictions where there is active legislative interven-
tion. Interviews with the Chief Kadi and a number of Kadis revealed that the
law which the Muslim courts in Ethiopia apply is what one may call jurist's law.
Each Kadi has a number of leading annotations and commentaries relating to the
madhab which he follows. These works are several centuries old and their authority
is accepted without question. Whenever a problem comes before the Kadi he refers
to these expositions of his madhab and determines the problem in accordance with
the preveailing view within the madhab. No attention is paid to any other view and
the question of whether the prevailing view is consonant with the needs and dictates
of the changed conditions of life is ruled out as irrelevant since the rules of the
Sharia "are good for all times and all peoples". The Kadis recognise the authority
of the local 'ulama' (jurists) and their right to challenge the decision of Muslim

14. This is the title given to the person who heads the Staria division of the Judiciary. He
enjoys the same status as the Chief Justice in the Civil division. The equivalent post in
Ethiopia is that of the Chief Kadi.

15. See section 53 of the Mohammedan Law Courts Organization and Procledure Regulations 1916.

- 147 -



JOURNAL OF ETHIOPIAN LAW - VOL. IX - No. I

courts on the ground that those decision constitute a departure from the relevant madhab
or that they are. a misinterpretations of the prevailing view within that madhab. The
Kadis readily concede that, in theory they are free to choose the rules that appear
to be -more liberal and more suitable to modern conditions from any Sharia source
and without the need to restrict themselves to any madhab. They also concede that
they could take- advantage of the changes that had been effected in the Sharia
in countries with conditions similar to those of Ethiopia. At the same time they

sound a fear that any purported departure from the prevailing view within the re-
levant madhab would be met with opposition from the "ulama', and will not be
accepted by the generality of the Muslim population. Some of them also feel that
explicit authorisation or direction is needed before they can engage in what they
consider to be a process of talfig (patching). For this reason the rules of Islamic
law which Ethiopian Muslim courts apply have remained unchanged and represent to
a large extent the views of the authors of the leading expositions of. the relevant
madhab as to what the prevailing view within that madhab is. We can see from
this that no advantage was taken by the Kadis of the apparently unlimited free-

dom which they enjoyed as a result of the non-intervention of the state, to deve-
lop the Sharia rules which they applied. We should not however forget that Sharia
Kadis and the ulama as a whole are conservative people who resent and dread
change for fear that every change produces a new situation that may constitute a
contravention of Allah's commandments and invite His anger. This is not peculiar
to Ethiopia. It is the position in many countries where special Sharia courts exist.
In many cases the failure of the Kadis to use the means at their disposal to
develop and adapt Sharia rules, had led to the use of the more cumbersome legis-
lative procedures to effect sudden and fairly drastic changes. As far as Ethiopia is
concerned, one feels that the solution would lie in clothing the Chief Kadi16 with
the same authority which the Grand Kadi has in the Sudan. The reason why I
think this would produce some result is that the Kadis of the Ethiopian Muslim
courtshave interpreted the absence of any provision authorising or sanctioning changes
in Sharia rules, as meaning a prohibition of such changes. A legislative provision
along the lines suggested would act both as a command and a licence. And although
I was assured time and time again that no injustice or hardship had resulted from
the lack of adaptation of some Sharia rules , one feels certain that the problem
would have to be faced within the not too distant 'future and therefore a procedure
for tackling it must be prescribed. Since there are a number of reasons which make
the revision of the Naibas and Kadis Councils Proclamation highly desireable. I
would suggest that the revised version should include a provision along the follow-
ing lines:

"Decisions of Muslim Courts shall be in accordance with the authoritative doc-
trines of the school to which the Kadi, trying the case at first instance, belongs,
except in relation to matters in which the Chief Kadi othetwise directs by ju-
dicial circular or memorandum in which case the decision shall be in accord-
ance with the directions set forth in such judicial circular or memorandum."
This would give official recognition to the existing practice by which the madhab

to be followed is determined and would at the same time give an imaginative and
courageous Chief Kadi ample chance to develop and adapt Sharia rules by drawing
on the experience of Muslim communities elsewhere.

16. One difficulty here would lie in the fact that no mention is made of the post of Chief
Kadi in Proclamation No. 62 of 1944 and therefore in law the post does not exist even

though there is in fact a Chief Kadi who is appointed as such.
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THE FALLACIES OF FAMILY ARBITRATION UNDER

THE 1960 ETHIOPIAN CIVIL CODE

by Akhiu Wolde Ammanue!

INTRODUCTION

The justifications for the preservation of the old institution of family arbitration
through the Civil Code as a mechanism for solving family disputes are well-expressed
by the drafter of the Code in the following passage.

"Betrothal, marriage, divorce and concubinage are susceptible of raising
numerous legal difficulties. Chapter IX, which comprises of Arts. [722 to
737], refers to and deals with the manner of solving these difficulties. We
have tried, on this subject, to take account of the customs and to preserve
the inistitution of arbitration which is so much diffused in Ethiopia ...

The provisions of Chapter IX aim at maintaining a well-established, arid
which appears to be an eminently respectable, tradition. On the other hand,
they are inspired by the idea that the judges who are appointed by the
state are not perhaps the best placed and the best qualified' to resolve dis-
putes of a family nature: this consideration has led different countries, such as
Brazil, to create special jurisdictions for family litigation. This trend can cor-
corresopnd to that which has led many countries to establish special juris-
dictions for the adjudication of cases, civil or criminal, concerning young
persons. Moreover there are at the moment few qualified lawyers in Ethio-
pia; and for this reason, there is ground to dread the crowding of courts,
which is the present evil all over the country; this consideration has streng-
thened our opinion, which is materialized by the provisions of Arts. [722
to 737]." 1

To be more precise and concise the drafter incorporated the institution of
family arbitration in the Civil Code for the following three reasons which are no
more than mere assumptions as we shall see later:

1. It is a well-established and respectable tradition worth preserving for pur-
poses of solving family conflicts;

2. It is a means of settling family disputes through arbitrators who are more
qualified for this purpose than the judges of the regular courts; and

3. Family arbitration reduces the congestion of courts by providing a special
forum for the settlement of family disputes.

With all due respect to the drafter and the Codification Commission who, as
framers of our law, did their best in good faith and in all good will in order
to Ethiopianize our new legal system by taking into the Civil Code some custo-

1. David, le droit de [a famille das le Code Civil fthiopien (Milano-Dott. A. Guiffre - Editore
1967) p. 64 Translation by the author.
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mary elements like family arbitration, we humbly take exception to the above points
of view and we shall progressibely show why we do so.

The purpose of this paper is to show that the above assumptions of the drafter
have not proved as much true today when family arbitration is put to the test
as the drafter might have thought in the abstract before the promulgation of tbt
Civil Code.

In part I we shall briefly compare the institution of family arbitration with
arbitration in general as we find it in the Western world. This we will do in
order to understand the nature of family arbitration under our Code byway of
contrast and comparison. Then we shall examine our customary law to see whether
family arbitration has any origins therein.

In part II and UI we shall examine the provisions of the law and several
cases containing arbitral awards in order to see whether or not there is truth in
the assumptions of the drafter as stated in Nos. 2 and 3 above. Finally we shall
make some suggestions in our conclusion.

Throughout our discussions in this paper we shall make frequent reference to
various Code provisions which we shall not be able to reproduce for lack of space
and time. Therefore the reader is advised in advance to have the Civil Codes at
hand.

PART I

THE NATURE OF ETHIOPIAN FAMILY ARBITRATION

A. Comparison with Anglo-American Arbitration

Although the characteristics of the institution of arbitration are basically the
same in the western legal systems, we shall take as an example that under the
Anglo-American legal system since it is the most developed and the most document-
ed affording us with relevant materials for purposes of our discussion in this paper.

1. A brief look at Anglo-American Arbitration

"Arbitration is a mode of settling differences through the investigation and
determination, by one or more unofficial persons selected for the purpose,
of some disputed matter submitted to them by the contending parties for
decision and award, in lieu of a judicial proceeding. The object of arbitra-
tion is the final disposition of differences between parties in a faster, less
expensive, more expeditious, and perhaps less formal manner than is avail-
able in ordinary court proceedings.

The investigation and determination of matters of difference are placed in
the hands of private extraordinary judges, usually selected by the parties
and known as arbitrators, who proceed in a judicial way, sometimes as an
adjunct to a court of justice."2 (Notes omitted.)

2. 5 AM Jur. 2d (1962), Appeal & Error, p. 519
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The decision of the arbitrators is called the "award" which is binding on the

parties to the arbitration "as to all matters properly submitted and properly in-

vestigated by the arbitrators under the authority of the submission [or agreement]."3

The award is enforced as any ordinary judgment usually after confirmation by a

court though under some laws the award of itself has the force and effect of a

judgment.
4

As it appears from the foregoing citation the distinctive characteristics of Anglo-

American arbitration are the following:

1. Voluntary submission of the dispute or difference to the arbitartors by the

parties who must have already made an agreement to settle their dislute

thereby and to be bound by the award.

2. The speedy, less expensive and friendly solution of the dispute by one or

more. arbitrators with expert knowledge in a judicial, though informal

manner, that is, in a way the ame dispute would be handled in a court

of law.

3. The paramouncy of the agreement or contract which forms the basic frame

of' reference for purposes of deciding the dispute by the arbitrator or arbi-

trators.

Under Ethiopian law these characteristics of arbitration in general are apparent

from the provisions of Arts. 3325-3346 of the Civil Code and Arts. 315-319 and

Arts. 350-357 of the Civil Procedure Code. At this point it must be pointed out

that there are two kinds of arbitration under Ethiopian law. Arts. 3325-3346 deal

with arbitration proper as we find it in Anglo-American law. This is one kind. The

second is family arbitration (our concern in this paper) which is dealt with under

Book 1-, Title IV, Chapter 6 and 9 especially.

2. The General Features of Family Arbitration under the Ethiopian Civil Code5

1. It is compulsory. The code Compels resort to arbitrators whenever, there

is a family dispute by making family conflicts out of the jurisdiction

of the regular courts except when they come by way of appeal (Arts.

736-37) and that under limited circumstances. (See generally Arts. 665(2),

666(1), 723, 725, 726, 727, 728.) The law forces the parties to consent

to the arbitration of their dispute by persons selected by them. Thus

there is no such thing as arbitral submission or an agreement to arbi-

trate a dispute and to be bound by its result. In family disputes there

is no choice but arbitration. There is no way to go to the courts but

through appeal and that only in cases of "corruption of the arbitrators

or fraud in regard to third persons" or in cases of illegality or "mani-

fest" unreasonableness of the award (Art. 736) or in case of unreason-
able delay (Art. 737).

3. Ibid.
4. Id, pp. 638-639
5. For an elaborate discussion about the mechanics of marital dispute resolution through family

arbitration the reader is referred to H. Beckstrom, "Divorce in Urban Ethiopia Ten Years

after the Civil Code," J. Eth. Law, vol. 6 No. 2, 1969, p. 283.
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2. It is not before full-time arbitrators. Generally the arbitrators, are those
persons who have been witnesses to the marriage or betrothal (Arts.
723, 725) though the parties or the court or the arbitrators may ap-
point other persons to act as arbitrators. (Arts. 728(2), 731-735).6

3. It is seemingly speedy under certain circumstances.7 The arbititors are
required by law to pronounce divorce within one month (according
to the official Amharic version of the Code) counting from the date
of the petition in case of a serious cause of divorce (Art. 668) and
within one year in other cases (Art. 678) which period may be extend-
ed to five years in the latter case, by agreement of thd parties (Art.
678). In all cases they are bound to deliver the supplementary judgment
within six-months from the date of the judgment of divorce (Art. 680(2)).

4. It depends to a large extent on the substantive provisions of the law
and to a much lesser extent on the agreement of the parties.

The parties may regulate their pecuniary relations by the contract of
marriage which, to be valid must be in writing and attested by four
witnesses to (Arts. 629, 627) or other contracts concluded during mar-
riage which must be approved by the family arbitrators for purposes
of validity (Art. 633). To this extent the arbitrators may reier to agree-
ments made between spouses (Arts. 683(1), 690(l)). But in all, other
cases they are bound to frefer to the provisions of the law. (See Arts.
627(3), 634, 665(2), 683(2), 690(2)).

5. Since there is little reliance on the agreement of the parties, the arbi-
trators, as we shall show later in more detail, are required to know the
law to be experts in family arbitration. Hence they are required to have
legal training which is not the case in general arbitration practice.

6. Reconciliation is part and Parcel of family arbitration under the Ethio-
pian Civil Code (Arts 676). It is one of the legal duties, of the arbi-
trators to be performed where there is no serious cause of divorce.

3. Ethiopian Family Arbitration Vis-*-vis Arbitration Proper: The Institutional Fallacies

The above outline of the general features of arbitration as is understood in
the west on the one hand and Ethiopian family arbitration on the other throws
light on their relationship. The basic attributes of arbitration as is generally under-
stood and accepted in the modern world are lacking in our family artbitration.
But without these basic qualities, which are outlined above, arbitration is no arbi-
tration in its proper sense.

Ethiopian family arbitration is compulsory. But such arbitration is said to be
no arbitration at all because it means "a vanishing of its voluntary nature" and a
prevalence of "the spirit of litigation."8

6. The advantages that may flow from the permanent function as arbitrators of marriage witnes-
ses (e.g. being acquainted with the law and the facts) is destroyed by the, option the law
gives to the parties to resort to other persons without limitation.

7. That this is not true in practice will be apparent from later discussions.
8. G. Philipps, "The Paradox in Arbitration Law: Compulsion as Applied to a Voluntary Pro-

ceeding." Harv L, Rev. vol 46, (1932 - 33), p. 1267.
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Family arbitration under our Civil Code has, as its frame of reference, not the
arbitral submission of the parties, but the substantive provisions of the law. This
means that the family arbitrators must be, not only experts in famliy matters, but
also experts in family law while arbitrators in general are not so much required to
know the law as the technicalities of the type of dispute they arbitrate. 4'!

Ethiopian family arbitration contains a foreign element, reconciliation (which is
related to the institution of compromise). But reconciliation and arbitration are two
distinct and diametrically opposed dispute-settling devices. Arbitration presupposes a
controversy or a difference to be tried and decided while reconciliation has as its
purpose not to adjudicate a controversy but to avoid it through compromise.

These basic institutional fallacies of Ethiopian family arbitration render it the
direct antithesis of arbitration proper. On the one hand it is a coercive arrangement
which destroys people's right of choice in the settlement of their disputes and which
substitutes for their consent to arbitration a statutory compulsion. On the other, it
is, not arbitration in its proper sense, but a hybrid of two dispute-settling devices,
reconciliation and a coercive arrangement for which we fail to find a better name.

B. Comparison with Customary Arbitration before the Civil Code

1. Customary Arbitration in General

In customary law we do not find a neat and clear definition of arbitration. As.
the following extracts from customary la w show it seems arbitration and compro-
mise are generally synonymous terms to mean one and the same dispute-solving
device. One thing is clear and that is whichever means is used in the dispute-solving
process there is prior consent to the jurisdiction of the shimagil6s and to be bound
by their award.

Consider the following:

"Contract of Compromise:-

Compromise means a return from compulsion to consent and settlement of the
case by conciliation before chosen arbitrating "shimagiles". 9 "[Section] 2109.-
A compromise reached through the arbitration of elders is executed by the
judge of the arbitration and it may not be taken to a quasi-authoritative judge."1

"[See.] 2112.- A person, who has agreed to reach a settlement before elders
or a 'relative' judge and to be bound by their decision, may not refuse to
make the settlement, nor may he cancel the settlement."'

"[Sec.] 2104.- If the elders, selected to settle a border dispute refuse to do so
after the parties have agreed to be bound by the decision of the elders and
after the terms of the reconciliation have been heard before the court, none of
the parties may break the settlement but higher authorities may force the selected
elders to fix the border-line under dispute."12

9. Digest of old Ethiopian judgments, (Law Faculty Archives, unpublished) vol. 4. ch. I
10. Ibid.
11. Ibid.
12. Ibid.
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Section 2113 gives the right to a party to an arbitration to appeal to the
"rightful court" from a decision made by a partial arbitrator. The court has the
power to refer the- case to another arbiter or elders.'3

2. Customary Divorce and Arbitration
Nathan Marein, once a High Court judge here, writing before the prbAnulgation
of the Civil Code says:
"Apart from the Fetha Negast, there is no law of marriage in Ethiopia.
The courts, when dealing with matters concerning marriage, apply customary
law only." 14

"The common feature of marriage is that a marriage contract4 is made between
the parties, usually in writing. Such a contract is made befrre elders who are
not members of the families, as witnesses, and each party puts up a guarantor
known as the "Marriage Father" The 'Marriage Father' keeps one copy of the
marriage contract. If there is any subsequent trouble between the parties the
duty of the 'Marriage Father' is to try to effect a settlement between them.""
"There is no unified divorce law. The High Court relies on customary law as
espoused by the various judges who happen to sit in on a particular case and
on customs that vary in every area. Thus the law must vary with the parties
in each case.''1 6  1

The many avenues towards divorce under customary law: As we shall see later
pronouncing divorce is the exclusive jurisdiction of family arbitrators undei the 1960
Civil Code. That was not the case before its promulgation.

Let us see.
Divorce by Mutual Consent

"[See.] 6. - If a husband and wife whose marriage was concluded according to
custom, file a case for separation due to a failure to live together harmoniously,
and if the husband voluntarily declares out of court that he has divorced his
wife and will share the property with his wife before the judge has given his
decision, the case shall be closed when the judge records' the agreement 'so
reached."1

By Unilateral Repudiation
"[Sec.] 92. - Where husband and wife quarrel due to some misunderstanding,
the husband, shall, in accordance with his capacity, either allow his wife to
stay in his house and maintain her or he shall divorce her."' 8

By filing a suit in a court of law
"[Sec.] 23. - When a wife sues her husband for divorce in court, he shall not
refuse [unless they were married by taking the sacrament together]".1 9

13. Ibid.
14 N. Marein, The Ethiopian Empire -Federation and Laws (Royal Netherlands Printing and

Lithographing Co., Rotterdam, 1955) p. 160.
15. Id, p. 161.
16. Id. p. 164.
17. Digest of old Ethiopian judgments, vols. 1 and 2.
18. Ibid.
19. Ibid.
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Before the elders, or by Arbitration

"[Sec.] 2093.- When spouses get a divorce before the elders,. having agreed to
take a fixed sum of money and animals and if their so separation is known,
the wife may not sue him again for a share of the property." 20

"[Sec.] 199.-Where husband and wife have agreed in the presence of elders

and arbitrators to take their own cattle when they divorce, the woman shall

not ask' her husband to pay her money which they have spent together and

money which they have not admitted owing each other in the presence of

friends."2 '

3. Family Arbitration through the Cases before the Civil Code

The cases which we are going to see may be of recent origin, but they cer-
tainly reflect the practice that existed in the old days. Dates are according to the

Ethiopian calendar.

Zewditu Woragna v. Almaw Workineh 2 is the earliest case on the subject that we

were able to find by looking through the files of the High Court. The file of this

case contains a document in which husband and wife made an agreement of divorce

and the partition of the common property before five witnesses one of whom is

designated an arbiter or "relative judge". The wife had some difficulty in getting

her share of the common property from her ex-husband. Therefore she applied to

the High Court for the enforcement of the settlement whereupon the court instruct-

ed them to settle their dispute before shimagil6s (or by arbitration). The parties

went back to their locality and later the ex-wife came back with an instrument

signed by both parties and by the three shimagil5s who settled the dispute concern-

ing the matrimonial property and who state that they made the parties agree on

the terms and conditions specified in the instrument. The court ordered the enforce-

ment of the settlement reached through the shimagil~s upon the request of the lady.

A similar but more interesting case is Atsede Yohannes v. Habte Selassie Belaineh.23

What is interesting in this case is a document which contains what might be called

an amalgam of arbitral submission and award in one and the same instrument. We

think it is wo rth our attention and we have hereby reproduced it after having,
translated it: into English.

"Agreement:- I...Habte Selassie and ... Atsede Yohannes, husband and wife

from 1942 up to now [Yekatit 1/45] have divorced owing to disagreement creat-

ed in our married life, pursuant to the terms and conditions set by [four

Shimagils and one 'relative judge'] as follows.
". .. Atsede Yohannes shall be entitled to a total of $ 5,500 to be paid in cash,

upon giving receipt, by -.. Habte Selassie Belainch in monthly instalments of

$ 1,100 each as of Yekatit 30/45 to be completed on Sene 30/45 provided that

she will have no right to claim from him [the rest of the common property]...

20. Id. vol. 4
21. Id, vols. 1 and 2.

22. (H. ct., AA, 1940, Civil Case No. 347/39) (unpublished)

23. (H. ct., AA, 1945, Civil Case No. 127/45) (unpublished)
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'Failing the payment of the full amount specified above on Sene '30/45, ...

H. Selassie is bound to pay $ 2,500 over and above the original, amount. In
addition he is under obligation as of today ... to pay $ 30.00 monthIy for milk

and other necessary expenses for their child until he is three years old.
"We...A. Yohannes and ... H. Selassie Belaineh have freely and voluntarily
agreed to the terms and conditions stated herein above and shall not Niolate
the settlement.

"We the above designated persons have made the parties come, to agreement
as stated above and made them sign the instrument in their own free will. In
accordance with this agrreement... A. Yohannes is released from .the bond of
marriage as of today Yekatit 1, 1945... " Signed by both parties and the five
shimagil6s. •

This settlement was reached after the wife, petitioned the High Court for a
decree of divorce and the division of the common property. While the court was
considering the case the parties requested it to settle their dispute by the arbitra-
tion of shimagil6s upon which the court appointed them an arbiter or a "relative
judge" and sent them back home. Later they came to the court with the above
instrument. Upon its attachment to the file the case was closed.

In Feleketch Fesseha v. Dessita Belaineh2 4  the parties were referted to the'
arbitration of shimagil6s. But upon failure of the husband to appear before the
shimagil6s the High Court pronounced divorce in favour of the wife. Many 'bther
similar cases may be cited but the above cases are enough for purposes 6f our
discussion.

4. The General Features of Customary Arbitration

A close observation of the extracts from our old customaty jurisprudence and
the cases discussed above shows the following general characteristics of "arbitration."

1. In all cases including family conflicts the parties had two choices in the
settlement of their disputes: the courts on the one hand and the shimagil6s
on the other.

2. To submit a dispute for its solution by shimagil&s was a purely voluntary
act. Custom did not enforce the consent of the parties to go to the elders
for the solution of their conflicts.

3. The shimagilks settled the dispute through an arrangement by making use
of compromise and arbitration together or separately. The dichotomy that
exists between arbitration and compromise in modern law, it is submitted,
did not always exist under our customary law. Sometimes we find arbitra-
tion in its strict sense. Most of the times we don't. (One should closely
examine section 2112, DOEJ and the A. Yohannes case above.) It is worth-
while to note this difference between our customary arbitration and modern
arbitration though the voluntary nature of arbitration and the binding force
of the award are the basic characteristics of our customary arbitration as
well as of the modern one.

24. (H. ct., AA, 1949, Civil case No- 254/48) (unpublished).
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4. The final settlement or agreement, which was signed by the contending
parties and by the shimagil~s if written, was enforceable by a court and
binding upon the parties.

5. There was always an arbiter selected ad hoc by both parties or by a court,
who adjudicated on the dispute or who somehow tried to bring the partibs
into agreement together with other shimagilds picked up from the community
by the parties to the dispute.

5. The New Family Arbitration Vis-A-Vis the old one

One should not forget that our aim in this part of the paper is to show
whether there is truth or not in the following statement of the drafter:

"We have tried... to take account of the customs and to preserve the institu-
tion of arbitration which is so much diffused in Ethiopia.. .The provisions of
Chapter IX aim at maintaining a well-established, and which appears to be an
eminently respectable, tradition [the institution of arbitration]I' 25

Now the impending question is whether the so-called "respectable tradition,"
the institution of family arbitration as known and as understood in the pre-code
days is preserved or not by the Civil Code? The inevitable answer is "no" for
the following reasons.

The old institution of family arbitration was voluntary while the new one is
compulsory. (See our discussion above.) This means in the old days people could
go either to the courts or to the shimagil~s depending on their choice. These two
choices do not exist today as regards family disputes. Going to court now is allow-
ed only in case of an appeal.

In the old days arbitration depended on the agreement of the conflicting parties
while the new family arbitration does depend on the law. That is to say the source
of customary arbitration was the agreement of the parties while the source now
is the law.

The old-time family arbitrators or shimagil6s applied the custom of their loca-
lity in settling a dispute while the present ones are required to apply the law. The
Code leaves little chance to the arbitrators, if at all it does, to use custom in
their decision. This can only be presumed from the provisions of Art. 695(2) and
(3) and this is only for purposes of determining the penalites to be imposed on a
guilty spouse. In all other cases the arbitrators must apply the provisions of the
Code. (See for instance Arts. 668-682, 690(2), 695(1). The exclusive and restrictive
nature of the Code as regards custom can be seen from Art. 631(2) which pro-
hibits a contract of marriage, which has a minimal effect on the decision of the
arbitrators anyway, from refering "purely and simply to local custom."

Thus emptied of its most important elements and filled with new ones, that
"respectable tradition", the old institution of arbitration is preserved in its hollow
and illusory form. 26

25. See note 1 Supra,

26. The existence of reconciliation in both the old and. the new kind of arbitration seem
to create some similarity between them. But this similarity is one of form rather than of substances
Moreover, reconciliation has little role to play in family arbitration under the Code as we
shall see later.
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PART H

THE QUALIFICATION OF FAMILY ARBITRATORS FOR PURPOSES

OF SETTLING FAMILY CONFLICTS

It is the assumption of the drafter that for purposes of deciding familyt-dis-
putes family arbitrators are more qualified than the judges in the regular courts,
in other words, that family arbitrators are experts in the field. One of the benefits
of arbitration in its proper sense is that it affords expert knowledge to the parties
concerned in order to achieve a just settlement of the particular dispute, for which
the judges in the regular courts may not be qualified owing to the special character
of the dispute involved. In oridnary arbitration the role of the arbitrator is to
try issues of fact by virtue of his knowledge of that particular fact and thus come
out with a just settlement of the conflict.

In this sense the arbitrator is more qualified than the judges in the regular
courts.

To talk of the rural parts of the country and of customary arbitration,27 in
so far as issues of fact are concerned the shimagil6s may be "the best placed and
the best qualified" to resolve family disputes. They are usually seised of the facts
prior to the trial of the dispute to the extent that it is almost unnecessary to
adduce evidence and hear witnesses in order to prove an issue of fact. They know
the background and even the temperament of the parties concerned and hence/how
to approach the problem since they are -selected from the same locality as the
parties are in; from among friends, village elders and religious leaders who have
concern and sense of duty in the just settlement of the conflict which is acceptable
to both parties. The shimagil6s are especially qualified in the field of reconciliation
by virtue of their age and long practice which gives an aura of authority to what
they say. They know whether or not a dispute is susceptible of reconciliation. If
not no time is lost on a case which does not afford any compromise. In such a
case the problem is quikly disposed of and the common property liquidiated. In
other cases they do their best to save the marriage by virtue of their wisdom and
art. They spend long hours trying to reconcile the spouses. Damages are awarded
to an injured spouse where necessary. Where there is a deadlock they let the mat-i
ter rest for sometime, then resume the negotiation after a while and if there is
still failure try another tactic another time until the parties are reconciled. (This'
tactic may be the inclusion of another influenctial elder or a religious leader.)

This is customary arbitration in its pure form as practised from time immemo-
rial in rural Ethiopia where things seem to be still as they were before the coming
of the Civil Code, But to talk of the countryside may be irrelevant since it is not
in the most part affected by the new legal system. Therefore we should bear in
mind that our discussion is generally related to the urban areas of the country
where the people are relatively conscious of their rights and duties under the new
laws with help of the various media.

In the urban areas society is progressively becoming impersonal as a result of
increasing migration of people from the countryside to the towns where independence

27. The writer personally knows how family arbitration works at least in the province where he
was born and reared. Sometime in the past he had to arrange for the settlement of disputes
in his family through shimagilds and had witnessed many times how the elders settle family
conflicts in the country-side.
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and individuality are fostered. People know very little of each other since most of
them have their roots in various parts of the country with cultural differences which
act as a barrier to the understanding and concern about the problems of the other
fellow. There is also the additional fact of time-consciousness in an urbanized society
which means that people have little or no time to devote for purposes of arbitra-
tion which is time-consuming.28

All in all family arbitrators in an urban society lack the qualities and facilities
that are required of them in order to adjudicate on questions of fact involved in
a family dispute. They know nothing or very little about the background of the
dispute and the parties. But a first-hand knowledge in family conflicts is a necessary
element of family arbitration because otherwise it is doubtful that arbitrators select-
ed haphazardly, and with no code of conduct can have a genuine concern and
sense of duty in the just settlement of the dispute. It is doubtful that they make
any effort to save the marriage through reconciliation which may be shunned by
mere lip-service and that they take their time or care at all to devote the time
necessary for the fair trial and just settlement of the dispute.

Even if family arbitrators may be qualified to try questions of fact and for
purposes of reconciliation, still they are far from being qualified to be expert arbi-
trators in the eyes of the law because simple knowledge of the facts and the
technique of reconciliation is only a small part of the job in family arbitration
'since the Civil Code compels them not only to know the whole substantive and
procedural law but also to apply it correctly under all circumstances.2 9 The follow-
ing illustrations can make this clear.

According to Art. 736 of the Civil Code the decision of the family arbitrators
must among other things, be legal, to be valid from which it follows that they
are required to know the law if they are not to infringe it by their decisions.
Leaving all other provisions of the law aside we shall briefly show how an arbitral
award can be illegal under family law alone.

Under Article 690(2) the arbitrators are required to apply the divorce hinderance
provisions (Arts. 691 - 694) irrespective of whatever agreement there might be between
the spouses. Suppose husband and wife agreed before-hand that in case of divorce
they shall share the common property equally whatever the cause of the divorce. A

28. H. Beckstrom in his article "Divorce in Urban Ethiopia Ten Years after the Civil Code,"
(cited at note 5 supra, p. 291) says that many couples go to court to obtain an order "that
arbitrators, whom [they] solicit, shall act in a dispute," since it is becoming difficult to get
persons who can act as aribtrators in the cities. But the sincerity of court-ordered arbitrators
is very doubtful since they have no legal obligation to act as arbitrators. They usually react
by absenting themselves from the proceedings and by mishandling the case (see ibid, note
40) or by demanding a much higher remuneration than would the parties pay for the same
case if they went to court. In one case I know the five arbitrators demanded and were paid
$ 100 each only to grant divorce. But for the same case the court fee would be $ 25.00 (See
Legal Notice No. 177 of 1972, Neg. Gaz., 12th yr. No. 15.) In another case they received
a total sum of $ 2700 for both divorce and property award which is roughly the court fee
that would be paid when the value of the subject matter ranges between $ 78,000 and 78,500.
But the High Court would handle the same case for $ 90 as this is the practice in family
disputes. This in addition shows how family arbitration is becoming expensive. Surely there
is something wrong here.

29.- We have already pointed out that custom has little or no place at all under the Civil Code.
See p. 13.
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decision given in a case of divorce for serious cause or on the insistence of one
of the spouses on the basis of the agreement is illegal on its face.

According to Art. 681(2) "children shall be entrusted to their mother up to
the age of five years" unless there is a "serious reason" for deciding otherwise.
Suppose in a family dispute between a husband and a well-to-do wife the arbittaors
decided that their two children, two and three years old respectively, be taken from
their mother and entrusted to their father without any reason for so doing. It is
an illegal decision.

It is provided (Art. 678) that the arbitrators "shall pronounce the djVorce with-
in one year" from the date of the petition for divorce in a case of non-serious
cause. Suppose the arbitrators decided to extend this period to two years on their
own and against the wish of the parties. The decision is illegal.

Under Art. 676, it is a duty on the part of the arbitrators to attempt to
reconcile the parties before they pronounce divorce. In a real case30 the spouses
petitioned the arbitrators for a divorce decree and the tribunal granted the divorce
without ever attempting to reconcile them and without trying to establish the cause
of the divorce as it appears from the records of the case. This is an illegal deci-
sion in the eyes of the law because the tribunal bypassed its legal duty, attempt at
reconciliation, and proceeded to give divorce decision.

Again in another real case3' the tribunal liquidated the common property with-
out pronouncing divorce. By so doing they acted against the basic rule that there
is no liquidation of common property without an award of divorce because the
former is a consequence of the latter.

In Workinesh Shewatatek v. Zewdie Fellake32  the tribunal, harassed by the
continued default of one of the parties, closed the case and told the petitioner to
institute a suit in court thus waiving its own jurisdiction while it could have pro-
ceeded and given decision in default of the other party. (See Art. 317(4) Civil
Proc. Code) Later the spouses divorced by mutual consent before four shimagilds
through a written instrument in a contractual fashion. The same shimagil6s liquidated
the common property subsequent to the agreement of divorce. This amounts to
recognizing divorce by mutual consent which is prohibited by Art. 665(1).

In Manna Ayenew v. Mitiku Kassa33 in a decision pertaining to property the
tribunal denied petitioner's request to prove her claim of $ 79,015 against her hus-
band and gave an award, by majority vote, of $ 4000 and two plots of land for
petitioner. The case is now in the Supreme Imperial Court on appeal based on
the refusal of the tribunal to allow the petitioner to prove her claim, and to
penalize the husband for adultery which she has proved as the records show.34

In this case the tribunal committed a procedural error according to Art. 351(c) (ii)

30. Menbere Zellelkatchew v. Tirualam Taddesse (H. ct., Addis Ababa, Civil Appeal No. 309/63)
(unpublished).

31. Leggesse W. Mariam. v. Agaredetch Tejineh (Sup. Imp. ct., AA, Civil Appeal No, 643/64) (unpu-
blished). See also Tirunesh Dessita v. Haile Selassie Makuria (Sup. Imp. ct - AA, Civil Appeal
No. 769/61) (unpublished)

32. (H. ct Addis Ababa, Civil Appeal No. 818/63) (unpublished)
33. (Sup. Imp. ct., AA, Civil Appeal No. 600/64) (unpublished).
34, See Mitiku Kassa v. Manna Ayenew (Sup. Imp. ct., AA, Civil Appeal No. 350/57) (unpublished).
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of the Civ. Proc. Code in that it refused to hear the evidence." It can also be
said that it committed a substantive error under Art. 693(l) Civil Code, in that it
failed to penalize the guilty spouse, thus defeating one basic policy of the law
which is to make divorce difficult by sanctioning the spouse who is at fault.

The above few instances, though many more can be cited, are enough to show
that family arbitrators are required to know the law, at least family law, and to
apply it correctly to avoid giving illegal decisions. But to what extent can this
requirement be satisfied by lay judges who have no formal connection with the
court system and who are selected ad hoc?

On the one hand the Civil Code requires resort to family arbitrators in family
disputes. There is nothing wrong in that. On the other it requires a strict applica-
tion of its provisions by the same. Surely there is something wrong in that. It is
one thing to provide for an institution as a mechanism for settling a category of
social disputes. It is another to provide for the implementation of the same institu-
tion by private citizens who know nothing about the law. Certainly there is a
basic flaw in an institution that fails to create the conditions for its own implemen-
tation and such is the institution of family arbitration.

It is submitted that family arbitration under the Civil Code is an institution to
be used, not by lay-men in the law, but by legally trained people. This being the
case it is crystal clear that family arbitrators, being what they are, are never quali-
fied for purposes of settling family disputes. If they are to be qualified they must
have legal trainifig. Otherwise the law is such as makes it difficult for laymen to
be experts in settling family conflicts. Hence the fallacy of the statement that family
arbitrators are "the best placed and the best qualified."

PART I

DOES FAMILY ARBITRATION REDUCE COURT CONGESTION?

When the drafter included family arbitration in the Civil Code he thought that
it would help to reduce the congestion of the" courts about which he was deeply
concerned. He said:

"... there are at the moment few qualified lawyers in Ethiopia; and for this
reason, there is ground to dread the crowding of courts, which is the present
evil all over the country; this consideration has strengthened our opinion, which
is materialized by the provisions of Arts. [722 to 7371"- 36

With the greatest respect to the drafter's sincerity and concern we decline to
entertain the belief that family arbitration can help to reduce the overcrowding of
our courts. On the contrary we believe that court congestion is an evil inherent
in the institution itself. The following discussion is meant to substantiate this con-
clusion.

35. For the same procedural error (in this case a denial of potitioner's request to prove adultery)
see Hile Mariam Tekte Selassie v. Yimenashu Zewdie ((H. ct. AA, Civil Appeal No. 363/63)
(unpublished).

36. R. David, cited above at note 1.
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The Inadequacies of Family Arbitration

A. Lack of enforcement powers
1. Procedurally

The arbitration tribunal is required by law (Art. 317 (1), Civ. Pro&. Code) to
conduct its proceedings in a way similar to the proceedings of a civil court. This
means that in order to fulfill its duties as a dispute-settling machinery it may

1. require any persons, physical or moral, to submit all information, documents
and other evidence in their possession required by the tribunal for the car-
rying out of its duties; A

2. require parties and witnesses to appear and tesftify at &earings;
3. administer oaths and or take admissions of persons appearing before it and

examine any such persons upon such oath or admission;
4. in the case of persons summoned to give expert evidence, allow "reasonable

renumeration for the time occupied both in giving evidence and in perfor-
ming any work of an expert character necessary for the case." (See Art.
112(2), Civ. Pro. Code);

5. order the defraying by the parties of expenses incurred by the witnesses in
attending at the tribunal; f

6. take disciplinary measures through the chairman to ensure order in its
proceedings and summarily punish any person present before it and who
is guilty of improper conduct in the course of any proceedings' (Art. 480,
cum Art. 317(1), Civ. Proc. Code)

These are some of the measures available to the tribunal in carrying out its
duties. But these measures are only effective through the good will or submissiven-
ness of the person against whom they are taken. Otherwise they are no more than
mere requests for cooperation or good will of the party or the persons whose
attention the tribunal wants to draw towards the fulfilment of a certain measure
taken by it. This is so because the tribunal has no power to enforce the measures
mentioned above or any other measures that the law allows it to take. Every mea-
sure the tribunal takes must be enforced through the courts in which case the
interested party has to go to court with a request from the tribunal for the en-
forcement of its orders. (Art. 317 (3), Civ. Proc. Code.) This means that a file has
to be opened in a regular court whenever the tribunal finds it difficult to implement
its orders. But a simple request for the enforcement of a measure or order given
by the tribunal may turn out to be an involved case by itself if a situation arises
where the court has to issue orders repeatedly to a reluctant party or witness or
where a defaulting witness or party has to be heard to prove that he failed to
comply with the summons for good cause in a case under Art. 118 of the CivV
Procedure Code. It is not difficult to see that such cases may contribute to the
congestion of the courts.

2. Substantiatively
Under the Civil Code the family arbitration tribunal has, among others, the

following substantive powers.
I. According to Art. 674 (1) the tribunal "shall order such provisional mea-

sures as are required by the circumstances in particular as regards the
maintenance of the spouses and of the children or the management of the
property of the spouses."
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2. Under the same article (sub-art. 2) it "may assign or prohibit a determi-
nate residence to the husband or to the wife" before the final award is
given.

3. The tribunal in its final award has the power to liquidate all the pecu-
niary relations of the spouses, to punish a guilty spouse according to Arts.
691-692 and to regulate the custody and maintenance of the children born
of the contending parties.

But as the tribunal has no power of enforcement in procedural matters, just
the same, it lacks the same power in substantive matters. An order or award must
be sent to the court through the successful party for its enforcement according 'to
Art. 319 (2) of the Civil Procedure Code. Here again the successful party hat to
open a file in a regular court, if there is no file already open, and go through all
the processes of execution, thus encumbering the court with all the problems of
execution that may result from an ordinary judgment. As Book VI of the Civil
Procedure Code shows the execution of an award as well as an ordinary judgment
is. an involved, intricate and vexatious affair to both the court and the party seeking
execution. It is even more intricate and time-consuming than the trial of an ordi-
nary case. Just consider the cumulative effect the foregoing inadequacies can have
on court congestion.

B. Lack of Facilities
1. Ignorance of the law on the part of family arbitrators (See also Part I1 above.)

A High Court judge who sits in a division exclusively assigned to family dis-
putes says: "The fact that artbitrators are by and large laymen and illiterate may
well be the reason that cases conducted by family arbitrators are full of irregularities
and problems."37

The law does not discriminate as to who is to be eligible to act as an arbit-
rator. The determination of who is to be an arbitrator is left to the choice of the
parties. Naturally what the parties choose as their arbitrators is as much as possible
those persons with whom they have already an established friendship or those who
sympathize with them. No consideration may be ,given to the legal qualification of
the would-be arbitrators, though persons with such qualification are almost non-
existent for purposes of family arbitration or unavailable without very high remu-
neration. After some fishing in the locality the parties pick up their own judges
who form the arbitration tribunal which usually sits in church yards or under a
big tree wherever this is available. There are no ways and means to help the
tribunal get some enlightenment as to what the law says.38 In such a situation the
arbitrators are a law unto themselves and may decide according to their views of
justice or according to the custom prevailing in their locality. The outcome of
such arbitration is a mess and chaos from which the regular courts have the final
burden of finding a way out.39

37. An interview with Hon. Ato Girma Selassie Araya, May 9, 1972.
38. Consider the role of the legal assessor in England who advises arbitrators regarding points

of law.
39. For illustrations we refer the reader to, the cases cited above in notes 30 - 35 which are

abundant in both procedural and substantive errors and irregularities. An examination of the
files themselves shows clearly how arbitration cases are indeed messy and chaotic.
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"In practice the institution of family arbitration does not stand without court
help. In fact, it has almost become subordinate to it. In most instances a party
who wants to submit his case- to family arbitration first approaches the court and
open a file. The court then may give an order for the appointment of arbitrators.
Once a file is opened either party may come with all sorts of complaints against
the arbitrators and the other party. Courts usually accept their complaints."'40  '

The institution as it appears now is not a sound and workable mechanism that
can stand on its feet without the help of the regular courts. As a result the courts
have taken it upon themselves to supervise arbitration proceedings in addition to
handling numerous complaints and awards that come both on appeal and as refere-
nces from a troubled tribunal seeking help. Just consider the following case.

Haile Mariam Tekle Selassie v. Yimenashu Zewdie.4A

In this case the wife approached the Addis Ababa Awraja Court for the ap-
pointment of arbitrators whereupon the court in the presence of both spouses ap-
pointed a chairman and told them to go to their locality and select their respective
arbitrators. The court left the file open expecting to hear the result of the arbit-
ration in a month's time by fixing a date for that purpose. On the day appointed
to hear the result the parties appeared and told the court that the arbitrators have
not yet started hearing the case. The court made more than ten subsequent' adjoiyn-
ments, each time making an order for a speedy settlement of the dispute and 'to
see the award made by the arbitrators at the next adjouirnment. And at each
adjournment the parties had to appear in court in order to give a report on the
progress of the arbitration procceedings. Also the chairman of the tribunal had to
appear in court several times in order to explain why the tribunal could not reach
a decision as soon as the court expected.

During the arbitration proceedings the wife made two complaints to the court.
Her first complaint relates to maintenance ordered in her favour by the arbitrators
against the husband who refused to meet the order. The second has something to
do with the conduct of the chairman whom she wanted to be replaced by another
chairman because she alleged that he treated her unjustly.

Thus after so much swinging of the parties (and even of the chairman) from
court to tribunal and from tribunal to court the arbitrators gave an award, an
erroneous one, just a year after the case started and that through the constant aid
nagging orders of the Awraja Court.42

Though the arbitration proceedings were conducted under the supervision of the
court in this case as in many other family cases and though the court constantly
urged the tribunal to be on time in its proceedings, all the same the tribunal failed
to give the award within the legal period of time which is one month according to
the Amharic version and three months according to the English version of Art.

40. An interview with Hon. Ato Girma Selassie Araya cited above at note 37. See also H.
Beckstrom, cited above at note 5 a, where he says that "litigants with divorce petitions are
coming to courts initially in increasing numbers".

41. Cited above at note 35.
42. cf. Mitiku Kassa v. Manna Ayenew cited above at note 34 which took ten years though it

was supervised by a court like this one.
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668 since this is a case where a serious cause of divorce, adultery, is alleged. The
tribunal also made another serious error in that it refused to allow the wife to
prove the adulterous conduct of her husband. The High Court reversed the award
on appeal by the wife and remanded the case to the same tribunal for rehearing.

At this point it must be abundantly clear that family arbitration has made for
confusion and unnecessary complication in the administration of justice as shown
above because it would have been easier and more speedy for a court to handle a
case from the start and give a decision thereto or see a case on appeal from a
lower court than adjudicate on a case which is already messed up and mishandled
by lay judges who give awards based, not on rules of law, but on mere common
sense.

Family arbitration as practised by the illiterate has , we believe, increased rather
than decreased the overcrowding of the courts because it has become the breeding
ground for grievances and irregularities from which emerge innumerable problems
crowding court dockets.43

2. The nonexistence of an arbitration tribunal or persons legally bound to arbitrate
in family disputes

Art. 725 (1) says that family disputes "shall be submitted to the arbitration
of the persosns who have been witnesses to such marriage." But Art. 733 (2) makes
it clear that even such persons are under no legal obligation to act as arbitrators.
Nobody is bound under the law to arbitrate in family disputes for that matter in
any dispute. But everybody is bound by law to submit family conflicts to an arbi-
tration tribunal which is to be constituted by the parties concerned. The require-
ment of the law that family conflicts must be settled through arbitration and its
failure to provide for a tribunal or personnel legally bound to handle the same
conflicts expose one of the most outstanding paradoxes of the inistitution of family
arbitration under the Code. What are the poor parties to do if no arbitrators are
available?

What they do in practice is to go to court in order to get arbitrators appoin-
ted by the court though the courts have no power to order a person to act as
an arbitrator. Initially the parties may succeed in getting persons who will act as
arbitrators. But when these persons find the work inconvenient or when one of the
parties who does not want to see the end of the dispute (usually the husband
who wants to harass his wife) shows a hostile attitude towards them or exerts his
influence on them they disband and quit by simply absenting themselves from the
proceeding in which case the party concerned in the resolution of the dispute or
both parties have to go to court to get another court - appointed arbitrator or
arbitrators, or an order directing a previously appointed but reluctant arbitrator. In
any case the parties request and the courts grant the request. This is done again
and again until an award is given by some arbitrators after it is long overdue.
Here is an example.

In Mitiku Kassa v. Manna Ayenew,44 a case initiated in the High Court sitting
at Dabre Markos, Gojjam, the court spent ten years just issuing orders to reluctant

43. Our conclusion is fully supported by the High Court judge whom we interviewed. See note
38 above.

44. Cited at note 34 supra. Incidentllay this is a case where a serious cause of divorce is alleged
and later proved.
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arbitrators and replacing unwilling arbitrators by new ones.45 After so many orders
and replacements, somehow some arbitrators came together in the sixth year and
gave an award regarding property without pronouncing divorce. Then the court,
seemingly angry, took up the case itself and gave a divorce decree. At this point
new judges replaced the old ones. The new- comers who doubted tfiet> jurisdiction
of the court in this matter asked for instruction from the Spupreme Imperial Court
which after affirming the divorce decree for reasons of equity ordered the lower
court to refer the case to family arbitrators for other matters. This year (1964
E.C.) the arbitrators gave an award which is on appeal in the Supreme Imperial
Court for reasons which we discussed above.46 It is now ten years since this case
started and no one knows how long it will take in the appellate court.47

The non-existence in the Code of persons legally bound to arbitrate in family
conflicts has created to the courts the additional problem of constituting an arbitra-
tion tribunal which is a serious gap left by the law. Though they have attempted
to fill this gap, be it out of a sense of legal duty or out of humanity as response
to the problems of the Ethiopian female, it has been an unsuccessful attempt in
that it has done little good to the plight of the destitute woman. On the contrary
it has caused problems to the courts themselves in that it has become itself one
of the factors of court congestion.

It should be remembered that our effort in this part of the paper is to get
an answer to the question already posed. This is the question: Does family arbitra-
tion reduce court congestion? Although we don't have statistical data to show how
much it has contributed to court congestion and to disclose the percentage in the
rise of the overcrowding of courts as a result of family arbitration as compared to
other factors, we believe the above discussion is enough to show that family arbitra-
tion has accentuated the problem of court congestion in its own unwholesome and
eccentric ways. Therefore the answer to the above question is a negative one.,

PART IV

CONCLUSION

We have been so far occupied in trying to answer three difficult questions
triggered by the statement of the drafter appearing in the introduction of this paper.
In plain and simple language the questions appear more or less as follows:

45. The court went to the extent of issuing order for the arrest of the resistant arbitrators by
the police and to appear in court for exipanation.

46. See Manna Ayenew v. Mitiku Kassa cited at note 33 supra and accompanying text.
47. It was initiated in the High Court on Megabit 25-54 (E.C.) During all this time it is the

woman who suffers the most hardship because in the words of Professor Beckstrom "[she]
leaves the house and usually goes to stay with friends or family. This generally occurs
regardless of who might be thought to blame or who is most desirous of separation.
It is the Ethiopian male's pride and prerogative to stay in the home and sene or let the
woman go away. This puts the man at a great practical advantage of course. Except for
the little that the woman stealthily pack on her back, all of the couplels property remains
under the man's control, so that in any case the next move is up to her." (H. Beckstrom
cited at note 5 supra, p. 285). The husband may refuse to supply her with maintenance
ordered by the arbitrators or by a court till a settlement of the dispute is reached and the
execution of maintenance orders may constitute a case by itself over and above the main one.
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Does family arbitration under the Civil Code resemble customary arbitration
before the Code.?

Are family arbitrators qualified to conduct arbitral proceedings as expected by
the law?

Does family arbitration reduce court congestion?

To each and everyone of these questions we answered "no".
In the first place if family arbitration under the Civil Code has almost nothing

in common with customary arbitration it has no value - neither cultural nor ]praci-
cal - worthy of the appreciation of the people and capable of gaining their accept-
ance. It is a new institution with an old name that has failed to gain ground in
our society and as such it is likely that it will remain a stranger to the people
for a long time to come.

Secondly if the new family arbitration is not such as to be handled by private
citizens who do not have any legal training and if at the same time the same
people, are supposed to put it in practice by acting as arbitrators, it is submitted
with great respect that the institution of family arbitration exists in the Civil Code
as a serious legal anomaly that should be cleared immediately.

Finally if family arbitration does not help reduce the congstion of courts it
has failed to meet the most that was expected from it. Therefore we make the
following suggestions for a future amendment of the Code provisions concerning
family arbitration.

In view of the fact that society has a paramount interest in the preservation
and protection of the family as embodied in Art. 48 of the Revised Constitution,
the power to pronounce divorce must be within the exclusive jurisdiction of the
regular courts rather than in the hands of simple private citizens who know nothing
about the aims and goals of the law and who may not take so much trouble to
save a marriage as a duty - conscious court would.

In recognition of the fact that special qualities of personality and experience are
needed in order to save a marriage from break-down and these qualities have been
possessed from time immemorial by the shimagil6s (in the true and traditional sense
of the word) parties intending to get a divorce decree must be subjected to a
process of reconciliation through the local judge (atbia dagna) before they can be
granted divorce in cases of non-serious cause of divorce.

Considering the fact that the liquidation of pecuniary relations between spouses
involve issues of fact that are difficult and time-consuming to prove in court the
parties should be given the option to settle their pecuniary disputes through com-
promise or arbitration according to Arts. 3307 - 3346 of the Civil Code under cer-
tain circumstances which will be given in detail later.

In view of the fact that local judges (atbia dagnas) can have a big role to
play in family disputes they should be permitted to exercise Civil powers in addi-
tion to their former ones and that should be specified in both the substantive and
procedural laws.

Hence according to these guidelines the minor functions of family arbitrators
referred to under such provisions as those of Articles 632, 633, 641, 648, 652, 655,
656, and 686 would be exercised by the local judge together with his assessors.
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Also in cases where there are no serious cause of divorce the local judge would
have the duty of reconciling or attempting to reconcile the parties through the
shimagil6s of the locality and give a certificate to the petitioner in case where
reconciliation fails stating the reasons for the failure. Where the law provides for
compromise and or arbitration he would lend a helping hand to the parties and
arrange for the speedy settlement of the dispute through such means.

The court (whose jurisdiction in divorce cases is to be determined according to
the Civil Procedure Code) would exercise the major powers now exercised by the
family arbitrators. It would pronounce divorce in case of a serious cause within
the legal imt of time (which should be three months). However in case of non-
serious cause of divorce the court would first require the petitioner to try reconci-
liation and would not consider the petition unless the petitioner shows that recon-
ciliation has been attempted through the local judge.

Notwithstanding the provisions of the Civil Procedure Code fixing the jurisdic-
tion of courts on the basis of the value of the subject matter, disputes arising out
of the dissolution of a marriage by divorce would be submitted to the determina-
tion of the same court which pronounced the divorce. In other cases the provisions
of the Civil Procedure Code would apply to determine the jurisdiction of the court.

The court would be given the discretion to refer disputes regarding matrimonial
property to be settled through compromise or arbitration in case of non- serious
cause of divorce only when the parties agree to such resolution of the1conflict.
In case of a serious cause the court would allow only arbitration and not com-
promise and here again only when the parties agree. Where the court refers the
dispute to arbitration it would do so with the necessary instructions to the arbitra-
tors as regards the penalties under Arts. 691 - 693 of the Civil Code.

Whenever the parties choose the resolution by the court of their pecuniary dis-
putes the court would apply the provisions of Arts. 690 - 695 mutatis mutandis
thus having the discretion to penalize the blameworthy spouse even in a case where
divorce is ordered for a non - serious cause.

It is finally submitted that there is a pressing need at present calling for the
realization of the above suggestions..
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QUIZZES IN ETHIOPIAN FAMILY LAW
Ak

ANSWERS

Answers to the Quizzes in VoL VIII No. 1

Ato Abraham Kibrom, from Asmara, is the winner of the Journal of Ethio-
pian Law's first quiz. His very good answers to the first problem are' printed be-
low. He will receive a gratis subscription to Vol. IX of the Journalfof Ethiopian
Law and off-prints of the published answer.

For those interested in the quizzes we also publish the answers of Professor
Krezeczunowicz Who was the author of the quizzes.

1. ANSWER TO THE FIRST PROBLEM

BY ABRAHAM KIBROM

Parliaments' reversal to the effect that the bond of affinity subsists notwithstanding
that the marriage creating such bond is dissolved - Art. 555.

1. has prohibited marriage between persons related by affinity eventhough the
marriage which created the affinity is. dissolved - Art. 583.

2. has made the obligation to supply maintenance not to subsist in case the
bond which created the affinity has been dissolved by divorce -Art., 809.

2. ANSWERS BY G. KRZECZUNOWICZ

Without participating in the contest or affecting its result, the author of the
quizzes hereby proposes the following answers to the four problems involved:

PROBLEM 1

QUESTION 1
The effect of the reversed rule is to extend the effects of the (non-reversed)

Article 583 beyond marriage-dissolution.

QUESTION 2

The effect of the reversed rule is to extend the effects of the (non-reversed)
Article 808(1) in fine beyond marriage-dissolution, except in the case of divorce
(Article 809).

PROBLEM 2

QUESTION 1

The allegation of redundancy is right. Reason: The wording of Article 852
excludes all persons other than relatives or the State from (intestate) succession. For
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example, the spouse is excluded despite absence of a specific rule to this effect.
The presence of such a rule in relation to the concubine (irregular union) adds
nothing to the law: Article 713 is redundant.

QUESTION 2

The decision is wrong. Reason: The rule of Article 713 is not infringed, since
it is not the "irregular union" but the juridical act called will or testament that has
created the legacy (Article 909(1-b) cum 912).

PROBLEM 3

QUESTION 1

Article' 591(c) concerns:
(i) not the effects of marriage, but the conditions for its valid conclusion, and

(ii) not the consummation of marriage, but errors regarding the others spouse's
incapacity to consummate it.

QUESTION 2

Article 696(3) concerns the effects not of marriage but of its dissolution.

PROBLEM 4

We choose the proposition No. 4 for the reasons given in K. O'Donovan,
'Void and Voidable Marriages in Ethiopia", N. Eth. L. (1972), Vol. 8, No. 2.
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QUIZZES IN ETHIOPIAN FAMILY LAW

by George Krezeczunowicz

Readers of the Journal of Ethiopian Law are invited to test their knowledge of

the law and their skill in formulating answers to legal quizzes by submitting- to the

Journal written answers to the following problems selected from the author's 24

Problems in Ethiopian Family Law, which was published in mimeographed form during

the 1970-1971 academic year. The best written answers to each quiz submitted to

the Journal in either Amharic or English will be printed in volume 10-2 of the

Journal. Answers should be submitted before October 11, 1973. Each participant

whose answer is selected for publication will receive a free copy of the Journal

issue in which his answer appears plus five off-prints of his answer. The participant

who submits the most satisfactory answer to all four quizzes will receive a yqar's

subscription to the Journal without charge in addition to a free copy of volume

10-2 and the author's off-prints for any answer which is published. Participants are

not obliged to answer all quizzes.

PROBLEM 1

Pursuant to Art. 777 Civil Code, as modified from its original draft by the

Imperial Codification Commission, an action to claim a "status" (of affiliation)

brought by the mother shall be instituted against the child.2 In other cases (those

brought not against but by the child), the action shall be instituted against the

mother (or her heirs).3 (Where such action, if successful, would attribute paternity

to a man,4 the latter shall be joined in the suit.5 ) It follows that in the absence

of Civil Status records6 a child who possesses his maternal filiation7 can never

claim non-possessed8 paternal filiation since:

1. See Ren6 David, Le droit de la Famille darns le code civil thiopien. (Milano, Giuffxt, 1967),
p. 67, n. 114.

2. Art. 777(1). Incidentlly, the mistranslated English version of Art. 772 erroneously limits its
scope to actions "of the child".

3. Art. 777(2). It follows that, in all cases, filiation claims must be brought not by or against
the father, but by or against the mother (or her heirs).

4. By virtue of Art. 740(1) cum 741 and 745, or 740 (2) cum 751. Cf. Art. 740(3) cum prohi-
bitory Art. 761.

5. Art. 777(3). Its mistranslated English version should be corrected to read. "In all cases, the
child, the alleged mother and he to whom paternity would be attributed if the action were
successful shall be joined in the suit". (The same text figured in the original draft of Art. 777).

6. Art. 3361(1).
7. Art. 770(2).
8. By definition, since "possessed" filiation is not claimable.
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1. He cannot sue the alleged father without claiming against the mother;

2. he cannot claim against the mother since this is possible only where he
does not possess his internal filiation.9

Thus, filiation claims of the only type that practically arise in Ethiopia, i. e.Athose
brought by the mother-possessor of the child, in the latters' name, against'the
alleged father,'0 should always be rejected by the courts without going into merits.
Nevertheless, this is never done by the courts who, moreover, never give their
reasons for disregarding Art. 777(2).

In light of the above, answer the following QUESTIONS:

QUESTION 1

The rule of positive interpretation requires us to give the provisions on action
to claim status, if capable of two meanings, a meaning "to render them effective"
rather than one that "would render them ineffective"." As shown above, the
straightforward meaning of Art. 777(2) cum 772 would, if applied,12 make the law
on action to claim status practically ineffective in Ethiopia. Is another meaning
possible? If yes, what is it?

QUESTION II

Even if another meaning for Art. 777(2) cum 772 is discovered and applied by
a court, it will not bind future courts. Thus, a permanent solution of question I
requires a legislative amendment of these articles. What amendment do you propose?
Would an amendment of Art. 761 also be necessary?

PROBLEM 2

David's elaborate draft of Titles XXI-XXII Civil Code has been replaced by
texts "hastily prepared by the offices of the Ministry of Justice".13 The new Title
XXII (Transitory Provisions) provides in Article 336(2) that, until the coming into
force of the "civil status registers" legislation mentioned by sub. (1), proof of bitrth,
marriage and deth shall be made by acts of notoriety. This transitory provision is
inconsistent with permanent provisions of 1. marriage law and 2 filiation law:

1. MARRIAGE LAW

In default of a civil status record of marriage Article 699(1) requires proof not
by act of notoriety, but by "possession of status". Proof by act of notoriety
may be required only in the third place i.e. in case not merely civil status
records, but also possession of status is lacking (or contested): see Article 701.

9. (or where its alleged possession is successfully contested under Art. 771). See Art. 772.
10. Ironically, this normal case is the only one that is ignored by the legislator.
11. Art. 1737, which applies, a fortiori, to interpretation of laws.
12. Its application has so far been prevented by the absence of knowledgeable defendants to pater-

nity claims.
13. See David, op. cit., p. 8.
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2. FILTATION LAW

In default of a (civil status) record of birth, Article 770(1) requires proof not
by act of notoriety, but by "possession of status." Proof by act of notoriety
may b& required only in the third place i.e. in case not merely civil status
records, but also possession of status is lacking (or contested): see Article 772.

The resulting inconsistency problems can be solved only by:

(a) making Article 3361(2) prevail over Articles 699 (1) and 770(1), or

(b) making Articles 699(1) and 770(1) prevail over Article 3361(2).

Choose and argue one of the above solutions (a or b),
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