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EIGHTH ANNUAL REPORT FROM TILE DEAN

1963 E. C. (1970-71)

Cliff F. Thompson, Professor and Dean

Faculty of Law

Haile Sellassie i University

A permissible presumption for a new dean is to recast events into historical
trends. In my report last year, I did just that, envisaging that the Law School
was entering a transitional period of great importanoe. I saw the Law School begin-
ning the change from being a new law school with a wholly expatriate staff, to
becoming an established law school with a predominantly Ethiopian staff.

This trend continues- The implications flowing from the transitional period will
dominate annual reports from the Law School for many years to come.

But for this year my report will emphasize the activities we started or
completed and I will reserve to ncxt year an initial evaluation of the pattern,,
which are emerging in the transition from a new to a maturing faculty.

I. Unesual Credits and Activities

I will begin by noting a number of outstanding events which were credits to
the year, beyond the normal progress which has come to be expected of the Law
School. In doing this, I want to emphasize that the record of our faculty now
provides solid evidence for the claim that the "Lnusual" is normal. Our ability to
innovate programs has been amazingly consistent over the past eight years.

Lnternaioal Jesop Moot Court Competition

The International Jessup Moot Court Competition selected our Faculty to rep-
resent Ethiopia, and Africa, in the competition held in Washington, D.C This
program was undoubtedly the outstanding academic ard extra-curricular event of
the year. Some sixteen students participated in the arduous competition from which
Hagos Haie and Yewondwesson Mfekbib, with Be-awork Shimelash as the alternate,
emerged as our team. The final selection took place at two public moot competi-
tions held in Law House and was judged by two panels of 9 judges each, includ-
ing outstanding lawyers from the local and international community. Hard work
showed its result. We were all impressed by the competitors. One of the nicest
compliments came from a fellow student who had earlier been eliminated from the
competition; he said, "They have certainly come a long way from where we all
were!"

The value of the competition was not so much the substance of international
law involved in the moot question, but the development of a lawyer's skill to see
the legal issues and argue them cogently. The panels of judges did not allow the
competitors merely to give prepared speeches: they interrupted the speakers with
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difficult questions and expected prompt answers to the point. All of our competitors
increased their ability in this area, and renewed the feeling in the Faculty that we
need a more general and effective moot court program for all students.

In Washington, D.C. our students entered directly into the semi-final rounds,
and immediately competed with top teams which had won in earlier elimination
contests. We have had many reports on our team, and all of them agreed that the
team wa, excellent. Based on the voting of the panels of judges, our team ended
in the middle of the nine semi-final teams. More impressive, in the voting by all
of the judges for the most outstanding speaker, Hagos Haile ranked 6th, and
Yewondwossen Mekbib ranked 3d!

Associate Professor Ron Sklar organized the competition at the Faculty, and
nearly all of the staff assisted in the judging and criticism. We are all pleased
and proud of the result.

Cmference on the Lawyer and Legal Educaion in Ethiopia

Senior Governmcnt officials concerned with the administration of justice, members
of the Faculty of Law, and some outstanding private advocates, gathered for two
days in May at the Galila Palace to discuss and argue points of common concern.

We had a fruitful beginning of discussions on topics such as the hiring and
best utilization of our graduates, Ethiopian University Service, a curriculum better
designed to meet the actuail nccds of the country, and researh priorities. Professor
B-1 Tennery. who organized the very successful conference, with financial assistance
from an AID educational grant, has prepared a report which wil be the basis of
further dialogue.

Since the beginning of the Law School the Faculty has kept itself informed of
the real problems in Ethiopian legal development by informal contacts and through
some institutional ties such as the Board of the Journal of Ethiopian Law. The
conference represents a step toward even more systematic developzncnts such as
the creation of some kind of institute actively involved in the areas where practice
and academic interest clearly overlap. One such area is the Amlaric-English-French
Lexicon, which became fully revived in the Faculty this year.

Amharloc-Faigilh-French Leideca

About five years ago a start was made in creating a lexicon of legal phrases
which were round in the Amharic, English, and French law materials which constitute
Ethiopian major sources of modern law.

The need for such a work was obvious in order to speed and rationalize the
creation of a national legal language. A concept such as '"mortgage" had received
several Anharic translations in official texts, and translations of the Faculty's Eng-
lish articles and books further proliferated the Amharic legal vocabulary.

Mr. Jacques Bureau, a French government volunteer to our Faculty, who is
a lawyer capable in all three languages, completed a preliminary edition of a model
Lexicon. His system permits cross-indexing in all of the languages. The mimeographed
work is being distributed to departments or persons who have had a continuing
interest in the project, such as the Amharic Department of the University and Dr.
Berhanou Abebe of the Haile Sellassie I Prize Trust.
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We could move forward from the preliminary edition by completing the indexing
coverage of all legal phrases in the codes, and by attempting to limit the Ambaric
versions of all such -phrases. My strong feeling, however, is that the next proper
step is to bave those who are daily involved in legal affairs to select those phrases
most used, and begin with them in creating a dictionary of Amharic legal termino-
logy. The scholarly development of a national legal language will in any event be
a long and difficult process, and must therefore have a strong practical orientation
from the beginning. In this regard it is worth mentioning the efforts of Mr Peter
W p, who has compiled English-Awharic phrase equivalents relevant to his
commercial courses as an aid to dveloping clearer and thus more usefui Amharic
legal concepts.

The Northwester-LSIU Law Faculty Research Prject

The project involved intensive field-work for six months on research topics of
importance to Ethiopia. It was not a new project at the Faculty, but this past
year was only its second trial since 1968-69, and we added the important element
of involving our students in the writing as well as the research for the completed
articles

Again expertly directed by Associate Professor Reckstrom of Northwestern Uni-
versity Law School, the, project teamed three Northwestern law students and three
students from our Faculty with scores of student-researchers from the School of
Social Work and our Faculty. The research was interdisciplinary, and focused upon
the socio-economic-political and legal aspects of juveniles in trouble, and upon the
economic potentials and problems of traditional commercial institutions in the Mereato.

The preceding Northwestern-HSIU project resulted in three published articles,
and our expectation is that the same quality will be achieved this time. More
important, I believe our students have had a superb opportunity to receive te
benefits which arise from close professional supervision in the intrkacies of Oleld
research into often sensitive topics.

CALD Cotdibution to ECA Human Rights in Africa Conference

In the spring of 1971, the Economic Commission for Afric sponsored a con-
ference on Human Rights in Africa. The Internationtal Legal Center, New York
(a grantee of the Ford Foundation) provided travel grants and other support, and
the Center for African Legal Development of our Faculty provided a series of
background pape and documentary support during the conference. Dr. Thierry
Verhest, Co-Director of the Center, organized the assistance, which included useful
papers by Professor Anne-Marie Millette and Mr. Zygmunt Plater.

In the course of the Conference, the Center was able to provide the kind of
help which justified Professor Jacques Vawder/fnden's original conception of the
Center as an African based center of documentation on African law. When, for
example, the conference delegates expressed particular interest in African developments
in the concept of an Ombudsman, the Center was able by the following day to
distribute to all delegates the relevant African Legislation.

I believe it is a tribute to our Center that it was requested by the Secretariat
of the E.C.A. during the confereace to serve as rapporteur for the proceedings.
Those proceedings, with the background papers and selected legislation and a biblio-
graphy, will be published by the Center.
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Ethiopian -Sudanese Law Student Exchange Program

More than five years ago there was an exchange of a law student from our
Faculty to the University of Khartoum, which sent one student here. The idea lapsed1
but not because the exchange had been unsuccessful, and Dean Saeed Mohamaed
Ahmed El Mahdi and I exchanged considerable correspondence. in order to revive it.
Student Ahmed El Gassim of the University of Khartoum Law Faculty was a visitor
at our Faculty during the second semester 1970-71, and although he was initially
appalled at the students' rooming accommodations, he fit in well, found friends and
participated in our academic and social life.

A purpose of the exchange program is the benefit to the individual students
who experience the cultural and other differences of a country foreign to them. But
the more ambitious purpose is to add, even if in a small way, to the long-term
good relations between the two neighbours, Ethiopia and Sudan. As the exchange
program continues, more and more law graduates, many of whom will rise to
positions of national importance, will know their neighbouring country -not as a
strange land, but as a country of colleagues and friends-

Special Lecture Series

The Center for African Legal Development, the Research and Publications
Committee and the Jourina] of Ethiopian Law sponsored a series of special lectures.
With the aid of a French government grant, Professor Gonidec of the University of
Paris was with us for nearly a month. In addition to public lectures on the theme
of legal and political integration in Africa, he taught the Introduction to Public
Law course for the entire period of his visit. Professor Garretson of New York
University, who was a legal advisor in Ethiopia from 1949 to 1959, gave several
public lectures recounting the role of law in the post-World War 11 developments.
Professors Meagher and Lee of Tufts University, and Professor Faturos of Indiana
University gave a seminar on law and developmenL Professor Yash Ghai, formery
Dean of the Law School at the University College in Tanzania, gave a faculty staff
seminar on recent developments in East African public Iaw_ Professor Singer of
Alabama University (a former member of our Faculty) presented his findings on
attitudes to legal change in Ethiopia. Professor Sundsrrom, of Uppsala University
(also a former member of our Faculty) gave two public law seminars; Mn Ilyal
spoke on aspects of the class struggle involved in land reform itt Tanzania: and
Ato Paulo spoke on land reform in Ethiopia. Mr. Abrous discussed the role of
the OAU in regard to the problem of the sale of arms to South Africa_

Every year we have had the opportunity to hear outstanding speakers from
outside of the Faculty, but I feel that the series this year was exceptionally rich in
talent.

Faculty Finances and Administration

In this report, my next general category is "Usual Credits and Activities," and
I would prefer to be able to say that the favourable financial situation with which
we ended the year was "usual" progress!

Unfortunately, an unusual amount of my own time was consumed in the ef-
fort to handle the difficulties arising from the phase-out of support from the Ford
Foundation.
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The two most successful results were that the University budget began to cover
the cost of several secretaries essential for our publication program which had
previously been carried on our Ford Foundation budget, and the Ford Foundation
approved a research grant for this year, and a staffing and research grant for the
two-yeas period beginning September 1971, at the level of our requested needs.

The grant from the Ford Foundation had seemed assured in April of 1970, but
financial and policy reassessments in the Foundation resulted in cuts of 50% in the
grant to the University, including the Law Faculty. We are grateful that in the end
the grant to the Law Faculty was restored to meet our needs. We can now turn
to the stimulating effort of making the best use of these funds, and preparing a
program tailored to the inevitable decline in outside financial support.

On the administrative side, we were very fortunate to have Mr. Jon Eddy
join us as Assistant Dean. In a short time he was able to restore order to the
areas which fell loose after the departure &f our assistant dean in mid-year last
year. He was able, for example, to create a complex schedule which made it possible
for Law to be the only faculty to offer to all withdrawn students an overload
structure as an alternative to a second summer make-up session. We are sorry that
Mrs. Nellie Okeio, an LLB. graduate of the University of Tanzania, had to return
home to Kenya, for she gave able assistane in administration and legal writing.

IL Usual Credits and Activities

There were a number of noteworthy developments in the activities which I
believe have come to be associated with normal progress in the Facuty.

Last year I emphasized the difficulty and depression which can arise from the
necessity of new staff finishing projects by staff who have departed, rather than
having full time for their own research or innovation. The need for such sacrifice
by staff is undoubted, but remains a heavy burden nevertheless. That. a sufficient
number of staff continued to give of themselves in this way was marvelous. Most
of the backlog from the past was removed, providing a clear stream and encourag-
ing prospect for next year.

Researck and Publication

Assistant Professor Katherine O'Donovan and her tesearch and Publication
Committee this year sent to press the second volume of Paul and Clapham's
ETHIOPIAN CONSTITUTIONAL DEVELOPMENT. This long-awaited work had
passed through several editors and helpers, organized locally by Katherine and urged
forward from abroad by Jim Pauid-he had become as anxious as an expectant
father about this volume, and we are al pleased by the excellent result- Katherir's
committee also published Professor Krzerzunowicz's fine book on THE ETHIOPIAN
LAW OF EXTRA-CONTRACTUAL LIABILITY, and began the printing of the
CONSOLIDATED LAWS OF ETHIOPIA (Ewing, General Editor). This massive
work, comprising more than 1000 pages in both the Amharic and Engish versions,
has been a major institutional effort of the Faculty for more than five years. For
several years the Faculty has announced its imminent appearance, but the
announcements reflected optimism rather than reality. It is a pleasure to report
that the first page proofs, at least, are now a reality-

Professor Vanderliden, a former member of our Faculty, completed andpublished
in Paris an introduction to modern Ethiopian law in French.
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Two more issues of the JOURNAL OF ETHIOPIAN LAW also appeared during
the year, Volume 6, Number 2 and Volume 7, Number 1. Major articles in these
issues discussed in depth the following topics: divorce in urban Ethiopia (by Beck-
strom); Ethiopian lower courts (Geraghty); Ethiopian labour relations (Morehous);
and crimiaml procedure for juvenile offenders, in Ethiopia (Fisher).

During the past three years, Mr. Zygmunt Plater has been primarily responsible
for the production of the JOURNAL and thQ work of the student Editors, and we
give him a sincere vote of thanks upon his final departure from Ethiopia. His
departure will leave a large gap in our publications program, and it will be import-
ant for the Faculty to consider thoughtfully how it should be filled.

Activities of the Full-Time Teaching Staff

In addition to taking normal teaching loads, members of staff participated in
many useful activities.

Ablyu Gdeta - gave occasional legal advice on request by the Business Vice
President of 148(U, and continued research on an introductory book on Ethiopian
property law.

Frank C. Ballanee-Chairman of the Law Faculty Curriculum Committee which
completed a major study of the curricalum; produced three volumes of teaching
materials for Law and Development coure; completed article, "Zambia and the
East African Community," to be published by Syracuse University; member of the
Academic Commission.

Berhao Ghehray-Director of Law Faculty's sub-Degree programs (see descrip-
tion below); member of the University Faculty Council and University Extension
Committee; member of Vice President's ad hoe Committee on "salaries and fringe
benefits;" continued research on taxation law.

Jacques Bureau -completed preliminary edition of Amharic-French-English Lexicon.

Jon Eddy-Assistant Dean, responsible for a wide range of administrative duties,
and Acting Dean in Dean's absence. Member of University bodies: Deans' Council;
Faculty Council; and Admissions Board. Member of Law Faculty committees: e.g.
Academic Commission; Student Relations; book selection for Law Library. Began
research on article "Product Liability under the Ethiopian Code," and preparation of
teaching materials for Obligations course.

George Krzeczunowicz - published book, The E!hiopian Law of Extra-Contractual
Liability; sent for publication, article 'The University College Period in Ethiopian
Legal Education" (JEL), aard article, "The Law of Filiation in Ethiopia" (Institute
of Ethiopian Studies). Continued rescarci for monograph, "Formation of Contracts
in Ethiopia." Started: drafting Legal Quiz samples for the JEL; reviewing (with
Verhelst) the East African Restatement volumes for the JELl; working on manual,
The Ethiopian Law of Damages. Completed two volumes of teaching materials and
instructor's questions on "Comparative Tort" and "Damages and Unjust Enrichment."
Member of several Law Faculty and University committees; reporte on Ethiopian
law to the International Academy of Comparative Law; held workshop meetings with
members of the legal profession-
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Franz Lag - published article, "Legal and Political Aspects of Establishing .a
Modern Local Government in Africa" (Afrikaforum); translated Sundstron's article
on our Law Faculty from English to German for publication abroad; started article,
"Judicial and Quasi-Judicial Protection Against the Executive in Africa." Translated
German legal texts into English for Admiistrative Law course.

Robert Melin- started teaching materials collection for Evidence course; helped
prepare basis for introducion of Ethiopian Legal Assistance Clinic; conferred with
government officials about amendments to Draft Evidence Code.

John Messing - completed revision of four volumes of teaching materials and
instructor's notes on Transnational Transactions; completed two volumes of teaching
materials for Natural Resources course; memtuber of the University Faculty Council.
(John is leaving the Faculty next year and he will be greatly missed; if every staff
member could produce teaching materials of the quantity and quality of his, we
would be considerably improved. He will also be missed in Faculty Council, where
his precision and perisuasion made him one of the Council's most formidable members.)

Amne-Marle Jacomy-Millette- published book on Treaty Law in Canada (Paris);
published article on Ombudsman in Africa (Revue Ginirab); member of Center for
African Legal Development team for ECA Human Rights Conference; assisted
organization of Jessup International Moot Court Competition for the Law Faculty;
helped organize Law School public lectures; prepared teaching materials for African
Institutions course.

Katherine O'Donovan -Chairman of the Law Faculty's Research and Publications
Committee which published two books and sent two more to press, and assisted
publication of the JEL; Aricles, Editor, JEL; completd teaching materials for
Introduction to Private Law; started teaching materials and an article on Ethiopian
Family Law. Member of several Faculty committees, including the Academic Com-
mission.

Zygmunt Plater- Chairman of the Journal of Ethiopian Law, which published
two issues and sent a third to the priaer. Member of the Center for African
Legal Development team for the ECA Human Rights Conferene and completed
paper on African Constitutionalism for the orference. Member or HSIu Press Board.
and correspondent for Ethiopia for African Law Reports.

Ron Sklar - chief organizer of the Jessup International Moot Court Competition
for the Law Faculty; member of several Faculty committees including Academic
Commission; continued writing article about doba eventualis in Ethiopian Criminal
Law and began related article; continued to prepare supplementary teaching materials
for Penal Law Cours

B.J. Tenery - organized and co-ordiaated "Conferoe on the Lawyer and Legal
Education in Ethiopia" held May 21-23 and participated in by senior goverment
officials concerned with the administration of justice, member of the Law Faculty,
and outstanding private advocates; began research for monograph on "Ethiopian
Employment Law;" founding member of "Ethiopian Industrial Relations Research
Assowiation;t t member of the Law Faculty Curriculum Committee and Student Rela-
tions Committee,

Thierry G. Verhest - Co-Director, Center for African Legal Development, in-
cidling assistance to ECA Conference on Human Rights (see description above);
advisor for establishing course for lay magistrates in Rwanda; organized law and
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development public lecture at Law Faculty; published two articles on development
law (Louvain University and Boston University Law Journal); continued preparing
tehing materials for Land Reform Course.

Peter Winsip-odginated course on Law and Economic Regulation and complet-
vd teaching materialis for it; translated and began annotating background material
on the Commercial Code; started article on background of the Commercial Code.
Member, Law Faculty Curriculum Committee, and responsible for coordination of
Senior Research Writing program; member, Faculty and University EUS Committee.

Yohanmes Herui - continued research on Ethiopian civil procedure.

Staff Members on Scholarship abroad

Fasil Nahum-completed requirements for LL.M. program at Yale University
Law School and received "excellent" rating fror his advisor.

Worku Tefara - completed requirements for LL.M program at Northwestern Uni-
versity Law School and received "outstanding" rating from his advisor.

Semreub Michael - continued research at University of Brussels for thesis on the
Law of contracts; I had not yet received a report from his advisor at the time
of writing this report.

Extension Program fr Sib-Degree Candidates

Dr. Berhane opened two new courses in the second half of the year. He
initiated a new Diploma program for 200 students after screening over 650 candid-
ates, and after arranging two special examinations to be given by the University's
Testing Center. He also opened a new special course for about 40 Parliamentar-
ians. In both courses a new syllabus was created, and eight cxoellent teachers were
employed.

A fascinating result of the examinations administered by the Testing Center
was the proficiency distribution of the candidates. The analysis of the examination
divided the mature candidates into three major categories: those with a Grade 12
education; those without that but who had graduated from the Law Certificate
Program with good cumulative grade averages; and those without either of the
preceding, but with long experience (10 years or more) in law related jobs. The
exams were in Amharic, and basically tested reading and comprehension ability
Would you, as reader, like now to guess which groups scored best? Of course,
there were individual differences, but as groups they quite clearly fell into an order
of relative ability. The ranking, beginning with the best scores, went in the exact
order of the groups as already noted. Such testing, and we intend to use again
the expert and cooperative services of the Testing Center, will provide useful clues
about what should be the quantity and quality of our sub-degree teaching materials
and -curriculum.

The Extension teachers for 1970-71 were: Ate Ababya Abajobir, Ministry of
Justice,;. H.- Ate Muhamned Abdurahman Commissioner of Pensions; Dr. Assefa
Habte Mariam, Legal Adviser, Ministry of Commerce, Industry and Tourism; Ao
Assefa Liben, Judge, High Court; Dr. Bereket-ab Habte Sellassie, Legal Adviser,
Ministry of Interior; Ato Sehul Michael, Assistant Attorney General; MAjor Shimel-
lis Metaferia, Adviser, Ministry of Defence; Ato Zegeye Asfaw, Legal Adviser,
Ministry of Land Reform and Administration.
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EIGHTH ANNUAL REPORT FROM THE DEAN

Curriculum and Academic Standards

Mr. Frank Ballance's Curriculum Committee concluded a year of debate and
discussion by producing a report in April which was to be the basis of full Faculty
consideration. The committee emerged with some stimulating ideas, and we all
regret that the disturbances at the University in early May and the many crisis
meetings effectively postponed discussion until next academic year. I regret that
Frank is leaving Ethiopia, and will not have the opportunity to follow-through on the
ideas proposed.

By September of 1971 we also will have an evaluation report on the Faculty
by Professor Yash Ghai, formerly Dean of the University Law School in Tanzania,
and now Research Fellow at Yale University Law School. He is known for his
imaginative and critical mind, and T asked him here because I feel we are at a
stage where we need an evaluation by an outstanding outsider with those qualities.

We have also written to our staff members who are currently abroad on schol-
arship, and we have already received long and useful replies. At the Conference on
the Lawyer and Legal Education in Ethiopia we received many curriculum suggestions
from government officials and private practitioners, and we will be continuing the
dialogue with them. We also intend to involve our students and former students in
the discussions. It should hc a lively year, and we hope a ruitful one as well.

My own concern continues to be less with the particular nodes of knowledge
represented by the subject-matter of individual courses-though these too require
careful thought-but more with the skills which a graduating lawyer must have and
which I feel we still handle inadequately. I define these skills broadly. They include
the ability to identify the issues in human problenis, to isolate the relevant social
and other factors to project the consequences of different solutions, and to make
the most effective resolution of the Problems. The student must also be given
greater opportunity to develop his powers to argue persuasively, both orally and in
writing- and in particular to be able to draft alterations in the law or new laws
which truly reflect the goals desired.

At the end of the year, before the final exarmnations, I took a confidential
and anonymous student poll on each teacher. The student responses seemed frank
and fair, and I believe our teacbrs will benefit from both the compliments and
criticisms when I discuss them with them next September. The overail, responses in
most (but not every) case we gradfyingly in praise of the teachers, but in all
cases the trends in the answers will be useful to our teachers, and therefore beneficial
for the students.

This year there was another boycott of classes during the tina weeks of the
second semester by students from all faculties, which resulted in an early closure
of many class-year units in the faculties. As a wandering alien, it is not easy for
me to judge the political advantages the students, seek to gahi by boycott of classes
and related activities. But as a teacher xho has taught in Sudan, the United States,
and in Zambia as well as in Ethiopia, i have no doubt that academic standards
suffer by the repeated interruption of the learning process. One aspect of the probiem
particularly disturbed me. There seemed to be an increasing nunibcr of students who
wanted to believe that any staff member who talked about academic standards was
indulging in an attack on student political aclivity. J!, part , they are right. A few
staff members in the University have used loose talk about academic standards
to discourage any activity other than studyii.. This is wrong, But it is equally
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wrong for some students to use loose talk to deny the advantages of maintaining
high academic standards.

Whatever the future may bring for Ethiopia, there will be an overwhelming
need for well-trained doctors, engineers, and lawyers - the social engineers. Our
graduates will be. unable to fulfill their responsibilities to the people of the country
if standards are lowered and easy grades are banded out after every crisis. The
Law Faculty intends to do all it can to make its students into skilled graduates,
and it intends to keep its standards high for the benefit of the students and those
they will eventually serve.

Our students who excelled in the international moot court competition against
schools from. many places are an example of the standard our Faculty can reach-
and I say ' our" purposely, for all of our students are capable of high achievement.
But achievement requires good teachers and good students (and these we have),
and the ability to work hard. Hard work is not natural or easy to anyone; all
persons, students included, must develop the capacity to work long and well. I
believe staff ard students tust together come to a consensus on how we can
further develop the skill of hard work-for it is a skill, just as cogency and per-
ceptiveness of thought are skills.
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SUPREME IMPERIAL COURT

Addis Ababa, Dir. No. I

INLAND REVENUE DEPARTMENT v. ARTISTIC PRINTING PRESS

Civil Appeal No. 705-60

Thxation-Review by cours-Amsymenn-Legai Notice No. 258 of 1962, Art. 16 (f)-Proc. No. 173
of 1961. An. 59.

Plaintiff-respondent, the Artistic Printing Press, alleged that out of E. $ 300,000
that clients owed it, it was unabletorecover E.$54,136.85 which it entered as bad
debts, and hence claimed to be relieved from payment of income tax on this sum.
The Income Tax Authority and the Tax Appeal Commission held that the plaintiff
respondent was liable to pay income on the whole amount. The High Court reversed
this decision and held that the bad debts were deductible to the extent that the
plaintiff could establish that they were unrecoverable. The Supreme Court reversed
the decision of the High Court on the ground that the taxpayer who demands the
deduction of a bad debt has the burden of establishing that he failed to recover
the money after having taken all steps necessary for the recovery of the debt.
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SUPREME IMPERIAL COURT

Addis Ababa, Div. No. 1

Justices:

Afenegus Teshome Haile Mariam

Ate Tadesse Tekic Giorgis

Ato Haile Betselot

GEBRE MARIAM AMENTE v. LMPERIAL BOARD OF TELECOMMUNICATIONS

Civil Appeal No. 4-61

Sflyp---Tej amd Wan-a-Spcifcawtn of eke arlfm aount of garwntee-CIv. C., Arts.
1922- 1925, 1678. 1869, 3347.

On appeal from the judment of the High Court holding th dcAcndat liable as a Tey i
eve though the maximum amount was noEt spcified in the contract,

Hed: Judgmnt reveed.

1. Teyqne and Wasta are consolidated by the Civil Code in the law of suetyship and [0
treat the two diffmevmtly is contrary to the spirit of the Cod.

2. As Article 2922 of the Civil Code requires the maximum amount for which a guarantee is
givm to bo spcified, to construe Article 1925 of the Civil Code as validating a contract of guaran-
tee where svch amount is not specified will be creating a clear contradiction. Hence Article 1925
should be interpreted as to be consistent with Article M924)

[Ed. Note: Readrs interested in pursuing the question of the present status of 1customary law"
in Ethiopia should consult Q. Krzeczuaowicz, "Code and Cutom in Ethiopia," . Eik , vol. 2
(1965), pp. 425-439 and 0. Krzecrmowicy, "qhe present role of equity in Ethiopian civi law,"
I. of Aft. L., vol. 13 (1969), ppi 145-157].

JUDGMENT

This appeal was lodged in protest against the judgment entered by the High
Court in file no. 590-61. We have examined the record- The facts of the case are
as follows:-

The present respondent filed suit against At* Asmelash Aymut and the appel-
lant, as first and second defendants respectively. The respondant claims that the
first defendant as a treasurer of the reaspondent, misappropriated a sum of E. $ 28,
591.19 and since the second defendant had undertaken to guarantee as a :eyaji
any default which may arise from the act of the first defendant in whatever capa-
city the latter might work for the Board, pursuant to Articles 2005, 2031(1), (2), 2033
(1), (2), 1920, 1930, 1931 of the Civil Code, both should be required to pay the
amount in dispute. Accordingly, defendants appeared in court. The first defendant
denied the charge and moved for an order to the effect that an auditor should
check the accounts of the respondent The second defendant, present appellant,
however, invoked Article 1922 of the Civil Code and argued that the contract of
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guarantee is of no effect since it does not specify the maximum amount for which
the guarantee was given.

Having recorded all the evidence -adduced and questions of law raised by boti
parties, the H1gb Court entered judgment against the two defendants. 'This appeal
was duly lodged from this judgment.

The appeal was filed by the second defendant alone and as such we shall
consider this case as pertaining to him only.

The appellant has stated his grounds of appeal in his memorandum dated
August 31 1968. He does not deny having signed the contract of guarante Never-
theless, he contends that the contract is of no effect pursuant to Article 1922
since the maximum amount fdr which the guarantee was given is not specified.

Respondent, on the other hand, has presented its arguments in a written reply
dated June 4, 1969 In brief, it states that (1) Article 1922 is without bearing in
the case of /eyajiner since said provision is applicalbe only to wasina; (2) wostna
is an undertaking for a specified amount while reyajfne: relates to a future obliga-
tion which cannot be determined in advance; (3) since Article 1925 provides -that a
guarantee may he given in respect of future or conditional obligations, this would
be the relevant provision which should have been cited in the case at bar; (4) since
the appellant undertook the guarantee with full knowledge that Ato Asmelash, as
a treasurer, was to be responsible for at least the salary payable to the employees
of the Board-a sum of E S 230,000- the prdvision of Articlc 1922 is also complied
with, (5) furthermore it argued this should be tantamount to specifying the maximum
amount for which the guarantee was given.

As indicated above the contentions raised by both parties call for a determi-
.nation of a question Of law. Conscqiently, ve shall examinc those provisions of the
Civil Code which relate to suretyship. Article 1922 of thd Civil Code states:-

"() A guarantee shall not be presumed.

(2) It shall be express and may not be extended beyond its contractual limits.

(3) The contract of guarantee shall be of no effect uhiless it specifies the
maximum amount -for which guarantee is given."

The appellant contends that the maximium amount for which the guarantee was
given is not specified in the contract of guarantee. The respondent, however, argues
that feyajinel and wasina are distinctly different and as such Article 1922. has no
applicability to the former.

Before we embark upon the interpretation of the provisions of the Civil Code
which deal with wasfna it is pertinent to determine whether or not there exists any
.difference in law between reyajinet and wastna.

The new Civil Code was drafted in light of the customary laws previously in
force. Nevertheless, once the Code was enacted judges may not resort to custom
and pre-code laws in deciding cases. They may revert to siuch customs and laws
only when the wording of the provisions of the Civil Code are. vague or lend
themselves to more than one interpretation. Accordingly, to determine whether there
is any difference in law between teyajinel and wastna we have studied the Digest
of Old Ethiopian Judgments as. well as the provisions of the Petha Nagavt.

Our findings from the Digest reveal"-That the responsibility of 'a reyaji was to
:guarantee the appearance of -the person for whom h6 became a ayaji. Yebesella
wass (guarantor of debt), however, undertook to guarantee the payment of a debt.
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Hence, if a. tey*i saw to it that the debtor appeared his undertaking was fulfilled
and he was relieved of his obligations. As years went by, however, later judgments
gradually blurred the difference between the two. The undertaking of a uyaji was
no longer limited to the guaranteeing of the appearance of the debtor. As the
meaning of the word widened through later judgments, as teyaji was treated in the
same manner as the wass - Le., he was liable to pay the debt he undertook to
guarantee. Hence, the distinction between the two gradually disappeared. Consequent-
ly, even if a reyajl succeeded in bringing the debtor to court he was Liable for the
payment of the debt in default of the latter and his obligation was in no way
different from that of the wass.

In the Fetha Nagas! suretyship is of two types:-
(1) "guarantor of person" (yeej wa);
(2) "guarantor of debt" (yegenzeb wass).

In the first case, the guarantor undertakes to guarantee the appearance of the
debtor. If he has also undertaken to pay the debt in case of the failure of the
debtor to appear, then the guarantor also becomes liable for the payment of the
debt.

In the second case, guarantee is given for the payment of a definite sum of
money on a specified date. But if all that is stated is that he guarantees to pay
the money that X has borrowed from Y then he will be liable for the total amnount
after it is ascertained.

Having examined the role both wass and teyaji played in judgments as well as
in the Ferha Nagast we realize that a wass guarantees the payment of a definite
sum of mon" while a $eyaji primarily undertakes to guarantee the appearance of
the debtor himself and, if he specifically undertakes to do so, the payment of the
debt where the debtor himself fails to appear. This was the pre-code law. In the
light of the above the obligations of the wass and the teyaji as regards a money
debt differs very little.

Moreover, if a 'guarantor of person' undertakes to pay the debt in case the
debtor rails to appear, the Feiha Nagast requires that such sum be specified. In
this respect a 'guarantor of person' is treated like a 'guarantor of debt.'

This being the customaxy law, the Code consolidated both wasna and :eyaflnet
under one title. Hence, we must interpret the law or suretyship as including reyajlnet
as well. Distinguishing between wastna and :eyajines would be contrary to the
purpose and spirit of the Code.

Now, we shall revert to the intcrpretation of Article 1922, which provides that
a contract of guarantee is of no effect unless it specifies the maximum amount for
which guarantee is given. By 'of no effect' the provision means that the contract
has no legal consequence.

Since suretyship is a contract, the provision of Article 1923 is worded so as to
make it consistent with other provisions in the book of obligations.

Article 1678 sets out the elements of a contract:
"No valid contract shall exist unless:-
a) the parties are capable of contracting and give their consent sustainalbe at

law;
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b) the object of a contract is sufficiently defined and is possible and lawful;

c) the contract is made in the form prescribed by law, if any."

Gurantee is an obligation. Moreover, an obligation in most cases arises from a
contract and, to have any validity, the contract must incorporate the elements of
contract. Among these elements is the requirement that the object of the contract
be sufficiently defined. Otherwise no valid contract exists between the parties.

It is because suretyship is created by a contract of guarantee that the require-
went for the specification of the object-the amount of money-is imposed.

Since Article 19251 provides that a guarantee may be undertaken in respect of
future or conditional obtigations, the High Court was led to rule that a guarantee
could be undertaken for an unspecified sum of money. This, however, is contrary
to the spirit of the law. We state our reasons hereunder.

A guarantee is given primarily with a view of providing security for the dis-
charge of the debL In suretyship, the guarantor undertakes to discharge the debt
in case the debtor fails to do so. Hence, the requirement that the object of the
guarantee be sufficiently defined.

But there could be circumstances involving conditional obligations. For such
obligations to be effective the said conditions must be fulfilled (Article 1869).2 To
illustrate, a person may enter into a contract with another to pay him F. S 1,000 if
the latter rents him his house situated in Bole. This is a conditional obligation. One
who undertakes to guarantee such a conditional obligation is answerable only after
said condition is fulfilled. But even in such cases of conditional obligation, the
maximnum amount for which the guarantee is given must be specified. The lack of
such specification deprives the undertaking of any legal effect. Hence, Article 1925
is consistent with Article 1922-

Article 1922 provides that the maximumn amount for which guarantee is given
should be specified and to interpret Article 1925 as validating a contract of guarantee
where such amount is not specified would create an obvious contradiction between
the two provisions. Nevertheless, a provision that comes subsequeut to another
must be given a consistent and complementary interpretation. Consequently, we are
of the opinion that the High Court erred in its interpretation of Article 1925.

The respondent has argued that since the guarantor knew that the debtor was
taking the responsibility for a sum of E. $ 230,000 this should be sufficient specifica-
tion. But, since this sum was not indicated in the contract of guarantee, the argu-
ment is without merit.

As to the contention that the property of the guarantor had been itemized in
the contract, this does not amount to specifying the amount for which the guaran-
tee was given as required by Article I922. Hence, this argument also fails.

I. Art. 1925.-Fure or comthiond oflgat foa
(1) A guantce may be widrtuke in respect of future or condftiona] obigataons.
(2) Where the time during which the guamutor is to be bound has not been stipulated in the

instrurment creating the guaratee the puarantor may put an end to his undertaking so
long as the primary debt is not yet doe.

2, Art. JS69-Prln cpk.
A contract shall be deemed to be condtional where it relates to an obligation ws existence
depends on the owcuacuf or non-ccurrence to an uncmrtain event.
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In co lusion, after the new Civil Code -came into force customary -laws or
equity cannot. be employed as a basis for dispensing justice. The provisions of
Article 33473 prohibit this. Hence, to hold a person liable contrary to the Code
provision embodied in'Article 1922 is an-lawful. Consequently, the judgment or the
High Court is reversed.

May 5, 1969

3. Art. 3347.-Repeas,
(I) Unoss otherwse exp ressly'provided, all rules whether written or 6ustoyary previousr]y in

fore coi6cerning vatters provided for in this Code shall be replaced by this Code and
are bereby repealed.

(2) In particular the following laws are hereby repealed:

(a,:Th. law on. prpscription of 291th February, 1948; .d

(b) Th1 law on ront of 1923,
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SUPREME IMPERIAL COURT

Addis Ababa, Div. No. 1

Justices-

Vice Afenegus Ato Tibebu Beyeue

Aleka Harege Woyine Beyene

Kegnazmatch Mula Beyene

AMARETCH ADA v. VINCENZO GIORGIO & MUNICIPALITY OF ADDIS ABABA

Civil Appeal No. 25-61

Coatlrfid Wflgaons--,sa of immwobfn-Mineiipal reglsrimo -Cv. C., Arts. 1733, 1101(l),
169 169%

On appeal from the majority decision of the High Court dismissing the plaitiffs claim for
the cancelation ot a contract for the sale of land, on the pound that the agreement between the
parties barring the institution of suits in case of expropriation is law amoug the parties "d
mnnot in the guise of interprctation be varied under Civ. C., Art. 1733.

Held: Decsion revefsed.
1. The municipality's authentiktion of the contract in dispute in disregard of its usual practik

of conducting an enquiry was meant to obtain an undue advantage for the seller anid adversely
affect the buyer.

2. The agreemtnt barring the institution of suits is linted to what may hapen after plain-
tiff bought the lad and not to what had already taken place before the conclusion of the contrct

3. The agreement can be enforced only if it is not .itiated by a defect in consent as envis-
aged by Article 1696 and 1697 of the Civil Code, that is to say, if the consent of the parties
has no been given under deceit or fraud as provided by Article 1704(1) of the Civil Code.

JUDGMENT

The record of the case discloses that the cause of action of the present plain-
tiff-appellant was that the first defendant sold her his land situated in the Tekle
Haimnanot sub-district near Alem Tena Zone for a sum of E. S 5,390 including regis-
tration expense. She alleged that the seller undertook the sale with knowledge that
the piece of land was already designatd under an alignment plan for a public
road prior to 1961 and that the second defendant (present respondent), in disregard
of its duty to verify that the land offered for sale was not in any way allotted
for a public road or for any other public purpose prior to authenticating and
registering the contract, procured an undue advantage for the first defendant by
accepting and registeing a contract the object of which is impossible by 'irtue of
Article 1678 (a), (b), and (c) of the Civil Code. It Nwas alleged that second defen-
dant did this with knowledge that the said piece of land had been allotted for a
public road. Plaintiff therefore prayed the court to invalidate the contract in accor-
dance with Article 1808, 1809, 1818 and 1824 of the Civil Code and to order the
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first defendant to compensate her pursuant to Articles 2131, 2061 and 2064 of .the
Civil Code for the unjust enrichment he derived through a voidable contract with
interest running from the day he received the money until he pays the full amount.
and compensation for costs she incurred in the litigation.

The first defendant appeared in court and argued that because the plaintiff
had not addued evidence in support of her claim, her action could not be sustained.
This contention was countered by the plaintiff's production of a written document
dated July 9, 1967. After this no further defense has been entered by the first
defendant.

Counsel for the second defendant, on the other hand, submitted the defense that
the plaintiff and the first defendant had agreed between themselves that neither of
them would sue the other or the Municipality if in the future the land is found to
be larger or smaller than the area specified in the contract, or if the lana should
be expropriated for public roads or squares. In this regard, the Municipality is
only responsible for registering the agreement of the two parties, and it is up to
the seller and buyer before they conclude their contract to have the land surveyed.
He therefore urged the court to dismiss the case against him and to award him
compensation pursuant to Article 2028 of the Civil Code for damages suffered
from a vexatious claim. The record further shows that the first defendant bad
produced as evidence the contract concluded between him and plaintiff on November
7, 1966.

In order to clarify the matter the High Court ordered the engineer of the
Municipality to appear with the plan of the land in dispute despite the objection
rais ed by counsel for first defendant Accrodingly the engineer appeared but failed
to give satisfactory answers to the questions posed by the Court. Thereupon, the
Court ordered the appearance of the engineer who designated the land for a public
road, Consequently, Ato Zewde Shoareged appeared and explained that the land
was designated for a road under a general map prepared for the city of Addis
Ababa in 1958 and not by an engineer appointed to survey the particular land in
dispute. This being the case, he said, it is impossible to tell exactly who drew up
the plan and he added that no road has yet been constructed pursu nt to the
plan. He stated that he acquired this knowledge in his capacity as an official
(mekiWl halafi) of the Planning Department. Finally he promised to reduce his
statements to writing, which he did as shown in the record of the case.

After receiving the Partiest statements and hearing the evidence the High Court,
by majority vote, rendered a decision in favour of the defendants. Since the land
bad not been properly measured and surveyed, the parties, in the contract which
they concluded on November 7, 1966, agreed not to bring suit against each other
or against the Municipality if the land was found to be larger or smaller than
what was stated in the contract of if it should be expropriated for public roads or
squares. The Court, stating that as between the contracting parties the terms of a
contract are binding as though they were law and citing .Article 1733 of the. Civil
Code, which states that courts cannot by way of interpretation vary the terms of a
contract, dismissed the petition of the plaintiff for the invalidaion of the contract.

The appeal is lodged against this judgment.

The minority opinion, on the other hand, after stating that the Municipality
has no power to make the parties sign an agreement which obliges one of the
parties to assume the cons quences resulting from the sae of land which has already
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been appropriated for a public purpose, pointed out that the adoption by the
Muncipality of such practice would not only encourage frauduent and deceitful acts
but also adversely effect the country's devclopment by making contracts relating to
the sale of the city's land insecure and unreliable. The opinion concluded by stating
that the Municipality's registration of the contract, when it knew of the existence of
aerial photographs in which the land is designated for a public road, was illegal
and consequently the plaintiff should be reimbursed.

After reviewing the record we also find the Municipality's authentication of this
contract to be improper. Prior to authenticating the agreement, it should have clari-
fied the matter by an enquiry from the Planning Department. The suit is a direct
consequence of this failure of the Municipality to ascertain facts by an enquiry
from its planning section before registering an agreement. This being the usual
practice of the Municipality, it is therefore explicit that the Municipality's authenti-
cation of the contract in dispute disregarding this practice was meant to obtain an
undue advantage for the seller and adversely effect the buyer. It is also clear in
the agreement that the buyer's undertaking not to sue the Municipality and-or the
seller in case the land be appropriated for a road or a square is limited to what
may happen after she bought the land and not to what had already taken place
before the conclusion of the contract. It is clear enough from the surrounding
crcumstances that the buyer bought the land in good faith believing that it was
free from any kind of alignment plan for a road. In its judgment the High Court
has cited the provision which attributes to an agreement the force of law as between
the parties. But the Article applies only if the agreement of the parties had not
been vitiated by a defect in consent as en'isaged by Articles 1969,3 and 1697,-
that is to say if the consent of the parties had not been given under deceit or
fraud as provided by Article 1704(1)-3

The next issue to consider is whether the buyer knew before buying the land
that it was designated for a road. It is hard to hold that she knew. The fact
that she sought the invalidation of the contract which she concluded by mistake
and the restitution of her money as soon as she realized the true nature of the
facts clearly indicates that she did not know.

Therfore, we have reversed the majority opinion of the High Court because it
is contrary to the purpose of the provisions cited above and we affirm the minority
opinion invalidating the contract because it was concluded under deceit and fraud.
The first defendant is ordered to compensate the plaintiff for what he received
from her as a result of the sale of the land, with 9% interest running from the
date this action was instituted until the whole debt is discharged. The second defen-

1. AtL I696,---weliiatli of am ract.
A contract may be invalidated where a pairty -e hib vonsent by mistake or umder durcss.

2. Ar. 1697.-M ake mut be d&icw .
The party who invokes his mistake shall esmblish that he would Dot have enered into the
contract, had he known the truth.

3. Art. 1704.-Fraud.
0) A coatrct may be iwoalidatd on the ground of fraud where a party resorts to deceitful

praMie so that the other party would not have attred into the vcmt- , had be not
ben deceived
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dant shall return to the plaintiff the money she paid for authentication by the
Municipality. Each of the defendants must pay the plaintiff E.S 100 by way of damages.
The first defendant shall pay court fees and other expenses incurred in the litigation.

This judgment was delivered by the Supreme Imperial Court, first division, on
February 5, 1969.
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HIGH COURT

Addis Abab., Commercial Division

Judges:

Ato Negussie Fitawake

Ato Assefa Liben

Ato Abebe Awgachew

(1) ALEMITU GEBRU, (2) BERGA D EMBOBA & ZERGI BERATU v.
L'ASSICURATRICE ITALIANA

Civil Case No. 1055-59

Insurance-Thnird parly vis-&-vis the insaurer-A dmisibility of evide-Commr- C. Ads- 685, 688,
662(1), 66(1), 672- Civr C., Arts. 1959, 1960. Cir Pro. C, Arts. 463, 464.

An action to claim damages from the insurance company by third party victim's family.

Held: Case dismissed.

1. A third party cannot 6ue the insurance company dirmtly for compensation; similarly, tht
insurance company cannot sue directly the person Iiabl for the injt!y before it pays compel&Ation
either to the insred or the injured party.

2. The prwtie of summoning onc party to a police station in a civil cas and obtaining a
statement from him under threat is a practice which the Coini strongiy objects to, A statemcnt
obtained under these ci-nstaoces is illegal and the Court cannot acept it as evidence.

[Ed. Note: The origiual draft (i French) of Artick 68 of the Commercal Cod reads
as follows:

DECISION

The material facts in this case are as follows:

The first plaintiff's husband, Ato Tebebe Seyoum, and the second plaintiff '
son, Ato Bekele Berga, were riding with Ato Kassa Desta in a car (plate no.
21185, AA,) when they were involvtd in an accideit which resulted in their death.
Ato Kassa Desta had a general instrance policy with defendant's insurance company.
File Nos. 1055-59 and 97-59 show that the plaintiffs are the lawful heirs of the
deceased. The plaintiffs state that the manager of the insurance company had already
appeared at the Shoa Province Police Head Quarters on June 12, 1967 and had
promised in writing to pay them damages. They are now suing hi for damages
amounting to E. $ 17,500.

Counsel for the plaintiffs presented two argiiments basad on two grounds.
(1) On the basis of the written evidence before the court, which shows that the
manager of the insurance company had appeared at the Shoa Province Police Head
Quarters and promised to pay the insurance money directly to the plaintiffs. (2) On
the tbheory that since the insurance covers third parties, the company, according to

-- 55 -



JOURNAL OF ETHIOPIAN LAW - VOL. VIII No- t

Article 662(1) of the Commercial Code and Articles 1959 and 1960 of the Civil
Code, is liable. Furthermore, Articles 685 and 688 of the Commerical Code provide
that the defendant should, in paying compensation, give priority to third parties.

Defence counsel has presented the following arguments. (l) According to Arti-
cle 685 of the Commercial Code a suit involving compensation is to be brought
against the insured person or his heirs and not against the insurer. In other words,
a suit should not have been brought against the present defendant because the
company had entered into a contract only with the insured, At Kassa Desta, and
not with the plaintiffs. (2) The manager of the company was summoned to the
Shoa Province Police Head Quarters. After being threatened with imprisonment
unless he paid the sum of money stated in the insurance policy, he promised to
pay the plaintiffs if the insured person or his heirs are found liable by the Court.
The interference of the police authorities in civil cases and the order that the
defendant give a guarantee, however, is deemed to be sufficient threat to amount
to duress and evidence adduced under such circumstance cannot be considered as
valid. Therefore the guarantee to pay the insurance money that was given by the
manager is legally invalid.

The counsel for the defence has requested that the case be dismissed because
the suit was brought against the wrong person.

A study of the arguments presented by both parties shows that the issue before
this Court is whether or not the contract which existed between the company and
the insured enables the present plaintiffs, who are third parties to the contract, to
sue the insurer directly for payment of compensation. Two arguments were forwarded
to prove that the plaintiffs can sue the company. (1) The Manager of the company,
when summoned to the Shoa Province Police Head Quarters, has stated in writing;
-If I fail to settle the matter after suing the person responsible for the accident
I shall, according to the obligations I undertook, pay the whole amount of the
insurance t& the relatives of the deceased persons". (2) Since Articles 5 and 6 of
the insurance contract show that the policy covers third parties, Articles 662(1),
685 and 688 of the Commercial Code entitle the present plaintiffs of the benefits
of the compensation money.

Now let us examine the first point- A party who claims to have a right in a
civil case must seek enforcement through the courts. Reporting ii to the police
station as if it were a criminal offence is procedurally wrong. In this case, the
plaintiffs took advantage of the fact that the manager of the company is a foreigner.
They had him summoned to the police station and in an interrogation that followed
had him state, "If I fail to settle the matter after suing the person responsible for
the accident I shall, according to the obligations I undertook, pay the whole amount
of the insurance to the relatives of the deceased persons." Had the manager known
of his rights under the law, he could have refused to give any statement in the
police station on matters concerning a civil case. Should the law then hold him
responsible for the statement that he gave due to his ignorance as to his rights?
Although there was no gross threat to the manager the mere fact that the head
of the police station had summoned the manager of the company and had him
give a statement in a civil case constitutes not only an ultra vires and but amounts
to duress. Besides, since the guarantee given by the manager has the conditional
phrase, "If I fail to settle the matter after suing the person responsible for the
accident..." it is clear that he cannot be obliged to perform his guarantee of
payment before he has taken steps on the conditional clause. Moreover, since the
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document which contains the unlawfully obtained statement of the manager was
not signed by both parties we cannot consider it as an agreement binding the
plaintiffs and the defendant company but merely as a simple expression of the
manager's private opinion. The practice of summoning one party to the police station
in matters of civil cases and obtaining his statement under threat is a practice
that the Court strongly objects to. It should be clearly understood that to crown
such acts with legal recognition is not only to condemn people to be dragged to
police stations to give statements in civil cases, thereby violating their fundamental
rights, but is also to raise difficult legal problems. Since the statement claimed to
have been given by the manager of the company was obtained illegally we therefore
do not accept it as evidence.

The second argument is that an insurance contract being concluded for the
benefit of third parties, by virtue of Article 662(1), 685 and 688 of the Commercial
Code and Articles 19591 and 19602 of the Civil Code, the plaintiffs should be paid
the compensation money directly. Articles 1959 and 1962 of the Civil Code ex-
plain the rights of third parties for whose benefit a stipulation is made by one of
the contracting parties. They do not deal with cases involving payments of insurance
compensation to third parties in the event of an accident and are thus irrelevant to
the case at hand. Articles 5 and 6 of the insurance contract indicate the limits of
the insurer's liability to cover the damages caused by the insured's car. Thus
when damage is caused, the extent of liability under the contract of insurance is
determined only between the insurer and the insured. However, the insured is allowed
to transfer the benefits to which he is entitled under the insurance to another,
either by specifying or without specifying the person. It is only in cases where this
is done that Article 662(1)1 of the Commercial Code can be cited. But there is
no such provision in the contract before us.

An insurance contract creates a legal bond only between the insurer and the
insured, This view is firmly supported by Article 685 of the Commercial Code which
provides that, -(T) he insurer who insured a liability for damages shall not pay
compensation until a claim is made against the insured person with a view to
amicable or judicial settlement" What this underlines is the principle that an injured
third party cannot by-pass the insured and sue the insurer directly for damages

I - Art. 1959-Oplon of benef nary.
The person for whose benefit the stipulation was made m y, when the option is offered to
him in aocordanec with the contract, acccpt or refuse as he pleases the benefit or the stipu-
lation.

2. Art. 1960-Heirs of stipuWator.
(I) Where the obligation u dertakcn by the promlisor is to be performrd upon the death of

the stipulator, the erson whom the latter appointed as beneficiary of the stipulation shall,
where be claims the benefit of thr stipulation. acquire his right against the Pronisor on the
day of the benefciary's death.

(2) The heirs of the stipulator may not revoke the appointment made by him of the benefi-
riary of the stipulation.

3. Art- 662-Policy made for an unspecified third poty
(1) A coatract of insarartce may be made for an unspecified third party who may eventually

have an interest. It shall be deemed to be made on behalf of the prospective benefiary.
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which he may incur. Similarly, Article 6884 of the Commercial Code provides that
the insurer must pay compensation to the insured person unless it has already
paid the third party injured by the insured.

The Commercial Code articles cited above clearly show that a third party
cannot sue the insurance company directly for compensation. Similarly, the insurance
company cannot sue direly the person liable for the injury before it pays compe-
sation either to the insured or to the injured part

The present plaintiffs should first have sued the insured who is said to have
caused the injury, or where he is dead, they should, pursuant to Article 6725 of
the Commercial Code, have sued his legal heirs. As has already been dearly stated
the plaintiffs cannot sue the insurance company directly. Therefore the case is dis-
missed.

The plaintiffs shall pay the defendant's costs and advocate fees. The costs shall
be determined when we receive the details in accordance with Articles 463 and 464
of the Civil Procedure Code.

This judgment is given in the presence of both parties-

October 20, 1967

4. Art, 688-Compe.wioen to be paid to ijuared .pa-y.
() No insured reson sha[l rectivc compensation untii the third pary injurcd om bi_-cn paid

to the extent of the amount iasurvd.
(2) Any stipulation cntraa-y to the p)rovisions of this Article shall be of n effect.

5, Art. 672-Death of bsmejidary,
(1) Notwithstanding any proviSiOf to tlc e.ortta-y, the po]ky shali conitiLue with the heirr

where the bcncficiary dies.
(2) The heir and the inrurr may terminate the policy within thrce months from the benefi-

ciary's deati.
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HIGH COURT

Addis AMba, Commercial Division

Judges:

Ate Negussie Fitawake

At Mohammed Berhan Nur Hussein

Ate Tibebu Abraham

BLATA MOHAMMED SULEMAN v. RAS INSURANCE SHARE COMPANY

Civil Case No. 739-62

inurance-Renewl of palfty-Rroaave effect-Act of war-Cmm. C.- Arts. 659, 676.
Action for compensation and damages under an insurance policy for a bus which was turned

over a cliff and rendered usdess by a band of armed bandits 'on the Senafe route.
Held: Defendant liable under the inwarave policy to pay compensation and damages,

I. Even though the payment of the premium for renewal was made on the date of the
accident, since the defendant had omasented to make the renewal roective he had thereby acccp-
ted the liability wchic arose from the accident pursuant to Article 659 of the Commercial Code.

2. The turning over a cliff of a bus by a small band of armed bandits does not constitute
4 civil war nor an ac against the politica] seonrity of the Stae as these bands are not organized
enough to exercisc control over a given locality within the country by resisting the force of the
government,

DECISION

Plaintiff's statement of claim submitted on January 27, 1970 shows that he had
insured his bus (plate no. 22961 A.A.) with the defendant company for the period
from April 24, 1967 to April 24, 1969 under policy no. C.V. 1066. After the
expiration of the period of insurance the contract was renewed on May 28, 1969
to cover the period from April 24, 1969 to September 3, 1969 on payment of an
additional premium on the bus' estlmaLcd value of E.$ 80,000. The said bus while
serving on the Senafe route had an accident that rendered it totally useless. This
fact was communicated by plaintiff to the defendant company on May, 29, 1969. How-
ever, defendant company has repeatedly and unequivocally expressed its unwillingness
to submit to any arbitration as contemplated by Article 8 of the insurance policy.
Thus, since the defendant has failed to act in conformity with the terms of the
irsuance policy, the plaintiff claims:-

1) that defendant pay E. $ 80,000 as damages in accordance with the defendant's
obligation under the insurance policy;

2) that defendant pay the legal interest of 9% as of June 11, 1969, i.e., from
the time when the plaintiff started to pay compensation until his debt is fully re-
covered;
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3) that defendant pay to the plaintiff court fees and all other expenses incurred
by plaintiff as a result of the present suit;

4) that the court reserve the legal right of the plaintiff to claim additional
expenses incurred as a result of defendant's refusal to perform his obligations under
the contract of insurance,

The plaintiff has adduced the following evidence to support his claim:

1) a photocopy of the insurance policy concluded between the plaintiff and the
defendant;

2) a receipt for the additional premium paid by the plaintiff when the contract
of insurance was renewed (May 28, 1969);

3) a photocopy of the endorsement which defendant gave to plaintiff on May
28, 1969, confirming the renewal of the insurance policy concluded between the
plaintiff and defendant and stating that it will remain in effect for the period from
April 24, 1969 to September 3, 1969;

4) a photocopy of the certificate granted to the plaintiff by the inspection offi-
cer of the technical department of the Ministry of Communications to certify that
the bus was totally destroyed and rendered useless;

5) a photocopy of the letter which plaintiff wrote to defendant on May 29,
1969, informing him of the accident of the bus on the previous day;

6) photocopies of the letters that defendant company wrote claiming that it is
not Liable for the accident; and

7) five witnesses to testify on the matter.

Defendant company raised the preliminary objection saying that mere allegation
of an accident is not sufficient and plaintiff should explain the conditions under
which the accident took place.

Pursuant to this request, counsel for the plaintiff clarified his pleading further
by saying that on May, 28, 1969, while the bus in question and another bus
belonging to the Ethiopian General Transport Company were travelling near the
town of Senafe in the Province of Eritrea, they were attacked by bandits who
turned the buses over a cliff, rendering them totally useless.

In this statement of defence the counsel for the defendant company admitted
the existence of a valid insurance contract between his client and the plaintiff, for
the period from May, 2, 1968 to May 1, 1969. However, he argues that, since it
is uncontested that the bus was overturned and pushed over a precipice by armed
bandits and that since the plaintiff renewed the contract in bad faith after the bus
was overturned by the armed bandits, the defendant i6 not liable on the basis of
Article 8 of insurance policy no. C.V. 1066 concluded between the defendant and the
plaintiff, nor on the basis of Article 676 of the Commercial Code.

Moreover, coun sel for the defendant, after pointing out that the interpretation
of the insurance policy given by plaintiff was wrong, added that platniff has
admitted that the bus was pushed over the precipice by bandits and that he bad
asked the Government to allow him to import another bus free of import duty
This having been granted to the plaintiff, the defendant concludes that the plaintiff
has been duly compensated.
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Defendant produced the following evidence to support its defence:

1) five witnesses who would testify that plaintiff renewed the contract at 5 p.m-.
on May 28, 1969;

2) witnesses who know that the bus was overturned by the bandits at 12

noon on May 28, 1969;

3) documents which would prove that the plaintiff's bus was overturned at 12
noon. In addition, defendant has requested the Court to order the concerned offices
to produce the letters which would show that plaintiff has admitted the fact that
the bus was overturned by bandits and has asked the Government to be allowed
to import another one duty free.

In his reply on April 13, 1970 counsel for the plaintiff contended that:

1) the defendant except for merely alleging that the plaintiff renewed the
contract in bad faith after he realized that the bus had been overturned, bas not
provided any evidence to support his allegation; moreover, the document evidencing
the renewal of the contract clearly shows that the contract was renewed on April
24, 1969, prior to the overturning of the bus;

2) the mere fact of turning a bus over a precipice can not deemed to be an
act of war nor evidence of a state of war;

3) the fact that the Government has allowed the plaintiff to import a bus
free of tax is irrelevant to the case at hand

He then petitioned the Court to consider the claims as presented and give its
decision.

The above are the contentions of the parties. The issues that relate to the
contentions are:

a) was the contract renewed before the accident occurred?

b) if the contract was renewed, would the fact that tbe bus was overturned by
bandits relieve defendant of his liability? and

e) if defendant is liable, would the fact that Government allowed plaintiffto
import a bus free of tax reduce the amount of damages to be paid?

Since the first two issues (a) and (b) related to the question of the liability
of defendant and since it is necessary to decide that question before fixing the
amount of damages to be paid we will first take these issues.

As regards translation of Article 8 of the insurance policy. it was ordered that
a translation of the Article by a third party be presented to the Court. This order
has been carried out and it is this translation which the court shall give effect to.

First Ise

The contract of insurance between plaintiff and defendant was first concluded
on April 24, 1967. Defendant admitted that plaintiff had orally asked defendant
company to renew the contract and that pursuant to the request the bus was
inspected one saturday by two of the Company's employees. That the former con-
tract of insurance was renewed by an additional endorsement signed on May 28,
1969 is shown by exhibit no. 3 submitted by the plaintiff, That the additional
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endorsement was paid on May 28, 1969 by plaintiff to defendant is proved by
exhibit no. 2, submitted by the plaintiff, a receipt numbered 07798. Besides, we have
lmrned that the contract was renewed for the period between April 24, 1969 and
September 3, 1969 from exhibit no. 3 submitted by the plaintiff. Defendant contends
that since plaintiff renewed the contract by paying the additional premium after the
accident had already occurred, it is not liable. Defendant has also requested to be
allowed to call witnesses who would testify to the effect that in spite of plaintiff's
claim that the additional premium was paid at 11 atm. on May 28, 1969, the
additional premium in fact was paid at 5 p. on the same day. As regards the
question as to when a contract of insurance comes into effect Article 659 of the
Commercial Code provides as follows:

"(I) Unless otherwise expressly specified, the insurance policy shall come into
force on the day when the policy is signed.

(2) Provisions may be made to the effect that the policy shall only come
into force after the first premium has been paid."

Even if according to this Article a contract of insurance were to come into
effect on its signing, the parties to the contract retain the right of designating in
the contract itself the time as of when the contract comes into effect. This means
that they have the right to designate a date either before or after the time of
the signing of the contract on which the contract would come into effect. If
the parties exercise this right the contract comes into effect as of the date that
the parties have designated in their agreement.

The above-mentioned law governs the question of when a contract becomes
effective. Let us therefore consider the contract in light of this law.

Although the first contract of insurance terminated on April 24, 1969 at the
time of renewal on May 28, 1969, the parties agreed that the new contract should
come into force as of April 24, 1969. If this was the agreement, it means that
pursuant to Article 659(1) of the Commercial Code the contract between the parties
came into force on April 24, 1969. Thus, the contract became effective before May
28, 1969 (the day when the bus was overturned). Defendant's contention based on
the theory that the plaintiff renewed the contract by paying the additional premium
after the accident occurred is untenable and his plea for relief from liability is
therefore rejected. Since defendant has by consent accepted the retroactive effect of
the agreement at the conclusion of the contract, he in effect has accepted the
liability which has arisen from the accident and thus his request to produce testi-
mony to the effect that plaintiff paid the additional premium at 5 p.m. on May
28, 1969 is irrelevant-

In addition, defendant alleged that plaintiff clandestinely and in bad faith renewed
the contract of insurance at 5 p.m. on May 28, 1969 after the bus was overturned.
However, since the defendant has neither substantiated this allegation with evidence
nor proposed to do so, we have rejected the contention. Since the contract of
insurance between the plaintiff and defendant had already been renewed on the day
the accident occurred we have decided that a valid contract of insurance existed
between the parties.
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The Seomd Issue

Since the bus was overturned by armed bandits, the defendant contends that
pursuant to Article 9 of the contract of insurance and Article 676 of the Commer-
cial Code it is not liable. Plaintiff on his part argues that Article 8(b) of the
contract of insurance. refers to a war declared pursuant to Article 29 of the Consti-
tution and not to acts of robbery committed by bandits. He further added that
Article 676 of the Commercial Code cited by the defendant, supports his conten-
don rather than that of the defendant because the cited provision deals with inter-
national or civil war.

According to Article 6761 of the Commercial Code, there are two situations
when a party may be relieved of liablity: a war with another country or a civil
war. However, at the time when the accident occurred, no war had been declared
pursuant to Article 29 of the Constitution and therefore there was neither a war
with another country nor a civil war, The damage that the bus encountered was
not on account of either of the two situatior s. If some people, very few in number,
carrying arms, ambush and attack other people or property, this does not constitute
a civil war nor an act against the political security of the State and herefore does
not fail under Article 8 of the contract of insurance. This is so because bandits
are not organized enough to exercise control over a given locality within a country
by resisting the force of the Government.

Therefore, we rule that the fact that a small band overturned the plaintiff's bus
cannot relieve defendant of liability because Article 8 of the contract of insurance
does not cover this situation.

October 16, 1970.

1. Art. 67.-Rsks excluded.
(I) Unless otherwise agreed, the insurer shall not be liablk for losses or damages due to

intermational or civil war.
(2) The insurer shall eMblish that the loss or damage ocrrad as provided in sub.-arL (1).
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THE UNIVERSITY COLLEGE PERIOD OF

LEGAL EDUCATION IN ETMIOPL, (1952-62)

by George Krzeczunawicz*

I had originally intended to write a monograph on the history of legal educa-
tion in Ethiopia in conjunction with an Ethiopian scholar' who would describe the
traditional instruction in the law of the Fetha Nagast nomocanon, which had been
taught in Ethiopian church schools ever since its Gheet translation had acquired
substantial authority in the first half of the 17th century. Unfortunately, no Gheez
scholar willing or free to do his part has been found to date. I have therefore
decided to write my part now, while some witnesses are alive, their memories fresh,
and official or other records at least partly preserved.2

The appearance of this article bout coincides with the twentieth anniversary of
the starting of modern legal education in Ethiopia in the ways described below.

In 1951-52 1-is Majesty the Emperor reached the momentous decision to codify
the laws of Ethiopia and to entrust the drafting primarily to francophone experts
from continental Europe.' Although the actual drafting of the Penal, Civil and
Commercial Codes was to start in 1954-55 and lead to promulgations in 1957 .(Penal
Code) and 1960 (Civil and Commercial Codes), it was essential to form in advance
a nucleus of persons capable of understanding and applying the impending legisla-
tion. Since the University College of Addis Ababa had just been inaugurated (Feb-
ruary 1951), an academic basis for the creation of a law school was at hand.
Upon the request of the Minister of Justice (reflecting His Majesty's wish) some
law courses were scheduled in January and started in February 1952. After an
"experimental" spring term, the Ministry expressed full satisfaction with the initial
achievements. In Fall 1952, the University College formally comprised three constitu-
ent units - the Faculty of Axts, the Faculty of Science and the School of Law -

Professor, Fauttty of Law, -aile Se~lassie I University. Dean of the University College
Law School in 1952-59.

1. See Institute of Ethiopian Studies, Register of Cwrent S wcrck (1968).
2. The University College period of 1gal educaton was never described by annual publications

comparable to the dean's reports tppcwrin since 1964 in this Joural. The resulting daRger
of oblivion was increased by other factors;
Until 1955 the dean of law .chool was in a measure his own recorder. Later, losses of
records have occurrcd. In 1956, the introduotioa of a joint ecoilege registry has ld to mislaying
of papers and departure of the registrar. In 1962. in turn, the transfer of the college records to
Haile Solassic I University Registry seems to have occasioned further losses; subsequently
certain gaps in oId law students' records had to be supplemented from memory. Other
recourses to rnernory are made necassary by losse in this writets duplicate records which, in
his absence (Sepcember 1962), were taken oat of his filing cabinet,. mislaid and oly partly
recovered.

3. American experts as.sisted in the drafting of the Revised COnmtitution of 1955.
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each headed by a dean. The faculties of Arts and Science dispensed full time
instruction, whereas the law school held courses in the evenings to reach persons
"in the professions."'4

In contrast to the University College achievements in other fields, the history
of professional legal education at the College is largely one of a promising start
followed by continuous decline. We shall summarize it under the following headings:

A- A Promising Start: The First Basic Law School Course (1952-55)

B. Suspension of Professional Legal Education (1955-56) and the "Law Faculty"
ProbIem (1955-59)

C. The Advanced Law School Course (1956-58)

D. The Second Basic Law School Course and the Liquidation of the Law School
(1956-59)

E. "Fringe" Teaching of Law in the Faculty of Arts (1952-62)

F. End of College Era and Revival of Profesional Legal Education (196263)

A. A Premising Start! The First Basie
Law School Course (1952-55)

The initial fundamental problems of the law school confronting the college pre-
sident and/or this writer as dean were as follows:

(1) where and to whom law should be taught;

(2) at. what level law should be taught;

(3) by whom law should he taught; and, last but not least,

(4) what law should be taught

I. Law taught where and to whom?

In contrast to many other regions of Africa, Ethiopia possessed no body of
formally trained lawyers capable of applying modem laws. This was partly due to
the fact that Ethiopia never lost its independence (save for the short episode of
incomplete Italian occupation in 193641) and thus never had its lawyers trained in
the legal system of a colonial or protecting power, as was often done in the
-anglophone" or "francophone" regions of Africa. The Ethiopian concern for further
preservation of independence was reflected in the eclectic character of the impending
code, which were eventually inspired by several legal systems and drafted by com-
parative law experts. It followed that the bulk of Ethiopian lawyers, rather than
be trained abroad in a foreign legal system, had to be taught Ethiopian law "at
home.-5

4 As from Janiiary 1954 the Faculty of Arts has established a sabordinate Extcnsion Dcpartment
enabling other evening studcnts to improve their -'profesOonal 5tanding in Business Administra-
tion, Acountfing and Public Administration." See Unfrersity College Belhctin (hercinattcr cited
as U.C. Bulletin) for 1952-54 and 19M4-56.

5- As a provisionad device, before the ce-enactmernts certain Arts Faculty graduates were sent
to study the (in some respects) cognate bilingual legad system of Quebec in Canada; this
sch i was supported by the dean of law, who succefully opposed their retention for a
premature degrec-levc law study at home (see B, below)-
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On the other hand, it was decided that law shall be taught primarily to persons
already occupying positions which require some knowledge of law, such as judges,
advocates, police officers, public servants, and persons employed in banking and
business This was, indeed, the only way to ensure that at least a small body of
lawyers expected to apply the forthcoming legislation would be formed before its
enactment.

2. Law taught at what level?

Since University College was only starting and hardly any college-educated
candidates were as yet available for law study,6 legal instruction was offered at
"sub-degree" level. Indeed, even candidates holding a secondary school leaving cer-
tificate were a rarity, so that the standar s of admission had to be set at about
eleven grades of secondary education or an equivalent in educational or professional
experience. Entrance on "probation" was made available to some of those not
fully qualified. Since instruction was given in English, proficiency in that language
was required in all cases.

3. Law taught by whom?

In developed countries, sub-degree law courses are often taught and administered
by expert practitioners from the Ministry of Justice or lawyers' professional asso-
ciations.7 In Ethiopia, such persons were lacking. Our sub-degree law course was
therefore of necessity attached to the University College and staffed primarily by
"academic" lawyers. Nevertheless, in contrast to the faculties of Arts and Science,
the Law School was granted no budget within the College. The Law School's only
full time instructor was the "dean" (paid primarily by the Ministry of Justice);
the other academic instructors belonged to the Ais Faculty and taught in the Law
School part-time (they were paid from law-students' fees). One of the dean's m any
remonstrances in this respect reads as follows: "Whether with or without success,
I feel it is my duty to comment once more on the absurdity of the present situa-
tion. High sums will be assigned for law codification, while only a proper law
school, with a budget for three full time lecturers, could produce in time a genera-
tion of modem lawyers capable to understand and apply the future codes."8 Since
these "staffing" remonstrances remained without effect, the Law School could never
ensure a bi-annual or even an annual rotation of admissioi.r and courses?

4. What law to teach?

This paramount question seemed almost insoluble, for as Professor Rend David
wrote in 1961 "L'enseignernent du droit et une formation des juriste deviennent,
du fait des codes, possibles cn Ethiopie, alors que juqu'ici les meilleurs esprits
s'interrogeaient sur la manifre dont ils devraient concevoir et organiser un tel en-

6. With rC ecpti-ons onwcerning foreign-educated officials.
7. In France. however, the sub-degrcc "capait6" courses are taebt at the universities.
8- Memo of 28, XIT. 1954.
9. The insufficiecy of the Law Schools staff was also stressed by ReMj David (the expert drafter

of the Ethiopiaa tCivil Code) i hi5 nemo of 15. XI. 1955, p.2.
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seignement"'0  Since the drafting of the codes had not even started in 1952-54,
the Law School's "meilleurs sprits" were indeed hard put to task. On the one
band, we could not teach a non-existent future law. On the other hand, two reasons
prevented the teaching of the traditional and customary Jaw of Ethiopia. First, few
persons knew that law or could ascertain its fragments from records in languages
other than Gheez or Italian or from case-reports that were not available in any
language. Second, so far from being required to teach the traditional and customary
laws, we were asked to prepare our students for the assimilation and application
of the future modern laws,"' which were to repeal or replace the former system. '

The dean of law was thus faced with an unprecedented situation. He expressed his
reluctance to accept or continue his position unless given at least some guidance as
to the intended general characteristics of the future codes. Such minimum guidance
eventually materialized in the form of successive hints that these codes were to be
based primarily on various "continental law" systems."3 It followed that we should
familiarize our students with concepts, categories, classifications and methods of
reasoning prevalent in the so-called "romanistic" legal systems.

The above aim was reflected in the syllabus of the first law course, published
(with some errors)1 4 in the U.C. Bulletin for 1954-56. Contrary to the character of
sub-degree law courses in other countries, the lack of positive laws forced an initial
stress"5 on "sociological, theoretical, historical and comparative aspects of law,
rather than on the practical subjects of its administration and court procedure.""6

The following is a summary description of the odurses that covered 31/2 years
of 6 periods per week instruction:

The introductory semester (spring 1952) provided courses on sociological, theore-
tical and historical introduction to law and elements of constitutional law.' 7 Sine,
the future codes were to reflect concepts prevalent in the romanistic legal systems,
the first year of study (1952-53) emphasized comparative Roman law. Of the
three courses given, one was concerned with the development of Roman law, its
traceable connections with the traditional law of the Fetha Negast and its present
day significance. The second first year course focused on, the core of Roman law
contained in Justinian's Institutes'8 and stressed the classifications and categories
surviving in modern law. The third first year course (Civil Law 1) provided an
introduction to certain concepts of modern civil law through such topics as "the
[Germanj law of succession as developed from Roman principles."'9 The three
second year courses (1953-54) introduced the students to international law, essential
principles of criminal law and "Matters Introductory to Analyzing a Civil Code."20

10 R. David, "e Code Civil Ethiopien de 1960," Rabels Zeicrift, Vol. 4 (1961), p- 60.
11. Cf. the Law syllabus rcommendatious of the 1952 report or thte Inmp-la Ministry of Edueation,
12. C., e.g., Civ. C, Art. 3347.
13. C. U.C. Bulletin for 1954-56, p. 141.
14. Although pointed out in the dca's memos, these errors hzrc not folIowLd by corrigenda.
IS. (In part aalogy to certain degr conicula abroa4).
16, See said Bulletin, p, 141
17. Id-, p, 142
18- M., p. 143-
19. Id., p. 143.
2. Id.. pp. 144,45
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In this last course, of the romanistic civil codes that were to serve as models for
the Ethiopian one, the Egyptian code for which an English version was conveniently
at hand,2' was chosen for analyzing the legal concepts used therein and for solving
code-based problems. Thus, the students were given a foretaste of the questions to
be confronted in the application of the future Ethiopian Civil Code. In the third
year (1954-55), the gradual appearance of high court rules of procedure permitted
a course on elements of criminal and civil procedure professed, respectively, by
the President and a presiding judge of the High Court. A second third year course
provided the students with same basic knowledge of economics as a background for
the commercial law course that followed.22 After discussing the origin, development,
utility and sources of continental commercial law, the latter course concentrated on
international uniform laws or draft laws which were expced to be incorporated in
the future Ethiopian law. Finally, the third year included a law debating class-23

Incidentally, one of the assignments discussed therein resulted in a work bf excep-
tional merit by Taffara Deguefe (presently general manager of the Commercial
Bank of Ethiopia) on "Capital Formation in Ethiopia," subsequently published by
the University College. It remained for years the only college-student publication in
book form.

5, Varis

Of the six weekly class periods, four were always filled, for a succession of
subjects, by the full time instructor (the "dean), and, the remaining two fell to a
part-time instructor in a subject. Instruction was primarily given in the form of
lectures followed by questions, often including lively discussion of controversial points.

The course was concluded in July 1955 by a comprehensive examination coun-
ting for one half of the overall grade, bearing on selected areas of Roman, civil,
penal and commercial law, as well as on procedure and economics. Of the 121
original applicants of February 1952, 39 students successfully reached the end and
became holders of our first law diploma.24

6. Weaknessex of the Law School

The Law School had many defects; some of them were unavoidable, but others
were due to University College policy.

21. This was an important factor since English, known to all students was the language of
,nstruction.

22. U-C. Bulletin for 1954-56, pr. 146-47.
23. Id., p. 147.
24, Their names were as follow,,: Abebe Teferi, Arhena6 BekI Mariam, Ass'fa Tscgayc, Atnaf

Tsehay, BekieJe Habte Mikael, Beyene Wotde Mariau. Dawit Cr-bru, Egeta. Foeyssa Baitche,
Eyassu Gebre Hawariat, Feketa Selassie Getahun, Gabre Wodi-jo. WhsiE Negas. Habtc Madam
Wolde Kidane, Hiwet Hidarn, Hovannos Kaypaghian, Kana Gumna, Kass. UEyer a, Kcbcdc
GCebre Mariam, Kidane Mawhow, Legesse Wolde Hanna, Lemma Feyssa, MebreLat Fis.seha,
Mohammed Badri, Negash Denneke, Pandit VJ., Semie Takelie, Shams= Ahmed, Shiffbraw
Anare, Sileshie Difabatchew, Tadesse Delnessaho, Tadesse Mengesha, Tafarra Dcguefc,
Tcbabou Ecycne. Teferi Lemma, Telahun Birru, Worqa Eashaye, Zawde Mesheeha, Zenbe
Worquc Haile.
The sta-c- ive instrtuctors in the various subjects of the first law course were Messrs. Jesman
Rouek, Krzeacrnowicz (full time thro ghout), Knky, rabowaki and Roberts.
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Thu unavoidable defects included:

(a) the limitation of instruction time to eveningi because of the students'
professional davwork;2'

(b) the students' often insufficient academic background;26

(0) the frequent lack of teaching materials due to non-existence of relevant
texts on continental law in the language of instruction, which was
English.

This last impediment constituted the most serious problem. Adequate English
texts were available for a part of the introductory semester7 and, subsequently,
for Roman law, international law and econonis. But for the main eourses concern-
ing areas to be codified on continental lines (civil law, penal law and conjuercial
law), "French and Swiss-German legal writings were largely drawn upon [by the
instructors] and 'acrobatically' adapted in uncongenial legal English, the language
of instruction. The same language difficulty rendered the original reference books
inaccessible to students, who could not 'read' law.,"2 Fortunately, our Law instruc-
tors were often sufficiently conversant in the relevant legal systems and languages
(Italian included) to perform this prohibitive task as well as could be expected.

Other weaknesses of the Law School were due to University College policy,
which became apparent after termination of the first law course,29 but was already
reflected in the fact that the dean's requests for improving the Law School by giving
it a budget, an increased staff, a rotation of admissions and courses, etc., remained
unanswered, while the other College departments were rapidly developed-

7. Success or-jthe Law School
In spite of the mentioned defects and policy handicaps, the first law course

constituted a very promising start in academic legal education. The curriculum was
systematic and comprehen.sive. The number of graduates was near the "forty-
proposed by R. David., the drafting expert, as the minimum yearly outpui of law-
yers for Ethiopia,' Otber experts and the Ministry of Justice expressed appreciation
for our work. The graduates' quality was, with few exceptions (due to occasional
overgrading by a part-time instructor), quite up to the "capacit6" level reached by
academic sub-degree graduates in France. The law debating class induced the produc-
ion and publication of a scholarly book.3' Several of the graduates later ably

discharged high assignments (e.g. five became Supreme Court judges, including one
President). Some continued to perfect their training in the advanced law course of
1956-58.32

25- See heading 1 above.
26. See heading 2 abovc.
27. See said Bulletin, p. 142.
28. 0. Krzecnmowicz, "Ethiopian Legai Education," Journal of thiopian Studies. Vol. 1 (1963).

p. 69. The Law School's main text andlor rcferenw naterials are cited in thc various U.C.
Bulletins for the whole period of 1952-59.

29. See below.
30. Memo of 15. Xl 1955.
31. See preceding pae. lines 14-18 from top.
32. See 1below.
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B. Suspensien of Professional Legai
Education (1955-56) and the "Law

Faculty" Problem (1955-59)

Before rhe successful termination of the first law course, the dean made several
proposals for starting new courses. Since annual admission which alone could ensure
the David-suggested minimum output of 40 graduates per year was excluded by the
patent lack of staff and means, the dean advocated admissions every second year or,
at the very least, starting a new basic law course irnmediately upon termination of
the first one. Even this request was denied and tha Law School was suspended in
1955-56 in the fruitless expectation of a possibility to start a degree-granting law
faculty in 1955-5793 The only consequence of the suspension was the wasting of the
teaching potential of our tiny staff, including the single full time instructorm

These decisions affecting the Law School, which remained unexplained, were
made by the non-lawyer president after consultation with another layman, the
dean of arts, and without asking or heeding the advice of lawyers. Since the merits
of the College Administration in other fields were immense, this attitude can only
be explained by the priority given to the College's avowed purpose of educating
the country's future leading elites,35 which a sub-degree law course was not suppo-
seal to achieve (but see Appendix below). And since discontinuance or limitation of
professional legal education was criticized and damaged the College's reputation,
from 1955 to 1959 various rash projects were made to start a degree-granting law
faculty before there existed the slightest possibility for an effective functioning of
such an institution, a fact of which only graduate lawyers could be and were fully
aware.

In the 1955-59 period the dean of the Law School, while planning the requested
tentative LLB. programs for the fature, repeatedly refused to start and lead prema-
turely a full time degree program36 that, as he pointed out, could not be successful
without (1) subject matter to teach, (2) candidates to be taught and (3) self-governnenr
to administrate:

1) A full time law instruction to degree-students of an impending national law
cannot be given before that law comes to exist, that is before the projected
codes are enacted" (or at least published). Although this evident objection was
in itself sufficieut, the following ones were added:

2) A degree program requires a minimum of junior college education or its equi-
valent of its candidates. The University College could not offer more than four
such candidates.

33. The possibilities of starting a law faculty were investigated at the request of the Board of
Governors, which, howeer, never demanded a suspension or curtailment of sub-degree law
Courses.

34. The Ministry of Justice coDuld hardly be pleased with such policies. It discontinued from 1957
the basic salary of the dean, which came to burden the College budget.

35, See, e.g., U.C. Bulletin for 1959-61, p. 22.
36- He lad also repeatcdly offerd to resign (but could not be replaced) when the sub-degree

activities of his law school wcre svspendcd or 4artailcd.
37. Only the Revised Constitution bad reached tiNt stage by 1955, and the Penal Code by I957
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3) Basing a profesonal Law faculty on part-time help from the staff of the arts
faculty, as was proposed by the latter, would condemn the former to inefficiency,
since the respective methods and objectives are poles apart- A professional law
faculty could not develop without budgetary, staffing and book-purchasing au-
tonomy.
The above points were obvious to graduate lawyers. Nevertheless, the presi-

dent's or dean of arts' premature law faculty projects re-emerged periodically and
finally led, in 1959, to the liquidation of the law school "pending the establishment
of a Law Faculty offering Degree courses."m This further -pending" lasted four
years - a costly loss to Ethiopia which stood in dire need of legal professionals
whether or not of "degree" level,

C. The Advanced Law School Course (1956-58)

After a year's suspension of the law schools activities (in 1955-56) it was
agreed that, in addition to commencing a new basic sub-degree law course,9 gradu-
ates of the terminated first law course should be offered some advanced training,
which was now made possible by the appearance of Civil Code drafts and the
final text of the Penal Code. The College President, however, barred admission to
the advanced course to first course graduates in the 60-6/ grade bracket*
(although passing grade was 60/). Because of disi]lusionment with these policies,
only sixteen qualifying candidates joined the course, of whom twelve obtained the
ad.xnced law diploma in 1958. 41 They rmained impervious to the suggestion of
staying for another year in 1958-59, when further code drafts appeared.42

The advanced course included primarily courses in the civil law, the Penal
Code9 and public finance. The advanced civil law course followed, step by step,
"the gradual appearance of draft code fragments in the different branches of Civil
Law." 44 The advanced penal law course analysed the Ethiopian Penal Code.4s

Public finance, which was treated summarily in the prior course in economics was
studied in. detail with reference to the latest legislation.' The debating class was
continued as an extra-curricular activity, with instructors acting in an advisory ca-
pacity.

38. See Aklilu Habte, "A Brief Review of the History of the University College of Addis Ababa,'
t.inversity College Review (Spring, 1961), p. 31, quoted in G. Krzecrunowicz, cited above at
notc 28. p. 68.

39- See P, below.
40- Contrary to the deam's p cremc for equal admission. Incidentally, the law dean was, in a

measare, a figurehead: the Law School's autonomy was sutbtantiallyI imited to curricular matters.
41. Their names were as follows: Ashenatl Bete Mariam, Assefa Tsegaye, Atnafe Tseay, Bekele

Habtc Mikael. Feketa Selamssie Getahun, Habte Mariam Wolde Kidane, Kassa Beyene, Lemma
Fyssa, Mebrehatu Fisseha, Tebabou Beyene, Teferi Lemma, Worqu Beshaye.
The instctors were Messrs. Kjzecnowicz (full time), Grabowski and Stanley.

42. Their justification was that the Prsident-imposed promise in 1956 of LL.B. degrees for them
(which was then a reason for barring the "below 65%" candidates: sfe above) had been
obliterated by the Collegr counciL

43. Whieh was enacted in 1957.
44- (U.C. Bulletin for 1956-8. p 177 if). Incidcatally, these drafts were very difficult to obtain

since, in the Govemnevt's view, thty were confidential documents.
45. td., p. 178.
46. fVid.
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D. The Second Basic Law School Course mad
th Llhdatio of the Law Schmol (1956-59)

For its first two years (1956-58), the second basic law course was conducted
simultaneously with the above described advanced course for seniors. The resulting
additional need for patime instructors47 was eventually satisfied as well as could
be without budgetary support. Disillusionment with the College policies regarding
legal education prevented a landslide" of candidates sinfilar to that of 1952-4
Entry was also limited by the higher admission requirnent of twelve grades of
secondary education or an equivalent in educational or proessional experience in
addition to the passing of a tough proficiency test in the English language. Only
twelve candidates registered, of whom eight graduated in i959.0

The course benefited from the enactment of the 1957 Penal Code and the
gradual appearance of draft fragments of the outstanding Civil Code. For this
reason, the curriculum differed somewhat from that of the first basic law course
of 1952-55.

The following is an outline of the courses that covered 3 years of six periods
per week instruction:

In the first year (1956-57), three courses were offered. The "Theoretical Intro-
duction to Law" familiarized the students with jurisprudence, sources of law, and
working concepts of law, whereas "Historical Introduction to Law" stressed the
development of such institutions as family, ownership, and the state and analysed the
Christian and Roman law influences on the traditional law of Ethiopia. In a third
course, the students were introduced to the nature, scope and basic concepts of the
new Ethiopian Penal Code.50 In the second year (1957-58), an introduction to
Roman and civil law was combined "as it is considered useful from the outset to
teach Roman law as 'livingt system, with the emphasis laid on those of its insti-
tutions which still underly the modemn civil law systems and the coming Ethiopian
Civil Code."'-5 Another course dealt in detail with the problems of puishments
under the new Penal Code. Finally, the enactment of the Revised Coisitution of
Ethiopia provided material for a new important course on the Ethiopian Constitu-
tion and Government.2 In the third ye (1958-59), the area of obligations was
given priority in a detailed study of the Civil Code, since the draft of that area
was first made availableS3 The penal law lectures covered the Special Part of the
Penal Code dealing with particular offences.54 The emphasis given throughout the
curriculum to the Penal Code was simply due to its complete availability in final
form. The above priorities have prevented a study of commercial law as those draft
provisions were not available.

47. So p. 89, 3., above.
48. When 121 had applied: ac &bov.
49. The graduatews' names wrc as follows: Ababe GuanguL Almayehou Easlte, Anat Tekle

Mailae-, Fekae Selassie Zawdi, Hamnawi Georse, Leans Wolde Mainam, Worku Fre,
Worku Taara.
The instructors were Messr, Berkc Ab Habte Sede Xnecrunowia (full tir) and Granve.

50. U.C Buelltin for 1958-59, pp- 172-74.
51. Id, p. 174.
52- (d p. 175) ably dwarg by ou first Ethiopi law intutor cited above as note 49
53. Id, p. 176.
54. Id, p. 177.
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The final examination took place in June 1959, followed by graduation of the
eight successful candidates.55 Thereafter the law school was finally liquidated (formally,
in Januaiy 1960) and the President asked this writer to relieve him from considera-
tion of law-instruction projects. This, at the very time when the promulgation of
the Civil and the Commercial Codes (May 1960) permitted and required the imme-
diate training and production at several levels'6 of a maximum number of lawyers
who would be able to apply them.57 The lack of such lawyers hindered and delay-
ed the country's legal development, with the consequential effect on social and eco-
nomic development.

V. "Fringe" Teaching of Law in the

Faculty of Arts (1952-62)

The defunct University College had, in general, outstanding merits. It had with
small means, initiated a modern system of post-secondary education in Ethiopia. It
had also as soon as was possible, diversified its curriculum to allow some specia-
lization in senior years. Thus, the Faculty of Arts successfuily introduced options in,
for example, administration, education, economics. These options gradually develop-
ed into autonomous sections or dcpartments, which in turn as in. the case of the
Education Department, proved a stepping stone towards development into a full-
fledged faculty.

A perusal of the various U. C. Bulletins spanning the College's existence (1951-
62) indicates that efforts were made to teach - among others - legal subjects in the
Faculty of Arts or its extension department- But apart from a half-hearted and
shortlived attempt to establish a "Pre-Law"t section of doubtful statusi' these legal
subjects were not integrated into a coherent law program or taught on a profes-
sional basis. Without creation of a major autonomous law department, no stepping
stone towards a Law Faculty could be placed within the Arts Faculty, where the
law subjects were offered in a "general culture" framework, or were integrated with
and oriented to the objectives of subjects other than law. Law was simply taught
on the "fringes" of the arts curriculum, as, for example, financial law as relevant
to economic& or administration.9

Nevertheless, certain Arts Faculty sections have, at various times, provided their
students with a sufficient background for degree-level study of law abroad. Some or

55- Several of them have by now achieved proniinenct- For example. Worku Tafara holds an
LL.B. and is a permanet member of our Law Faculty; Major Abet. Ciuangul holds an
LL.B. and teaches law ma th. Law Faculty's Extension; Major Legessw Wolde Madam holds
an M.C.L. and teaches law in both the Law Faculty Extension and the Police College;
Worku Ferede achieved a French law doctorate; etc. :

56. Only teaching at degree level still esetcd grave problems: see G. Kr=_znowicz cited above
at uote 28.

57. Nort-integrted teaching of law fragments to somc Arts faculty stuidents was no substittte for
such training: see below.

58, Its head had no power to fix his pwn curriclum. The names of the few graduates whose
B.A. dcgrees received the "Pre-IAw" mention in 1958-60 were as follows. In 1958: Abraham
Gabrc Mariam, Assegid Tessema, Bekele Nadi, Gabre Maska Biadgilign, Tefferi Berhanre,
Teshbagare Woube; In 1960: Dinsma Lepis , Hagos Gcbre Yesus, HaIawi George, Kebbede
Habte, Maiake S&lam Bckcle-, Mekbib Gebeyhoc, Smue Alemayehou, Tesfaye Ycman.

59. For other examples see 0. Kr-cczunowicz, cited above at note 28. p. 74, note 30.
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our arts bachelors were thus enabled to achieve foreign LL B, degrees at a time
when Ethiopian law was not yet crystallized and the national law faculty not estab-
lished. u

F. End of College Era and Revival of Professional

Legal Education (1962-63)

At the end of the year 1961, Haile Sellassie I University came into formal
existence, with the development of professional legal education in Ethiopia as its
first priority objective. Thus, several months before the old University ColIege had
ceased to exist as a unit, the policy decisions concerning legal education had already
passed to the new university.

The beneficial effects of this new situation in the lang-neglected field of the
sub-degree legal instruction was immediate. A kaw conunitree, established by the
university,(" decided at once to offer sub-degree courses in law that were largely
open to candidates from professions similar to those which constituted the "reser-
voir" of the old Law School in 1952.6 The accumulated demand for such courses,
unsatisfied for years, produced a landslide of 490 accepted candidates,

The courses, which started in January 1962, were from the outset divided into
Amharic and English language sections. The latter's level was necessarily higher,
since it both implied a higher educational background (English was learned at high
school) and used a language richer in modern legal terminology. In contrast to the
old Law School, and in view of the country's tremendous accumulated needs for
lawyers, the committee set low admission requirements (literacy plus interview), Weav-
ing elin'ination of the unfit to ordinary attrition processes (which already in the first
semester brought the total down to about 300 students).

Teaching was greatly facilitated by the availability of codes for all the matters
taughl.6

The following is a list of the courses offered.

Constitutional Law; Penal Law Amharic Section, Penal Law English Section;
Penal Procedure; Civil Law (Persons and Family): Civil Law (Obligations and Com-
mercial Law),"

The sub-degree law courses became a permanent feature of the university and
were integrated into the later established Law Faculty.

The committee next addressed itself to preparing the ground for a law faculty.
The law faculty problem bad two broad aspects. First, it required a budget within

60. articularly useful were their studies at the McGill University of Quebec (see note 5, above),
61. The committee was composed of eight Ethiopian lawyers ocupying prominent official positions

and holding foreign law degm, and thrc expatriate experts.
62. Se above.
63. The latest enacted being the 1961 Code of Criminal Procedure.
64_ The respective inst-cors (mntioned in the same sequenc) were Messrs. Bereket Ab Habte

Setlassie, Nevayu Isayas. Philippe Graven, Charles Matbew, Belatchew Asrat, Teshome GebTe
Mariam and Mohammed Abdunraman.
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the uaiversity as well as funds and high leve; instructors from abroad. His Imperial
Majesty the Chancellor and the university's top administrators busied themselves with
this aspect The second aspt, which concerned the committee, primarily involved
obtaining fit candidates for degree-level study of Law and preparing a first draft of
a curriculum from the point of view of Ethiopian needs. For this purpose a sub-
comrnittee was formed,6 5 including this writer who interviewed and prepared a first
list of twenty seven potential candidates. He also prepared a summary of the sub-
committees views on the qualifications for admission to the Law Faculty, the degree
to be offered, the duration of study, the research requisites regarding the availability
of case reports and legislative documents" and the curriculum to be followed. The
resulting subcommittee report of February 23, 1963 was transmitted to James C-N.
Paul, the incoming Dean, and except in curricular matters,% 7 was largely implemented.

The Law Faculty made its successful start in September, 1963. Its development
is set forth in the Dean's Reports published in the consecutive issues of this Jour-
nal For lack, as yet, of sufficient perspective, we postpone our assessment of its history-

65. The subcommittee members appointed on April 9, 1962 were Messrs. Bclatcbw Asrat, Geta-
tchew Kibret, Bereket Ab Habte Sel!assi W. Bubagiar, P. Graven and G. Kzwzunwicz.

66. The rcscarvh imipdimmits to be owercome in this field were set out in G. Krzunowier.
cited above at aote 28. His artile was joined to the subcommittee report mentioned bdow.

67. In whc ft views of the ineoming team of inse-avors from the U.S.A. were to prevail.
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APPENDIX

Below, we submit the results of repeated attenpts* to ascertain and list, so far
as possible, the present or last tiles and positions held by the 1955 and the 1959
graduates of the old University College Law School (see supra, notes 24 and 49)
and, if any, their main postgraduate publications. The brackets after the names
contain brief citations of the degrees and titles, if any, held in addition to the
University College law diploma(s), The advanced diploma graduates of 1957 (supra,
note 41) are not mentioned separately but are included in the 1955 first -diploma
holders list (supra, note 24). "Pre-law" B.A. graduates (supra, note 58) are not
considered at all. The graduates names are spelt as in notes 24 and 49. This
spelling necessarily follows that used in the original records and the official Univer-
sity College Bulletins, without considering the varying English transliteration practices
used thereafter.

A. Law diploma graduates of 1955

1. Abebe Teferi (Brig. Genmeral)
2. Ashenafi Betemariam

3. Assefa Tsegaye (B.A., LL.B.)

4. Atnafe Tsehay
5- fekele 1-abte Mikael (LL.B.;

6. Beyene Wolde Mariam
7. Dawit Gabru (Colonel)
8. Debebe Hurissie (M.C.L.,

Lt. Colonel)
9. Egeta Feyissa Baitche

10. Eyassu Gebre 1Hawariat
(Captain, H.H.)

1. Fekede Selassie Getahun
(Majo, H-H-)

12. Gabre Wodajo

13. Haila Negau

14. I-abte Maiam Wolde Kidan
(Fitawrari)

15. Hiwet Hidarn (Kegnazmatch)

Senator
Regional Manager, Imperial Board of

Telecommunications
Legal Advisor, Commercial Bank of

Ethiopia
Advocate, class A

H.H.) Vice President, Supreme Imperial Court,
Asmara

position unknown
Senator
Head Legal Department, Imperial Police

Force

position unknown
Presiding Judge at Imperial High Court,

Addis Ababa
Presiding Judge at Imperial High Court,

Addis Ababa
Ministry of Education, Curriculum De-

partment
Legal Attorney, Internal Revenue Depart-

ment
e Governor of Yerer and Kereyu awiraja

Advocate, class A

* Because of rlmated delays in the appcvxancc of this paper we apologize for any resulting ;apses
regarding the latest data.
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16. Hovaunes Kaypaghian
17. Kassa Beyene (LLB., HH.)

18. Kanaa Guma (Captain)
19. Kebede Gebre Mariam (B.A.,

IL.,B., HE,)

20. Kidane Maashow

21. Legesse Wolde Hanna (Colonel,
HE.)

22- Lemma Feyssa

23. Mebrehatu Fisseha (Brig. General)

24. Mohammed Badri

25. Negash Denneke

26, Pandit V.J.

27. Semie Takelie

28. Shamsu Abmed

29. ShiffeTraw Amare (Colonel)

30. Sileshie Difabatchew (Fitawrari)
31. Tadesse Delnessahou

32. Tadesse
Negus)

33. Tafarra

Mengesha (H.E Ale

Deguefe (B.Com.)

34. Tebabou Beyene (H.H.)

35. Teferi Lemma (H.E,)

36. Telahun Birru
37. Worku Beshaye (Licenci6 en droit)

38. Zaude Meshesha (Liccncil en
droit)

39. Zenbe Worque Haile (Lt. Colonel)

Managing Director, Lion Insurance Co.

Vice President, Supreme imperial Court,
Addis Ababa

reaitor

Commissioner - Vice-Minister, Central
Personnel Agency; author of Public
Administration & Development in Ethio-
pia (Addis Ababa, 1970, HSIU Law
Faculty Archives)

Advocate, class A

Ambassador to Democratic Ripublic of
Zaire.

General Manager, ELSOLEM; realtor

Chief Administrator, Wild life Conser-
vation Department

in private business

position unknowna

insurance agent

General Manager, Savings & Mortgage
Corporation of Ethiopia

Vice-Administrator General, Haile Sellassie
I Foundation

Head Criminal Investigation Department,
Imperial Police Force

Senator
Advocate, class A (terminating graduate

law study in the USA)
retired, former President Supreme Im-

petfd Court, Addis Ababa
General Manager, Commercial Bank of

Ethiopia; author of book on Capitol
Formation in Ethiopia (Addis Ababa,
University College, 1958) and several
learned articles

President, Imperial High Court (former
Vice-President, Supreme Court), Addis
Ababa

Vice-Minister, Ministry of Commerce,
Industry and Tourism

Director, Ministry of Public Works
deceased

Head Lega Department, Imperial Highway
Authority

deceased
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B. Law diploma graduae of 1959

1. Abebe Guangul (ILB,; Major)

2. Alemayehu Esete (Licen=6 en
droit)

3. Asrat Tcklc Mariam
4. Fekade Sellassie Zawdie

5. Nama' George (B.A., R.CL)
6. Legesse WoIde Madam (MCL.,

M.C.A.; Major)

7. Worku Flude (Docteur en droit)

8. Worku Tafa (LLB.)

Legal Advisor & Deputy Commissioner,
Central Public Administration &
Pensions Commission; lecturer, Law
Faculty Extension Hale Selassie I
University

Advocate, class A

position unknown
Chief Comptroller,

University
Advocate, class A

Haile Sellassie I

Law Instroctor, Aba Dina Police College,
lecturer at Law Faculty Extension Hail
SeUassie I University; Legal Advisor to
Commissioner, Imperial Police Force.

Legal Advisor, National Bank of Ethiopia;
author of La Responsabili du fait
des chases en droit Othiopien et
francafs compards (Facult de droit
de F UniversitW de Paris, 1967).

Full time Lecturer, Faculty of Law
Haile Seliassie I University, presently
on graduate research assignment in
the USA.
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PROTCTION OF TRADEMARKS IN ETHIOPIA

by EvEen F. GoIderg*

What are trademarks, and how does Ethiopian law protect them? The object
of this note is to consider these questions, giving thought to the relevant provisions
and suggestions as to their meaning. Remedies, enforcement of the claim and other
related matters are touched on only briefly.

The principles of trademark protection through-out the world make up a comp-
lex body of law, one which differs in many respects among different countries. The
relevant Ethiopian rules are few, and do not by any means cover all the problems
in the area or solve clearly all the problems they do cover. This articles purpose
is more to provide a starting point for discussion than to provide comprehensive
answers.

NATURE AND FUNCTION OF TRADEMARKS

Neither the Commercial Code nor any other Ethiopian law defines trademarks.
But the word is generally used to mean a mark or sign which a person attaches
to a product or its packaging or uses with relation to a product, in order to
identify it and distinguish it from the products of others (for example, the label
on a beer bottle).' In olden times in Europe, a trademark served one or both of
two functions. First, it identified the owner of an item. Second, it identified the
particular source of a product (for example, the manufacturer or seller); this was
especially important to the merchant guilds which dominated European commerce.
so they could enforce rules regarding the origin and quality of goods.]"

Although it still may perform these functions, its major object in a modern
competitive system is to distinguish a product from other products, so that a custo-
mer may purchase an item which he believes, by experience or reputation, he will
like; and, in turm, so a producer or seller may attract and retain customers. In
this sense, it still may be said that the trademark identifies the source of a pro-
duct, but not a particular source. The trademark states, in effect, that the goods
to which it is attached come From the same source as other goods bearing the
same trademark, whoever that source may be. Similarly, the trademark is a

Asociate Professor of Law, Unhvesity of Maryland School of Law.
1, The precise defitions of "tradeark" and some related terms differ from coumtry to country.

These distinctions wi not all be examined hert A usful point of departure is provided by
the Model Law on Trademarks, Trade Names and Unfair Competition (Intesnat l Chamber
of o"mree, 1959), which in Art. 1 dcfins a tindemark as:

... any mark used or proposd to be uscd upom, in connection with, or in rtlation
to goods for the purpose of distiuguishing the goods of a person from those of others.

As such my serve any distinc&e sign. iodudig a word, naem, device. or aoy
cobnhation thereofo

la. See F. Schehter, The Hirmibr Fonnmkilnr of the Law Pating to Tdemaks (New York,
Coumbia Uiv. Press, 1925).
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symbol of quality - not evaluated according to an objective standard, but the
quality which, by experiecme or reputation, the purchaser attributes to the product)

The variety of signs which may serve as a trademark is illustrated by the
African and Malagasy Conventions:

Surnames taken alone or in a distinctive form, special, arbitrary or fancy
names, the characteristic form of a product or its get-up, labels, envelopes,
emblems, prints, stamps, seals, vignettes, selvedge, edging, combinations or
arrangements of colours, drawings, reliefs, letters, figures, devicMs, pseudonyms
and in general, all material signs serving to distinguish the products or
objects of any business shall be considered to be trademarks3

The essential requirement of a trademark is distinctiveness. Other countries
have developed several rules to help separate the signs which have it from those
which do not. For cxampIe, tcrms of fantasy and the arbitrary use of terms un-
related to the product usually will be distinctive. But words which are merely des-
criptive of the product or which are necessarily used in describing it, generic names
for the kind of product, and identifications of geographical origin usually will not.
Thus, "good" or "beet" would not be valid trademarks for beer, But "Lion"
would.

4

If a person uses a non-distinctive sign to the extent that it becomes associated
with his goods in the minds of the public, it may thus acquire the necessary dis-
tinctiveness.5 On the other hand, a mark may lose its distinctiveness; for example,
if it becomes so popular that it is used by people as a generic term for the kind
of product involved rather than as an identification of the particular product (thus,
when "A" is used as a synonym for beer, and not just the brand made by one

2. F. Shchhter, "qh Rational Basis of Trademark protecioc," Harvard L. Rev, vol. 40 (1926-
27), pp. 814-819. See also P. Roubier, Le 6v*I de ia propr let laditrlele (Paris, Sirey, 1952-54)
vol. 2, secs. 242-246; CJ. de Haan, "The Protecon of Tmdmarks ' in RestrctIvePrmafl,
Parents, Trademarks and Un[afr Competlo in the Common Market (International and Cosp-
arativc Law Quarterly, Supp. Publication No. 4, 1962), p. 60.

3- Art. 2, Anne IT, Accord Relatirg to the Creation of an African and Malagasy Office of
ndastrial Property (1962), as printed in E. Offner, Intonational Trademark Protetfton (New

York, Fieldston Press, 1965), p, 259.
4. The use of a person's own name as a tradcmark poses a problem of the conflict between

the possibility of confusion and the right of cvery person to use his own us=c. See Civ. C..
Art. 45. See also Cv. C, Art. 46. regarding the use of the name of another person, and
Coim. C.. ArL 137, riearding the use of one.'s own ="e as a trade nam.

5. Compare Art. 2 of the Model Law, cited above at note 1:
The following shall not be deemed trademarks .
(a) those which consist exclusively of a sign or indication which may sMe in commerce

to designate the kind, quality, q ntity, destination, value or oria ins of
a product;

(b) those which consist exclusively of a sign or indication which has become common in
the current laveu or in the lawful asd constant customs of the trade in the country
wher proection is sought;

(c) those that awe otherwise not distifctive in the meaning of Articlc 1,
In all such cases the claimant of the mark shall be entitled to prove that the trade-
mark in question is in fact disfinctve ....
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company).' The boundary between what is proteouibly distintive and what is not
is obviously vague, and has been the source of much litigation in other countrie

Under many laws, some signs may be prohibited for use as trademarks whether
or not they are distinctive; for example, coats of arms, flags, insignias or other
decorations of government, or of international inter-governmental organizations, or
marks which are injurious to public order or morality.7

Before examining the legal protection of trademarks, some related signs must
be identified. Perhaps the most important are trade names and distinguishing marks.
Like trademarks, trade names and distinguishing marks are distinctive signs in that
they serve to distinguish some aspect of a person's business from the business of
another. Unlike trademarks, they are defined and treated by the Commercial Code.
A trade name '-iq the name under which a person operates his business -and which
clearly designates the business. It is used on the business papers of the trader
and may be his own name or a term of fantasy? A distinguishing mark is "the
name, designation, sign or emblem affixed on the premises where the trade is car-
tied on and which clearly designates the business.1 0 The trademark, trade name
and distinguishing mark may be the same. But they also may differ. The trade
name is merely a name, the distinguishing mark is a sign attached to the premises
and the trademark is attached to, part of or used with relation to a product.

Other related terms include service mark, association or collective mark, and
indication of geographical origin, Like trademarks, these terms are not defined in
Ethiopian laws, A service mark is a sign "used by a person for the purpose of
distinguishing services performed by him from those performed by others."" For
example, the sign emblazoned on the vehicles of a trucking company or attached
to a package of laundered clothes by the launderer is a service mark. Serice marks
are a relatively recent development in the history of distinctive commercial signs)12

Since they perform for services the same function described above which a trade-
mark performs for products, the laws of some countries treat them as trademarks,
although not all give them the same degree of protection.13 An association mark
or collective mark, is "adopted by an association to indicate one or more properties
of goods or services originating from or performed by members of such association,

6. See S. Ladas "T-ransformation of a Trademark into a Generic Tenm in Foreign Countries"
The Tnrdnrmrk Reporter, voL 54 (1964), p. 941, discussing the approaches taken to this
problem in a variety of nations. See also E. Ol4her, "Draft Model Law for Developing
Countries on Marks, Trade Names, Indications of Source, and Unfair Competition - An Ap-
prasal," The Trademurk Repmer. vol. 56 (1966), p. 836.

7- Model Law, cited abovc at 0ote 1, Art. 3-
8. Comm. C., Art, 135(). The Code uses the words "firm-name' and *tnpnay name. for the

names of b..siess organizations, but these serve the same function as the trade name. See
Arts. 21, 297, 305 and 54,

9. Comm. C, Art, 136
10, Covin, C., Art. 140(1). It also is called the "special dcsizmtion under which the trade is

carrie on." Arts, 105(j), 127(2) (b).
11. Model Law, cited above at note 1, ArL 12.
12. W - Derenberv, Trademark Ptorection and Uifair 7,ainr (Alban, New York; Matthew Bender,

1936), p. 322; Dalaoz wcydlopedie jur-diqve. Repertoire de dr o ml rcial et di Socilte (Paris.
Dalloz, voL 2. Marques d fabriquc et de service, no. 3.

13. See E Offrn, work cited above at note 3, pp. 138-141. The Model Law treats service mark
as trademarks; Model Law, cited above at note 1, Art. 12. and p. 21.
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as a geograplucal origin of goods." 4 An example is the sign which is attached
to products to show they are made by members of a labor union or the sign
attached by a quality-control orgaization to show that a product measures up to
certain standards. They also receive protection in many countries. An indication of
geographical origin identifies the geographical origin of a product. It is particularly
important for products of which the quality or characteristics vary with the place
of origin - - for example, wine. Legislation in many countries, including Ethiopia,
prohibits the use of false indications of origin."5

Who cares if one businessman imitates the trademark of another? The general
public does, because it has an interest in promoting fair and honest conduct among
its citizens. So do buyers of commercial goods, because they do not want to be
deceived as to the products they buy. but most interested is the businessman. The
success of any business depends upon its customers, If the trademark on one pro-
duct is similar to the trademark on another, a purchaser may think the source of
both products is the same. If the products are identical, purchases of them will
be divided between the different producers. Even if the products arc somewhat
different, the reputation of ore will suffer if the other is of poorer quality.?6

PROTECTION OF TRADEMARKS
Article 148 of the Commercial Code provides that rights of industrial property,

which include the right to -use a particular trademark, shall be governed by "special
laws.'1 17 There is no special trademark law presently in force in Ethiopia. However,
existing laws, particularly Article 133 or the Commercial Code and Article 674 of
the Penal Code, provide civil and penal remedies for the victim of trademark imita-
tion" In addition, the Ministry of Commerce and Industry is required to maintain
a register of trademarks. No statute requires trademarks to be registered in order
to be protected, but a recent court decision has indicated that registration may
be necessary for that purpose.

14. Model Law, cited above at note 1, Art. 13. In some countries, this is called a 'crtification
trade mark" for cxampk in the English Trade Mark Act of 1938, Art. 37, Hohbuy's Statue
of .Fland (2d ed.), vol. 25., p. 1213.

15. As in the Model Law, citcd above at note 1, Art. 15. The use of a false indication of
orgin is expressly penalized in Ethiopia by Pen. C., Art. 674.

16. In addition to prevenft confusion of cstorncrs, a businessman may have an intAct in
Preventing -dilation" of his mark. As to dilution. see ;,oIe 33 below and accompanying tet.

I' The English version of Art. 148 states:
Art. 148.- Patents

(2) A busines ray consist of patents relating to regis¢ered invcttions, trade-marks,
dcsips and modeL

(2) Patents shall be subject to the provisions of special laws,
A more accurate translation from the oriia] French and the official Amhric of the word
"patents' is "laUStial property.- This also applies to dpaten&' in Art. 127(2) (d). Note too
that the word "registered" in Art. 148(1) modifies only the word "Invetions" and not "trade-
marks, designs and models;" this appears rnore Clearly in the French and Amharic versions.
Refereces in this Paper to the French version of the Commercial Code to the Code de
commerce de LEmpirv dthlople de 1 %0 (Paris. Librairie generale de droit et do jutiprudenc
1965),

18. SOm of the other relevant provisions are mentioned at appropriate places below. Discmssion
of all Provisions which may apply in particlar circumsmncs is beyond the scope of this
article.
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1. Commercial Code, Artlde 133

Articles 132-134 of the Commercial Code deal with the fault of unfair comp-
etition. That the rules governing unfair competition provide a remedy for trademark
imitation is olear.19 Tb the extent that a trader has or is likely to have customers,
he has a value defined by Article 130 of the Commercial Code as "goodwill."
A trader's goodwill may decrease because of honest competition. For example, his
competitors may take away his customers by offering a product or service of better
quality. This is permitted, even though the trader's loss of goodwill is a natural
result of the intentional acts of his competitors," However, certain conduct which
cuts down a oompetitor's good will is deemed to be improper and is therefore pro-
hibited by law. In this sense, commercial activity is like a game. The competitors
must play honestly, in accordance with the rules. The rules of the game of commerce
are contained chiefly in the provisions forbidding unfair competition3 ' -

According to Article 133(1), unfair competition generally consists of "arny act
of competition contrary to honest commercial practice." In paricular,- acording
to Art. 133(2):

The following shall be deemed to be acts of unfair competition:

(a) any acts likely to mislead customers regarding. the undertaking, product
or commercial acttivics of a competitor.23

19. Even if there wee a special trademark law, the rusle of unfair competitions might provide
a supplemlenaTy roedy. For example, in France, at les before the Tcnsiori of the trademark
statute in 1964, the victim of trademark imitation could follow two basi routes - an action
under the special statute or an unrair competition ation. Both might be brought, unfair
comnetitio being relIed upon if the special law were held not to apply. Sec P. Roubier,
work cited above at note 2, vol, 1, se= 107, Compare the Eng"ish actions of infringement
and pa.sing off, discussed in T, Blanco Whit, Kerly La'w of Trade Mars ad Trade Names
(9th ed,, London. Sweet & Maxwell, 1966), nos. 592, 718. Of course, whether unfair competition
remains as a general trademark remedy in Ethiopia if a special law is adopted would depend
on the wording of the special law.

Note that the trade name and the distinguishing mark are exprssly protected from imita-
tion by the rules of unfair competition. Comm. C., Arts. 37(2), 138(2). 141(2).

See also the excellent discussion of tradernks and unfair competition by Judge Buhagia
in his dissenting opinion in Azanaw Aleme v. Singer Sewing Mwhine Co. Ut&, (Sup. Imp,
CL, 1964),. J_ r. L., vol. 2, p. 220.

20. See P. Roubier, work cited above at note 2, vol. I, som I16 118, distinguishing the doctrines
of unfair Competition and abuse or rights in Frenh law.

21. Comm. C, Art. 131.
22- The words I'in particuLar" are part of the Amharic and French rsions of the introductory

Clause of Art. 133(2); they are not in the English version, alth o gh thr sense or the Enliss
v.rsion would seem to require an interpretation giving a similar result, This means that an
at may contitute unfair competition even though it is not listed in sab-Art. (2), thus giving
the defintion of unfair competition a flexibility which enables it to be adapted to changing
commecial uge.

23. The definition of unfair competition in Art. 133 is substantially the same as Art. 10 bi%
paras. (2) and (3), lines I and 2, of the Convention of Paris for the Protection of Ind ±Strial
Property of 1883, at reviscd. The original French and official English translation of this conven-
tion, with revisions through 1958, arc reproduced irs United Siates Treaties and Or/wr ler-
naioal Agrments, vol. 13(1962), p.1 (Art. 10 his at pp. 14 and 37). Ethiopia is not a
party to this convention, to the knowlose of the aithor-
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The following discussior will focus on paragraph (2) (a), but the generality
which paragraph (1) instills into unfair competition must be kept in mind. The
scope of activities prohibited by the rules of unfair competition is broader than
the specific acts mentioned in paragraph (2), and is impossible to define with
precisiorn The essence of unfair competition is its relationship to the customs of
the business community, evaluated as to what acts are honest and what are not 24
Inherent in it is a flexibility which permits the judge to consider each case on
its facts, in the context of the time and community involved.

Paragraph (2) (a) is particularly relevant here because trademark imitation may
create confusion as to the '-undertaking, products or commercial activities of a
competitor," Of course, an act of imitation need not be in the form of-another
trademark to create this confusion. It may result when a person uses as any
distinctive sign the trademark of another -- for example, as a trade name, distin-
guishing mark, or service mark-

Confusion among customers is the primary danger in cases of trademark imi-
tation. An act is sufficient to create liability if it is "likely to mislead customers;"
actual confusion is not required, although proof of actual confusion may help show
that confusion is likely. It is interesting that the French version of this provision
is more literally translated: "of such a nature as to create confusion by any means
whatever." 5 The actual English version probably represents the intended meaning of
the phrase; in any case, however, it is a pTeCerablc interpretation. In emphasizing
the sufficiency of a likelihood of confusion, rather than actual confusion, it reduces
for the plaintiff what might otherwise be an intolerable burden of proof. It also
emphasizes that confusion of customers is feared. This suggests that the standard
for evaluating similar niarks should be the average purchaser of the product involved.A

The degree of similarity there must be for a likelihood of confusion to exist
varies with the case. Of course, fuO duplication would always result in a likelihood
of confusion, But it seems clear that the signs need not bc exactly the same.
Although the characteristics of the average purchaser my vary with the product,
he usually does not spend his day working with different marks and comparing
them; he easily forgets the details. When he does go out to buy the product he
may pick it or take what is handed to him by a clerk without taking great care to
examine the fine points of the trademark. The courts in other countries generally
agree that trademarks should be compared in their entirety and not part by part.
The marks should not be placed side by side and differences sought; rather, the
judge should put himself in the place of the forgetful, inattentive average purchaser
and decide whether a likelihood of confusion exists.21

14 P Roubier, work cited above at note 2, vol. 1. sees. 114, 11M He notes in soc. 114 that
this principle is embodied in At 10 bis of the Paris Convention, the source of Art. 133.
(See note 23 above.)

25. Art. 10 his, para. (3) (1), of thi Convntion of Paris, cited above at nae 23.
26. Sec E, Offpcr, work cited above at note 3, pp, 72-73-
27. Ibid. Offnes comments on this point refer to the determination of confusing similarity in

proceedings to cancel or prevent the registration of trademarks under special trademark legis-
lation, but they would seem to be applicable to confulsion in unfair competition cases as well.
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The Ethiopian judges have used differing approaches on this point. In AZANAW
ALEME v. SINGER SEWING MACHINE CO. LTD.,1 the signs were built around
the letter "S", with a woman sewing within and the words "Singer Sewing Machines"
along the contour, Ato Azanaw's with a sewing machine within, a crown on top,
and the words "Sheba Sewing Center" following the letter. According to the Supreme
Imperial Court, "there is not even a remote similarity, either in appearance or
arrangement, between the trademarks . . .; the possibility of confusing customers
does not arise, because the two trademarks are distinctly different." The court felt
so strongly about the dissimilarity of the marks that it described the suit as "nothing
more than an attempt to harass a competing businessman under the guise of the
law," and ordered the plaintiff, to pay the defendant "the damages it caused him
by instituting a suit without good cause."9 Judge Buhagiar, who dissented from
the Supreme Imperial Courts decision, noted that the letters "S" used by both
parties were "of exactly the same design;" notwithstanding the different details, he
added, "the main characteristio and the principal feature in the design which
attracts the eye is the -'S", and this with the seewing machine (in one form or
another) is ... likely to create confasio .... ,"" According to the High Court, in
which the suit was originally brought, Ato Azanaws mark was "an accurate copy
of plaintiff company's trademark, both in the letter and color."3' It seems clear
that the major question which divides these opinions is the degree of detail with
which the court should examine the trademarks,

There should exist some similarity in, or relationship between, the products in
order for confusion as to a trader's "undertaking, products or commercial activities"
to result. The closer the products, the more likely will the customer think their
sources the same (for example, beer and wine as opposed to beer and automobiles).2

This factor is also required, in perhaps a greater degree, for the traders to be in
competition - another requirement under Article 133, discussed below.

Note that, even if the products are completely dissinilar and there is little
likelihood of confusion, a businessman may wish to prevent his trademark from
being used by another in order to prevent its "dilution." The dilution concept rests
on the idea that a trademark is a symbol of the product and, therefore, calls the
product to mind whenever the trademark appears. A trader is benefitted if the trade-
mark only calls his product to mind, instead of a variety of products. The more
products it is associated with, the less the mark represents his product. Also, if
the same mark is used on an inferior product, even if dissimilar, the public may
associate the inferior quality with the trademark and therefore with all products
which bear it. Finally, dilution of a mark's distinctiveness may eventually make
it more difficult or impossible to protect as a trademark, since dilstinciveness is
the essence of the trademark. Since dilution occurs whenever a mark is used on
another product, whether or not confusion is likely, a trader's interest in preventing
diIution is satisfied whenever another trtder is prevented from using the same mark.

25. Sap. Imp Ct,, 1964, deh. L, vol 2, p. 220, resinw g a derision by the High Comn, Addis
Abab, 196, JLEtk. Z, vol. 2, P. 277.

29. J_ Ezk, L., vol. 2, p. 224.
3t0. . Erb- L., vol. 2, P. 227.
31. 1. E-h. L., voL 2, p. 298.
2. See the discuision of evaluation of produt similarity in B. Offner, work cited above at note

3, pp. 72-73.
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But the confusion requirement cuts off part of the area in which dilution aight
occur (for example, when the same mark is used on beer and automobiles). Altho-
ugh the courts in some countries have protected against dilution even where there
is no confusion, the concept generally has not been widely accepted.33 The confu-
usion requirement in Article 133(2) (a) of the Commercial Code, and the necessity
for product similarity contained in the competition requirement, prevent protection
of marks from dilution under Article 133 insofar as dissimilar goods are concerned.

In addition to the nature of the trademarks and products, a variety of factors
may affect the likelihood of confusion of customers. For example, in AZANAW
ALEME v. SINGER SEWING MACHINE CO. LTD., the alleged unfair competiter
had been employed by the plaintiff before starting his own business and ran his
business with his marks displayed in the same building which plaintiff had occupied
before moving to a new location. The High Court took this into account in
finding a likelihood of confusion to exist)'4

Article 133 applies only to improper acts by competitors. Compeltitors are
those businessmen who are attempting to attract the same customers, or, in other
words, to sell in the same market. In the present context, this entails three major
elements : they must be selling similar products, in the same area, at the same timeA3

(1) The person who produces teff is not in ompetition. with the person who
manufactures automobiles. But the products need not be exactly the same before
competition results. The maker of wine may vcry well be competing with the maker
of beer or even non-alcoholic drinks.

(2) The person who sells beer only in Ethiopia is not in competition with
a person who sells beer only in France. But the size of an area of competition
is relative, particularly with regard to the size of the business, the type of product
and the prospective customer. The increase in mobility of persons and products makes
it particularly difficult to say where the competitive area begins and where it ends.
For example, if one beer manufacturer sells his product only in Asmara and another
beer manufacturer only in Addis Ababa, they are not -generally in competion with
each other. But it would be a mistake not to treat them as being in competition
for purposes of protecting against trademark idtation. With the increasing movement
of people between Asmara and Addis Ababa, castomers who do travel might very
well be confused as to the source of the product. More important, it is wise to
recognize that certain products may easily expand into new markets. Taking into
account an area of potential competition may help promote the expansion of trade
and commerce. It even may be argued that this area with regard to trademarks
should extend to the nation's boundaries?6 If this is done, however, a difficult

33. E. Offner, work cited abovc at note 3, p. 75, For a commentary on the dilution concept
in the context of United States law, see Note, "Dilution: Trademark Infringement or Will-O'
-the-Wisp?," Harvard L. Rev., vol. 77 (1964), p. 520. See also Schecwhter, work cited above at
note 2.

34 Case cited above at note 2S, p. 299. The Sup r Imperial Court did not discuss these
facts when it reversed the High Court's decisioan it rd on its own finding that the marks
themselves were too different for confusion to result

35. Se G Lagarde, "Unfair Competition-France it HL, Pinner (ed.), World Uqfair Comnpganon
Low (Leydent Sijthoff, 1965), vol. 2. p. 972

36. As to the effect of nationa boundaries on the question of trademark rilhts. see pp. 5 and
i7 below.
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problem may arise if traders using similar marks in different areas each build up
a cilcntele before they begin to sell in the same area. It may be unfair to require
one to give up or'modify his mark. One solution to this dilemma may lie in the
degree of culpability required for a particular remedy to apply. This is discussed
below.

(3) A person who no longer sells or does not yet sell a product is no longer
in competition with a person who does. Here, too, difficult interpretative questions
may arise. A person may stop making or selling a product temporarily, yet it
would seem his mark should be protected for a reasonable time, or until he aband-
ons it. Likewise, a person who has not yet brought his product onto the market
arguably should be protected for a reasonable time if he has taken preliminary
steps to do so - for example, by advertising his product and trademark X7 Whether
the idea of competition covers the situations is unclear.

May a person be guilty of unfair competition if le acts in good faith, not
knowing that his mark resembles to the point of confusion the trademark of
someone else? Or must it be proved that he actuaIly acted in bad faith, knowing
of the existence of the other trademark and intending that, by imitating it, customers
will be risled to buy his products instead of his competitor*s? Or is there some
middle ground? Article 133 does not fully answer these questions. Article 133(1)
requires that an act be "contrary to honest commercial practice" in order to
constitute unfair competition; "honest" is a vague term, permitting great flexibility
in interpretation. Article 133(2) mentions no mental element; but, since it contains
particular examples of acts failing within Article 133(l), the minimum standard of
,'contrary to honest commercial practice" would seem to apply to it.

If a person acts in bad faith, intending that his trademark mislead customers
into thinking his products are those of someone else, or knowing that such will
likely be the result of his acts, and his acts have this result, he clearly commits
unfair competition. Me should also be liable if he acts negligently; that is, if he
did not know his trademark would bQ likely to mislead customers, but if he should
have known it. This may occur when he did not actually know of the existence of
the other trademark, but should have; when he did not believe his trademark was
confusing, but shouId have; or when he did not think the other sign was a valid
trademark, but should have, Although not clearly stated by the code, liability for
negligent creation of a likelihood of confusion results form a consideration of the
underlying purposes of the rules preventing unfair competition and their place in
the legal schemeA5

The most important purpose of the rules against unfair competition is to
assure that competition is fairly and properly carried on)t1 This purpose can
best be served if negligent conduct is prohibited as well as intentional conduct.
Traders should be encouraged to be careful in their choice of trademarks and other
distinguishing signs. Since the number of different signs from which a person may
choose a trademark is quite broad, the burden is not a serious one.

37. Regarding publication of cautomary noticcs, see Section 4 below.
38. In France, for example, the courts origially requir d proof of bad faith. But now a showing

of imprudence or negligence is sufficent. Even ood faith may not be a sufficient defense
for purposes of an injunction (as opposed to damafgs). Datoz Fncycbpedie urddiqwe, cited above
at note I 2. voL 1. Concurrence deloyale ou illicie, trots 13-I7.

39. P. Roubie, work cited abovc at note 2, vol. 1, sec. 109.
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Unfair competition is a particular type of extra-contractual liability4 The
general rules of extra-contractual liability ae contained in Title XII of the Civil
Code. According to Article 2027, the sources of extra-contractual liability are conduct
which constitutes a fault and conduct which, although not a fault, is made the
basis of extra-contractual liability by law.4 ' Unfair competition is a type of
liability based upon fault.42 According to Article 2029(1) of the Civil Code, fault
"may consist in an intentional act or in mere negligence." Although certain wrongs
may be limited to one (for example, physical assault, in which intent is part oi
the definition),'3  there is no express limitation in the definition of commercial
unfair competition. The definition of civil unfair competition in Article 2057 of the
Civil Code does require that the act of the offender be "contrary to good faith.'"l

This does not necessarily govem Article 133 of the Commercial Code,_however,
since the latter contains its own definition; a violation of Article 133 is expressly
treated as a violation of Article 2057 when its own requirements are fulfilled.
Unless the requirement of civil unfair competition is held to carry over to the
commerical area, there does not appear to be any reason why negligent conduct
should not be considered wrongful in this area, just as it is generally in cases of
extra-contractual liability. 45

The fundamental purpose of assuring fair competition raises particularly difficult
problems when a trader has acted in good faith and without negligence, but his
mark is still likely to confuse custoraers. If he continues using his mark, the
purpose of the rules will be thwarted; yet it seems unfair to punish him. Here,
a court might take advantage of the great flexibilty of the remedies available to
it to arrive at a just compromise. For example, a court might order the trader
to stop using the confusing mark in the future, but not award damages based on
prior use. This is consitstent with the essentially preventive nature of the rules
against unfair competition."6 Or, if it would be particularly unfair to prevent him
from using the mark -- for example, if he had been using it some time and built
up a clientele connected with it - a court might merely order modifications to
avoid confusion as well as can be done in the circumstances. In this latter case,
the court might even refuse to apply any remedy because of the delay of the
plaintiff in bringing his actiona47

40. Comm. C., Art. 132. The English vcrsion of Art, 132 states: LLA trader may claim damages
under Art. 2057 of Lhe Civil Code fromn any person who commits at act of competition
which amounts to a fault-- A more accurate translaion from the French would read: 1'A
trader may bring an action for extra-contractual liability under Art. 2057 of the Civil Code
against any person who commits an act of competition which amounts to a fault."

41. The English version of the Ciil Code uses the term "Oef (" as a translaLion of the French
"faute" Articds 132 and 133 of the Commercial Code use fault' as a translation of the
samc French word. "Fault" is used in this paper as the preferable translation.

42. Comm. C.., Art. 137-

43. Civ. C., AL 2031).
44. Civ. C, Art 2057: "A person commits an offence where, through false publications, or by

other means contrary to good faith, he compromises the reputation of a product or the
credit of a commercial establishment."

45. Set P. Roubier, work cited abov at note 2. vol. l, se. 109.
46. See id, s=, 109. 111.
47. Compare Civ. C., Arts 2097, 2121.
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Since unfair competition is a species of extra-contrtual liability, all the Civil
Code provisions on extra-contractual liability dealing with matters not expressly
covered in Articles 1324134 are applicable; for example, period of limitation, burden
of proof, extent of damages, responsibility of persons or bodies corporate for the
acts of others, etc.4 Certain remedies are expressly provided in Article 134. The
injurcd person may claim damages from the unfair competitor. The court may
also make such orders as am necessary to put an end to the unfair competition;
these may include, in particuir, an order under Civ. C., Art. 2120, to publish at
the expense of the unfair competitor notices designed to remove the effect of the
misleading imitation, and an injunction under Civ. C., Art. 2122, prohibiting the
unfair competitor from continuing his misleading acts. A temporary injunction may
be granted as early as the institution of the sui04  As indicated above, a court
enjoys broad flexibility in tailoring the remedy to the facts of the particular case.

It should be noted that, in theory, the rules of unfair competition do not
give a trader the right to use a trademark; they are aimed more at preventing
another person from imitating a trademark already in use. The emphasis is not
on the first user's property rights, but rather on the second user's mis-conduct.'
Thus, it is unimportant for purposes of trademark protection through unfair com-
etition to consider whether a person has a property right in a trademark. That
question has puzzled the jurists of many countries,-" and is not easily answered
in Ethiopian law. Trademarks are listed as rights of "idustrial property" in the
Commercial Code and are considered "elements" of a business, which itself is
deemed property by the Code.5 2  On the other hand, trademarks are nowhere
expressly defined as property rights- as are literary and artistic property in the
Civil Code, for example53  If any legislative enactment is to do this, it is likely
that the special laws contemplated by Article 148 are what the drafter of the
Commercial Code had in nndA'

If we do wish to think in terms of rights and to consider how a person
acquires the right to use a trademark in Ethiopia, we must really consider what
he must do to be able to protect it - - in the present context, under Article 1331,5

48. See gemnlly, Civ. C., Art$. 2090-2161. As to the possibility of the plaintiff recovering profits
wrongfully made by the defendant, compare Civ. C_ Arts. 2162 and 2163 dealing with unjust
enqhrcnt. As to tie relationship betwee remedies in f air compctition and extra-contra-
tual liability in French law, see P. Roubier, wor cited above At anote 2, vol. 1, smc. Ill

He notes that although some prejudice normally must be shown for extra-contractual liability
to exist, the emphasis in wihir competition on a likelihood of confusion reduces the need to
show actual prejudkt- This is consisut with the rationale based on prevention of wrongful
conduct. If damages are s ught by the plalntiff, the rationale for granting them is reparation
of harm done to him, and some damage (aMlthough perhaps difficult to evaluate) should be
s hown,

49, Ci . Pro. C., Art. 15S.
50. Po Rouber, work cited above at note 2, vol. J, see. 4, 114, 115. He distinguishes between

protector of trademark rights created by special statute and wrongful conduct prohibited by
the rules of unfair competition.

51. Sm, for examp e, F. Scheehtcr, work cited above at note I.
52. Comm. C, Arts. 127. 148. Sc note 17 above regarding the translation of these provisions.
53, Civ. C., Art. 1647.
54- As in French law. See note 50 above.
55 Protectlon under other artkl will, of course, depd on The elements of those articles. See,

for exampte. Pem C, Art. 674, discuse below.
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It would seer sufficient if he satisfes the requiremen of Article 133 that he be
a competitor of the alleged wrongdoer and that, at least under paragraph (2) (a),
the mark has been used on or with relation to goods to the extent that an imit-
ation by the alleged wrongdoer is likely to confuse customers, This returns us to
the definitions previously discussed. The plaintiff may also have to show in a court
action that his mark is sufficiently distinctive to be protectible as a trademark.
This may be particularly difficult in the case of signs which are originally descriptive
but which are claimed to have acquired a link with the plaintiWs product in the
minds of customers.56 The effect of registration is discussed below.

2. Peal Code, Arftde 674

Article 673 of the Penal Code provides for criminal unfair competition. It
may be applicable in a case of trademark imitation, but Article 674 provides more
direct coverage and will be the main subject of discussion here.

Article 674 pro4des:

(I) Whosoever intentionaly,

(a) infringes, imitate& or passes off in such manner as to deceive the
public, another's mark or distinctive signs or declarations of origin
on any produce or goods or their packing, whether commercial, indus-
trial or agricultural; ... is punishable, upon complaint, with simple
imprisonment or fine.

The same penalty is imposed on those persons who sell, offer for sale, import,
export, distribute or place on the market goods which they know have trademarks
which are imitations, and those persons, who refuse to declare the origin of goods
in their possession with such marks.Y This article is essentially a form ofr unfair
competition in that it emphasizes the misconduct of the wrongdoer in misleading
the pumasing public. But its scope is both broader and narrower than Article 133
of thc Commercial Code. The differences are important even to the person who
does not seek a penal remedy, since a violation of Article 674 also may result
in civil liability pursuant to Article 2035 of the Civil Code.

Insofar as the act of imitation, the likelihood of misleading customers and
the involvement of products are conoerned, there is little differe between Article
674 and Article 133. Article 674 speaks of infrinSment and passing off as well
as imitation, but for purposes of this discussion these words essentially mean the
same thingY5s Article 674 says, "in such manner as to deceive the public," instead of

56. See E. Offuer, work cited above at note 3, p. 52.
S7. Pe C., Art 674(l) (b) and (c).
58. The vrds ,,inings& and "passes orf may have somewhat diffeernt meanings For example,

in English law, infringement" refns to the imitation of a trademark registered pursuant to
the trademark registration statute. Halshurf, Laws of Fgknd (3d ed. London, Butterworth,
1962), vol. 38, Trade Marks, Trade Names and Designs, p. 648. The French version of the
Ethiopian Penal Code uses "contrefat," which is used in France in this context to denote
the same thing Minfringe zent does in England Perhaps the drafters of the Code thought of
Art. 674 as providing a remedy for initation of a registered mark when a special registration
statute comes to be adopted, as well as providing a more eneral ramedy for imitatou of
non-regstered marks. "Passing off" in Englsh law refers gnerally to the false representation
that a person's business or goods are the 5-nc as or oneted with the bsines or goods
of another pe-rso HabW Laws., vol. A8, pp. 593-596. It is ihus akin in tfair compettin
in Ethiopian Law.
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"likely to mislead customers," but the two phrases should be interpreted the same
way. One might argue that the phrase in the Penal Code requires actual confusion,
but such a strict construction is unsound in light of the difficulty of poving actual
confusion and the relation of Article 674 to unfair competition generally)9 A
strict reading is not justified by the fact that penal sanctions are more severe than
civil sanctions, since the requirement of intent (discussed below) adequately protects
the offender's interests in this regard. Use of the word "public" instead of "customers"
is a reflection, if anything, of the fact that competition itself is not a pre-requisite
to the application of Article 674.

The major differnces between Article 674 and Article 133 are that Article
674 may apply even if the offender and victim are not competitors and That it
will nor apply unless the offender actually intended to imitate the victim's mark
in such manner as to deceive the public.

Article 674 does not mention competition or competitors. Thus, it is not necessary
that the offender and the injured person actually be trying to reach the same custo-
mers; that is. that they be selling similar products in the same area at the same
time. These requirements are not completely eliminated, however- As discussed above
with regard to unfair competition, without some similarity or relationship between
the products there will probably be no likelihood of confusion. If the products are
not sold at the same time in the same area, there also is little likelihood of confusion.
One major exception so this must be noted, however. A trademark may be well-
known in a country or area even though the product is not sold there. This may
occur, for example, through advertising, or importation of the goods without re-
sale, or travel by people from that area into an area where the product is sold.
In such a caw, there may be a likelihood of confusion arising from imitation of
the well-known mark.A This problem has been particularly important in international
trade. Trademark rights are generally deemed to be territorial. Acquisition of such
rights in one country does not, in the absence of treaty, give the holder rights in another
country. The dangers of this theory for well-known trademarks were reognized
in the Convention of Paris for the Protection of Industrial Property, which expressly
obligates the parties to provide protection for well-known marks.51  Well-known
marks arguably could receive protection under Article 674 of the Penal Code; they
could not under Article 133 of the Commercial Code, since that article requires
that the parties be in competition.

The degree of culpability which a person must have before he violates Article
674 is clearly stated. He must have intended to imitate the trademark of another
in such manner as to deceive the public. Pursuant to Article 58 of the Penal Code,

59- The French WrSion of this phrase in COmM. C., Art 133 is don to LhC pla-a in Al
674. See note 25 above and a text-

60. It may seem odd that the penal provin is less strict than the cvil provision in regard
to the requiement of competition, since a penat sanction is more sevre than a civil santion.
As indicated, however, the differeo is not as great as might appear on the surface, sinc
there at least must be a likelihood of confusion. The requiremmt that the offender have
intent more than balances the remahnng difference

61. Convention of Paris for the Proteion of Industrial Proprty, cited above at note 23, Art.
6 his. Sec also Law of Dombcr 31, 1964 (Fra.L Art 4, in Code de commerce (Petits codes
DalIoz, 63d ed& 1967), p. 708; A Chavanne, -LS notion de prTir usa ;c de narque et le
commerce bnternatonaL" in Mrlogn en r&mawr dr Pa=d RoubiCr (tit Lib. Daloz and
SSixt, 1961), vol. 2, p 377.
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this element is satisfied either if he committed the act with ful knowledge of
the other mark and intent to deceive, or if he was aware that his mark would
or night deceive the_ public and committed the act regardless that this would ocr.

Penal proceedings against a person who violates Article 674 may be brought
only upon a complaint made by the person injured. The offender is punishable
with simple imprisonment or fine, or both. Aside from this, the court must order
the seizure of the infringing objects and any proceeds of the sale of such objects,
and the judgmnent must be given publicity by the court, at the cost of the offender.6Z

A person who violates Article 674 incurs civil liability as well as penal liability.
A civil action may be brought under Article 2035 (1) of the Civil Code, which
provides that a person commits a fault t where he infringes any specific and explicit
provision of a law."53 The remedies under Article 2035 are essentially 'the same
as those under Article 133 of the Commercial Code. damages, injunction, publicity
at the offender's expense, and, "subject to the liberty of persons and to the rights
of third parties, ... any appropriate measures to make good or limit the damage."64

3. Registration of Trademarks

Protection of trademarks through the device of unfair competition (or a related
remedy, such as Article 674 of the Penal Code), creates difficult problems for
trademark users. In order to meet these problems, most nations have adopted
trademark registration statutes. Although these statutes vary in their effects, they
at least enable a merchant to discover some or all of the marks claimed by others
and to give notice to others of the marks they adopt. A registration statute may
enable a merchant to test in advance the validity of his mark by permitting the
registrar to reject those that are not valid. Registration of the mark may be
considered to establish its validity, or at least to raise a presumption of validity.
Registration might be treated as extending the use of the mark throughout the
entire country, thus assuring protection in markets in which the merchant does
not yet sell his goods. Some statutes permit merchants to protect their marks
against dilution, by permitting them to claim the mark for goods other than those
on which the mark will immediately be used. Some permit a merchant to register
marks simlar to the one he actualy intends to use, to expand the area of protection
around his mark by preserving its distinctiveness. Some permit the merchant to
reserve marks for use in the future. Registration may enable a merchant to take
advantage of treaties and foreign laws which permit protection of a mark in foreign
countries only if the mark is already registered in the merchants own country.
Finally, registration provisions are often part of comperehensive tmdemark laws,

62. Pe-m C, Arts 89, 159, 217, 674, 677, 679. As to secondary punishments and preventive and
protectiw measures which might also be applied in exceptional cficimstances, se Pem C, Aras
120-127, 138-160.

63, See also Pen C,. Art. 100, reSardin davugs in pea activon. Rqarding joder. see P.
Graven, "JoInder o Criminal sod Civil Prcedings," /. Mk L., vol . 1 (1964, p. 135.

64, Civ. C. Arts 2090, 2120-2122 (quoting from Ar. 20 ).
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regulating such matters as assignment and licensing and providing special remedies
for infringement.Y

In Ethiopia, the Ministry of Commeroe and Industry is required by Article
24(d) of the Ministers (Definitions of Power) Order to maintain a trademark registry. 6
But no statute obligates a trader to register his trademark or states what the
elect of registration is. Trade names must be incIuded on registration statements
filed under the Business Enterprises Registration Proclamation, but this appears
to be for informational purposes only; no special legal effects are stated!' The
proclamation does not speak of trademarks. Articles 105(i), 105), and 106(d)
of the Commercial Code require inclusion of trade names and distinguishing marks
on business registration statements, but trademarks are not mentioned; in any case
these provisions are not yet in effect.7

Since no law attributes legal effects to trademark registration, the conclusion
perhaps to be drawn is that there are no special legal effects. Even assuming
this to be true, registration still serves a purpose. The prudent businessman will
examine the register before using a trademark to ascertain the claims of others. He
will register the trademark he chooses, to give notice to others.

Registration could eily be interpreted to be relevant to non-penal unfair comp-
etition, particularly with regard to the mental status of the infinger. Thus, it might
be argued that a trader should know of trademarks in the registry. If bad faith
is deemed to be an element of unfair competition, the trader could be presumed
to know of registered marks, such a presumption being either conclusive or shifting
the burden of proof to the alleged unfair competitor to prove his lack of knowl-
edge. The Commercial Code does establish a conclusive presumption of this nature
for registered trade names and distinguishing marks.t Failure to examine the regis-
try might at least be evidence of negligence on the part of the trader.

65- See E. Offner, work ofted above at note 3; A- Oavanne. work cited above at note 61;
Model Law (including commentary), cited above at note 1. Note in particular the Draft
Model Law for Developing Countries on Marks, Trade Names, Indications of Source and
Unfair Competition, prepared by the United International Bureaux for the Protection of Intcl-
lectual property in 1966 (coumrnnted upon by E. OffIcr, work cited above at note 6) and the
trademark law adopted by the adherents to the African and Maagasy Conntio, dtcd above
at note 3, A survey of world tradmark laws is :ontained in a special volume on patents
and trademarks of National Association of Credit Managemwnt, Digeti of Co nmetal Laws
of the World (Dobbs Ferry, New York; Oceana Publications; loose-leaf). Some national regis-
tration laws arc cited in other notes in this paper - for example, France, note 61: England,
note 14; Canada note 77. See also Webeste, Parents, Tade Marks and Designs in A4iea
(P9rtora, Patlaw, 19 1).

66. 1966 Order No. 46, Neg. Ga., year 25. no. 23. Arl. 24(d) continues the obligoion to maintain
a registry of trademarks csiablishcd by Art. 32(h) of the Ministers (Definition of Powers)
Order, 1943. Order No. 1 Neg'. Gar., yer 2, no S. Art. 32(h) was repcaled by Order No. 46.

67. Arts. H(I) (b) (I), M(l) (c) (i), IV(l) (a) (7), 1961, Proc. No. 185, Neg. Gaz, year 21, no, 3.

68, See Comm. C,~ ArtM 1174(1).
69, Art. 120(2) provides that "third parties shall not be permitted to proxe that they did not

know of a fact entered in the commercial regite.- Note, however, that trade names and
distinguishing marks are not listed among the facts which "shall not affect the rights of third
parties in good faith where they hav not been entered in the commercial register." Art.
121. Note also that these articIds arc part of the registration provisions wbih arr not yet
in effect, under Art. I174(1).
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The problem of determining the effects of registration has received judicial
consideration. The Supreme Imperial Court recently dealt with the relationship of
two signs, one of which was used before the other, but only the second registered
In that case, Singer Sewing Machine Company sued At* Azanaw Aleme under
Article 133 of the Commercial Code to stop him from using a distinctive sign
claimed to be similar to the trademark used by Singer.70 Both parties used the
design in connection with sewing machines. SingWs product and trademark were
in use in Ethiopia for many years before those of Ate Azanaw, and Singer had
published cautionary notices more than thirty years before Ate Azanaw, but Ato
Azanaw had registered his trademark at the registry of the Ministry of Commerce
and Industry and Singer had not. The High Court found for Singer and prohibited
the use of the design by Ato Azaaw.7t The Supreme Imperial Court. one judge
dissenting, reversed. it said:

It does not help to approach the dispute in light of the law on registration
of trademrks and sole ownership because there is no such Iaw in Ethiopia.
And since we must resort to equity to arrive at a soultion, we are compelled
to determine who registered this letter IS" as a trademark first by consulting
the register kept by the proper authorities. Under the law, or more appropriately,
in equity, a businessman may monopolize a trademark and have other business-
men barred from using it only if he was the first person to have that trade-
mark registered with the authorities empowered to register such trademarks-
The mere fact that a person has used a trademark for a long time does not
entitle him to claim that he is the sole owner and that others are prohibited from
using it, unless he was the first person to have the trademark registered and
reserved for his exclusive use. In the absence of any legislation on trademarks,
both equity and the spirit of foreign legislation on the subject, and the practice
abroad, dictate that we study the registers to determine the rights of both parties.72

Registration, the court added, is "in accordance with the usage of the country.""
The court treated unfair competition as an independent doctrine and rejected its
application in this case because it did not believe the marks involved were so
similar that confusion would result.7 4 Article 674 of the Penal Code was not mentioned
by either the High Court or Supreme Imperial Court and apparently was not made
the basis of any claim.

The demand for certainty and stability in trademark usage may very weli justify
a general rule that trademarks be registered in order to receive protection. By
searching the register, a trader knows whether or not the mark which he wishes to
adopt is available for use. Once his mark is registered, he knows it is protectible
from imitation and generally afe from attack, particularly if the registration process
involves a determination as to the validity of the mark?5 But in some situations,
the interest in certainty may be outweighed by other interests-for exampe, discou-

70. The nature of the marks involved is described in the text accompanying notes 28-31 above.
Note that the defendant's sign was a dis mark, not a trade mark. For purposes of
liability for imitatkm of another's trademark, the distinction is unimportant. See p. 135 above.

71, Singer Sewing Machine Co. Ltd. v. Azanaw Akme (1964). 1. &tk. L. vol. 2. p. 298.
72. Azanaw Acmc v. Singcr Sewing Machin Co, Ltd. (1964), J. Eth. L., vol. 2, p. 223.
73. Ibid.
74. See notes 28-31 above and acompanying text
75. See E. Offner work cited above at note 6. p. 832.
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raging dishonest conduct, preventing deception of customers, and considerations
of fairness to the prior user (the person who has used his trademark without
registering it, before someone else registers a similar mark). This may occur in
particular when the registrant knows of the trademark of the prior user and regis-
ters his own in order to appropriate to himself the other's goodwill. If the regist-
rant is permitted to continue using the mark, dishonest conduct is rewarded. l)ece-
ption or customers will result. If in addirion the prior user is ordcred to stop using
his mark, he will lose the goodwill he has built up and be put to the expense
of rebuilding it on the basis of a new trademark. All this may seem a high price
to pay for trademark ortainty.

The tension between trademark certainty and considerations involving the protc-
lion of unregistered prior users has produced different solutions in different countries.
Under some trademark laws, a prior user who has not registered will prevail over
the registrant.76  Under other laws, the prior user who has not registered retains
his priority, but only for a statutorily limited period (for example, five years).
If be does not take action to have the later user's registration canceled within
that time, he may lose his right to the trademark.? Finally, some laws provide
that the right to use a trademark is acquired only by registration and that a
registrant generally will prevail over an unregistered prior user.'1 However, even
the laws which make registration conclusive, either from the beginning or after
a grace period, do not necessarily cut off all the rights of unregistered prior users.
For example, the French statute expressly protects trademarks which are well-known,
against infringement by registered marks - for five years if the registration is in good
faith, presumably for an unlimited period if it is not." The Canadian statute
permits the cancellation of a registration even after the end of the five-year grace
period if "it is established that the person who adopted the registered trademark
in Canada did so with knowledge" of a mark previously used or made known.Y

Aside from giving substantive rights to unregistered trademarks, many statutes
provide procedures which, in lending stability to registered marks, help the owner
of an unregistered trademark to protect it. These may include an examination by
the registration authorities to determine whether a mark proposed for registration

76. For example; . Vandenburgh IlL Trademrk Law and Procedm (Now York, Bobbs-Merrill
Co., 1959) pp. 42-43, disclussi United Statcs Law. This also appears to be the reult wnder
Italian law (&= Digsr of Conmnrcid Law s of rIh Wor& cited abovc at note 65) and was
the reslt under the old Frem. law, diwused by P. Roobier, work cited above at note 2,
ee.c 29.

77. For example: Trad Marks Act (Canmda), Art. 17, 1-2 Eli. H, chap, 49- Model Law, cited
above at note L. Art. 5; compare the British Trade Marks Act of 1938, Arts. 7, 11 and 13.
statute cited above at note 14. Under the Canadian act, after the grace period ends the court
may wader limited cirnmistauncs pcrnit the unregstercd mark to continue in use along with
the reistered mark; Arts. 21, 22.

78. For example: Law of Decenmber 31. 1964 (Fran e). citod above at note 61 (see the commentay
on this law by A. Chavanne, in Re wil DPalor Sirey (1965), Chronique, p. 83); Argentine
law, discussed in Digest of Comme1ial Laws of the World, cited above at note 65; see also
the German law. Compafe the Draft Model law for DevelopinS Countries, a5 dmusd by
E. Offner, work cited above at note 6,

79. Law of December 31, 1964, Art, 4, cited above at note 61, and commentary by A. Chavanne
cited above at note 78. This reflects Art. 6 his of the Convention of Paris, cited above at
note 23, which requirs its adheents to protet wel-known marks in the mannr specified.

80. Trade Marks Act, Art. 17(2); Model Law, cited above at note 1, Art. 5, comes to a similar
resut. Compare E. Offn . work ited above at note 6.
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is already in use. Or, there might be publication of the proposed mark before or
after its registration vith opportunity given to prior users to oppose the registration
or to obtain its cancellationA'

Earlier in this section, it was stated that registration might be relevant to
unfair competition, particularly with regard to proving the defendant's state of mind.
The court's opinion suggests the reverse: that a later user can cut off unfair compe-
tition liability by registering his mark first If the prior user's mark is not registered,
this may help show the absence of bad faith or negligence on the part of the
later user. But if the registrant actually is in bad faith, or perhaps even negligent,
and if the policies suggested above regarding protection of the prior user are acce-
pted, registration should not preclude his liability.n

In the case under discussion, the defendant clearly knew of the plaintiff's
trademark before he registered his own.A3  However, the essential point in the
case was the court's determination that the marks were not conftsingly similar.
This precludes liability for unfair competition and under Article 674 of the Penal
Code. It might even preclude liability if the prior user actually had registered his
mark, since he has little ground for complaint if the marks are dissimilar.
Thus, even though the court treated registration as Ian independent matter, it is
not completeJy clcar what the court mnight do if faced with a situation where the
marks of the unregistered prior user and the registrant are confusingly similar
and the registrant registered his mark in bad faith.

4. Advertking

In Ethiopia and elsewbere, it is customary for persons who wish to use and
protect a trademark to publish "cautionary notimes" in newspapers warning others
not to use the mark, at least with relation to goods such as those on which it
is used by the advertiser. It is not expressly required by any Ethiopian law, hut
it is still strongly advisable. Publication helps make the trademark known to the
the public, and gives notice of it to other businessmen- Moreover, since it is
customary, a court may give it (or lack of it) weight in evaluating trademark
righUtjs4

CONCLUSION

Trademark protection at present is provided chiefly by the rules of unfair
competition in the Commercial Code (Articles 132-134) and by Article 674 of the
Penal Code. Registration of the trademark at the Ministry of Commerce and Indus-
try has been held to be a pre-requisite of its protection. Publication of cautionary
notics is customar.y A special trademark law is contemplated by the Commercial
Code, and one is apparently in preparation. It is to be hoped that such a law
will clarify many of the ambiguities presently existing in the law, and at least
make clear the relation between it and the code provisions which currently apply
to trademark,.

81. Compare the alternati%v registration procedures suggested by the Draft Model Law, dowsed
by . Offm=, work oited above at note 6, pp. 834-836.

82- This would seem to be the result provided in the case of trade names and disftaguishing
sign&. See note 6 above.

83. See the opinion of the High Court, cited above at note 2&
84. Note the reliace by the Supr-mc Imperial Cou-t on usage in evaluatirig the effect of registr

ation in Azaaw Alene v. Singer Sewing Machine Co. It., as cited above at note 73.
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ETHIOPIAN NATIONALITY LAW AND PRACTICE

by Fasil Nahn*

Nationality in the Intermtional Context

Although nationality' is primarily a concept of international scope which ideally
should be treated by international law, unfortunately, the laws applied to nationality
are not only domestic in nature but conflicting as well; and the problems thus
raised are numerous and complicated. The two major classifications of problems that
the present international circumstances give rise to are those of statelessness and
dual (or multi) nationality. The effect of statelessness is to cut the link according
individuals or groups of people benefits of protection from the state which they
consider to be theirs (since they identify with no other state); that of dual nation-
ality is to force them to give allegiance to more than one state. At times of
national or international crisis, the maltreatment of such individuals or group of
people has been without remedy.

For purposes of this article nationality refers to the relationship of allegiance,
protection and identification which an individual has with a state. Nationality is a
status that results from both act and intent, and usually entails a participation in
the functions of the state.1' In the world today there are several ways of acquiring
nationality, but they can be grouped into two broad classes -birth and naturalization.
The two basic approaches to determining nationality by birth are jus soil and Jus
sanguin-is. By the first, a child born in a given state "A". becomes a national of
state "A", irrespective of the nationality of his parents Since it is the birthplace
of the child and not the nationality of his parents that matters, a child born
tp- nationalk of state -'A" residing abroad does not acquire the nationality of state
"A', whereas a child born in state "A" of either national or foreign parents
becomes a national of state "A". Under Jis sanguinis, a child acquires the nation-
ality of -his parents, irrespective of the birthplace. Thus a child born to parents of
state "B" nationality, becomes a national of state "B" whether born in state "A"
or "B".

It is not difficult to imagine the conflict which follows a meeting of the pure
forms of these two principlcs. A child born to parents of state "A" nationality,
residing -in state "B"- acquires the nationality of neither state "A" nor LB" and
therefore becomes stateless; a child born to parents of state "B" nationality, residing
in state "A" aqquires the nationalities of both states L"AY" and "B". Many states
have systems of nationality law that compromise the two principles, with one or
the other predominating, whereas others adhere to one or the other as the exclusive

. Letwer, Faty of law. IL S. L Utherst-v. (Now oa siiudy-Icavv a Yale Univrity).
I. The term 'naiionality" will be used throughout, although the term 'idtizenship* will be em-

played in the latter part of the article to refer to the Eritrean local status as distnguhed
from fcdcra1 nationality. Notc ihnt the Revised Constitution refers to Ethopian nationals a
"subjects", a term common in monarchicai form of Governnents.

la The state is here defined as a geographic portion of the carth's surface having a people and
an independent system of law.
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determining factor for their nationality laws. For instance, Argntina is classified
as a jus sol state whereas, Germany adheres to the nationality of the parents as
the determining factor. The United States of America is primarily a birthplace
state whereas France. in an effort to obtain as many nationals as possible, has
employed both principles extensively.' The complexity of the intemational picture
of nationality is furthered by recent legislation concerning married women and the
principle of the equality of seAxes,7z Moreover the political events of this century
have rendered urtold numbers of people stateless; many thousands of emigrants
have lost their nationality as a result of ruthless legislation of expatriation against
alleged political enemies.3

Conflicts arising out of dual nationality have been as cruel as those arising
from statelessness. Adoption and legitirnitacy of children have given rise to dual
nationality. Moreover. some systems have permitted their nationals to acquire a
foreign nationality without losing their original nationality. A major dual nationality
problem arose before and during World War II, when children born of immigrant
parents in the United States of America, visiting the home country of their parents,
were conscripted into the military service in those countries as nationals due to
their parents' nationality 4

Although international conventions, treaties and protocols have attempted to
solve some of the questions, the results have not been overly reassuring. Probably
the most important conference so far has been the 1930 Hague Convention on
Conflict of Nationality Laws, which, in an effort to avoid both statelessness and
dual nationality, tried to enforce as uniform laws as possible. Although uniform
solutions to the many problems in this field could not be found, the exchange
of opinions and the agreement that was reached on some points was a step
forward. Moreover, the Convention became the foundation for the nationality laws
of some states including the 1930 nationality law of Ethiopia.

Ethiopian Natioality Law

The Revised Constitution of 1955 states that "the law shall detemine the
conditions of acquisition and loss of Ethiopian nationality and Ethiopian citizenship."5

The law in force on the subject is the Ethiopian Nationality Law dated Hamle 15,
1922 (Eth. Cal.), as amended on Meskeremn 25, 1926 (th. Cal.). 6 This law, pub-
lished in Berhanena Selam7 is one of the oldest laws existing in the Ethiopian
legal system. Except for the incorporation of a few interpretations from the modern
codes, it remains intact; and since neither the Civil Code of 1960 nor any other

2. S=e R.A. Sedler, Nationality Domicile and the Personal Law in Ethiopia, fournal of EDhiopwIn
Law (1965), vol, It, p. 162 and the disrussion based on Oppenheim, Internat Ional Law
(8th ed. vol. U), p. 651.

2a. E. Rabe], The Conflict of Laws, vol. 1 (1958), p- 131-32.

3. Ibid.
4. Sed]er, cited abovc at note 2.
5. Art. 39, Revised Co stitution of Ethiopia.
6. Tie complete tcxt of both laws are reproduced as apendiexes A and B, The Gregorian Cal-

endar will be used throughout, unless othcr-wise indkiated by "Eth OCal
7, Berhanema Selam was the official governmnt reporter in which important legislation appeared

prior to the establishmtat of the Negaril Gazeta in 1942.
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part of the Negarit Gazeta expressly or impliedly repealed or amended it, it re-
mains with fuil force and effect.

(a) Birth Nationality

The Nationality Law, stating the general jus sanguinis principle, reads, "Any
person born in Ethiopia or abroad, whose father or mother is Ethiopian, is an
Ethiopian subject ' A child born to parents with Ethiopian nationality acquires
Ethiopian nationality irrespective of the birthplace. But the general principle is
somewhat qualified by subsequent articles. A subsequent general principle states
that, "Every child born in a lawful mixed marriage . follows the nationality of
his father."9 Thus, a child born to a lawfully married Ethiopian father and a
mother with foreign nationality, acquires Ethiopian nationality;z' if it is the mother
that is of Ethiopian nationality and the father has foreign nationality, the child
follows his fathcr's nationality. A child born outside lawful marriage with one
Ethiopian parent acquires Ethiopian nationality, and even where the father of foreign
nationality subsequently, lawfully marries the Ethiopian mother, the law states that,
"the child legitimated through this subsequent marriage follows the nationality of
his foreign father only on condition that the national law of the latter confers
upon him the foreign nationality with all inherent rights. Otherwise the child pre-
serves his Ethiopian nationality.'" A child retains his Ethiopian nationality when
adopted by a person (or persons) with foreign nationality, and adoption "does not
imply any change of the adopted child's original nationality.f"12

Thus Ethiopia tends to avoid both statelessness and dual nationality in follow-
ing the jts saguinis pdnciple rather strictly, taking the nationality of the parents
as the exclusive determining factor. No provision is made in the law for any other
child born in Ethiopia to acquire Ethiopian nationality except through naturalization.

(h) Nationality by Naturalization of Individual

As already mentioned, the alternative method of acquiring nationality is through
naturalization, by which a person is granted the nationality of a state after fulfilling
certain requirements. No state, of course, allows a person to be both an alien and
a national at a given point in time. Those states permitting their nationals to
acquire a second nationality still consider them primarily as their nationals but
have given them leave to acquire a second nationality so that they may not lose
certain benefits such as the right to work or own property in another state.

Ordinarily, there are several requirements which a person has to fulfill before
being granted nationality, and although these requirements may vary in degree, they

8. Art. I, Etiopian Nationality Law.
9. Ar. 6, Ethiopian Nationality Law.

10. Note that under Art. 6 such a child nay have to provc that he is not vested with the
original nationality or his nothcr, if requcstod to do so.

Il. Art. 8, EthiMopian Nationality Law. Note that there is no conet o il tiway in the
Ethiopian Law and thcreore lcgitimtion does not cist, Once fiiatlon is established, it is
immatedal whether that parent is married to the otrW parent- af. Civil Code of Ethiopia
Book IF, Title lV, Chapter 10-

12. Art. 10, Ethiopian Nationality Law. Conversely, a minor adopted by an Ethiopian subject
does not thereby acqutire Ethiopian nationality.
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tend to be generally of the same sort. Under the Ethiopian law, these requirements
are listed as follows:

'L'A foreign person who:
(a) has attained the age of majority according to the law of his country;
(1) has at least lived for five years in Ethiopia;
(c) can earn his living, to provide for himself and his family;
(d) can read and write the Amharic language, and
(e) produces evidence to the eflect that he has not been previously convicted

for crim or sin;
can become an Ethiopian subject.V'

It has been mistakenly stated -that the Ethiopian Nationality Law requires the
foreign person to be "of full age according to the regulations of the national law"
from which has followed that he must therefore -be 18 under Article 198 of the
Civil Code.'"4 The reason for requiring majority under the law of his country is
simple and clear. Ethiopia wants to avoid being accused of having contracted with
a person of a foreign state that may consider him too young to make such a
decision. Since practically all legal systems distinguish between minors and adults
and since the difference in age limit is generally not much from one system to the
other, it is unlikely that this requirement would give rise to problematic cases."
The important thing to note is that under Ethiopian law, minority is a bar and
only an adult may become an Ethiopian subject by naturalization. The justification
for this requircment lies in the fact that naturalization is a juridical voluntary act
with important legal and practical consequences.

As to the five-year residence requirement, it is officially understood that residence
presupposes legal entry and compliance with all formalities and regulations of the
immigration law of the Country. Thus a naturalization application may be denied
for violation of the aforesaid law- Moreover, the five-year period must be both
continuous and immediately prcreding the application. The obvious policy reasons
for the residence requirement are to enable governient authorities to test the char-
acter and suitability of the applicant on the one hand, and to enable the indivi-
dual concerned to become acclimatized to the country, its people and their way of
living, on the other. In short, it is to give time to both state and individual to
test whether the relationship would be desirable.

The staie requires the individual concerned to be able to earn his lEvin-2. to
provide for himself and for his family (if any). so that naturalization will not

13, Art. 12, Ethiopian Nationality Law. tn some legal systems, an alternative requirerment for (b)
is for the person to vee under their sovmaments in foreign soil for the stated period of
time- a, The India Code (1956), vol. IT, Citizenship Act of 1955.

14. Sedler, cited above at note 2, p- 166. Although the provision seems ambisusos at first sight, when
one considers that the law expresnly mentions Fiiopia whenever it refers to Ethiopian law
and does not do so here llndager&' does nor mea "acwording to the regulations of
the national law" but in this particular inqtance -accordi-ag to the law of hiS country"
(emphasis added). The authority referred to was working with a faulty translation and the
obvious disadvantage of not being able to check it.

15. One possible case that may raise problems is that of the stateless person. Presumably in this
case Ethiopia's age of majority being as rlevatt as any other system's Art. 198 of the
Civil Code would apply-
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place an extra burden on the society and the state. The language proficiency is
presumably ascertained by examinations of a uniform standard. The reason under-
lying the Amharic requirement is that a workable knowledge of the official language
is essential not, only for the feeling of unity and oneness with the society, but
also for a better understanding of the society and for a life of usefulness and
co-operation-

The last requirement is the production of evidence showing that he has not
been previously convicted for "crime or sin". This provision should be read in
the light of the Ethiopian Penal Code of 1957 and interpreted to mean -maiwn
per se' crimes-acts and omissions that have traditionally been recognised to be
wrong and made generally punishable. This interpretation does not include petty
offences under the Code of Petty Offences, for it would seem undesirable and un-
reasonable to deny nationality purely on the basis of petty offence. The state wants
to avoid building up a society of criminals, thus the criminal impunity requirement
should be directed only towards crime and not petty offence. The evidence must,
of course, be produced in the form of document signed by proper authorities.
Since the applicant would have resided in Ethiopia for a minimum of five years,
under usual circumstances the production of documentary evidence from the proper
Ethiopian authorities would suffice. Usually the certificate of impunity is obtained
from the Registrar of the High Court. This means tha crimes committed and
punishments served in other lands prior to taking residence in Ethiopian are usually
not taken into consideration. This is a sound approach to the extent his five years
or more stay in this Country shows that he would -be an acceptable citizen despite
his previous commission of crime elsewhere.

After studying the practical application of these five naturalization requirements,
Marein, a one-time Attorney General and Legal Advisor to the Ethiopian Govern-
ment states in his famous book that, "many foreigners have lately been granted
Ethiopian citizenship without possessing any of the qualifications laid down in the
said law" from which he concludes that, "the said law has either fallen into desu-
etude or that it was never properly promulgated."4 In fact, the law has neither
fallen into desuetude or lacked proper promulgation: it has simply been amended
by the Nationality Law Amendment Proclamation of Meskeren 25, 1926 (Eth. Cal.)
to allow the Ethiopian Government to waive certain requirements.

The amendment reads in part, "The Imperial Ethiopian Government may grant
Ethiopian nationality to a foreign applicant, if he is deemed to be useful to the
country or if there are some special reasons for granting him Ethiopian nationality,
notwithstanding non-compliance with Article 12 (sub-arts. (b) and (d)) of the afore-
said Nationality Law." Under Article 12(b), the applicant must have resided in the
country for a minimum of five years. Since one of the main reasons for the five-
year residence requirement is to allow the state to test the suitability of such a
relationship, once the individual concerned has inspired confidence this policy consi-
deration has lost its meaning. Furthermore, political, social or economic interests
of the state may justify dispensing with the five year residence. The Amharic lan-
guage requirement of Article 12 may also be waived. Where, for instance, a person
has lived in Ethiopia for many years, aided and cooperated in thi national effort

6. N. Marm. The Ethiopian Empire Federatio and Laws (1954), p. 62. Note that neither is the
Proelamation Amendirng the Nationality Law mentioued in Sedler. drcd above at note 2,
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for development, thereby showing his feelings for the society and his life of use-
fulness,. Ethiopian nationality should not be denied him simply because it may be
too late for him to learn Amharic (especiaIly where he has lost his original nation-
ality by residing here). Again, special social, economic or political interests of the
state might deserve consideration,

Article 14 of the Nationality Law establishes a special commission comprising
the Ministers of Interior and Foreign Affairs and one other government official. The
commission is given the duty of examining the application together with the identi-
fying papers and a certificate of impunity submitted by the applicant to the Minis-
try of Foreign Affair&. It must be pointed out that the granting or refusal of
such an application is within the absolute discretion of the commission. which must
hear the applicant in person. If granted, naturalization is conferred after thh person
has sworn an oath of allegiance to the State before the commission.

Unlike some other systems, in Ethiopia naturalization is a purely administra-
tive proceeding.t The decision reached by the commission is final and no legal
right of appeal lies from iL.1 Moreover, the opportunity for a foreigner to become
an Ethiopian subject is a mere matter of grace, favour or privilege extended to
him by the state. Nonetheless, in view of the constitutional requirements of equal
protection of the law and the acquisition and loss of Ethiopian nationality to be
determined by the Iaw,'9 the naturalization law and practice should be construed
and enforced with uniformity.

Naturalization of Family

It is surprising to note that the wife of a naturalized persn does not auto-
matically become an Ethiopiani subject by the act of her husband; she is required
to apply for it personally.2  The law is silent as to the status of minor children
of the naturalized person, but one might anologize their position to that of the
wife and conclude that they would have to apply for it personally when they reach
adulthood. Although it is theoretically possible for the commission to grant natural-
ization to some member or a family and deny it to another, it is improbable
since the Ethiopian Nationality Law is designed to avoid both dual nationality
and statelessness, and ought not create unnecessary complications to the family
involved. The effects of the husband-father's acquisition of Ethiopian nationality
on the members of the family is an important factor for consideration and the
family should generally be considered as a unit,2 1 although there would have to
be separate applications.

If an Ethiopian subject is subsequently lawfully married to a woman with
foreign nationality, Article 2 of the Nationality Law confers Ethiopian nationality

t7. Various systems diffvir in their approach. In the United States of America, for instance, natur-
alization is a judical procceding. Cf. Corpus Jurts Semdzm (1936). vol. III, p. 844.

18. This does not preclude the Emperor from using his prerogative to granndtionality. See Infra.
19. Arts. 38 and 39, Revisrd Constitution of Ethiopia.
20. Art. 16, Ethiopian Nationality Law. A forriori, neither would the husband of a aturalized

woman automatically become an Ethiopia- subject by the act of his wife. (Cf, Arts. 3 and
4. Ethiopian Nationality Law).

21. Note that the R!vi sd Constitution takes a deep interest !i the wdfare of the family, a
thing unknown in many constitutions. Art. 44 reads, "the Ethiopian family . is under
the specia protection of the law."
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on her. Since the provision does not qualify the Ethiopian subject, the term in-
cludes both subjects by birth and through naturalization. The Nationality Law1

defines lawful marriage in terms of where the marriage is contracted and which
party is the Ethiopian subject. But since the Civil Code has a different and ex-
panded concept of lawful marriage, it ought to be assumed that the Civil Code
supersedes the Nationality Law in this respect, since the Civil Code is the latest
manifest intention of the Ethiopian Law-maker.2"

A foreign-nationality woman legally marrying an Ethiopian subject is automatic-
ally entitled to become an Ethiopian national as provided for in Article 2. This Article
however might raise the problem of dual nationality if understood to be self-execut-
ing, that is forcing, so to say, the woman in question to acquire Ethiopian national-
ity in addition (if the woman wants to retain her other nationality and is allowed
to do so by the other country's nationality law) to her other nationality. Consider-
ing the reference in Article 6 to the "original nationality of his mother" the con-
clusion that Article 2 is self-executing, whether or not she still retains her other
nationality, becomes pretty difficult to rebut It has been stated that such a woman
"might have dual nationality ... still, it is desirable from Ethiopia's standpoint
that a married woman have the. same nationality as her husban&" 3 No reasons
are stated why it should be more desirable for the woman to have the same nation-
ality as her husband's and have dual nationality, than to have different nationality
from her husband's but have no problem with dual nationality (like the Ethiopian
woman who according to Article 4 would retain her Ethiopian nationality if her
marrying a man with foreign nationality did not confer upon her the foreign nation-
ality). The -dual nationality problem would have been easily solved by conditioning
the conference of Ethiopian nationality upon the Inso of the other (as is done
under Article 4).

An Ethiopian woman who contracts a lawful marriage with a man of foreign
nationality, loses her Ethiopian nationality only if she acquires her husbands' nation-
ality. Again one can note the effort in the Nationality Law to avoid both state-
lessness and dual nationality. Even if she acquires another nationality, however,
the law provides that all matters arising out of her immovable property shall be
governed by the Ethiopian law of property. The Civil Code forbids foreigners to
own immovable property situated in Ethiopia except in accordance with Imperial
Order. Thus it seems that an Ethiopian woman who through marriage acquires
foreign nationality thereby losing Ethiopian nationality, would have to dispose of
the immovable property she owns in Ethiopia within six months unless she succeeds
to retain ownership through an Imperial Order424

Nalloaslity by Imperial Prerogative

Prior to the 1930 Nationality Law, the power to admit foreigners as Ethiopian
subjects seems to have belonged exclusively to the Imperial prerogative, exercised
with full discretion by the monarch.

21a. Arts 3 and 5.
22- For a systematic discussion of Ethiopian marriaeS law ircer to William Buhagiar. Marriage

under the Civil Cod of Ethiopia, kral of & hi w Law (194). vol. 1. pp. 73-99.
23. Sedler, citcd abovo at note 2. p. 165, footnote 23.
24. Arts. 390-391. Civil Code of Ehiopia.
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Such power is not without parallel abroad. The British monarch had the abso-
lute discretion to grant letters of denization, According to authoritative British sources,
the grant could be temporary or conditional and could confer all or a portion of
the rights of a natural-born subject except those specifically excluded by law. The
petition for a letter of denization was required to set out the circumstances which
made it impossible or impractical for him to comply with conditions required by
statute for a certificate of naturalization to be granted; however, the only condi-
tion precedent to the grant seems to have be that of taking the oath of alle-
giance.25

In Ethiopia the grant of nationality was considered to be one of the highest
honours that could be given to a foreigner. Ethiopian monarchs conferred this
honour sparingly, usually as a reward for outstanding service rendered to the- nation.

The Revised Constitution grants everyone in the Empire the right to present
petitions to the Emperor.3' It can be argued that there is nothing to prevent the
Emperor, as sovereign and head of state, to grant Ethiopian nationality to people
who have been denied by the three-man commission. It would be analogous to
the power of the Emperor to grant pardon and amnesty after the courts of law
have given their final judgment;" there is stronger reason in the nationality case
since the comrnmission's opinion is final and non-appealable to the courts. In practicde
foreignms denied Ethiopian nationality by the three-man commission have on occa-
sion been granted it on petition to the Emperor.

Loss of Nationality

An Ethiopian subject may lose his nationality only through acquiring another
nationality.23 Unlike some other systems the Ethiopian Nationality Law does not
provide for loss of nationality as a punishment for engaging in unlawful conduct29

Nor does it distinguish between subjects by birth and by naturalization in respect
to loss of nationality. Once an individual acquires Ethiopian nationality he retains
it until he voluntarily gives it up by taking on another one. There are, of course,
some questions which the Nationality Law does not expressly answer. For instance,
does a woman naturalized through marriage to an Ethiopian subject, retain her
Ethiopian nationality after the dissolution of the marriage? Or, if the husband loses
his Ethiopian nationality, would his naturalized wife still retain Ethiopian nationality?
Provided another nationality is not acquired, presumably the answer would be posi-
tive in both cases.

Readmission to Nationality

The last two provisions30 of the Ethiopian Nationality Law deal with the
readmission of an individual who had been an Ethiopian subject prior to losing it

25. Alicas and Nationaiity. Haisbars.s Statutes of Egland (1952, 3rd Ed.), voL 1, p. 552.
26. Art. 63, Rci s-d Constitoion oF Ethiopia.
27. Art. 35. Revised Constitution of Ethiopia,
28- Art. 11, Ethiopian Nationaity Law.
29. Cf. Sedkl-, cited above at note 2, pp. 166-67, for French and American approach to loss of

ntionality.
30, Arts. 17 and I8. Ethiopian Nationality Law.
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by acquiring another nationality. Such a person may obtain the benefit of Ethiopian
nationality provided he returns to reside in Ethiopia and applies to become an
Ethiopian subject.

From the language of the law, it is not clear whether readmission is a right
or a privilege. To say that it is a right, assumes the possibility of judicial enforce-
ment.3 1 Since there is no express provision for this procedure, the answer will have
to await future clarification.

Where Ethiopian nationality is reacquired, it seems from the context of the law
that the individual retains his original nationality category. Thus someone who
previously was an Ethiopian subject by birth, upon readmission is considered an
Ethiopian subject by birth and not by naturalization. This is important to consider
because of the distinction that exists between th e two,

Distinction Between Naturalization and Nationality by Birth

Once a person is naturalized, hc is considered an Ethiopian subject, and as
such most rights and duties of an Ethiopian national by birth are conferred upon
him- Nontheless, some legal distinctions exist between subjects by birth and through
naturalization. These distinction arise only in matters that can be conveniently classi-
fled as political rights, and that are expressly provided for in the Revised Consti-
tution.

The most fundamental of these is the right to vote, which is limited by the
Revised Constitution to those who acquired Ethiopian nationality by birth 2  The
policy reasons behind this provision are not dear. It is not strongly persuasive to
say that a naturalized subject may not be acquainted enough with the society to
make a reasoned and intelligent decision as to who and what programmes should
be supported to reach Parliament, because that is precisely what the five-year
minimum residence requirement is intended for-to acquaint the individual with the
society and vice-versa.

From the right to vote follows the right to be elected, and again only subjects
by birth are eligible to run for the Chamber of Deputies." Moreover, a person
may be appointed to be senator only if he is a subject by birthY3 It is obvious
then that naturalized subjects are carefully excluded from having any say in the
law-making of their adopted country.

One last distinction is the denial of naturalized subjects to be appointed as
ministers of the Imperial Ethiopian Government. The ministerial exclusion affects
more than the naturalized subject because the Revised Constitution requires not only
that the individual concerned be an Ethiopian subject by birth, but also that his
parents be Ethiopian subjects at the time of his birth.35 Thus an Ethiopian subject

31. It is intcrvsting to note that the Eritrean Citizenship (Amendmmt) Act of 1954 provid d for
an appml which could be instituted in the Eritrean Suprme Court against the order of the
Euitreau Secrotary for the Interior by a person who, having satisfied the reqrifemects, n not
readmitted into Eritrean citrEmnship.

32- Art- 95, Revised Constitution of Ethiopia,
33. Art. 96, Revised Constitution of Ethiopia,
34. Art. 103, Revised Constitution of Ethioia.
35. An. 67, Revised Constitution of Ethiopia.
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by birth, whose parents were not both Ethiopian subjects at the time of his birth,
would be excluded from being appointed as Minister. This group includes the child
born to an unmarried Ethiopian mother and a man with foreign nationality against
whom paternity is established. But would not include the child born in a lawful
marriage, where the mother had originally another nationality, if as noted mspra,
the law not only entitles but automatically confers Ethiopian nationality upon her.

Although important, these are the only distinctions that separate Ethiopian
subjects by birth and by naturalization. Otherwise the Revised Constitution provides
that "there shall be no discrimination among Ethiopian subjects with respect to the
enjoyment of all civil rights."3 6

The Eritrean Situaio

At this point we may consider the status of Eritrean citizens under the Federa-
tion. The issues raised by the Eritrean situation are as interesting as they are
complicated. It is helpful to note that Eritrea has had to pass throuth several
legal stages in a relatively short period: from an Italian Colony towards he end of
last century, to a Territory under British caretaker admnistration in 1941, to an
autonomous unit federated under the Ethiopian Imperial Crown in 1952, and finally
to its present status as part of a unified Empire in I962.3" Of the several legal
stages, it is the Federation and its aftermath that are of direct interest when
dealing with the question of nationality.

The Imperial Order4 issued for the federal incorporation of Eritrea provided
that, -all inhabitants of the territory of Eritra except persons possessing foreign
nationality are hereby declared to be subjects of Our Empire and Ethiopian nationals."
Moreover, "all inhabitants born in the territory of Eritrea and having at least one
indigenous parent or grandparent" were also declared to be Ethiopian subjects. If
such persons were already in possession of foreign nationality, they were "permitted to
renounce within six months of the date thereof [Order issued on September 11, 1952]
the Ethiopian nationality granted above and retain such foreign nationality."3' Thus,
all inhabitants of Eritrea who had at least one indigenous grandparent and did not
actively renounce Ethiopian nationality (by declaring that they intended to retain
their foreign nationality) automatically became Ethiopian subjects.

As was previously noted, the 1930 Ethiopian Nationality Law follows the jus
sanguinis principle strictly and exclusively, but by this order, Ethiopia was forced
to deviate from that priciple and allow "all Inhabitants of the territory of Eritrea"
who did not possess foreign nationality to become Ethiopian subjects. Furthermore,
those of foreign nationality who had at least one indigenous grandparent had the
burden of declaring their foreign nationality within a six-month period to be able
to retain it The order ensured, however, that no person in Eritrea was left stateless.

36, Art. 38, Re ised Constitution of Ethiopia.
37. For further facts on Eritrean legal status refer to the casc comment by the same author on

International Law: Statc Sumcio. kowrnd of &hiopian Law (968), vol. V, p. 201.
38. Impera Order No, 6 of 1952, an Order to Provide for the Fedeal Irt-rortiou sod In-

cliaslon of the territory of Efitrea within Our Emphe, Negauil Gazena, year 12, no. 1.
39. The JWI text of Art. 9, Imperia Order No. 6 of 1952 is attached as appendix C.
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, This. order, having established Ethiopian nationality to the inhabitants of Eritrea,
does not qualify it and therefore: poses the interesting problem of distinguishing
between birth and naturalization nationals. This question is important because. of
the legal and practical results that follow the .classificati o The portioms of the
order, we -are dealing with here are taken verh&a2m from the Federal Act, and the
Eritrean Constitution which accompanied it, made no distinction between birth and
naturalization citizens. All Eritrean citizens had exactly the same rights and duties
in' front! -of "the law. They had the same voting rights as well as rights to public
offi'. ; In' ligbt -of this background information, -it can be strongly argued that the
order,: by excluding clasfiaons, meant to create, no distinction among Eritrcans.
All Eitrems who acquired Ethiopian nationality through the: order had .the same
rights and duties and since they could not all be denied voting and other such
rights, they all had to be considered Ethiopian nationals by birth. Federation occurred
prior to the promulgation ot the Revised Constitution and therefore does not raise
constitutional issues. In any case, siimc-ie all came about through the Federal Act
and since .'international treaties, conventions- and obligations" . to which Ethiopia is
a party, :together with the Revised Constitution, constitute the supreme law of the
Empir, 'no constitutional problems arise.

One group to be specially considered are tbose who-became naturalized Eritrmm
citns.after Federation. The Eritrean Citizenship Act of .1953, establishing the con.
ditions for tbe acquisition and loss of Editran citizenship, made the possession of
Federal nsti6nality a condition precedent to the acquisitibn of Eritrean citizenship.
The Act distinguished three methods of acquisition of Eritreant citizenship, namely,
by. birth, by..grant and by marriage- A person was considered a citizen by birth if
hei was. born in Eritrea prior to September 15, 1952 had at least one .grandparent
indigenous to Eritrea, and bad .not renounced Federal nationality according to
Article .6 of the Federal Act, I f born on or after September 15, 1952, he was
required to be born of parents who had acquired Eritrean citizenship through the
Federal Act.- If born outside of Eritrea, the. requirements were that both of his
parents be Eritrean citizens at the time of his birth and. that be reside in Eritrea
and apply for it not later than two years after his entry or his twenty-first birthday.
After the dissolution of the Federation, such a person would also be considered an
Ethiopian subject by birth and would therefore, be' entitled to all rights and duties
of Ethiopian subjects by birth.

The person who acquired citizenship by grant or marriage, however, stands in a
different light. Since such a person is required to possess federal nationalty as
a "condition. precedent" :to acquiring Eritrean citizenship, he must be a naturalized
Ethiopian subject. Although in Eritrea (and. under the Federation) he would enjoy
all the rights and duties of all other Eritrean citizens, after unification be would
enjoy rights and duties strictly as a .naturalized subject- The Eritrean situation raises
a few issues because in the acquisition of nationality and even more markedly in
the enjoyment of rights the Ethiopian and Eritrean approaches diverge considerably.

Concluding Remarks

To sumnarise, there are two basic approaches in determining nationality by
birth and Ethiopia follows the fit saginis principle exclusively. On the whole,

40. Art.."122, Revised Constittion of Ethipia.
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Ethiopia's policy of trying to avoid both statelessness and dual nationality is quite
sound. Nonetheless, the 1930 Nationality Jaw requires amending to take, into
account provisions of the modern codes.

Some of its basic principles may also need modification. Adoption, for: instance,
does not afect the child's nationality under Ethiopian law. Thus, an Ethiopian child
adopted by a person with foreign nationality, remains an Ethiopian subject,- even
though under the national law of the adopting parent the child may be considered
to have acquired the adopting parent's nationality. Conversely, a minor of foreign
nationality does not acquire E thiopian nationality though he may lose his foreign
nationality on being adopted by an Ethiopian. Since both dual nationality and
statelessness may enusue by' the application of the Ethiopian rule On adoption, it
would be in conformity with the general policy and the liberal readuission rule to
modify it so that adopted-children neither acquire dual nationality nor- becom'
stateless. Dual nationality may also follow thp automatic conferring of Ethiopian
nationality on a foreign-nationality woman contrkting marriage with azi Ethiopian
subject. Moreover, the wife and children not naturalized together with the husband
father, may become stateless by the husband-father's change of nationality.

As to the effects of naturalization, in the United States of America, such a
person is put on equal footing with a native-born citizen, both as to rights and
obligations, the only exception being that he is not eligible for the presidency and
vice-presidency.4 ' In the United Kingdom, a person to whom a certificate of natural-
ization has been granted has essentially the status of a natural born British subject,
is entitled to all political and other rights, powers and privileges, and is subject to
all obligations, duties and Jiabilities.42 Of course, it has not been so in all systems.
Sixteenth century Spanish enactments, instigated by the inquisition, made the possession
of Christian blood a requirement for the status of full citizenship- In the last
century, there was a tendency in Prance to distinguish between la grande naturali.
nation which conferred the legal status of droyen and Ia petite naturalisation which
granted citizenship without the right to vote.43

Classiieation of citizens was taken to its extreme under Hitler by the Nurem-
berg laws, which established a gradation among those who were simple nationals of
the Reich and those who possessed the racial qualities to acquire the privileged
status of full citizens of the Reich. The former were void not only of political
rights but of the fundamental human rights to life, liberty and property. We have
learned in this century that the distinction between first and second-class citizens in
a state may be undesirable. Any distinctions permitted now may be precedents for
far-reaching, destructive discrimination, subjecting the security of the less-fortunte
class to the political temper of those in power. Particularly during periods of
national and international unrest, distrust of the naturalized citizen may lead to an
attempted abridgment of his freedomY

41. United States Constitution: Art. I Section 1; Amendment XII; and Nationality Act of 1940.
42. Aliens., Hoary's Swtaw of &gtand (1948, 2nd Ed.), vol. 4 p. 672.
43. M. Xoelle, Subject Citize National and Permanent Ailegiance, Yale Law Jourral (1946-47),

vol. 56, p. 76.
44 SeAlferman v. U. S. A, United States Supreme Court Report& (1942). vol. W W,. I18.
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In Ethiopia, naturalization confers all the rights and duties of any other subjec%
except for certain political rights. These can be conveniently classified as voting
and office-holding rights. But since under the Revised Constitution, the right and
duty to appoint Ministers and Senators is reserved to the Emperor, and since no
individual would a5 of right be entitled to these appointments, it is difficult to
understand why the requirement of being a subject by birth was thought to be so
important as to need express stating in the Revised Constitution. It is also difficult
to understand why such a fundamental right in any democratic system of government
as the voting right should be denied to a segment of the citizenry.

As regards the international problems in this field, a realistically anticipated
future world, it seems, will not be able to do away with the legal concept of
nationality. Nonetheles, it may be expected that international law will assume sup-
remacy determining acquisition and loss of nationality, depriving domestic laws of
their present controlling importance. It is also feasible that domcie rather than
birthplace or parentage will in the future be the determining factor for acquisition
and loss of nationality0

45. Koessler, cited above at note 43,
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APPENDIX A

PROCLAMATION PROMULGATING THE

ETHIOPIAN NATIONALITY LAW*

Cenquerhig Lion of the Tribe Of Judah

Halle SeMlSs I

Ekct of God, Emperer of Eiopia

We have promulgated the following law for " foreigne- who deserves to become an Ethio-

pian sul~cct.

Nationality of Chilr Born of Ethiopian Stgects in Ethiopta or broud.

1) Any person born in Ethiopia or abroad whose fathOr or mother is Ethiopian, is an Ethiopian
subject.

Na-iomlity In case of Marriige between Ftopians and FQigD .

2) A law,-ul mTarriage of an Ethiopian subject with a foreign woman onfers the Ethiopian nation-
ality upon her.

3) It shall be considered as lawful marriage under such circumstances, where:

a) an Ethiopian subject marries a forcign woman in accordance with the religious or customary
civil marriage practiced in Ethiopia, and the uarrLage takes place in Ethiopia;

b) an Ethiopian subject marries a foreign woman in a foreign country and according to that
coutry'- marriage practice.

4) A lawful marriage of an Ethiopian woman with a foreigner deprives her of the Ethiopian
nationality if her marriage with the forzignr gives her the nationality of her husbad;
othrwise she keeps her Ethiopian nationality. In cases where the woman losing her Ethiopian
nationality is the proprietor of real estate the administration of her property shall be settle
in conformity with the law given to that effect by the Imperial Ethiopian Government.

5) It shall be considered as lawful marriage under such circu stances where:

a) a marriage is counted in Ethiopia of an Ethiopian woman with a forcigner before the
consular authorities of the husband;

b) a marriage is contractrd abroad of an Ethiopian woman with a foreigner in accorda c
with the legal practice of the national law of the husband.

Natonality of Children of a Marriage between Ethiopian Sjects and Foreigners.
6) Every child born in a lawful mixed marriag, as provided for in the preceding articles, follows

the nationality or his father.

A child born of an Ethiopian rather aud a foreign mother united by the bonds of a
lawful marriage should, however, prove beore the Ethiopian authorities that he does not belong
to the original nationality of his mother, if requested to do so.

7) A child born in a lawful marriage of an Ethiopian mnother with a forcigner is always able to
recover the benefit of Ethiopian nationality, provided be lives in Ethiopia and proves he is
completely divested of the paternal nationality.

NatnLity- of Children Legtimated by lawfi Marg between Subjects and Forvigners.

* Translated by the kor from Balambaras Mfaleme Seliarsse Gebre Mesk4 Zckrc Neger, pp. 899-902.
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8) If the lawful rrn-iago awording to the national Iaw of the foreign father is posterior to the
birth of the child issued from his relations with an Ethiopian woman, the child Iegitimated
through this subsequent marrLige follows the natfonalty of' his foreign father only on condition
that the national law of the latter confers upon him the foreign nationality with all inherdn
rights. Otherwise tie child preserves his Ethiopian Nationality.

Naliomlty of ChIdrca Legitimated without Subsequent Marrage of Foreign Father with
Mother being EthiAn Subject

9) The lesitimation, without SubsequLent law,",i r.nar-gie between the foreign father and the Ethio-
pian mother, or the child issued from their relation outsidi marriage deprives the child of
Ethiopian nationality only if the .foreign father confers upon the child thus legitimated the
nationality of the Father with all inhering rights.

Natieoity of Ethilopiam Child Ad4otd by. a Foreigne

10) The, adoption of an Ethiopian child by a man or woman of foreign nationality, the adoptton
being made in accordance with the forms of law of the adoptinj person, does n'5t imply any
change of the adopted child's or:iginal nkatiornatity,

Los of Ethkpian Nationality

11) They stop being Ethiopian subjcts*.

a) when a woman of Ethiopian nationality marries a foreigner and adopts her husband's
nationality;

b) when an Ethiopian subject changes his nationality and acquires foreign nationality.

Naturalizatio

12) A foreign person who:

a). has attained the age of majority according to the law of his country;

b) has at least lived for five years in Ethiopia;
c) can earn his living, to provide for himself and his familyr
d) can read and wrte the Amharic language;
e) producs evidence to the effect that he has not been previously convicted for crime or sin;

can become an Ethiopian subject.

13) Any foreigner wishing to become an Ethiopian subject shall present to the Ministry of Foreign
Affairs, his application together with identity papers and a ctrtifilcat of impunity.

14) A special Government Commission comprising of the Mi,-ister of Interior, the Minister of
Foreign Affairs and another official of the Government shall e"amin the applicatiot, proceed
to necessary inquiries and after having heard the applicant in person approve or refusc the
naturlization,

IS) The naturalization shall b conferred by Goves-nment Notice (Decree) and the new Ethiopian
subject shall take an oath of allegiance to the state before the Commission.

16) The naturalization thus conferred does not extend its effects to the leitimate wife of the
naturalized moan, unless she- applies personally for this bencfit.

Re-AdmissimL to Etviopian Nationality.

17) driginal Ethiopian subjects having acquired a foreign nationality may always obtain the benefit
of Ethiopian nationality when they return to reside in the country and apply to the Govern-
mert for readMi ssion.

18) Ad iEthopian woman having lost her Ethiopian nationality through her marriage with a fo-
reigner may resume it after the dissolution of this marriage by reason of divotc, s paration
or the death of her husband if she returns to reside in Ethiopia and applics to the Ethiopian
Government for readmission to her original Ethiopian nationality.

The present law abrogates ewry Jaw previously promulgated on this subject.

-amle IS, 1922 (Eth. Cal.)
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APPENDIX 8

PROCLAMATION AMENDING THE NATIONIALTY LAW OF HAMLE 15, 922'

Having considered Arte 9 of Our Constitution and Article 12 of the Nationality lAw of
Hamle 15. 1922 Eth. C., We have proxmlgated the folowing;

The Imperial Ethiopian QCom ucnt may grant Ethiopian nationality to a foreign Wpplicant,
if he is deemed to be useful to tkc country or if there arc some special reasors for grant ng him
ETbiopf an nationality, notwithstanding non-complanc with Article 12 (sub-arts. (b) and (d)) of the
aforesaid Natio0ality Law.

Mskercm 25, 1926 (Eth Cal)

*Trawkaed by the author from Bakmbaras Mahueme Selfase Gebre Meskel, Z -kic Ncpr, p, 902.

APPENDIX C

IMPERIAL ORDER No. 6 OF 1952

An Order to prMvido for the Fed -r Incorporation and Inclusion of the Territory of Er-trm
within Our Empire,

Secti. 9: Ali inhabitants of the teritory of Eritrca except persons possessing foreign nationality
are hereby declared to be subjects of Out Erpire and Ethiopian nationals. AUl inhabitants
born in the territory of Eritrea and having at least one indigeaou parent or
grandparent are also declared to be subjects of Our Empire; however if such preson
is in possession of foreign nationality, he is hereby permi ted to renounce within six
monfts of tho date thcrof the nationality granted above and retain suh forei n
nationality, but if he does not so renounce he shall thereupon lose scdh foreig natonaity.
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A SHORT CRITIQUE ON THE

"GOVERNMENAL-INTERESTS" ANALYSIS

by I. Ou. Agbede*

With the publication of Sedler's work on Ethiopian conflict of laws' it
looks as if the storm generated by the theoretical controversy on choice-of-law
problems in the United States may soon engulf the defenceless continent of Africa. it
is not the purpose of this short essay to revitw Seder's valuable work as the
present writer is not conversant with Ethiopian law. All we intend to do is to
examine briefly the very premise-governmental-interest doctrine-from which Sedler
has chosen to analyse and discuss Ethiopian law, It is hoped however that our
discussion wili throw some light on the relative worth of this doctrine.

A discussion of the 'Governmental-interest" analysis may justifiably be based on
an appraisal of Currie's works2 as there has been hitherto no significant develop-
ment on this theory as fashioned by Currie. The most widely discussed and probably
the most controversial theory of choice of law in recent years in Curries "govern-
mental-interest" analysis. Like Ehrenzwcig' "basic lex fori" doctrine, Currie's theory
is supposedly a general approach to choice-of-law problems. According to Currie,
the central problem of conflict of law is to find the appropriate rule of decision
when the interests of two or more states are potentially involved) in other words,
its object is simply to determine which interest shall yield Consequently, hc insists
that a court should normally apply the forum law in cases where the forum has a
"legitimate" interest in the application of its law. But when a court is asked to
apply the law of a foreign state:

it should inquire into the policies expressed in the respective laws
and into the circumstances in which it is reasonable for the res-
pective states to assert an interest in the application of those
policies. In making these determinations the court should employ
the ordinary process of construction and intcrpretation-t

Having determined which state may -reasonably" assert an interest, the court should
apply the law of that state if it is the only state with a reasonable interest. But

* LL. M., Ph. D. (Loud.) Of the Inner Tempic, Barrister-at-Law.
1, R, A. Scdkr, Pe Conflict of Law in Ekiopia, (1965, Faculty of Law, Haile Sellassie I University,

Addis Ababa).
26 Most or Ctirrie's works are now compi]ed in his Selected Essays in the Conflict of Laws

(1963) which consists of fourteen essays written in the course of a period of twenty years- In
addition to this work the following are relevant to the prcswnt discussion: B. Currie "The
Disinterested Third State," Law and Contemporary Problems. vol. 28 (1963), p. 754; "Coniments
on Babcock v- Jacks.a," Columbia L. Rev., vol. 63 (1963), pp, 1233-1243.

3, Seleted Essays, cited above at note 2. pp. 66, 178.
4. Id- p, 163.
5. Id, pp. 183-184; "Comments on Babcock v. Fackson," cit.zd above at note 2, p. 1242.
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where foreign states disclaim interest or where more than one state asserts an
interest the court must apply the forum law whether or not the foreign states have
equal or greater interest in the application of their laws than the forum state has.'
To Currie, it is inappropriate to ask a court to weigh and choose between the
confticting interests of the forum and some other states.7 To do so is to dabble
into -a political function of a very high order" t Consequently, the choice between
the conflicting interests of foreign states must be left to the legislature while the
court should supply the forum law until the legislature gives guidance as to how
the conflict should be resolved.9

It follows that the material contents of law are the dominant factors in the
determination of states' interests and of the choice of law rule.'0 However, Currie
conceded that some independent factors rnay reveal a state's interest in having its
law applied- For example, in "guest statute" cases, Currie suggested that fthe state
where the accident occurred would have an interest in "deterring wrongful conduct
within its borders and in providing a fund for the protection of local medical
creditors."" Currie gave little or no indication as to when a state's interest should
be regarded as "reasonable" or "legitimate' in having its law applied. Hc seems
however to have assumed that a state will be reasonably interested in having its law
applied to its peoplc. These "people" are variously defined as those who have their
-domicile",12 "domicile and residence"'3 in the state and as -residents,"14 "citizens,"U1

"resident-citizens," 6 "citizens or residents,"'17 "locals,"" or as persons who may be
entitled on the "basis of considerations of decency and farsighted self-interest to
equal treatment with local citizens."19 Sometimers the forum stateP and sometimes
"experts" 2' t on the particular branch of law involved (as opposed to conflict lawyers)
have been claimed by Currie as the competent. authority to determine state's interests
whereas Currie himself devoted most of his writings to the "probing" of state's
interests in the application of their laws in particular cases.Y

7. ibid.

8 - Seleeed Essays, cited above at note 2, pp. 121, 122, 124, 165, 187. 278.
9- "Politicians and not lawyers arc to resolve true conflks," Law and Cntemporary Problems,

voL 28 (1963), p. 789.
10. ",.. conflict of laws is a branch of domsti law-indoe, it is nothing more than the

construction and intci-pretation of domestic law in the light of possible conflicting foreign
inqrcts," 1hi5

1i. "Comments on Babcock v. Jackson," cited above at note 2, p. 1237.
12. Selected Essays, cited above at note 2, pp. 61, 103, 145.
13. d., pp. 103, 322.
14. Id, pp. 86, 91, 103. 120, 145, 149, 154. 253, 503.
15. Id.. pp. 103. 514.
36. Id.. p- 417.
17. Ict, pp- 103, 48.
18- Id.. pp. 89, 450,
19. Id-, p. 417.

20. Or the '*voice adopted by" it. Id., pp. 443-444.
21. "Experts in mortgage law and real-estate finance' are the competn authority to resolve

confict of 'purchase-money mortgages.'" id., p. 430.
22 "Irn my own rcscarchcs," C mi wrote, "I hav eacountcred an actual cas of the disinterested

third state only aon." Law and Contempoay PrieM. vOL 28 (1963), p- 773. See aiso
"Comkments on Bab-ock v- Jackson,' cited above at note 2, pp- 1233-1242;
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Currie himself only saw his approach as a means of eliminating "false" cortflicts,
'The clearest contribution of governmentat interest analysis to conflict-of-laws methods
is that it establishes' the existence of. . false problems and provides a workable
means of identifying them." 23  In the cases of "real" conflict the courts were
originally instructed not to indulge in weighing or balancing competing interests.
They we to rest content with the application of the forum laws. But in reconciling
his theory with the American Constitutional provisions,.2 Currie felt compelled to
concede that the forum court may apply foreign law even where the forum state
has a reasonable interest if that interest could be eliminated by a process of res-
trained abd moderate construction as a long-range "enlightened self-interest," altruisti-
cally inducing regard for another state's competing interests'25

In any event, Currie appears to have shifted ground in his final writing where
he proposed that a disinterested third state must either decline jurisdiction or, where
such a solution is foreclosed, it must attempt to determine the interest that the
legislature would have preferred if it had directed its attention to the issue.26

Currie has brought great learning and scholarship to bear on the problem of
resolving conflicts between states' law&, His writings are particuirly vigorous, lucid
and very detailed even if tedious. Their influencc on legal thinking is tremendous.
Currie probably has more disciples than any other modern theorist in this field of
law.2 The "interest" of a state's government is increasingly being alluded to by
American judges in recent decisions.2  Currie has undoubtedly made a positive
contribution to the issue as to when foreign laws should be applied in contradistinc-
ion to the negative contribution of the "local law" theorists. But hik proposed
solution is vulnerable almost at every turn29 It is hardly practicable or convenient
to make more than a brief comment in the present context.

23. Law and Contemporary A'oblem, vol. 28 (1963), p. 762.
24- Particularly the "full faith and ctmdi[" clause. Currie claimd support for his theory in the

"ful] faith and credit" clause, the "eqal protection" Clause and the "due process" clause of
the United States Constitutim

25. Selected Essays, cited above at note 2, pp. 53, 94, 186, 280, 297 ad Caapters 10 and 11.
26. According to Carri, a disinterested federal court "should frankly avow a purpe not to

divine the governing law by a pseudo-judicial reasoning but to put itself in the p ition of
Congress ad decide which interest Congress would sub-ordinate if it were to consider the
conflict from the point of view of national interest." See Law and Contemporary Problems,
voL 28 (1963). p. 788,

27, See, for example, R.A. Sedier, cited above at note 1; Dade, Tax L Re.., vol. 46, p. 141;
H. H. Kay, Book Review, F. Leg. E, vol. 18 (196,-66), p. 341. Curt's theory is supportod,
to some extent by Traynor, Hancock, Cbeatban, Sc le, Iflar and probabiy Cavers who prees
the world -purpose" to "policy".

28- Carrie probably derived his theory from the opinions of Justice Stonz in workmen's ompemsa-
lion cases such as to be found in Alaska Packers Association v. Indutrkd Accident Commis-
stn, 294 U.S. 532. Among the most famous ases claimed in support of the govenumetal-
interests theory are: Bernkrant v. Fowler, 55 Cal. 2d 588, 360 P. 2d 906 (19611; L4enzha
v. Kaufman, 239 Ore. L. 395, P.. 43 (1964); Dym v. Gordon 16 N. Y, 2d 120, 209 N. E.
2d 792 (1965) and the celebrated case of Babcock v. Jackson, 12 N.Y. 2d 475, 191 N, E.
2d 279 (1963). [Editor? note., These cases unfortunatly cannot all bc found in the Library,
Faculty of Law, HSIU, but they arc discussed in books on Private nternational Law avail-
able ther; e., D. F. Cavers. The Cheice-ofiLaw Mracess (1965).]

29- For a critical appraisal of Curr's theory see KegeL, "The Crisis of Conflict of Laws," R c-il!
des Coun, vol. 11 (1964), pp. 95-207; Reese "'Discussion of Major Areas of Choice of Law,"
Recuetl des cours. vol. 1 (1964), pp. 329-334; A. A. Ehrezweig, Teatlse on the Conflict of
Laws, Sec. 122; Cavers, Choice-of-Law Proces. pp. 98-112.
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The very premise of Currie's syllogism is of doubtful validity. A state is merely
a politicl abstraction and as such, one cannot meaningfuly speak of state's interest
separate and distinct from the individual or collective interests of the people within
its borders. Currie's theory is groteque insofar as it has had the effect of reducing
individuals to mere state-interest-carrying automata.

Even if "states" have separate interests, the process of ascertaining such interests,
as demonstrated by Currie,30 is at best fictitious if not wholly unworkable. Surely,
some domestic laws may express certain policies but it may be very difficult to
ascertain such policies. It certainly will be perplexing to determine the policies
expressed in all potentially applicable foreign laws. Speculation as to the purposes
or policies of common, law rules must, doubtless, involve an excursion into the
realm of legal history?' There are certainly many. law. which help tofurther
policies but can scarcely be said to have expressed them3U Moreover, the purposes
of a given domestic rule are not the only policies of the state that may bear on
the question of its spatial application." Furthermore, the domestic purpose of a rule
may throw little light on :the basic question as to whether that purpose will be
materially advanced by its application to out-of-state situations.4

Surely, in order to balance states' interests accurately, the Court must be sure
it properly formulates the interests to be weighed. both interests must be at the
same level of conceptual abstraction. The interests must be expressed in equivalent
terms. There are certainly no judicial standard for the evaluation of these impon-
derables How the Court will be able to accomplish tat task staggers the imagina-
tion. Again, analysis of domestic law may yield multiple purposes some of which
way point to different directions on the issue as to whether it should be applied
to an out-of-state situationh.3 The unguided "alcuus" of formulating, combining,
and permutating states' interests is at best a belated product "of a highly speculative
and attenuated attribution of purposes to a given law.' *M It has a tendency to
make everything depend on the particular judge. It has thus substituted a discretion-
ary system of equity for a -system of rules and we are thus back to the medieval
beginning of private international law,37

Currie's theory is unconvincing insofar as it assumes that a state has an interest
in the application of its private law; The application of foreign private law does
not derogate or run counter to the interest of the forum state in most cases.?
It is simply a step in the search for justice. No state has or would wish to have
a monopoly of justice. In the conflict of law field, we are not usually concerned
with the interests of govcniment but almost always w.ith the interest of private

30. See Selected Erays. cited above at note 2, Chs. 2, 3 & 5.
31. "Comrnmcm Lw itsc," according to Carrie, "is an instrument of social and economic policy- ,"

.kicted &n.a, cited above at note. 2, p , 65-
32. Cavwe, Choice-of-Law Process, P. 98.
33. See Id, p. 101.
34. Id, p- 108.
35. Cavers, cited above at note 29, p. 10.
36, id., p. 100.
37. Sec A.E. Anton, Privan inrerm&niai Law. p. 40.
38. It has been suggested that Curie's assurnption can only be valied in relation to Admiralty,

tax and currency matters, See Ehrenzwin& 'Pwte- lavnafltma Law, p. 63.
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parties. As argued elsewhere, the duty of the court "is not wholly or even primarily
to give effect to state interest but rather to balance these interests with such
private interests as seek recognition.Y39 Currie's assumption that a state is only
interested in having its law applied to its -residents, citizens, etc." is not borne out
by practice and is oertainly bound to produce injustices and absurdities if adopted.
His furthcr assumption that differences between states' laws can be resolved by
ordinary process of interpretation and construction is, to some extent, a hypocritical
concealment of the emergence of rules and principles that are distinctive to conflict
of laws.40

Even if these assumptions were valid, the economy of modern adjudication
demands that the Law be fairly certain or reasonably ascertainable. This requirement
precludes speculations into the policies expressed in foreign statutes and the deter-
mination of interests that will be materially advanced by enforcing such policies in
out-of-state situations- In any event, a judge who goes behind the express provisions
of a statute to discover the underlying policies and the interests that will be advan-
ced by its inforcement in a particular situation has only conjured up a phantom
law. He would be applying as law only what, in his fancy, is the policy behind
the statute. To adopt this approach is to utilize statutory laws for a purpose for
which they were never designed and for which they are singularly unsuited.4'

Granting the validity of its postulates, the 1govemmental-interests' analysis is at
best an auxiliary rule. It is inadequate as an all-pervasive principle of choice of law.
The process of 'interpretation and construction' of any state's statute can only begin
after the particular state has been ascertained. The ascertainment of the appropriate
jurisdiction is what the traditional choice-of-law rules have sought to achieve. The
'governmental-interest' analysis must therefore remain a super-structure on normal
choice-of-law rules.

The 'greatest contribution' of Currie's theory may not prove so great when
critically examined. For prediction about 'false conflicts in a situation where the
result of litigation wilt depend upon where the issue has been determined is, in
our view, an exercise in logic not in law. Furthermore, in the particular circurnstances
of many African states, the 'governmental interest' theory can only suceed in
advancing the interests of the former Colonial Powers as most of the existing statutes
in these states reflect their policies. Like Ehrenzweig, Currie appears to have slipped
into the 'single-jurisdiction' fallacy. There is no reason of policy or social convenience
why the interests or policies of more than one state cannot be mutually accommo-
dated in resolving a legal dispute.

Currie has obviously exhausted his resources before addressing his mind to the
basic problems of resolving 'real' conflicts between states' laws.4 Consequently, his
theory is limited to inter-state situations since no legislature is available in the
international level, outside the treaty spheres, which can resolve 'real' conflict. Even
within the inter-state areas, Currie's theory is inadequate as it makes no room for

39. Anion, cited above at note 37, p- 41,
40. Cavers, vitad above at note 28, p. 97.
41. ldmtical laws, acording to Currie, do not mean identical policies. Selected Essy, p. 153.
42.- On this issi, Currie wrote: "I have been unable to visualize a satisfactory system" see

,COmments on Babcock". cited. above at note 2, p. 1242.
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the protection or advancement of national interests. A union in which each state
seeks for the protection and advancement of its own policies and interests to the
exclusion of all others will surely be confronted with the disintegrating influence of
parochialism in jurisprudence. Moreover, as between states where confict practice
is not subject to constitutional restraint the theory can yield intolerable consequences.

Our experience with the 'vested interest' dogma, the theory of 'territorial sove-
reignty' and the doctrine of 'comity' has revealed the danger and the undesirability
of deriving specific choice-of-law rules from a general theory about the nature of
conflict of laws- As convincingly argued by a distinguished author:

The imperfections of conflict of laws do not result solely from
the special character and complexity of the question which Private
International law has for its object to resolve, but also from the
defective method which has been used in its elaboration. The authors
which have formulated its rules have almost always attempted
to deduce them from a very general and very abstract notion;
inter-territorial sovereignty, personal sovereignty, community of laws
between states,, international courtesy - maintenance of rights vested
under the law of a foreign state etc.

The learned author went further to say:
The a priori principle from which these authors have pretended
to derive their theory has always proved powerless to furnish or
justify a practical rule. On the contrary, it has only too often misled
such author in his search for a solution.4'

Currie appears to have lost his bearing when he ignored this warning. A
"jurisprudence of interests' as a general principle of choice of law, is logically defi-
dent and in practice unworkable once it is recognised that conflicting interests can
not be measured qualitatively. Currie knew he was navigating the proverbial Scylla
and Charybdis and hence he judiciously abandoned his boat. The vessel of 'govern-
mental-interest' theory has been left irretrievably stranded. Currie's belated efforts
to salvage it by proposing that the courts must speculate on what the legislature
would have done seems a clear indication of the fictitious character of the 'govern-
mental-interest' theory."4

It should be admitted, however, that Currie's theory can provide useful
guidance in the area of public policy decisions. But the use of public policy is
generally acknowledged, at any rate under the common law, as an exception to
the normal application of conflict rules and, as such, reliance on it has been rather
sparing. It may nevertheless be fairly concluded as suggested elsewhere that "it
does no harm to say that policy analysis is a continuing search for governmental
interests provided we recognise that what we ought to do in any event is to analyse
the problem in terms of all the relevant choice-of-law coosiderations, of which the
interest behind the forum internal rule is only one." 45

43. Anminjon, Le Doai"ne de dcraU intemwfiomi prvd (1922), 49 Clwict 905, cited from Lore'en=,
Sde-ted Emsay, p. 12.

44. Curries theory has a smack of Hideonfstic pil!osophy with the Interest and policy of the
state' subsituted for the pain and pleasure of the 'iadividual". Like that philosophy, Carrie's

theory has vrcctvd a colossal super-structure on an Imaginary foundation.
45. LA. Leflar, Choice-influencin Considcrations in Conflict Uws, N.U.Y.L. Rep., vol. 41 (1966),

p. 267 at 395-
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THE POTE-NTIA S AND LIMITATIONS OF CODIFICATION

by Arthur Taylor von Mehren*

On May 5, 1960, the Emperor promulgated the Ethiopian Civil Code. In the
Preface to the new code, the Emperor speaks of the need for "precise and
detailed rules" and furtber states that: "It is essential that the law be clear and
intelligible to each and every citizen of Our Empire so that he may without difficulty
ascertain what are his rights and duties in the ordinary course of Iife, and this has
been accomplished in the Civil Code. It is equally important that a law which
embraces a varied and diverse subject matter, as is the case with the Civil Code,
form a consistent and unified whole...

In this passage are underlined two of the values traditionally emphasized in
discussions of codification, simplicity and intellectual coherence. The problem of
codification is, however, more complex and subtle. My purpose is to develop a
fuller statement of the potentials and the limitations of codifications. Such a consi-
deration may assist in understanding better the proper role and possible contribution
of the new code.

The classical Western codifications, for example, those of France and of Germany,
can be looked upon as historically inevitable responses to their society's need to
have a law coextensive with effective political and economic units that had already
emerged. France and Germany were for historical reasons politically and economi-
cally nations before they had a uniform national law and administration of justice.
Indeed, England is the only European country in which a gap between the effective
political and economic units and the effective legal unit did not persist into relatively
modern times. And when a contemporary polity faces the need and has, politically
speaking, the opportunity to close such a gap, considerations of convenience and of
expedition make recourse to legislation normal.

A somewhat related purpose - that of modernizing the society's legal rules and
principles-is typically encountered in developing societies where it is desired to
change certain aspects of social and economic patterns that are not fully consistent
with the requirements of a modernized social and economic structure.

Both these potentials of codification underlie in significant measure the Emperor's
decision to promulgate a Civil Code. Of course, promulgation alone does not ensure
that these goals will be achieved. A wide gap often exists between official law,
whether codified or not, and actual praetices and conceptions. Article 32 of the
Ethiopian Civil Code, which requires that every individual have a family name,
furnishes a convenient example of this proposition. The difficulties of obtaining legal
unity and modernization through formal law--4n particular codificaton-are many in
a society such as Ethiopia. This is not, however, an occasion for the exploration
of this topic. For present purposes, it suffices to note that codification serves to

* This artiele summarizes a talk givw on August 18, 1970, at Haile Seltassie I University. Professor
vou Mchrun is Profeor of Law at Hareard Law School, Cambridge, Massahestts.
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provide the structures of forma and uniform rules and principles in terms of which
legal unity and modernization can be pursued by a society.

Let us turn then to a consideration of some of the other purposes that a
codification serves. The Preface of the Civil Code emphasizes, as pointed out above,
simplicity, clarity, and coherency. In what sense and to what extent can a Code
promote thes- values? A well-drawn Code forwards simplicity and clarity in the
administration of justice by providing a very useful law ordering and finding device.
A successful code is a sophisticated index to legal rules and principles and draws
together subject matter that is related in terms of policy and purpose so that
interrelations are more easily perceived and understood. Other, but more cumber-
some, devices serve thes functions in uncodified systems. For example, in the
United Status elaborate digest-indices keyed to a comprehensive system of unofficial
law reports orders the decisional materials in terms of which so many problems
are approached in a case-law system.

In addiLion, a code can provide a definitive answer to certain kinds of problems;
in particular, questions that are frequently encountered in identical or nearly identical
terms in the administration of justice and that admit of categorical answers as
distinguished from answers derived from a weighing of various relevant elements.
Thus the age for majority can be clearly prescribed but not what constitutes hin-
derance of performance "so that the essence of the contract is affected" and can-
ceIlation is available under Article 1788 of the Civil Code. No system of law,
codified or otherwise, can provide simplicity or certainty where the problem requires
for wise resolution an exercise of judgment by the adjudicator as distinguished from
a mechanical application of a dispositive rule. And for various reasons, including
the tendency of life to defy attempts to contain it in a single, simple category, the
areas in which legal rules can be truly simple and precise are fewer and more
restricted than one initially assumes. Some codes, in particular the ill-fated Prussian
Allgemeines Landrecht at the end of the 18th century, have ignored this natural
limit upon codification. The effort to do too much inevitably results in a confusing
and unworkable situation. When natural limitations upon codification are largely
ignored by the codifier or, subsequently, by those charged with the code's administ-
ration, the codified system can not long endure.

Another limitation upon codification that must be kept in mind is that the
Code, with the passage of time, inevitably becomes less central to the administra-
tion of justice and loscs, as well, a significant measure of its original simplicity
and intellectual coherence. The reasons for this phenomenon are obvious- As time
passes, new problems and new values, which the code did not-indeed, could not-
take into account, emerge. Consequently, new solutions are required that may not
derive easily or directly from the code. In addition, the materials that must be
mastercd in order to understand what meaning the code has in actual application
expand significantly as a body of adjudicative experience is built up with respect to
code provisions. Ultimately, this process of aging reaches the point at which the
code is nothing more than a formal starting point for legal reasoning and-in the
form of annotated editions-a convenient law ordering and finding device. In some
fields, for example, that of deliets, the French Civil Code of 1804 is now in this
position.

There is another limitation upon codification that deserves mention, a limitation
that flows directly from certain advantages of codilication, those already mentioned
of simplicity, clarity, and intellectual coherence. There is a human tendency, especially

- 196 -



TIE POTENTIALS AND LIMITATIONS OF CODIFICATION

where a code is still relatively young, to overestimate its potential- This leads to
rather mechanical and wooden interpretation and impedes the further development
of the legal order. A code is a useful aid in our thinking about legal problems
but it should not replace thought and reflection.

In reflecting upon codification it is also welt to keep in mind that wise solutions
to legal problems require attention not only to general structure and intellectual
symmetry but also to the specific facts of individual cases. A code system, especial-
ly when it is still relatively young, tends to operate in many fields on a higher
level of generalization than is probably wise. (Conversely, uncodified systems in
many areas may be too pLrticularized and lose the ordering and disciplining value
of intellectual structure and coherence.) Codified systems thus benefit greatly from
study of the judicial decisions applying the code. Such study sensitizes the jurist to
the importance of understanding a particular problem in its full factual coidplexity.
(Conversely, uncodified systems benefit greatly from the structure and discipline that
are imposed by reflective legal scholarship upon the particularized solution of disputes.)

In suggesting some of the potentials and some of the limitations inherent in
codified legal systems, my basic purpose is to show that no legal system-codified or
uncodfled-an provide complete or permanent solutions. At some periods, it has
been urged that certain codified systems were logically complete; that is to say, that
the system either contained explicitly the solution to any given problem or, if not,
a solution could be derived from the code through purely logical procedures that
did not involve considerations of policies and of values. This audacious claim of
logical completeness has not survived the hard test of experience. The legal materials-
in the case of Ethiopia, a civil code--with which we begin our efforts to resolve
wisely legal problems embody,- of course, a great deal of organized and disciplined
human experience. A sound legal order accepts the discipline and direction contained
in the system's authoritative starting points for legal reasoning, but does so under-
standingly and with awareness that where circumstances - or values have changed,
new solutions may be required.-A jurist's responsibility is always to understand and,
where past solutions no longer appear appropriate, to create new solutions adapted
to the society's needs and to its legal and social traditions.

You will, therefore, as future men of the law do your country and your pro-
fession a disservice if you approach understanding your code as a simple exercise
in grammar and in dictionary definition. You need to study the policies. that inform
its provisions and to be aware, as well, that the drafters could not fully grasp
even the complexity of the present, let alone what the future will bring. With such
awareness, you will be less likely to abdicate your responsibility as jurists to de-
velop and adjust the law as society comes both to understand more fully problems
that were foreseen when the code was drafted and to face new problems that
either did not then exist or were not foreseen by the drafters.
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QUIZZES IN ETHIOPIAN FAMILY LAW

by George Krzeczunowtcz *

Readers of the Journal of Ethiopian Law are invited to test their knowledge of
the law and their skill in formulating answers to legal quizzes by submitting to the
Journal written answers to the following problems selected from the author's 24
Problems in Ethiopian Family Law, which was published in mimeographed form during
the 1970-1,971 academic year. The best written answers to each quiz submitted to
the Journal in either Amharic or English will be printed in volume 9-1 of the
Journal, scheduled to appear in December, 1972. Answers should be submitted before
September 11, 1972. Each participant whose answer is selected for publication will
receive a free copy of the Journal issue in which his answer appears plus five off-
prints of his answer. The participant who submits the most satisfactory answer to
all four quizzes will receive a years subscription to the Journal without charge in
addition to a free copy of volume 9-1 and the author's off-prints for any answer
which is published. Participants are not obliged to answer all quizzes.

Prolem I

As shown by Profssor Ren6 David,' the expert draftsman of the Civil Code,
the draft rule providing for cessation of affinity upon marriage-dissolution was (for
reasons unknown) reversed by Parliament to the effect that the affinity bond subsists
notwithstanding such dissolution: see Article 555 of the Civil Code?

What are the effects of this parliamentary reversal in the fields of:
1. impediments to marriage?
2. maintenance duties?

Problem 2

"Article 852 of the Civil Code, which was added to the Code by the Codifi-
cation Commission, makes the (earlier drafted) Article 713 redundant.'"

Faculty of Law. Hail Scliassie I University,
I. See R. David, Le droir de [a famile dam te code CM/t f&iopien (Milano, Giuffit. 1967). p. 15.

ftn. 1.
2. Article 555 staes,

Art. 555.- Cessatwin of Affinity.
A b od of Affinity shall subsist in the direct and collateral line notwithstanding that the
marriage by whkh it was created is dissolved.

(Note that the old titlc of this Article, contradcting cbh prcsnt content, was inadvertently
retaned)

3. The texts, of thes Articles are as follows:
Art. 713.-No right of successmn.
An irrqular union shaI rot croate any right of succession betwieen the man aud the woman

nga ed in such union.
Art 82,-Droauion -on the State,
In default of rtlativcs, thq inheritance of the deceased Shall devolve upon. the State
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1, Is this allegation of redundamcy right or wrong and why?
2. Suppose that a legacy to a concubine is judicially annulled as "contrary to

law" (Art 866(1)),4 the law deemed infringed being that of Article 713. Is such
decision right or wrong and why?

Problem 3

The Codification Commission made a number of amendments and additions to
the draft provisions submitted by Professor David. How can we reconcile commission-
added Article 626 of the Civil Code5 with:

I. commission-added Article 591,5 providing in sub-article (c) that error con-
cerning the other spouse's "inabi1ity 7 to consummate the marriage is an error of
substance (which justifies marriage-dissolution under Article 61R)?B

2. commission-drafted Article 696(3? to the effect that the consequences of
judicial-marriage-dissolution depend, among other things, on marriage-consunnmation?

Problem 4

As shown by Professor David,'0 a draft provision submitted to the Codifica-
tion Commission gave bigamous marriages, the legal status of concubinate (irregular
union). The Commission rejected this provision. No reasons are recorded. The
rejection can mean either:

4. The text of Artice 866(1) is as follows:
(1) A provision contained in a will shall be of no effcct where its object is contrar to
the law Or moraLity.

5- See David, cited abovr at note 1, p- 5, ft 4-0 The text of Atile 626 states:
Art 626.-Connnm of nxarringa
The effects of marriage shall in no way depend on the real or presumed consunawn tion of
the marriage.

6- l., p. 55, ftn. 22. The text of Article 591 states:
Ar. 591.-2. Restrictf ie enumerafon.
The following errors only shall be considered as crrors of substauec; 'h a t
(c) error on the state of health or the bodily conformation of the spouse. who is afected by

leprosy or who does not hae the requisite organs for the conmmmation of the mariag.
7, See Amaric version.

8, The text of Article 618 reads:
-, Art. 61.--ror

(1) Whosoever has contracted a marriage wider the influence of an error of substancc may
apply to the court to order the dissolution drof.

(2) Such application may not be made six months after the diseooery of such error, and,
in any case, two year after the celebratio of the mariage.

9. See David, cited above at note 1. p. 62. ftx. 69 in tine. The text of Articl 696(3 sta:es:
(3) It shabl in particular have regard to the good or bad faith of the spouss, the fact

that the marriage has been consummated or not, the interest of tht children, if ary,
born of the dissolved union and the interest of third parties in good faith.

10. See David, cited above at note 1, p. S7, ftn. 37.
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I, that, notwithstanding Article 585 cur 3347(1) of the Civil Code"t and Article
616 of the Penal Code,'2 marriages of most bigamists (the moslems) continue to be
legal marriages in view of the 1944 Proclamation on Kadis and Naibas councils;t3 or

2. that bigamous "marriages", far from being legal marriages, must be denied
even the legal effects of irregular union (Le., those of Articles 714, 715, 717);14 or

3. that the rejected provision was superfluous, since, for the purpose of such
effects most bigamous unions fully satisfy the "state of fact" definition of irregular
union in Articles 708-709(l);15

11. The texts of these provisions are as follows:
Art. 585,-Bigamy.
A r-ron may not contract marriage so long as he is bound by the bonds of a preceding
marriage.
Art. 3347,-Repets.
(1) Unless otherwisc cxpre~ty provided, all rules whether written or omtomary previously in

force concerning matters provided for in this Code shall be replaced by this Code and
are hereby remealed.

12, Article 616 of the Penal Code states:
Art. 616.-Bigamy.
(1) Whosoever, being tied by the bard tf a valid marriage intentionally contracts another

marriage before the first union has been dissolved or annulled,
is punishable with simple imprisonment, or, in grave case%, and espec[ally where the
offender has riisled hi. partner in the second union as to this trft state with rigorous
imprisonmeot not exceeding five years.

(2) Any unmarried person who marries another he knows to be tied by the bond of an
existing marriage, is punishable with simple imprisonment.

(3) Limitation of criminal proceedings is suspended until such time as one of the two mar-
riages shall have bccn dissolved or annulled.

13. Kadls and Naibas Councils Proclamation, 1944, Proc. No. 62, Neg. Gaz., yevr 3. no. 9.

14. The texts of these Articles are as follows:
Art, 7!4.-Surety for debts of womn.
A man engaged in an irregular union shall stand joint and several surety of the woman, by
virtue of the law, in all contracts which are conctaded by the woran and which are nccu-s-
sary for the maintenanee of tho man or of the woman or of the childrcn born of the irregu-
lar union.
Art. 71 5.-Fdiaion of Cildret,
The filiation of the children born of an irregular union shall be established in accordance with
the Chapter of this Title relating to "Filiation".
Art. 717.-2. By tm man.
(i) A man engaged in an irriegiar union may at any time put an end to such union.
(2) In such a case, if equity so reqaires, he may be condemned by the court to pay an

indemnity to the woman corresponding to the expense of the maintenance of the woman
for not more than six months-

15. The texts of these provisions are as follows:
Art. 708.-Definition.
An irregular union is the state of fact which is crealed when a man and a woman live
together as husband and wife without having contracted marriage.
Art. 709.-xpafrat[on.
(I) It is neec-ssary arid sufficient in order to have an irregular union that the behaviour of

the man and of the woman be analogous to that of married people
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4. that the rejected provision was superfluous, since apart from final validation
possibilities (Art- 613), 6 bigamous marriages are always valid until the occurrence of
a sanctioning dissolution, if any (Art. 612 cm Art. 696 (1), (2)).17

Choose and argue one of the above propositions. With respect to the second
and third propositions, note that the Commission also rtjected a provision allowing
the husband, wife consenting, to keep an irregular union and replaced it with the
mandatory Article 643(2)."m But note also that irregular unions are recognized and
regulated by law (Arts. 708-720).39

16. The text of Article 613 states:
Art. 613.--3. Valdellan,

The mariap contracted by the bipimos spouse shal] become valid on the day when the
former spouse dies.

17. The texts of tbese prVisions are as followst
Art. 612.-2. Dinohalion of marriagg,
(1) In the cs mentioned in ArL- 611 the dissolution of the ma-riage shall be ordered olm the

applcLation of either of the spouses or the bigamous spouse or on the request of the public
prosecutor.

2) The court shall not order dissolution unless it is establishcd, in an indisputable manner,
that the former spouse of the biamnous spow was alive at the time when the marriajg
was celebrated.

Art. 696. Rule to be fallowed
(I) Where the court orders the dissolution of a marriage as a sanction of the conditions of

marriage, it shall regulate according to equity the consequences of such dissolution-
(2) It shall be guided by the rules regarding the liquidation of the relations between spouses

in cases of divorce (Art. 690-69).
This fourth alternative has been suggestod by Professor O'Dnovan in her Article on void and
voidable marriages in Ethiopia whieh is to s.ppacar in the next issue of the Journal.

IS. See David. cited above at note 1, p. 58, fl. 44. Artle 643(2) reads:
(2) The husband outs fidelity to his wife.

19. These articles comprise Chapter k (irregular Unian) of Book 11, Title IV of t.e Civil Cod
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