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The following reports are cases decided by the Supreme Imperial and the High

Courts of Ethiopia. The Amharic judgment is official and always precedes the Eng-
lish.

The Journal of Ethiopian Law is a scholarly publication, addressing itself to all
members of the profession. Its purpose in publishing judgments is to make known
to the profession interesting decisions which in the opinion of the Board and Editors
raise important issues of law. In selecting a particular judgment for publication, the
Board and Editors do not wish to convey the impression that the judgment is
definitive on any proposition for which it may stand although the quality of the
the decision is always an important consideration in determining whether it should
be included in the Journal. When, in the opinion of a Board Member or an Editor,
a judgment is of interest and raises an important issue of law but there is reason
to believe that aspects of the decision are contestable or that the result reached
by the court is not clearly the only supportable conclusion, a note on the case
is often included. The absence of such a note is not however to be interpreted
as indicating complete finality on the issues raised in the case, as it is expected
that members of the profession on all levels may hold differing opinions on the
merits of any judgment published herein.

The Members of the Board and
The Editors.
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SUPREME IMPERIAL COURT
Addis Ababa, Div. No. 1

Justices:
Afenegus Teshome Haile Mariam

Ato Tadesse Tekle Giorgis
Ato Haile Betselot M

MUNICIPALITY OF ADDIS ABABA v. LION PHARMACY CO. LTD.

Civil Appeal No. 1766/56

Taxation—License fee on storerooms— Powers of Courts regarding complaints relating to the legality
of fees— Art. 43, Revised Constitution; Legal Notice No. 16752, Arts. 35, 51(1), 84.

On appeal from the decision of the High Court which held that the plaintiff-respondent was
illegally requiied to pay a separate licence fee on depots he used for storing the medicine he sold.
Held: The High Court decision affirmed.

1. If the complaint is not against the amount of fee levied but relates to the legality thereof,
the case properly falls within the jurisdiction of the courts.

2. A person is required to pay license fee on depots only if he profits from leasing it and
not when he uses the same for storing goods that he trades.

JUDGMENT

This is an appeal from the order passed by the High Court on November 14,
1963, in file No. 83/56. On October 5, 1964 an appeal against this order was lodged
in the Supreme Imperial Court, Third Division. Thereafter the appeal was transferred
to the First Division because one of the judges sitting in the Third Division had
previously considered the case in the High Court.

The facts giving rise to this appeal are as follows: In his statement of claim
submitted to the High Court the Plaintiff, the present respondent, stated that he
was a retailer of drugs, alleged that he had paid municipal fees in accordance with
Legal Notice No. 167 of 1952, Article 51(1), and contended that he was illegally
required to pay a special licence fee for his drug storeroom - a building attached
to the pharmacy, and moved for the cancellation thereof.

The Defendant, the present appellant, who was summoned to answer the ¢laim
submitted the following two arguments: 1) should the appellant complain against the
amount of the fee levied, such complaint should be submitted to the Municipal
Council and not to the courts. 2) Legal Notice 167 invests the Municipality with
the power to levy licence fees on depots (storerooms) and therefore the licence fee
is imposed legally.

The Respondent cross-replied that: 1) he did not complain against the amount
of the fee levied, but challenged the legality of the fee required and he is not

— 6 —
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MUNICIPALITY OF A. A. V LION PHARMACY

therefore required to submit an application to the Municipal Council. 2) a licence
fee is imposed only on persons who lease storerooms and collect rent therefrom.

After the High Court recorded the arguments advanced by both parties regarding
the facts and the law it held that the plaintiff was illegally required to pay licence |
fees for a storeroom which he had not leased to another, and cancelled the licence
fee imposed.

In its memorandum of appeal the Appellant asserted that Legal Notice No.
167 authorizes the Municipality to levy certain forms of fees on traders, and that
the law requires traders to pay fees on their storerooms, and moved for revérsal
of the High Court’s decision which he maintained was contrary to the spirit of the
law. In support of its argument it has introduced in evidence a copy of the judgment
of the Supreme Imperial Court, Third Division, in file No. 552/55.

We shall primarily consider the Appellant’s contention that it is the Municipal
Council and not the civil courts which may entertain the matter in dispute.

The Respondent did not complain to the High Court against the amount of
fee levied but he challenged the legality of said fee. Article 43 of the Constitution
declares that no person shall be deprived of his life, liberty or property except in
accordance with the law. Hence any person who alleges that his interests have
been damaged illegally may complain to the courts. If the Appellant’s complaint
had been directed against the amount of the fee charged and not the legality
thereof, his complaint would not have been rejected. However, his principal contention
is that there is no law which requires him to pay licence fees and therefore the
Court has properly taken jurisdiction over the case. Although the Municipal Council
is empowered to resolve disputes regarding the fee, it is not authorized to interpret
the law. However, where the complaint does not relate to the amount of the fee
but challenges the levying thereof it is within the jurisdiction of the court to
interpret the law and adjudicate the subject matter of the dispute.

We have also examined the file presented by the Appellant in support of his
contention. We have not followed the decision rendered in the case cited by the
Appellant because we are of the opinion that the Court’s decision was rendered without
reference to the law and furthermore there is no law which makes the decision
binding on us. For the foregoing reasons, therefore, we find that the High Court
properly exercised jurisdiction in entertaining the claim.

Reverting to the merits of the case we find for the reasons stated that the
High Court properly held that the fee charged was illegal,

Legal Notice No. 167 specifies the fees which the Municipality may collect from
traders. The law provides that fees shall be levied and charged on depots. Articles
35 and 85 of the schedule to the Legal Notice specifically provide that fees shall
be charged on depots for trade goods. The question now is what type of traders
are required to pay fees by the Legal Notice? The fundamental principle is that
a cause must exist for the payment and levying of fees. Payment of tax or fees
shall not be effected witkout a cause for the payment thereof, A person who owns a
depot pays fees thereon not by reason of the fact that the depot belongs to him
but because he uses the depot in carrying on commercial activities. Thus, where a
person  constructs a depot and derives profit therefrom by leasing the same to
traders, he is considered to carry out commerical activities, to wit, the lease of a
depot and is therefore required to pay a fee on the depot. However the Appellant
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has failed to offer proof that the Respondent had carried out such commercial activities.
The respondent operates the business of the sale of drugs and has a depot wherein
he stores these drugs. However he uses the depot for the custody of the drugs
and does not derive profit therefrom by leasing the same to traders. Therefore as
he does not carry on commercial activities by leasing the depot and since he yses
the depot for the -preservation of drugs intended to be sold, he may not be
required to pay fees thereon.

It is common knowledge that many traders use storehouses for storage of
certain commodities. Where a trader restricts his depot to such a use and does not
derive profit from it by leasing it, the trader may not be required to pay fees on
the depot. The law must be interpreted along the lines put forth hereinabove. The
decision of the High Court accords with the spirit of the law. It is hereby affirmed
and the appeal is dismissed.

January 14, 1969
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SUPREME IMPERIAL COURT
Addis Ababa, Div. Ne. 6

Justices: Vice Afenegus Tasew Ayele
Ato Gebre Michael Wolde Tensae
Ato Kebede Habte Mariam

MAMITE BEDANE v. MULUGETA KURTE & DEBEL JELDU
Civil Appeal No. 147/60.

Succession—Rights in intestate succession—Arrangements by arbitrarors—Civ. C. Arts. 842-856, 1678,
1728(3), 1808, 1810(1), 3307-3346.

On appeal from the decision of the High Court holding that arrangements effected by arbitra-
tors are valid.

Held: The decision of the lower court reversed. ’

1. To have a right in the share of an intestate succession one must establish filial relation-
ship or the status of an adopted child.

2. A succession arrangement which includes persons who have no right to participate in the
succession is without effect,

JUDGMENT

This appeal is lodged against the judgment of the lower court which refused
to invalidate a succession arrangement. The Appellant and her sister, one Aselefech
Bedane, were the original plaintiffis and the respondents, were the defendants. The
subject matter of the suit relates to property once owned by Ato Bedane Hay
who died intestate in 1960. On the day following the fortieth-day anniversary of
Ato Bedane’s death local elders gathered and partitioned the decedent’s property
among the alleged heirs. The original plaintiff, Woiz. Mamite Bedane was informed
of her share in the succession and had signified her acceptance of the arrangement
by her signature affixed with the assistance of one Ato Yigezu Gebre Selassie.

Thereafter, Woiz. Mamite and her sister Aselefech instituted a suit for inval-
idation of the succession agreement. The appellant submitted an application to the
Menagesha Awradja Court on April 12, 1962 and pursuant to this application a
“kelate” was written to the Addis Alem Woreda Court. In her statement of claim
to the Addis Alem Awradja Court the Appellant pleaded that the defendants possess
the property in dispute without having any title thereto and that the agreement
relating to the partition was unlawful because the terms therein were solely dictated
by defendants who took advantage of her illiteracy and womanhood. When the
value of the property was assessed, it was found that the suit was outside the
material jurisdiction of the Awradja Court and the case was transferred to the
High Court where the following two contentions were made: (a) that the partition
agreement made between the plaintiff and the defendants on March 3, 1962 was
of no effect; and (b) that the Defendants possess the property in question with-
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MAMITE BEDANE v. MULUGETA KURTE

out having any title thereto. The latter claim was made at the Awradja Court. However,
the argument that the agreement relating to the succession is invalid was raised
in an application dated February 5, 1966 filed in the Addis Ababa High Court.

The defendants answered that they acquired the propertyin question from their
father, Ato Bedanme, by succession; they, his heirs-at-law, gathered on the forticth
day following his death and partitioned the property among them; that the appellant
had consented to the manner in which the partition was effected and had signed
signifying her consent; and that therefore the agreement is not subject to invalidation.
A copy of the document whereby the partitioning of the property among the heirs
was effected by the local elders has been produced and constitutes Plainfiff’s Exhibit
No. 1.

The High Court held that the agreement concluded on March 3, 1962 is valid
by virtue of Article 3312(1) and (2) of the Civil Code and dismissed the suit. The
appeal pending before this Court was entered from the decision rendered by the
High Court on October 20, 1966 in Civil File No. 147/60.

Even though the suit is for the recovery of land, the case has incidentally off-
ered us with the opportunity to examine the succession of Ato Bedane’s property
because said succession was submitted as a defence. We shall at the outset examine
the Respondent’s Exhibit No. I, i.e., the document embodying the agreement conclu- -
ded on March 3, 1962 whereby the alleged partitioning of Ato Bedane’s property
among his heirs was effected. The introductory passage of the document reads:
«Whereas our father Ato Bedane Hay died intestate, we, the heirs of Ato Bedane,
have agreed and consented to the partitioning of the decedent’s estate among
ourselves™.

The manner of the partitioning is then set forth. The original Defendants, Mulugeta
Bedane and Debel Bedane, have been listed in the document among the decedent’s
children and their share in the succession has been fixed therein. However, the
Appellant insists that Mulugeta Bedane and Debel Bedane are not the children
of Bedane Hay. To this end, in its session convened on March 30, 1967, this
Appellate Court, with a view to establishing the truth or otherwise of the filial’
relationship of the Defendants to the deceased, put a question to the Respondents.

Mulugeta Bedane replied that he was the adopted child of the deceased; and
that he did not possess any documentary evidence in support thereof but that he
could prove the same by witnesses. Debel Bedane answered that he was not only
the step son of Ato Bedane but that he was also his adopted child; he has also
stated that he does not possess any documentary evidence.

The answers given by the Respondents tend toshow that the Appeliant’s reference
to the Respondents as Mulugeta Kurte and Debel Jeldu is correct and that her
objection regarding the filial status of the Respondents is not without merit.

We shall now proceed to consider whether the Respondents have the right to
inherit the decedent’s succession. As a matter of custom and as a matter of law
sucoession devolves upon a person cither by will or by reason of the existence of
a bond of natural relationship between him and the deceased. By which of these
two means.do Respondents claim to have acquired the right to succeed the decea-
sed? They have themselves expressly admitted that they are not the sonms of the
decedent; they have not produced evidence in support of the claim that they are
the adopted sons of the deceased and so their case does not come under
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Articles 842 to 856 of the Civil Code. How would a person who is not related
to the deceased and one who has not been mentioned in the will drawn by the
deceased have the right to share in the succession merely by reason of living in
the same house with the deceased? Since neither custom nor the civil law recog-
nizes such right we shall next examine the agreement of partition alleged to .
have been effected by the local elders on March 3, 1962. The conclusion of contracts,
agreements and compromises forms part of our custom and the law provides the
manner in which a contract may be formed.

A person may not be a party to a contract or to a compromise unless he
possesses a right and has the capacity to dispose thereof. Contracts entered 4nto
between parties who do not possess a right or do not have capacity are of no
effect. Article 1678 provides that.

No valid contract shall exist unless:

(a) the parties are capable of contracting and give their consent sustainable
at law; and

(b) the object of the contract is sufficiently defined and is possible and
lawful.

Was the agreement cntered into between the Appellant and the Respondents in
the presence of the local elders an agreement concluded between parties who are
capable and is the object of the agreement sufficiently defined, possible and lawful?
The Appellant sought the invalidation of the contract concluded on March 3, 1962
within a period of less than two months from the formation thereof on the ground
that the Respondents do not possess the right to succeed the deceased. The elders do
not have the power to confer upon the Respondents the right to succeed the deceased
and to partition the deceased’s estate among them.

The partitioning effected by the elders after acknowledgment of the rights of the
persons who alleged to be the deceased’s heirs shall be annulled. The elders’
decision would have been upheld under Articles 3307 to 3346 of the Civil Code
had the agreement relating to the partition been not contrary to law or good
morals. We are of the opinion that the agreement in question is contrary to law
and good morals on two grounds: whereas it was discovered that the Respondents
were not the children of the deceased and whereas they failed to adduce evidence
to prove that they were the adopted children of the deceased, they were allowed
to have equal shares or even greater sharesthan the children of the deceased. Secondly,
the respondents who were not related to the deceased were given the status of heir.

The Respondents acquired the property, the subject matter of this appeal, by
virtue of the agreement concluded on March 3, 1962. The Respondents entered into the
said agreement purporting to be the children and therefore the heirs of the deceased.
The Respondents have themselves expressly conceded that they are not the
sons of the deceased. Hence it is clear that the agreement in question was entered
into between parties who did not possess a right and were not capable of
entering into the said agreement. Although the law provides for an action to
be taken against a person who with intent to achieve an illegal benefit misleads
a third party, said action may not be taken in this Court. Appellant pleaded
that she had not understood the agreement and that while her illiteracy was
common knowledge the contents of the agreement had not been read to her.
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MAMITE BEDANE v. MULUGETA KURTE

Therefore, we make the following findings:

(a) We have recorded Respondents’ admission that they were not the sons
of Ato Bedane.

(b) The Respondents who claim to be adopted children of the deceased have
not produced any evidence in support of their claim. *

(¢) We have considered the provisions of Article 842 of the Civil Code which
relate to intestate succession, and that.

(d) they were falsely mentioned in the March 3, 1962 agreement as Bedane’s
children and therefore the decision rendered without any basis is contrary
to law.

(¢) The provisions of Article 1728(3) support the Appellant’s claim regarding
her illiteracy.

(f) The Appellant instituted a suit on May 1961 to invalidate the agreement
and whereas we have considered Articles 1810(1) of the Civil Code.

We hold that the Respondents were attributed the status of heir without being
Bedane Hay’s children, without offering evidence to show that they were the
heirs, and the judgment of the High Court is hereby reversed in accordance with
Article 348 of the Civil Procedure Code. We hereby direct the Respondents to
restore to the Appellant the property in question.

The right of the Respondents is reserved to bring an action to prove that they
are the adopted children of Ato Bedane.

Delivered unanimously at the Supreme Imperial Court this May 15, 1968.

Order

A copy of this judgment shall be sent to the High Court.

The Appellant shall receive costs on filing a bill of costs in accordance with Article
463 of the Civil Procedure Code.

May 15, 1968

—17 —
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HIGH COURT
Addis Ababa, Commercial Division

Judges:
Ato Negussie Fitawake
Ato Assefa Liben
Ato Abebe Awgechew

GETACHEW BERHANE v. COMMERCIAL BANK OF ETHIOPIA S.C.

Civil Appeal No. 1604/59

Civil Law—False Accusation—Salary—Annual Leave—Moral damage—Counsel fee—Reinstatement to
work—Civ. C. Arts. 2109(a), 2116(3), 2120, 2570, 2571(2), 2573, 2574(2); Crim. Pro. C. Arts.
11, 15, 46 Legal Notice No. 302/64, Arts. 1(b), 5.

Plaintiff claims a total sum of E$ 11,468.50 in compensation for salary, annual lea\"e, moral
damage and counsel fee and requests to be reinstated to his work.

Held: Petition partially allowed.

1. Where a person suspects that a criminal act has been committed he has the duty to
report the same to the competent authorities. If the Public Prosecutor institutes charge after having
determined on the sufficiency of evidence then the person who reported the act may not be held
responsible for the outcome of the case.

2. Where a person, with the object of compromising another’s reputation, causes proceedings
to be instituted against him, or the Public Prosecutor with bad faith and without the accused
committing any criminal act prosecutes him, each shall be held liable only after he is found
guilty of said malicious conduct,

3. In a contract of employment where the duration is not fixed and does not result from
the nature or circumstances of the work and where the employee has been discharged without
good cause or proper notice, the latter is entitled to three months’ salary, but he is not
reinstated to his work,

4

JUDGMENT

The material facts giving rise to the case at bar are the following:

The present Plaintiff and three other employees of the Bank were charged in
the High Court in Criminal Case No. 1112/57 with having cashed and shared a
cheque drawn on the Bank in favor of the Indo-Ethiopian Textile Co. The present
Plaintiff was acquitted of the charge. The Plaintiff alleged that the Bank instituted
malicious prosecution against him on October 27, 1964, and contends that Article
441(b) of the Penal Code makes the Bank liable for its acts. The Plaintiff claims:

(@) Payment of salary up to the date that the charge was stricken, to wit,
twenty nine months and ten days

salary per month. .. ES$ 310.00
in the sum of .‘ E$ 9095.00
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(b) Payment for thirty six days- annual leave for two years and nine months
(Legal Notice 302 of 1964, Article 5(1)b)).. . .. ES875.50

(c) Compensation for moral damage in accordance with Articles 2109(a) and
2116(3) of the Civil Code. S e .. .E$1000.00

(d) Advocate fees incurred to defend the criminal charge. E$ 500.00
Total .. .E$ 11468.50

Morcover, the Plaintiff prays to be reinstated to his work and in accordance
with Article 2120 of the Civil Code he prays that the Court order publicity in. the
newspaper to be made at the Defendant’s expense to counter the effect of the
criminal charge on his honour and reputation.

The Plaintiff has not produced either oral or documentary evidence to prove
his claim other than a copy of the judgment of the criminal case. Counsel for the
Defendant has, however, submitted the following defense:

The Defendant Bank had not preferred in the High Court a criminal charge
against the Plaintiff. ¥ is a penal offence to pay twice for one and the same
cheque and to conceal the said cheque; and the Bank which is entrusted with the
public and government revenue has the duty, according to Articles 11 and 15 of
the Criminal Procedure Code and Article 438 (1) (@) and (b) of the Penal Code,
to report offences to the competent authorities. Moreover, the Bank did not asa
private prosecutor under Article 46 of the Criminal Procedure Code institute criminal
proceedings against the Plaintif. The Public Prosecutor has the discretion to
institute or not to institute proceedings after examining the sufficiency of the evidence
gathered. And even if the Plaintiff is acquitted on the charge, he does not have
the right to claim compensation by reason of the charge preferred by the Public
Prosecutor. Therefore, the Plaintiff’s claim regarding publication at the Defendant’s
expense in accordance with Article 2120 of the Civil Code and his claim regarding
moral damage under Article 2116(3) of the Civil Code are without merit.

Pursuant to Article 2570 et seq. of the Civil Code the employer or the emp-
loyee, as the case may be, may at any time terminate the contract. The employee’s right
in such cases is defined by Article 2573 of the Civil Code and Article 5 of Legal
Notice No.302. The Plaintiff has not asked the Court for grant of relief on these
grounds. Hence he has argued that the Defendant may dismiss the Plaintiff by
reason of the latter’s. fault. Counsel for the Defendant has offered in evidence a
copy of the cheque, an order to stop payment prepared in the Plaintiff’s handwri-
ting and the testimony given by one Ato Seyoum Dagne. He also submitted a
list of four witnesses.

From an examination of the arguments submitted by both parties we find that
the case at bar calls for determination of two issues. First, we have to consider
whether the fact that the Plaintiff was acquitted renders the Bank liable to pay
compensation to the Plaintiff for the alleged malicious prosecution. Second, whether
the Bank terminated the Plaintiffi’s employment for good cause and whether the
Plaintiff should be reinstated to his work.

We shall now primarily consider the arguments tendered in relation to the first
issue.
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GETACHEW BERHANE v. COMMERCIAL BANK

Pursuant to Articles 11 and 15 of the Criminal Procedure Code and Article
438(1)(b) of the penal Code the private complainant, ie. the Bank in the case at
hand, has the duty fo report to the competent authorities offences committed within
the confines of its premises. Thereafter it is the duty of the police to conduct an
investigation with a view to ascertaining the alleged commission of the offence
reported. On examining the investigation report and the evidence collected the Pbic
Prosecutor has the discretion to institute or to refuse to institute proceedings or
otherwise. Where the Publioc Prosecutor is of the opinion that an offence has been
committed and charges a person, the Defendant may not, subsequent to a judgment
of acquittal, claim compensation unless the Public Prosecutor has been charged with
and has been found guilty of having conducted the prosecution in bad faith with
intent to compromise the Defendant’s reputation. However, where a_priyate comp-
lainant who with the object of compromising the reputation of another and with
intent of causing proceedings to be instituted against another defames a person he
shall be held liable under Article 441 of the Penal Code. In such case, the
Defendant would be liable to pay compensation to the Plaintiff only where the
Defendant is charged with having violated Article 441 of the Penal Code and it
is found by the Court that the Defendant without possessing any evidence made the
complaint with intent to compromise the Plaintiff’s reputation.

However, no such action has to date been brought against the Bank ' nor has
any evidence been offered in this case to prove otherwise. With respect to the
basis of the Defendant’s complaint it has not been contested that the Bank had
received the cheque in question, that the said cheque was lost after having been
marked; and that the Bank had made payment to the payer. In such a case, the
Bank has the duty to notify the competent authorities with a view to establishing
the culpable party. This would suffice to show that the Bank had probable cause
for requiring the making of an investigation.

Whereas, as we have already observed, the Bank is not responsible for the
institution of criminal proceedings and whereas no evidence has been adduced to
prove that the Bank maliciously made the complaint, therefore the relief regarding
moral damages in accordance with Article 2116(3) is hereby denied. As a corollary
thereof the Plaintiff’s request for publication at the Defendant’s expense to counter
the effect of the criminal charge and his claims regarding indeminification for advocate
fees in the sum of $500 to defend the criminal charge is hereby denied.

We shall now proceed to consider the claim that since there does not exist
good cause for the termination of the Plaintiff’s employment the Plaintiff should be
reinstated to his former position.

A copy of the judgment delivered in criminal case No. 1112/57 shows that the
High Court had acquitted the Plaintiff. The main question at this juncture is whether
good cause exists for the dismissal of an employee where the said employee having
been charged with the commission of an offence is subsequently acquitted on that
charge. We do not wish to enter into a detailed discussion of what constitutes good
cause but we shall merely consider whether the Plaintiff’s employment was terminated
for good cause. The Bank might have dismissed the Plaintiff probably for two
reasons. First, because the Plaintiff had been charged with the commission of an offence.
Second, as the Bank had to effect payment by reasons of the loss of the cheque,
it may have been of the opinion that the Plaintiff is responsible therefor. Had the
Plaintiff been dismissed on the first ground the Defendant following the Plaintiff’s
acquittal should have reinstated the latter to his former position. The Court is of
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the opinion that the Defendant dismissed the Plaintiff and his colleagues because it
believed that the Plaintiff and his colleagues had in fact committed the offence
charged. The fact that the Plaintiff was acquitted shows that the Plaintiff had not
committed the offence. Mere suspicion does not constitute good cause for termination

of the Plaintiff’s employment. i

‘ We shall now consider the extent of the Defendant’s liability for terminating
the Plaintifi’s employment without good cause. Article 2570 of the Civil Code provi-
des that where the duration of the contract has not been fixed and does not result
either from the nature of the work to be done or from any other circumstances,
the employer, in this case the Bank, must have given prior notice to the employee.
Since it has not been contested that the Plaintiff had worked in the Bank for several
years, prior notice should have been given in accordance with Article 2571(2) of the
Civil Code at least two months in advance. The Bank has not proved that prior
notice had been given two months in advance of the termination of the employment
contract. Therefore it shall be taken to be admitted that the Plaintiff was dismissed
without having the benefit of said notice. As the Plaintiff was dismissed without
good cause, he is entitled to fair compensation by virtue of Article 2573 of the
Civil Code. Article 2574(2) provides that the amount of compensation shall not
exceed the wages paid during the last three months to the Plaintiff. The foregoing
provisions show that the Plaintiff may only claim three months salary as compensa-
tion for dismissal without good cause and that the Plaintiff does not have the
right to claim reinstatement to his former position.

Although counsel for Plaintiff did not cite the foregoing provisions in his
statement of claim, the general claim has been made that the Plaintiff is entitled to his
salary for a period of twenty-nine months for reason of his dismissal and even though
the Plaintiff did not claim three months salary and his right to notice conferred by
the Civil Code, he has claimed his salary by reason of dismissal, therefore he shall
be .deemed to have claimed these and hence the Defendant’s counsel’s objection with
that respect overruled. The documentary evidence produced by counsel for Defendant
is not related to the matter at issue and does not call for further comment. Fur-
thermore, he has not called the four witnesses mentioned in the statement of
claim and therefore the Defendant shall be taken to have waived his right.

Therefore the Bank -shall pay to the Plaintiff three months’ salary for dismissal
without good cause and two months salary as compensation in lieu of notice, i.e. a
total amount in sum of E. $ 1,550. (The matter directly and substantially in issue
in this suit is also directly and substantially in issue in Civil Case No. 1605/59
wherein a suit is pending between Ato Seyoum Dagne and the defendant bank).

The Bank shall pay the Plaintiff the amount awarded above, court fees and
advocate fees when an itemised bill of costs is filed in accordance with Articles
463 and 464 of the Civil Procedure Code.

October 6, 1968
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HIGH COURT
Addis Ababa, Div. No. 3
Judges:
Ato Tecola Wolde Kidan
Ato Haile Woldegiorgis
Ato Tibebu Abraham

BEKELE JARSO AND ARARSO GEMECHU v. PUBLIC PROSECUTOR

Criminal Appeal No. 18/60

Criminal law—Theft—Accomplice—Confession of guiltl—Consideration of previous criminal records—
Rights of an Appellant—Penal Code Art. 630; Criminal Pro. C. Arts. 134(2), 149(3), 186(2),
187, 195(2). )

On appeal from the conviction by the High Court finding the two Appellants guilty of theft
and sentencing them each to a one year prison term. ;

Held: The decision of the High Court was affirmed as regards the first Appellant but set aside
in the case of the second Appellant.

1. The Respondent should not be permitted to apply for an increase of the sentence where
said application is made in reply to an appeal preferred by the Appeilant.

2. A person, to be an accomplice, must have been proven guilty of knowingly participating
in a criminal act.

3. When the charge and the confession made by the accused are at variance, the couwrt must
instruct the Prosecutor to produce evidence.

4. Records of previous conviction should not be introduced in Court before the accused is
convicted on the final charge.

JUDGMENT

The Appellants were charged with theft in violation of Article 630 of the
Penal Code. The details of the charge alleged that on July 4, 1967, at about 11 a. m.
the Appellants, in the vicinity of Patriots Street, slaughtered and consumed the meat
of three sheep and sold three other sheep stolen by the first Appellant.

When asked to enter their plea, Appellant No. 1 pleaded guilty and
Appellant No. 2 pleaded not guilty. Thereafter, the Court ordered the production
of prosecution witnesses. However, during the session convened on August 9, 1967,
Appellant- No, 2 stated that on July 5, 1967, at about 6 p.m., Appellant No.l
gave him two- hind legs of a sheep while he was going home from work. The
Public Prosecutor submitted records of the Appellants’ previous convictions and
moved the court- to pass sentence accordingly. The Court recorded these statements
and sentenced each Appellant to a one year term imprisonment.
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The Appellants in their memorandum of appeal stated that:

Appellant No. 1 does not appeal from the conviction but from the sentence.
He argued that although he pleaded guilty and moved the court to mitigate the
sentence, the Court wrongly passed a sentence on the basis of his previous con-
victions and therefore the Appellate Court should reduce the sentence.

Appellant No. 2 stated that he was passing Appellant No. I’s house on h]S %/ay
home, when Appellant No. 1 invited him in and without any knowledge of the
circumstances whereby Appellant No. 1 had acquired the meat, he accepted the offer
by Appellant No. 2 and carried the meat home.

Appellant No. 2 has admitted his acquisition of this meat. There wa$ no other
evidence on this matter. Appellant No. 2 was convicted on the basis of his previous
record alone and therefore, the conviction should be set aside.

The High Court Public Prosecutor replied that as the Appellants have previously
been convicted four times, the appeal should be dismissed; that although the charge
should have been framed under Article 635/1(b) of the Penal Code and tried in
the High Court and although the Awraja Court, without having jurisdiction, tried
the offence and passed sentence, the sentence should be increased pursuant to Article
195/2 of the Criminal Procedure Code; that, since it has been proved that the App-
ellants were recidivists, the sentence should also be increased pursuant to Article
193(1) of the Penal Code.

The Court by reason of the nature of the appeal rejects the Public Prosecutor 8
application for alteration of the charge and an increase of the sentence.

Appellant No. 1 appealed from the sentence and Appellant No. 2 appealed from
the conviction and the issue in this instant appeal arises from the Appellants’ pleadings.
In the case at bar the public prosecutor must confine himself to the issue whether
the sentence or the conviction should be reversed and where he is the Respondent,
as in the case at hand, he may not apply for alteration of the charge and for an
increase of the sentence. Article 195(2), Criminal Procedure Code, invoked by the
Public Prosecutor provides that ‘““where it considers that there is sufficient ground
for intereference the court of appeal may: (b) on an appeal from conviction
and sentence reverse the finding and sentence and acquit the accused; or with or
without altering the finding, maintain, increase or reduce the sentence.”

This provision embraces appeals prepared by the prosecutor as well as by the
Defendant. Here the Appellate Court’s reasons to reverse the finding and to acquit
the accused are primarily based on the Defendant’s memorandum of appeal; while
its decision is-based on the application submitted by the Public Prosecutor, had the
Public Prosecutor filed an appeal instead of appearing as Respondent the Court would
have been in a position to increase the sentence within the limits provided by the
law in contravention of which the Defendant had been charged.

It would not stand to reason to permit the Public Prosecutor to apply for an
increase of the sentence where he himself had not preferred an appeal from
the sentence and where said application is made in answer to an appeal against
sentence preferred by the Defendant. Moreover, Article 185(2) provides that where
the Prosecutor feels that the sentence passed is insufficient he shall lodge an appeal
on grounds of inadequacy of sentence and Article 187 requires that the notice of
appeal against a judgment shall be given within fifteen days of the delivery of the
judgment appealed against, and that the memorandum of appeal shall be filed within
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thirty days of the receipt of the copy of the decision appealed against. If the
Public Prosecutor is allowed to avail himself of the Defendant’s appeal, then the
effect of these provisions would be nullified.

Besides, were the Prosecutor to be allowed to take advantage of the Defendant’s
appeal by submitting an appeal in the guise of a reply, which appeal wowyld other-
wise have been barred, then the Defendant’s rights would not be fully prot¥cted.

Although the drafter’s intention to curtail the number or appeals is manifest in
the provision that provides for the increase and maintenance of sentence, this should
not prejudice the rights of the Defendant. The law equally protects the rights of
the prosecution and of the defense, in the same manner; if an appeal which did
not comply with the requirements of Article 187 had been submitted by the Defen-
dant it would have been rejected. Since such appeals would be rejected when sub-
mitted by the defence there is no reason why they should be admitted when
submitted by the prosecution.

We hereby reject the Prosecutor’s application for alteration of the charge and
for an increase of the sentence. We shall consider the application of the Public
Prosecutor for an increase of the sentence within the limits provided by the law
under which the prosecutor submits a memorandum of appeal in compliance with
the Criminal Procedure Code. We shall now proceed to examine the merits of the
Appellants’ argument.

Appellant No.l appealed from the sentence and not from the conviction. He
was charged with the violation of Article 630 which provides for a maximum
sentence of five years imprisonment but the Court sentenced him only to a one
year term.

It has been proved that the accused had been convicted three times previously
and the punishment did not succeed in reforming him into a useful member of soc-
iety. Instead of desisting from theft, the Appellant has chosen to benefit himself by
stealing the property of others, was apprehended for a fourth time, and has admitted
his guilt. Therefore, we see no reason for reducing the sentence and we hereby
affirm the judgment of the Awraja Court passed with regard to Appellant No.l.

Appellant No. 2 was charged as an accomplice of Appellant No. 1 but no evi-
dence was adduced in this regard.

At first Appellant No. 2 pleaded not guilty but later confessed that the first
Appellant had given him two hind legs of a sheep. He did not confess as alleged,
that he had slaughtered and consumed the sheep with Appellant No.1, nor did he
confess that he procured benefit by selling the sheep. He would have been an
accomplice if it had been proved that he carried away the meat with knowledge
that it was stolen. Appellant No. 2, however, merely confessed that he took the
meat and it was not proved that at that time the appellant knew the sheep was
stolen.

Even if Appellant No. 2 admitted that he had received the meat from Appell-
ant No.1 he is not thereby considered to have procured a benefit by selling the
sheep.

In such cases, Article 134(2) of the Criminal Procedure Code provides that
“where a plea of guilty has been entered, the court may require the prosecution
to call such evidence for the prosecution as it considers necessary and may permit
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the accused to call evidence.” Where the plea of guilty entered by the Defendant
does not conform with the charge, the Prosecutor shall, in accordance with the law,
call evidence of such a nature as would prove the charge and the defence shall
produce evidence to defend the charge. However, without observing the procedure
outlined hereinabove, the lower Court passed a one year sentence against Appellant
No.2 on the basis of his admission and on the police records showing that the
Appellant had previously been convicted four times.

Such an act constitutes a violation of proper procedure. In accordance with
Article 149(3) of the Criminal Procedure Code the previous conviction record of an
accused person shall not be disclosed to the court until after he has been convicted.
The law clearly provides that it is only where the accused is found guilty and
where the Prosecutor is asked whether he has anything to say regarding aggravation
or mitigation of the sentence that the previous record of the accused may be disclosed.
The Defendant shall be entitled to reply and may also call witnesses as to character.

However, the Court prior to convicting the Appellant, considered the previous
convictions of the Appellant and gave judgment before it convicted him and it
appears to have convicted him completely on that basis. This is manifestly an act
contrary to law. Whereas judgment was passed against Appellant No. 2 without
evidence having been adduced in support of the charge, we hereby reverse the
judgment of the Awradja Court with regard to Appellant No. 2. The Appellant
shall be released on condition that he enter into a good conduct bond in the
sum of E $ 300 and we hereby remand the case to the Awradja Court where the
prosecution may introduce such evidence to prove the charge and the Appellant to
present his defense.

November 29, 1967
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ARTICLES

CRIMINAL PROCEDURE FOR JUVENILE OFFENDERS IN ETHIOPIA
by Stanley Z. Fisher*®

LS
The purpose of this article is to set out, in summary fashion, the law cbn-
cerning juvenile offenders in Ethiopia. Our focus will be on procedural' rather
than substantive aspects—insofar as it is possible to separate the two—and
particularly upon the enforcement of constitutional guarantees in the process.

Introduction: Background

-

The Ethiopian Constitution? provides, in American fashion, specific guarantees
of a whole range of individual rights. These go beyond the prerogatives of free
speech and press, etc, to include the basic rights of an individual accused of
crime. He is guaranteed the equal protection’ and due process* of law, and
freedom from improper searches,® seizures, and arrests.® He is entitled to the
representation of counsel,” to be presumed innocent until proven guilty,® and
to a speedy,” public!® trial. At trial he is guaranteed the right to confront
the witnesses against ‘him,!" and to have compulsory process for obtaining wit-
nesses in his favour.!? Finally, he is constitutionally protected against punishment
twice for the same offence,!*> cruel and inhuman punishment,'* punishment without
personal guilt and conviction,’” and punishment under retroactive laws.!® ’

These impressive guarantees are, by and large, fully implemented by the Penall”
and Criminal Procedure’® Codes at least for adults accused of crime. For juv-

* Associate Professor, Boston University Law School. The author wishes to express his apprecia-

tion to his former colleague at the Haile Sellassie I University Law Faculty, Mr. Peter L. Sirauss, for his
helpful comments on the first draft of this article. Of course, Mr. Strauss bears no responsibility
whatever for the finished product.

1. Unless otherwise noted all references are to the Criminal Procedure Code, 1961.

Revised Constitution of 1955.

Art, 37, Rev. Const.

Id., Art. 43,

Id., Art. 6l.

Id., Art. 51.

Id., Art. 52.

Id., Art, 53,

Id., Art. 52.

Art. 52, Rev. Const, in the Amharic version guarantees the right to a public trial, but
the English version does not, Art. 112 in both versions can be seen as guarantecing the
same right, and it is questionable whether its qualifications as to cases endangering public

order, etc. apply to criminal as well as non-criminal prosecutions.
11. Art. 52, Rev. Const.

12. Ibid,

13, Id, Art. 56.

14. Id., Art, 57,

15. Id., Art. 54.

16. Id., Art, 55,

17. Penal Code of 1957. See, for example, Arts. 2, 4, 5 and 23, Pen. C.
18. See, for example, Arts. 29, 49 and 61.

.
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eniles, however, the situation is different; the statute law frequently denies basic
constitutional rights or else grants only a watered—down version of them. Strictly,
a young person who is accused of crime would seem fully entitled to the pro-
tections of the Constitution. The Civil Code!® makes the human person the
“subject of rights from its birth to its death”®® and asserts for all physical
persons “the liberties guaranteed by the Ethiopian Constitution.”?! The Constituion
itself, in Articles 37 (“No one shall be denied the equal protection of the laws.”)
and 38 (“There shall be no discrimination amongst Ethiopian subjects with respect
to the enjoyment of all civil rights.”), would seem to enjoin discrimination in the
enjoyment of basic rights on the ground of age. Therefore there is no explicit
basis in the constitutional law for such discriminations as we find in the codés.??
We can explain them only by reference to the peculiar “punitive” or “non-punitive”
philosophy with which the penal law, in Ethiopia and abroad, regards the
phenomenon of juvenile crime.

In many countries there has developed, over the past fifty to seventy-five years,
an institution known as the “juvenile court.”® Although local variations are
numerous, basically the juvenile court can be described as a special court designed
to apply the penal law, or a special modification of the penal law, to children
and young persons. The juvenile court grew up as a reaction against the former
practice of dealing with juveniles in the same courts, under the same procedural
and substantive law, as adults charged with crime. Some of the innovations claimed
for juvenile courts have been: specialization of judges, informality of the court-room
and of other aspects of the proceedings, rigid segregation of juveniles from adult
subjects of the criminal process at all pre-trial and post-trial stages, protection or
juvenile offenders from publicity, emphasis on discovering the “causes” of anti-social
behaviour in the juvenile, and on rehabilitating him through affecting his environom-
ent rather than on fixing his blame and punishment. In some countries the non-pun-
itive philosophy of the juvenile court has led to the discarding of such criminal
court- nomenclature as ‘“‘charge,” “offence,” “plea,” “conviction,” and “‘sentence”
in favour of more neutral terms. These, it is thought, help protect the juvenile
from any connotations of crime and punishment. In other countries, notably the
Scandinavian ones, administrative boards deal with juvenile delinquency, in a setting
completely removed from that of courts and the criminal law.

But, it can be said generally of all countries, whether juvenile courts or
“child welfare boards” perform these functions, that there had been some tension
between the non-punitive, rehabilitative aims of the system, and the sometimes
harsh realities of the dispositions applied to juvenile subjects.*® And in view of

19. Civil Code of 1960,

20, Id., Art. 1.

21. Id, Art. 8.

22. Article 4, Pen. C., specifically allows in general terms for discrimination in offender treatment
on the basis of age.

23. An introductory bibliography of writings in English on the subject of procedure in juvenile
courts can be found im S. Fisher, Ethiopfan Criminal Procedure (Addis Ababa, Faculty of
Law, Haile Sellassie -I University, 1969), Appendix G.

24, A classic example of punishment dressed in the language of ‘“cure” is reported by Professor
Francis Allen: plaving powerful water hoses on inmates of an institution for juveniles was
known to the staff as “hydrotherapy.” F. Allen, Borderland of Criminal Justice (Chicago,
University of Chicago Press, 1964), p. 34.
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the fact that despite noble aims and non-punitive philosophy, juvenile courts and
boards frequently dispense punishment, there has been concern at the lack of
procedural protections for the juvenile who is subject to such treatment.?® In
the case of Fthiopia it is just this tension, between, on the one hand, the pun-
itive nature of much of the treatment accorded juveniles under the law, and on
the other, the rehabilitative, “curative” philosophy both of the juvenile coyrts
and of the procedures they employ, that undoubtedly explains some of the consti-
tutional anomalies we have alluded to above.

As has been pointed out by one student of the subject, the Ethiopian Crim-
inal Procedure Code “does not envisage 2a Suvenile court’ as it, is known
in the western countries. Jurisdiction-wise, the juvenile 1s, according to this

code, at the mercy of the ordinary courts in the Empire, starting from the
the Woreda Court.”?

This statement is generally?’ accurate. But although the ‘juvenile court” is not
specifically known to Ethiopian law, the law gives ample recognition to the special
situation of the juvenile accused: there is a special section of the penal law,
containing rules of both subsiance and procedure, exclusively designed for the
juvenile offender; and there are special sections of the procedural law likewise
designed for the juvenile.

!

The Penal Code’s Special Provisions for Young Offenders. i

Age Groups

With regard to the substantive penal law of Ethiopia, we may speak of four
separate penal law regimes for the four following age groups: one through eight,
nine through fourteen, fifteen through seventeen, and eighteen onwards, inclusive.”

25. See, e.g., Re Gault (Sup. Ct., U.S. 1967), U.S. Sup. Ct. Rep. (Lawyers ed. 2d), vol. 18, p.527.
26. Mebrahtu Yohannes, Procedure in Cases of Juveniles in Ethiopia (1965), unpublished, Archives,

Law Faculty, H.S.I.U., p. 14. The present writer wishes 1o acknowledge his considerable debt
to Ato Mebrahtu, his former student, for contributing much useful information used in the
writing of this piece.

27. The situation in Addis Ababa is somewhat different. See the discussion in text at notes 101-07,
below.

28. There appears to have been some confusion in the past over the question of age categories
in the codes. Two scholars have stated the view that the French and English versions of
the Penal Code are discrepant in their descriptions of age groups. See S. Lowenstein, ‘“The
Penal System of Ethiopia™, J.Eth.L., vol. 2 (1965), p. 397, n. 48; P, Graven, An Introduction
to Ethiopian Penal Law (Addis Ababa, Faculty of Law, H.S.I.U., 1965), pp. 145, 146, and 151.

Certainly the codes could have been a bit more explicit, but the present writer can find
no discrepancy. Taking, for example, the French text of Penal Code Article 56, we see that
the Code’s Fnglish transiation for <8i, au moment ou il a commis linfraction, lauteur etait
agé de plus de quinze ans mais de moins de dix-huit ans révolus...” is: “If, at the time of
the offence the offender was over fifteen but under eighteen years of age....”” We can recognize
the correctness of the translation if we keep in mind that, even in English, one’s eighteenth
“complete” vear culminates in one’s eighteenth birthday, not one’s nineteenth (just as one’s
first complete year of life culminates in the first birthday). Therefore, both the French and
the English texts refer to the person who was, at the specified time, past his fifteenth
birthday (“over fifteen,” “more than fifteen”) but had not yet reached his eighteenth
birthday (“under eighteen,” “less than eighteen complete years”).

Likewise, there is no discrepancy in Art. 52, Pen, C., which translates “enfants n’ayant
pas atteint I'age de neuf ans révolus...” as ‘“nfants not having attained the age of nine
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The first group, called infants® in the Penal Code, is totally exonerated from
application of the penal law on grounds of irresponsibility.3® Society’s remedy against
anti-social acts committed by infants must be found in the civil law of the Empire,3!
or else in criminal proceedings against the parents.’?

The nine through fourteen age group,®® called voung persons in the codgs,
is the principal subject of our discussion. For them, the Penal Code provide¥
special punishments and measures upon conviction; the ordinary punishments
and measures of the criminal law are not applicable.3* However, none of the
special dispositive provisions of the law may be applied unless the juvenile has

years...” Both phrases refer, albeit awkwardly, to children who have not reached Jgheir ninth
birthday—which comes at the end of one’s minth “complete” year of life.

In an effort to keep the age categories clear in the course of our discussion, we have
adopted the use of inclusive categories. Therefore, we refer to the infant age group,
which has not reached the ninth birthday, as the “ome through eight” group; to the
young persons group, which has reached its ninth but not its fifteenth birthday, as the
“nine through fourteen” group, and to the post-juvenile group, which has reached its fifteenth
but not its eighteenth birthday, as the “fifteen through seventeen group.”

We also use the terms “juvenile” and “youth” interchangeably with “young person,” and
“juvenile offender” interchangeably with “young offender.”

29. See Art. 52, Pen. C. There is a need to make the various French terms used in the . Avant-
Projet and final French versions of the Penal Code, consistent with the Amharic and 'English
terms used in corresponding articles. The French principally uses the terms enfant, mineur and
adolescent, while the English relies on “infant” (or “child”), “young person” (or “young offender”¥
with occasional use of “juvenile delinquent” (cf. section title preceding Art. 52). The trans-
lations are not always correct, e.g. Art. 163(3) incorrectly translates mineur as “infant” instead
of “young person.”

30. Art. 52, Pen. C. See also Art. 39(1) (b), Crim. Pro. C.

Among the reasons for exonerating infants from penal liability are to give the parents
a reasonable opportunity to correct and educate the child, and to keep him in the parental
home, which is the most beneficial environment for one of tender years. But one can think
of cases where these reasons would not apply: where, for example, the parents were obvio-
usly unable to cope with the child or, as is often the case, were providing the very
environment (immoral, alcoholic, unloving, etc.) which was driving the child into emotional
disturbance and socially harmful behaviour.

An equally fundamental reason is related to the popular association of criminality with
blameworthiness, and the feeling that very young children are not “responsible” for their
actions, cannot be “blamed” in any serious degree, and so should not be “punished” --
punishment being in most eyes the penal law’s essential task. In a purely rehabilitative regime,
entirely devoted to “social defence”, there would be no objection to lowering the age
of responsibility to zero, given confidence in the rehabilitative facilities available. The Penal
Code’s treatment of offenders whose irresponsibility stems from insanity provides a case in
point—there the Jevel of responsibility is zero, yet they are compulsorily “treated”.

31. “Where an offence is committed by an infant, appropriate steps may be taken by the family,
scheol, or guardianship authority.” Art. 52, Pen. C.

The infant’s father and, in his default, other close relatives, etc. are liable for any civil
liability he incurs as a result of his misbehaviour. Arts, 317, 2124-25, Civ. C. In extreme
cases of neglect, the natural parents may be removed as guardians, and custody of the infant
entrusted to a court-appointed guardian; such a procedure may be instituted by the public
prosecutor. See Arts. 231, 233 and 234-35, Civ. C.

These remedies of course also apply to young persons and unemancipated post-juveniles.

32. Criminal prosecutions undertaken against parents whose neglect, abuse or bad influence has
directly caused the infant’s misbehaviour could conceivably have a deterrent effect on their
future conduct as parents. See Penal Code Arts. 548 (Multreatment of Minors), 625 { Failure
to Maintain) and 626 (Failure to Bring Up). See also Arts. 807-08, Civ. C. (on the obligation
to maintain). Art. 548, Pen. C. applies also in cases of young persoms, and Arts. 625 and
626, Pen. C. might in addition apply in cases of post-juveniles.

33. See note 28, above.

34. Arts. 53, 161-80, Pen. C.
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first been convicted of one of the crimes prescribed by the Special Part of either
the Penal Code or the Code of Petty Offences, in accordance with the appropriate
general part principles of guilt, causation, justification and excuse, etc.’® In other
words, a single substantive law of crimes applies to adults and young persons alike,
but once a crime is proven the special dispositive provisions for juveniles become
exclusively relevant for the sentencing court.

Before carrying on with our discussion of the special measures and punishments
prescribed for young persons by the Penal Code, let us briefly consider the last
two age categories. The age group fifteen through seventeen, inclusive, is unfortuna-
tely referred to in the codes only as “young persons between the ages of f{ifteen
and eighteen.” This is, of course, an awkward and misleading®® label. For want
of a more convenient substitute we shall call them the “post-juveniles.”

Post-juveniles are treated, under the Penal Code, as having the full prima
facie liability of persons aged eighteen and over.’” However, the Penal Code
provides that mitigation of the penalty is always permitted,®® the death penalty
may never be imposed,’® and under certain conditions the measure or penalty scheme
for young offenders may be applied in foto.4°

The last group of offenders is that of persons eighteen years of age and above,
in other words, adults. Since they are the subject of ordinary substantive ‘and
procedural law no discussion is necessary here.

Special Measures

Let us resume our discussion of the Penal Code’s special provisions for
young persons who have been convicted of a criminal offence. In such a case,
we have said, the ordinary penalties and measures*! prescribed by the penal law
for the punishment and correction of aduit offenders are not available to the
seatencing judge; in their place, the judge may choose from a number of special
measures designed to rehabilitate the youth. There are also special penalties applicable

35. Art. 53(2), Pen. C.: “No order may be made under Art. 162-73 of this Code unless the
offender is convicted.”

36. See note 28, above.

37. Art. 56, Pen. C.

38. Arts. 56(2) and 181, Pen. C.
39. Arts. 118 and 181, Pen. C.

40. Arts. 56(2) and 182, Pen. C. See Tiume-Lissan Lemma, Sentencing Hearing with Respect to

Offenders Between the Ages of Fifteen and Eighteen (1967), unpublished, Archives, Faculty of
Law, H.S.I1.U.).

41, The Penal Code uses the term “measure” in two different ways. Viewed broadly, a measure
is any course of treatment imposed upon an offender by way of sentence after conviction.
In this sense, punishment is only one of various possible measures imposed in the interests
of crime prevention. See, for example, Part I, Book II, Title I of the Penal Code, entitled
“Punishments and Other Measures ....”" But more commonly, measures are distinguished from
punishments, Although both kinds of disposition serve the end of crime prevention, Art. 1, Pen.
C., punishments operate primarily by way of individual and general deterrence. Measures,
on the other hand, are designed to prevent crime by changing the offender’s environment so as
to reduce his opportunities for crime, or by changing his attitudes through non-punitive,
educational processes. See I. Silving, “The Rule of Law in Criminal Justice,” in G. Mueller,
Essays in Criminal Science (Londom, Sweet and Maxwell, 1961). pp. 103-104.

Throughout this discussion we use “measure” in the second, narrower sense.
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to young persons, but these penalties may only be ordered “where measures
have been applied and have failed.” The words quoted imply that a first
conviction may never result in the application of penalties; only a second conviction
which in itself might afford evidence of the “failure” of the measures imposed
after the first, would persumably permit the imposition of penalties.*3

The measures and penalties available to the court afford a wide latitude
in sentencing. The measures include medical treatment,* supervised education,*’
oral reprimand,*® school or home “arrest,”’¥ and commitment to a “corrective
institution” defined as a “special institution for the correction and rehabilitation
of young offenders,” where the juvenile will receive education “under apprépriate
discipline.”#® Orders for medical treatment and supervised education expire when
the young offender becomes eighteen, or before then if, in the sole judgment of
the administrative authority concerned, the measure has achieved its purpose.®®
The duration of school or home arrest is fixed in advance by the sentencing judge.
So, too, is the length of commitment to a corrective instituion, which may be
within the limits of one to five years, but not longer than the offender’s eighteenth
birthday.’! Conditional release with probationis available after one year’s detention
under the usual conditions.>?

42, Art. 170, Pen. C.

43. In other words the court is not free, following a first conviction, to terminate a measure
“in the middle” and substitute a penalty on the ground that the measure has “failed.” See
P. Graven, Arn Imtroduction ..., cited above at n. 28, pp. 148-49, and our discussion accom-
panying notes 235 ff., below.

44. Art. 162, Pen. C.

45, Where the young offender is “morally abandoned or is in need of care and protection or
is exposed to the danger of corruption or is corrupted...” Art. 163, Pen. C. This measure
resembles the “fit person” order of English juvenile offender law. See Children and Young
Persons Act, 1933, secs. 57 and 84, 25 Geo. 5 c. 12, Halsbury’s Statutes of England (2nd
ed., 1949), vol. 12, p. 974.

46, Art. 164, Pen. C.

47. Art. 165, Pen. C. This measure resembles the “attendance centre” of English juvenile offender
law. See Criminal Justice Act, 1948, Sec. 19, 11 and 12 Geo. 6 c. 58, Halsbury's Statutes
of England (2nd ed., 194%), vol. 14, p. 999.

48. Art.166, Pen. C.

49. Arxt, 167, Pen. C. This contrasts with the law governing the duration of measures applicable
to offenders found irresponsible by reason of insanity, under which approval of the court
is made a condition of termination. See Ari. 136, Pen. C.

50. Art. 165, Pen. C.-

51. Art. 167, Pen. C. However, Art, 168, Pen. C. authorizes the court, upon recommendation
of the “management of the institution or of the supervising authority,” to <vary” any measure
ordered, and presumably that power would permit a premature termination of the detention,
as well as its extension within the prescribed limits. See note 61, below,

This scheme contrasts with the Penal Code’s treatment of insane offenders, whose comm-
itment for cure is of indefinite duration, with court review every two years. Release is ordered
upon recommendation of the administrative authorities, with court approval. Perhaps a more
truly rehabilitative scheme for juveniles, too, would discard judicially predetermined periods of
commiiment under Article 166. Instead the court would set only a maximum term within
the present limiis, but allow prior release on the sole discretion of the administrative autho-
rities, based on their observations of the offender’s progress. By this, obviating the need to
obtain court approval, unnecessary expense and delay could be avoided.

52. Art. 167(2), Pen. C. Conditional release in Ethiopia must always be approved by the court:
the scheme for juveniles is comparatively lenient in that adults are not eligible for conditonal
release until two thirds of the senmtence has been served. See Arts, 112 and 206 ff,, Pen. C.
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It will be appreciated that some of these measures might be viewed by the
juvenile and or his parents as punitive, inasmuch as they result in a forced depri-
vation of personal liberty. But it is clear that the Code’s guiding philosophy here
is rehabilitative, not punitive. The court is directed, when assessing the sentence,
to take into account the ‘“age, character, degree of mental and moral development
of the young offender, as well as the educational value of the measures to be
applied.”> To facilitate such individualization, it is encouraged to order an
expert inquiry into the life and personality of the offender, thereby to decide
“what treatment and measures of an educational, corrective or protective kind
would be most suitable.”’* A further indication of the Code’s rehabilitative purpose
is the provision, which we shall discuss below, that young persons sentencéd to
a measure “shall not be regarded as having been sentenced under criminal law.’”>?

Special Penalties

The penalties which may be ordered in respect of young persons are vastly
more lenient than those which an adult convicted of crime would ordinarily face.
And, like the measures discussed above, they are not, as a rule’® “tied” to
specific offenses according to gravity. A young person who, following an initial
conviction or convictions, has undergone one of the prescribed measures, may upon
a new conviction for any criminal offence be sentenced to any of the special
penalties provided, if in the opinion of the court the prior measures had “failed.”¥’
The special penalties are fine, corporal punishment and imprisonment. Fines are
designed for “exceptional cases when the young offender is capable of paying a
fine and of realising the reason for its imposition;”>® corporal punishment may
be a maximum of twelve strokes on the buttocks administered with a cane.®
Corporal punishment is to be used only when the young person is “contumacious,”
and the court considers the punishment “likely to secure his reform.”% Fine

53. Art. 34, Pen, C.

54. Art. 55, Pen. C. Presumably the term “protective” here refers to protection of the juvenile
from a harmful environment, and not protection of society from the juvenile.

55. Art, 169, Pen, C. See the discussion at text accompanying notes 81-85.

56. The exception is imprisonment ordered under Article 173, Pen. C., which is only available
in case of a serious offence. See the discussion below.

57. It is difficult to see what criterion might exist to show the success or failure of the measure
other than the subsequent bebaviour of the juvenile, law abiding or otherwise. But if that
were so, it would have been more straightforward for the drafters to have provided explicitly,
in Article 170, Pen. C., that penalties may be ordered whenever a youth who had undergone
a meaure was reconvicted, Presumably, then, a new conviction was not intended to be decisive
m itself; a judgment of “failure™ is necessary in addition. Thus, cases are conceivable where
despite a conviction subsequent to the application of a measure, the court would find the prior
measures had not “failed” because, for example, the youth had greatly improved his general
course of behavicur and his attitudes, and the new offence was a minor one not connected
with his previous way of life,

58. Art. 171, Pen. C. But see also Art. 710, Pen. C., which seems to conflict with the principle
of Art. 171 in petty offence cases, in that Art. 710 directs collection of the fine from the
juvenile’s parents, etc. where he “cannot™ pay it. Query whether there is any point in such
a fine if the penalty is ultimately enforced against the parents.

59. Art. 172, Pen. C.

60. Ibid. There is a discrepancy between the English version of Art. 172(1), and the French
and Ambharic versions, in that only the English version fails to limit the application of cor-

poral punishment to males. That restriction is also a feature of the flogging penalty for adults,
in all the language versions. Art. 120A, Pen. C.
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and corporal punishment are the only two penalties which may be ordered for
young persons, except in one circumstance: that is where the youth “has committed
a serious offence which is normally. punishable with a term of rigorous imprison-
ment of ten years or more or with capital punishment.” Conviction of such a
serious offence renders him liable to be sentenced to imprisonments! in one of two
classes of institutions: in a “corrective institution,” which is the same place to which
convicted young persons may be committed as a measure under Article 166
of the Penal Code. There, ““special measures for safety, segregation or discipline”
can be applied to him.®? Or, if the court finds that the youth is “incorrigible
and is likely to be a cause of trouble, insecurity or corruption to others,” he
may be sentenced instead to a “penitentiary detention institution,”®® by which
is meant, presumably, an ordinary prison. However, in such a place he must not
be in contact with adult prisoners.** A youth sent under Article 173, Penal Code,
to a corrective institution may subscquently be transferred to a penitentiary instit-
ution in two cases: where his conduct warrants it, and where he reaches the age
of eighteen and his sentence was for a term extending beyond his majority.65
In the latter case of course, the principle of segregation from adult prisoners
will not apply.

It is important to note two facts about the penalty of imprisonment. In
the first place, just like the other penalties for young offenders, it may not ‘be
ordered following a first offence, even if the first offence was homicide. No penalty
may ever be ordered unless one of the special measures has been tried and has
“failed.”®® In other words, the serious offence must be the subject of at least
a second conviction. Secondly, the penalty of imprisonment is not mandatory on
the court; even where the new conviction is for an offence defined as “serious,”

61. The law is somewhat ambiguous on the question of whether the predetermined period of
enforcement may later be shortened or extended by the court on recommendation of the
correctional authorites. Art. 168 Pen. C. authorizes only the variation of “measures”, as opp-
osed to “penalties” Article 180, Crim. Pro. C. on the other hand, is ambiguous. While it
too authorizes the sentencing court to vary ‘““measures,” it probably uses that term in the
broad sense, to include penalties as well; see the discussion in note 41, above. Its title,
Variation or modification of order made in respect of young person (emphasis added), would
so indicate. Article 54, Pen. C. also speaks in general terms of variation of the “order to
ensure best possible treatment”. To preserve the flexibility especially necessary in the treatment
of young persons, the broad interpretation should be adopted. But see P. Graven, An Intro-
duction ..., cited above in note 28, p. 148, for the contrary view,

62. Art. 173(1)(a), Pen. C.

63. Art. 173(1)(b), Pen. C.

64. Ibid.

65. Ibid.

Article 173(a), third para. says that in “such a case” the court must ““without restriction,
take into account in determining the duration of the detention to be undergone, the time spent
in the corrective institution and the results favourabie or otherwise thereby obtained.” There
are two ambiguities here. First, does “such a case” refer only to transfers at majority, or
does it refer also to transfers for bad conduct? Second, does this provision empower the
court to increase, as well as decrease, the original term of imprisonment according to the effect,
if any, had upon the youth at the corrective institution? If so, may the court so discount
the years already spent in detention there as to bring the total period to be served in both
institutions above the tem year maximum imposed by Art. 173(2), Pen. C.? Such an inter-
pretation would have very serious implications, and was most probably not intended. Judical
or legislative clarification, however, is called for.

66. Sece text accompanying notes 42-43, above.
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the law still permits the court to impose merely a measure, or one of the lesser
penalties.®

A sentence of imprisonment ordered under Article 173, Penal Code, ordinarily will
not carry with it a loss of civil rights, but if the court “regards it as absolutely
necessary on account of the special gravity of the offence” the Code permits &t
to order that sanction.® Here one might criticize the law’s harshness—it is’
difficult to visualize any crime committed by a ten or twelve year old which would
justify depriving him for life of his right to vote, hold office, or witness a deed.®®
Giving the court such a power, granted even the unlikelihood of its exercise, is
irreconcilable with the Penal Code’s paramount aim of rehabilitating the ,-young
offender. The same demurrer might be entered with respect to the court’s power,
under Article 173, Penal Code to order the young offender to serve a sefitence of
imprisonment in an ordinary prison rather than in a “corrective institution” of
the reform school type. No matter how horrible the crime committed, it is hard
to accept that society might “write off” a child of ten or twelve years as “inco-
rrigible.” Surely, at least until middle adolescence, there is hope that every youth
may be salvaged by appropriate care and discipline. Assuming the availability in
Ethiopia of the sort of institution envisioned by Article 166, Penal Code,’ that is
surely a more proper environment for convicted boys than a prison, and the
facilities for “appropriate discipline” authorized for the former by Article 166 should,
for younger age groups, easily satisfy every reasonable demand for security.

Effects of Conviction and Sentence

In discussing the effect of a juvenile conviction and sentence we must dis-
tinguish to some extent between those young offenders sentenced to one of the
above-mentioned penalties, and those with respect to whom only measures have
been imposed.

Even as regards the former category, whose cases are the more serious ones,
the Code drafters attempted to ameliorate the ordinary effects of criminal conviction
in order to ease the young person’s eventual rehabilitation. This was done by

67. This is not made crystal clear in the Code, but can be inferred from the use of ““may”
in Article 173(1), Pen. C. If the drafter had meant to bind the court to order imprisonment
in such cases, “shall” would have been used instead.

68. Art. 177, Pen. .C.

69. Deprivation of civil rights may be cither permanent or temporary, Arts. 123-24, Pen. C.,
and there is no special restriction on the court’s discretion where young offenders are con-
cerned. Of course reinstatement may always be applied for, but this may be granted only
on proof of having met fairly rigorous conditions and, in cases serious enough to permit
deprivation of civil rights, only if ten years have elapsed since the penalty was undergone
Arts. 180 and 242-47, Pen. C. By that time the voung offender’s opportunities in life will
be largely past, and his chances for full rehabilitation substantially reduced. Given the special
aims governing the general provisions for young persons it might have been wiser if the
Penal Code, in Article 180, had not excluded imprisoned juveniles from the benefits of the
special two year period which applies to reinstatement for other young offenders. As M.
Philippe Graven has written “It is questionable whether there exist persons such as incorrig-
ible minors.” Graven, An introduction, ..., cited above at n. 28, P. 131,

70. At present there apparently exists only one, the Addis Ababa Training School and Remand
Home, which is generally considered quite inadequate in terms both of physical plant and
staff. Juvenile homes are reportedly planned for Asmara and Dire Dawa.
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three devices: restrictions on publicity given to the proceedings, restrictions on
public access to the offender’s criminal record, and easier reinstatement conditions.

Confidentiality of the court proceedings in juvenile cases is the apparent intent of
the law’s requirement that such proceedings be held in private.”” This requirement
will be discussed below,”? but it is appropriate here to question whether the
law can achieve its aim by this means. In the first place, there is apparently®
no legal prohibition upon publicity in newspapers, etc. of the proceedings, nor
any law forbidding the police, the injured party or the witnesses from freely
communicating to outside parties what has occurred in the court proceedings,”?
unless in the particular case the court should make a special order declaring the
matters “secret” and forbidding their divulgence and publication.” It is evidently
not standard practice at the present time for the court to do this. In the second
place, public knowledge of the proceedings and sentence is likely to be widespread,
particularly in small communities and where the court imposes measures or penalties
which involve restrictions upon the young offender’s liberty.

Article 179 of the Penal Code attempts to restrict public access to the young
offender’s criminal record by providing that in juvenile cases the court may never
order the measure of publication of the judgment under Article 159, . Penal Code.
It also provides that the police record of *the sentence imposed on the juvenile
“shall be made merely for the information of the official, administrative or judicial
authorities concerned, ‘and that’ in no case shall excerpts ... be communicated
to third parties.” This provision, somewhat more protective than the rule governings
adult cases,” is meant to insure that no unnecessary publicity is given to the
Juvenile’s conviction. Presumably, it forbids official disclosure of the fact of conviction
to such parties as prospective employers of the young person, whether they be
private or government bodies, It probably also forbids disclosure to government
licensing authorities and to the armed forces when these bodies wish to check on
the background of a potential licensee (as operator of a taxi, bar, hotel, etc.)
or recrurt,

Lastly, the convicted juvenile offender enjoys the right to apply for formal
reinstatement only two’ instead of five” years after’ the expiration of any

71. Art. 176(1), Crim. Pro. C.

72. See text accompanying notes 180 ff., below.

73. Article 179, Pen. C., which prohibits “publication of the judgment” in juvenile cases clearly

" Torbids only the judicially imposed measure of publication (Art. 159). Article 179 also prohibits
communication of “excerpts from the [juvenile’s official police] record” to third parties, but this
would not seem to cover publication of, e.g., a newspaper interview about the case. Therefore
Penal Code Arts. 429, 444 and 445, which puanish forbidden reports of judicial proceedings,
do not seem ordinarily applicable to such cases.

74. Arts. 429, 444 and 445 of the Penal Code punish publicity, etc. in cases where there isa
court “order”, “decision™ or “declaration” of secrecy with regard to any matter., Presumably
the court in a juvenile case is competent to pass such an order.

75. Penal Code Article 160, governing ordinary cases, provides only that “as a general rule”
extracts from police records are not to be communicated to “third parties or to offices which
are not expressly entitled” to have access to them, but refers us for detailed guidance to
subsidiary legislation which has apparently not been enacted.

76. Art, 180, Pen. C.

77. Art. 243(a), Pen, C.

78. Both the English and French versions of Article 180, Pen. C. require the application to be
made ‘“within two years” of the enforcement of the sentence, but this would seem to be
an error. Compare Art. 243(a) (“at least” five or ten vears, depending on the case, must
have eclapsed since the penalty was served).
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measures or penalties which were ordered. Only in cases where he was sentenced
to the penalty of imprisonment must he apparently wait longer, ie, for few
years, as must adults.”™ The effect of reinstatement is to “cance ” the sentence
which was undergone, and consequently to restore any civil rights which may
have -been suspended, to delete the entry in his police record,®® hence forward
to be “presumed .. non-existent,” and to subject any references to the fogmer
conviction by third parties to the penalties for defamation.

Thus far we have been discussing the Code’s attempt to ameliorate the effects
of conviction and sentence upon a juvenile offender sentenced to a penalty. In the
case where only a measure has been imposed, the Code goes even further: Article
160 of the Penal Code declares that the young person “shall not be regarded
as having been sentenced®? under criminal law.” What does this mean? By whom
and for what purposes shall he not be so “regarded”? The apparent intent of
the provision is to prevent any stigma of criminality from attaching to the young
person, in order to foster his rehabilitation. Therefore, to the extent possible,
we ought to interpret Article 169 as having the effect of formal reinstatement,
which we have discussed above: there should be no entry in the juvenile’s police
record, and his conviction and sentence should be deemed “non-existent”; reference
to them by outsiders should be punishable under the law of defamation. If the
offender is at some future time prosecuted and convicted of crime as an adult,
his juvenile record should not affect the sentence in any way; his status with
regard to the availability of such sentencing choices as suspension of the sentepce,®’
internment,® and mitigations’ or aggravation®® of the sentence, should be that
of a person who was never the subject of such earlier proceedings.

However, it is clear that Penal Code Article 169 cannot be applied literally
in all instances; if the young offender sentenced only to a measure should again
be convicted in juvenile proceedings, his earlier brush with the law may affect
his fate. For example, a penalty could then be imposed on the ground that the
earlier measure had “failed.?”” and such “failure” could be taken as some evidence
that the severe penalty of imprisonment was justified because he was “incorrigible.”’%8
We thus see that for some purposes Article 169 does not obliterate the effects

79. Since Art. 180, Pen. C. does not apply to young offenders sentenced to imprisonment, they
are presumably eligible for reinstatement on terms applicable to adults under Arts, 243-44,
Pen. C.

80. Tn view of the fact, however, that revocation of the reinstatement is possible should the
offender be sentenced to certain other penalites within five years of the reinstaternent decision,
it appears that police record entries cannot really be “deleted”” until the five years have expi-
red. See Arts. 247 and 245, Pen. C.

81. Art. 245, Pen. C.

82. Note that the word “sentenced” is a translation of the French “condamné™, which can also
mean “convicted”, and has often been so translated in the Pepal Code. See, e.g., Art, 245(a)
(©), Pen. C. OQur discussion which follows assumes that Penal Code Article 169 means to
cancel the effects of conviction as well as sentence.

83, Art. 195, Pen. C.
84. Art, 128, Pen. C.
85. Where the offender was “previously of good character,” Axt. T9(1)(a), Pen. C.

86. Where the offender is “particularly dangerous on account of his antecedents, for] the habitual
.. nature of his offence ..., Art. 81{1)(c), Pen. C.

87. Art. 170, Pen. C.
88. Art. 173(1)b), Pen. C.
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of juvenile convictions which result only in the imposition of measures: records
of the sentence must be kept in a place and form accessible to the courts,®® at
least until the offender has reached the age of eighteen.” Thus, even reading
Penal Code Article 169 as broadly as possible, ie., as having the effect of automatic
and immediate reinstatement of the juvenile, we see that it does not completly
“‘de-criminalise” him in the eyes of the law.” ¥

Conclusion

There are other minor facets to the Penal Code’s special scheme of measures
and penalties applicable to the convicted young person®? but they -are not
significant. It is sufficient to note, before passing on to procedural matters, that
the penal law which applies in Ethiopia to convicted young persons is characte-
rized by mixed aims. All modern penal law, and particularly Ethiopia’s recently
fashioned code, aims at rehabilitation as well as retribution and deterrence. The
extent to which, as a whole, one or the other philosophy is dominant in Ethiopia
is open to debate. But it is clear that in the system of measures and penalties
applicable 1o young persons the rehabilitative goals are more prominent than
they are in the provisions applicable to adult offenders: the Jjuvenile is recognized
as more “treatable,” and, hence, there is increased emphasis on supervision, educ-
ation, and flexibility of treatment. The relative importance of offender rehabilitation
as against satisfaction of community demands for protection and revenge is shown
by the especially broad discretion given the sentencing judge in deciding on the
most appropriate treatment, and to the administrative authorities in recommending
when restrictive measures should terminate. It is also shown by the special efforts
to ameliorate the effect of a juvenile conviction and sentence, and to facilitate
early reinstatement. But at the same time, we also find strong recognition accorded
to traditional punitive methods. Juvenile misconduct is generally dealt with in the
framework of ordinary criminal law, by the ordinary courts: treatment can only
-be ordered after the young person has been convicted of a crime, and it may
consist of penalties in addition to or alongside of “curative and protective measures,”
if measures alone have been tried and failed. Further, the wse of imprisonment
for recidivists in “serious” cases for pre-determined peroids, possibly extending into
majority, shows at best an incomplete commitment to the goal of rehabilitation.
It might even be said, in such cases, that that goal has been effectively abandoned.

89. Penal Code Arts. 179-80 indeed do expressly refer to entries in the juvenile offender’s police
record of “measures and penalties” (emphasis added). It is difficult to reconcile this with
Article 169, Pen. C., just as it is difficult to reconcile Article 245(b), Pen. C., requiring
deletion upon reinstatement of the offender’s police record entry, with Article 247, Pen. C.,
providing for the revocation of reinstatement on the commission of certain new offences
within five years, which provision obviously presupposes the keeping of records as to the
“deleted” sentence. Where shall such records be kept, and by whom?

90. Up until his eighteenth birthday a convicted offender is ecligible, under Art. 182, Pen. C.,
for the measures prescribed for young persons., Where the court chooses to apply such me-
asures it would seem sensible to regard Article 169, Pen. C. as applicable also,

91. But, then, neither does ordinary reinstatement. Sec note 89, above,

92. These include wprovision for the waiving of the penalty under certain conditions where the
case is “petty” (query: does this refer exclusively to violations of the Code of Petty Offences,
or might some Penal Code offences aslo qualify?), and a special period of limitation, at the
discretion of the court, for all crimes committed by young persons. See Arts. 174 and 175,
Pen. C.
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The Criminal Procedure Code: Special Provisions for Young

Offenders

We have noted thus far that, up to a point, the substantive penal law of
Ethiopia applies identically to adults and young persons: there is no distinctidn,
in matters of definition of offences, nor in conditions of liability for conviction.
But, after the conviction stage, the Penal Code’s treatment scheme for adult offen-
ders is put aside, and a comprehensive, self-contained scheme of special measures
and penalties for young persons is used exclusiviey.

The Criminal Procedure Code presents a somewhat murkier picture. A- chapter
of ten articles®® devoted to “procedure in cases concerning young ¥ persons”
apparently purports to provide a comprehensive and self-contained guide, covering
criminal procedure from the first stages to the last. Complaint and accusation,
arrest, investigation, charge and plea, trial, judgment, sentence and appeal — all
are apparently meant to be governed by these few provisions. Inevitably, such
brief coverage has left many matters unsettled, and it is often problematic whether
and how much of the rest of the Code should be used to fill the gaps. We shall,
below, discuss some of these difficultics in a step by step consideration of the
procedure. !

Jurisdiction

Let us consider two aspects of the jurisdiction question: what cases are eligible
for treatment according to the special procedure for young persons, and which
courts have jurisdiction over those cases.

1. Eligibility for Juvenile Procedure. Article 171, Crim. Pro. C, provides that
criminal cases concerning “young persons” are to be tried according to the special
procedure. A “young person” is defined in Article 3, Crim. Pro. C. as a person
“between the ages of nine and fifteen.” This language is identical with that used
to define young persons in the Penal Code, and is no doubt meant to include
juveniles past their ninth birthday who have not reached their fifteenth birthday.>*

The important question to consider here is: At what time is the juvenile’s
age relevant -- at the time of the acts with which he is charged, or at the
time of the proceedings against him (the arrest, charge, opening of trial, etc.)?
Supposing, for example, D is alleged to have robbed Y on the 10th of Tekemt,
1958. On Tekemt 18th he is arrested and brought to the authorities. He passed
his fifteenth birthday on Tekemt 16th, so that at the time of the crime he was
a “young person,” but no longer is. Does the ordinary criminal procedure or
the juvenile procedure apply to his case?

93. Arts. 171-80, Crim. Pro. C.

94. See note 28, above.

95. But compare Art. 498 of the Avant-Projet of the Code which stated that the juvenile pro-
cedure would apply whenever the actor “ayant plus de neuf ans au moment de I'infraction
et moins de dix-huit ans au moment de la poursuite”. J. Graven, Avant-Projet du Code de
Procedure Penale Ethiopien (Dec. 10, 1956, unpublished, Archives, Faculty of Law, H.5.LU),
cited hereinafter below as Avant-Projet.
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The Criminal Procedure Code does not give any answer to this question,”’
but the Penal Code is helpful. Article 56, dealing with the post-juvenile group,
specifies that the ordinary provisions of the Penal Code will apply to an offender
who was over fifteen but under eighteen “at the time of the offence.” Working
backwards in time, we can infer from Article 56 that for purposes of applying
the Penal Code a “young person” is one who was over mine and under fifteen” v
at the time of the offence he allegedly committed, and rot at the time of the
proceedings against him. Article 52, Pen. C,, defining infancy, should be interpreted
along the same lines: an infant for purposes of the Penal Code is one who had
not reached his ninth birthday at the time of the offence, even though at the
time of his apprehension or trial he might be over that age. Theoretical conside-
rations support this interpretation of Article 52. Exoneration of infants from penal
liability is based upon their irresponsibility: in the words of Article 52, they are
“not deemed to be responsible for their acts.” (emphasis added). Until the ninth
birthday that theoretical irresponsibility persists. It would be incompatible with this
theory to allow prosecution of a youth at a later time for an act committed as
an infant.

Given the logic of these interpretations, the Criminal Procedure Code terms
should be interpreted consistently, so that age is measured at the time of the
criminal acts charged® A contrary interpretation would leave it open to the
authorities, by delay tactics, to convert a juvenile case into an adult one. Taking
the crucial time for age determination to be the time of the criminal acts charged °
removes any such incentive for delay. '

s,

2. Courts Competent to Try Juvenile Cases

The ordinary criminal courts in Ethiopia have jurisdiction over juveniles and
adults alike, with one slight exception. That is, all prosecutions of young persons
nfust originate at the woreda court level®” But, after handling certain preliminary
matters such as the recording of the accusation, and supervision of the course
of police investigation, the woreda court must transfer the case for trial to which-
ever court ordinarily has jurisdiction over the offence charged.”® Of course,
the woreda court will retain jurisdiction for trial over cases of offences within
its usual jurisdiction.

This means that the ordinary criminal courts of the Empire must, in the trial
and post-trial stages, apply the special substantive and procedural rules for young
persons without the benefit of any special training or experience. It is inevitable
that the special aims of the law for juveniles are less likely to suoceed under these
cirumstances than if they were in the charge of specialised personmel, alert to the

96. In this connection, we should note the inexact wording of Article 39(1) (b), Crim. Pro. C.
which directs the public prosecutor to forego prosecution where the accused “is under
nine years of age.” It should read ‘was, at the time of the alleged criminal acts, under
nine years of age ...”

Note also that Art. 181 Pen. C., also employs a test of age *“at the time of commission
of the offence” with regard to availability of the death penalty.

97. Art. 172(1), Crim. Pro. C.

98. Art. 172(4). The jurisdiction of courts in criminal cases is governed by the First Schedule
to the Criminal Procedure Code, and is allocated according to the particular offence charged.
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particular needs of young persons.”® Furthermore, juveniles tried in the regular
courts almost certainly must be forced into frequent contact with adult suspects—at
the police station, enroute to and while attending the court, etc. Yet the codes
obviously intended to avoid such contacts wherever possible.!® For these reasons
it is a cause for deep concern that the Criminal Procedure Code did not provide
for a juvenile court to deal with all cases involving young persons, no matter what
the offence charged. Jn many countries a different system is found, where certain
“juvenile courts” are given major or exclusive jurisdiction over offences concerning
juveniles, As concomitants, judges serving on those courts are specialised, and
other judges, in the ordinary criminal courts, are freed for other business.

That this concern is shared by those involved in juvenile justice in Bthiopia
is demonstrated by the actual practice which has been adopted in Addis Ababa.
Prior to the enactment of the Criminal Procedure Code in 1961, there was general
dissatisfaction with the way in which ordinary criminal courts, not overly familiar
with the special aims of the Penal Code in treating juvenile offenders, applied
them.!® The government responded by withdrawing from the Iower courts
in Addis Ababa all jurisdiction over cases involving young persons, which were
thereafter tried by a specially composed division of the Addis Ababa High Court.
When the Crimial Procedure Code was enacted, vesting jurisdiction in the lower
courts for non-serious offences regardless of the age of the accused, it is reported
that the lower courts attempted to assert their jurisdiction once again. But, by
administrative rule-making (of doubtful legality), the Ministry of Justice adapted
the arrangements in Addis Ababa to conform generally, but not wholly, to the
Code’s jurisdictional requirements. A person with special training in juvenile welfare
was appointed to sit as a woreda and awradja court judge, with exclusive jurisdiction
over all offences ordinarily triable by woreda and awradja courts under the law.!®?
Offences of High Court jurisiction involving juveniles are, in full accordance with
the law, tried by a special, ad hoc division of the High Court upon transfer from
the special woreda-awardja juvenile court; the same special division of the High
Court also considers all appeals from that court.

This scheme, which is currently in effect only in Addis Ababa, is a great
improvement over what the Criminal Procedure Code prescribes. In effect, it establishes a

99. Fur‘thcr, considerable confusion must result where a court has constantly to switch its procedure
and atmosphere from case to case. For example, if it were felt that the “informality” of
juvenile proceedings (Art. 176(2), Crim. Pro. C.) required the absence of judicial robes, or
seating of judges and other participants around a large table instead of the usual physical
arrangements, these changes would have to be made each time a juvenile case appeared on
the calendar, and the public would have to be shifted in and out of the courtroom for
each change. (See Art. 176(1), Crim. Pro. C.).

100. See, for example, Art. 53(1), Pen. C. (young persons may not be kept in custody with
adult offenders); Art. 5, Crim. Pro. C. (young persons may not be tried together with
adults).

101. This account of the history and present opcrations of the juvenile court in Ethiopia is based
upon Mebrahtu Yohannes “Procedure in Cases of Juveniles ...,” cited above at note 26, pp.
14-16. However, the present writer is alone responsible for the comments which follow.

102. See note 98, above.
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specialized bench!® to handle all criminal'® offences normally triable by Woreda
and awradja courts. But there are some serious disadvantages, which must be faced.
In the first place, this arrangement seems to be unauthorized by law: it circum-
vents the jurisdictional provisions of the code, by withdrawing from the ordinary
woreda and awradja courts their allotted jurisdiction both on trial and appellatg,
matters involving young persons.!® Specifically, this arrangement conflicts with’
the law’s requirements as to local jurisdiction, and the injunction of Article 172(1), Crim.
Pro. C. that the young person be taken immediately, at the start of proceedings,
“before the nearest Woreda Court......” (emphasis added). it conflicts with appellate
jurisdiction in that appeals from woreda court dispositions are supposed to be heard
by the awaradja courts, but under the Addis Ababa scheme appeals from the
juvenile court sitting in its woreda court capacity go directly to the High Gourt 106
Legislative amendment to conform the Code to the practice is therefore urgently
required, to avoid the appearance of illegality. Secondly, the scheme is operating
only in Addis Ababa. Reportedly, young persons in other parts -of the Empire
are tried by ordinary, unspecialised criminal courts, often in complete disregard
of the special rules which ought to be applied.'”” Lastly, the scheme still leaves
many cases to be tried by the High Court, instead of by a juvernile court.

Futurc legislation to widen the jurisdiction of the Addis Ababa juvenile court
and duplicate its services throughout the Empire deserves the most serious conside-
ration. Manpower shortages and the cost of specialised training for judges are
obstacles which need to be overcome. Pending any general reform, it is essential
to educate all judicial personnel who may come in contact with juvenile cases
concerning the law’s special aims and procedures for handling them.

103. It is a one-judge couct.

104. It is interesting to note that the Addis Ababa “juvenile court” also exercises a civil juris-
diction over juveniles, by committiong to the Remand Home those who it determines are
“unconiroliable” by their parents etc. See Mebrahtu Yohannes, Juvenile Delinguency in Six
Towns in Ethiopia (1967), (unpublished, Archives, Faculty of Law, H.S.I.U.), Table XV. Since
“uncontrollability” is not a penal offence in Ethiopia, one must seek the legal basis of this
jurisdiction elsewhere. Art. 231 of the Civil Code permits the removal of a guardian (in-
cluding the natural parents) where, inter alia, the minor has committed a crime and it app-
ears that his behaviour is due to lack of proper care etc. on the part of his guardian,
And, by virtue of Art. 214, Civ. C.,, the court could appoint an “institution of assistance”
such as the Remand Home as the new guardian. But apparently the Addis Ababa “juvenile
court” has not been following this procedure in “uncontrollable” cases. The exercise of its
jurisdiction probably must rest, therefore, upon the Vagrancy and Vagabondage Proclamation,
1947, Proc. No. 89, Neg. Gaz., vear 6, no. 9;

Art. 8. (i) A juvenile found wandering abroad without being in regular employment and
not resident with his parent or parents or lawful guardian or guardians shall be taken
before the court which may issue an order for his return to the custody of his parents
or guardians.

(i) If such juvenile is again found wandering without employment having left such
custody he shall be commitied to a reformatory school until he attains the age of
eighteen years or until such earlier date as the court may order.

(iii) If the juvenile is an orphan the Court may send him to an orphanage.

Art. 2(d) “JUVENILE” means a person of either sex under the age of sixteen,

105. Criminal jurisdiction generally is regulated by Arts. 4, 67, and 99-107, Crim. Pro. C. as
well as by the First Schedule. A detailed commenatry is available: R. Sedler, “Criminal
Jurisdiction in Ethiopia: A Commentary,” J. Eth. L., vol. 2 (1965), p. 467.

106. See Art. 1R2(1).
107. Mebrahtu Yohannes, Procedure in Case of Juveniles ..., cited above at note 26, p. 10.
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Pre-Trial Procedure

1. Complaint, Accusation and Arrest

Under the ordinary criminal procedure for adults, a case begins either with
the arrest without warrant of an offender “on the spot” by police officer or
private citizen, or else by the filing of an information with the police. In, the
latter case, custody of the accused is then obtained either by the use of a suim-
mons, or by arrest with or without a warrant. There are two kinds of information
which can be filed with the police: accusations and complaints. An information
filed by the injured party relating to an offence punishable only upon complaint
is known as a complaint. Informations in other cases are known as .arcciu;m:zti.ons.“’8

Article 172(1), Crim. Proc. C. provides that in cases involving young persons the
juvenile must “be taken immediately before the nearest Woreda Court by the
police, the public prosecutor, the parent or guardian or the complainant.”At first
glance this language might be taken to mean that juvenile cases are never begun
by complaint or accusation to the police, followed by police summons or arrest,
but that the victim or citizen eyewitness'®” may immediately take a suspected
juvenile into custody and bring him to the nearest woreda court. And, since the
provisions make no reference to the Criminal Procedure Code articles which govern
summons and arrest for adult suspects, it might be inferred that those articles do
not apply at all. But such inferences leave unanswered some critical questions:
Upon what criteria may a police officer or private citizen “take” a young person
before the court — on what degree of suspicion? Need the “taking” of the juvenile
to court be authorized by court warrant in any circumstances? Need not the police
try the summons method in appropriate cases before resorting to the drastic measure
of achieving custody by force?

108. For a fuller discussion of the Ethiopian law of arrest and summons, see S. Fisher, “Some
Aspects of Fthiopian Arrest Law,” J. Eth. L., vol. 3 (1966), p, 463, passim.

The distinction between complaint and accusation is discussed in P. Graven, “Prosecuting
Criminal Offences Punishable Only Upon Private Complaint,” J. Eth. L., vol 2 (1965), p.121,
nl. The terminology can be confusing because the codes at times use the terms *‘‘accusation”
and “complaint” generically to include any information to the police. In this article the
generic term “information™ is always used, for greater clarity.

109. The term “complainant” in Art. 172(1) is somewhat ambiguous; see note 108, above. if it
were taken narrowly to refer only to the injured party in a complaint offence, it might mean
that a juvenile offender would be immune from arrest by, e.g., a civilian eyewitness to
a murder he committed, or the civilian victim of an attempted robbery. One might argue
that Art. 172(1) does not (exclusively ) govern the arresting of juveniles, but merely empow-
ers certain persons to present the juvenile suspect to a court in the post-arrest stage By this
reasoning, anyone may arrest a juvenile under the Code provisions governing the arrest of
adults, and then hand him over to ome of the parties mentioned in Art. 172(1) for post-
arrest disposition. (In most cases, that would naturally be the police.) However such an in-
terpretation would still curiously give to the injured party in (minor) complaint offences a
power, i.e., presenting the juvenile in court, denied to the injured party in (sericus ) ordinary
offences. Furthermore, it is not consistent with the policy, expressed in Art. 172(1) by the
word “immediately”’, that police custody of juveniles should be avoided to the maximum
exient possible: the murder witness or robbery vicim would have to bring the youth to the
police instead of to court. For these reasons it seems sensible to interpret “complainant” in
Art. 172(1) broadly to include any informant even those in cases not punishable only upon
the injured party’s complaint.

A further complication is presented by the fact that the Amharic version of Art. 172(1)
omits the word “complainant” altogether. Presumably, the omission was an €rror, and the
English version will prevail.
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These difficulties also have a constitutional dimension. Article 51 of the Revised
Constitution commands that no one may be arrested without a warrant issued
by a court, except in case of a flagrant and serious violation of the law. Unless
one were to argue that the ‘““taking” of a juvenile to court as authorized by
Article 172 is not an “arrest”, the constitutional standard must be read into the
Code as restricting the circumstances under which a “taking” is permissible -- a*-,
literal reading of Article 172 as authorising the juvenile’s arrest “in any case”
would clearly allow the invasion of his constitutional rights. And although Ethiopian
law nowhere defines the term, it seems clear that depriving a juvenile of his liberty
in order to make him answer a criminal charge, as is envisioned by Article 172(1),
constitutes an “arrest” 110

If, then, the ‘“taking” of a juvenile to court under the authority of “Article
172 legally constitutes an arrest, the Code provisions!!! which govern the arrest
and summons of adult suspects should be applied to juveniles as well. The prose-
cutor, the police or the complainant may “immediately take” the juvenile before
the nearest woreda court only where such arrest is justified under those provisions.!'2
In those circumstances where Code Article 49 forbids an arrest without warrant
for adults, Article 172 should be seen as forbidding arrest (“taking’) without
warrant of a juvenile. Im such cases an arrest warrant must be obtained in the
manner prescribed for adult cases. The same penal and civil sanctions which apply
to violations of the law of arrest in adult cases!3 should be held applicable
where the right of a juvenile are involved. Otherwise there would be few limitations
on the power of anyone to interfere arbitraily with the personal liberty of juveniles.!'

It should be emphasized, too, that in cases involving juveniles the police
ought to make cvery possible use of the summons, in order to avoid the unsavory
publicity and the adverse psychological effects on the juvenile which are inherent
in the use of arrest. Only as a last resort, where clearly necessary, should the
juvenile be taken forcibly to court.!!s

2. Police Investigation

But, it may be asked, aside from flagrant cases which are initiated by an
arrest without warrant, how can the police obtain the information necessary to

110. Arrest is broadly defined in Halsbury’s Laws of England (3d ed., 1955), vol. 10. para. 631 as
“the actual seizure or touching of a person’s body with a view to his detention, The mere
pronouncing of words of arrest is not an arrest, unless the person sought to be arrested
submits to the process and goes with the arresting officer.” An American writer defines it
as “the decision to take custody of a person suspected of criminal behavior” involving
“all police decisions to interfere with the freedom of a person who is suspected of criminal
conduct to the extent of taking him to the police station for some purpose.” La Fave,
Arrest (Boston, Little, Brown & Co., 1965), pp. 3-4,

111. See Arts. 25-26 and 49-57.

112. The juvenile’s parents, of course, are not so restricted.

113, The sanctions which apply against the perpetrator of an illegal arrest are discussed in Fisher,
“Some Aspects..., ", cited above at note 108, p. 475 at n. 51,

114. There might still be penal and civil lability for making a false accusation. See Art. 18,
Crim. Pro. C.; Arts., 441 and 580, pen. C.; Arts. 2044 ff., Civ. C.

115. See Fisher, “Some Aspects....,”” cited above at note 108, pp. 470-71.
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a decision to issue a summons!'® or to apply for a warrant or arrest?'’’
According to Article 172 the young person must be taken ‘“immediately” before
the nearest woreda court, and there, before the court, the complaint or accusation!!®
against him will be recorded. Does this mean that the police must, without prior
investigation, arrest a juvenile suspect of whose alleged offences they learn?
Must the parent, guardian or complainant “immediately” take the juvenile befdrg
the court, without any prior gathering of evidence to ensure that reasonable cause
exists to take such steps? May not an informant first approach the police to request
action, rather than take it himself?

In order to answer these questions, we might distinguish between two: things:
filing a technical information with the police, and reporting a crime to the police
and asking for assistance. In the procedure laid down for adult offenders, a person
who comes to the police to report a crime is by definition technically an “informant”
—his statement, whether technically an “accusation” or a “complaint”, is reduced
to writing and he must sign it.'® The police then proceed to investigate!®
the alleged crime, and prepare the police investigation report which will be presented
to the public prosecutor for his decision whether or not to institute proceedings.!*!

In the case of juveniles, however, the Code expressly forecloses the possibility
of a witness, victim, etc. filing an information with the police. Articler 16(1)
states:

“Any accusation (Article 11)or complaint (Article 13) -
may be made to the police or the public prosecutor.
An accusation or complaint regarding a young person
shall be made in accordance with Article 1727

Article 172, in turn, provides that it is the woreda court which, after the young
person has been brought before it, records the accusation or complaint against
him, and directs the police to conduct any investigations the court thinks necessary.
But this should not be taken to mean that a parent, witness or victim may not
(or should not) initially report the suspected juvenile offender to the police. That
is the course most natural for any of us to follow —in a troubled situation we
do not think to seek help at the “nearest woreda court” It would seem perfectly
proper, in juvenile cases, for the police first to receive the report — often, in
fact, it will not be known at that point whether the suspected offender is a
juvenile or not -— without formally recording it as an information, and without

116. A suspect may not be summoned unless the investigating police officer ““has reason to believe™
that he has committed an offence, Art. 25.

117. Art, 54, Crim. Pro. C.: “A warrant of atrest shall only be issued where the atiendance of
a person before the court is absolutely necessary and cannot otherwise be obtained.” The
meaning of these criteria is discussed in Fisher, “Some Aspects ..., cited above at note
108, pp. 469-76.

118. The term <“statement” is used in Article 172(2) instead of *“‘accusation”, but the meaning
is apparently~the same. In Art. 172(3) “accusation™ is used,

119. Art. 14.
120. Arts. 22-35.
121. Arts. 36-39.
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preparation of a regular investigation report.!? Once informed of the case,
moreover, it would seem proper for the police to conduct an investigation, where
necessary, to determine whether or not there is sufficient probability of guilt to
justify issuance of a summons or application for an arrest warrant. For this purpose
it might be necessary to visit the scene of the crime, summon and interview
witnsses,’?* conduct searches,?* or obtain a medical examination of the victim.12¥" .
Any such investigative techniques should be seen as properly undertaken by the
police in juvenile cases, without special authority of the woreda court, but only
where their purpose is to help the police decide whether or not the accused juvenile
should be taken into custody. It goes without saying, therefore, that in flagrant
cases which begin with the arrest of the accused, police investigation may not
proceed in the absence of court authorization under Art. 172. It is likewise obvious
that the police may not, on their own initiative, undertake any investigative steps
which involve custody of the accused, such as compulsory medical examination!2s
or interrogation'?’ of him. For, taking such steps without prior woreda court
authorization would frustrate the vital and praiseworthy purpose of Art. 172—to
avoid the exercise of police custody over young persons. It is that aim which
explains the rule of Art. 172 that as soon as the police or others get custody
of a juvenile, by whatever means, they must immediately take him before the nearest
woreda court. Henceforth, as we shall see presently, he is meant to stay out
of police hands.

It remains to note that although the Criminal Procedure Code prescribes that
in juvenile cases “The court may give the police instructions as to the manner
in which investigations should be made,”'?® the court in so doing is not an
entirely free agent. It would be anomalous to suppose that the court’s instructions
could result in depriving the juvenile accused of rights'® which the law grants to

122. This suggestion does involve the danger that the police, having no obligation to prepare
investigation reports for review by the public prosecutor, will exercise an unhealthy degree of
discretion in disposing of informations relating to juvenile crime without ever bringing the
cases to the attention of the court. To a considerable extent, it seems the police in Ethiopia
do already enjoy such discretion in practice: one study has revealed that in an overwhelming
percentage of cases where the police arrest juvenile suspects, the case is terminated by
police discharge; only a small percentage of arrestees are brought to court. See Mebrahtu
Yohannes, Procedure in Cases of Juveniles..., cited above at note 26, Table I, at p. 12. The
best answer to this difficulty might be to require the police to report to the “juvenile court”
on all cases involving juveniles which terminate in the investigation stage; the court would
thus have some control over the exercise of police discretion, without necessitating the bringing
of juveniles to court every time an investigation takes place. To this end, the requiremnt
that investigating police officers keep case diaries should apply to investigations of juvenile
crime; see Art. 36, Crim. Pro. C.

123, Art. 30.
124. Arts. 32-33,
125. Art. 34.
126. Ibid.

127 Art27.
128. Art. 172(2).

129. Chapter 2 of Book II, Title I of the Code, called “Police Investigation”, regulates such
matters as summons and interrogation of witnesses and of the accused, conditional release of
the accused by the police, search and seizure, and physical examination of the accused.
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adult suspects. Thus, although the Code does not so specify,!3® it would be
improper for the court to instruct the police to interrogate the accused without
cautioning him in the manner prescribed for adult interrogations under Art. 27,
Crim. Pro. C., or to use threats or promises in order to induce him to confess (Arts. 31)
or to search his home without complying with the requirements of Articles 32-33
on search and seizore.’®! Once the juvenile has been taken into custody and
presented before the woreda court, Article 172 gives that court complete control
over any subsequent police igvestigation, but the investigative steps it orders should
be seen as restricted by the procedural safeguards which apply to adult suspects.
If those safeguards were interpreted as applying only to investigations of offences
committed by adults, we would be faced with a sizeable gap in the procedure
ordained for juveniles, for Art. 172 is silent on these matters.

3. Pre-Trial Detention and the Right to Bail

The ordinary procedure for adults of pre-trial detention and the right to bail
is clear. Once arrested, a suspect may be released on bond by the police in their
discretion if his guilt is doubtful or if the suspected offence is not very serious.!¥
If the police do not release him on bond, he has the right, guaranteed both by
the Constitution'®® and by the Code,3% to be brought before the nearest
court within forty-eight hours. That court will either (1) release the accused . on
bail,!* (2) order his remand in custody for trial'®® or (3) grant the police
a renewable fourteen-day remand for further investigation.’’ Prisoners being

130. Article 22(2), introducing the Code chapter on police investigation states that “Investigation
into offences committed by young persons shall be carried out in accordance with instructions
given by the court under Art. 172(2).” It may be sigpificant that an earlier draft of this
provision read: “Notbing in this Chapter shall apply to offences committed by young offen-
ders.” An Intermediate Draft of the Criminal Procedure Code (1959), (unpublished, Archives,
Faculty of Law, H.S.LU.), Art. 13(2).

131. In most cases a juvenile’s domicile will be that of his guardian or of another adult. To
permit search and seizure of such premises without compliance with the relevant Cods articles
would certainly present grave problems of imvasion of privacy vis-a-vis the aduits concerned.
That alone seems a strong argument for “reading in” to the juvenile procedure the search
and seizure provisions of the ordinmary procedure.

132. Art. 28. Seec note 135, below.

133. Art. 51, Rev. Const.: “..Every arrested person shall be brought before the judicial authority
within forty-eight hours of his arrest. However, if the arrest takes place in a locality which
is removed from the court by a distance which can be traversed only on foot in not less
;han forty-eight hours, the court shall have discretion to extend the period of forty-eight
ours.”

134. Art. 29. The requirement is qualified insofar as “local circumstances and communications™
require, and the article further states that “the time taken in the journey to the court shall
not be included” in the forty-eight hours. These qualifications are of doubtful constitutionality
in light of the wording of Article 51, Rev. Const., quoted above at note 133.

135. Art. 59. The court decides the bail question under Arts. 63-79, which provide detailed crite-
ria. It is not clear whether the police, in the exercise of their discretion under Art. 28,
are similarly bound by those provisions.

136. Art. 59.

137. Ibid. But the relationship of this third choice of action to the first and second ones is
unclcfmge the discussion in Fisher, Ethiopian Criminal Procedure, cited above at note 23,
DPP- .
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beld for non-bailable offences,!® or who, for some other reason,'* cannot
obtain release on bail are detained in prison, in facilities and under conditions
distinet from those for convicted prisoners.™®  Suspects on temporary remand
for further investigation are presumbly to be treated like other suspects remanded
in custody before trial.!¥! The Code provides detailed guidance on the adminstration
of bail, and includes a right of appeal against a refusal to grant bail 142

Turning to the provisions on juvenile suspects, we find the question treated
rather scantily:

“Where the case requires to be adjourned or to be transferred to a superior
court for trial, the young person shall be handed over to the care of his
parents, guardian or relative and in default of any such person to a refiable

person who shall be responsible for ensuring his attendance at the trial.” Art.
172(4).

This seems at first a rejection  of the institution of bail for the young
person — without requiring him to enter into a satisfactory bond, in default of
which he must remain in custody, the Code simply directs that the young person
be “handed over” to a parent or relation, etc. The motivation for this approach
might be the wish to ensure that young persons are never kept in pre-trial custody,
not only because such custody is usually incompatible with the rehabilitative aims
of juvenile procedure, but especially because custodial institutions in Ethiopia at
present lack the facilities necessary to ensure the segregation of juveniles from
adult prisoners. This same policy underlies the already-discussed requirement that
the police, etc. must bring arrested juveniles immediately before a woreda court,

But it is apparent that in practice a scheme for pre-trial release of Juveniles
which rejects the bail system and does not substitute any alternative system of
control cannot be satisfactory. The young person’s parent, guardian or relative may
often be totally unsuited to care for the youth while further proceedings are pending:

138. Offences punishable with death or with rigorcus imprisonment for fifteen years or more, are
non-bailable, Art. 63,

139. Bail may not be granted if certain facts are found by the court, see Art. 67. In many
cases bail is granted but the accused is unable to provide an acceptable guarantor or to
deposit the required security,

140. In 1965-66, there were 8,713 unconvicted prisoners on remand in Ethiopia’s prisons, or over
33% of the total prison population. Annual Report for 1958 E.C. of the Department of
Prisons, Ministry of Interior, Imperial Ethiopian Government (1966. unpublished, Archives,
Faculty of Law, H.S.ILU) This staggering figure suggests a number of possible problems:
the high frequency of prosecutions for non-bailable offences, the break-down, with urbanisation,
etc. of the traditional system of personal guarantors, without any simultzneous evolution of
a viable substitute, and the extreme poverty of most criminal defendants in Ethiopia coupled
with a reluctance on the part of courts to release defendants on their personal bonds alone.

141. “Art. 60. Conditions of remand”.

“Any arrested person shall be detained on the conditions prescribed by the law relating
to prisons.” This article, which draws no distinction between suspects in custody because, e.8.,
their offences are non-bailable and those on “further Investigation™ remand, would seem to
require all remanded suspects to be detained in prison remand facilities. However, the prac-
tice is for the police to keep prisoners who have bcen remanded for investigation in their
own custody, in police station cells. This practice is dangerous in that it allows wide opp-
ortunity for the use of improper interrogation techniques in attempts to secure confessions.
:See S. Fisher, “Coerced Confessions and -Article 33, Crim. Pro. C.,” J. Eth. L., vol. 3 (1966),
Db. 330. passim,

142, Art, 75.
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he might be a person whose lack of interest in or control over the youth contributed
to the latter’s delinquency. In some cases the parent might himseif pose a clear
threat to the young person’s wellbeing — e.g., where the charge against the latter
is incest with the parent, or participating with the parent in some other unlawful
act.'3  1In such cases the court will wish to place the youth in custody of
another “reliable person™, but what such person exist? And is not the use of a
bail bond at least one way to ensure the “reliability” of the responsible party?
The scheme of Article 172(4) seems to provide no enforceable sanction'** for the
youth’s failure to appear — he is not even required to pledge to do so, and it
is not provided that custody over him will follow a deliberate failure to appear—
nor is any sanction imposed on the parent’s failure to produce him.!%

It is therefore submitted that Article 172(4) should be interpreted as ‘leaving
open the possibility of the court’s “handing over” a young person to his parent,
guardian, relative, etc. conditionally, subject to the signing of a bail bond,
according to the Code’s bail provisions applicable to adults.!#6  The only danger
in such a reading would be if the courts permitted juvenile suspects to remain
in police or prison custody simply for lack of a suitable guarantor. For that
reason, unless the court has definite reason to believe that the suitable parent,
etc. is not willing and able to produce the juvenile at the required time, release
should be on the mere oral or written recognizance of that custodian, with né
security deposit or third-party guarantor required.'¥ But where the juvenile’s
parent, etc. does not seem trustworthy, and where a suitable deposit or
guaranty cannot be produced, then the juvenile should not be released into the
custody of that party. The only remaining alternatives in such a case are to leave
the accused in segregated police or prison custody,!* or, much better, in the
custody of a special corrective institution for juveniles if such is available.

The present practice of pre-trial detention in Addis Ababa provides an inter-
esting, if ironic, illustration of the unanticipated effects that liberal “reforms” can
have in this area. We have already noted that only in Addis Ababa has there
been an attempt to create a special “juvenile court” with exclusive criminal jurisdi-
ction over juveniles. However, the “juvenile court” sits only two days a week,

143. In other cases returning the juvenile tc his home village exposes him to the vengeance of
the freinds and relatives of the one whom the juvenile’s allegedly criminal act injured. Where
a homicide is involved, unless and until “blood money” is paid, the juvenile may be in
considerable danger. See note 250, below.

144. Art. 442, Pen. C. (Refusal to Aid Justice) would presumably apply if the accused were reached
by a summons, but not if he absconded before then.

145, Neither Art. 442, ibid., nor Art. 443 (Contempt of Court), would apply to the parent or
other “responsible persons.”

146. Except for Art. 63(1) concerning “non-bailable” offences. All offences should be bailable for
juveniles, who are never liable to a penalty more serious than ten years’ imprisonment for
any one offence,

147. The Code clearly permits the bailing of (adult ) suspects without provision of third-party
sureties. See Arts. 28, 63(2). But it is not clear whether the bail provisions foresee the
deposit, in such cases, of cash or other collateral by the person being released. Aris. 70(3) and
76(2) speak of the return and forfeiture of “recognisances” which have been “deposited” by
guarantors, but do #ot specifically refer to the deposit of same by the accused himself. Pre-

sumably, the court is free to require or dispense with the requirement of deposits, as it
deems fit.

143, But see the Amharic version of Arts. 172(4), which expressly forbids the court to “hand
over” the accused to prison custody.
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on Tuesdays and Thursdays. A young person arrested by the police on a Friday,
then, is kept in (often unsegregated) custody at the police station at least until
Tuesday morning, when he can be taken to court. In this way the government’s
special care in setting up the “juvenile court” results in far worse treatment for
him than the Code and Constitution permit for his adult counterpart, who is
guaranteed presentation in court within forty-eight hours. Of course, the present
practice need not necessarily persist. The best solution in many cases would be
for the police to summon the juvenile’s parents, etc. to the police station and
there to release him into their custody, with or without bond, if they promise
to present the youth to the court at its next sitting. This would entail the police
using a power which, in cases concerning adults, is granted by Code Article 28.°
Another possibility would be for the police to take all such youths before the
nearest (regular) woreda court, in accordance with the ordinary provisions of the
Code, and allow that court to release the accused conditionally under Article 172(4)
pending the next sitting of the special juvenile court. A third possible solution
would be for police, acting under Article 28, to release the accused juvenile into
the custody of the Addis Ababa Training School and Remand Home for juvenile
offenders, which not only has appropriate facilities for keeping custody of the
youth, but is also the actual location of the juvenil court.!4

149. We might note in passing that there scems to be a marked lack of sympathy on the part
of the Addis Ababa police with the aims of the juvenile court and especially with the
“soft” treatment accorded convicted juveniles in the Addis Ababa Remand Home. This hosti-
lity is often expressed by verbal and physical abuse of the juvenile suspect while heis in
police custody, and may well result in the intentional prologation of police custody “for
investigation.” The police seem to reason that, once out of their hands, the juvenile will
be “coddled,” and therefore that it is their task to mete out the real “punishment” in the
period of pre-frial custody. This attitude of the rank and file policemen is mainly attributable
to their lack of education in the philosophy and aims of the special penal law regime for
juvemles, and it can hence be expected to diminish in future as police cadres are more
highly trained. In part, however, it is due to the fact that the Addis Ababa Remand Home
has highly inadequate security arrangements, and escapes to the close-by city center are
frequent and not even mildly challenging. One reason for the many escapes is reportedly
that the guards provided by the Ministry of Interoir are old and not very agile; the
younger ones are assigned to the prisons. Another is the philosophy of the Remand Home
staff, which prefers loose security to the depressing atmosphere of a completely “closed” in-
stitution. The matter is further complicated by the fact the police do not readily cooperate
with the Home staff in re-arresting escapees, and this knowledge naturally operates as an
incentive to escape. Plans have been discussed to ease this problem by moving the Remand
Home to a rural area.

In a case observed personally by the present writer in Addis Ababa a thirteen year
old boy with a long “record” of convictions for street-boy thefts was arrested in Aagranto
on a Wednesday morning while picking a wallet from a lady’s hand-bag. He was taken to
the nearest police station, No. 2, and held for a few hours until the Captain arrived to
witness the accuser identify the suspect. The boy, together with the victim, was then sent
to Police Station No. 6, which is the collecting point for all juvenile arrestees in Addis
Ababa. En route, the boy was slapped several times by a policeman, and threatened with
dire punishments (such as being disembowelled with the policeman’s knife). At the station
the victim dictated and signed the accaustion. Then, although the “juvenile court” was to
sit on the following morning, a Thursday, the victim was informed that the boy would not
be present in court before Tuesday, since the police *investigation” could not be finished in
time for the Thursday session. The boy was then put into a police cell at the No. 6 station,
in the company of adult.as well as juvenile prisoners.

The procedure followed in this case was apparently not a typical; see Mebrahtu Yoh-
annes, Procedure in Cases of Juveniles ..., cited above at note 26, p. 13. An interesting
footnote to the case is that the police never did present the boy in court, but released
him after four or five days in the police station. This seemed especially surprising to the
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Finally, it should be pointed out that the Code lays down a scheme which
denies the police all opportunities for custodial interrogation of the juvenile suspect:
arrest is in theory followed by “immediate” presentation in court, which is followed
by “handing over” the suspect to his parent or guardian. This scheme is no doubt
in serious conflict with the duty of the police to investigate crime, including juvenile
crime, and to discover the identity of other lawbreakers or threats to order. The
typical juvenile offence in Addis ababa is “street boy” petty theft and purse-snatching.
In these offences the boys collaborate in gangs, and there is every reason to suspect
that adults are involved in organising and profiting from these activities. The police
no doubt feel, and rightly so, that without in-custody interrogation of an arrested
juvenile his confederates are likely to escape scot-free. It is difficult to find* a
satisfactory solution to this conflict, but it seems doubtful that the benefit in crime
prevention and detection, weighty as it is, is worth the risks involved in permlttmg
police custody and interrogation, generally under incommunicado conditions of nine
to fifteen year old suspects.

4. The Decision to Prosecute

A hallmark of the juvenile court reform movement in many countries has
been the attempt to transform the proceedings from an adversary process to an
inquisitorial one in which the government, represented by the judge, takes the
leading part in adjudicating the issues and prescribing the treatment most likely
to salvage the juvenile. The roles of defence counsel and prosecuting attorney are,
in such a system, radically curtailed. Although the Ethiopian system does not discard
the traditional framework of criminal offence, guilt, conviction and sentence, the
procedure has been greatly influenced by this “non-adversary” theory. We have
already seen this influence at work in the law governing police investigation, wherin
police actions are subjected, continental style, to judicial control. It is even more
apparent at the stages of the decision to prosecute, the charge, and conduct of the
the trial. In these areas we find a marked contrast between the adversary system
which™ obtains for adult cases, and the relatively non-adversary system ordained for
juveniles. This difference may be laudatory insofar as it results in special protection
for the juvenile, particularly in shielding him from the harsher aspects of criminal
litigation. But to the extent that this protection is bought at the expense of depriving
the juvenile of basic procedural rights guaranteed to adults by the Code or Consti-
tution we need to examine the bargain to be sure it is fair.

Under the procedure prescribed for adult cases, the police investigation culmi-
nates in a report to the public prosecutor, who then decides whether or not to
prosecute. The Code limits his discretion quite severely, setting out the specific
instances in which a prosecution may not be instituted,!*® and providing that
on “No other grounds may he refuse to institute proceedings.” The only significant
discretionary grounds on [which] to base a refusal to prosecute are when the Minister
of Justice so orders in view of the public interest,’™ and when in the public

present writer, in that the boy was an admitied escape from the Remand Home and had
still to serve part of his confinement for a prior theft conviction. The boy was finally arrested
on the streets a few weeks later by the Director of the Remand Home himself, and returned
to the Home, from which, to judge from his reappearance on the city streets shortly there-
after, he soon escaped again or was released.

150. Arts. 39, 42.

151. Art. 42(1)d). Presumably the public prosecutor, through his immediatc superiors, can in-
itiate and influence the Minister’s decision in any given case.
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prosecutor’s opinion ‘“there is not sufficient evidence to justify a conviction.’!52
In cases where the latter ground is given for a refusal to prosecute, but only
then, the injured party may proceed further: if the offence complained of is a
“complaint offence,” i.e. an offence punishable only upon complaint by the injured
party,’ he will be authorized to conduct a private prosccution:!® if the
offence is not a “complaint offence,” he may appeal to the court for an order
reversing the public prosecutor’s decision and requiring that the latter institute
proceedings.’>>  Following the decision to prosecute, the public prosecutor frames
a charge and files it in the court having jurisdiction, which then fixes a date for
trial.

The procedure for juvenile cases, on the other hand, is less clear. We can
begin with the proposition of Article 40 that “the public prosecutor shall not
institute proceedings against a young person wunless instructed so to do by
the court under Article 172.” We might pause here to ask what is meant by the
phrase “institute proceedings™? The Code nowhere defines it explicitly, but here apparently
means by it the filing in court of a charge or other pleading for trial. Turning
to Article 172, we find only the instruction of Article 172(3) that “where the
accusation relates to an offence punishable with rigorous imprisonment exceeding
ten years or with death ... the court shall direct the public prosecutor to frame
a charge,” ie. to institute proceedings. In all other, less serious cases, as we. -
shall see below, the juvenile is tried without any formal charge, and usually without
the participation of the public prosecutor. But Article 172(3) does not answer
two questions which it is important to put here. First, in the serious cases described
therein, by what criteria, if any, does the court decide whether or not to instruct
the public prosecutor to frame a charge, i.e., how does the court go about making
the prior decision whether or not to prosecute? Second, what of the many cases
which are not serious enough to fall within Article 172(3), and in which no charge
is framed — by what criteria, if any, does the court decide whether or not to
try the_ accused of the crime complained of? As we have seen, in the procedure
for adult accuseds it is the public prosecutor who applies specified criteria in the
performance of this screening function — he has the discretion, subject to review, to
decline to institute proceedings on the ground that the evidence of guilt is insuffi-
cient, and in proper cases he may also be able to reject a prosecution on grounds
of the public interest. Having eliminated the public prosecutor’s part in the decision
whether or not to institute proceedings in juvenile cases, has the Code not vested
his screening function in any other body?

It would be unthinkable to conclude from the silence of Article 172 that
trial of a juvenile must automatically follow the bringing of an accusation or
complaint against him, even though the investigation may have revealed no convincing
evidence in support thereof. Such a view would deny to juveniles a basic safeguard
universally guaranteed to the criminal accused — control of access to the  criminal
process by administrative and/or judicial authorites. We should therefore infer
from the exclusive powers Article 172 gives to the woreda court in the pre-trial

132, Art, 42(1) (a).
153. See note 108, above.
154. Art. 44(1).

155. Arts. 44(2), 45,
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stage — power to record the accusation or complaint, to order and supervise police
investigations, to direct the framing of charges in serious cases, to transfer or
adjourn the case for trial — that the court has also the duty and power to
decide whether or not a trial should be held on the allegations made.
In so deciding, the judge should follow the same criteria which Articles 39 and
42 of the Code set down for the public prosecutor to follow in cases inveiving
aduilts, all of which are suitable for juvenile cases except possibly Article 42(1) fd),
allowing a refusal to institute proceedings where the Minister of Justice certifies
that the public interest would be opposed. But even this provision might be applied
without undue difficulties of theory or practice — in deciding whether or not the
juvenile should be tried for the alleged offence the woreda court judge acts in
the place of the public prosecutor, and should arguably be bound in this function
by the Minister’s assessment of the public interest. )

Lastly, where the woreda court decides to dismiss the information on the
ground that there is not sufficient evidence to justify a conviction (Article 42 (1)
(a)), and the offence in question is one punishable only upon private complaint,
he should be required to authorise the injured party to conduct a private prosecution,
if it develops that juvenile procedure permits this institution.’’® Where it is an
ordinary offence, the injured party should have the right of appeal from the woreda
court’s decision to dismiss the complaint. These procedures, modeled on the Code’s
provisions for cases involving adults, should apply by analogy.!’’

5. The Preliminary Inquiry

Article 80(3) of the Criminal Procedure Code states explicitly that the provi-
sions governing the preliminary inquiry do not apply to cases involving juvenile
accuseds. This presents no constitutional problems and, since the preliminary inquiry
is rarely used in FEthiopia even for cases involving adults,!®® no significant difference
between the two procedures results.

6. The Charge and plea

The accused’s right to be notified of the precise offence which he is alleged
to have committed, and to be acquitted unless every element of that offence is
proved at trial, is fundamental to any fair system of criminal procedure. Article
23 of the Penal Code, which certainly applied to juveniles as well as adults accused
of crime, defines a “criminal offence” as an act or omission “which is prohibited
by law,” and declares that it is *“only completed when all its legal, material and
moral ingredients are present.”” It further provides that a criminal offence is punis-
hable “where the Court had found the offence proved.” These provisions are
buttressed by the Criminal Procedure Code’s provisions dealing with the charge
in ordinary cases. Those provisions require that the charge must be notified to
the accused sufficiently in advance of trial to enable him to prepare his defence.!®®
It must state the offence with which the accused is charged, its legal and material
ingredients, the time and place of its commission, and the law and article of the
law which its commission violated.!®® The charge must *“describe the offence

156. See text accompanying notes 251-35, below.

157. See Arts. 42, 44-45.

158. See Fisher, “Some Aspects...,” cited above at note 108, P. 467 at n. 14.
159. Arts. 109, 94(2) (g).
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and its circumstances so as to enable the accused to know exactly what charge

he has to answer,” and must “follow as closely as may be the words of the

law creating the offence.”'®! Ordinarily if the evidence at trial does not subs-

tantially conform'é? to the exact offence charged, the accused will be acquitted?6?

unless the prosectuion receives permission to amend!®* or withdraw!s the charge

before judgment. Amendment gives the accused an opportunity to apply for an*-
adjournment so he may have time to prepare to answer the new charge.16s

Withdrawal has the effect of forcing the prosecutor to begin all over again with

a fresh charge if he wishes to pursue the matter.!” At the end of trial, a

judgment of acquittal or conviction is entered with respect to the offence charged,

and thereafter the accused is protected against a new prosecution based om the

same offence.!® The net effect of the above provisions is to guarantee fo the

accused that he will know, before trial, exactly what crime he is charged with

having committed, so that he can prepare his defence without fear that “new”

charges will surprise him at trial They also require a written record of the exact

offence tried and adjudicated, to ensure, inter alia, obedience to the principle of
legality.1%®

The juvenile procedure, in an effort, apparently, to eseape the “formality” of
charges, is very different. The basic principle is announced in Article 108: “The
provisions of this Chapter [dealing with the drafting, contents and filing of the
charge] shall not apply in cases concerning young person unless as order to the
contrary be made under Article 172" The pertinent provision in Article 172, to
which Article 108 obviously refers is sub-article (3): “Where the accusation relates
to an offence punishable with reigorous imprisonment exceeding ten years or with
death (Article 173 Penal Code) the court shall direct the public prosecutor to frame
a charge.” In all other cases, according to Article 176(3), the accusation or comp-
laint which the court records when the young person is first brought before it
functions in the place of the charge.

With respect to the charge, then, the Code provides a dual system for juveniles:
the most serious offences, which carry a penalty of imprisonment and the possible
loss of civil rights,'” are tried in the High Court on a formal charge drawn

*

160. Art. 111.
161. Art. 112,

162. The tests are whether errors or omissions in the charge relate to “essential points,” whether
the accused was in fact misled, and whether justice *is likely to be thereby defeated.”
Art. 118.

163. Under certain exceptional conditions the court may convict the accused of an offence with
which he was not charged. See Art. 113(2).

164, Art., 119.
165. Art. 122

166. Art. 120. He may also recall any previously examined witnesses to examine them with
reference to the amendment, and call any further evidence “which may be material.”” Art.12].

167. Art. 122(5).

168. Art. 130(2) (b), Crim. Pro. C.; Art. 56, Rev. Const.; Art. 2(3), Pen. C.

169. The principle of legality requires that conviction be of violating a particular, valid provision

of the penal law, by specifically alleged conduct, and that this conduct not be punished
twice under the same provision. See Art. 2, Pen. C.

170. Art. 172(2).

171. But only if the measures imposed following a previous conviction have failed. See the discu-
ssion accompanying notes 66-69, above.
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by the public prosecutor. The public prosecutor is bound in such cases by all
the above-mentioned safeguards as to the form and contents of the charge; the
juvenile accused is given every benefit accorded to the adult. But, in cases
which are not so grave, no formal charge is drawn, and the juvenile is treated
very differently from the adult. 5
y
At this point we should take note of a serious error in the phrasing of
Article 172(3), quoted above. That provision requires the framing of a charge
whenever the offence is punishable with rigorous imprisonment “exceeding ten years
or with death” (emphasis supplied), and parenthetically refers to Article 173 of the
Penal Code. But the latter article applies to ofiences which are “normally pumishable
with a term of rigorous imprisonment of tem years or more” (emphasis ,supplied)
or with death. Because of the discrepancy in phrasing, the many offences which
are normally punishable with a maximum of ten years rigorous imprisonment such
as aggravated!’? theft, are serious enough to qualify for the gravest penalties
known to the law for juveniles, yet not quite serious enough for the added protec-
tion of a formal charge under Article 172 of the Criminal Procedure Code.l”?
This oversight reguires speedy correction by Parliament, to conform the two articles
to each other.

It remains to discuss the effect on juvenile procedure of discarding the charge
requirement in the vast majority of cases — namely, those not sufficiently grave
to fall under Article 172(3). As we have said, in such cases the Code substitutes
for the charge the accusation or complaint which has been recorded by the court:
at the beginning of the trial, “the accusation or complaint under Article 172(2) ...
shall be read out to the young person and he shall be asked what he has to say
in answer to such accusation ..”17* That is contained in this “accusation™?
Article 172(2) merely states: “The court shall ask the person bringing the young
person to state the particulars and the witnesses, if any, of the alleged offence
or to make a formal complaint, where appropriate, and such statement or complaint
shall be recorded.” If under this article the court simply transcribes verbatim the
story of the “person bringing the young person” to court, it is difficult to
imagine that in most cases the resulting document will be sufficiently precise and
comprchensive to serve satisfactorily as the basis of a criminal trial, conviction
and scntence. Whether the “person bringing the young person” to court is his
parent or guardian, the complainant, or a policeman (in practice it will rarely if
ever be the public prosecutor), that person is unlikely to have the legal education
and presence of mind needed to give a statement which will satisfactorily substitute
for a formal charge. Indeed, it is highly doubtful whether a verbatim record of
any persons’s spontaneous, oral recitation of the circumstances which led him to
arrest a youth and bring him to court will be sufficiently relevant, clear and precise
to give the accused notice of the offence with which he is charged, and to form
a record on which to base a plea, judgment and sentence. Even the decision as

172. “(R)igorous imprisonment ... shall not exceed ten years.” Art. 635, Pen. C. See also, e.g.,
Arts. 642 (Aggrovated Breach of Trust}; 5502) (Duels); 538 (Grave Wilful Injury); 273
{ Hostile Acts-.against a Foreign State), and many others in the Penal Code, all using the
same penalty formula.

173. As will be discussed below, the same point applies with respect to the juvenile’s right to
counsel in Article 174.

174. Art. 176(3).
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to which, if any, provision of the penal law the accused’s alleged conduct has
violated can often require considerable study by a person well trained in law;
such matters can hardly be delegated for determination by the uncounseled injured
party, parent etc.

We encounter another serious difficulty with the <“charge” stage if we read
the juvenile procedure literally. In the ordinary adult procedure, the accused has
the right to reccive a copy of the written charge in advance of trial, so that
he can prepare his defence with the aid of counsel, etc. But the juvenile procedure
makes no mention of giving the young person a copy of the accusation against
him at any time; Article 172(2) provides for the recording of the accusation, and
Article 176(3) provides that at the start of the trial hearing the accusation “shall be
read out to the young person” who is then required to answer it. This system
would pose serious problems of fairness to the young accused, whose need to know
the charges against him in advance of trial is certainly at least as great as the
need of an adult accused. And while it is true that the accused will be present
in court when the accusation is recited and recorded under Article 172, it would
be hardly fair to require him to rely upon his memory of an oral procedure
which took place, most likely under conditions of emotional stress. Nor will a
Juvenile accused likely be represented by counsel at the imitial, court-presentation
stage of the proceedings, and there is no provision in the Code authorising defence
counsel at a later time before trial to inspect the recorded accusation or other
documents in the accused’s file.

It is difficult to conceive of any advantage or special protection the juvenile
accused gains from these particular deviations from the normal course of criminal
procedure. The Code’s failure to require a detailed and legally sufficient charge,
notified to the accused well in advance of trial, seems to prejudice his rights for
no good reason. The best solution would be for parliament to amend these provis-
ions to accord “with the safeguards guaranteed adult defendants. Pending such
legislative correction, it should be the duty of the woreda court judge to protect
the juvenile’s rights by ensuring that the accusation is recorded in such a manner
as to be clear, precise and comprehensive: it should not contain irrelevant or
merely evidentiary matter, it should specify the penal provision which allegedly
has been violated, mention all the material elements of that offence, and specify
whether the accused acted intentionally or negligently; it should specify the time
and place of the offence, and all other details considered necessary for a precise
description of the offence and its circumstances. Where such matters are not emitted
spontaneously by the declarant, they can be elicited through careful questioning by
the court. A copy of the accusation should be provided the accused in advance
of trial.

Admittedly, the above suggestions accomplish a near “reading in” of the Code’s
charge provisions for adult cases, without support in the text governing juveniles.
But there should be no objection to the notion that the court has both the duty
and the power to take guidance from the Code’s adult provision in this area.
Its duty arises from the need to deal fairly with the juvenile accused; its power,
from the fact that the charge stage in juvenile procedure has been designed as
relatively “non-adversary”, and the woreda court judge has been assigned the
functions normally exercised by the public prosecutor, and therefore has a duty
to see that the charge against the accused is clear, complete, and fair — that is
always the responsibility in criminal cases of the party instituting the proceedings.
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Having concluded our discussion of the charge in juvenile proceedings, we
need say very little about the plea. Article 176(3) requires that the accusation or
complaint under Article 172(2), or the charge under Article 172(3), shall be read out
to the accused at the opening of the trial hearing, and “he shall be asked what
he has to say in answer to such accusation or charge.” Article 176(4) permiti_
the court to convict the juvenile immediately if his answer shows that he “fully™y
understands and admits the accusation or charge.” In such case the court must
record the juvenile’s answer. If, on the other hand, “it is clear to the court from
what the accused says that he fully understands and does not admit the accusation
or charge,” Article 176(5) directs that the trial should commence.

From these provisions it is clear that the juvenile procedure has subsfantially
retained the “plea of guilty” and of “not guilty,” but has abandoned that termin-
ology and substituted the terms “admit” and “does not admit” the accusation — charge.
One can guess that the drafters’ motive for changing this terminolgy was to make
the proceedings somehow less formal and, in the traditional sense, less “‘criminal”
But if that is so if remains unclear why other, equally <‘criminal” and <“formal”
terminology has been kept: <accusation”, ‘“charge”, ‘“judgment of guilty or not
guilty”, “conviction”, <“sentence”, “Punishment”, “imprisonment” etc. 17°It might
have been better to leave in the “plea” language, but pay more attention to
safeguarding the juvenile’s legitimate interests at this stage. We refer to' the
provisions in the adult procedure which explicitly protect the integrity of the guilty
plea and attempt to make sure that a conviction will not be based on a miscon-
ceived plea. Thus, Article 134(1) states that the accused may be convicted on his
plea only where he ‘“admits without reservations every ingredient in the offence
charged,” a far more rigorous test than that of Article 176(4), quoted above. Article
134(2) provides that even after the accused has pleaded guilty, “the court may
require the prosecution to call such evidence for the prosecution as it considers
necessary and may permit the accused to call evidence.” The exercise of that power
cdn demonstrate whether, guilty plea or no, the accused is actually guilty of the
crime, and it can also provide the court with sufficient background information
on the nature of the offence to enable it to use its sentencing powers wisely.
Lastly, Article 135 provides that even after a plea of guilty, if “it appears to the
court in the course of proceedings that a plea of not guilty should have been
entered, the court may change the plea to one of not guilty,” and in such case
the conviction, if any, is set aside and the accused is tried. It would seem that
these safeguards provided for aduit defendants are especially needed in juvenile
proceedings, where the accused is more likely to plead guilty out of fear or ignorance,
and is more in need of special protection, than his adult counterpart. Moreover, as
we shall see immediately below, the juvenile is less likely than the adult to have
the advice of counsel when pleading, another reason for surrounding the guilty
plea process with special protections.

Presumbly, despite the absence of “plea” language in juvenile cases, Article 185
prohibits an appeal against conviction by a juvenile who ‘“admitted the accusation”
against him, and, as in ordinary cases, restricts his appeal to the “extent or the
legality of the sentence.”

175. For the drafter’s view that such terminology was out of place, see J. Graven, Avant-Projer,
Texte Definitif (annotated) (1958-59), at n. 1 to Art. 154.

— 145 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


JOURNAL OF ETHIOPIAN LAW - VOL. VII - No. 1

7. The Right ta Counsel

Article 52 of the Revised Constitution guarantees that every accused person
in Ethiopia ‘“shall have the right .. to have the assistance of counsel for his
defence, who, if the accused is unable to obtain the same by his own efforts or
through his own funds, shall be assigned and provided to the accused by *the
court.” This article does not restrict the benefit of the right to counsel to persons
who have reached majority; the juvenile accused has as unqualified a right as
any adult defendant. But the Code’s provisions on the procedure in juvenile cases
seem to qualify his right.!”® Article 174, entitiled “Young person may be assisted
by counsel”’ states:

The court shall appoint an advocate to assist the young person where:

(a) no parent, guardian or other person in loco parentis appears to represent
the young person, or

(b) the young person is charged with an offence punishable with rigorous
imprisonment exceeding ten years or with death.

This provision is objectionable for a number of reasoms. It makes no mention of
the basic qualification for “appointment” of counsel which is specified in the Cons-
titution — that the accused is unmable to obtain the same “by his own efforts or
through his own funds.” While it is true that the overwhelming majority of
young defendants will be indigent, and in need of appointed counsel if they are
to have any legal representation at all, it is not true that every juvenile accused
will be too poor to retain his own lawyer. In cases where the accused is not
indigent, Article 174 as presently worded may be misleading and perhaps irrelevant:
where its criteria are satisfied, there may be no need for the court to appoint a
lawyer (and it might be a waste of valuable public resources for the court to do
so); where its criteria are not satisfied, a vital question is, whether the accused
may have the assistance of his own lawyer in the proceedings, and that question
Article 174 does not answer. Is the intent of Article 174 to exclude privately
retained lawyers from juvenile proceedings except in the relatively rare case where,
according to its criteria, the need is overwhelming? One must assume “no” that
the drafters did not intend to wipe away the constitutional right to retained counsel,
a right especially vital because the enjoyment of so many other rights depends
upon it.

Even if we interpret Article 174 as being addressed solely to the right to
appointed counsel — leaving untouched the juvenile’s constitutional right to retained
counsel where he or his parents can afford to pay one —the provision raises
problems in two respects. The first, which we have alluded to above in our
discussion of the charge,!” results from the discrepant wording of Criminal Procedure
Code Article 174(b), “punishable with rigourous imprisonment exceeding ten years,”
and Penal Code Article 173, “punishable with a term of rigorous imprisonment
of ten years or more” (emphases added).'” Because of this discrepancy, which

176. By contrast, J. Graven's Avant-Projet, Art. 822, authorized the appointment of counsel in
juvenile proceédings whenever the “relevant general conditions” for appointment were satisfied.

177. See text accompanying notes 172-73, above.

178. Compare with Article 174 its predecessor, Art. 152 of J. Graven'’s Avant-Projet of the Code
Texte Definitif (1958-59) which says “reclusion pour dix ans au moins ou de mort.”
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most likely results from an oversight, a juvenile can face the maximum penalties
under Article 173, Pen. C. and yet have no right to appointed counsel under
Article 174(b), Crim. Pro. C. Hopefully the Parliament will act soon to rectify
this inconsistency.

The second, and most fundamental objection, is that Article 174 purports to
limit the juvenile accused’s constitutional right to appointed counsel. Under Article
52 of the Revised Constitution the juvenile accused has an unqualified right to
the benefit of appointed counsel whenever he is unable to obtain his own lawyer
“by his own efforts or through his own funds.” This means he has a right to
representation by state-appointed counsel whenever he and his parents are too poor
to hire one privately.!’”® But Article 174 would permit the court to restrict that
right to two instances: (I) where the offence charged is very serious, and 2y +
regardless of the seriousness of the offence, where he is not repesented by his
parent, guardian or other person in loco parents. The constitutional right to ap-
pointed counsel is therefore reduced to the level of judicial discretion in those cases
where an indigent juvenile accused is charged with an offence not serious enough
to meet the test of Article 174(b), and his parent or guardian is in court to re-
present him. In such cases, the Code seems to allow substitution of the services
of the parent or guardian for those of defence counsel. Is the substitution fair?
Can the juvenile’s parent, who will often be illiterate and almost never familiar
with legal procedures, properly safeguard the rights of the accused? Why should
a parent, who, if he himself were accused in a criminal case would have a reco-
gnised need for the assistance of counsel, nevertheless be considered competent
to act as counsel for his child?

How can one explain the drafter’s adoption of this double standard? One
suspects that the curtailment of the juvenile’s right to counsel — like the similar
tendency already noted in our discussion of the law of arrest, charge and plea—
has been influenced by the “non-adversary” theory of juvenile proceedings: it is
not that the juvenile’s parent can be an advocate, but rather that somehow the
juvenile does not need an advocate. The casualness of this procedure is rooted in
the conception that because the purpose of juvenile procedings is rehabilitative,
rather than punitive, the proceedings need not be as adversary as “ordinary”
criminal proceedings. The theory is that we do not need to be very concerned
about protecting the juvenile’s “rights” because there is no actual threat to his
interests: the state is motivated entirely by the desire to achieve a disposition
which will favour the best interests of the young person. But as we have remarked
before, it is difficult to reconcile this theory with the penal theory and operation
of the Ethiopian law we have been discussing: the proceedings are premissed upon
the belief that the accused has violated the penal law; the court adjudicates guilt,
convicts of crime, and sentences to penalties which include, inter alia, flogging, fines,
imprisonment, and the loss of civil rights. And so whereas the procedural law
presupposes a benign non-punitive purpose, the substantive law applied in the end
can be harsh and threatening. The result, one fears, may be punishment of the
juvenile under a procedure which has not fully safeguarded his rights. The courts

179. The phrase in Article 52 “by his own efforts” presumably refers mainly to politically sen-
sitive cases, where lawyers might be reluctant to accept a private retainer unless ordered to
by the court. This is an exceptional circumstance not specially relevant to juvenile pro-
ceedings.
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should avoid this danger by appointing counsel wherever his services are requested
by indigent defendants, rather than only in those circumstances in which the Code
makes appointment mandatory.

The Trial Hearing

Perhaps the most marked influence of the non-adversary theory is seen in
the procedure of the trial hearing itself. Article 176(2) sets the tone with the general
admonition, “All proceedings shall be conducted in an informal manner.”” As we
shall see below, the Code is not always specific about the implications of that
policy for particular trial procedures.

1. The Right to a Public Trial

Article 52 of the Revised Constitution, in the Ambharic version,'®®  guarantees
to the accused in all criminal prosecutions the right to a “public trial”. Presumbaly
that right belongs to juvenile as well as to adult defendants. But Article 176(1)
of the Criminal Procedure Code'®!  states: ““where the young person is brought
before the court all the proceedings shall be held in chambers. Nobody
shall be present at any hearing except witnesses, experts, the parent or guardian
or representatives of welfare organizations. The public prosecutor shall be present
at any hearing in the High Court.” This provision was probably designed rto
limit the publicity of juvenile proceedings in order to safeguard the young person’s
reputation from damage through press and radio reports, gossip etc.!82 Restoration
of the juvenile accused to his coummunity, whether he has been found guilty of
the offence charged or not, will often be facilitated by ensuring that the proceedings
are kept as confidential as possible. But, on the other hand, if this provision for
in camera hearings is designed for the benefit of the juvenile, it should not be
worded so as to deny him any choice in the matter. In the exercise of his cons-
titutional right to a public trial, the accused or his parents might wish in some cases
to have the proceedings open to the public, or to have present certain persons other
than’ those named in Article 176(1) (which list, incidentally, omits to mention
the defence attorney). The publicity of criminal proceedings serves valuable functions
in society, not least among which is the pressure arising out of publicity for
fair and equal treatment of the accused. Furthermore, secrecy of the proceedings
will often encourage the existence of ill-founded rumours concerning the events
in question: as a matter of public confidence, justice should be “seen to be done.”
And public proceedings give an opportunity to the community, particularly to the
injured party and his relations, to give vent vicariously to their hostile feelings
towards the accused in an orderly fashion; this outlet is beneficial for society.
For these reasons, it is regrettable that the Code lays down a categorical and
inflexible rule of secrecy, without preserving to the juvenile and his representatives
the freedom to exercise the constitutional right to a public trial,

180. See note 10, above.

181. Article 14(2)(e) of the (Suspended) Courts Proclamation, 1962, Proc. No. 195, Neg. Gaz., vear
22, no. 7 provides, less explicitly than the Code, that the court shall sit “in camera” in
all juvenile cases. In light of the Code’s existing rule, it is difficult to see the wisdom of
enacting this superfluous and confusing provision.

182, This policy is also evidenced by Art. 179, Pen. C., which forbids the court to order the
measure of publication of the judgment, and restricts public use of and access to the record
of the case. See the disucssion at text accompanying notes 7I-75, above.
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2. Examination of Witnesses

Following the accused’s failure to “admit” the accusation or charge, the Code
directs the court to ascertain the names of witnesses who “‘should be called to
support the accusation or charge,” and of defence wiinesses, and to summon them:
“The young person, his representative, or advocate may cause any witnéss to be
summoned.”'®? This apparently establishes the right “to have compulsory process

" for obtaining witnesses in his favor, at the expense of Government” which
is guaranteed to every accused person by Article 52 of the Revised Constitution.

. Another fundamental right of the accused guaranteed by Article 52 of the
Constitution is his right “to be confronted with .the witenesses against him.”’The
right to “confrontation” here means the right of the young person to cross exginine
the witnesses testifying against him. In the adversary system, which Ethiopia has
known traditionally!’®* and which is reaffirmed in the Civil Procedure and Criminal
procedure Codes, cross-examination is viewed as an essential technique for testing
the veracity of hostile testimony. Article 176(6) grants that right, by stating that
“all witnesses shall be examined by the court and may thereupon be cross-
examined by the defence.” But Article 175 provides that the accused ‘“shall be
removed from the chambers” while evidence is given or comments made “which
is undesirable that the young person should hear,” If this provision were in-
terpreted to authorise the accused’s removal during the trial testimony of witnesses
against him,. it would result in the denial of his right to confrontation; obviously,
he could not cross-examine a witness whose testimony had been received in his
absence. But the drafters undoubtedly did not intend any such denial. Article
175 was probably intended to save the juvenile from having to hear confidential
matters regarding his family or others, which information would be relevant to
the court’s decision on disposition of the juvenile, but not to the prior question
of his guilt or innocence of the crime charged. The article should therefore be
read as giving the court authority to order the juvenile’s absence only during parts.
of the sentencing proceedings. Indeed, for similar reasons, adult offenders arein
some legal systemis denied access to the sources of confidential presentence reports
to 'the court about their character, etc. '

Although in the procedure for adults it is specified that all testimony mus
be - given under oath or affirmation,'® the juvenile procedure is silent on this
matter. Although one could infer from the command in Article 176(2) that all
proceedings “shall be conducted in an informal manner” that the oath requirement
should be discarded, that might not be the best solution. Since the testimony of
witnesses can have very serious consequences for the juvenile there is as much need
here for the solemnity prOVJded by the oath as there is in adult proceedings.
Another questlon which arises is whether the “informality” regirement means that
the court in juvenile proceedings need not adhere to the same .rules of evidence!86

183. Art. 176(5).

184, The right to confrontation is apparently of long standing:
“[It is not right that you [the judge] decide against one unless both appear together,
because if you give your decision in haste, on the basis of what only one of them
said when the other party was mot present to defend himself, you will deserve the
sentence you passed ....” Fetha Nagast, transl. Abba Paulos Tsadua, edlted by P
Strauss {Addis Ababa, Law Faculty, H.S.1.U., 1968), p. 258.

185, Arts. 136(2) and 142¢2).
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as are applied in criminal cases involving adults. Hopefully, the forthcoming evidence
law will answer this question. Meanwhile, it would seem that evidence rules which
are necessary for the protection of the adult accused are no less necessary to
assure a fair trial for the juvenile, and so should be held to apply. The Code
does provide that a record be made of all testimony given.!®?

A final point regarding the testimony of witnesses arises from Article 176(6):
“All witnesses shall be examined by the court and may thereupon be cross-examined
by the defence.” In contrast to ordinary criminal procedure, it seems that all wit-
nesses in juvenile proceedings, whether called in support of the charge or in defence,
are treated as ‘‘court witnesses.” The court, in every case, conducts the direct
examination, and the defence may cross-examine even witnesses called at its request.
Is the result that the defence cam ask its “own” witnesses leading questions, and
also impeach them - tactics ordinarily forbidden in direct examination? Presumably,
following the defence “cross-examination™ of its own witnesses’ the court may
re-examine the witness concerning matters brought out by the defence in its exam-
ination. Such a procedure might often be necessary to ensure that the testimony
of defence witnesses is subjected to the sort of rigorous and aggressive cross-
examination which the defence is unlikely to provide, and which may be necessary
to uncover the truth. That the court, and not the public prosecutor, has this
function in juvenile proceedings follows from the fact, previously noted, that juvenile
proceedings under the Code are largely non-adversary.'® The leading, “inguisitorial”
role of the court and the correspondingly diminished role of the public prosecutor
are major elements in the distinction between juvenile and adult proceedings.

3. The Role of the Public Prosecutor, Defence Counsel! and the Court

The distance which in juvenile procedure the Code drafters have come from
the adversary system can be measured by recalling the respective role of the parties
and the court in ordinary procedure. There, the prosecution and the defence each
decide what witnesses, if any, should be called in support of their side.!®® Each
party conducts direct and in-direct examination of its own witnesses, and cross-
examination of the other’s. These rules are qualified only in that the court may
call additional witnesses “in the interests of justice,”’® and may ask questions
of witnesses where that “appears necessary for the just decision of the case.’”!9

186. There is still no comprehensive law of evidence in the Empire. However, it appears that
the courts do apply some rules of evidence, generally drawn from common law influences.
The codes contain some evidentiary rules, and imply the cxistence of others: thus, Arfs.
144-45 of the Criminal Procedure Code regulate the admission into evidence of recorded
pre-trial depostions, and Art. 146 provides for objections “tc the admission of any evidence.”
An example of a generally applied exclusionary rule is the one excluding coerced confessions
from evidence.

187. Art. 176(6).

188. It is interesting to compare the Code’s procedure for juieniles with the precedure for both
adults and juveniles in J. Graven's Avant-Projet of the Code. Although the drafters ulti-
mately discarded almost entirely the continental, inquisitorial clements of Graven’s system of
pre-trial and trial procedures insofar as adult accuseds were concerned, they modified his
system conly slightly in the sections concerning juveniles.

189, Art. 124,

190. Art. 143(1).

191. Art. 136(4).
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The order of proceedings at trial is as follows: the prosecutor’s opening speech ;192
examination of prosecution witensses by the prosecutor, cross-examination by the
defence, and, if necessary, re-examination by the prosecutor;!9 acquittal of
the accused if, at the close of the prosecution case, there is not sufficient evidence
to convict:!* opening speech for the defence;!®® statement of the accused if
he wishes to speak:!® examination of defence witnesses by the defence, ergss-
examination by the prosecutor, and, if necessary, re-examination by the defence;'??
prosecutor’s closing speech;®® closing speech for the defence;'™ and judgment
and sentence.?0?

In juvenile procecedings we find a radically different system. To begin with,
except in trials before the High Court, the prosecutor cannot even be’present.2%!
It thus falls to the judge, in the great bulk of cases, to perform the functions
that the prosecutor would otherwise perform. Put another way, it can be said
that most juvenile proceedings are ex parte: only the defence and the court have
roles to play. Thus, “prosecution witnesses” are called not according to the wishes
of the prosecutor, but on the decision of the court after “inquiring” —
presumably of the informant in the case — “as to what witnesses should be called
to support the accusation or charge.” There is no opening speech by any party;
the court, not prosecutor or defence counsel, conducts direct examination of all
witnesses: “defence witnesses”, if we may so refer to those witnesses called at the
instance of the defendant, are not cross-examined by any prosecutor; only the
defence may deliver a “summing up” speech.

It is not even clear whether the order of testimony is supposed to approximate
that of adult proceedings: prosecution witnesses, followed, if the offence charged
has been proved, by witnesses for the defence. The Code blurs, or even erases,
the distinction between the ‘prosecution case” and the *defence case”; there scems
to be no point at which the defence advocate can move for an acquittal on the
ground that the “prosecution case” has not been proved. Must the defence, then,
put on its case regardless of the weakness of the evidence in support of the
accusation? Indeed, there is no express prohibition against calling the defence
witnesses before any others, although this would of course be a most unfair tech-
nique. Perhaps in view of the Code’s lack of precise direction in these matters
it would be safest, and fairest to the juvenile, to fall back upon the procedure
for adults in order to fill these gaps. If that were done, then the judge would
first call witnesses in support of the charge. If, after hearing their testimony, he
found that the charge had not been proved, he would acquit the accused. Only
if he found that a case for conviction had been made out, would he call upon

192, Art. 136(1).

193, Arts. 136(2)(3) and 139.
194, Art. 141.

195. Art. 142(2).

196. Art. 142(3).

197. Art. 142(2). The Code does not expressly state that defence witnesses may be cross-examined
and re-examined, but this is clearly implied. Arts. 137, 13940, 142(3).

198. Art. 148(1).
199. Art. 148(2).
200. Art. 149.

201. Ast. 176(1).
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the defence to answer the charge. Such a procedure seems desirable to avoid forcing

the accused to defend needlessly against a charge which is not supported by
sufficient evidence.

We have thus far seen how the juvenile trial procedure differs considerably
from the adult procedure, particularly in that the public prosecutor does not
participate at all, and his functions are assumed by the court. But, as we have noted
previously, the Code does make some procedural distinctions according to the
seriousness of the offence attributed to the juvenile. Thus, we have seen that both
the right to appinted counsel and the right to be accused in a formal charge
drawn by the public prosecutor attach mainly?® in serious cases. Another dis-
tinguishing feature of “‘serious” cases is that, at hearings held in the High Court,
the public prosecutor “shall be present” 203 However, it is not clear why, in
such cases, the public prosecutor .should be present. Has he any functions? The
Code provisions neither specify nor even vaguely hint that he does. Presumably,
the ‘“non-adversary” procedure of Article 176 applies to juvenile cases tried before
the High Court as elsewhere, and the trial judge exercises the functions usually
reserved to the public prosecutor. But then why should the latter be present?

One can only guess that Article 176(1) requires the public prosecutor to ,be
present at High Court trials of juveniles because the offences within that court’s
jurisdiction are the most scrious and/or the most complex in the Penal Code.2%4
Therefore, we can suppose, the High Court may wish to consult with the public
prosecutor and to receive his advice and opinion on important questions. But
this explanation is somewhat disturbing because of its implications for the juvenile’s
own needs in the High Court. We have seen that only in “serious” cases has the
indigent young accused an absolute right to appointed counsel, and many High
Court cases are not sufficiently “serious” to qualify under the test for counsel in
Article 174(b)** And- in such cases, also, the juvenile has no right to be accused
in a formal charge drawn by the public prosecutor, because the identical test of
Article 172(3) will not be met.?% We thus confront the irony that High Court
cases are considered sufficiently important and difficult to demand the presence
of the public prosecutor, but neither sufficiently difficult nor important to entitle
the juvenile accused to such basic safeguards as an adequate charge and a
defence lawyer. It can only be hoped that until this anomaly is rectified by
legislative revision, in the interests of justice the courts will grant. these safe-
guards in High Court cases even though the Code does not explicitly so require:

202. The right to appointed counsel also attaches in less serious case§ where no person in loco
parentis appears to represent the juvenile.

203. Art. 176(1).

204. See the First Schedule to the Criminal Procedure Code. By virtue of Art. 106 (Change of
Venue), cases which are not ordinarily of High Court jurisdiction may be transferred to.
the High Court. Presumably, however, only cases which under Art. 106(b), present “some question
of law of unusual difficulty” will be taken for trial by the High Court.

205. For example, the offences of usury (Art. 667, Pen. C.), extortion (Art. 668, Pen. C.) or black-
mail (Art. 669, Pen. C.), none of which are punishable with “rigorous imprisonment exceeding
ten vears or with death.”

206. Ihid.
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4 The Role of the Accused

In Ethiopia an adult accused’s role at his trial is possibly unique in contemp-
orary legal systems. Apparently,®®” he’ may not testify as a witness —ie. he may
not be sworn, questioned by defence counsel and cross-examined by the prosecutor.
The Code seems in this respect to have chosen the continental rather thanthe
modern® common law approach. However, unlike the regime in continenta 209
systems, the accused need not submit to questioning by the court or prosecutor
— he has an absolute privilege of silence and -of refusal to be questioned. In
this respect, the common law has been followed. Apparently, the sole avenue of
participation open to the accused in Ethiopia is to make an unsworn;sfatement,
subject not to cross-examination but only to clarifying questions from the court
if such are necessary.?’® The motivation for disqualifying the accused as a witness
in his own behalf was apparently to remove the danger that he would testify.
falsely and there by commit the offence of perjury.?!

Turning to the procedure for juveniles, we find no guidance at all on the role
of the accused: there is no hint as to whether he may testify as a witness or not,
or as to whethier or not he may make an unsworn statement. In this situation
it seems most logical to apply the adult rule, since there seem to be no policy
considerations militating for a distinction between adult and juvenile procegdings in
this respect. '

5.  Judgment and Sentence ;

After all the witnesses have been heard in juvenile proceedings, and the defence
has been given an opportunity to sum up its case, the Code directs that the court
“shall give judgment.”?2 The term “judgment” is slightly ambiguous. Interpreted
narrowly, it refers solely to the court’s verdict on the charge: “guilty” or “not
guilty” But it is sometimes used more broadly, in the Code and elsewhere, to
refer both to the verdict and, in case of guilt, to the sentence. In the Code
provisions governing the adult procedure, these two concepts are kept fairly distinct:
Article 149 is entitled “Judgment and sentence,” and deals in turn first with judgment

207. The Code neither explicitly disqualifies nor permits him to testify; the only reference to
the accused, Art. 142(3), states: “The witnesses for the defence may be called in any order:
Provided that, where the accused wishes to make a statement, he chall speak first.” By
contrast with other codes which have obviously been consulted by the drafters, the omission
to specify that the accused may give testimony under cath seems to indicate their intention.
Compare Sec. 181, Criminal Procedure Code of the Federated Malay "States {Kuala Lumpur,
Government Press, 1951); Sec. 272, Ghana Criminal Procedure Code (Act. 30, 1960). Code
Arts. 85 and 86, concerning the preliminary inquiry hearing, likewise contrast the accused’s
“statement’” with the “evidence” of “witnesses”. However, in light of the fact that the courts,
either as' a carry-over from the era of British influence in the judicial system or from custo-
mary practice or both, seem generally to permit the accused to testify, perhaps the ambi-
guity in the Code will eventually be interpreted along common law lines.

208. In England prior to 1878 the accused could not give sworn testimonty in his own behalf.

200. Some former Commonwealth countries, such as India, have codes which incorporate the
continental practice of subjecting the accused to judicial questioning. See Sec. 342, Indian
Criminal Procedure Code (Act. V, 1898).

210. Art. 142, para. 2.
211. See M. Pieck, “The Accused’s Privilege Against Self-incrimination in the Civil Law,” Amer-

ican J. Comparative L., vol. 11{1962), p. 586; A. Vite, Procedure Penale (Paris, Presses
Universitaires de France, 1957), p. 212.

312. Art. 176(7).
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(i.e. verdict), then sentence.2'> The corresponding provision in the juvenile preced-
dure, Article 177, is somewhat less satisfactory. Entitled simply “Judgment”, it
provides in sub-article (1) for the verdict and, where guilt is found, the sentence.
Sub-arts. (2) and (3) then speak of hearing witnesses on the “character and antecedents”
of the young person, and sub-article (4) states: “Judgment shall be given as in
ordinary cases. The court shall explain its decision to the young person and warn
him against further misconduct.” An unwary reader might conclude that the
verdict may thus follow the taking of evidence as to antecedents and character,
but a closer analysis reveals that the witnesses heard under sub-articles (3) and (4)
are heard only after a judgment (verdict) of “guilty”. It would clearly be imper-
missible to prejudice the case by hearing evidence on character and antecedents
before the charge had been found proved. That is why Article 55(1) of the Penal
Code declares that the court may require the submission of such evidence “for
the purpose of assessing sentence,” and why Article 177(3), Crim. Pro. C. provides
that after the testimony of the character witnesses “the defence shall address the
court as to semfence.”*!* It is necessary to stress these points because, unlike
the Code’s provisions for adult trials2!> in the Juvenile provisions there is no

express prohibition against the disclosure of the accused’s antecedents to the court
before conviction.216

Following a judgment of acquittal, the juvenile accused must be “set free
forthwith.”?? Following a judgment of guilty, the court proceeds to sentence him.2!8
But, as we have just noted, prior to doing so the court is empowered to take
evidence on the character and antecedents of the convicted accused. If expert
opinion is deemed desirable, the court may first “order the young offender to be
kept under observation in a medical or educational centre, a home or any other
suitable institution™® Subsequent expert testimony on the physical andfor mental
condition of the young person is, insofar as it concerns “definite scientific findings,”
binding on the judge in deciding upon the appropriate disposition.22 What proc-
cedure -is to be followed in all these proceedings? Presumably, because it seems that
the prosecutor is given no role in the process, the decision to commit the accused
for pre-sentence observation will be made by the judge on his own motion, or
on motion of the defence. As for the taking of evidence on character and antec-

213. But the term “judgment” is used again in the broad sense in Art, 149(7): “After delivery
of judgment the prosecutor and the accused shall be informed of their right of appeal.”

214. Emphasis supplied.

215. Art. 138,

216. It is reported that in practice the pre-sentence report is prepared prior to trial, but not
consulted by the judge unless the accused is found guilty, Mebrahtu Yohannes, Procedure in

Cases of Juveniles ..., cited above at note 26, p. 19.
217 Art. 177(1).
218. Ibid.

219, Art. 53(2), Pen. C.

220. Art. 55(3), Pen. C. This provision has been criticised because it leaves the court free to
ignore, in the words of the Penal Code, “the appreciation of the expert as to the legat
inferences to be drawn” from the definite scientific findings. P. Graven, An Introd-
duction ..., cited above at mote 28, p. 150. According to the criticism the judge should be
bound, in effect, to delegate the sentencing function to the expert, who will know more
about juvenile delinquency than the judge. In a purely rehabilitative scheme that solution
might be fine, but it is hardly consistent with the present system, which retains a strong
punitive element; in that sphere, the judge is by definition more competent than the “expert™.
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edents, the Code expressly gives the court power to call witnesses before it to
testify, and *‘after these persons have been heard, the defence may reply and call
his witnesses as to character;” these defence witnesses are “interrogated by the
court.”*! But it is mnot clear (a) whether the defence may “in reply” cross-
examine the court’s character witnesses, as it may do with regard to witnesses
called in support of the charge, and (b) whether or not the defence character.
witnesses are, either prior to or following the court’s “interrogation,” examined by
the defence. Presumably the defence may examine both categories of witnesses.
Otherwise, there would be the danger that valuable information in their possession
would not be brought to the court’s attention. After the conclusion of testimony
the defence “shall address the court as to sentence.’’?22

The Code then provides that judgment shall be given “as in ordinary gases,”
which phrase no doubt is intended to refer to Article 149 of the adult procedure.
That article requires that the judgment be “dated and signed by the judge deli-
vering it,” that it “contains a summary of the evidence,” “reasons for accepting
or rejecting evidence,” ‘““the provisions of the law on which it is based and,
in the case of a conviction, the article of the law under which the conviction
is made.” In the case of an an acquittal, the judgment must “contain an order
of acquittal and, where appropriate, an order that the accused be released from
custody.” These requiremements as to the form and contents of the judgment

are vuluable safeguards which must be strictly followed in juvenile as well as adult
cases.

We have previously discussed the dispositional choices available to the court
in sentencing the convicted young offender.’” We need add only a few remarks
here. Conditional suspension of the penalty as provided for adult offenders may
also be applied to juveniles,?** the only difference being that in the case of
juveniles the period of probation must be fixed between onec and three years,?®
in contrast to the ordinary limits of two to five years.”” The court also has the
special power to “warn,.-admonish or blame the parents or other person legally
responsibile for the young person where it appears that they have failed to carry
out their duties.?*’ Furthermore, where because of such persons’ “failure to
exercise proper care and guardianship” the court commits {he juvenile to the
care of another person or to an institution, the former may be ordered to bear
all or part of the cost of his up-keep and training.?® Unfortunately the Code
does not indicate whether the persons affected by such an order may participate
in the proceeding: May they present evidence on the question of fault? May they
appeal the court’s finding of fault, or the scope and duration of the required
contribution?*?® What if they are financially unable to comply with the order?

221. Art. 177(3).

222. Ibid.

223, See text accompanying notes 41-67, above.
224, Art, 176, Pen. C.

225. Ibid.

226. Art. 200(2), Pen. C.

227. Art, 178.

228. Art.179.

225. In an earlier draft of the Code the parents, etc. were given the right to appeal. See An

Intermediate Draft of the Criminal PFProcedure Code {(1959), cited above at note 130, Art.
157(3).
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Lastly, although the juvenile procedure is silent on the question of costs,
presumably the ordinary procedure applies, and the. costs of prosecution are borne
by the government -unless “exceptional costs have been incurred. for a -reasom
attributable to the conmvicted person and he is a person of property,” in which-
case the court can tax him with all or part of the prosecution costs,2¥

Appeal and Other Post-Sentence Proceeﬂings

The juvenile procedure does not mention the question’ of appeal, but it is clear
from other Code provisions that the right of appeal applies just as in" ordinary
cases.”®' Article 181 permits appeal from any “judgment of a criminal court
whether it be a judgment convicting, discharging or acquitting an accused person,”
and Article 185(4) states that an appeal “by a young person ... shall be theough
his legal representative.” But what is not clear is whether the non-adversary aspect
of juvenile pre-trial and trial procedure carries through to the appeal stage. That
is, are criminal appeals from juvenile case verdicts “adversary”? In appeals by thes
young person, is.there a respondent?® If so, who is it? In High Court cases,
where the public prosecutor has participated, it would seem logical to give him
such a role on appeal. But what of all other cases, which, as we have noted “above,
are tried ex parte? Surely the trial court judge is not supposed to appear and-
argue as respondent. We meet this issue again when we turn to ask whether
the government may appeal in such juvenile cases.3® If so, who undertakes
prosecution of the appeal? Or should we conclude from the general non-adversary:
nature of juvenile proceedings that the government has no right to appeal, at least
in cases not tried in the High Court? Presumably, there is an equal need for the
right fo such appeal in juvenile cases as in others — to correct errors committed by
the trial court — and so the best solution might be to provide for the public
prosecutor’s participation at the appeal stage, as in ordinary cases, even though-
he did not participate earlier.

Regarding post-sentence proceedings other than appeal, we shall discuss two
types:?3* variation of measures and penalties prior to their normal ‘expiration, and
reistatement.

We have noted before that the substantive penal law applicable to juveniles:
allows the court a certain amount of flexibility in the treatment stage: the court
has a general power to ‘“vary or modify” its sentence®® at any later time if the.
interest of the young person so requires. Such power includes, but is not limited

230. Art.220.

231. Criminal appeals are considered in Current Issue, “Criminal Appeals,” J. Eth. L., vol 1 (1964),
p. 349, and in Fisher, Ethiopian Criminal Procedure, cited above at note 23, Chapter 17.

232. In ordinary cases appeals are adversary, and the respondent must appear in oral argument
before the appeal court. Art. 192,

233, In ordinary cases the prosecutor, public or private as the case may be, has a right of-
appeal “against a judgment of acquittal, discharge or on the ground of inadequacy of sen-
tence.,” Art. 185(2), (3).

234. Other sorts, such as revision by Chilot, habeas corpus, pardon, and amnesty, are presumably
available to juveniles on the same terms as they are to adults. See, generally, Fisher, Eth-
iopian Criminal Procedure, cited above at note 23, Chapter 18, :

235. Art. 180. This general power ,apparently includes the power to vary penalties as well as
measures, and even to.substitute a penalty for a measure if the juvenile has been convicted
thore than once. See note 61, above.
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to, the power to convert a penalty of time into arrest,?®® to shorten or extend
a period of arrest, committal or imprisonment, >’ to order conditional release,?3®
to transfer a juvenile from one type of institution to another,?® and to revoke
probation imposed pursuant to conditional release or to suspension of the penalty.?®

What procedure is to be followed in such cases? Book VI, ter 2
of the Criminal Procedure Code, entitled “Variation of Orders Contained in Senten-
ces” provides a Procedure for such cases. Article 217 provides for an application
by the party wishing an order to be varied, notice to affected persons, court-
directed inquiries into the facts, a hearing, and recording of the proceedings and
of the court’s decision. Appeal is expressly denied. Article 216 impliedly invokes
this procedure for various types of situations including conditional release and revo-
cation of probation. But doubt is raised as to the applicability of this procedure
to juvenile cases by Article 216(3): “Orders made in respect of young persons may
be varied in accordance with the provisions of Art. 180- of this Code.” Looking
to Article 180, we find only the statement that “any court which has sentenced
a young person to a measure may at any time of its own motion or on the
application of the young person, his legal representative or the person or institution
to which he was enfrusted, vary or modify such order if the interest of the young
person so requires.” But of notice, investigation, hearing, recording appeal, no guida-
nce is given. In such circumstances we ought to fill in the gaps 'by applying
the procedure of Article 216, which seems quite as suitable for juvenile cases as
for others. And, we might add, the juvenile’s right to counsel ought to be fassured
at this stage as well as earlier. '

We have already discussed?! the availability and effects of reinstatement. The
Penal Code directs that *“the young offender or ... those having authority over
him must apply for reinstatement to ‘“the competent authority,”?#> but omits fur-
ther procedural guidance. The juvenile provisions of the Criminal procedure Code are
completely silent. In this situation, as with applications to vary or modify the sentence,
the procedure prescribed by Criminal Procedure Code Articles 218-19 for ordi-
nary cases should be followed: the application should be made to ‘‘the court having
passed the sentence the cancellation of which is sought™ (the “competent authority”);
it should be in writing, give reasons, and be accompained by documents which
enable the court to judge the application; the court may order the production of
further information, and it decides the issue (in a hearing open to both parties?)
sitting in chambers; the decision is in writing, must give reasons, and is not
appealable. An application rejected on the merits may not be renewed before two
years have elapsed.

There is one aspect of the ordinary reinstatement procedure which perhaps
should not apply to juvenile cases: publicity of the court’s ruling. Article 219(4)
requires that the court’s decision on an application for reinstatement ‘‘shall be

236. Arts. 171(2) and 7i0(2), pen. C.

237. Arts. 54 and 168, Pen. C.

238. Arts. 167(2) and 173(3), Pen. C.

239. Art. 173(2), Pen. C.

240. Ibid.; Arts. 176, 204 and 211, Pen. C.
241. See text accompanying notes 76-81, above.
242. Art. 180, Pen. C.
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read out in open court, and shall be published in a newspaper.” In the first
place, it is questionable whether Article 219(4) makes any sense at all in light of
Article 219(1), which in requiring the court to consider the application in camera,
shows an understandable sympathy with the need for secrecy in reinstatement
proceedings. This is so because the applicant, who has already served the pena

for his crime and may be fairly well integrated into the community, might be:
harmed by a revival of public attention to his past criminal conduct. A different
situation results if the court gramts reinstatement, because publicity of that fact
may have a positive effect on the offender’s rehabilitation, and in any event may
be necessary to give third parties due warning not to defame him by any “reproach
referring to an old conviction,” a punishable offence.?*® Therefore the publicity
ordained by Article 219(4) is defensible in the case of an adult offender only
where the in camera proceedings have resulted in a decision favourable to him,
and indeed one suspects that the Code drafters failed to provide thus by oversight.

But in the case of juveniles it would be wrong to allow even grants of
reinstatement to receive the publicity, including newspaper publication, that Article
219(4) requires. It is not reasonable to publicize the offender’s reinstatement more
widely than his conviction, and, as we have seen,>* the law allows strict limits
on the extent of the latter in juvenile cases. Publication in a newspaper of the
young person’s rchabilitation could thus defeat the policy which may have originally
prevented publication of his conviction on court order. Therefore in juvenile rehabi-.
litation procedure publicity even for successful applications should be ordered only at
the offender’s request. ' ’

Special Proceedings

1. The Role of the Injured Party: Private Prosecutions and Jeinder of the Civil
Claim in the Criminal Proceedings

In ordinary criminal proceedings under Ethiopian law the injured party may
have the opportunity to participate in two special ways, aside from participation
as a witness. In a very limited class of cases, the injured party may institute
the criminal proceedings as a private prosecutor if the public prosecutor refuses
to prosecute.?*® And in all criminal cases, whether instituted as public or private
prosecutions, the injured party**® may “apply to the court trying the case for
an order that compensation be awarded for the injury caused.”?*’ In juvenile
cases Article 155(1)(a) expressly forbids joinder of the injured party’s civil claim
together with the criminal case. Probably, private prosecutions are forbidden as
well 248

243, Art. 245(3), Pen. C,
244. See text accompanying notes 71-75, above,

245. Private prosecution is authorized only where the public prosecutor refuses to imstitute pro-
ceedings with regard to an offence punishable only upon complaint, on the ground that
there is not sufficient evidence to justify a conviction. Arts. 42, 44(1). In certain specified
cases someone other than the injured party himself may initiate the private prosecution.
Art. 47,

246. Or those claiming under him, Arts. 100, Pen. C. and 154, Crim. Pro. C.
247. Art. 154.
248, See the discussion below.

— 158 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


CRIMINAL PROCEDURE FOR JUVENILE OFFENDERS

It is difficult to fathom the drafter’s motives for not allowing joinder of the
injured party’s civil claim in the criminal trial. It would seem that all the arguments
which justify allowing such joinder in trials of adult accuseds apply to juvenile
cases: joinder saves time and expense to the state, the imjured party, and the
accused by attempting?® to settle all the outstanding issues which have arisen
out of the alleged crime. It can contribute to the guilty defendant’s rehabilitatiny
by making provision for his recompense to the victim of his crime and to society
simultaneously. It also serves the extremely vital function of providing an outlet,
sanctioned in Ethiopia by long tradition, for the injured party’s passion for partici-
pating in the criminal case. To the extent that such participation allows the in-
jured party to sublimate his instincts for “blood revenge”, its value is inestimable.
Juvenile accuseds are apparently by no means immune from involvement in the
the blood feud syndrome.?° ‘

It cannot be objected that introduction of the civil claim- might confuse or
complicate the criminal trial, because in any case where that is likely the court
always can (and should) deny the application; in this respect juvenile and aduit
cases are not distinguishable, and the criteria already established for adult cases seem
perfectly adequate. Therefore, it may have been unwise to deny the possibility
of joinder in juvenile cases.

Because the Code nowhere expressly settles the question, it is not absolutely
certain that the Code forbids private prosecution of young persons,®™! but it
would be difficuit to justify allowing it. In ordinary procedure, private prosecution
is only possible for “complaint offences” (which are relatively minor), and even
then only if the public prosecutor has declined to prosecute for the reason that
the evidence is mnot sufficient, in his view, to support a conviction. Private prose-
ecutions are permitted, within these strict limits, probably for two reasons: to
provide an outlet for the injured party’s desire to see his alleged assailant punished;
and to check possible abuses of discretion by the public prosecutor. These aims
are admittedly of great importance in all criminal cases, and, as we have seen,
the first has apparently been sacrificed in juvenile cases by forbidding joinder of
the civil claim. But permitting private prosecutions also has negative aspects, which
are perhaps especially important in juvenile cases. Criminal prosecutions, whether
private or public, bring great difficulty and embarrassment to the accused person:
his life is disrupted, he is subjected to severe emotional stress, and he acquires
a stigma of criminality which, regardless of attempis to keep the proceedings
“sgecret” and even if he is ultimately acquitted, he may not lose for some time.
Where a young person is the accused, these effects may have a particularly severe

249. If the defendant is acquitted or discharged the criminal court may not adjudicate the in-
jured party’s civil claim but must refer him to the civil courts. Ast. 158,

250. See the homicide case discussed by Mebrahtu Yohannes, Juvenile Delinguency in Six Towns
..., cited above at note 104, pp. 137-38, where the eleven year old defendant discharged by
the court was afraid to return to his village because “blood money” had not been paid.
See also the other cases discussed by Mebrahtu Yohannes, id. at pp. 136-37, Public Prose-
cutor v. Aberra Lametcha (High Ct., Addis Ababa, 1963), Crim. Case No. 533-57, unpu-
blished, Library, Faculty of Law, H.5.I1.U.

251. The Code’s failure to deal expressly with the question contrasts with its clear approval of
private presecution in petty offence proceedings (“The public or private prosecutor shall
apply...” Art. 167(1), and its clear refusal to permit joinder of the injured part’s civil claim
in juvenile criminal proceedings (Art. 155(1) (@)).
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impact on him and on his chances of successful adjustment to life. To subject
him to these strains in cases where the public prosecutor had formally stated that
the available evidence does not justify a prosecution seems foolish; in juvenile cases
private prosecution could jeopardize greater values than it serves.???

Then too, it is difficult to imagine how the role of private prosecutor couM
be accommodated in the special “non-adversary” procedure prescribed for juvenile
trials. The Code provides that the private prosecutor will have all the “rights
and duties” at trial as a public prosecutor would have,?? but as we have seen,
in juvenile cases not tried in the High Court (and cases sufficiently minor to
admit of private prosecution are never of High Court jurisdiction) the public pro-
tecutor has no duties —in fact he cannot even attend the trial hearing.>* This,
together with the fact that the Code’s juvenile provisions refer expressly to the
public prosecutor but never to the private prosecutor,”* bolsters the view that
the Code does not permit private prosecution in juvenile cases.

2. Petty Offence Procedure

Just as the Code provides a special procedure for cases involving juveniles,
so it provides one for the trial of petty offences.””® Unfortunately it is not clear
which special procedure applies when a juvenile is accused of having committed
a petty offence. It would seem that there is no possibility of conflict insofar
as pre-trial procedure is concerned, because the petty offences procedure is addressed
only to the stage of institution of proceedings and beyond; initiation of the proc-’
eedings and the police investigation stages must be conducted according to the
regular juvenile procedure.?”” As for the trial itself, it would at first blush seem
sensible to apply the petty offences procedure, which differs from ordinary proc-
edure chiefly in that it is less formal, and that the accused can plead guilty in
writing and thus avoid a court appearance in suitable cases.?*® Such procedural
short-cuts would be wholly appropriate to the trial of petty offences if the relatively

. The fact that the private prosecutor must bear all the costs of the prosecution, including,
where the court finds that the charge “was not made in good faith,” possibly all or part
of the costs incurred by the accused (Arts. 154 and 221), would secem to be neither a very
effective deterrent to baseless private prosecuitions nor adequate solace to the acquitted accused.

253, Art. 153Q1).
254. Art. 176(1).
255. Arts. 172(1), (3) and 176(1).
256. Arts. 167-70.

257. This is not stated explicitly. But we can infer it from the initial provision for summoning
of the accused on application to the court “by the public or private prosecutor” (Art
167(1). We know that therec canmot be a “private prosecutor” until after the initiation and
investigation stages {concerning a “complaint offence”) have been concluded, and the public
prosecutor has decided on the basis of the police investigation report not to institute public
proceedings under Article 42(1)(a}. Therefore, the Code chapter entitled “Procedure in Cases
of Petty Offences” chronolgically presupposes the conclusion of all stages prior to and inc-
luding the public prosecutor’s decision whether to institute proceedings, and we must presum-
ably look to the ordinary Code provisions for regulation of those stages. (The ‘summons
issued by the court under Article 167 is a summons to appear for frial, and serves the
function of the charge in regular procedure (Art. 167(2). This is in clear contrast to the
Chapter “Procedure in Cases Concerning Young Persons,” which is clearly meant to govern
matters from the earliest stages, and includes provision for initiation of the case and police
investigation.

258, See Arts. 168-70.

I
Lh
=2

— 160 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


CRIMINAL 'PROCEDURE FOR JUVENILE OFFENDERS

innocuous measure/pénalty scheme of the petty offences Code?®- applied in case
of conviction, But it Sseems  clear that it does not apply. The General Part
of the Penal Code, in providing - a special and exclusive set of measures and
penalties for convicted juveniles,. expressly makes those treatment provisions appli-
cable to offences “provided by the Criminal Code .or the Code of Petty Offences” >},
and Article 702(2) of the Petty Offences Code specifically reserves the applicablity
of juvenile“forms of punishmant.” Article 696(3) of the Petty Offences Code providing
that the petty offence provisions “shall also apply to young persons, 181 geemingly.
refers only to those provisions which define criminal ZHability for petty offences:

Petty Offences Code treatment provisions must give way to those prescribed for
juveniles in the Penal Code itself, unlesss they can be reconciled with the latters
scheme. »

Thus, Articles 702(2) and. 703 "of the Petty Offences Code, which together make
arrest ‘‘the only penalty involving deprivation of liberty which may be imposed in
the case of petty offences,” must refer to the direction in Penal Code Article 161
that when a young person commits “an offence provided by the ... Code of Petty
Offerices” “the Court shall order one of the following measures...”” which category
includes commitment to a corrective institution for up to five years. And because
that category also include$ corporal punisment, that penalty-is arguably available
even though Petty: Offences Code Article 702(1) expressly excludes it in petty offence
cases. Article 167(2). A preferable view is that Article 702(2), read together. with Article
702(1), does not permit corporal punishment because it is not a “special form™ ¢
of one of the penalites permitted by Articles 703 ff. We can easily reconcile Article:
706(2), Pen.C. (Code of Petty Offences) (arrest in juvenile cases shall not exceed fifteen
days’ duration, etc.) with Article 165, Pen. C. (duration of arrest shall be determined by
the court “in a manner appropriate to the circumstances of the case and the degree
of gravity of the offence committed”), since the former article expressly refers to
the latter and is more specific.?6? Likewise, we could read’ Article 780, Pen. C.
(Code of Petty Offences) as limiting the amount of fine which can be imposed on
a juvenile petty offender to three hundred dollars although Article 171, Pen.
C. only directs that the amount “be proportionate to his means and the gravity
of the offence.”2%

Seeing that the ordinary measure/penalty scheme applies generally to juvenile
offenders, whether the offence is ordinary or merely petty, it becomes clear that
there is no justification for an “abbreviated” procedure in petty offence cases:
the procedure should match the aims and possible consequences of the proceedings,
and these do not differ substantially for the juvenile accused of an ordinary or
petty crime. He is equally liable, for example, to corporal punishment and to

259. Seg Arts. ‘702-210,_ Pen. C. (C. Pet. Off.).

260. Art. 161, Pen. C. (emphasis supplied).

261. Note incidentally that the reference in Art. 696(3) to Penal Code Art. 52 is clearly erroneous;
it is Art. 53 which defines “young person™. Art. 52, which defines <infant”, is irrelevant.

262. Although “arrest” in the Code of Petty Offences is a penalty, and “arrest” in the vocabulary
of juvenile treatment is a measure, the two are clearly equivalent in substance and should
be so treated.

263. We have already peimted owt the fundamental inconsistency betwéen other directions as to
fines for juveniles contained in the Penal and Petty Offences Codes, respectively. See note
58 above.
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committal to a “‘corrective institution” for a term of years as is the juvenile charged
with a much more serious crime; only the penalty of imprisonment (along with
deprivation of civil rights) is forbidden to the court.?* Therefore the juvenile
procedure, not the special petty offences procedure, should always govern the trial
of young persons accused of petty crime.

This conclusion leads us to question the wisdom of Article 698, Pen.C. {Code of
Petty Offences), which directs that the expert inquiry which the court is encouraged?ss
to undertake before sentencing a convicted juvenile, should not be ordered in
petty offence cases unless “the offender’s responsibility cannot otherwise be decided
by the court.” This would make sense if the offender were subject only to the
relatively mild measures and penalties prescribed by the Petty Offences Code, but
makes no sense in juvenile cases where the possible consequences of the court
order are indeed grave; the court should not in such cases be encouraged to make
its decision as to treatment “blindfolded”, as it were. '

But, more fundamentally, we should seriously question the legislature’s decision,
if such it was, to apply the Penal Code’s special juvenile treatment provisions
to young petty offenders. Is it not unfair to the juvenile to subject him to a
possible penalty of commitment to a “corrective institution” for up to five years?%
following a conviction of such petty crimes as stealing fifty cents?? or defacing a
park bench?*® An adult who committed the same acts could only be punished
with loss of liberty for fiffeen days in the first case,®® or three months in the
second.?™ It can be objected that in practice a court would never impose such
a grave sentence in such a minor case, and that on appeal the sentence would
certainly be reduced if it did. But if that is so then it is surely appropriate to
ask why we give the court such a broad discretion in the first place vis-a-vis the
juvenile petty offender when we refuse to allow it vis-a-vis the adult? If we are
willing to place our trust in the good sense and restraint of courts, why do we
set limits throughout the Penal Code on the amount of permissible penalty according
to the gravity of the particular crime? The answer is surely that we do not
“trust” the courts to such an extent, and that we feel it is right and fair to
limit maximum penalties, at least in part, according to the degree of harm threatened
or achieved by the offender. How can we justify taking a different course where
Jjuveniles are concerned?

We submit that this cannot be justified on any basis other than a denial
that commitment for five years e.g., to the Addis Ababa Remand Home, is
“really” punishment, because the legislature’s aim in such cases is to reform, not
hurt, the accused. But, as we have already noted, this view partakes heavily of
wishful thinking. To take a misbehaving ten year old boy from his home envir-

264. Because the penalty of imprisonment may only be ordered where the offence committed is
“normally punishable with a term of rigorous imprisonment of ten years or more or with
capital punishment.” Art. 173, Pen. C.

265. Art. 55, Pen. C.

266. Art. 167(2), Pen. C.

267. Art. 806, Pen. C. (C. Pet. Off).

268. Art, 811, Pen. C. (C. Pet. Off).

269. Art. 806, Pem. C. (C. Pet. Off).

270. Arts. 810-11 and 703, Pen. C. (C. Pet. Off).

— 162 —


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


CRIMINAL PROCEDURE FOR JUVENILE OFFENDERS

onment and put him in the custody of a sfate institution which he may not leave
without government permission may be wholly justified as a protective and ben-
eficent deed in many cases, but to the individual boy, his family and his friends,
it is surely punishment. The state’s sincerely benevolent aims on his behalf do not
erase the boy’s sense that he is being forcibly deprived of his normal life, no matt:g

how impoverished or harmful the latter may seem to us. If nothing else, the high

escape rate of Remand Home inmates should satisfy us as to thaf. But even as
viewed by the state, it is difficult to maintain that in society’s eyes the boy is
not being dealt with as a “criminal”: we have accused him of violating a specific
provision of the Penal Code, and have ‘“convicted” him in a court of law for
this offence. He has then been “sentenced” to serve a number of years in *‘corr-
ective” confinement. Even if we call that treatment a ‘““measure” ratherethan a
“penalty”, the aura of punishment perists. After all, we purport to include *rehab-
ilitation” and “correction” among our aims in locking up adult convicts too,?”!
but we do not for that reason deny the treatment’s punitive nature. Forcible
deprivation of liberty pursuant to a criminal conviction simply cannot escape the
lable of punishment, nor should we permit it to.

If our discussion so far is based on a correct reading of the law, then it
must be said that this state of affairs illustrates all too well our central theme
that the Ethiopian legislator’s worthy efforts to provide a specially “enlighténed”
and protective scheme of treatment for the juvenile has led, ironically, to a smaller
measure of justice for him than is accorded his adult counterpart. In the effort
to distinguish the juvenile’s case from the adult’s in order to alleviate the rawness
of criminal justice, little care had been taken to assure him equality of treatment with
regard to those rights and safeguards we deem absolutely essential for the rest of us.

3. Default Proceedings

As a general rule in Ethiopian Criminal Procedure the accused’s presence at
trial is a requirement. In exceptional cases, where the offence charged is very serious,
the accused can be tried in his absence and a judgment “in default” pronounced.?”?
However, the Code specifically excludes juvenile accuseds from the application of
those provisions which allow default proceedings.?’?> Therefore, it would seem,
no juvenile may be tried for a criminal offence in his absence. Should he fail
to appear on the day fixed for the hearing, the proper procedure is for the court
to secure the attendance of the person in whose custody the juvenile was released
under Article 172(4), and require him to produce the juvenile. Should he fail to do
so, the appropriate remedy, if any, is contempt proceedings, unless a bail bond
exists and can be levied upon.?’

271. Art. 1, Pen. C. But compare Penal Code Art. 86, which refers to Art. 1, with Penal Code
Art. 105, stating the purpose of simple imprisonment as “a measure of safety to the general
public and as a punishment to the offender,” with no reference to reform or rehabilitation.
Art. 107, Pen. C. (rigorous imprisonment} does however mention rehabilitation,

272. Sec Arts. 160-70.
273. Art.160(1)
274. See the discussion on bail at text accompanying notes 142-48, above.

— 163 —

~


rt
Sticky Note
None set by rt

rt
Sticky Note
MigrationNone set by rt

rt
Sticky Note
Unmarked set by rt


JOURNAL QOF ETHIOPIAN LAW - VOL. VII = No. 1

Conclusion

Ethiopian law treats the juvenile offender ambiguously: in part, as a criminal
meriting punishment; in part, as an irresponsible child needing guidance and support.
This .ambiguous attitude is not uniquely characteristic of Ethiopia — other countries
have been struggling with the same problem, often in similar ways. ‘As urbanisation
rapidly increases in Ethiopia, juvenile crime will increase, and public demands for
action to curb the depredations of “street boy” gangs can be expected to exacer-
bate the punitive attitudes of law enforcement personnel. In such an atmosphere
it will 'bé easy to lose sight of the need to ‘treat the juvenile' accused with strict
Justice, but we must not let that happen. The Criminal Procedure Code’s special
provisions for the trial of juveniles are generally unsatisfactory, chiefly because they
are too sparse. Too many gaps have been left. Hopefully, in filling them, the
Code’s ordinary procedure for adults will be taken as a model.

But a more basic problem is that the procedural rules which do exist seem
to presuppose a bemign substantive law, whereas, in effect if not design, that law
is often severely punitive. The legislature might reconsider this procedure from
the point of view of giving justice to the juvenile accused, paying particular at-
tention to ways in which the present system may unfairly deny him basic con-
sititutional rights.
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APPENDIX
CODE ARTICLES APPLICABLE TQ JUVENILE OFFENDERS

PENAL CODE

TITLE I
Section II. - Infants and Juvenile Delinquents "

52. Infancy: Exoneration from Criminal Provisions.
The provisions of this Code shall not apply to infants not having attained the age of nine
years. Such infants are not deemed to be responsible for their acts under ‘the law.

Where an offence is committed by an infant, appropriate steps may be taken by the
family, school or guardianship authority.

. 53, Special provisions applicable to young persons.

(1) Where an offence is committed by a young person between the ages of nine and fifteen
the penalties and measures to be imposed by the Court shall be those provided in Book,
II, Chapter IV of this Code (Art. 161 - 173).

Young persons shall not be subject to the ordinary penalties applicable to adults
nor shall they be kept in custody with adult offenders.

{2) No order may be made under Art. 162 173 of this Code unless the offender is convicted.

54 Assessment of Sentence.

In assessing the sentence the Court shall take into account the age, character, degree of

mental and moral development of the young offender, as well as the educational value
of the measures to be applied. '

The Court may vary its order to ensure the best possible treatment. (Art. 168).

55 - Expert evidence and enquiry.

(1) For the purpose of assessing sentence the Court may require information about the cdnduct,
education, position and circumstances of the young offender. It may examine his parents as
well as the representatives .of the school-and guardianship authorities.

The Court may require the production of any files, particulars, medical and social reports
in their possession concerning the young person-and his family,

(2) The Court- before passing sentence may order the young offender to be "kept under obser-
vation in a medical or educational centre, a home or any other suitable institution.

The Court may require the production of expert evidence regarding the physical and mental
condition of the young person. The Court shall put such questions as may be necessary
to any expert for the purpose of informing itself as to the physical and mental state
of the young person and inquire what treatment and measures of an educational, corrective
or protective kind would be most suitable.

(3) In reaching its decision the Court shall be bound solely by definite scientific findings and
not by the appreciation of the expert as to the legal inferences to be drawn.

56 Offenders over the age of fifteen,

(1) If at the time of the offence the offender was over fifteen but under eighteen years of
age he shall be tried under the ordinary provisions of this Code.
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Chapter IV. MEASURES AND PENALTIES APPLICABLE TO YOUNG PERSONS
Section I, - Period between ages of nine ard fifteen
Paragraph 1. Ordinary Measures

161  Principle.

In all cases where an offence provided by the Criminal Code or the Code of Petty Offences
has been committed by a young person beiween the ages of nine and fifteen years (Art.
53) the Court shall order one of the following measures, having regard to the general prov-
isions defining the special purpose to be achieved (Art. 34) and after having ordered all
necessary enquiries for its information and guidance. (Art. 55).

. 162 Admission t0 a Curative Institufion.

If the condition of the young offender requires treatment and where he is feeble minded,
abnormally arrested in his development, suffering from a mental disease, blind, deaf and dumb,
epileptic or addicted to drink, the Court shall order his admission to suitable institution where
he shall receive the medical care required by his condition.

His treatment shall where possible include education and instruction.

. 163 Supervised Education.

1) If the young offender is morally abandoned or is in mneed of care and protection oris
exposed to the danger of corruption or is corrupted, measures for his education under
supervision shall be ordered.

He shall be entrusted either to relatives or, if he has no relatives or if these have proved
to be incapable of ensuring his education, to a person (guardian or protector), a reliable
family, home or organization for the education and proteciion of children.

The relatives, person or organization of a public or private pature responsible for the
education under supervision of the young offender shall undertake in writing before the
Court that they will, under their responsibility, see to the good behaviour of the young
offender entrusted to them.

The local supervisory authorities (Art. 213) shall be responsible for the control of the
measure.

(2) Specific conditions such as regular attendance at a school or the obligation to undergo
att apprenticeship for a trade, the prohibition to associate with certain persons or resort
to certain places, the obligation to appear personally before, or to report on certain dates
to, the supervisory authority may be imposed.

Such conditions may, according to their pature and purpose, be ordered either in
respect to the young person or to the persons who vouch for his good conduct.

(3) A recall or a formal admonition may, if necessary, be sent to such persons by the
supervisory authority or the Court.

The custody and education of an infant may at all times be withdrawn from the person
or organization entrusted therewith if they prove to be incapable of discharging their trust
in a proper manier.

164 - Reprimand; Censure.
(1) When such a course seems appropriate and designed to produce good resulis the Court
may- reprimand the young offender.

It shall direct his attention to the comsequences of his act and appeal to his sense of
duty and his determination to be of good behaviour in the future.

(2) This measure may be applied alone when the Court deems it sufficient for the reform
of the young offender, having regard to his capacity of understanding and the not serious
nature of the offence,

If expedient, it may be coupled with. any other penalty or measure.

165 School or Home Arrest,

In cases of small gravity or when the young offender scems likely to reform, the Court
may order that he be kept at school or in his home during his free hours or holidays and
perform a specific task adapted to his age and his cirgumstances.
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The Court shall determine the duration of the restraint in a manner appropriate to the
circumstances of the case and the degree of gravity of the offence commitied.

It shall order the necessary steps for ensuring strict enforcement under supervision.

166.  Admission to a Corrective Institution.

Where the character, antecedents or disposition of the young offender is bad, the Court may.
order his admission into a special institution for the correction and rehabilitation of young
offenders.

The young offender shall there receive, under appropriate discipline, the general, moral and
vocational education (apprenticeship), needed to adapt him to social life and the exercise
of an honest activity.

167. Duration of the Measures.
(1) Measures for treatment (Art. 162) and supervised education (Art. 163) shall, as & general
rule, be applied for such time as is deemed necessary by the medical or supervisory au-
thority and may continue in force umtil the young offender has come of age (eighteen
years).

They shall cease to be applied when, in the opinion of the responsible authority, they have
achieved their purpose.

(2) The sending to a corrective institution (Art. 166) shall, as a general rule, be ordered for
a period of not less than one year nor exceeding five years; in no case shall it extend
beyond the coming of age of the young offender.

The judgment shall fix the duration in each case.

Conditional release by way of probation after detention for one year may be ordered under |
such general conditions as are provided by law (Art. 210) and subject to the application of
rules of conduct and submission of the released offender to the control of a charitable:
supervisory organization (Art. 213} during the fixed probation period.

’

168. - Variation of the Measures.

On the recommendation of the management of the institution the Court may vary an
order made under the preceding Article when such variation will benefit the young ofi-
ender.

169, Legal Effeet of the Measures.

A voung person in regard to whom one of the aforesaid curative, educational or corrective
measures has been ordered shall not be regarded as having been sentenced under criminal
law.

Parapraph 2. Penalties

. 170 « Principle.

The Court may sentence a young offender to one of the following penalties, after having
ordered such enquiries to be made as may seem necessary {(Art. 55), where measures under
Art. 162-166 have been applied and have failed.

171 Fine.
(1) In exceptional cases when the young offender is capable of paying a fine and of realising
the reagson for its imposition, the Court may sentence him to a fine which shall be pro-
portionate to his means and the gravity of the offence.

A fine may be imposed in addition to any other penalty.
(2) The ordinary, provisions governing the redemption of a fine and the consequences of non-
payment {(Art. 92-94) are not applicable to young offenders.

Should a young offender deliberately fail to pay the fine within a reasonable time fixed
by the judgment the fine may be converted into arrest (Art. 165) for such time as shall
be fixed by the Court,
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172 Corporal Punishment.

(1) Where a young offender is contumacious the Court may, if it considers corporal punish-
ment is likely to secure his reform, order corporal punishment.

Corporal punishment shall be inflicted only with a cane and the pumber of strokes shall
not exceed twelve to be administered on the buttocks. Only young offenders in good health ;
shall be subjected to corporal punishment. '

(2) The Court shall determine the degree of punishment taking into account the age, develo-
pment, physical resistance and the good or bad nature of the young offender, as well as the
gravity of the offence committed.

173 Imprisonment .

(1) When a young offender has committed a serious offence which is normally punishable
with a term of rigorous imprisonment of ten years or more or with capital punishment the
Court may order him to be sent:

(a) either to a corrective institution (Art. 166) where special measure for safety, segregation
or discipline can be applied to him in the general interest; or

(b) to a penitentiary detention institution if he is incorrigible and is likely to be a cause of
trouble, insecurity or corruption to others. The principle of segregation shall be applied in
this case. (Art. 109(2)).

(2) The Court shall determine the period of detention to be undergone according to the gravity
of the act committed and having regard to the age of the offender at the time of the
offence. It shall not be for less than three vears and may extend te a period of ten years.

When the offender was sent to a corrective institution he shall be transferred to a detention
institution if his conduct or the danger he constitutes render such a measure necessary,
or when he has attained the age of eighteen years and the sentence passed on him is for
a term extending beyond his majority.

In such a case the Court shall, without restriction, take into account, in determining the
duration of the detention to be undergone, the time spent in the corrective institution and
the results favourable or otherwise thereby obtained.

(3) Detention shall take place under the regime of simple imprisonment (Art. 105) and conditional
release may be granted under the usual conditions provided by law (Art, 112) if the young
offender appears to have reformed.

174 Petty Cases; Waiving of Penalty for Definite Reasons.

When six months at least have elapsed since the offence was committed, the Court may order
no measure or penalty if it appears to be no longer necessary or expedient.

Such shall be the case in particular when educational or corrective measures or suitable
punishment have already been imposed by the parental or family authority, or when the
young offender is of good behaviour and seems to be reformed and no longer to be
exposed to a risk of relapse.

175 - Special Period of Limitation.
(1) When half the normal period of limitation (Article 226) has expired since the day on which
the offence was committed, the Court may, if circumstances seem to justify such a

decision, renounce jmposing any measure or penalty except in the cases of serious offences
mentioned in Art. 173.

(2) In such cases the general rules governing the limitation of the prosecution and the sentence
shall apply subject to reduction by half of the ordinary and absolute periods.

176. Suspended Sentence and Period of Probation.

In case of prosecution the general rules regarding the suspension of the sentence or of
its enforcement with submission for a specific time to a period of probation under super-
vision (Art. 194-205) shall, as a general rule, remain applicable to young offenders if the
conditions for the success of such a measure seem to exist and subject to the rules concer-
ning serious offences as defined in Art. 173.

The duration of the period of probation shall be fixed between one and three vears.
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177. Effect of Condemnation upon Civil Rights.

The measures and penalties imposed upon a young offender shall not result in the loss
of his civil rights for the future, save in exceptional cases where the court. regards it
as absolutely necessary on account of the special gravity of the offence committed within
the meaning of Art. 173, '

178. Preventive and Protective Measures of a General Nature,

The provisions concerning forfeiture to the State (Art. 99), the seizure of dangerous -articles
(Art. 144) as well as the prohibition from resorting to certain places (Art. 149) shall be
applicable to young offenders.

The Court may in addition order the expulsion (Art. 154) of an alien under age who
proves to be unamenable to reform and dangerous for the community, at the end of the
period of corrective internment or detention.

Due notice shall be given to the appropriate guardianship authority ‘(Ar':. 158) of all
measures taken and penaltics imposed upon young offenders.

179. Publication o f Judgment and Entry in Police Record.

The publication of the judgment (Art. 159) shall never be effected in respect to young
PErsons.

The entry in the Police record (Art. 160) of the measures and penalties affecting them
shall be made merely for the information of the official, administrative " or judicial author-
ities concerned. In no case shall excerpts from their record. be communicated to third
parties. !

180. Cancellation of Entry and Reinstatement. g

On the application of the young offender or of those having authority over him the competent
authority may order the cancellation of an entry in his personal Police record of measures
or penalties applied to him, except imprisonment, within two years from their enforcement
if the normal conditions for reinsatement (Art. 242-247) are fulfilled.

Section IL, Period between ages of fifteen and eighteen.

181. Normal case.

In the case of an offence committed by a young person belonging to the intermediary
age group extending from the end of criminal minority (15 years) to legal majority (18
years), the court applying the ordinary provisions of the law (Art. 56), may reduce the
penalty within the limits it specifies (Art. 184), if the circumstances of the case seem to
justify such a reduction.

In no case may death sentence be passed upon an offender who had not attained his
eighteenth year of age at the time of commission of the offence (Art. 118).

In the carrying out of penalties entailing loss of liberty the rule of segregation until majority
(Art. 109 (2)) shall be strictly observed.

182. Special Case.

(1) When the young offender is undeveloped physically or mentally for his age or did not
commit a serious offence and, according to expert opinion, still seems amenable to curative,
educational or corrective measures provided in respect to young offenders (Chapter 1) the
Court may by stating its reasons therefore, instead of mitigating the ordinary penalty in
accordance with the preceding provision, order one of the aforesaid measures or pen-
alties, in particular his despatch to a curative or corrective institution, or corporal punish-
ment.

(2) The curative, educational or corrective measure may under no circumstanes be extended
beyond legal majority (Art. 167).

The Court may, before the end of the term, review its order where, in view of the
length of the penalty imposed, it appears expedient to order detention in a penitentiary
establishment (Art. 173 (2)) upon release from the corrective mstitution.
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Chapter IL. LIABILTY TO PUNISHMENT.

696  Punmishable Aects and Persons.

(3) The provisions relating to petty offences shall apply also to young persons within the
meaning of the Penal Code (Art. 52).

698 Measures for Purposes of Clarification.

Measures for the taking of expert advice and the carrying out of enquiries provided in
respect to ordinary criminal offences (Art. 51 and 55) shall be ordered only if questions
as to the offender’s responsibility cannot otherwise be decided by the court.

TITLE 11
RULES GOVERNING PENALTIES
Chapter 1. - PENALTIES AND MEASURES APPLICABLE
Section 1.  Principal Penalties

702 Exclusion of Ordinary Criminal Penalties.

(2) The only penalties which may be imposed for petty offences are those specified in the
following provisions subject to the special forms of punishment applicable to military offenders
OF YOURg persons.

i

- 706 - Methods of Enforcement: Special Case of Members of the Armed Forces and Young Persons.

(2) Young persons sentenced to arrest shall undergo their punishment either by school or
home arrest under the conditions provided for their case (Art. 163) or, when this is imp-
racticable, under the supervision of an institution, a charitable organization or a reliable
person appointed by the court,

Arrest in their case may be served at different times: Provided that no period of arrest
shall be for less than three hours and the total period shail not exceed fifteen days.

710 Recovery of Fine: Special case of members of the Armed Forces and Young Persons.

(2) In the case of a young offender the fine shall be fixed by the court within appropriate
limits, taking into special account the gravity of the offence, his material circumstances and
the greater or lesser need for the warning constituted by the penaity.

Where the fine cannot be paid by the young offender, his parents or family shall be
answerable for the payment in accordance with the ordimary rules of civil law. Where the
young offender has neither mnext-of-kin nor sureties who can answer for him the court
shall convert the fine into arrest for young persons on such terms and conditions as it shall
consider appropriate in the circumstances.

Art.

Art.

Art

CRIMINAL PROCEDURE CODE
BOOK 1
JURISDICTION OF COURTS,

5 . Persons to be tried.
(1) No young person (Art. 53 Penal Code) may be tried together with an adult.

Chapter 2. POLICE INVESTIGATION

22, Principle.
(1) Wkenever the police know or suspect that an offence has been committed, they shall
proceed to investigate in accordance with the provisions of this Chapter.

(2) Investigation into offences committed by young persoms shall be carried out in accordance
with instructions given by the court under Art. 172(2).

. 39 Closure of police investigation file.

(1} The public prosector shall close the police investigation file where accused: (b) is under
nine years of age.
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CRIMINAL PROCEDURE FOR JUVENILE OFFENDERS

Chapter 3. - INSTITUTION OF PROCEEDINGS

Art. 40 Duty to institute proceedings.

(1) Subject to the provisions of Art. 42, the public prosecutor shall institute proceedings inm
accordance with the provisions of this Chapter whenever he is of opinion that there are

sufficient grounds for prosecuting the accused. W,

(2) The public prosecutor shall not institute prooeedmgs against a young person unless mstructed
so to do by the court under Art. 172.

BOOK IH
PRELIMINARY INQUIRY AND COMMITTAL FOR TRIAL

Art. 80 - Principle,

(€39)] Where any person is accused of an offence under Art. 522 (homicide in the first degree)

or Art. 637 (aggravated robbery) a preliminary inquiry shall be held under the provisions of
this book:

Provided that pothing in this Article shalli prevent the High Court from dispensing
with the holding of a preliminary inquiry where it is satisfied by the public prosecutor
that the trial can be held immediately.

(2) Where any person is accused of any other offence triable only by the High Court no
preliminary inquiry shall be held unless the public prosecutor under Art. 38 (b) so directs.

{3) The provisions of this Book shall not apply to offences coming within the _;unschctlon of
the High Court which have been committed by young persons.

Chapter 3. THE CHARGE

Art, 108.  Principle,

(1) No person may be tried for an offence other than a petty offence unless a charge has
been framed in accordance with the provisions of this Chapter.

(2) The provisions of this Chapter shall apply to all charges framed:

(a) by the public prosecutor, whether the case is to be tried by the High Court or a
subordinate court; and

(b) by the private prosecutor, where he has been authorised to conduct a private prosecution.

(3) The provisions of this Chapter shall not apply in cases concerning young persons unless
an order to the contrary be made under Art. 172,

Chapter 6. INJURED PARTY IN CRIMINAL PROCEEDINGS

Art. 155 . Application dismissed.

(1) The court shalli consider the application and shall of its own motion or on the request
of the prosecution or the defence refuse the application where:

(&) a young person is the accused;

TITLE i
SPECIAL PROCEDURES
Chapter 1. PROCEDURE IN CASES OF DEFAULT
Art. 160  Principle. .
(1) The provisions of this Chapter shall apply where the accused fails to appear whether the
prosecution is public or private but shall mot apply to young offenders.
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Chapter 3. - PROCEDURE IN CASES CONCERNING YOUNG PERSONS

171.  Principle.

Criminal cases' concerning young persons shall be tried in accordance with the provisions of

this Chapter.

W,
172, Institution of proceedings.

(1) In any case where a young person is involved, he shall be faken immediately before the
nearest Woreda Court by the police, the public prosecutor, the parent or guardian or
the complainant,

(2) The court shall ask the person bringing the young person to state the particulars and
the witnesses, if any, of the alleged offence or to make a formal complaint, where app-
ropriate, and such statement or complaint shall be recorded. The court may give the police
instructions as to the manner in which investigations should be made.

(3) Where the accusation relates to an offence punishable with rigorous imprisonment exceeding
ten years or with death (Art. 173 Penal Code) the court shall direct the public prosecutor
to frame a charge.

(4) Where the case requires to be adjourned or to be transferred to a superior court for
trial, the young person shall be handed over to the care of his parents, guardian or rel-
ative and in- default of any such person to a reliable person who shall be responsible for
ensuring his attendance at the trial. The witnesses shall be bound over to appear at the
trial.

173. - Summoning of young person’s guardian.

Where the young person is brought before the court ‘andhis parent, guardian or other person in ¢

loco parentis is not present, the court shall immediately inquire whether such person exists
and shall summon such person to appear without delay. ‘

174.  Young person may be assisted by counmsel.
The court shall appoint an advocate to assist the young person where:

(@) no parent, guardian or other person in loco parentis appears to represent the young
person, or

(b) the young person is charged with an offence punishable with rigorous imprisonment
exceeding ten years or with death.

175, Removal of young person from chambers.

Where any evidence or comments are to be given or made which it is undesirable that the
young person should hear; he shall be removed from the chambers while such evidence or
comments are being given or made,

176.  Hearing.

(1) Where the young person is brought before the court all the proceedings shall be held
in chambers. Nobody shall be present at any hearing except witnesses, experts, the parent
or guardian or representatives of welfare organisations. The public prosecutor shall be present
at any hearing in the High Court.

(2) All proceedings shau, be conducted in an infermal manner.

(3) The accusation or complaint under Art. 172 (2) or the charge under Art. 172 (3) shall be read
out to the young person and he shall be asked what he has to say in answer to such
accusation or charge. '

4 If it is clear to the court from what the accused says that he fully understands and
admits the accusation or charge, the court shall record what the young person has said
and may convict him immediately.

(5) If it is clear-to the court from what the accused says that he fully understands and does
not admit the accusation or charge, the court shall inquire as to what witnesses should
be called to support such accusation or charge. The young person, his representative or
advocate may cause any witnesses to be summoned,

(6) All witnesses shall be examined by the court and may thereupon be cross-examined by
the defence. All dispostions shall be recorded.
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CRIMINAL PROCEDURE FOR JUVENILE OFFENDERS

(7) When the evidence is concluded, the defence may sum up and thereafter the court shall
give judgment.

Art. 177  Judgment.

(1) The judgment shall specify the provisions of the law on which it is based. Where the
young person is found not guilty, he shall be acquitted and set free forthwith. Where he
is found guilty, the court shall impose the appropriate measure or penalty under Art,
162 et seq. Penal Code.

(2) The court may call before it any person or representative of any institution with a view
to obtaining information concerning the character and antecedents of the young person so
as to arrive at a decision which is in the best interest of the young person.

(3) After these persons have been heard, the defence may reply and call his witnesses as-to
character, who shall be interrogated by the court and thereupon the defence shall address
the court as fo sentence.

(4) Judgment shall be given as in ordinary cases. The court shall explain its decision to the
young person and warn him against further misconduct.

Art. 178  Orders which may be made against paremis and guardiaps.

Where it thinks fit the court may warn admonish or blame the parents or other person legally
responisble for the young person where it appears that they have failed to carry out their
duties.

Art. 179 Cost of upkeep of young person in certain circumstances.

(1) The parents or other person legally respomsible for the care of a young person may bc
ordered to bear all or part of the cost of his upkeep and training where owing to their
failure to exercise proper care and guardianship the court has ordered the voung person
to be sent to the care of another person or to a corrective or curative institution.

(2) The scope and duration of such obligation shall be specified in the judgment.

Art. 180  Variation or modification of order made in respect of young person.

Any court which has sentenced a young person to a measure may at any time of its own
motion or on the application of the young person, his legal representative or the person or
institution to which he was entrusted, vary or modify such order if the interest of the young
person so requires.

Art. 185  Appeal against conviction and sentence.

(3) An appeal by a young person or by an incapable person shall be through his legal rep-
resentative.

Art. 216 Principle.

(3) Orders made in respect of young persons may be varied in accordance with the provisions
of Art. 180 of this Code.
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ETHIOPIAN LABOUR RELATIONS:

ATTITUDES, PRACTICE AND LAW

by Lynn G. Morehous*

This article is the result of a research project on labour relations in Ethiopia.l
The purpose of the research was to discover current employment practices and how
these practices compared with legal requirements; to analyze the machinery provided
by the government for the resolution of labour-management conflicts and attitudes
toward it; and to discover the attitudes of the two principal participants, employees
and employers, toward each other and toward their institutions. In order to accom-
plish these goals while keeping the project to a manageable size, primary focus was
upon two industries, their companies and their employees. The two industries chosen
were the beverage industry, manufacturing and bottling soft drinks, mineral water,
beers, wines and liquors; and the garage industry, devoted primarily to servicing
motor vehicles.

Before discussing the results of the research, a brief overview of the develop-
ment of organized labour in Ethiopia is in order.

GENERAL BACKGROUND

The Restoration of the Emperor in 1941 brought a political stability to Ethiopia
theretofore unknown. With it came increasing industrialization and the resulting increase
in wage employment. In 1965 there were around 300,000 workers in the modern
sector of the economy.?

As a result of this growth of wage employment, workers began to recognize
their opportunity for mutual benefit through group action. However, associations
for mutual benefit were not new to Ethiopia. As persons began moving to urban
areas they sought institutions that would replace certain functions of the traditional
rural society. Mutual assistance organizations like idir, equb, and maredaja replaced the

* LL. B. Northwestern University, 1969.

1. The author was a member of the HSIU-Northwestern University Research Project in Ethiopia,
1969, and this article is the third published as a result of the project. See J.Eth.L., Vol. 6 No. 1.

2. Seyoum Gebre Egziabher, The development of some institutions concerned with lubour relations
in Ethiopia (1969, unpublished HSIU, Library), and Labour Law and practice in Ethiopia, BLS
Report No. 298 (U.S. Department of Labour, Nov. 1966.) The paper by Dr. Seyoum contains
an excellent discussion of the development of labour law in Ethiopia by a first-hand observer
and participant.
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broad kinship groups in the cities and aided their members in times of need.?
Although these organizations had no direct dealings with employers, some were
formed among co-workers rather than along geographic lines. Even those
organized among fellow employees, rather than on “community” lines, had no relation
with the employer. These mutual assistance organizations helped to correct the imba-
lances caused by employer favoritism, uncompensated accidents, dismissals and illness.

At first wage labour was content with its wages and benefits, feeling it was
better off than its non-wage brethren. But, rising expectations of the “good life”
led the workers to demand more from their employers.* This attitude created a
climate receptive to unionization.

During the British military presence following the Restoration, formation of
a trade union movement was fostered, which eventually resulted in the formation of the
Franco-Ethiopian Railway Workers’ Union.’ Further encouragement of trade unionism
may have been provided by the Factories Proclamation of 1944, which established
a committee to direct and control factory inspection and gave the Ministry of
Commerce and Industry power to make rules governing health, safety, and conditions
of work. Unfortunately, the law was largely ineffectual and seldom used and was
repealed in 1966.7

The first real support for the formation of labour unions was provided by
the Revised Constitution of 19558 Although many work-oriented self-help organi-
zations were encouraged, the lack of enabling legislation and guidelines created
hesitancy, caution and suspicion on the part of both workers and government.’
In the absence of any forum for resolution of disputes, the employees had no
alternative but to march to the Palace to present petitions.!°

The Civil Code of 1960 with its minimum conditions of employment!! and
provisions for the registration of unions as “associations”, provided a breakthrough
for the workers.!> The workers began flexing their dormant muscles, forming new

3. In an idir, members make monthly contributions to a common fund, portions of which are
paid out to members on the basis of neced arising from death, illness, loss of job, imprisonment,
etc. The maredaja has the same purpose, but the funds are collected as the particular need
arises. The equb is a forced savings association where periodic contributions are made, the
whole sum being immediately payable to one member chosen by lot. That person continues to
pay, but is no longer eligible to receive. D.N. Levine, Wax and Gold (Chicago, The Univer-
sity of Chicago Press, 1965), pp. 278-279; and A. Zack, The New Labor Legislation in Ethio-
pia (1964, unpublished, Library, Haile Selassie I University), pp. 1-2.

4. Complementing this motivation may have been the exaggeration of profits of Ethiopian com-
panies which exist in the minds of even educated Ethiopians. J.A. Lee, “Developing Managers
in Developing Countries”, Harvard Business Rev. (Nov.-Dec. 1968), pp. 58-60.

5. Zack, cited above at note 3, p. 2.
. Factories Proclamation, 1944, Proc. No. 58, Neg, Gaz., year 3, no. 8.

7. Seyoum Gebregziabeher, cited above at note 2, pp. 10-12. Repealed by the Labour Standards
Proclamation, 1966, Art. Proc. No. 232, Neg. Gaz., year 25, no. 13. All future reference to
the Labour Standards Proclamation will not be footnoted unless to note a particular provision,
in which case, only the name will be used.

. See Rev. Const., Art. 47.

9. Seyoum Gebregziabher, cited above at note 2, pp. 13-16.

10. Yilma Hailu, Unfair Labour Practice in Ethiopia (1968, Unpubilished, Archives, Faculty of Law,

Haile Selassie I University), p. 1. The author is a member of the Labour Relations Board.

11. Civ. C., Arts. 2512-2609.

12. See Civ. C., Arts. 404-482, and especially Art. 406.

=)}
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self-help associations and beginning a reorientation of the existing ones. In order
to channel this release of energy, the Ministry of Commerce and Industry establi-
shed a mediation committee, which was able to settle a number of disputes during
its existence.!3

As labour activity increased, primarily in Addis Ababa, classical union activities
began to emerge. The advent of wild-cat strikes served to broaden the awareness
of this new activity. Many groups thought that organization and protection of
labour would not only benefit the workers but promote national economic develo-
pment as well.l¥ In March 1961 leaders from unrecognized workers’ organizations
representing eleven companies met secretly in Addis Ababa to discuss a unified front.
A series of strikes and demonstrations followed at the larger companies and later
that year an open mass meeting was held.!’

In October 1962 the Labour Relations Decree was promulgated by the Emperor
during a parliamentary recess.!® Its main functions were to establish a new proce-
dure for the legalization and registration of employers’ associations and labour
unions, to define their rights and obligations, to set up conflict-resolving machinery,
and to grant the Minister of National Community Development power to establish,
by regulation, minimum standards for labour conditions. The next year Parliament
passed a slightly amended version as the Labour Relations Proclamation.!® Then
the following year, the Minister promulgated the Minimum Labour Conditons Reg-

ulations, adding to and modifying some of the minimum standards set by the Civil
Code.!8

Pressure from the workers was only one factor that moved the government
to enact the Proclamation. Although a member of the International Labour Org-
anization (ILO) since 1923, Fthiopia had never been able to participate as a
delegate owing to the absence of organized employers and labour.’® Her existence
as the only African state without labour legislation and the conspicuous absence
of labour leaders to meet with their counterparts visiting from other countries

13. Labour Cooperatives, Social Welfare and Community Development in Ethiopia, 1957-1964. (Mini-
stry of National Community Development, Imperial Ethiopian Government, 1964), p.9.

14. Seyoum Gebregziabher, cited above at note 2, p. 28.
15. Zack, cited above at note 16, p. 4.
16. Labour Relations Decree, 1962, Decree No. 49, Neg. Gaz., year 21, no. 18.

17. Labour Relations Proclamation, 1963, proc. No. 210, Neg. Gaz., year 23, no 3. This reference
contains only the amendments to the Decree. All future reference will be to the Proclamation

and will be footnoted only to note a particular provision, in which case, only the name will be
used.

18. Minimum Labour Condition Regulations, 1964, Legal Notice No. 302, Neg. Gaz., year 24, no.
5. In Ethiopia, regulations promulgated by a minister can apparently amend or repeal parliamentary
proclamations, the Civil Code being one of the latter. All future reference to these regulations
will be footnoted only to note a particular provision, in which case, only the name will be used.

19. Article 3 of the Constitution of The International Labour Organization requires delegates from
employers and labour in addition to government delegates for a member to have proper re-
presentation at the annual General Conference. For the first time in her forty years as a member,
Ethiopia was represented by a full tripartite delegation in June 1963. There Ethiopia announced
her ratification of four ILO Conventions, her first: Nos. 11, 87, 88 and 89. George Graf Von
Baudissin, “An Introduction to Labour Development” J. Eth. L. Vol. II (1965), p. 109.
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was a continual embarrassment.2’ Pressure from the International Confederation
of Free Trade Unions?! and the need to promote foreign investment?* provided
added incentive.

The Civil Code, the Labour Relations Proclamation, the Minimum Labour
Conditions Regulations, and a seriss of closely related proclamations and orders
came quickly in succession in the 1960s.2* Together they established the principal
part of the national labour law for both public and private employees. This article
will be primarily concerned only with those laws which regulate the private sector
of the economy.

PART I:
MINIMUM LABOUR CONDITIONS AND PRACTICE

Introduction

In order to study employment conditions in Ethiopian business, twenty-four
firms were chosen from the garage and beverage industries.?* These particular
industries were chosen, after consultation with the staffs of the Confederation of
Ethiopian Labour Unions and the Federation of Employers of Ethiopia, because
the companies in these industries ranged in sizes fairly representative of Ethiopian
firms, and they ranged fairly evenly within each of the variables listed below.
All businesses were located in Addis Ababa and its vicinity.?

20. Seyoum Gebregziabher, cited above at note 2, pp. 31-32. It has been suggested that Ethiopia
also wanted to make an impression on African leaders meeting in Addis Ababa in May 1963
for the African Summit Conference. Berhane Gebre Negus, The Labour Relations Decree (1964,
unpublished, Department of Public Administration, Haile Sellassie I University), p. 8.

21. Berhane Gebre Negus, cited above at note 33, p. 8.

22. Labour Cooperatives, Social Welfare and Community Development, 1957-1964, cited above at note
26, p. 9.

23. Central Presonnel Agency and Public Service Order, 1961, Order No. 23, Neg. Gaz., year 21,
no. 3; Public Employment Administration Order, 1962, Order No. 26, Neg. Gaz., year 21, no.
18. Public Employment Administration Regulations, (No. 1). 1962, Legal Notice No. 267, Neg.
Gaz year 22, no. 5 (No. 2), 1966, Legal Notice No. 320, Neg. Gaz., year 25, no. 24; Labour
Relations Proclamation, 1963; Minimum Labour Conditions Regulations, 1964; Labour Inspection
Service Order, 1964, Order No. 37, Neg. Gaz., year 24, no, 4; Labour Standards Proclamation,
1966. For a short summary of each of these, see Report to the Government of Ethiopia on
Labour Administration, Report No. ILO-TAP-Ethiopia- R.9.(Geneva, Int’l Labour Office, 1968),
pp. 6-8.

24, The idea of a random sample of businesses was discarded since there was only one list of
businesses and it was found to be both incomplete and limited to one province, albeit the most
industrialized one. List of 1798 Business Establishments in Shoa Province (Manpower, Research
and Statistics Section, Ministry of National Community Development, Imp. Eth. Government,
October 1967). These difficulties would not have been insurmountable, but it was realized
that a proper random sample would have been too large for the present project. Concentra-
tion on two industries was decided as an alternative, with the selection of businesses so as to
obtain a range of characteristics along each of the variables listed in the text following
note 25.

25. Although the Province of Eritrea, like Shoa, has a well developed, small industrial complex,
it was decided to eliminate Eritrea from the scope of this study, because it has had a somewhat
different evolution of organized labour and the present laws relating to employment conditions
are somewhat uncertain.
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The companies were categorized and their practices?® compared to one another

in respect to each of the following variables:

(1) Imdustry. The labour conditions provided by the companies in the garage
industry were compared with those provided by the beverage companies.?’
(2) Nationality of Control. Each firm was placed into a category reflecting the
nationality of the person or persons exercising controlling interest.2® The
categories were labeled “Ethiopian”; “resident foreign”, those foreigners who
had resided in FEthiopia most of their lives; and <“foreign.”?® The perfor-

26.

27.

28.

29.

The Eritrean Employment Act of 1958, FEritrean Gaz., vol. 20, no. 5 (Supp.), established
minimum labour conditions, a system of labour inspection, and provisions for the registra-
tion of employers, associations and Jabour unions. The Civil Code, 1960, and the Labour Relations
Decree, 1962, both enacted during the Federation, while Eritrea was on autonomous unit federated
with the rest of present day Ethiopia, fell into the class of purely Ethiopian legislation; there-
fore, their broad repeal provisions did not affect the Employment Act. the effect of the
Imperial Order of Unification, 1962, Order No. 27, Neg. Gaz., year 22, no. 3, coming five
weeks after the Labour Relations Decree, essentially preserved the status quo of legislation
in Eritrea. Latter legislation, the Labour Relations Proclamation, the Labour Standards
Proclamation, and the Minimum Labour Conditions Regulations, applied to Eritrea but
contained provisions saving legislation and other legal arrangements that had created
conditions more favourable to employees, and they did not cover all points dealt with
by the Employment Act. R. Means “The Eritrean Employment Act of 1958, J. Eth. L., vol.
5 (1968), p. 139.

This confusing state of affairs was supposedly settled in November 1967 when the
Supreme Imperial Court ruled that the Employment Act was completely inoperative. Report to
the Government of Ethiopia on Labour Administration, cited above at note 23, pp. 8-9.
However, this writer has been informed by an official of the Federation of Employers of
Ethiopia that many FEritrean employers simply apply the Employment Act to employees
hired before the national legislation and apply the latter to employees hired after that time.

Most of the data concerning the employment practices in each of the sampled companies can
be found in L. Morehous, Data on Conditions of Employment in Twenty-four Companies in
Ethiopia (1969, unpublished, Archives, Faculty of Law, Haile Sellassie I University). Copies may
also be found at the offices of the Confederation of Ethiopian Labour Unions and the
Federation of Employers of Ethiopia.

Except for the information contained in three collective agreements all information was
obtained through personal interviews. In a number of cases employees of the company were
also interviewed, In many cases the information obtained from these two sources differed;
however, not being able to vouch for the veracity of one any more than the other and
realizing that “splitting the difference”” was no solution a decision to use one or the other in
the analysis of the data had to be made. Since employees of all sampled firms had not been
interviewed and all questions had not been asked to all employees interviewed, and since
many employees may have only a limited view of the overall policy, it was deemed best to
use only the employers’ responses, unless their responses could be clarified with an employee.

Thig comparison was used to determine whether there might be any difference between a
service industry and a manufacturing industry.

Thig v_ariab]e was chosen since it was hypothesized that the foreigner, resident foreigner, and
Ethiopian, having different backgrounds and personalities, would handle their labour-man-
agement relations differently, See Seyoum Gebregziabher, cited above at note 6, pp. 68-70, who
clas§1ﬁes_ employers into four groups with respect to their attitudes toward labour unions.
Nationality differences can be seen in this classification.

Nine of the firms were Ethiopian controlled, ten were controlled by resident foreigners, and
five were foreign controlled.
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mances of the companies in each of these categories were compared with each
other to determine the effect of nationality of control on employment practices.

(3) Size. To determine whether the size of a company has any relationship to
employment conditions, each of the twenty-four companies was labeled either
large or small, depending on whether it had one hundred employees or less.

The labour conditions in the large companies were compared with those in
the small firms.3¢

(4) Employee Organization. Each firm could also be placed into one of three
categories reflecting varying degrees of potential employee influence on the firm’s
policies. A presently active union reflects the greatest degree of potential influence.
Three of the firms that fell into this group had collective agreements. The former
existence of a union, a “defunct” union, represents at least some degree of
union influence. Together, these make up ‘“union experience.” Never having
had a union reflects the lowest degree of potential influence.3! Labour cond-
itions in each of these categories were compared to determine the effects of
employee organization on such conditions.

Since the sample is quite small, it has been considered essential to subject all
cases in which employment practices appear to be correlated with one of the above
variables to a test of statistical significance before a conclusion can legitimately be
drawn.3?2  The result in many cases has been that no significant difference appears,
whereas, if a larger sample had been used, more of these differences might have
been significant.

What is an Employee ?

One of the most important elements in any study of labour legislation is the
definition of ‘“employee,” inasmuch as only persons who fit within this category are
entitled to the benefits, and subject to the obligations, provided by the law.

The word “employee” has at least three different definitions in Ethipian labour
legislation. Although most of the workers in the present study were ‘“employees”
by all three definitions, the differences cause difficulties in deciding which piece of

30. The number of employees in each company ranged from six to approximately 245, the mean
and median being 97 and 96, respectively. The average number of employees in the Ethiopian
and foreign firms were about the same, 126 and 114, respectively; however, the average for the
resident foreign companies, at 53, was less than half the average for the other two. Also,
the average in the garages was half of that in the beverage companies.

The above shows that the variables of industry and nationality are not totally independent
of size. This dependence should be considered when analyzing the data.

31. Six firms had active unions, only one of which was in the beverage industry. The member-
ship of each union was limited to the employees in that one company. Nine firms never
had unions. AUl of the defunct unions resulted from unsuccessful experience with a general
trade union, or horizontal union.

32. Chi Square (X2 ), a distribution-free statistic, i.e. the use of which does not rest on assumptions
concerning the form of population distribution, has been used in all cases where a test of
significance was needed. Owing to the small size of the sample, all data was reduced to
two-by-two tables before chi square was applied, and Yate’s correction for continuity was used.
From chi square is obtained the probability (p) that the frequencies in the data occurred by
chance. See J. P. Guilford, Fundamental Statistics in Psychology and FEducation (New York,
McGraw-Hill 3rd ed., 1956), chap. 11.
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legislation governs the case of any particular employee. The definition in the Civil
Code is the most inclusive of all.

A contract of employment is a contract whereby one party, the employee,
undertakes to render to the other party, the employer, under the latter’s direc-
tion, for a determined or undetermined time, services of a physical or intelle-
ctual nature, in consideration of wages which the employer undertakes to pay
him.3?

Public servants and state employees, except those engaged in commercial or indus-
trial undertakings, are excluded from this definition.34

The next definition is found in the Labour Relations Proclamation and the
Minimum Labour Conditions Regulations. They begin with the Civil Code definition
and exclude not only public servants not in profit-making enterprises, but also
managers, directors, superintendents and other agents of an employer; domestic
servants; and agricultural workers on a farm having less than ten permanent emplo-
yees.3® The exclusion of management personnel was appropriate for the basic
purpose of the Labour Relations Proclamation, to provide a framework for the
promotion of methods of protecting the non-management workers’ interests and
resolving worker-management conflicts. But, when the same exception was applied
to the Regulations something peculiar occurred. The worker is now entitled to be
paid on public holidays; the management is not. He is entitled to a maximum work
week and established overtime rates; the management is not. The worker is also
entitled to more generous annual leave than is the management.36

This discrepancy would seem to result from an oversight during the drafting
of the Labour Relations Proclamation (Decree). The one sub-article granting the
Minister of National Community Development the power to fix minimum labour
conditions’” is totally out of keeping with the purpose of the rest of the Procla-
mation, ie. establishment of conflict-resolving machinery and guidelines for the
registration of labour unions and employers’ associations. Although it would seem
the drafters included this provision in order to bypass Parliament in the event
of future changes being made in minimum labour conditions, they would appear
to have overlooked the limitation on the Minister’s power created by the more
narrow definition of employee found in the Proclamation. Therefore, labour conditions

fixed by the Minister must always have a more restriotive application than those
fixed by the Code.

The third definition of employee is found in the Labour Standards Proclama-
tion. It is the same as that in the Labour Relations Proclamation, except that it
does not exclude management.’® Considering the purpose of the Labour Standards

33. Civ. C, Art. 2512, For an interpretation of this article see Haile Waqgira v. Girma Gegere
(Sup. Imp. Ct., 1965), J.Eth. L., vol. 4, p.77.

34. Civ. C., Art. 2513.
35. Labour Relations Proclamation, Art. 2(f). Minimum Labour Conditions Regulations, Art.3(1).

36. Since both domestic servants and certain agricultural workers were excluded from the category

of “employees” as defined in the Regulations, they too have only the rights given them by
the Code.

37. See Labour Relations Proclamation, Art. 3(i).
38. Labour Standards Proclamation, Art. 3(4).
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Proclamation, to provide for the safety and health of all those persons in industrial
enterprises, the definition is reasonable, because it excludes only persons who do
not work in industry.®

The courts have had occasion to interpret these legislative definitions. In a
recent case, the High Court refused a dismissed houseboy’s demand for dismissal
compensation, dismissal notice and payment in lieu of annual leave under either
the Minimum Labour Conditions Regulations or the Civil Code on the grounds
that these provisions were inapplicable to domestic servants.*® This decision would
seem to be wrong. The court applied the definition of employee in the Regulations
to the Civil Code, ignoring the caveat restricting the definitions to the Regulations.*!
Although the Civil Code contains a special section for domestic servants, those
articles impose additional obligations on the employer, and do not exclude domestic
servants from the benefits of the general provisions.#?

There was some feeling among a number of the employers interviewed that a
daily worker, ie. one who is paid after each day’s work- and customarily does
not receive wages for days not worked, is not entitled to the same benefits as
regular employees. The High Court, however, has determined that a daily worker
is entitled to at least some of the benefits of ordinary employees. In affirming the
decision of an awradja court awarding a daily worker compensation for dismissal
without cause under Article 2573 of the Code, the court said that the contract
exchanging services for wages exists independently of the time for which wages are
fixed. It also said that even if the contract was considered as being renewed each
day, Article 2573, penalizing the employer for dismissal without cause, makes no
distinction between failure to renew and termination.*3 The thrust of the decision
would seem to entitle a daily worker not only to dismissal compensation, but also
to benefits for which there is a prerequisite of a particular length of service. Many
provisions base eligibility for benefits only on “length of service” and not upor
the length of any “contract period.” A daily worker who has had ninety successive
“contract periods” would have been in the “service” of his employer for three

months.

Some of the employers interviewed also felt that apprentices are not entitled
to the same benefits as regular employees. Even though Article 2597 of the Code
expressly applies the other articles to apprentices, there has appeared to be enough
doubt on the matter to warrant employers arguing the contrary before the Labour
Relations Board.** Four of the garages either did not make any regular wage pay-
ments to apprentices or paid them only minimal amounts. In this sitvation, the

39. Article 4 of the Labour Standards Proclamation excludes from its scope certain enterprises whose
workers are “employees” by the definition in Article 3(4).

40. 53. Tefera Mekitie v. Lewis (High Ct.,, 1968, Civil App. No. 164-60) (unpublished). The
plaintiff had brought suit in the Awradja Court under Civil Code Articles 2561, 2571, 2573
and 2574.

41. “As used in these Regulations ....(1) ‘employee’ shall mean..” Minimum Labour Conditions
Regulations, Art. 3.

42. See Civ. C., Arts. 2601 through 2603,

43, Kidane Temelso v. Shebiru Gegnie (High Ct., 1963), J.Eth. L., vol. 3, p. 411. )

44. Printers Workers Union V. Printing Press Owner (Labour Relations Board, December 30,1965),
A Sample Collection of Labour Disputes and the Rulings of the Labour Board (Addis Ababa,
The Federation of Employers of Ethiopia, circa 1968), Case No. IV. As the title shows, the
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Code provisions which are based on a worker’s wage, e.g. wage continuance during
annual leave, become inapplicable.

Obligations of an Employee

The Civil Code establishes certain obligations that an employee owes his emplo-
yer in addition to any established by contract. One such obligation is the liability
for any damage an employee negligently or intentionally causes his employer, hav-
ing regard to the nature of the work, his training and ability.*

Half of the companies interviewed charged their workers repair or replacement
costs for negligent damage to tools and equipment, while two-thirds of them charg-
ed for intentional damage. Two firms provided for punishment in the nature of
fines rather than charges. Another added the caveat that no charge would be made
if the equipment was so expensive as to impose a large debt on the worker. Only
one company offered that their charges for replacement were always based on some-
thing other than full cost of replacement. It used the depreciated (straight line)
value of the equipment. The difference between the policies of Ethiopian and foreign
firms and those of resident foreign firms is interesting. All of the former charge
or punish for negligently caused damage, while less than half of the latter do.4

Another employee obligation is to carry out all work ordered by the employer
where such orders are not contrary to law or morals and do not entail danger.’
This apparently means that an employee must accept not only orders within his
normal range of duties, but also transfers to different duties on either a temporary
or permanent basis. The Labour Board has held that refusal to accept a lateral
transfer”, i.e. one involving no change in rank or salary, is good cause for dis-
missal.*®

Conversely, employers also have certain limitations placed upon their right to
transfer employees from one job to another. On its face, the Code is clear enough:
an employee cannot be assigned to different work that involves a reduction in rank
or salary, and if assigned to work carrying a higher wage, he should get that

book is a collection of summaries of a sampling of decisions by the Labour Relations Board
and does not include all cases decided by the Board. The sample was chosen from all cases
decided by the Board to be representative of its rulings and reasoning on a variety of issues.
Where more than one case presented the same issue(s), only one was included in the sample.
The Federation of Employers of Ethiopia (FEE) has eliminated the names of the parties in
the case names, since many employers are not accustomed to having their legal disputes a
matter of public record. The complete decisions (in Amharic) may be obtained at the FEE
office.

This is the only publication of Board decisions. To date FEE has received a copy of every
Board decision, but this practice may cease because of certain disgruntlement in the Labour
Department over the publication of this collection.

All future reference to cases contained in this collection will give only the case name as
it appears in the collection, the forum, date of decision, Labour Disputes, and the case number
in the collection.

45. Civ. C., Art. 2524,

46. The difference is statistically significant. x2 = 6.505, p < 02, i.e. the probability of this difference
occurring by chance is less than two times in one hundred.

47. Civ. C., Arts. 2523 and 2525.
48. Laundry Workers Union v. A Laundry Owner (Labour Relations Board August 3, 1967).
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wage.” One result of a literal interpretation of this provision seems to be that
if the employer has decided that a newly hired senior mechanic is not qualified for the
job,® he can dismiss him — the lack of qualification being a good cause — but
he cannot transfer him to the job of assistant mechanic, with its resultant decrease

in pay.

Nevertheless, an employer can demote such an employee if he uses a circuitous
method. As just mentioned, if the worker is not qualified for his job, the employer
may dismiss him with good cause. The employer’s only obligation will be termina-
tion notice,>® which he can plan to give the requisite time in advance. The emplo-
yer might then rehire the same worker at the lower job. Therefore, the prohibition
against assigning an employee to a different job paying less salary may not be
absolute, but may only make the employer fulfill two prerequisites, both reasonable:
be able to show that the employee was not qualified for the work he was doing
and give the employee the necessary notice so that he may look for another job
if he wishes.

Another result of a literal interpretation of the Code provision is that if an
assistant mechanic does the work of a senior mechanic for only one hour, he
should see the increase in his pay packet.

In practice, this literal interpretation would be absurd. It takes no account
of the lack of precise job descriptions in all but a very few companies, of the
horrendous accounting problems that would be involved, nor of the very big differ-
ence between a temporary transfer and a permanent transfer. It may very well be
that the worker should be protected against loss of salary for temporary transfers
to a lower job and against refusal by the employer to grant a wage increase when
transferred to a higher job, but the present law exceeds the present level of sophis-
tication in employment.

Of the sixteen firms that responded to a question concerning their policy, one
stated that salary adjustments would be made only in its annual salary review.
Thirteen would not decrease a worker’s wages if he were demoted but would in-
crease them upon his moving to a job with a higher wage rate, but only after a
probation period ranging from fifteen days to one year. Only one company appeared
to make wage increases for temporary work, thus following the literal application
of the law.>?

Dismissal

Dismissal from work without good cause is the most frequent complaint filed
with the Labour Department.>® This is not surprising considering the position of

49. Labour Disputes, Case No. XXIV.
Civ. C., Art. 2527.

50. Dismissal is for good cause when the employee does not show sufficient technical knowledgz or
reliability. Civ. C., Art. 2575(2).

51. Civ. C., Arts. 2570 and 2571.

52. This company also provided that if an employee remained in the higher position for thirty days,
the wage became permanent, and his wage could not be reduced to its former level.

.53. There are no statistics prepared on this matter, and to prepare them from the present
recgrds would be a phenomenal task. The consensus among Department officials is that the
majority of cases -- most estimate around ninety percent are dismissal cases.
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an employee. If he is employed, he may think twice before complaining to the
Labour Department about his employer’s failure to give him annual leave or sick
leave, fearful, and not without cause,>* that he will be fired and thrown into the
large pool of unemployed.> The few days’ salary such complaints represent is not
worth the possible consequences. But, the person who has already been dismissed
from a job has nothing to lose. Unless he is lucky and quickly finds new employ-
ment, he can well afford the few days spent prosecuting his claim and may gain
something by it.

For purposes of termination of employment, the Code divides employment cont-
racts into two categories: Contracts of fixed duration, i.e. for a definite period of
time or piece of work, and contracts of indefinite duration.’® When an employer
terminates a contract of indefinite duration, he may have two major obligations:
Under Article 2570 he generally must give notice of a stated period; furthermore if
he lacks “good cause” for termination, Article 2573 requires that he give the empl-
oyee severance pay or “compensation”. The notice requirement is also imposed on
an employee who terminates a contract of indefinite duration. When an employer,
without “good cause”, refuses to renew a contract of definite duration, he is also
liable to pay compensation under Article 2573. Finally, Article 2583 provides that
a party who terminates a contract of employment unfairly must make good any
loss suffered by the other party. However, under Article 2578 a party shall be
relieved of all the above obligations if he can present “justifying reasons” for his
termination of the contract.

The requirement of compensation is imposed by Article 2573 in the following
language:

The employee shall be entitled to fair compensation where the employer
terminates a contract or refuses to renew it without good cause justifying
fully this decision.

While some persons have argued that compensation shall not be required of
an employer who simply refuses to renew a contract of definite duration which has
expired, the phrase “refuses to renew it” seems to make clear that contracts of
definite duration are included in the term “contract” in this Article. A contract of
indefinite duration, unless terminated, simply continues without necessity for “renewal”.
Some have suggested also that the “refuses to renew” phrase is intended to apply

54. Apart from prohibiting dismissal for union activities the law does not force an employer to
continue to employ a person. It only sets out an amount of money the employer must pay
for dismissal without good cause. Getachew Berhane v. Commercial Bank of Ethiopia (Sup.
Imp. Ct., 1968, Civil App. No. 256-60) Union v. Air Lines Company (Labour Relation
Board, July 19, 1966), Labour Disputes, Case No. VIII. This is true even when employees are
dismissed for claiming their rights under the minimum conditions legislation. Id., Addis
Ababa Tailor’s Union v. A Tailor Shop Owner (Labour Relations Board, July 7, 1967), Case
No. XXIII.

55. Again, no statistics were available, but a very high rate of unemployment is the consensus of
everyone interviewed. In response to the question, “If a substantial portion of your labour force
were to be replaced, how long do you think it would take to recruit and/or train replace-
ments,” the median time given by employers (N=21) was thirty days. One third gave answers
under two weeks. The Addis Ababa employment office, run by the Employment Services Sec-
tion of the Labour Department, managed to place only twenty-six percent of its applicants
in 1969 E.C., a considerable improvement over former years. Annual Report to the Minister
(Labour Department, Ministry of National Community Developmen, Imp. Eth. Government,
1960 E.C.), and other unpublished figures obtained from the Secttion.
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only to contracts of definite duration which contains an express option allowing
the employee to renew or extend the contract, but the Code contains no language
at all to support this argument. Thus, Article 2573 requires the employer to comp-
ensate the employer whenever he terminates or refuses to renew a contract of either
definite or indefinite duration.

The guidelines established by Article 2574 for determining the amount of compe-
nsation due an employee entitled to it under Article 2573 are vague, making it
difficult for even the honest employer to calculate what his employee is owed.’? In
fact, the Code assumes a court will decide the matter.® Although no information
was obtained on this, such a cumbersome method must have led to many inequities
and unnecessary lawsuits. In any case, the Minimum Labour Conditions Regulations
simplify the calculation: after one year of service, an employee is entitled to one
month’s salary increased by twenty-five percent for every additional year of service.
Although this Article purports to supersede the Code provisions,®® it neglects to
state what should happen in the case of termination with less than one year’s
service, nor does it include the case where the contract has not been renewed
rather than simple termination, matters which were both dealt with by the Code.
Since the Regulations are effective only so long as they create conditions more
favourable to employees, the Code provisions would appear still to govern these
matters.!

The Labour Board and the Supreme Imperial Court have handled dismissals
with less than a year’s service in different ways. The latter used the same reason-
ing as above and allowed recovery. The Board ignored the Code and awarded
the pro rata portion of one month’s salary.®? It is important to note that in neither
case were the Regulations considered to have removed the right to severance
pay for service of less than one year.

Calculation of the length of service has been held to begin at the time of
the most recent hiring where the employee has been hired several times,% and the
notice period should be included as a part of the service if the worker remains
employed during that time.%

What is and is not good cause under Article 2573 is a major problem beset-
ting the courts and the Labour Relations Board. The Civil Code makes a slight effort
at defining what is good cause. Thus, Article 2575 states that good cause is present

56. Civ. C., Art. 2567.
57. See Civ. C., Art. 2574:
58. Id., Art. 2574(1). “In fixing the amount..., the court¥shall "take into consideration...

59. Minimum Labour Conditions Regulations, Art. 9 The sum is subject to a maximum of 180
times the average daily wage.

60. See note 18 and Minimum Labour Conditions Regulations, Art. 9(3).

61. Ib., Art. 10. Of course, the Civil Code still governs those employees not covered by the
Regulatlons See text accompanying note 38.

62. Compare Yesurbvara Jesopie v. Gashaw Bezza Zerfu (Sup. Imp. Ct., 1965), J. Eth. L., vol. 3,
p. 32, with Tailors’ Union v. A Tailor Shop Owner (Labour Relations Board, April 13 1965).
Labour Disputes, Case No. IL

63. Union v. A Manager (Labour Relations Board, May 6, 1966), Case No. V, but see Union
v. A Contractor (Labour Relations Board, July 5, 1967), Case No. XXII, Labour Disputes.

64. Id., An Employee v. A Pharmacy Owner (Labour Relations Board. December 11, 1967), Case
No. XXVIL
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where it would not be reasonable to expect the contract to be extended or re-
newed, having regard to the nature of the work.®® Good cause also exists where
the employee cannot sufficiently handie his work because of a lack of knowledge,
speed, reliability or conscientiousness.®® However, the Labour Board has said that
this does not include situations where the employee is merely on bad terms perso-
nally with his employer.®’” The poor quality of the employee must be in his work,
not in his person. The Code further allows good cause whenever the employee’s
job is abolished in good faith.®

There are also certain “justifying reasons” listed in Articles 2579 through 2582
that must also be good cause, for they would seem to be quite serious breaches
of the employment relation and thus certainly seem to come within the general
terms of Article 2575. These will be covered more completely in the discussion of
liability under Article 2583 for ‘‘unfair termination.”

Beyond this, the courts and the Labour Board must decide in each case, with
only the few legisiative guidelines, what is good cause. Following is a discussion
of some of the areas in which this decision has been made.

One of the most surprising situations which has been deemed good cause has
been in the area of work-connected diseases and injuries. Where a work-connected
illness had rendered an employee unable to continue his previous job, although
still employable by the same company in a different capacity, the Supreme Imperial
Court regarded his reduced capacity to work as good cause for dismissal.®® Such
a result could be justified by deciding that in such a case it would not be reason-
able to expect the contract to be extended.’”® Indeed, although Article 2580 specifies
that illness is not one of the “justifying reasons” earlier mentioned, it might be
read to carry a negative implication that sickness could be regarded as good cause.
However, since the worker was still employable, it would seem that the good cause
should have been considered sufficient only to assign him to a new job, even if
it carried a lower salary.”!

Chronic absenteeism, on the other hand, would seem to be one case where
there is clearly good cause for dismissal. However, the High Court, in affirming a
decision of an awradja court, has condoned the view that non-payment of wages
on the absent days is sufficient punishment, and, hence, the punished absenteeism
is not good cause.”?

Refusal to obey employer’s orders would also appear to be good cause given
the mandate of Article 2525 that an employer follow those orders. Where an emplo-
yee refused a lateral transfer of work, good cause has been held to exist.”3 It has

65. Civ. C., Art. 2575(1).

66. Id., Art. 2575(2).

67. Union v. A Manager, cited above at note 63.

68. Civ. C., Art. 2575(3).

69. Yetbarek Negash v. Assab Refinery (Sup. Imp. Ct., 1967, Civil App. No. 593-59) (unpublished).
70. See Civ. C., Art. 2575(1).

71. See text accompanying note 51.

72. Tenagne W. Kiros v. Manager of the Fthiopian Fibre Plant (High Ct., 1968, Civil App. No.
533-60) (unpublished).

73. Laundry Workers Union v. A Laundry Owner, cited above at note 43.
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also been held, however, that a twenty minute argument with the employer should
not be deemed such a refusal.’ Since the employer has an absolute right to re-
arrange his staff in this manner, such a transfer is not a “manoeuver,” proscribed
by the Code, compelling the employee to quit.”> But, the Supreme Imperial Court
has held that refusal per se is not sufficient ground for dismissal if the refusal is
justified.”® That determination is apparently for a court.

Where the work is of a relatively temporary nature, e.g. in the construction
trade,”” and where the employees were hired with this knowledge, the Labour Board
has held that severance pay is not necessary since the completion of the work
itself is sufficient notice and good cause for failure to renew the contract.”® This
decision is consistent with the absence of any legal notice requirement regarding
the end of a contract for a definite piece of work and with the Code provision
allowing good cause where it would not be reasonable to expect the contract to
be renewed.”

However, the Board has said that it will look to all circumstances surrounding
the employment, e.g. length of service, re-hiring from project to project, to determine
whether a construction employee should be considered as a permanent employee,
entitled to notice and severance pay.!® This approach goes beyond what the Code
requires. If length of service, frequency of re-hire, etc., are regarded as making it
reasonable for the contract to be renewed, then good cause does not exist. In such
a case the Code requires severance pay but still does not require notice, since a
contract for a definite piece of work does not require it. Even so, where the emplo-
oyer, a contractor, does not have any new work at the time of the completion of
one project, it may be said the job was abolished in good faith or that it would
be unreasonable for the contract to be renewed, both good causes.

Since twenty-six percent of the employers stated that during a business slow-
down they would dismiss employees,8! the question of whether this reason is
good cause becomes important to a fair number of employees. It might be argued
that lay-offs during a business slow-down are really equivalent to jobs being abolis-
hed in good faith, or if slow-downs are periodic occurrences in the industry, that
it would be unreasonable for the contract to be extended. Without expressing its
rationale, the Labour Board has, nevertheless, awarded payment in lieu of notice
and severance pay to an employee who was dismissed for this reason.82 Even if
the employer is facing bankruptcy he must give notice and severance pay unless he can

74. Union v. A Contractor, cited above at note 63.

75. Union v. A Transport Company (Labour Relations Board, June 21, 1967), Labour Disputes,
Case No. XXI, interpreting Civ. C., Art. 2576.

76. Ras Hotel v. Tefera Mekonnen (Sup. Imp. Ct.,, 1967, Civil APP. No. 461-59) (unpublished).

77. Union v. Building Construction (Labour Relations Board, January 27, 1967), Case No. XV;
Union v A Contractor Company (Labour Board, May 12, 1967), Case No. XVI, Labour Disputes.

78. Civ. C., Art. 2567.
79. Ib., Art. 2575(1).
80. Union v. A Contractor, cited above at note 76.

81. N=23. Often percentages will not be based on all twenty-four companies due to missing infor-
mation, etc. When the number being considered are less than twenty-four and this is not
apparent in the text. The number that equals 1009, will be given.

82. Taliors’ Union v. A Tailor Shop Owner, cited above at note 75.
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show why he is unable to do s50.83 These decisions seem to be designed to insulate
the employee rather than the employer from unpredictable forces or those beyond
control.

On first glance the provisions of Articles 2578 and 2583 are only a little
different from those regarding Article 2573 liability. The English version of Article
2578 itself states that either the employee or employer may “cancel” the contract
without prior notice where there exists “good cause” for cancellation. Upon
further analysis this apparent similarity is found to be misleading. One of the major
differences is that Article 2583 allows either the employer or employee to recover
for termination without “good cause” as defined in Article 2578. Another major
difference is that “good cause” under Article 2578 is much more narrowly defined,
and probaly the most important difference is that when there is not “good cause”
for cancellation Article 2583 makes the cancelling party liable for all losses suffered
by the other party.

The English translation of the Code makes no clear distinction between ‘“good
cause” referred to in Article 2573 and “good cause” referred to in Article 2578.
However, both the French version, the language in which the Code was originally
drafted, and the Amharic translation, the official version, help in this matter.’*
With respect to “good cause” both the Amharic and the French versions use
different terms in Article 2578 from those used in Article 2573. The “good cause”
in Article 2573 refers to the circumstances set out in Article 2575. The ¢good cause”
mentioned in Article 2578 (hereinafter called “justifying reasons” in order to distin-
guish the two) refer to the circumstances, outlined in Articles 2579 to 2582, in the
event of which a contract may justifiably be “cancelled” under Article 2578.

From the language used elsewhere in this area of the Civil Code, “justifying
reasons” would seem to be limited to those circumstances contained in Articles
2579-2582. The only reasons which justify either party in cancelling a contract are
“sufficiently serious” non-performances by the other party.?> Cancellation by an
employer is justified when the employee is prevented from working due to his own
fault;%¢ and where the employee participates in a strike either declared to be
unawful or instituted with the sole intent of injuring the employer.?’

On the employee’s side, failure by a bankrupt or insolvent employer to provide
security guaranteeing an employee’s wages gives the employee justified reason for
cancellation.88

Both the French and Amharic versions of the Civil Code also provide additional
insight into the distinction between “termination”, used in Article 2573, and the
‘“cancellation” in Article 2578 and -2583. In each, the terms used for cancellation
connote an actual breaking of a relation, while the terms used for termination

83. Unav. A Shipping Company (Labour Relations Board, February 21, 1966), Labour Disputes,
Case No. XII

84. For a discussion concerning the use of the French version of the Code as an aid to inter-
pretation see G. Krzeczunowicz, “Statutory Interpretation in Ethiopia,” J. Eth. L., vol. 1 (1964)
p. 315.

85. Civ. C. Art. 2579.
86. Id., Art 2580.
87. Id., Art 2581.
88. Id., Art 2582.
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under Article 2573 connote the mere ending of a relationship. The significance of
this difference will be seen shortly.

A contract of indefinite duration is essentially a contract at will. But the provis-
ions requiring that prior notice be given in order to terminate such a contract
mean, as a legal matter, that the contract does not come to an immediate termin-
ation upon the expression of the desire to terminate. Rather, it ends only after the
requisite notice period beginning with such an expression.

With respect to contracts of indefinite duration, Article 2583 liability seems to
be dealing with the situation where one party ends the employment relationship
without giving the necessary notice. Such a situation is a “breaking” of an existing
relationship and not a mere ending.

Where one of the justifying reasons is present, the contract of indefinite duration
can be “broken” without notice, and where the employer is the actor, also without
severance pay.%® But, where no such justifying reason is present, the “breaking”
party is liable under Article 2583 for all resultant losses incurred by the other.
It is interesting to note that this apparently means that, if an employee terminates
a contract of indefinite duration without giving his employer the requisite notice,
he is liable for all losses suffered by the employer on account of his fajlure.

It should also be noted that Article 2583 will apply to contracts of indefinite
duration only where the contract was terminated before the end of the notice period.
If the employer is the one who terminates in this manner and has “good cause”
but not “justifying reason”, wages in lien of the required termination notice,
the employee’s only loss, would be recoverable under Article 2583. Where the
employer does not have even “good cause”, the employee apparently can recover
under both Article 2573 and Article 2583, but his damages under Article 2583
will probably be reduced by any recovery under Article 2573.

In the case of employment contracts for a definite duration, there are no
provisions fixed by law that allow terminating the contract before the agreed time
by simply giving prior notice. Presumably then, if no provisions allowing early term-
ination are put in the contract, both parties are obliged to continue their relationship
until the agreed time. In the event that one party breaks the contract, the other
may claim damages under Article 2583, if there was no justifying reason. However, if
there was such reason, the contract could be broken immediately, without liability
and without giving effect to any contract provision requiring notice for early term-
ination. Even if such a provision purportedly requires prior notice in the event of
termination with justifiying reason, it would not have to be followed by an employee,
since Article 2522 voids all contract provisions less favourable to employees.

In addition to the right to notice and severance pay in accord with the rules
noted above, upon termination an employee is always entitled to accrued annual
leave®® plus a certificate showing the nature of his work, the length of service,
the name of the employer, and if requested, a testimonial.®!

89. Since a “justifying reason” is also a “good cause”, the employer would not be liable for
severance pay under Article 2573. See text following note 68.

90. Textile Mills Union v. The Management (Labour Relations Board, October 24, 1964), Labour
Disputes, Case No. I. There seems to be some doubt in the Labour Board Decisions as to
when annual leave accrues. It has awarded a proportional part of annual leave for less than
one year’s service, Tailors’ Union v. A Tailor Shop Owner, cited above at note 75, and yet
has said elsewhere that annual leave does not become due until the full year of service is co-
mplete, Id., Union v. A Textile Mill (Labour Relations Board, June 7, 1967), Case No. XX,

91. Civ. C., Art. 2588.
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An employee who is engaged in union activity and is dismissed without good
cause is entitled to wages from the date of dismissal to present and to reinstatement,®?
this requirement being the only restriction on an employer’s absolute right to
dismiss.

With the complexity and sometimes vagueness in the provisions dealing with
dismissal, it is not surprising to find a tremendous lack of understanding in this
area. The Ministry’s regulations themselves omit any mention as to the effect of
either failure to renew a contract or dismissal after less than a year’s service
The Labour Board either seems confused as to the necessity of notice to terminate
a contract of indefinite duration when there is good cause,®® or simply chooses to
amend the Code provisions judicially. With such confusion in the bodies that are
supposedly knowledgeable in this area, it is not surprising that employers, too,
are confused.

Regarding termination notice,® fifty-eight percent of the employers responded
that they gave whatever the law required. However, in most cases the respondent
did not cite the law, but simply stated that the law was followed. This response
could reflect a sincere effort to abide by the legal provisions, not necessarily out
of benevolence, but because this is the principal area in which employers confront
the law on labour conditions. Indeed, a pamphlet on minimum Jabour conditions
published by the government was visible in many offices. This response, however,
might also be a cloak for a lack of real knowledge in what the respondents
know to be an important area.

Seventeen percent of the firms stated they gave two months’ termination notice.
Assuming that most dismissed employees have had over one year’s service, or, at
least, that most suits (often the law’s principal teaching process) in the past invol-
ved such employees, this response seems to reflect an attempt to follow the law.

Two firms mentioned that their policy was to give three warnings rather than
termination notice. Although not prescribed by law as a substitute for or the
equivalent of notice, if the first warning is given the required period before dismissal,
it could be argued that an equivalence exists. Aside from the fact that there is
nothing to insure that these firms do not dismiss until the required time after the
first notice, warnings do not fulfill the major purpose of notice. The notice period
functions to give an employee some time to find new work before he is actually
dismissed. A warning is intended to coerce the employee to change some behaviour,
and rests on the assumption that some change is possible . An employee is likely
to begin looking for a new job after the first warning only if he is determined not
to change his behaviour.

Only one company had an official policy of allowing employees some time
_oﬁ' from work during the notice period in order to look for a new job. But,
in fact, this firm followed the prevailing practice: immediate payment of wages

92. Addis Ababa Tailors Union v. A Tailor Shop Owner, (Labour Relations Board, April 13,
1965), Labour Disputes, Case No. III.

93. Implied in Union v. A Manager, cited above at note 63 and in Textile Mills’ Union v.
The Management, cited above at note 90.

9. It would seem that most of the employees in the sample worked under contracts of indefinite
duration; therefore, termination notice would be proper.
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in lieu of the notice period, giving avoidance of sabotage by a disgruntled worker
as its reason.”

There appears to be a considerable divergence of practice regarding severance
pay. Some of this is no doubt due to confusion similar to that regarding termination
notice.®® Many probably try to follow the law, at least to avoid being called
into court. In fact, one firm has the policy of always giving full severance pay,
regardless of cause, to avoid going to court. On the other hand, others take
what might be the economically rational position of never giving severance pay,
calculating that the expenses of litigation in some cases would be more than offset
by the severance pay saved in cases where the employer does not bother to sue or
where the court decides in favour of the employer and deciding they will be better
off in the long run to withhold the pay.

Probation

Although its implementation is left entirely to private arrangement between
employer and employee, the Civil Code lays down certain guidelines for periods of
trial employment, or probation periods.’” Unfortunately, it is ambiguous concer-
ning its most important provision. Article 2598 states that ‘‘unless otherwise provide
in writing, the employee engaged on trial shall be regarded as having been employed
for an indefinite period.” Does this mean that a written contract is prerequisite for
a probation period or does it mean that a probation period has been established
in an oral contract, it will extend indefinitely? A probation period is primarily a
benefit to the employer, who during this time may dismiss the employee without
notice or severance pay. If the latter interpretation is proper, then it would be to
the employer’s advantage not to have written employment contracts, since he could
always dismiss any of his employees at will without incurring any liability. The fact
that the vast number of employment contracts, such as they are, are probably oral
would negate most employers’ liability. On the other hand, the first interpretation
would compel the employer to place the terms of the probation in writing, presum-
aby including its length, as a prerequisite to restricting the employee’s right to
dismissal notice and severance pay. This view would seem more consistent with
the primary policy of this portion of the Code, to establish and protect rights of
employees. No judicial interpretation of the language of Article 2598 has been found.

The length of probation periods in the sample of companies ranged from three days
to one year. Four had none at all. For the purpose of analysis the seventeen firms
with established probation periods were divided into those with long perods (three
months or more) and those with short (less than three months).”® Twelve firms
had long periods and five had short. Small companies show a significant preference
for short periods or none at all.®® Ninety-one percent of the large firms had
long periods while only twenty percent of the small firms did. This difference may
simply be due to the somewhat more formalized conditions found in the larger
companies, or may be due to their greater awareness of an advantageous law. No

95. Eighty-eight percent (N=17) of the firms had a practice of giving payment in lieu of notice.
96. Thirty-five percent (N=23) of the firms responded by saying <“according to the law.”
97. Civ. C., Arts. 2598-2600.

98. Two firms hired only apprentices; another sai<_i only that its length varied, giving indication of
the range. These were not used in this analysis.

99. x2 = 6.685, P < .01
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differences in practice were found between garages and beverage companies, among
nationalities, or among companies with varying degrees of union experience.

Of all the firms having a probation period for new employees, only one-third
gave any prior notice of dismissal during the period.! Even this number may
be remarkable, for there is no legal obligation to do this. None of the variables
used in the analysis showed any correlation with this practice. Sixty percent of
the firms mentioned they gave paid public holidays during this period; two included
sick leave, while two other specifically excluded it. Only one firm said that all
benefits were available during probation.

Period of Payment

Article 2539(1) of the Civil Code requires that employees who do manual work
be paid every two weeks or more often. The majority of the employees in the
sampled firms do work of a physical nature. However, only two-thirds of the
firms followed the law. Firms with some union experience show a significantly

greater tendency to adhere to the law in this matter than do the firms who have
never been unionized.!%!

Public Holidays

The Public Holidays and Sunday Observance Proclamation of 1956!%2 not only
granted most persons the right not to work on Sundays and on fourteen listed
holidays,!9 but actvally forbade them to. Only persons engaged in ‘essential
services”, such as food, agriculture, medical services, transport, and entertainment,
were excepted.!® Although employees were free from working, there was no
obligation for their employers to pay them for the absent days until the Minimum
Labour Conditions Regulations granted employees covered by that regulation, who
have worked for their present employers for at least two months, a minimum of
six paid public holidays, excluding Sundays, of the fourteen listed.!® The particular
six were left to negotiation between the employer and employees. In order to
avoid an increased number of absences around a public holiday, with the consequent
harm to production, Article 6(i) allows an employer to refuse payment for the
holiday if the employee is absent without a valid reason on the working day
either before or after a paid holiday.

For work performed on any public holiday, including Sunday, within the regular
hours of work, an employee whose pay period is shorter than one month is entitled

100. The two firms hiring apprentices were included in this analysis.

101. Eighty-seven percent of the firms with union experience followed the law versus only thirty--
eight percent of those without x2 = 3.860, P<.05, N=23.

102. Proclamation 151 of 1956, Neg. Gaz., year 15, no. 9.

103, New Year’s Day and Fritrean Reunion Day (September 11), The Feast of the Finding of the
True Cross (September 27), The Coronation Day of His Majesty the Emperor (November 2),
Christmas Day (January 7), The Feast of the Epiphany (January 19), The Feast of Saint
Michael the Archangel (Januray 20), Ethiopian Martyrs’ Day (February 20), Commemoration
of the Battle of Adua (March 1), Good Friday, Easter, Easter Monday, Return of His Majesty
the Emperor to Addis Ababa (May S5) The Birthday of His Majesty the Emperor (July 23
The Feast of the Assumption (August 22).

104. Id., Arts. 3 and 4.

105. Minimum Labour Conditions Regulations, Art. 6.
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to one and one-half times his ordinary hourly rate for every hour worked, with
a minimum amount for the day equal to three times his hourly rate.'® Presum-
ably, if he works on a paid public holiday, he should, in addition, get his ordinary
daily rate; otherwise a person who works on a paid public holiday would only
be one-half his daily pay better off than his fellow employee who did not work
that day. This benefit does not extend to those who are paid monthly or less often.!%
They are not entitled to additional pay whether they work or not.!% The requi-
rement of the Code that manual workers be paid at least fortnightly,'® however,
insures they will be entitled to this extra pay.

Two-thirds of the sample gave all fourteen holidays with pay; only four
firms gave the minimum. One firm admitted it did not give any public holidays
off with pay. Employees of another said that their employer had told them the
law had been repealed, although he had claimed he gave six holidays with pay.
All but nine firms would pay employees who had been absent without a good
reason either the working day before or after the holiday for a holiday that was
otherwise paid. No relationships were found between labour practices with respect to
public holidays and the variables being considered.

Hours of Work and Overtime

Until 1965!10 legislation regarding overtime pay was vague and, practically
speaking, unenforceable by the majority of employees. The Civil Code allowed
an employer to compel his employees to work more hours than had been agreed
in the contract of employment, the difference being defined as overtime and requiring
additional pay.!!! The difficulty in obtaining this extra pay was two-fold for
most employees: first, seldom would any specific number of hours have been agreed
upon in the contract, and, second, even if a specific number of hours had been
established, the usual oral agreement would have been hard to prove in court.
In practice, then, an employee worked whatever hours he was requested to, additio-
nal compensation coming only from the generosity of his employer. Even when
the employer wished to pay for overtime work, the law provided only vague guide-
lines to calculate the additional amount.!!2

The Minimum Labour Conditions Regulations sought to create a more enforce-
able standard for overtime pay. They established a maximum work week of forty-
eight hours!’® and provided that additional hours, or overtime, were to be com-
pensated for by extra pay calculated as a percentage of the employee’s ordinary

106. Id., Art. 6(4) and (5).
107. As a general practice, it would seem from the sample that where there are both office and

manual employees, all are paid in the same manner.

108. Minimum Labour Conditions Regulations, Art. 6(3).

109. Civ. C., Art. 2539(1).

110. The effective date of the Minimum Labour Conditions Regulations was December 30, 1964.

111. Civ. C., Art. 2528.

112. Id., Art. 2528(3) “... Additional remuneration ... shall be fixed having regard to the agreed
wage and to all circumstances of the case.”

113. ll\gié:limum Labour Conditions Regulation, Art. 7 Legal Notice 302, Neg. Gaz. 24th year, No. §
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hourly rate of salary; before ten o’clock P.M., one and one-quarter times the rate;
and from ten o’clock P.M. to six o’clock A.M., one and one-half times the rate.!!

Overtime work performed on a paid public holiday entitles the worker to two
and one-half times his ordinary rate.!’> However, since overtime is defined as
work in excess of forty-eight hours per week, to work more than forty-eight hours
in a week containing a public holiday other than Sunday, one would have to work
either all day Sunday or more than nine and one-half hours per day for the other five
days, one and one-half hours each day also being overtime. Because such a com-
bination of hours is not likely to occur ir many cases, this rate will seldom be
used.

Over half of the sample had work weeks of forty-eight hours, the balance
with forty-five hours or less. The primary difference between these two groups of
firms is whether the employees work all day or only half a day Saturday. Only
thirty-six percent of the garages worked all day Saturday while eighty percent
of the beverage firms did. Although this difference is not statistically significant,
it does reveal a tendency for work hours in garages to be slightly fewer. When
garages alone are compared by size, large garages show a much greater propensity
to have shorter work weeks than the small garages. None of the large ones worked
all day Saturday, while almost two-thirds of the small ones did.!®

The nationality of control also seems to make a difference in Saturday work
hours. Employees in only one-third of the FEthiopian and resident foreign firms
had Saturday afternoon off; all of the foreign firms did,!”” the managements of
which are probably not used to working on Saturday afternoons.

The presence of an active union also seems to be a force influencing the
length of the work week. Only one of the unionized companies worked all day
Saturday, while two-thirds of the firms presently without unions did.!!8

Only three companies claimed overtime work was never done, although fourteen
said only a very small amount was. The most overtime was from one bottling
company, who reported its practice to be, for most of the year, to employ only
two shifts of workers to keep production going twenty-four hours a day. This am-
ounts to a phenomenal four hours of overtime per employee each day! Only two
companies place a limit on the amount of overtime that could be put in. In neither
case was this maximum often reached.

There seems to be no standard practice with respect to compensation for over-
time work, with rates ranging from no extra compensation to three times the
ordinary hourly rate. Of the firms for which there is data, thirty-five percent gave
higher overtime pay than was required by law.!'" Comparing the firms that follow
the law with those that pay more than the law, there are striking differences in

114. Id., Art. 8(1) and (2).

115. Id., Art. 8(3).

116. x2 = 3491, p < .10.

117. x2 = 5.390, p < .05.

118. x2 = 2.741, p < .10.

119. N=20. Two companies who did not pay overtime in limited circumstances were considered
to be following the law.
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both size and nationalities. Large firms have less propensity to give a higher rate
than small firms. Only one of the large firms in the sample had a practice of paying
more than the law. An even greater difference exists with respect to Ethiopian and
foreign firms compared with resident foreign firms. The latter have a much greater
propensity to give high overtime pay than do the others.’?® Only ten percent of the

former did better than the law, while eighty six percent of the resident foreign firms
did.12t

Annual Leave

Annual leave with pay became a legislative right of employees with the Civil
Code. It becomes the obligation of the employer to grant such leave after one
year of service whenever the employer uses the “main or whole time of the employee.””122
The Minimum Labour Conditions Regulations increased the amount due a worker
cach year to fourteen consecutive days for one to three years of service, sixteen
consecutive days for three to five years of service, twenty consecutive days for
five to ten years of service and twenty-five consecutive days for more than ten
years of service.’”®> Where employment is terminated, the worker is entitled to
his proportional annual leave for the time he has worked that year.'?*

Article 5(3) of the Regulations forbids the division or accumulation of annual
leave except in “exceptional” and limited circumstances by mutual agreement. But,
Article 2564 of the Code allows an employee, on his initiative only, to take his
leave a few days at a time. This article seems to protect the employee against his
employer’s forcing him to take his leave only a few days at a time. Article 5(3),
then, appears only to restrict an employee’s rights, directly contrary to the provison
of Article 10 which says that nothing in the Regulations should be deemed to
restrict any other legislation more favourable to employees.’?> Since the Code
protects the employee and the Regulations are not effective when they restrict an

employee’s rights regarding division of leave, Article 5(3) seems to serve no purpose
other than confusion.

There is nothing in the legislation to suggest what happens when an employee
does not use his annual leave, except an implication from Article 5(3) that it will
eventually be forfeited. The Labour Relations Board, on the other hand, has decided
that not only is annual leave not forfeited if the employees do not ask for it,!%6

120. x2 = 3,133, p < .10, N=17.
121. x2 = 6.869, p < .10.
122. Civ. C., Art. 2561. No judicial interpretation of *‘main or whole time” has been discovered.

123. Minimum Labour Conditions Regulations, Art. 5(1). The amounts established by the Civil
Code still apply to employees included under the Code and excluded by the Regulations.
These are ten days for one to five years of service, fifteen days for five to fifteen years
of service, and twenty days for more than fifteen years of service. Civ. C., Art 2562. All
periods are for consecutive days.

124. Civ. C., Art. 2563.

125. In its grant of power to the Minister of National Community Development to fix labour
conditions, the Labour Relations Proclamation also provides that no such conditions shouild
be less favourable to the employees than is provided under the Civil Code. Labour
Relations Proclamation, Art. 3(i).

126. Union v. A Textile Mill, cited above at note 93. Even though the Labour Board said that
annual leave does not mature until the completion of each year, one firm interviewed gives
a pro rata portion to employees who are dismissed with less than one year’s service.
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but that the employer is under an obligation to set up a plan to distribute the
leave among his workers.’?” The minimum labour conditions would appear to be
inalienable rights, a view consistent with the Board’s interpretation of Article 2522 of

the Code,'?® that a person cannot contract for less than that given him under the
minimum standards of the law.

Seventy-seven percent of the firms either followed the law with respect to the
amount of annual leave or had more generous benefits.!?  Of the firms that
gave less than required, three gave set amounts, one gave variable amounts at the
discretion of the owner, and the other had a schedule based on service that gave
fewer days than required by law. There seems to be a tendency for the larger firms
to adhere more closely to the law than the smaller ones.!3 There were no app-
arent differences in the practices of the two industries nor among the types of ownership.
However, experience with a union does have some effect: ninety-three percent of the
firms unionized either presently or in the past followed the law, while only fifty
percent of the firms having no union experience did.!3!

Thirty-two percent of the firms required that the days be taken consecutively.!32
Although there are no consistent differences between firms that required consecutivity
and those that did not, it is interesting to note that three of the seven firms which
required consecutivity have collective agreements. These companies, while attaining a

high state of structural development in labour relations, adhere to a practice that
restricts the freedom of the workers.!®

About half of the companies allow some accumulation of annual leave.!34
Nationality of control is the only variable showing correlation to this practice,

there being a greater tendency for foreign firms to allow accumulation than Ethiopian
and resident foreign firms.!

Almost half of the firms gave payment in lieu of annual leave, two of which
said that this was the most common method of relieving this liability. Over one-
third would pay only if the company needed the employee to work, while three
firms gave an outright “no.”!%® From the standpoint of noting the benefits to which

an employee is entitled by law or practice, payment only when the company needs
him to work is tantamount to “no.”

Smaller companies are significantly more willing to give payment than larger
ones.!¥” Eighty percent of the small firms gave payment, while only eighteen

127. Addis Ababa Tailor’s Union v. A Tailor Shop Owner cited above at note 63.

128. Union v. Building Construction, cited above at note 77.
129, N=22.

130. Ninety-one percent of the large firms followed the law, whereas only sixty-four percent of
the small ones did. The difference is not statistically significant.

131. x2 = 3.16, p < .10.

132, N=22,

133. The personnel officer of one of these companies said that the employees actually received
greater benefits before the minimum conditions were established. The company changed

its policy in conformity to the conditions set by law, thus reducing total benefits.

N=19. Included is one company that allows accumulation only when the leave cannot be

taken because the company needs the employee to work. With respect to the employees’
volition, this is the same as not allowing accumulation.

135. x2 = 3.046, p < .10.
136. N=21.

137. x2 = 5.737, p < .02.

134.
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perccnt of the larger ones did. This may be explained by the potentially greater
depletion of the work force due to annual leavetaking at any point in time that
could be experienced by the smaller companies. Seventy-eight percent of the resi-
dent foreign firms offer payment, whereas, only about one-third each of the Ethio-
pian and foreign firms do so0.1*® Likelihood of payment in lieu of annual leave
appears to be a function of size of the firm and nationality of control.!s

As mentioned above, the Civil Code provides that no days are to be deducted
by the initiative of the employee.!*® Three-quarters of the sample followed the
law,’¥!  the garages showing a slightly greater propensity of adherence. There
where no correlations with any of the other variables.

Marriage Leave

The Minimum Labour Conditions Regulations forbid an employer to consider
an employee’s absence resulting from the marriage of a family member, presumably
including the employee himself, as an interruption of service."? In effect, this
would appear to give unpaid marriage leave to workers covered by the Regulations.
Although no limitation is placed on the number of days which an employee may
use for this purpose, surely it was not intended for this leave to be unlimited.

A rule of “reasonableness” might be applied here, the actual length being determ-
ined by such factors as the distance of the wedding from the place of employ-
ment, the role of the employee in the marriage ceremony, and other factors determi-

ned by custom.

In spite of the lack of legal obligation to continue an employee’s salary during
such absences, two-thirds of the firms gave some type of paid leave. Two of these
firms gave leave only at the discretion of the company, and three allowed days
off without pay in addition to the paid leave. Two firms had the policy of giving
only leave without pay. Ethiopian and resident foreign firms show a greater pro-
pensity to give marriage leave with pay than do foreign firms.!43 This may partly
be due to many of the latter’s policies being generated in countries where marriage
leave is less common. Eighty-nine percent of the FEthiopian and resident foreign
firms gave some form of marriage leave, but only forty percent of the foreign firms

did.

Maternity Leave

The Civil Code provides for .one month’s leave with half pay to employees
during their confinement.’¥*  Nine firms in the sample either had no female
employees or had no reason to give this leave, primarily due to age factors. Seven
of the remaining firms gave what the law required, the others giving more. The
comments of employees of two companies are significant here. One said that the

138. x2 = 3.821, p < .05.

139. See note 30.

140. See text following note 124.

141. N=18.

142. Minimum Labour Conditions Regulations, Art. 5(4).
143. x2 = 3,258, p < .10.

144. Civ. C., Art. 2566.
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maternity leave in her company was without pay, although the management had
said it was with pay, and that rather than lose the wages, most women returned
to work after a little more than one week. While not denying the stated policy
of the firm, the employee of the other company said that a woman has to argue
and beg too much to receive payment, so it is usually forfeited.

Mourning Leave

As in the case of marriage leave, the Minimum Labour Conditions Regulations
in effect guarantee only a “reasonable” amount of unpaid leave for absences due
to the death of a “family’”” member.'45 In practice, a “family” member is regarded
as one from the employee’s immediate family. There are no legal provisions with
respect to deaths of friends or other relatives.

Mourning leave shows by far the greatest difference between the law and practice,
in this case the difference serving to benefit employees. In spite of the lack of legal
compulsion, the vast majority of the sample, eighty-eight percent,!4¢ gave three or
more days with pay for death of an immediate family member. Half of the firms
gave between one and three days with pay for the death of other relatives, with
five companies granting leave without pay in such cases. Only five companies gave
paid leave for the death of friends, usually one day or time for the funeral; four
gave leave without pay; and three stated that no leave was given.

Only one firm did not give any leave for deaths of immediate family members.
The company’s representative said they had had too much past experience with
employee abuse so they now denied mourning leave altogether. Two firms denied
any such leave for friends, one of these also denied it for other relatives.
The average mourning leave, with or without pay, given by companies which so
specified (including those which give none) was 3.2 days for immediate family,
1.9 days for other relatives, and 1.1 days for friends.

Educational Leave

There is no mention of leave for educational purposes in any of the laws setting
minimum labour conditions. Two-thirds of the firms sampled either do not provide
for educational leave or have no policy in this matter. “No leave and no policy”
answers probably reflect essentially the same policy. The firm gives none because it
has never had the the occasion, i.e., it has no policy. A quarter of the firms are
currently giving or have recently a limited amount of leave for some employees
participating in training programs. Five of these firms are large garages. In fact, when
large garages are compared with the balance of the sample, they have a significantly
greater propensity either to have an established policy for allowing educational leave
or actually to give!#’ it. This is not surprising, considering the necessity for highly
skilled employees in these companies and their relatively large financial resources.
Only three companies, however, seemed to have an established policy for educational
leave, one having that policy written into its collective agreement.

145, Minimum Labour Conditions Regulations, Art. 5(4).
146. N=22.
147. x2 = 4.261, p < .05.
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Work-Connected Injury and Disease

The Civil Code instituted a system of workmen’s compensation whereby an
employer is absolutely liable for certain specified damages if an employee either
suffers an injury or contracts a disease arising from his work.!4®8 The only defences
to which the employer is entitled are that the injury or disease did not arise from
the work, that the injury or disease is due to the intentional act of the employee,
or that the cause of the injury or disease was the employee’s contravention of
a (known) written regulation.!#

Under this system of liability (hereinafter called Article 2549 liability) the
employee is covered for all his medical and related expenses and funeral costs.
While the émployee is unable to work, his employer is obligated to continue his
salary at a rate of 75% plus 5% for each year of service to the employer with
a maximum of 1009 or E. $ 500.00 per month, whichever is the smaller. This
salary continuance lasts during the period of temporary complete disability, with a
maximum of one year. At the end of this time an assessment of the employee’s
permanent capacity to work is made. If his capacity has been reduced by less than
fifty percent, then, the employer’s obligations cease; if fifty percent or more, the
employer is obligated to provide maintenance!® for his former employee and
his children, unless members of the employee’s family can assume the burden.'s!

Apart from funeral expenses, Article 2549 liability makes no express provision
as to the employer’s liability for the employee’s death. Since Article 2558(1) creates
an obligation to support the children in the case of permanent disability, this provision
should be taken to include the case of death, which deprives the children of
parental support as effectively as a permanent total disability with respect to them.

There is no limit set on the the duration for which the employer is liable
for maintenance payments. Since specific time limits are not used, it is reasonable
to conclude that the employer is liable for maintenance until there is a change in
status, e.g., the children attain majority, the injured former employee dies, or
family support becomes possible at which time the maintenance payments would
either be reduced or eliminated, accordingly. The insurance companies who write
policies to cover obligations arising from work-connected diseases and injuries are
not willing to follow this open-ended approach. Policies of three of the major
insurance companies cover only up to a maximum of five years and a maximum
of E. $30,000 (E. $500 per month). A fourth company sets a maximum benefit of
only a little more than three years.

This interest in the provisions of insurance policies is more than academic.
When asked what provisions were made for an employee who was injured while
working, all but three employers interviewed said they had insurance to cover that.
Few could remember any of the provisions of their policies. It appears that employ-
ers purchase the standard policies,'>? then proceed to put all their possible liabilities

148. Civ. C., Art. 2549.

149. Id., Arts. 2553 and 2554.

150. Maintenance is defined by Civ. C., Art. 807.

151. Id., Arts. 2556 through 2558. The order of liability among the family is fixed by Art. 821.

152. Riders covering, up to certain dollar limits, all of an employer’s liability for work-connected
disease and injury are available, but the extent to which they are purchased is not known.
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out of mind, confident that “my insurance covers that.” With this attitude
prevalent among employers, it would be hard for an injured employee to convince
his employer that he had greater rights than the insurance would pay him. The

only recourse in this case is to go to court or to the Labour Department, a costly
and time consuming process.

Under Article 2558(1) the obligation of maintenance does not arise unless the
employee has suffered fifty percent disability or more, when, an obligation apparently
arises to provide total maintenance. In cases where the disability is about fifty precent
this all-or-nothing approach can be unjust to either employer or employee, depending
on whether the disability is above or below that crucial line. On the other hand, the
four insurance policies base maintenance payments on the percentage of permanent
disability resulting from the accident. Each policy contains a schedule of disabilities
with a rate established for each.! An official of one insurance company, which,
incidentally, had the most comprehensive schedule, stated that if medical authorities
establish that an individual employee’s disability is greater than the schedule reads,
the company will pay benefits based on the medical advice.

Three of the policies covered the employer to the limit of his liability for
wages during the period of temporary total disablement. The fourth paid only
one-half wages during this time. Although the law releases the employer from his
obligation only where the employee has contravened a written regulation or has
intentionally inflicted the injury, two of the policies will not pay benefits where
the employee has merely been reckless.

The existence of wide-scale insurance€ coverage no doubt makes it easier for
the injured employee to receive some compensation. The use of a scale of disabilities
by the insurance companies serves to benefit a greater number of employees than
the all-or-nothing approach of the law, since more employees are likely to sustain
less than fifty percent permanent disability than are likely to exceed that amount.
However, for those who fall into the latter category, not only do they not receive
the one hundred percent maintenance the Code perhaps unfairly entitles them to,
but also their maintenance from the insurance company lasts only five years, where-
as the disability will last a lifetime.

Where the injury to the employee has been caused by the employer’s intention
or recklessness, the Civil Code provides for compensation under the rules governing
extra-contractual liability.'>*  Under this theory of liability, the employer has a
myriad of defences other than those from Article 2549 liability, including comparative
negligence.!>  Article 2559(1) implies that these two theories of liability are not

153. The rates varied somewhat among the four policies, e.g. loss of a right hand varied from
4215%, disablity to 60% disability, and complete loss of hearing due to disease from
no coverage , to 50% disability, to 100% disability.

154. Civ. C., Art. 2559. Two of the policies do not cover injuries resulting from the employer’s
recklessness. A third one probably does not include this case.

155. Id., Art 2098. “(1) Where the damage is due partly to the fault of the victim, the latter
shall be entitled to partial compensation only. (2) In fixing the extent to which the
damage shall be made good, all the circumstances of the case shall be taken into consi-
deration, in particular the extent to which the faults committed have contributed to causing
the damage and the respective gravity of these faults.”
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only mutually exclusive, but that whenever the injury has been caused by the
recklessness of the employer, extra-contractual liability is the employee’s only remedy.!56

Under ordinary circumstances this view does not restrict the rights of the emp-
loyee since the limitations on monetary recovery under Article 2549 liability do not
apply to extra-contractual liability. A diminution of the amount or recovery may
occur, however, when both the employee’s and the employer’s negligence have contri-
buted to the injury. The result of reduction of damages by comparative negligence
may lower the final award based on extra-contractual liability to an amount
below that which would be obtained under Article 2549 liability. Faced with this
situation, the Supreme Imperial Court has interpreted the law to allow the injured
employee to take his choice between Article 2549 liability and extra-contractual
liability, on the grounds that the law could not have intended an injured employee
to receive less where the employer is reckless than under the absolute viability of
Article 2549.157 A more recent case throws some doubt on the continued viability
of this interpretation. Where a truck driver, sixty percent disabled, appealed a
High Court award of maintenance on the grounds that it was erroneously based on
Article 2549 liability rather than on extra-contractual liability which would have
allowed him damages in addition to maintenance, the Supreme Imperial ‘Court,
finding both the driver and his employer at fault, reduced the award of the High
Court.’’® This decision implies that whenever the employer is reckless, extra-contr-
actual liability is the onmly proper remedy, regardless of its effect on the injured
person.

The essential element, ““arising from work,” appears to have caused little problem
in cases of physical injuries arising from accidents. In most cases there is little
doubt as to what the accident “arose from.” Most occur at the work place of
the employee, whether that is a factory or a truck. The Code also includes
accidents arising during rest periods and while the employee is engaged in any
activity in the interests of the business, whether or not the employer ordered that
activity.!® In all those cases, however, it might be said that the employer
could have foreseen that such accidents were possible. In an action by a deceased’s
survivors claiming compensation under Article 2549 for deceased’s murder by shiftas
(highwaymen) while making a trip for the benefit of his employer, the High Court
held that foreseeability was a prerequisite to liability. The Supreme Imperial Court
reversed, saying that foreseeablility of the occurrence is irrelevant to Article 2549
liability since employers are strictly liable.'® The court said that all acts surround-
ing and promoting the activity “arise from the work”.

On the other hand, liability for diseases “arising from the work” is almost a
dead letter. To prove the nexus in court takes the testimony of medical doctors.
The paucity of doctors in Ethiopia and the relative poverty of most plaintiffs

156. Id., Art. 2559(1). “Where the accident or disease of the employee is caused by an intentional
act or the recklessness of the employer, the provisions of Art. 2557 and 2558 shall not
apply.”

157. Hajoglou v. The Imperial Highway Authority (Sup. Imp. Ct., 1961), J.Eth. L., vol. 1, p. 155.

158. Mesfin Derso v. Enterprise Razel Freres (Sup. Imp. Ct., 1967, Civil App. No. 530-59) (unpu-
blished)

159. Civ. C., Arts. 2550 and 2551.

160. Mamalingas v. Messrs. Zapula and Comussa Company (Sup. Imp. Ct., 1966), J. Eth. L., vol.
4, p. 45. High Court opinion at J. Eth. L., vol. 1, p. 204.
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make the problem of proof almost insurmountable. The Civil Code, recognizing
this problem, provides for authorizing administrative regulations that would set
forth diseases irrebuttably presumed to have arisen from particular kinds of work.1®!
The Labour Standards Proclamation mandates the Minister of National Community
Development and Social Affairs to “establish lists of professional diseases ..within
the meaning of Article 2552 of the Civil Code.”!%2 To date no such list has
been made.

For these reasons employer’s insurance coverage remains the most practical
alternative for most employees. However, of the four policies examined, one did
not insure against disease. One of the other three simply insured “personal injury by
disease arising from work.” The other two defined occupational disease and indust-
rial disease, respectively, as diseases which are both peculiar to the nature of the
work in which the employee is engaged and are contracted in the course of
employment. Since the Code makes no mention of the requirement of “peculiarity”
of the disease, these policies are more restrictive than the Code, unless “arising
from” is said to imply “peculiarity.” The latter two policies also placed an obligation
on the employer to specify what diseases shall be deemed to apply to his business.
Officials of the two companies explained that an employer’s failure to fulfill this obliga-
tion would not prevent an employee from collecting his benefits given the proper
medical evidence.

The frequency of work-connected injuries and disease in a particular enterprise is
a function of the average tendency to accidents by the work force, the safety preca-
utions taken in the establishment, and some constant factor determined by the nature
of the work. The latter can be changed only through new technology and is not
relevant here. Regarding the first factor, in general, the Ethiopian workers are
probably no more or less prone to accidents than any other nationality, although
relative unfamiliarity with moving machines might make them especially vulnerable
in their early days of employment.'®3

Safety precautions, on the other hand, are a factor which effective legislation
and enforcement can promote. The Civil Code establishes only a vague standard
of maintaining the conditions of the premises ‘“in accordance with the general
practice and technical requirements” to safeguard the life, health and moral standards
of the employees.!®* The Labour Standards Proclamation did little to enlarge
upon this duty or make it more explicit.!®> The lack of clear standards makes
it difficult not only for many employers to know what is expected of them, but
also for anyone but highly sophisticated and trained labour inspectors to assess the
conditions properly. Although the Labour Department is making efforts to upgrade their
inspectors, they do not have persons of such skill now.!% In light of these problems

161. Civ. C., Art. 2552,
162. Labour Standards Proclamation, Art. 5(2).

163. The Human Factors of Productivity in Africa (London, Inter-Africa Labour Inst.,, Commission
for Technical Cooperation in Africa, South of the Sahara, 2nd ed., 1960), pp. 101-103.

164. Civ. C.,, Art. 2548.

165. The only additions were in requiring the employer to provide “special care and protecti.on”
to minors, women, and the disabled, to ensure regular instruction in safety and health practices,
and to post clear warning notices. Labour Standards Proclamation, Art. 10.

166. Report to the Government of Ethiopia on Labour Adminstration, cited above note 23, p. 36.
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it is unfortunate that the Minister of National Community Development and Social
Affairs has never issued regulations establishing more precise safety standards, at
least in the more accident prone industries.!¢’

Sick Leave

An employee with at least three months’ service is entitled to half pay for up
to fourteen days of absence due to illness not intentionally contracted and up to
one month if he has served for one or more years.!'®® The Code leaves in doubt,
however, whether the durations mentioned in the provision are the number of days
for each year or the number of days for each illness. No judicial decision has
been found that clarifies this ambiguity, and employers are divided on which view to
take.

After the period of paid sick leave ends, the Code makes no mention of the
amount of unpaid sick leave to which an employee is entitled before termination
of his employment. But the Minimum Labour Conditions Regulations do prohibit
an employer from regarding absence due to illness as an interruption of employ-
ment or from subtracting those days from the worker’s annual leave.!® In a
case already mentioned, the Supreme Imperial Court, faced with a request for
severance pay for dismissal without good cause, denied relief on the grounds that
since the disease (work-connected) had rendered the employee unable to continue
his previous job, although he was still employable in another capacity in the same
company, there existed good cause for dismissal.'’® Although the court’s decision
may be intended to be limited only to the case in which the employee’s illness
renders him unfit for future service, and not intended to include dismissals during
the time in which the employee is recuperating, the fact that the plaintiff was
employable tends to indicate a philosophy that would allow dismissal whenever the
employee’s unavailability for work inconveniences the employer.

Surprisingly, half of the sample reported they offered more generous sick leave
than required by law; although among these were two firms requiring service of
one and two years in order to receive any leave. Almost one-third of the firms
gave less sick leave than required. Included in this group is one company which
grants it only at the discretion of the management. Small companies have a greater
propensity to give less sick leave than the law requires, while large companies
demonstrate a tendency to give more than required.!”!

Unionization has an important effect on sick leave benefits; firms with active
unions showing a significantly greater propensity to do better than the law, although
they do not show any greater likelihood merely to adhere to it.'”2 Firms which

167. The Minister has power to issue these regulations both under the Labour Standards Proclamation,
Art. 5(3), and under the Labour Relations Proclamation, Art. 3(i).

168. Civ. C., Art. 2542.
169. Minimum Labour Conditions Regulations, Art. 5(4).

170. Yitbarek Negash v. Assab Refinery, cited above at note 69. Also see the text following the
note.

171. N=22, For small companies, x2 = 3.352, p < .10; the difference is not statistically significant
for large companies.

172. x2 = 5.854, p < .02.
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have never had unions, on the other hand, show considerably less propensity to
offer more than required.!”

In keeping with the apparent uncertainty of the law with respect to the length
of additional leave without pay before termination, the practices of the sampled
firms varied from unlimited leave to no extra leave. They were fairly widely distr-
ibuted, four offering one month or less, four from one to three months, three from
three to six months, and four offering unlimited leave. Four companies, on the other
hand, left the amount to be determined by the quality of the worker at the disc-
retion of management. This approach can be wused, as indeed it seems to be
intended, as an easy method of dismissing without liability an employee who has
incurred the dislike of management.

In almost all cases where paid sick leave is available, a prerequisite is a note
by a doctor confirming the fact of the employee’s illness. A number of employers
complained that they had a difficult time ascertaining which were valid excuses since
they believed it was quite easy to obtain false certificates, mentioning one hospital
as a particular offender. Some companies retain their own doctor to examine emp-
loyees. Although this gives the employer the assurance of a known appraiser, it
may subject the doctor to pressures from the employer to be overly conservative
about diagnoses and the amount of leave necessary. However, if company-spon-
sored medical service is not available, an illness which lasts only one or two days,
might cost the employee more to obtain a doctor’s certificate than to suffer the two
days’ loss of salary.!74

To determine the validity of the complaints of false medical certificates, a
research assistant went to three hospitals heavily patronized by workers in Addis
Ababa, posing as a garage mechanic who had been ill at home for the past five
days with a bad headache. One was the hospital that a number of employers had
pointed to as freely giving illness certificates. In each case, the ‘““mechanic” sought
out a hospital employee other than a doctor. In none of them was a doctor actually
seen.

In the first hospital, a staff member would not let the “mechanic” see the
doctor at an appointed time, saying that the doctor was busy and that he was
not sick. A small sum of money obtained a statement on a hospital form, signed
by the staff member as a physician, that the “mechanic” had been wunder
treatment for a chronic headache for the past seven days as an out patient.

In the second hospital, the ‘““mechanic” was informed by both a nurse and
a male employee that he would first have to see the doctor, but was assured that
if the doctor felt he was ill, he would probably get an excuse for the full five days.

In the third hospital, the one notorious in the eyes of the employers, the
“mechanic” met a male employee who translated between patients and the foreign
doctors who only speak their native language. Even after much pleading, the “mec-
hanic” was unable to get the doctor’s aide to give him an excuse for past illness.
However, he was told that if he would register (E.$2.00) at the hospital, the

173, x2 = 4.911, p < .05.

174. gflcﬁst hospitals in Addis Ababa have a small registration and examination fee, usually two
ollars.
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aide would help him in the future to obtain advance excuses, i.e. statements that the
patient is sick and should be allowed so many days to stay home and recover.
The research assistant felt the aide had a great deal of influence over the doctor,
due in a large part to the language problem. While freely giving advance excuses
does not necessarily reflect a lax procedure, it was the research assistant’s impression
that, for a payment, the aide might communicate to the doctor more suffering
than was the case.

From this small, and not necessarily representative, sample of Addis Ababa
hospitals, it would appear that the complaints of the employers are not without
justification. A novice was able to obtain an excuse at one hospital and might
have at another, if he had followed it up. At a third hospital he learned the
method of obtaining advance excuses. Surely, an experienced worker could do as well.

Other Benefits

Employers give many benefits apart from those required by statute. Although
not a benefit most employees look forward to, the funeral expenses of employees
were paid for by sixty-three percent of the sample. One-half gave an annual bonus.
Many allowed discounts on purchases of items produced or sold by the company
and furnished working clothes for employees. Two-thirds of the sample allowed
employees time off with pay to go to court or police stations as witnesses; another
twenty-five percent allowed leave without pay for this purpose.l”s

Summary of Practices

Probably the most surprising result of this survey was that even with the small
sample and appropriate correction in the statistical test,!7® significant differences were
noted in behaviour based upon the four variables chosen. No single variable showed
itself to be a better basis for predicting behaviour than the others, with differences
between the two industries being considerably less either than expected or than the
differences within any of the other variables. Indeed, of the three instances in which
there was some noticeable difference between the behaviour of garages and beverage
companies, two centered on large garages alone, one of those, educational leave,
resulting from the peculiar nature of the work.

The larger firms appeared to have more established policies than smaller ones.
This appeared not only with respect to a tendency to adhere to the law more closely,
even when it means diminution of benefits to employees, but also in the lesser
frequency of responses indicating management discretion and in the readiness with which
the questions were answered during the interviews. All in all, it would seem that
the labour policies of the larger firms are much more standardized and less subject
to the whim of the manager.

The extent of employee organization created less difference than expected.
The relative newness and weakness of unions and the existence of a relatively large
schedule of legislatively created minimum labour conditions may contribute to this lack
of distinction by providing a compelling influence other than a union. Even so,

175. For the variety of extra benefits offered, see L. Morehous, cited above at note 26, pp.28-30.
176. See note 32.
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the presence of an active union in the company tends to produce a shorter work
week and more generous sick leave than required by law, although the former is
also related to the industry and the latter is also related to the size of the firm.
Furthermore, union experience, i.e, experience with an active or now defunct union,
is more likely to produce closer adherence to the annual leave provisions and the
legal requirements for pay periods, although again the former is related to the size
of the firm. There is a possibility that, since this data is taken only from the
employers’ responses, a greater difference does exist between practices in unionized
firms and those in non-unionized firms owing to a greater propensity for truth
from the former, suspecting their response may be checked with union officials.

Like the larger firms, the foreign firms demonstrated a slightly greater tendency
to follow the legislative employment conditions. Although accumulation of an annual
leave seems to be forbidden by Article 5(3) of the Minimum Labour Conditions Regul-
ations, the foreign firms show a greater tendency to allow it. While foreign firms
generally have a shorter work week, they are also less likely to give marriage leave.
Resident foreign firms show distinctions by their greater tendency to offer payment
in lien of annual leave and to pay a greater overtime rate.

Of all benefits covered, the practices with respect to mourning leave show the
greatest difference between law and practice since almost all firms offer leave with
pay whereas the law requires only unpaid leave. This behaviour probably results
from the importance of mourning in the Ethiopian culture. While the other benefits
may make wage employment more tolerable, none of them touchs upon such
a salient feature of the society.

Employees with work-connected disease or injuries are almost entirely at the
mercy .of the insurance companies. Although insurance may often make compensation
more available than a tight-fisted employer would, the standard policies do not fully
cover the employer’s legal liability. Furthermore, it has been reported that it isa
practice of the Labour Relations Board to relieve an employer of all liability beyond
that covered by insurance. A problem placing an unnecessary burden on employees,
the courts, and the Labour Board alike is the absence of a schedule of work-
connected diseases or even a good definition of what it means for a disease to
“arise from work.”

The area of dismissal remains the most litigated, the most important in the
eyes of employees, and yet the most confusing both legislatively and judicially.
Some guidelines are absolutely necessary to insure greater predictability, to protect
employees, and to protect union formation.

PART 11
LABOUR-MANAGEMENT RELATIONS

Introduction

This part is divided into two sections. The first considers the present conflict-
resolving machinery available outside any private arrangements between workers
and employers, attitudes toward it, and possible future changes. The second section
deals with attitudes of employers toward labour, and of workers toward their own
organizations and toward employers.
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The data for this part was obtained from interviews with the employers sampled
in the previous part, with union leaders and employees in those companies, with
other present and past union leaders, and with staff members of the Confederation
of Ethiopian Labour Unions (CELU), the Federation of Employers of Ethiopia
(FEE) and relevant government bodies. Altogether over fifty intervews were conducted.
In order to assure the anonymity of the individuals who were kind enough to share
not only their time but their confidence with the writer, the sources are not identified.

Conflict Solving Machinery

Whenever an employee has a complaint against his employer, four courses are
open to him: ignore it, go to the employer, sue his employer in court, or take
his complaint to the Ministry of National Community Development and Social Aff-
airs. A worker who is still employed will often be unwilling to file a court action
or a complaint with the Ministry, for fear of dismissal;!”” if his employer
is quick to take offence, he may be afraid even to complain to him. An employee
who has already been dismissed, however, will have to go to the courts or the
Ministry to obtain any satisfaction, since effective personal contact with employer
will probably have ceased to exist. Here the concern is with conflict resolving mach-
inery other than that established between the parties; therefore, only the alternatives
of court and Ministry will be considered.

An employee who chooses to take his case first to the courts may find this
route blocked when he tries to file his complaint. Employees have complained, and
the basis of the complaint has been verified by an official of the Addis Ababa
Awradja Court, that it is the practice of that court to refuse to accept employees’
complaints until after they have been to the Ministry of National Community Deve-
lopment.!”® Reportedly, some judges in the lower courts also feel this way. This
view seems to be based on the belief that because the Labour Relations Proclamation
established dispute settling machinery within the Ministry, an employee must first
pursue his remedies there. If true, it is interesting that this belief has been achieved
without so much as a hint in the Labour Relations Proclamation or any other
legislation. There is nothing in any legislation restricting an employee from pursuing
his ordinary contractual rights. In fact, the High Court has confirmed this view,
saying that the Proclamation was enacted to deal with general difficulties arising
between employees and employers, such as progress of work, advancement and

settlement of misunderstandings, and does not restrict an employee’s choice of reme-
dies.1”

An employee who brings a complaint to the Ministry of National Community
Development will file it in the Labour Relations Section of the Labour Department,
a division of the Ministry. There seems to be much confusion among employers,
and even more among employees, as to the distinction between the Labour Relations
Section and the Labour Relations Board, an autonomous body within the Ministry.
All disputes brought by unions will first be heard in the Section. Its powers are

177. See text accompanying note 34.

178. The main reason given for this practice is that in the Ministry of National Community Deve-
lopment the parties may be able to reach a peaceful settlement and thus save themselves
the trouble and expense of litigation.

179. Mammo Yinberberu v. Yirgu Abebe (High Ct., 1963), J. Eth. L., vol. 1, p. 36.
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strictly conciliatory. After a complaint is filed, the Section notifies the other party
of the action and requests that he appear at the Section on a certain date. In
keeping with the Section’s conciliatory powers, this notice has no power of compulsion.
Section personnel state that the notice alone is often sufficient to obtain a settlement.!80 If
there is no response, another notice will be sent setting another date. If a meeting
ocours, the conciliator will hear the evidence and attempt to induce a settlement.
If no settlement is forthcoming, he will suggest the terms of a settlement, primarily
based on his interpretation of the law as it applies to the case at hand.!8!

The functions of the Labour Relations Section come to an end when it fails
to bring the parties to agreement. At this point an individual worker not represe-
ented by a union must pursue his remedies in court. A letter from the Section
explaining what has taken place may be obtained. A union action on the other
hand, may proceed to the Labour Relations Board, where it is subject to being
sent back to the Section if the Board feels the conciliation attempts were insufficient.

How is the conciliation procedure of the Labour Relations Section regarded by
those intended to benefit from it, employer and employees?

The Section’s lack of adjudicative and enforcement powers brought objections
from almost all employees and employers interviewed. It has been accused of not
knowing the law and of being lax in the enforcement of its decisions. This latter
accusation seems to be engendered by both the mistaken belief that the Section has
adjudicative power and by the strong desire of both employees and employers for
an early, straightforward and final adjudication of these matters. Although a draft
law, currently under discussion in the Ministry would make some changes in the
conflict resolving machinery, the conciliation portion will probably be retained.
A high Labour Department official has informed the writer that the overriding philoso-

ophy of the Ministry is to promote conciliation first, then non-compulsory arbitration
prior to litigation.

Delay'®? and the lack of finality in the Section encourage some employers
to ignore the conference notices; they prefer to wait until they are sued in court.
Their feeling is that if the conciliator decides in their favour, they will be faced
with a lawsuit anyway, so they might as well avoid having to present their case
twice? While this is a rational decision and not necessarily one designed simply to
avoid liabilities, the increased delay simply adds to an employee’s problems. One
change the draft law may bring about is to provide for compulsory attendance, to
be used only as a last resort, at conciliation conferences. This would, at least,
assure the presence of the recalcitrant employer who hopes his dismissed employee
will give up trying.

180. No records have been maintained regarding the number of disputes settled privately between
the parties after one notice has been sent. Although they must be, obtained with a pheno-
menal amount of effort, there are no data concerning the frequency and nature of agree-
ments reached at various stages. A slightly different procedure of record keeping would
make this information readily available.

181. If the labour dispute involves a major issue, an assistant minister will handle the conciliation.

Report to the Government of Ethiopia on Labour Administration, cited above at note 33,
p. 29.

182. No data was _available on the actual length of time a dispute took in the Labour Section,
but it was said by the personnel to be a considerable amount of time.
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Prevented from first suing in court, the dismissed employee must suffer the
delays of conciliation before even hoping to have a decision. The unemployed worker
may find the time spent sitting around the Labour Department annoying and frustrating,
but he can probably afford it. The employee who has been fortunate enough to
have found work, however, is unlikely to be able to find the free time and is
therefore likely to have to give up his rights. In the analogous situation where an
employer has used delaying tactics before the Labour Board, the Board has awarded
an employee his salary for the interim;'®® however, this solution does not help
alleviate the much greater problem in the Labour Section, or compensate for
ordinary administrative delays.

The lack of legal training on the part of the conciliators no doubt serves to add
to the frustrations. One employer reported that the conciliators seem always to take
the side of the last party they have seen, switching positions with each interview.
Although giving each party a sympathetic ear may promote conciliation, when a
party learns that the conciliator has been ‘“convinced” by each side in turn, he may
develop a certain sense of insecurity and distrust. The conciliators may be trying their
best, but both employers and employees are left with the feeling that they either
do not know the law or, for some unknown reason, do not wish to follow it. This
negative attitude is compounded by what both sides perceive to be rudeness and
arrogance on the part of the officials. However inaccurate these perceptions may be,
the Labour Section has left an unpleasant taste in the mouths of many of those
it is trying to help.

While acknowledging that neither employers nor employees like the present
procedure and that employees may suffer economically thereby, a high Ministry
official has stated that voluntary settlement of disputes is a primary tenet of the
Ministry and that it will be continued so that parties will be forced to learn its
advantages. The Ministry may continue to push for a voluntary approach to
conflict resolution, but conciliation in the Labour Section appears to have failed as
a teaching device.

As mentioned above, while a union which cannot obtain satisfaction in the Labour
Relations Section may proceed to the Labour Relation Board, the individual workers
only recourse at that stage is the courts. This conclusion certainly does not follow
inexorably from the written laws. Article 12(a)(i) of the Labour Relations Proclamation
grants the Board power ‘““to consider, conciliate, and arbitrate labour disputes™ and
“to issue decisions and awards.” Article 2(j) and (k) of the same proclamation
defines ‘“labour dispute” as any controversy concerning the terms of the entire
field of relations between employers and employees. From these provisions
it would seem that the Board has the power to adjudicate any individual
employee’s complaint concerning labour conditions. Although because of the lack of
personnel, it has been the official policy of the staffs of the Labour Department
and the Labour Board to discourage complaints brought by individuals, nevertheless, the
Labour Board felt it had the power to handle these cases and occasionally did so.

While the Supreme Imperial Court has not gone so far as to hold that the
Labour Board has jurisdiction over all disputes between an employee and his

183. Addis Ababa Tailor’s Union v. The Owner of a Tailor Shop (Labour Relations Board, Septem-
ber 19667), Case No. XIII, and Union v. A Brick Making Firm (Labour Relations Board.
July 12, 1966), Case No. XVIII, Labour Disputes.
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employer, it has held that the Labour Board does have jurisdiction over indivi-
dual cases where there is a union among the employees.!8* The Court reasoned
that since dismissal of individual union members could have a weakening effect on
the union as a whole, in order to foster the establishment and growth of labour
unions, the Labor Board should have jurisdiction of individual cases where the
employee is a union member. This reasoning might be easily extended to include
cases where the complaining employee is not a union member, but where the
employer may be using him as an example to either weaken an existing union
or to frighten employees from forming a union.

Four years later, the Supreme Court, having before it issue of the Board’s
jurisdiction over an individual case where the employee was not a union member
and the dispute would not effect the union’s welfare, held that the Board had
no jurisdiction.!85 Although consistent with the prior holding allowing the Board
to hear individual cases where the employee is a union member, the court placed
a limit on the Board’s jurisdiction. Sources in the Ministry have informed the
writer that the Supreme Court sees its decision as an absolute prohibition of the
Board’s handling cases of unrepresented individuals and that this interpretation is
currently under discussion between members of the court and the Minister of
National Community Development.

Although union matters usually pass through the conciliation procedures of
the Labour Section, the Labour Board has occasionally taken a dispute without
preliminaries, but then subjected the parties to its own conciliation procedures.

The powers of the Labour Relations Board are broad.’8¢ In keeping with
the philosophy of the Ministry, before rendering any decision it first encourages
the parties to reach a voluntary settlement. Not only are such conciliation attempts
made with the parties before the Board, but the parties may be sent away for
some period of time to try to iron out their differences.!®?” During conciliation or
thereafter, the Board has the power to issue an injunction when dealing with comp-
laints of unfair labour practices, enabling it “to prohibit any such practice and, in
connection therewith, to direct named persons, groups, or organizations to abstain
therefrom.” When conciliation fails, the Board has the power to render a decision
or award concerning a labour dispute.

It is within this last power that most of the Board’s authority lies. For, by
this power, the Board may not only interpret provisions of an existing collective

184. Sera Mikael Brick Factory v. The Association of Demissie Eshete (Sup. Imp. Ct., 1963),
J.Eth. L., vol. 3, p. 13.

185. A. Besse and Company v. Petratos (Sup. Imp. Ct.,, 1967, Civil App. No. 1341-59) (unpub-
lished). The Labour Board had apparently accepted jurisdiction over the case of Mrs. Petratos,
not a union member, on the basis of her determination that her work did not place her in
management and, therefore, was an “employee” under the Labour Relations Proclamation, Art.
2(f). her position was in contrast to that of her husband, a co-party, who was found to be
in management and not within the Board’s jurisdiction.

The Supreme Court based its jurisdiction on Article 33 of the Proclamation, providing that
the existence of the Labour Board does not restrict an employee’s right to sue in court
(see text accompanying note 192), and on Article 34, mandating the Minister of Justice to
establish labour courts.

186. See Labour Relations Proclamation, Art. 12.

187. Union v. A Textile Mill (Labour Relations Board, November 22, 1967), Labour Disputes, Case
No. XXV.
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agreement, but also establish the terms of a disputed provision in a draft collective
agreement undergoing negotiation. One Labour Department official cites this power
as the principal rationale behind the strict limitation placed on strikes.’®® He
feels that, if no other means were available for employees to improve their condi-
tions the right to strike would be essential, but the Labour Board’s power to
establish the terms of contractual rights between union and management greatly
reduces the need for the right to strike. Indeed, by this view the method of reso-
lution by private coercion (strike or lockout) should be curtailed as much as possible.
If the parties by themselves cannot agree on wages, for example, then either may
present this dispute before the Board. If the Board feels it does not have enough
financial and economic facts before it, it can subpoena the employer’s financial
records.’®® The mere possibility of having his books delved into by a government
agency may be sufficient inducement for a recalcitrant employer to settle the matter
privately. Most important, the Board’s decision, ideally based on a reasoned finan-
cial analysis, would be better than an endless strike and the closing of a company
resulting from the excessive demands of a stubborn union or the recalcitrance of
an equally stubborn employer.

In addition to the powers noted above, the Supreme Imperial Court has reco-
gnized that the Board has all those powers inherent in a judicial body.'*® The
Board enforces its decisions by the same means as are available to the courts.
Although the Proclamation clearly provides for this manner of enforcement,’®!
in the early days of the Board a decision of the Supreme Court was necessary
before enforcement authorities would obey these provisions.!%?

Although the staff of the Labour Board claims an interest in the publication
of Board decisions, to date the Ministry of National Community Development has
made no attempt in this endeavor. There is some feeling in the Labour Depart-
ment that not all of the decisions should be published, since they have not been
written by legally trained persons. However, it would be helpful for potential litig-
ants to know the reasoning of the persons in authority, from the writer’s own
observations, it would appear that such publication will be a long time in coming.
In the meantime, litigants must rely on private publications.!?3

Both employers and employees have complained that the Labour Board does
not know the law. This criticism may not be groundless, but the present members
of the Board are probably as well versed in the law as anyone who could presently
replace them, given the dearth of trained lawyers in FEthiopia. On an individual
basis, there has been some attempt to gain formal legal training.!%4

188. S;c—Labour Relations Proclamation, Art. 2(s)(i)(2).

189. The Labour Board has broad powers of subpoena and investigation under the Labour Relations
Proclamation, Art. 13(c), (d) and (f).

190. Fogstad Woodworks Labour Union v. Fogstad (Sup. Imp. Ct., 1963), J. Eth. L., vol. 1, p. 185.
191. Labour Relations Proclamation, Art. 12(b).
192. Sera Mikael Brick Factory v. The Association of Demissic Eshete, cited above at note 184.

193. See above, note 44. It should be noted that selective reporting is followed by the Journal
of Ethiopian Law, whose editorial board comprises law professors and high officials from
the courts and the ministries.

194. One member of the Labour Board has received an LL.B degree from the Haile Sellassie I
University.
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Union leaders, whose opinions may be far from objective, frequently criticize the
Board as anti-employee and anti-union. The most serious complaint raised is the
lack of security given to union leaders. The Board’s reported tendency to allow dis-
missal whenever some behaviour can be considered good cause, whether or not it
was the behaviour that actually motivated the dismissal, has given present and
potential union leaders a deep sense of insecurity. Here, the Board’s actual practice
is not important, for it is its perceived practice which affects the employees’ sense
of security. By insuring that no one hides behind the cloak of union protection to
avoid dismissal for justified cause, the Board’s decisions have, no doubt, frightened
away some potentially capable leaders. A number of employers agreed with the
union leaders’ complaints that the Board tends to favour employers’ positions.

Several persons interviewed, from both labour and management, felt that govern-
mental control of decisions through its three representatives on the five-man Board
was not desirable. It has been hinted that the draft law in the Ministry may prov-
ide for elimination of two of the government representatives.

Some union leaders and enployees have also accused the Board of being influenced
by certain powerful men, who reportedly own stock in interested companies. Although
this allegation has not been substantiated by evidence, the existence such of a belief
tends to taint all Labour Board decisions in the eyes of those who hold it.

Some Ministry decisions, however, do appear to be subject to certain kinds
of influence. One official of the Ministry informed the writer that after the employees
of a certain government-run, profit-making enterprise had gone through all the
formalities to become a registered labour union, representatives of the enterprise
encouraged the Minister of National Community Development to deny registration.
Subsequently, registration appears to have been withheld on legal grounds, although
the prevailing view in the Ministry was said to have been that these employees
did have the right to form a labour union.!%’

The provisions of the draft law are intended to modify and clarify the whole
field of labour law. The conflict-resolving machinery may well be modified as a
result of these discussions. One suggestion has been the establishment of specialized
labour courts to handle adjudication of minor labour problems.!”¢ Although one
employer mentioned this as a preferred alternative to the Labour Section, a crucial
issue would be whether these courts would have jurisdiction before conciliation was
attempted. Another suggestion has been to have the Labour Board operate full-time,
rather than the present two half-days per week, enabling it to handle all labour
cases. This approach could place the principal burden on a group of already experi-
enced persons. However, the right to appeal to the Supreme Court!®” might have
to be altered to avoid swamping that Court with petty cases.

195. For a discussion of the right of such workers to organize, see W. Ewing, “Public Servants’
Right to Organize,” J. Eth. L., vol. V (1969), p.573.

196. The Labour Relations Proclamation has already mandated the Minister of Justice to establish
labour courts (Art. 34) but the only step in this direction has been that one division of
the Supreme Imperial Court hears all appeals from the Labour Relations Board.

197. Id.,, Art. 19.
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Attitudes

Employers’ Attitudes Toward Workers and Unions

The employers sampled were, for the most part, against the formation of unions
in their businesses, although in some cases they either tolerated what was perceived
to be an unfortunate situation or looked upon the eventual formation of a union
as inevitable. This is not surprising considering the tradition of master-servant relations
that still predominates in Ethiopian labour-management relations together with those
in other areas of the world. Employees either avoid asking for their legally entitled
benefits or higher pay, or, if they do approach their employers they do it with
the utmost humility. In many cases the presence of a union does cause many more
labour problems, and thereby more difficulty for the company. An organized body has
somewhat more self-confidence than individuals. It is more likely to demand that
the employer follow the law, to request higher wages and better working conditions,
and to resist employee dismissals. Since these are all infringements of the employer’s
absolute sovereignty and, at the very least, are troublesome and timeconsuming,
objection to unionization is an understandable position.

Some companies, usually the ones with unions, see the union as at leasta
partial benefit. Several report that discipline of the workers has become easier, since
it is channelled through the union leaders. They note that, when a dismissal occurs,
the union, knowing of the transgressions of the worker, is much more likely to
support management. Others see a union as a means of promoting a particular
policy they would like to initiate, such as employee education. The most frequent
reason offered in favour of unions was having only one body to deal with. Many
companies seem willing to give up part of their sovereignty to gain this one advan-
tage.

Interestingly, nationality differences do appear to make differences in the emplo-
yers’ attitudes toward organized labour. Although their local general managers do
not necessarily agree with it, the official policy of all sampled foreign-owned comp-
anies is to support organized labour. This policy may be due in part the official
government support of organized labour, or to a reluctance to deal with individual
workers in an unfamiliar country. Primarily, though, this policy seems to result
more from the existence of managements experienced in a tradition of organized
labour.

Firms under Ethiopian control present an anomaly. While some of the most
vicious anti-unionism has come from these firms, management personnel from many
of them see the role of unions as protecting the employees from management
abuses. They seem to perceive management as the natural enemy of the worker,
the latter needing some protection from the arbitrariness and domination of the
former. However, some of these same people, placed in their role as managers, have
actively prevented unions from forming in their enterprises. They express a strong
antagonism to strikes, which they seem to see as an inevitable result of unionization.

Attitudes toward labour unions also seem to be determined by the degree of
ego involvement of the manager in his business. The greater the involvement, the
greater is the threat to the manager’s ego of the union’s inevitable interference
with his will. Several of the foreign firms are simply branches of much larger
corporations. While their local general managers, all foreigners, are interested in
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making a profit, which will determine their real measure of success, i.e. their
possibility of advancement in the larger corporation, they were not raised in a
culture where position alone created authority, nor are their egos bound up in
their control of the firm, although they may be in its success. In contrast, many
of the firms owned by resident foreigners and some Ethiopian firms are one-man
creations. Their creator’s egos are part of the business. A limitation on the will
of the business becomes a personal attack on the owner. These managers seem to

perceive a union not only as a sometimes inconvenient force with which to deal,
but also as a direct attack on the ownership itself.

The responses of a good number of employers that do not have unions reflected
a belief that the employees have nothing about which to complain, since they are
given everything they want. These self-serving claims are not often borne out by the
admitted employment conditions, much less by the responses of their employees.
One respondent pointed out that, although a union had begun in the company,
it dissolved primarily because the workers were no better off after paying dues
than they had been before. This would seem to be the case in many instances
where unions have formed, then fallen into inactivity. The unions’ lack of gain,
no doubt, has been partly due to an inability to bargain successfully rather than
only demand. However, inflated claims by the leaders or other factors often lead
the members of a new union to expect immediate results. If a company is intran-
sigent, the union may go on strike to enforce its demands. Usually this reaction
leads management to resort immedeately to the Labour Board. Since any declaration
of illegality will entitle the management to dismiss all the strikers,'”® the employ-
ees have usually resumed work immediately in those instances. In a number of
cases subjection to the imminent risk of dismissal has made the workers lose faith
in their leaders, resulting in the dissolution of the union. If, instead of striking,
the union chooses the legal route of the Labour Board, the administrative delays
may surpass the impatience of the membership. As much as they may believe they
deserve more from the company, many employees are not willing to sacrifice very
much to attain it. This impatience plays directly into the hands of the employer,
who often finds it a rational policy to be stubborn.

The extent to which some companies have gone to thwart a union can be
seen in the following examples. One bottling company refused to recognize the
right of its workers to form a union until a short strike was staged coinciding
with a visit to the company by officials of the Ministry of National Community
Development. Following a tactic frequently used by other companies, the same
company later flatly refused to negotiate toward a collective agreement, until the
matter was taken before the Labour Board.

Declaring that the only reason his employees formed a union was that it was
fashionable, the managing director of another company freely admitted that if the
union pushes too much, i.e., demands to negotiate a collective agreement, he will
simply dismiss its leaders.

One garage had an interesting and sophisticated method of avoiding unionization.
Fearing the formation of a union, the owner brought in three men to whom he

198. Id., Art. 2(s)(ii)(2), Civ. C., Art. 2581, Workers of Ethiopian Transport v. General Ethiopian
Transport (Sup, Imp. Ct., 1968, Civil App. No. 311-60) (unpublished).
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sub-contracted all his work. The former employees were divided among the three.
The workers were told that since they were now working for different employers,
they could not mix, the one objecting employee was summarily dismissed. The
manoeuver successfully nipped unionization in the bud.

The manager of one foreign-owned firm gave some insight into the motivation
behind this kind of behaviour, saying that when he suddenly received a draft
collective agreement from the union, he was surprised and resentful, feeling there
was no justification for this manifestation of his employees’ unhappiness. Fortunately
for this union, the manager soon changed his opinion and began looking forward
to the opportunity of clarifying the rules between management and labour. It
would also appear that in this company, in the event of any unsettled disagreements,
both union and management intend to put their positions before the Labour Board,
and not be governed by intransigency or strike.

When asked how they felt about a union in their company, a number of
firms responded that the reason they did not favour unions was that unions did
nothing but make unreasonably high demands and cause trouble. While it is probably
true that many of the unions surveyed have made high demands based simply
upon mere desire of the workers, without any consideration of the financial
circumstances of the companies it is also true that many employers have not given
and do not intend to give the benefits to which their employees are legally entitled.
In this respect, the unions have ‘caused trouble,” i.e. encroachment on management’s
prerogative, but this is only the proper role of unions. If the Labour Inspection
Service functioned more efficiently and enforced the minimum labour conditions in
these businesses,'® it too would be ‘“causing trouble,” but only the trouble that
is its duty to cause.

The four firms volunteering their criteria of a good union, all had taken strong
anti-union positions. In all cases they stressed the duties the employees owed the
firm, feeling that the union should be an organ to promote such behaviour. The
view that a union should exist only to aid management was carried to an extreme
by two companies, one looking upon a union as a useful device to help relieve
his burden of compensation for work-connected injuries by a union contribution
to the victim. The other saw a good union as one which will relieve him of the
burden of disciplining workers. The other two were more moderate in their views,
seeing a good union as one with which a good grievance procedure could be
established to both weed out trivial complaints and to settle other complaints mutually,
thereby avoiding waste of time with the Labour Department.

Much of management’s dislike of unions may result in part from what seems
to be a general distrust of employees, particularly among the resident foreigners.
Many managers feel that once an employee is given some special status, be it the
union presidency, a place on the company football team, or merely a degree from
a local technical school, he no longer feels he should do manual labour. Allowing
for certain bias and lack of objectivity, this complaint does have some ring of
truth when considered in light of the cultural dislike for manual labour.2° The

199. To the effect that it does not, see Report to the Government of Ethiopia on Labour Adminis-
tration, cited above at note 23, pp. 25-27.

200. See note 2.
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distrust alsq manit"ests itself in the employers’ frequent refusal to believe employees’
excuses claiming illness or death in the family.

Not all employers have this negative attitude. One manager of a foreign com-
pany is trying hard to Ethiopianize the company, finding one of his biggest problems
to be conflicts between resident foreign supervisors and the workers. Another report-
edly gives in to most of his employees’ requests simply to avoid trouble with his
staff. It may be noted that a union lasted only one month at this latter company,

apparently not because of the employer’s opposition, but rather because not enough
workers were interested.

Workers’ Attitudes Toward Employers

Fear of dismissal is probably the dominant characteristic of employment relations
in Ethiopia. Its influence is all-pervasive, governing almost all of the employee’s
behaviour. This fear permeated the interviews with many union leaders, and every
employee. Indeed, although the union leaders seemed to_have little hesitancy speaking
their minds, interviews with employees were difficult to obtain as most were frightened
not only that what they said would somehow get back to their employer, but that
the mere fact of discussing employment conditions would result in dismissal. One
employer was reported not even to have allowed discussion among employees at
work. From interviews with the employers, it would seem that the workers’ fear
is often well-founded, several employers openly admitting that an employee who
complains too much will be dismissed.

Dismissal is a particularly horrifying threat because of the lack of employment
opportunities and the vast number of unemployed workers.?°! Most of the beverage
companies claim they could replace and train the majority of their production staff
in less than a week. It would seem slightly more difficult to replace a garage
mechanic. But, many small garages report they receive about one job request each
day from an experienced mechanic, so there would not appear to be any scarcity
of replacements. Many jobs in Ethiopia remain relatively unskilled, and replacement
appears to be quite easy, thus affording most employers the luxury of dismissals at will.

The threat of dismissal seems to be a most effective defence against employees
demanding their legal rights or attempting to form unions. Every employee inter-
viewed from a non-unionized firm cited this fear as the principal reason for the
lack of a union. The laws give little help to employees on this matter. Unless
the employee can prove that his dismissal resulted from his union activities, he
cannot gain reinstatement. In other cases, as the Labour Board has said, employers
have the absolute right to dismiss arbitrarily anyone they wish, subject only to proper
severance pay if good cause is lacking.202 If what the employees report is true,
many employers refuse to make these payments at the time of dismissal, forcing
the worker to go to the Labour Department. However, even if the employee obtains
dismissal compensation, it appears that this is less than enough to cover the time
he will probably be out of work.

Even if a union is formed, the workers still feel the employers obstruct thpir
attempts to gain their legal rights. While this feeling is often accurate even with

201. See note 55.
202. Union v. Air Lines Company, cited above at note 54.
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respect to minimum labour conditions, it is most accurate with respect to efforts
toward a collective agreement or any other request beyond the legal minimum,
Many firms proclaim their desire to have all rules laid out clearly, but most are
reluctant to put them in writing in the form of a collective agreement. Some have
to be forced by the Labour Board to negotiate; others delay beginning negotiations
for as long as two years. The strength of the employers’ desire to have rules in
writing can be seen by the existence of only eighteen collective agreements out of
113 unions.?0® Since many of the collective agreements offer little more than the
law requires or what the employees had previously been receiving, the aversion of
employers is seen primarily as a reluctance to have their freedom of arbitrary action
restricted.

Of course, not all of the workers’ attitudes toward their employers are well-
founded. Unwillingness to give a wage increase is viewed only as an' attempt by the
employer to squeeze more of an already outrageous profit from the workers’ toil.
The unions studied appeared to have made little or no attempt to secure compreh-
ensive financial analyses of their firms in order to decide what the company could
afford to pay. Where one firm offered its books to the union, the union president
chose simply to disbelieve the loss that was registered. Although this method of
formulating a union position is expensive if the union must hire an accountant,
it is hard to see any other means by which a union can ensure that its request
will be reasonable.

Partly due to frustrations resulting from management refusal to meet and discuss
problems, partly from the misconception of profits and how they are ascertained,
and partly as a stop to the militancy of the mass of union members, union leaders
often use strikes to press their demands at an early stage rather than first sifting
down to negotiate. This bludgeon approach has in the past often caused more harm
than good, alienating management and giving good cause for dismissal of workers.

Workers’® Attitudes Toward Unions

The attitudes of workers toward labour unions vary considerably. At one end
of the spectrum, it can probably be said that many workers have not given any
thought to the possibility of a labour union. Although the degree of this is not
known, a number of employees interviewed stated that there was no union in
their firm because no one had ever thought of it. A former leader of a horizontal,
or general, union cited the lack of knowledge of the functions and achievements
of unions as one of the major reasons for the failure of his union. On the other
hand, other employees interviewed, the majority, were well aware that a labour
union could be useful to them. Where not enough employees are even interested in
learning about the usefulness of a union, however, a union would appear doomed
to failure, since union education cannot be carried on without workers’ willingness
to attend.

Even where an effective union has been formed other employee attitudes work toward
its destruction. Often almost as soon as they elect a leader, a substantial number of
union members begin to distrust him. This distrust is often engendered by a fear

203. CELU has 113 member unions; however, the Ministry of National Community Development
lists only some 63 registered unions.
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that anyone handling money must be dishonest, especially because the average
worker probably has no conception of how the money must be spent. The lack of trust
occasionally may be for good reason, but the frequency of its occurrence does little

to encourage a cohesive union. Rather, it discourages honest persons from becoming
union leaders.

Often this lack of trust is also based upon a belief that the leader is becoming
too friendly with the management. Whenever a leader opposes the demands of
the majority, even on some reasonable ground, the workers accuse him of selling
out to the company. After seeing the previous leaders removed from office for
this reason, one union leader refused to compromise an outrageous wage demand
with which he disagreed, but rather waited for the Labour Relations Board to
rule against the union, thus preserving his image in the eyes of the members.
One manager complained that this lack of trust considerably delayed his collective
agreement negotiations, because the union officers had to obtain membership approval
at every step.

To overcome these problems, a union must have not only an enlightened mem-
bership, but also a leader who can cope with this seemingly instinctive distrust and
yet preserve a reasonable attitude in negotiations.

The more successful unions report a certain sense of community engendered by
belonging to the organization. The members appear to have a feeling of mutual help,
possibly resulting from the edir tradition.?* But this approach can be carried
too far in practice. Many union members consider mutual financial help to be
one of the main functions of a union, and this philosophy has caused such heavy
drains on the resources of several unions that the more classical union activities
were curtailed. Then the members wondered why their unions were unable to improve
their employment conditions.

Union Leaders’ Attitudes Toward CELU

The Confederation of Ethiopan Labour Unions is the only association of labour
unions in Ethiopia. It includes registered unions. It draws a great deal of criticism
from union leaders and employees; some seemingly justified, some not. Since the
scope of this research did not include a study of the unions in the very large
enterprises, the following may not reflect the attitudes of all union leaders, but only
those of the smaller unions. The importance of these, however, should not be
discounted, for the firms these unions represent are probably fairly typical of
Ethiopian industry.

All union leaders seemed to agree on one point: support from CELU or
somewhere else was essential to the welfare and progress of their unions.
The continuing master-servant attitude on the part of many employers often makes
it difficult for a union leader to meet with management. If a meeting does occur,
he may have difficulty reasoning with management; and if a compromise is reached,
his view of the settlement may not be believed when a dispute arises concerning it.
In spite of his title, the union leader remains an employee, and, consequently,
the subordinate in an authoritarian culture. The garage workers, particularly, compl-
ained of difficulties their leaders had in attempting to talk. with management as

204. See note 3.
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equals. With more education and experience and a higher social status, the CELU
official can more easily overcome these barriers. Even the Labour Department repo-
rtedly is more willing to accept the word of a CELU official than that of a
union leader.

However, this function of CELU as an intermediary has earned it some of
its most bitter criticism. A number of complaints have been leveled that CELU
does not really help a union in its dealings with the employers, that it gives in
and sides with the employer too soon. In addition, a major reason for the demise
of one union has been attributed to CELU’s failure to attend union-management
bargaining sessions. CELU was, and still is, short of manpower to do all that
it would like. Much of its time and resources is taken up by the larger and more
militant unions,?%®> and rational economics would dictate that a large portion of
resources be devoted to them, but some lack of concern has been noted with
respect to the smaller unions. Not all union leaders interviewed believed that CELU
had failed them. Many cited instances of CELU’s assistance at the bargaining table,?%
in other negotiations, and in union formation.

CELU’s concern with organized labour extends beyond helping individual unions,
and deals with problems affecting organized labour as a whole. The existence of
a largely uneducated membership without a union tradition makes it difficult to
operate a labour union effectively. The members must be educated and drilled in
the history of organized labour, in the knowledge of what a union can do to
help them, in proper bargaining procedures, and in the discipline necessary to function
effectively. Since the union leaders ordinarily do not have sufficient background or
training to undertake this task, it falls to CELU. In this regard, CELU has
conducted more than ten two-week daytime seminars for union leaders and fourteen
evening courses in various parts of the country.?”  All union leaders feel this
help is necessary and many even would like to have CELU representatives attend
union meetings, both to make its presence felt and to imbue in the workers a
sense of being a part of a larger movement. This may tax the manpower in this
fledgling organization, but it is something which the unions and their leaders are
demanding.

CELU also functions to study labour legislation and practice, making suggestions
for change. By its own admission, however, it has generally gone along with the
government, and since the threatened general strike was crushed, it has not pushed
the case of labour vis 4 vis the government. Although such a policy has earned
some of the CELU officials the name of government agents, this position of watchful
waiting will probably pay off in the long run. An official in the Ministry has
informed the writer that there remains a considerable amount of opposition to
organized labour in the government, and that if CELU had been more active, it
might well bave been dissolved. He added that CELU’s moderate and judicious
approach has won for it far more support than it otherwise would have had,
support that will eventually aid the cause of organized labour.208

205. Seyoum Gebregziabher, cited above at note 2, p. 60.

206. One employer remarked that beiter progress was made in his collective bargaining without
the presence of either CELU or the Federation of Employers of Ethiopia, although most
employers would probably prefer the moderating presence of CELU.

207. Seyoum Gebregziabher, cited above at note 2, p. 635.
208. CELU has a large headquarters on land donated by the Emperor.
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Maybe the primary reason for such widespread criticism of CELU is a lack
of communication. It does have a monthly newsletter, but until recently at least,
this apparently failed to deal with the problems perceived by the unions. The latter
are impatient, partly to better themselves economically and partly just to flex their
muscles; partly because of their lack of educated members the unions tend to subord-
inate long term goals to the immediate benefits they expect action to bring.
CELU, on the other hand, is more concerned with long term goals, primarily
because it sees their ultimate achievement as yielding greater benefits. Communicating
and understanding these differences is essential, for CELU needs the support of the
unions as much as the latter need CELU. Already CELU has had difficulty in colle-
cting dues from members,?” apparently for the same reason the unions themselves
have this difficulty—no perceived return. Although if it is to achieve success, CELU must
someday take a stronger stand on issues facing organized labour, it must have the
backing of the workers, a support it can lose now unless there is proper comm-
unication.

209. Seyoum Gebregziabher, cited above at note 2., p. 60.
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