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Supreme Court
Circuit Division

Appellant ......._........ Kebede Dejene
Respondent ............ The Prosecutor

Homicide = Penal Code Art, 523 - Material and notional coicurrence.-Penal Code Art. 60(2) and 63
charging in case of concurrent offences - Penal Code Art. 63(1) (a) and ®) -

An appeal lodged based on “self-defence™ against the decision of the High Court for having found the
defendant guilty of the crime of homicide for which he has been sentenced to 12 years of rigorous
imprisonment.

Held:  The article upon which the charge is based is altered but the decision of
the High Court is confirmed by majority.

Judgment
Judges: Asmelash G/Medhin, Adamu Desta, Samuel Tegene:

At the High Court, the present appellant, a resident of Higher 13 Kebele 15 in Addis
Ababa, who was charged of homicide in violation of Art. 523 of the Penal Code by beating the
deceased, Zewdie Merid, on his head and killing him on Meskerem 18, 1974 E.C. at 8:30 p.m.
was found guilty and was sentenced to 12 years of rigorous imprisonment by the Court on Tir 16,
975 E.C. This appeal is lodged against both the Court’s ruling that the accused is guilty and
against the sentence it pronounced. The accused raised the following points to support his
appeal,

1. It has been proved by defence witnesses that the act was committed in a situation where 1
was provoked by the deceased and that 1 reacted only to avert a serious danger posed by the
deceased against myself;

2. It has been proven that the incidence for the crime was initiated by the deceased's
offensive insult: “you faeces cleaner Gudela™

3. The fact that I stayed in the Tej Bar for long with the view to ensure that the deceased
has cleared from the surrounding so that [ might not be exposed to a much more serious danger
after having been beaten by the deceased where [ sat with other people in the Tej Bar has been
testified to by witnesses;

4. ithas been established that the deceased was notorious for insulting and humiliating any
peaceful person after having taken drinks and is a person who lacked self-control and who had a
provocative criminal personality and character; ‘

5. It has been established by the evidence adduced from both the prosecution and defence
that there has been no previous disagreement or quarrel between me and the deceased.

When the investigation of the appeal revealed that the decision on the penalty imposed
needs to be reviewed, the Prosecutor was instructed to give his reply to the appeal. Accordingly,



a one page reply written on 27/12/76 was submitted by the Prosecutor. In his reply, the points
raised by the Prosecutor were that the accused did not commit the crime by way of self-defence.
Moreover, said the Prosecutor, the accused was the one that arrogantly and outrageously started
the fight that resulted in the shading of the blood of his innocent friend. Consequently, argued
the Prosecutor, the penalty imposed is in fact low and hence there is no ground for the appeal.

Finally, the accused, having been so instructed submitted his written counter-reply on
Hidar 20, 1975 E.C. Since the points he raised in his counter-reply are those raised to support
his appeal, there is no need to re-state them.

We have investigated the appeal and the arguments presented by both sides as recorded
in the High Court’s file. Although the accused argued that the court should not have pronounced
him guilty since he committed the homicide by way of self-defence, three Prosecution witnesses
have testified that: the accused started the fight by going and sitting right next 10 the deceased in
the Tej Bar where the incident took place; when the deceased decided to leave the Bar and infact
was leaving passing by the accused, the latter provoked him by pulling his blanket as a result of
which a fighting broke out between the two for the second time and people in the Bar puiled
them apart; and that finally ten minutes after the deceased had left the Bar, the accused followed
him and having seen him buying cigarettes from a nearby shop, went directly to him and pulled
him to the ground with the blanket he wore and when the deceased fell on the ground, hit him
twice by a door-bar, once on his hand and the second time on his head. The witnesses have also
testified that, the ground on which the deceased feli was stony. Written evidence has also been
submitted that post-protem examination of the deceased showed that he passed away as a resuit
of the beating.

The record also shows that, in his defence, the appellant argued: that the deceased was a
dangerous man; that on the day of the incident he was the first to beat him in the Tej Bar and that
people pulled them apart; that the deceased then went out of the Bar, laid in wait after collecting
some pieces of stone, and when he saw him coming, threw the stones at him; and that he hit the
deceased with a door-bar which he found near the shop close-by in self-defence. He named two
Defence Witnesses and he also submitted a one-page written evidence about the character of the
deceased.

In the opinion of this court, the evidence submitted by the accused, however, are not
found to be sufficient enough to rebut that of the Prosecution. Although the accused claims 1o
have beaten the deceased after having been hit by a piece of stone thrown by the deceased,
Defence Witnesses testified that, although the deceased threw some stones at the accused, he
managed to escape unhit. The fact testified to by Defence Witnesses--that the accused picked a
door-bar from the ground and hit the deceased, who tried to shield his head by his hand, but was
hit and fell on & stony ground—also strengthens the Prosecutor’s stand that the act was not
committed in self-defence. Moreover, the testimony of defence witnesses that the deceased did
insult the appellant and threw stones at him, when considered against the testimony of the
Prosecution Witnesses that the deceased had nothing in his hands and that the appellant started
the fight, lacks credibility and leads one to believe that it is fabricated and caluclatedly narrated
for the prupose of assisting the appellant. In general, the Defence Witnesses did not testify
infavour of the appellant as presented in his submissions to the court and, in addition to some
discreipancies between them, their testimonies do not substantiate the appellant’s assertions that
the crime was committed in self-defence.



On the other hand, considering the circumstances attending the homicide, we didn’t find
the act of the accused as being covered by the provisions of Art, 523 of the Penal Code by the
application of which he has been pronounced guilty. We say so on the basis of the testimony of
Prosecution Witnesses iwo of whom said, when the accused saw the deceased on the door of the
shop, he pulled him down to the ground and when he fell, he hit him only twice with the door-
bar. From the two remaining witnesses of the Prosecution. one testified that the accused hit the
deceased the first time on his head and the second time on his hand. Even though 1t was known
that the accused and the deceased had carlier on been pulled apart after having quarrelled n the
Tej-bar; the fact that the accused pulled the deceased to the ground and hit him with a door-bar
only twice when he fell down shows that he didn't have the intention of Killing the deceased.
Things have to be considered in the context of the cubtural life of the society. [n our society,
people often use clubs and the like during fights since it is only seldom that ¢lub beatings
become fatal when one hits another with a club, he wouldn't think that the person beaten would
die. In the case under consideration, it could have been possible to imagine that the accused had
the intention of killing the deceased if he did hit the deceased on his head several times after
having pulled him to the ground. However, the act of the accused was suchi that he, in the usual
course of things, could not have imagined that beating by a club would result in the death of the
person beaten. Now that it has been established that the accused didn’t have an intention to kill,
the assertion that the homicide was an intentional one cannot hold.

Now. therefore, even if it may be said that the appellant didn’t have the intention of
killing the deceased, that he had the intenticn to hit the deceased is not debatable. Because of his
deeds that resulted in a death over and above his intention: it becomes necessary that he be held
liable for a negligently committed homicide. Accordingly, on the basis of Art. 63(b) of the Penal
Code, we have decided by majority that the accused is guilty pursuant to Art. 526(1) of the Penal
Code because:

1. He inflicted upon the deceased a grave wilful injury in violation of Art.
538(a) of the Penal Code; and

2. He became a cause for the loss of the life of the deceased due to his
negligently committed fault the consequences of which he didn’t foresee
nor thought about.

As regards the penalty, although the offences the appellant committed are concurrent:
considering his past history and level of knowledge as well as the circumstances in which he did
the act in the light of Art. 86 of the Penal Code; we have ruled that sentencing him to 5 years
rigorous imprisonment from-the day he was caught would be sufficient.

Order

Let copies of this judgment be transmitted to the High Court and the prison at which the
appellant is held so that they take note of and execute the judgement according to the alterations
made.

Dissenting Opinion of the Judge whose Name is written Second
The main reason | dissent to the majority opinion in this case is because I am of the opinion that

the appellant ought to have been found guilty only under An. 526(1) of the Penal Code and not
under both Art. 538(a) and 526(1) of the same Code. I say so because the mere fact that an



intentionally committed grave wilful injury entailed death, doesn’t warrant the view that the
accused committed two offences.

When one considers the provisions of the most relevant Article of the Penal Code, ic,,
Art. 63(1) to the case under consideration, one realizes that when the occurrence of a given
offence entails a second offence, in the circumstances where the accused used dangerous special
instruments, fire or explosives poison or toxic substances and the second offence causes injury
to health or death of 2 human being or the destruction of a third person’s property, concurrence
and aggravation shall come into application. For one to give a judgement according to what is
stated above, and for Art. 63(1) (2) and (b) to be brought into application. the accused must have
intentionally committed a crime that entailed another negligently committed offence. For
example, if Kebede intentionally kills Ayele by firing a bullet at him and if the bullet fired. being
a petrol bullet, passes and bumns Tadesse’s house after it killed Ayele, then Kebede shouid be
charged for both intentional killing of Ayele and for having negligently burnt down Tadesse’s
house. In the tase under consideration, however, as an attempt has been made to explain, the
victim of the crimes was just one person and the alleged second offence being the result of just
one criminal act, the provisions of Art. 63(1Xa) & (b) are not relevant.

On the other hand, to hold a person guilty under Art. 538(a) of the Penal Code for grave
wilful injury, either the victim must be alive, or if the victim is dead, there shouid be a cause
which, independent of the beating and by itself, would have resulted in the death of the victim.
Otherwise, it cannot be possibie to charge the accused under the above-mentioned Article
538(1). I, therefore, dissent from the majority’s opinion because, if the intentional grave wilful
injury inflicted upon the deceased by the appelilant entails the unintended death of the victim,
then the appellant should only be charged under 526(1) of the Penal Code and should only be
sentenced to 3 years imprisonment.

Adamu Desta.
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Supreme Court
Western Provinces Circuit Court

Appellant: Ato Ayele Sime -( appears from Prison)
Respondent: None

Civil Appeal File No.70/77

Contempt of Court-Civil Procedure Code Art. 481 and Penal Code Article 443(1)- Independence of judges
from any influence while discharging their judicial functions-Proclamation 53/68(E.C.) Art. | and
Proclamation 215/77(E.C) Art. 9 - Code of Ethics of Attomeys-Power of the courts to order cancellation of
licence of attorneys when they violate the Code of Ethics.

This is an appeal in which the appellant complains that he was improperly convicted and sentenced for
contempt of court for abusing a judge of the High Court; that he did not abuse the judge; that even if he did
abuse the judge it would be a private matter and not contempt of court and that, therefore, the judgment
given against him be quashed.

Held: Judgement of the High Court affirmed.

1. The courts are the judicial organs of the state playing a recognized major role in society and must
be accorded due respect. Courts ranging from the Wereda up to the Supreme Count which are lawfully
established by the state are judicial organs which administer justice in complete independence and their
decisions are binding under the law; hence, they are not impotent objects of ridicule. The courts pass
decisions which are expressions of legality and the supremacy of the rule of law.

2. Where a party who alleges that a judge is in emor in his judicial functions takes his complaint to
non-judicial organs when he can take his appeal through the proper structure and procedure established by
the Ministry of Justice, this amounts to ignoring the supermacy of the law over all organs and undermining
the independence of judges.

Judgement

Judges: Abate Dibissa, Kebede Kussa, Solomon Tafesse

The record of this case, Probate and Administration File No 10/76, shows that appellant, Ato
Ayele Sime, was convicted and sentenced to 3 months imprisonment for contempt of court
against the High Court of the Province of Keffa.

Appeilant has submitted his appeal to this court against the sentence passed by the High Court
and has specified his complaint in detzil in his memorandum of appeal written on 5 May 1977
(E.C.). The essence of his argument is that he was improperly convicted and sentenced for
contempt of court for abusing, outside of court, Ato Hailu Asmir, a judge of the High court of
Jimma; that he did not abuse the said Ato Hailu Asmir; that even if he did abuse Ato Hailu
Asmir, that would be a private matter which does not constitute contempt of court, and that,
therefore, this Appeliate Court, upon examining the record, should quash the decision of the
High Court and dismiss the case brought against him.

The charge of contempt of court brought against the appellant, as the record of the case shows, is
that in the civil case, file No. 10/75, between Grazmatch Adamu Gebre Wahid and W/o Juzepina



Antonnelli, on the hearing held on 30 March 1977 (E.C.) with Ato Hailu Asmir presiding, the
appellant, being an attorney for Grazmatch Adamu Gebre Wahid, was ordered by Ato Hailu
Asmir to pay court fees for instituting suit; that on account of this, on the same day at 11:20
(p.m.) at the Bus Station of Jimma Town, the appellant who laid in wait there, abused and
threatened Ato Hailu Asmir saying: “you, dirty-nosed fellow, wait, 1 will make you pay heavy
prices! you will see!”

We have also gathered from the record that the judge in this case, Ato Hailu Asmir, did notify
the Revolutionary Police Department of the abuse and threat directed against him; entered the
situation in the record of the High Court; and heard the testimony of a woman witness and
subsequently passed his decision against the appeliant.

This court has, after examination of the appeal submitted to it, sought the presence in person of
the appellant and has received his complaint which he presented orally on the hearing held on 2
June 1977 (E.C.). The complaint of the appeliant which is recorded as he requested is, in short:
(1) that Ato Hailu Asmir, as a judge of the High court, has in the past cited me for contempt of
court and transferred the case to the Awraja Court accusing me of having written in my
memorandum of appeal that the Awraja court ™ ... is not as intelligent as its secretary” and that,
as a result, ] was convicted by the court and sentenced to 6 months imprisonment, which decision
was quashed by the High Court of the province on appeal; (2) that he has now again convicted
me of contempt of court and sentenced me 1o 3 months imprisonment for an offence I did not
commit against the court; and (3) that the two judges found me guilty of contempt and passed
sentences against me not in connection with their official duties but on account of the personal
quarrels that exist between us.
+

Accordingly, this court has attached. with the File opened in the present case, a certified copy of
the judgement of the High Court of the province in which the decision of Judge Befekadu Mergia
of the Awraja Court convicting the appellant for contempt was quashed.

In our opinion, the appellant’s remarks in his memorandum that “the court was not as intelligent
as its secretary” were directed against the Awraja Court and, accordingly, Ato Hailu Asmir, as a
judge of the High Court before whom the appeal was lodged, was correct in transferring the case
to the Awraja Court.

Admittedly, since the phrase written by the appellant constitutes contempt of court, the Awraja
Court should have convicted the appeliant under Art. 443(1) of the Penal Code. When the case
was submitted to the High Court on appeal, the latter Court should have corrected the wrongly
cited Article and should have decided the case based on Art 443(1) or should have transferred the
case to the Awraja Court; but instead and simply for the purpose of assisting the appellant, it
reversed the decision thus giving the impression that the Awraja Court has committed a gross
error and that such disparaging remarks against the Awraja Court did not constitute contempt of
court. This is so because the Awraja Court has been abused clearly and in, writing. Accordingly,
although this Court, as the last appellate court, has the authority to rectify the injustice done, it
has refrained from pursuing the case any further since the issue which is on appeal here is not
whether the offence of contempt of court has been committed against the Awraja Court and since
the public prosecutor has not been involved.

On the other hand, when prosecutors are asked to submit replies in contempt of court cases, they
respond that the case does not concern them, which results in harming the cause of justice as the



persons accused appeal and the appellate courts pass improper decisions based solely on
representations made by appellants. However since the main function of prosecutors is basically
bringing criminal charges against offenders and having them punished for their acts, and since,
contempt of court cases are acts punishable by law though prosecutors do not directly institute
proceedings in such cases, the intervention of prosecutors in such cases can facilitate the
dispensation of justice rather than cause injustice. Accordingly, as this case cannot be lightly
regarded we hereby rule that a true copy of this judgement by sent to the Office of the Prosecutor
General so that it can give appropriate directives to provincial prosecutors.

Moreover, to further investigate the circumstances of this case and with a view to better serving
the ends of justice, this court has heard the testimony of four court witnesses.

The first court witness is one who has given her testimony before the High Court and here she
has testified that she has heard Ato Ayele Sime insulting Ato Hailu Asmir at the Jimma Bus
Station.

The second court witness is Ato Hailu Asmir and in his testimony he has stated that on a hearing
held on 30 March 1977 in which the appellant represented Grazmatch Adamu Gebre Wahid, he
had recorded that appellant had to pay court fees to institute proceedings and that on that very
day at §:20 p.m.,. the appellant laid in wait for him at Jimma Loncina Station and insulted and
threatened him; that the appellant after being convicted of contempt of court and sentenced to 3
months imprisonment, while he was walking to Keffa Ber, the appellant met him on the road and
uttered the word “chemlaka” (dirty meddler) and passed by.

The third court witness is Ato Kifle Tsige, the President of the Keﬁ'a Awraja Court, who testified
that he has heard the appellant insult Ato Hailu Asmir ultering the word “Chemlaka™.

The fourth court witness is Ato Befekadu Mergia, judge of the Jimma Awrajé Court, who in his
imony, stated that the memorandum of appeal of the appellant in which he wrote, “the court
was not as intelligent as the secretary” and thus committed the offence of contempt of court
against the Awraja court of Jimma was transferred to him on the basis of which he found the
appellant guilty and sentenced him to 6 months imprisonment; and that, on appeal, the High
Court quashed the decision and set the appeflant free. Ato Befekadu Mergia also testified that
upon being set free, the appealant met him and Ato Hailu Asmir on the road and insulted and
threatened both. Moreover, he testified that after the appellant was sentenced to 6 months
imprisonment, the Principal Commanding Officer at the time, i.e., November 1977 (E.C) of the
main Department of the Revolutionary Police of Jimma Province, Colonel Atlabachew Gashaw,’
had called Ato Befckadu Mergia 1o his office, had demanded an explanation why he put the
appollant in prison and had asked him to release the appellant to which he had responded that he
could not go back on his decision; that the appellant could appeal against the decision and that he
had notified the incident to the President of the Provincial High court and Representative of the
Ministry of Law and Justice with a copy to the Ministry of Law and Justice which so far did not
have any effect.

After hearing of court witnesses thus ended, the appellant, in an application he wrote to this
Court dated 8 July 1977 (E.C.) prayed:

In the charge of contempt of court brought against me before the High
Court of which I was convicted and sentenced, 1 have appealed 1o this
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honourable Court which has heard court witnesses regarding the
relationship between judges and myself. Accordingly I pray that the
Honourable Appellate Court, considering that I have already served 2
months and 11 days in prison, be lenient and release me from prison on
this very day.

Since the appellant, pursuant to his application mentioned above, has thus admitted his guilt and
pleaded that as the period he has already served in prison is sufficient for the offence, he be
released from jail, we take it that he has dropped his argument in which he denied committing
the offence of contempt of court, and insulting and threatening Ato Hailu Asmir and that,
therefore, we had not found it necessary to further treat the issue of whether or not the appeliant
has committed the offence of contempt of court.

Since the appellant had been arguing that Ato Hailu Asmir, judge of the High Court, and Ato
Befekadu Mergia, judge of Jimma Awraja Court, sentenced him 10 imprisonment because of the
personal quarrel he had with them, that he did not insult the court and that he respects his
practising profession, this court has established, based on the testimony of four court witnesses
as indicated earlier, that Ato Ayele Sime is a person who does not abserve the code of ethics
which is expected from a practising professional, does not hold the courts with due respect and
does not want the independence of the courts to be protected. He not only dishonoured judges,
but also initiated, when Ato Befekadu Mergia, judge of the Awraja Court of Jimma, senfenced
him to 6 months imprisonment, the intervention of the Principal Commanding Officer of the
Provincial Revolutionary Police who called Ato Befekadu to his office and gave him a waming,
thus engaging in conduct-for which he bears serious responsibility. The intervention of the
Principal Commanding Officer in the judicial process is improper and, as it amounts to violation
of, and trampling upon, the law, he is answerable before the law. We believe that had
appropriate punishment been decided on Ato Ayele Sime for the offence of contempt of court he
committed against the Awraja Court of Jimma by writing earlier “however, the court was riot as
intelligent as the secretary,” he could have drawn lessons from the punishment. The courts are
the judicial organs of the State playing a recognized major role in society and not private
institutions. They must be held with due respect as they are state organs which administer
Justice. Judges of courts are by law free from any influence when discharging their judicial
function. That is why the state proclaimed under Art. 11(1) of the Judicial Commission Re-
establishment Proclamation No. 53/75 and Article 9 of the Special Court Establishment
Proclamation No. 215/81, that:

“Judges shall be completely independent in the exercise of their
Sunctions; and, in the administration of justice, they shall submit to
no.other authority than that of the law.”

Accordingly, courts ranging from the Wereda Court up to the Supreme Court which are lawfully
established by the state are judicial organs which adminuster justice in complete independence
and whose decisions are binding under the law; hence, they are not impotent and objects of
redicule by individuals. The courts pass decisions which are expressions of legality and the rule
of law; they are not a voluntary gathering of individuals.

When we consider this circumstance from the point of view of the law, therefore, we find that

when the appellant was set free by the High Court despite the fact that he actuaily committed the
offence of contempt of court against the Awraja Court, the President of the High Court kept silent



although he should have taken action by himself or should have asked the Ministry of Law and
Justice to that end. And when the Awraja Court notified him that the Commanding Officer of
the Police had viofated the independence of the judiciary by intervening in the judicial process,
he failed to produce any result. Since, as we know it in practice, it is the duty of the
representative of the Ministry of Law and Justice to give administrative justice to judges who are
treated unjustly and take action against judges when they harm justice, we feel that he ought to
have taken proper action in this matter. We raise this issue here because as we are dealing with a
case in which an offence of contempt of court was committed but the offender was set free in
circumstances which violate the independence of the judiciary without any remedial action being
taken, we thought that this case can provide a lesson for the future.

As indicated earlier it can be gathered from the circumstances that Ato Ayele Sime took the
matter of his conviction by the judge of the Awraja Court to the Commanding Officer of the
Police in an attempt not only to bring Government offices into conflict with one another but also
to make the courts, which are state organs, appendages of the Police. Where a party who alleges
that a judge is in error in the exercise of his judicial function takes his complaint to a non-judicial
organ when he can take his appeal through the structure and procedures established by the
Ministry of Law and Justice, that amounts to ignoring the rule of law and undermining the
independence of judges. As hearings conducted by this court have shown. the conduct
manifested by the appellant is unbecoming of a practising lawyer and this is a ground that
justifies the cancellation of his licence. However, considering that he is the bread winner of his
family and that he is advanced in his age, this court. without further action for the moment, has
warned the appellant in open court that should he. in the future, fail to conduct himself in the
manner expected of a practising lawyer to respect the courts. his licence will be revoked.

We have confirmed the conviction of the appellant as he himself has admitted and asked for
leniency in writing with respect to his conviction for the offence of contempt of court he
committed against the High Court of Keffa Province. However, as regards the sentence of 3
months imprisonment imposed on him, considering that the objective of criminal punishment is
educational and corrective and that the 2 months and 12 days period he spent in prison is
sufficient for the offence he has committed, we have decided that he be reieased today.

True copies of the judgement shall be sent to;

The Judicial Administration Department, Ministry of Law and Justice
The Office of the President of the Supreme Court

The Headquarters of the Revolutionary Police

The High Court of the Province of Keffa and the Admimistration Section.
The Revolutionary Police Main Department of Keffa Province.

The Awraja Court of Jimma

Judgment given on this 10th Day of July 1977 (E.C.) by the
Supreme Court, Western Provinces Circuit Court.
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Ethiopian Law of Execution of
Foreign Judgements

" By Ibrahim ldris Ibrahim’
Introduction

The world today presents a picture of diverse states the interactions of which in different
spheres of life ofien result in conflicting international legal situations. These conflicting
international situations have immensely been enhanced as a result of the highly
developed transportation and telecommunication system the world has witnessed over
the last several decades. The interactions of nationals and domicilaries of different states
in such areas as family relations, trade, commerce, investment and etc. have become the
cause for the creation of contacts between the laws of such states which eventually
compete to dominate the resulting conflict in legal situations. In the desire to address
those conflicting legal situations created, states have adopted ‘Private International Law’
or ‘Conflict of Laws Rules’. ‘Private International Law’ helps these states to get
answers concerning the determination of the court having jurisdiction over a case
involving foreign elements, i.e., matters involving the laws of two or more countries, the
selection of approprizte governing law or the conditions under which a foreign
judgement could be recognised and /or executed.

The execution of foreign judgement, the topic which this short article purports to
address, is an important aspect of Private International Law. In order to assist their
courts resolve problems associated with the execution of judgements rendered by other
states, quite several states have adopted legislation which also include provisions on the
execution of foreign judgements. Many states have also entered into a treaty or
convention, bilateral or multilateral, involving the execution of foreign judgements.

Like several other states, Ethiopia, desiring to address conflict of laws situations under
which foreign judgements could be executed, has adopted its own law. This law
which includes only a few provisions is incorporated in the Ethiopian Civil Procedure
Code of 1965 ynder the section the ‘Execution of Foreign judgements and Arbitral
Awards'. Needless to mention, the draft rules of Private International Law prepared by
Professor Kene David which was supposed to appear as part of the Ethiopian Civil Code
of 1960 did not include any provision on the execution of foreign judgements.

As a close look into the Civil Procedure Code’s provisions on the Execution of Foreign
Judgements and Arbitral Awards will evidence, and as would be shown later, apart
from the fact that principles embodied therein are difficult to understand and apply, they
are so broadly formulated that they can not accommodate as many legal situations as arc
required of any law governing the execution of foreign judgements. The absence of
judicial practice and developed legal literature pertaining to the execution of foreign
judgements in Ethiopia has also frustrated the application of the Code’s provisions by
the courts. Of those few Private International Law cases so far decided by Ethiopian
courts, only two cases relating to execution of foreign judgements and cited in this

* Assistant Professor of Law, Faculty of Law, Addis Ababa University ( Former Dean of the Faculty).
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article have been identified by the author. It is also unfortunate that the tssue pertainmg
to execution of foreign Jjudgements in Ethiopia has for many years been given little
attention in the academic circle. For instance, Professors Sedler and Singer, tormer
members of the Facuity of Law of Addis Ababa University, did not give any coverage to
the issue in their respective materials (i.e. Conflict of Laws Rules for Ethiopia and
Materials for the Teaching of Private Interational Law in Ethiopia) they prepared for
the study of Private International Law in Ethiopia.

In the post Ethio-ltalian War of 1935-1940 period, it is true that Ethiopia and Ethiopians
have established much contacts with the outside world. Large number of Ethiopians
have, for one reason or another, started to live in neighbouring and far away countrics,
and quite many foreigners are permanently or temporarily residing in Ethiopia. During
the seventeen years rule of the Derg and after, Ethiopians left the country to live in other
countries, in an unprecedented scale. Over the last few years; following the country
decision to adhere to principles of market economy, the contacts the country is making
with the outside world is on the increase compared 1o, for instance, the Derg era. [he
country has been open to foreign investors. The volume of international business with
which the country is involved appears to be on the rise.

Undoubtedly,political, economic, social and cultural relations would give rise to the
proliferation of contacts, which in turn would result in conflicts between Ethiopian laws
and the laws of other countries. Consequently, there will be a likelyhood of high rise in
conflict of laws situations that need to be addressed. It would therefore become essential
for Ethiopia to revise, among many other things, its Civil Procedure Code’s provisions
on the execution of foreign judgements with a view to making them pertinent for the
inevitable and complex problems relating to foreign judgements.

In this article, therefore, an attempt is made to examine the application of the Code’s

provisions on the execution of foreign judgements, and to suggest possible solutions

 to legal situations in relation to which the Code has failed to render assistance. In

doing so, the article, it is hoped, may contribute towards the giving some insights into
the need for the revision of the provisions of the Civil Procedure Code, and in the
meantime the easing of the difficulty conforonted by the Ethiopian courts in the
application of the Code’s provisions.

As the practices of the Ethiopian courts reflected in the decisions they - rednered
on cases involving Private International Law situations would show, in those
circumstances in which the courts couldn’t get relevant provisions to guide them
solve the legal problems with which they were confronted, they had the tradition of
resorting to foreign laws and accepted practices. In view of the absence of legislated
rules directing as to whether to follow the principle of nationality or domicile on the
basis of which problems of personal status in Private International Law could be
determined, the Supreme Court was known to have resorted to the Jjurisprudence of
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foreign countries.’ Similarly, the author hopes that, in understanding the principle
pertaining to the execution of foreign judgements, Ethiopian courts might find this
paper helpful in their endeavour to seek internationally accepted principles on the basis
of which to address significatn legal issues of Private | nternational Law.

Ethiopian Principle of Execution of Foreign Judgements

It is evidently true that, however internationally minded z state may be, foreign
Jjudgements cannot command unconditional execution by the courts of that state.” In the
absence of international treaties or conventions providing otherwise, a state to whose
court a foreign judgement has been submitted for execution wsually Insists that the
foreign judgement should meet the requirements laid down in jts national laws,

Under international Law, there are now two widely accepted modes concerning the
execution of foreign judgements' > The first is exemplified by the laws of continental
Europe and Latin American countries. According to the laws of these countries, foreign
Jjudgements are accorded enforcement only after the satisfaction of prescribed
conditions, and after an exequans’ is written and authorised recognition has been
granted.” In the law of these countries, a foreign judgement, until supported by a formal
decision of enforcement /exequaiur/ passed by a tribunal of the county in which it is
desired to be enforced, will have no effect in that country. In the laws of such country, a
foreign judgement is, therefore, not regarded as conclusive.®

The other mode is characteristic of the iaws of the Anglo-American countries.’ In
accordance with the laws of these countries, foreign judgements are not executed as
such, but are endorsed by a domestic judgement, ie. judgement by - Jjudgement.
Foreign judgements are accepted as conclusive provided that certain conditions provided

' in Hallock v. Hallock (Supreme Court. Ct., Case No. 247/50) the Supreme Court of
Ethiopia gave its justifications for the need to resort to foreign faw and practice where
circumstances required. The Court stated : ... There is no codified law at present in
Ethiopia with regard to rules of private international law nor with . regard to the
jurisdiction of the courts in matters where, as in the present case, the personal status of
foreign nationals may be affected and a conflict of laws may therefore arise. In default of
an express provision of law on the subject, it is necessary to turn to general possible
principles of jurisprudence accepted in other countries.”

Robert N. Homick, The Recognition and Enforcement of Foreign Judgements in
Indonesia, Harvard Law Journal, Vol. 18, 1977, pp. 77-88.

Earnest G. Lorenzen, the Enforcament of American Judgements Abroad, Fale Law
Journal, Vol. 26, 1919-20, pp.192-193.

An exequatur is a form of preceeding which means a retrial of the foreign judgement

’ Eamest. G. Lorenzen, p. 193.

The French custom of denying conclusive effect to foreign judgements as a

matter of law goes back to the so-called Code Michaud of 1629. See Kurt H. Nadelman,
Non- Recognition of American Money Judgement Abroad and What to Do About 1t?,
fowa Law Review, Vol. 42,1957, p. 238,

? Eamest G. Larenzen, P.193. '



in the law of the country in which the judgement is sought to be enforced are satisfied.®
For istance, in English law, foreign judgements are accepted as conclusive if the
following conditions are met:

“ 1. The foreign judgement must be final and conclusive in the
country in which it was pronounced;

2. The foreign courts in question must have been competent to
adjudicate upon the matter in question:

3. The judgement must not have been cbtained by fraud:

4. The judgement must not have been obtained by proceedings

contrary 1o natural justice;
5. The judgement must not have been based upon a cause of action
contrary to  English public pohcy

In the United States, foreign judgements are also recognised and executed as a matter of
comity as conclusive judgements, provided, however, certain requirements are met.
These requirements which were established in Hilton v. Guyot case are: one. there has
been a full and fair trial conducted by the foreign court: two, the foreign court has
a competent jurisdiction; three, the foreign court has conducted the trial upon regular
proceedings; four, the defendant has been given due service or voluntarily appeared
before the court; five, there is a system in the country of the foreign court likely to secure
an impartial administration of justice between the citizens of its own country and those
of other countries; sixth, there is nothing to show either a prejudice in the court, in the
system of the laws under which it was sitting or fraud in procuring the judgement.
or any other special reason why the comity of the United States should not allow its full
effect; and seventh, the requirement of reciprocity is met.

As close examination of the Ethiopian law of the execution of foreign judgement would
suggest, of the aforementioned two internationally accepted requirements for executing
foreign judgements, Ethiopian law seems to have adhered to the second. As would be
discussed later, under Ethiopian law, before a foreign judgement isgiven effect. it is
necessary that a domestic judgement must be pronounced In order to render a domestic
judgement which confirms the foreign judgement, the coun is bound to ascertain if the
conditions stated in the Civil Procedure Code are met.'' Comparison of Ethiopian law
with the English and United States laws shows that the conditions enumerated in the
Ethiopian law are by and large similar to those outlined in the laws of these two
countries. The conditions laid down in the Code (Art 458) as prerequisites for the
execution of foreign judgements in Ethiopia are:

The common law rule that a judgement from a foreign courl with proper jurisdiction will
be given conclusive effect was established definitively by the courts of Westminister of
Foreign Judgements in Canada, The Canadian bar Review, Vol. 39, 1960 , p.69 see also
the case Godard v. Grey (1870), L. L. 6. Q. B, 139.

The Foreign Judgements (Reciprocal Enfomemem] Act, 1933, C. 13, Sections | ta 5. See
also R.H. Graveson, The Conflict of Laws, 6* Edition, 1969, pp. 663-680.

1 Hilton v. Guyot, 159 U.S, 113.

" The Ethiopian Civil Procedure Code of 1965, Article 458.
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“ a) the execution of Ethiopian judgements is allowed in the
country in which the judgement to be executed was
given;
b) the judgement was given by a court duly established and
constituted;
c) the judgement-debtor was given the opportunity to appear
and present his defence;
d) the judgement to be executed is final and enforceable; and
e} execution is not contrary to public order or morals.”

Ethiopian Law allows the execution of foreign judgement on the basis of fulfilment of
the aforementioned conditions. This is true where there is no binding international
convention on the execution of foreign judgements. As far as the knowledge of the
author goes, Ethiopia has as yet not become a party to any treaty or convention on the
execution of foreign judgements. In view of the absence of any international treaty or
convention on the execution of foreign judgements binding Ethiopia, the fulfilment of
the conditions provided in the Code has, therefore, become the prerequisite for a foreign
judgement to be executed in Ethio»pia.12

Ethiopian law contains no provisions pertaining to the requirements for the recogunition
of foreign judgements in Ethicpia. Concerning the non-inclusion of pertinent provisions
on recognition of foreign judgements in the Civil Proceddre Code of Ethiopia, the writer
feels the omission was not made deliberately. Rather , the writer considers the following
to be the major reasons for the omission of the provisions: firstly, uniike the Civil Code
of the 1960, the Civil Procedure Code was not the product of the then Ethiopian
Parliament, which had the practice of enacting a law after the draft was prepared and
thoroughly discussed by a Codification Commission. Instead, the Civil Procedure Code
was issued by the late former Emperor Haile Selassie I in the form of a Decree, while
Parliament was not in session. Moreover, unlike other Decrees, the Code was not
submitted for approval to Parliament, pursuant to Article 92 of the Revised Constitution
of 1955, and , because of this, the Decree was not accorded the opportunity for possible
improvement. Secondly, the draft of the Civil Procedure Code was basically the outcome
of one-man effort. This expert prepared his translated draft mostly teken frem the Indian
Civil Procedure Code of 1908. Apart from not being accompanied by such relevant
documents as expose de motifs, the draft was not subjected to thorough study and
discussion by legal experts, as usually done for the other codes of Ethiopia, with a view
to suggesting the inclusion of provisions such as those concerning the recognition of
foreign judgements in Ethiopia. Be that as it may, it should be noted that (since
recognition is a prerequisite for execution), if a foreign judgement is accepted for
execution, the issue of whether or not the judgement should be. recognised might not
arise. Where it‘arises, there is no reason why Ethiopian courts cannot address the issue in
either one of the following altemmatives: a) in view of the fact that execution may also
presuppose recognition, Ethiopian courts may be at liberty to extend the application of
the provisions or conditions for execution of foreign judgements provided in the
Ethiopian Civil Procedure Code to matters concerning foreign judgements requiring
recognition; or (b} they may look into the experiences of other countries, and adopt
those conditions they feel are appropriate to the Ethiopian situation, as they have
frequently done in respect of legal situations in many other circumstances.
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The conditions set by the Ethiopian Civil Procedure Code are discussed below. Prior to
proceeding to that, however, the author has found it appropriate to introduce the
procedures followed in regard to the execution of foreign judgements.

Procedures for the Execution of Foreign Judgements

Under Ethiopian law, no foreign judgement may be executed without the filing of an
application to a courtto that effect. * The appropriate court to which an application
should be made is the Federal High Court of Ethiopia."* Any application for the
execution of a foreign judgement must be made in writing and accompanied by a
certified copy of the judgement to be executed'® and a certificate signed by the president
or the registrar of the foreign court rendering the judgement which states that the
judgement is final and enforceable.'®

Regarding the copy of the judgement, two questions may be asked. Should the copy of
the foreign judgement be translated into Amharic which is the working language of the
Federal High Court'” from whatever language it was pronounced in? For instance, in
many Latin American countries, including Chile'® and Colombia,'” and also in the
former Soviet Union,?° there has been a rule providing for the translation of a foreign
judgement into an official language as a requirement for the execution of that
j!.u'.igement.21 The Venezuelan law also requires a certified and legalised copy of the
foreign judgement.

According to the Chilean Law, the foreign judgement rendered in a foreign language
must be translated by the party seeking recognition and/ or execution, and if the other
party challenges the translation, it should be revised by an official translator 2 In the
law of Brazil, it is a requirement that the foreign judgement must be accompanied by a
translation into Portuguese, and ‘that this translation must be one made by an official
Brazilian translator.

Should not the foreign judgement also be authenticated by an Ethiopian consulate in the
jurisdiction in which the foreign judgement was rendered? According to the laws of
many countries, and also in certain international legislation,?* this form of authentication

2 The Ethiopian Civil Procedure Code, Article 456(2) .
" Federal Courts Establishment Proclamation No. 25, Neg. Gaz. , Year 2, No. 13, 1996,
Art. 11(2) (a).

1 The Ethiopian Civil Procedure Code, Article 457(b).
1 Ibid, Article 457(a).
1 The Constitution of the Federal Democratic Republic of Ethiopia, 1994, Article 5(2) .

" Alfred Etcheberry O., American-Chilean Private International Law, 1960, p. 88.

1 Phanor J. Eder, American- Colombian Private International Law, 1956, p. 72.

2 The Fundamentais of Civil Procedure Code of the USSR, Article 63,

A Richard S. Lombard, American-Venezuelan Private International Law, 1965, p. 103,

2 Afiredo Ethchebery O.S, 1960, p.88.

B Paul Griffith Garland, American- Brazilian Private International Law, 1959, p.93.

M The Hague Convention of 17 July 1905, Atticle 19. See also The Hague
Convention of 5 October 1961,
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of a foreign judgement is a requirement. For example, under the law of Brazil, the
legalisation of a foreign judgement by a Brazilian consulate is mandatory. 5

When turning our attention towards Ethiopian law, we find that no express provision in
the Code requires the translation of a foreign judgement desired to be executed in
Ethiopia into Ambaric, nor is there one requiring an authentication of that judgement by
the appropriate Ethiopian consulate. According to Article 457 of the Civil Procedure
Code, 2 foreign judgement brought before an Ethiopian court for execution needs to be
certified by the president or registrar of the concemned foreign court, and submitted to
the Ethiopian Federal High Court accompanied by the application for execution. That
is what the Law says. On the other hand, one can not ignore the judicial practice that
has started to develop over the years, and according to which a foreign judgement
submitted to an Ethiopian court for execution is required to be translated into Amharic
and be authenticated by the Ethiopian consulate in the country m which the judgement
was pronounced.

An Ethiopian cour to which an application for execution of a foreign judgement is filed
is required to enable the party against whom the judgement is liable to be executed to
present his observation within such time as the court shall fix.”” The court is empowered
to decide whether or not pleadings may be submitted.”® Where it believes that there are
doubts as to certain points, the court may suspend its decision, pending the clarification
of the doubtful points.29 In principle, the court decides on the basis of the application
submitted to it. However, in case of special reasons which the court records, as, for
example, when a judgement debtor objects to the executions of the judgement for lack of
fulfilment of one or more of the conditions for execution of foreign jud%ements in
Ethiopia, the court may order that a hearing attended by both parties be held."  Where
the application is allowed and the application to have it executed is granted, the foreign
judgement is executed as though it were %i_’vcn by the Ethiopian C ourt,”' and a decision
on costs in Ethiopia may also be rendered.™

Reciprocity

Reciprocity is one of the requirements recognised in Ethiopian law for the execution of
foreign judgements. The Code provides that execution of a foreign judgement cannot be
granted in Ethiopia unless ‘the execution of Ethiopian judgements is allowed in the
country in which the judgement to be executed was given.'“ in upholding this
principle, Ethiopian law follows the course chosen by many other legal s:,'s.u;:ms."'1
which incorporate in their laws the requirement of reciprocity in order to ensure, infer

» Paul Griffith Garland, 1959, p.93.
* Mohammed Ali Mujahid v. Prosecutor of the Special Court of Ethiopia. Appeal file No,
47/78(27/7/1979 Eth. Calendar). Interview made with some Ethtopian judges.

7 The Ethiopian Civil Procedure Code, Article 459 (1).
2 Ibid, Article 459(2).
» Ibid, Article 459(3).
» Ibid, Article 460(1).
. Tbid, Article 460(3).
%z Ibid, Article 460(2).
3 Ibid, Article 458(a).

34

Istvan Szaszy, Internartional Civil Procedure, 1967, p.186.
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alia, that the foreign state recognises the judgements rendered by their courts. In this
connection, Robert A. Sedler mainains:

“If the courts of the country (a foreign country) refuse to execute
Ethiopian judgements, the Ethiopian court must, in tumn, refuse to
execute theirs. In as much as most countries will execute the
judgement of other countries, it should be presumed that any
country will execute an Ethiopian judgement unless the contrary
is provnded”

A defendant who intends to attack the execution of a foreign judgement among others,
would be expected to plead and prove that the foreign court rendering the judgement in
question would refuse to execute a judgement pronounced by an Ethiopian court. Where
the Ethiopian court is satisfied by the proof presented by the defendant, the application
to have the foreign judgement executed in Ethiopia will not be granted In relation to
the need of proving that the foreign court would grant execution to a judgement of the
Ethiopian forum, the experiences of states might be different. In the United States, it is
customary to show reciprocity by an affidavit of two American lawyers, and that these
Iawycrs must be those practlsmg in the state before whose court the foreign judgement
is submitted for execution.”® In the Law of Venezuela, the courts must be satisfied in
each case that reciprocity exists.”’

The doctrine of reciprocity which has retaliation agamst a state as its basis, but which
may simultaneously victimise innocent mdlwduals. has been 2 controversial issue
since 1895, when the case of Hilton v. Guyot was decided by the Supreme Court of the
United States. Since then, criticism has grown against refusing to execute a foreign
judgement for reasons of lack of reciprocity. [t is argued that reciprocity might cause
injustice to an individual foreign litigant because of the policies of the country whose
court has rendered :he Judgemem There are arguments that the practice of reciprocity
should be eliminated.”

Interestingly, many states do not include reciprocity as a prerequisite for the execution
of foreign judgements. Argentina is one of those Latin American countries which do not
require reciprocity as a precondition for the enforcement of foreign judgements.*’

In Brazil, as well, recognition and execution of foreign judgements is not based on
reciprocity. In the United States, despite the Supreme Court’s decision in the Casé of
Hilton v. Guyot, many states, including New York and California. have rejected the

» Robert A. Sedler, Ethiopian Civil Procedure, 1968, p. 394.

:: Richard S. Lombard, American -Venezuelan Private International Law, 1965, p.98.
ibid.

: Albert A, Ehrenzweig and Erick Jayme, Private nternational Law, 1973, p. 53.

The American Restatement of Conflict of Law does not accept the doctrine of
) reciprocity, See Article 434, Comment b,

»© Werner Goldschmidt and Jose Rodriguez-Novs, American- Argentine Private
International Law, 1966, p.34
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doctrine of rrsci;:orcoc:i’fy.41 Despite such criticism, however, the requirement of
reciprocity still plays a significant role in many states, including, of course, Ethi()pia.'12

A Court Duly Established and Constituted

The Code sets forth two issues affecting the court which rendered the foreign judgement:
due establishment and due constitution.*” In discussing these requirements, it becomes
necessary to ascertain the appropriate law by which the foreign court is deemed duly
established and constituted. Should such matters be determined on the basis of Ethiopian
law? Or the foreign law? Or international law? No guidance is given by the Code, thus
rendering the application of the criteria very difficult.

States establish institutions which they think appropriate to resolve various kinds of
disputes. These may include institutions such as an admiralty court, a family council, an
ecclesiastical court, an Islamic court. Let us assume, for example, that a certain type of
court that rendered the judgement the execution of which is sought is unknown in the
Ethiopian legal system. Should an Ethiopian court consider such foreign court as duly
established, and consequently execute its judgement? If so, on the basis of what law?

A certain type of tribunal established in one state may be unknown in another state. In
view of this fact, it would, therefore, be absurd to test the status of a court of one state
by the law of another state which may not have an identical or even a similar court in its
territory. In the opinion of this writer, it suffices for the Ethiopian court to resort to the
law of the foreign country concerned to determine whether or not the tribunal rendering
the judgement sought to be executed is one duly established.

Similarly, the determination of the jurisdiction of a foreign court is another difficult
issue. Let us examine a hypothetical problem. A person obtaining a judgement against
another person in France files an application to a court in Ethiopia for execution of the
judgement. In assuming jurisdiction over the defendant, the French court may have
acted in accordance with Article 14 of the French Civil Code, which empowers a French
court to entertain a claim against a person whether or not he has French nationality or
residence. On the other hand, because under Ethiopian law, residence of a defendant is a
requirement for location of jurisdiction, should the Ethiopian court refuse to execute the
French judgement, for the simple reason that the assumption of jurisdiction on the part of
French court is inconsistent with the Ethiopian concept of jurisdiction? Which country’s

4 Barbara Kulzer, Seme Aspects of Enforceability of Foreign Judgements: A Comparative

Summary, Buffalo Law Review, Vol. 16, 1966, pp. 90-91. In the Case Eire v. RR
Tompkins the requirement of reciprocity these days, although the principle in the Hilton
V. Guyot case has not been overruled by the Supreme Court, there is now a tendency for
State Courts in the United States to be free to abandon the requirement of reciprocity.
States can abandon the reciprocity requirement by court decisions ( eg. Island Territory -
of Curacao v. Salitron Devices, Inc., 489 F. 2d 1313 (2d Cir 1973) or by legislation
(Restatement (Second) of Conflict of laws, No. 98 (1973) and Restatement {Third) of the
Foreign Relations Law of the United States No. 481 (1987).

Donald P. Balke, Conflict of Laws: Effectes of Foreign Judgement, Cornell Law
Quarterly, Vol. 12, 1926-27, pp. 62-66.

“ The Ethiopian Civil Procedure Code, Article 458(b).
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law should be taken as a basis to determine the jurisdictional competence of the French
court? The Ethiopian Law? Internationally accepted rules? Again, on this question. the
Code is silent and there has not evolved an Ethiopian judicial practice applicable to this
situation.

In determmmg Jjurisdiction, 2 number of different methods may be observed in the world
today In the Anglo-American legal systems and also in the laws of many Latin-
American countries, jurisdiction is defined by the law of the rendition forum. i.e. the law
of the country whose court has pronounced the judgment.*?

In the legal systems of such continental law countries as Greece,” Turkey' and
Austna, on the other hand, the jurisdiction of a court is ascertained on the basis of
the law of the recognition forum, i.e., the law of the country in which execution of the
foreign judgement is sought. For example, in Swedish Law, foreign judgements are
recognised [and executed], if they are rendered by a court which had jurisdiction
according to Swedish concepts and if that court has applied the substantive rules
acceptable to the Swedish private international law. 9

In other legal systems, such as that of Venezuela, jurisdiction is understood in an
international sense.”® In French law, whether or not the foreign court had jurisdiction on
the matter, is examined in the light of what is called a double-barrelled principle.
According to this principle, the foreign court must have had: a) international requirement
determined by Private International Law of the renmdition forum and b) domestic
jurisdiction to be determined in accordance with the iaw of the rendition forum.”'

indubitably, each of the aforementioned standards has its own weakness, rendering none
of them worthy of being recommended for Ethiopia. If jurisdiction is to be defined by
the law of the rendition forum, the following situation could be encountered: a
judgement in personam (against an individual) may be rendered by a French court upon
assuming jurisdiction over a non-resident defendant. Since, in the law of Ethiopia, it is
residence of the defendant that serves as a ground for jurisdiction for purposes of
judgement in personam, the execution of the judgement of the court of France
contradicts with Ethiopian law. If, on the other hand, the jurisdictional grounds of
recognition forum are chosen, this choice would evidently be adverse to the general
notion that a court should have jurisdictional competence based upon its domestic

“ J.G. Castel, Jurisdiction and Money Judgements Rendered Abroad: Anglo-

American and French Practice Compared, The McGill Law Journal, Vol. 4, 1957,
pp. 153-157
s Istvan Szaszy, pp.269. See also Paul Griffith Garland, p. 94. See also Alfredo
Etcheberry O. 1960, p.6.
Albert A. Ehrenzweig, Charalambos Fragistas and Athanassios Kiano Pulos,
American-Greek Privale fnternational Law, 1957, p.31.
Turgue Ansay, American-Turkish Private International Law, 1966, P.69.
Ignaz Seidl-Hohenveldern, American-Austrian Private International Law, 1963, p.96.
¢ Hakan Nial, American-Swedish Private Internationai Law, 1965, P.69.
30 Richard 8. Lombard, pp.99-100. See also Walter S. Johnson, Conflict of Laws,
2nd Edition, 1962, p. 761.
George R. Delume, American French Private International Law, 1960, p 160.
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law, and not on any other law, and that the existence of the domestic law evidences the
existence of adequate proof of jurisdiction.

To define jurisdiction. as it is understood in the international sense, is not acceptable
either, for the simple reason that, no international definition of jurisdiction commanding
universal acceptance has evolved. The only attempt so far known to this author
made to form an international definition of jurisdiction was that by the Bustamante Code
of 1929, which unfortunately has not recorded a success in wmnmg the acceptance
of even those Latin American countries which took part in its drafting. ™

Insofar as the Ethiopian choice is concerned, it would be advisable to adhere to a method
of definition of jurisdiction in which a compromise solution is atlamed Ethiopian law
may accept the law of the rendition forum in appropriate circumstanes.™ C onsequently,
care must be taken so that Ethiopian courts in matters pertaining. for instance. to land
situated in Ethiopia or to a patent recognized and registered by the govemment of
Ethiopia are not ousted of the jurisdiction they acquire under Ethiopian law. The
assumption of jurisdiction by a foreign court must atso not be incompatible with the
general principles of international law. In cases where the jurisdiction assumed by the
foreign court rendering the judgement is found to be repugnant to the Ethiopian interests,
or that the jurisdiction is considered to be of Ethiopian courts exclusively, the foreign
judgement should not be executed in Ethiopia.

In this connection, it is worthwhile to cite a very early decision of the High Court of
Ethiopia in which a request for compliance with a foreign judgement was, in the absence
of local jurisdiction, rejected.” This foreign judgement was pronounced by the Court of
Bombay, India, and the subject matter was a piece of land. situated in Ethiopia, and
possessed by a foreign national. The High Court of Ethiopia treated the case afresh, and
decided that land situated in Ethiopia should be disposed of in accordance with the law
of Ethiopia, and, of necessity, by an Ethiopian court.

Oppertunity by the Judgement-Debtor to Present and Defend his Case

Under Ethiopian law, the requirement that a judgement-debtor should be given an
opportunity to appear and presem his defence is another condition necessary for the
execution of a foreign Judgement * The judgement-debtor must have been served with
a summons in due time, so that he could avail himself of the opportunity to defend the
case. If the debtor of a foreign judgement has not received a legally sufficient notice,
because ineffective means were used when effective means were readily available, so
that in consequence the debtor failed to appear in court, the foreign judgement cannot be
executed.*®

52 The Havana Convention on Private International Law, 1928, also known as the

Bustamnate Code, adopted by 15 states of Latin America.
Artur Nussbadm, Jurisdiction and Foreign judgements, Columbia Law Review, Vol.4,
1941, p. 221.

53

* Norman Bentwich, Private International Law in Ethiopia. The fnternational Law
Quarterly, Vol. 4, 1951, p. 114,

3 The Ethiopian Civil Procedure Code, Article 458(c).

* Robert A. Sedler, pp. 110-119.
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Under international law and practice, a foreign judgement passed against a defendant
who was not duly. served in sufficient time with the document instituting the
proceedings leads to a refusal of execution. The foreign court is duty bound to ensure
that the defendant is informed in sufficient time of the suit insituted against him so that
he can defend himself or his interests as the case may be. Here, it is worthwhile to take
note that the court rendering the foreign judgement must be one having jurisdiction on
the parties for the service it ordered to be regarded as acceptable. A personal foreign
judgement rendered without jurisdiction on the parties is internationally invalid.”

In Common Law, except in the event of a voluntary appearance, voluntary submission
by agreements or becoming a shareholder in a company,” an actual service of
proceeding within the territory of the court is an essential prerequisite, for a court to
exercise jurisdiction in a personal action. In English law, courts do not recognise the
power of a foreign sovereignty to extend its jurisdiction to a person beyond its territory,
unless they were subject thereto by virtue of either domicile or citizenship, On the other
hand, if a judgement-debtor has been given an opportunity to plead his case but failed to
do so, a foreign judgement rendered ex parte may not be dismissed for lack of

jurisdiction.

In international law, the law of the rendition forum is the law on the basis of which
summons may be served on defendants. Where a foreign judgement is filed for
recognition and /for execution, the fact that the standards employed as regards the
issuance of services to the defendants must be found acceptabie to the recognition forum.
The nature of services given should be adequate to suggest basic faimess. The foreign
judgement may not be executed if the recognition forum is convinced that the party
was not given proper service of summons.”

Finality and Enforceability of a Foreign Judgement.

The fourth prerequisite for the execution of foreign judgements in Ethiopian law refers
to the fact that the judgement must be final and capable of being enforced.® In
considering this prerequisite, an attempt should be made to answer the following
questions. What do finality and enforceability mean? What sort of foreign judgements
are deemed to be final and enforceable? Which country’s law should be consulted to
determine the finality and enforceability of a foreign judgement?

As is true of a number of other legal situations considered above, Ethiopian law does not
include provisions which could help find solutions to these questions. The situation is
exacerbated by the absence of judicial practice in the area. Due to this reason, in order
to be able fo address these questions from an Ethiopian point of view, resort to foreign
laws and judicial practices may be helpful.

Wharton, Conflict of Laws, 3rd Edition, p.649.

R.H. Graveson, 1969, pp. 665-667.

lstvan Szaszy, p. 574 '

The Ethiopian Civil Procedure Code, Article 458 (d).
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The concept of finality and enforceability implies that the foreign judgement sought to
be executed is not liable to review, modification or be set aside by another judgement.”’
The concept of finality, according to a British judge named Lord Herchell, implies that
the judgement pronounced is conclusive, final, and for ever established the existence of
rights of which it is made to be conclusive evidence in a country. o2

A judgement deemed final and enforceable is said to obtain a status of res judicata, and
is, therefore, binding upon the parties to the suit in questlon * 1t is maintained that the
issue of finality of a foreign judgement (a judgement as defined by Ethiopian
procedural law includes an order and a decree)™ should be considered in ihe light of
specific circumstances, which includes: judgements on appeal. ex parte judgements, a
judgement the execution of which has been suspended by the court rendering the
judgement, a judgement in which no definite amount or form of remedy for restitution is
provided, an interlocutory order, a maintenance decree and a custody decree.

Because a foreign judgement may be executed only where it is final and enforceable, an
application submitted for the execution of a foreign judgement on appeal or under
review would undoubtedly not be accepted under Ethiopian law. A judgement in defauls
of appearance of the defendant is also considered as final and enforceable,
provided, however, that the court rendering the judgement had jurisdiction, that the
defaulting party was given the opportunity to appear in court and present his defence but
failed, or that he had not lodged an opposition to such a judgement within the period
fixed by the law of the rendition forum, before the same court has pronounced the
judgment.®®

Concerning a foreign judgement from which no appeal is pending but the execution of
which has been suspended by the court of the rendition forum the general practice is that
the action on the judgement is maintainable, despite the views expressed by some courts
that the plaintiff should be denied of the right of action on the judgement. But until the
outcome of the rendition jomm is known, execution may be suspended by the
recognition forum as well.® However, its execution would be liable to suspcnsnon, until
the suspended judgement is rendered definite by a subsequent ]udemem of the

rendition forum.

Other particular examples in referenge to which the problem of finality and
enforceability may appear are interlocutory orders, maintenance decrees and custody
decrees. As regards a foreign interlocutory order, the accepted practice is lo view the
problem in the light of whether lhe order has been pronounced prior to, or
together with the final Judgement An interlocutory order rendered before the final
judgement is given is obviously not considered to be final, and is therefore

o Walter S. Johnson, Conflict of Laws, 2nd Edition, 1962, pp. 758-759.

& Nouvion v. Freeman, 15 App. Cas.l. See Notes, Law Quarterly Review.
Vol. 6, 1890, p. 238.

@ J.H.C. Morris, The Conflict of Laws, 9th Edition, 1973, P. 1039.

“ The Ethiopian Civil Procedure Code, Anticle 3.

z G. C. Cheshire, Private International Law, 2nd Edition, 1961, p. 659.

Notes and Legislation: The Finality of Judgements in the Conflict of Laws, Columbia
Law Review, Vol. 41, 1941, p. 889.

& Ibid, pp 889-890.

1bid, pp. 887-889.
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unenforceable. Where, however, the order is rendered as part ot the final Judgement.
undoubtedly obtains finality and enforccability.™

As a matter of peneral practice, a foreign mdmtcnanu decree s deemued final and
enforceable. it the decree is not capable of variation,” ¢ ancerning those decrees tor
variable maintenance. some holdings pertaining to arrears and instalments which has e
faillen due have been agreed upon to he final and enforeeable.” Whether or not the status
of finality and enforceability might also be attributed to a judgement imulving the
custody of a child, the usual practice is to tackle the issue by taking the best interests of
the child into account.”

With regard 1o the appropriate law of country by which the issue of finality and
cninn.n.ablht) of a foreign judgement might be tested, two practices are recognised
world-wide, ™ " According to the first practice, to determine whether or not a certain
Judgement is final and wnforceable, it is necessary to refer to the law of the country
whose court pronounces the judgement or the rendition forum. The second practice
argues in favour of the law of the court to whose jurisdiction the judgement has been
referred for execation or the recognition forum. Though no express provision is available
to this effect in Ethiopian law, the requirement embodied in the Civil Procedure Code
that the foreign judgement must be accompanied by a certificate signed by the president
or the registrar of the rendition forum  to the effect that such judgement is final and
entorceable, may imply that Ethiopian law has favoured the former practice.’

Public Order and Morality

Under Ethiopian law. as is also true of the laws of many other countries,” meeting the
requirement of pubhc order and morality is also a prerequisite for the exeoution of a
forcign judgment.”® Public order is a doctrine which serves as a safety valve for a
country to enable its courts to deny effect to foreign [laws and] judgements which, for
onc reason or another, should not be enforced.”’ The concept of morality also refers to
the fact that those foreign judgements appearing repugnant to the conduct, customs or
accepted practices of the society of the recognition forum would not be carried out.
Since a foreign judgement contrary to the morals of a society also implies violation of
the ij:‘blic order, the writer of this article concentrates his discussien upon the latter
term.

he

Arthur Von. Mehern and Donald T. Trautman, Recognition of Foreign Adjudication:
A Survey and a Suggested Approach, Harvard Law Review, Vol. 81, 1968, p.58.

hi¢ J. H.€. Momis, p. 103

n G. G. Cheshire, p. 661.

7 Notes and Legislation: The Finality of Judgements in the Conflict of laws,
Columbia Law Review, Vol. 41, 1941, pp. 887-888.

» Ibid, p. 566.

i The Ethiopian Civil Procedure Code, Art 457(b).

” Istvan Szaszy, Private International Law in the European Peoples Demacracies, 1964,
pp. 160-170.

i The Ethiopian Civil Procedure Code, Art. 458(e).

7 Istvan Szaszy p.279. William E. Hoider, Public Policy and National
Preferences: The Exclusion of Foreign Law in English Private International Law,

. International and Comparative Law Quartely,1968, Vol. 17, Part 4, pp. 926-929.

Istvan Szaszy, p, 578, see also the source cited at footnote 71 above.
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The term. public order. is a difficult term to define. and several attempts to define 1t
have proved to be a failure.”” The maost that can be said of the term is that it is a
developed concept and that it tfinds its expression in vanous state s basic mworal.
ideological. social. evconomic and cultural  ideas. and in constitutions. statues. and
practices of courts.” The exceution of a foreign judgement which jeopardises such basic
ideas. laws and court practices, theretore. cannot be granted for the reason  that the
public order ot that country is endangered. Undoubtediy. this also applies tor Ethiopia,

The concept “public order  which s also reterred to as public policy  indeed plays o
restrictiye role against the exceution of foreign judgements. Picey and Morris wrote:

wThe Court will not enforee or recognise a right,
power,capacity, disability, or legal relationship arjsing
under the law of foreign country, if the enforcement or
recognition of such right, power, capacity. disability
or legal relationship would be fnconsistent with the
fridamentul policy in English law. i

The employment of the principle of “public order does prevent the execution of foreign
judgements, and this is the case with the law of every country. [t is an essential
requirement in the execution of foreign judgements. It helps prevent the application of
foreign law on the basis of which the forcign judgement is rendered as being
repugnant to the recognizion forum. 1t also helps prevent injustice in the circumstance of
the particular case before the court such as the harsh affliction of the foreign law in
rendering the judgement.

Under Ethiopian law, the grounds on which foreign judgements could be denied
execution for violating public order are not enumerated in the Code, nor has there been
any attempt on the part of the courts to enumerate them. However, ir the opinion of this
writer. there are a series of internationally recognised grounds that may be employed
by Ethiopian courts to deny execution of foreign judgements for “public order reasons.
These include:

First, a foreign judgement obtained by fraudulent means. whether as the consequence of
an act of the party in 'whose favour the judgement was given, or that of the foreign
court is denied execution.’ For example, the doctrine of public order may be invoked
when a foreign judgement is proved to have been procured by false evidence; as a result
of the suppression of material facts which, if cited or discovered, would have affected

7 Supra, note 2, p. 279. Nelson Enon Chong, Public Policy in the Conflict of laws:
A Chinese Wall Around Little England? International and Comparative Law Quarierly
Vol. 45, Part 3, 1966, pp. 534-637,

® The Public Policy Concept in the Conflict of Laws, Colombia Law Review. Vol. 33,
1933.p.514. '

:: Dicey and Morris, Conflict of Laws, $th Edition, 1967, p.72. .

The American Statement of Conflict of Law, 1934, Comment (a) on Section 440.
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the-outcome of the case;Ba

or where the foreign judges were themselves interested in the
outcome of the action.*

In English Private International Law, the condition that a foreign judgement sought to be
executed in a country must have not been obtained by fraud is included in the law as an
independent requirement.’® A defendant in the foreign judgement is empowered to
appeal against the execution of such judgement on the ground of fraud. Consequently
the court can hear and de!ermme the very same evidence and defence tendered in the
proceedings of the foreign court. * Where it is established that, for instance, the plaintiff
had mislead the foreign court to reach the judgement by way of perjury or the judges of
the foreign court were interested in the subject matter of the case itself, English courts
cannot enforce the foreign judgement. In the Ethiopian case, it could be argued the same
way, for such requirement is covered by the public order requirement.

Second, a foreign judgement rendered by a court of a state the government of which
Ethiopia opposes, for instance, a judgement from a state whose government is outlawed
by the International Community for its grave v1olal1ons of fundamental rights and
hurman freedoms, is unlikely to be executed in Ethiopia.® 7 Further. a foreign judgement
will not be enforced in Ethiopia if it pertains to the recovery of proceeds of prostitution,
though the contract may be held valid by the law of the foreign court. or debts from
gambling, usury, sale of drugs or breach of any other contract considered unlawful under
Ethiopian law.

Third, a foreign judgement which precludes an opposing judgement of an Ethiopian
court rendered on the same cause of action, even if the Ethioptan judgement is given
later is not executed.®” As is expressly provided in its Civil Procedure Code. Ethiopia
never attributes effect to a foreign ﬂgudgemem contradicting an Ethiopian judgement.
even if the latter is not yet finalized.

And fourth, foreign judgements which are @f a public law nature. such as
administrative,” tax” and criminal Judgemems are dented execution. Under the
general principles of international law, the doctrine on the execution of foreign
Jjudgement applies only to civil and commercial matters. Public law judgements are

¥ Istvan Szaszy, p. 278.

. H. Graveson, The Conflict of Laws, 6th Edition, 1969. pp. 674-675.
3 Marussia Bam - Reid, Recognition and Enforcement of Foreign Judgements,
International and Comparative Law Quarterly, Vol. 3 Pan, 1, 1954, pp. 49-50.

hd Zelman Cowen, Foreign Judgements and the Defence of Fraud, Law Quarrerly
Review, Vol. 65, 1949, pp. 82-86.
i lan Brownlie, Principles of Public Internationul Law, 2nd  Edition, 1973, pp. 101-108.
% The Ethiopian Civil Code, 1960, Article 1716.
# istvan Szaszy, p. 279. See also The Venezuelan Civil Procedure Code, 1916, Atticle
748(4).
* The Ethiopian Civil Procedure Code, Anicle 8(2).
o The American Statement in the Conflict of Law, Section 443,
:2 Albert A. Ehrenzweing and Erick Jayme pp. 79-80.
Ibid.
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considered to be promoting the governmental imferests of a foreign state for which
Eﬂﬁwh,amﬁgnmdmmmwﬂlmtbwomemagm

Indlelightofﬂléptinciphoftuﬂmalitywhichnodoubthastmivetsal acceptance and
respectable judicial support, countries are not willing to execute foreign penal laws.>* n
connection with the English courts, Cheshire has said that English courts would not lend
its aid to the enforcement, eiﬂmd'wectlyordirecﬂy,ofaforeignpennl law.

In this connection, a problem that deserves our concern is the determination of the
status of a civil aspect of criminal judgement, as, for example, a grant of damages
by a foreign criminal court to the victim of a crime. Should an Ethiopian
court enforce that aspect of the judgement pertaining to the damages? As courts in many
other countries execute such a judgement rendered by a foreign criminal court,”® there
seems to bé no reason why Ethiopian courts should not follow this accepted practice.
Moreover, under Ethiopian law, a suit for damages sustained as & result of a criminal
act may be lodged separately in a civil division or tried together with the criminal
‘nthe criminal division.”' Consequently, it appears immaterial whether the civil
aspect of the judgement is rendered by a civil or a criminal Court; and the judgement
should be executed by an Ethiopian Court.

Concerning foreign tax judgements, the “pevenue rule”, which is a rule of international
practice, denies recognition and execution of them For instance, courts in the United
States do apply the paragraph “reverue rule” to refuse enforcement of foreign tax
judgements.” In Ethiopia, certainly as a matter of public order, foreign judgements
based on tax law could not be executed.

Conclusion

As is true of every member of the community of nations, increasing international
intercourse will undoubtedly cause Ethiopia to have to deal with such problems as the
execution of foreign judgements. As Ethiopia would like its judgements to be executed
by foreign courts, so it is required to render similar treatment to judgements pronounced
by foreign courts. In the desire to enable its courts to discharge their functions pertaining
1o the execution of foreign judgements, it is, therefore, necessary as well as timely for
Ethiopia to consider revising the Civil Procedure Code’s provisions on the execution of
foreign judgements.

The author insists that special attention should, inter alia, be given to improving the
requirements for the execution of foreign judgements provided for under the Code’s
Article 458. The requirements should be revised in such a way that courts could apply
them with no or minimum difficulty. In other words, Ethiopia ought to clarify and

The Lotus case (1927) P.C.I J., see. A. Ne 10.

@G. C. Cheshire, Private International Law, Tth Edition, 1965, p. 329.

Ignaz Scidl- Hohenveldern, , p.- 1 13

The Ethiopian Penal Code, 1949, Article 100.

In the case Her Majesty the Queen. Etc. V. Gilberton, 597 F. 2d 1161 (9th Cir. 1979).

an Oregon court applied the ‘revenue rale’ to uphold the dismissal of an action to
enforce a British Colombian tax judgement against Oregon citizens.
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elaborate the Code’s provisions so that they could easily be understood and applied. As
they stand now, they are not sufficient to accommodate as many legal situations as
similar provisions of the laws of other countries do. By revising the Code’s provisions
on the execution of foreign judgements, Ethiopia must get itself prepared for the
inevitable Private International Law problems it encounters.
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TRANSLATION AND TRANSLATORS’ RIGHTS UNDER ETHIOPIAN LAW:
A COMPARATIVE STUDY

BY
Tsehai Wada*
INTRODUCTION

Different laws - international as well as domestic - give due recognition to and aim at protecting
the rights of creators of works of the mind. At the international level, major international human
rights instruments provide for the recognition of “everyone’s right to the pratection of the meral
and material interests resulting from any scientific literary or artistic production of which he 13
the author” ' That branch of law which gives due recognition to and protects the rights of
creators of works of the mind is known as copyright law. Authors, as creators of works of the
mind are, therefore, subjects of every copyright law. Some of the major rights of authors for
which they seek the protection of the law are: the exclusive right to authorize the production.
reproduction, adaptation and translation of their works.

This article discusses one of these rights, i.e., translation rights, which in short means the rights
of authors to make or authorize the making of translations of their works into other languages.
Accordingly, attempts are made in this article to show the status of translation rights under the
copyright law of Ethiopia as well as major international copyright conventions and domestic
copyright legislation of some countries. Moreover, translators’ rights which are closely related
to the subject at hand, are discussed along with translation rights for sake of comprehensivness.

In order to grasp the issues to be raised with regard to the two rights under discussion. the article
begins with some important concepts pertaining to the general law of copvright and conciudes
with few recommendations which aim at making the copyright law of Ethiopia consistent with
other laws.

1. Main Features of Copyright Law

1.1 Definition
Copyright, as an area of the law that focuses on the rights of creators of “works of the mind”
may be defined as “an intangible, incorporal right granted by statute to the author or originator of
certain literary or artistic productions, whereby he is invested, for a limited period, with the soll.
and exclusive privilege of multiplying copies of the same and publishing and selling them.”
Copyright law thus protects not only the rights of authors, but aIso all other originators or
creators of works of the mind such as composers, sculptors, translators’, etc.

* Lecturer in Law, Faculty of Law, Addis Ababa University

' Art. 27(2) of The Universal Declaration of Human Rights, and Art. 15(1Xc) of The International

Covenant on Economic, Social and Cultural Righrs.

? Henry C. Black, Black's Law dictionary, 4® Ed., West Publishing Co., St. Paul Minn, (1951). Note-

copyright may also be defined as “the exclusive, legally secured right to produce (as by writing or

printing), publish, and sell the matter and form of a literary, musical, or artistic work (as by dramatising,

novelising, performing, or reciting in public, or filming) for a (limited) perioc. Webster 's Third New

International Dictionary, G. and C. Merriam Co., Springfield, Mass, (1981).

3 Corpus Juris Secundum, Vol. XVIIL, Copyright and Literary Property, Secs. 24-29 ...translations are
. copyrightable as original works...”
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1.2 Protected Works

Most copyright laws do not st protected works exhaustively.  Thus, one may only find an
tlustrative indication of protected works under different laws. Accordingly, most laws recognise
the following as protected works: . .literary works. such as books, pamphlets. journal articles.
..musical compositions. radiophonic works...works of figurative arts, such as drawings.
_illustrations. geographical maps...cte.”" In the absence of an exhaustive listing. "any other work
created by the intelligence of the author and presenting an original character are deemed to be
warks of the mind." and considered as protected works.

1.3 Ownership

Copyright, being an intangible. incorporeal right raises many issues which are inapplicable to
ownership of corporeal properties. With regard to ¢orporeal objects. ownership 15 "the right. in
virtue of which a thing is submitted. in an absolute and exclusive manner. to the action and will
of a person” " This definition presupposes the total possession of a given corporeal property” and
the right of ownership is perpetual.” However, with regard to ownership of a copyright. an author
is neither a total possessor of the property, ie. the material object of the work. nor is the
ownership perpetual. This is so. for at least two main reasons, These are:

a. Copyright deals. with the “world of ideas” which are by themsehes intangible and
incorporeal. In order 10 achieve their importance. ideas have to be communicated to the public at
large. Moreover. once an idea is communicated. the author is no longer master of the idea. tor
the public possesses it and cannot be divested of it.” Thus. in the words of Planiol. “the idea [of
rights of authors] clashes with that of a nght of ownership. which assumes the pessibility of
exclusive possession. The truth is that authers are entitled to recompense. This result has long
been achieved in practice by allowing authors a monopoty of publication."m

It should also be noted that the corporeal ownership of the material object of a given literary
work. such as a book or a journal belongs to the purchaser. donee. or possessor of the object but

* Article 1648 (a-d). Civ. Code of Ethiopia. (hereafier C.C.)

For more details see also:

a. Marcel Planiol. Treatise on the Cnal Law, Vol. |, Part 2. 12th. Ed., translated by Loutsiana State Law
Institute, (1959). pp. 300. 501.

b. Corpus Juris Secundum, supra note 3.

¢. Articles 2 and | of The Berne Convention for the Protection of literary and Artistic Works revised at
Paris on July 24. 1971 and The Universal Copyright Convention as revised at Paris on July 24, 1971,
respectively.

* Article 1648 (¢), C.C.

: Planiol. supra note 4(a). quoting Aubry and Rau. Vol.ll, Sec. 190, p.256.

lbid.
* bid, p.379.
® Ibid, p.502. Note that copyright law does not protect ideas in their pure state, but only the form through
which ideas are given siructure and expression. For more details see Claude Colombet, AMujor Principles
af Copyright and Neighbouring rights in the world: A comparative Luw Approach, UNESCQ, Paris,
{1978). pp. % and 0.
" Ibid.
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not to the author. The corporeal and the incorporeal ownership of a given literary work are,
therefore, independent rights exercised by owners of the material object and authors.
respectively.'!

b) It is noted above that ownership is in principle perpetual. However, authors’ rights over
their works or the duration of monopoly are not perpetual and, therefore, limited to the maximum
period provided by law.'> The rationale behind this is that literary works grow old rapidly and
die. They cannot last if they are not .commented upon, analysed, and discussed. Thus, they
become historical monuments, documents, and textbooks for schools. Hence, based upon
considerations of the general welfare, literary works fall within the genera! domain, afier
remunerating the author (during his/her life time) and the nearest heirs (after his/er death).'’

14 The Two Basic Rights.

Authors’ rights are usually divided into two, i.e. economic and moral rights. The former refer to
the economic exploitation of the fruits of works of the mind, while the latter refer to non-
pecuniary rights or rights concerned with the personality of authors. Accordingly. the law grants
authors the right to produce, reproduce, and authorise the adaptation and translation of their
works and thereby protect their economic rights and thus be financially compensated for their
toils in producing literary works. Many authors, therefore, make their living by exercising their
economic rights and collecting royalties from either producers (for example theatrical
performances), or reproducers (for published works), adapters (for exam ple, cinema works). and
transfators.'* Moral rights, as noted above, deal with the personal rights of creators (authors).
Given the fact that literary works are expressions of the personalities of their authors, the law
guarantees that the reputation, honour, and freedom of creators should remain free from
interference. The rationale behind this is that, “when an author produces a given literary work. he
does more than bring into the world 2 unique object having only exploitative possibilities: he
projects into the world part of his personality and subjects it to the ravages of public use. which
creates possibilities of injury to the creator other than merely economic ones."'> Moral rights
under the law, therefore, protect authors from such injuries and mainly consist of the following
rights: the right to refuse to create; the right of patenity; the right to prevent deformation: the
right to create and publish in any way desired; the rightto prevent every mutilation or other

modification; the right to withdraw and destroy the work; and the prohibition against all other

"' Art. 1663(1) C. C. The sub article reads as follows: “Assignment of the work™
“The incorporeal ownership of the author shall be independent of the ownership of the material object
which constitutes the protected work.”

2 Under Ethiopian law, literary works are protected for a period of fifty years from the date of publication.
See Arts. 1670(1) and 1672 (posthumous works) of the C. C.

* Planiol, supra note 4(a) pp. 502,503

“ TheC.C. grants all economic rights except for the right to authorize translations (Art. 1655) to authors
and their heirs under Arts. 1652,1553,1654 and 1670. Note also that Article 1670 is entitled “Heirs of
the Author - 1. Pecuniary Rights™,

5 Martin A. Roeder, The Doctrine of Moral Rtights: A Study in the Law of Artists, Authors, and Creators,
Harvard Law Review, Vol. 53,(1940), p.557.
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modification; the right to withdraw and destroy the work: and the prohibition againsi all other
injuries to the creators’ perscmality.“S

1.5 Translators’ Rights.

As far as translated works are concerned, translators are assimilated 1o authors under the law.
This means that translators will have all rights guarantecd to authors under the law. One may at
this juncture ask whether or not translators are creators and also question the reasons why the
Jaw assimilates them with authors.

In the strict sense of the term. transiation is not a mere transmission of words. It is rather a field
of work that demands much more expertise than mere transmission. Translators as mediators
between cultures have. therefore. much responsibilitics than authors. This is said for the reasons
that:

the translation must not betray, but on the confrary must
faithfully render, the author's thinking; the translator must
grasp the author’s thinking perfectly, and find appropriate
words to express it accurately. He must therefore have
complete mastery of the two languages and of the subject
matter of the work, thus expressing his own personality in it. It
Jollows that to translate is to create.. 7

Translators equipped with such skills are. therefore. required 1o be faithful both to their readers
and to the author of the original work. They cannot. therefore, replace the author’s ideas with
those of their own and must convey the former s ideas in an understandable and attractive way to
their readers.

For all the above reasons. translations are protected as original works and translators are
assimilated to authors under the law. Thus. intemnational conventions as well as domestic laws of
many nations recognise the mora! and economic rights of translators. 1t should. however. be
noted that some laws require that translations should bg original and creative'* while the rest do
not mention this except for stating that transiations are protected as original works.”

'® Ibid. p.556. The Article deals extensjvely with all the rights listed here and readers are advised to refer
to the Articie for more details. The C.C. of Eth, also recognizes the moral rights of authors under
different articles. See Articles. 1671 -moral prejudices: 1673(3) -rights of public authorities; 1665 -
alteration of a work: 1674 - protection of literary or artistic rights of ownership,

" G.Renga. Les droits des traducteur sur le plan international . Babel. Vol 11. No 2. (1956), pp.73 et. seq.
as quoted by Zivan Radcjkovic, Translation rights and translators’ rights, Copyright Monthly Review of
The World Intellectual Property Qrgonization and the United International Bureaw for the Protection of
Intellectual Property, Tth. Year (1971}, p. 195.

'* F R.G.. The copyright Law of 1965, Art. 3; Hungary, 1969 Law. Art. H2)% Daly. The Law of 1941,
Art.4; Peru, The Law of 1961, Arnt. 8; and Romania, Copyright Decree, {1956), At 10.

® The C C. also provides under Art. 1649(1) that “without prejudice to the rights ot the author of the
original work translations....shail be protected as original works' It should also be noted that translators,
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2. TRANSLATION RIGHTS UNDER INTERNATIONAL LAW

The protection of literary and artistic ownership is one of the subject matters of international Taw,
which ensures the effective protection of rights internationally. It, therefore. follows that
translation rights are also intemational in character. Accordingly, many bilateral and multilateral
treaties have been signed between states with a view to guaranteeing sufficient protection to
authors of works of the mind. The Berne Convention for the Protection of Literary and Artistic
Works of September 9, 1886 and The Universal Copyri§ht Convention of September 6. 1952 are
the most prominent among similar multilateral treaties.

The right of authors to translate or authorise the translation of their literary works is recognised
by and guaranteed under both conventions.”’ The Berne Convention limits the period of
protection to ten-years, while the Universal Convention limits the period to seven years. Despite
the fact that both conventions recognise the right of authors to translate or authorise the
translation of their works, and limit the period of protection to ten and seven years, respectively
both have failed to bring about a universal consensus. The most contentious issue in copyright
conventions is striking a balance between the interests of developed and developing nations. The
issue revolves around guaranteeing strong protection to authors - which is the view of the former
states and minimising the period of protection which is advocated by the latter group of
nations.

As far as the Berne Convention is concerned, it was created by the colonial powers during the
heyday of colonialism.2 Though it may be said that they were legally represented by the
colonising powers, developing countries did not take part in the making of the convention. At its
initial stage, the Berne Convention was taken as a success, for the original members shared
common principles and the level of Iegal protection already provided by each member 1o its own
nationals was comparatively uniform.

At the end of World War Il and the beginning of decolonization, the applicability of
~universality of authors’ rights" started to be challenged at every front. Thus, newly emerging
independent states started to voice their opinions at different international fora, and forced
amendments and revisions to the treaties. The Stockholm Revision Conference (of the Beme
Convention), convened in June 1967 and the Paris Revision Conferences of July 24, 1971 (of
both conventions) are cases in point.

just like authors do not have the exclusive right to authorize the retranstation of their works, pursuant 1o
Art. 1655 C.C.
¥ The following analysis is limited to these two Conventions only. Thus, other treaties whether bilateral or
multilatersl are not considered in this work. The Beme Convention of September 9, [886 was amended
by the Paris Additional Act of May 4, 1896; revised at Berlin on November 13, 1908; supplemented at
Bemne on March 20,1914; and revised at Rome on June 2, 1928; at Brussels on June 26, 1948; at
Stockholm on July 14, 1967; and at Paris on July 24, 197!, The Universal Convention was revised at
Paris on July 24, 1971,
21 See Article V of both Conventions.
2 Alan H. Lazar, Developing Countries and Authors’ Rights in Intemational Copyright, Copyright
Symposium, Number Nineteen, Columbia University Press, New York, London, (1971), p. 6.
2 Ibid. pp. 8 and 9.
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As noted above. the importation of literary works. in particular educational materials. on
favourable terms and a relatively free access to translate foreign literary works were the central
issues that hampered the smooth copyright relations between the two groups of countries. By
way of striking a balance between the diverging interests of these two groups of nations, the
Berme Convention was amended so as to allow reservation. while the Universal Convention
allows translation under license.”> Moreover. the payment of rovalties to authors of original
literary works has also remained a bone of contention between the copyright relations of the two
groups of nations since [971.  Accordingly. the status of translation rights under the two
conventions in 1971 looks as follows:

Under the reservation system (Berne}, ..a work can be transiated
without the author's consent and without any compensation being
paid... whereas, under the licensing system bath of these are
required. Under (the former) system, if the author of the original
work has not exercised his right to make or authorise the making of
a transiation of that werk.... that transiation right lapses and falls
into the public domain; on the other hand, under the Universal
Convention, if the work has not been iranslated within seven vears
joflowings first publication, it does nof thereafter fall into the public
damain.”

[t should be noted that. though there seems to be an agreement between member states of the
Universal Convention to enact implementing legislation. this was not pursucd by all for different
teasons. Thus, despite the fact that major copyright exporting countries took an active part in the
making of the convention and put on record their views on translation rights. which was one of
the most contentious issues.”® the U.S. for one, did not include a provision for compulsory
licensing in its implementing legislation. Moreover, a noted American copyright lawyer
maintained at the time (i.e. 1955) that "there is no reason to suppose that any country of Westermn
Europe will do so (i.e. enact implementing legislation for compulsory licensing): nor is it likely
to become a wide-spread practice in the Western Hemisphere.:? For these and other reasons
proposals to revise both convemtions, in paﬂichlhr those provisions that deal with translation
rights, were put forward at different occasions,> and brought about the Paris Revision of July 24.
1971.

The revision conferences of 1971 introduced many changes pertaining to authors’ rights and in
particular translation rights. Accordingly, the Bemne Conv::ntion added an appendix containing
six articles which form an integral part of the convention.”” The Universal Convention on the

2 This was introduced by the Berlin revision of November 13, 1908 and later limited to the right of
transaltion by the Rome revision of June 2, 1928. The Universal Convention on the other hand prohibits
reservation. See Article XX.

¥ Radojkovic, Z, supra note 17,p. 192.

% por details see Theodore R. Kupferman and Matthew Foner (eds.), Universal Copyright Corvention
Analyzed, Report of the Rapporteur-General, Blake's Report. Federal Legal Publications, Inc., New York,
(1955), pp. 229 - 232.

27 erman Finkelstein, Right of Translation: Anticle V of the Universal Copyright Convetion, in
Kupferman and Foner, supra note 26, p. 61. )

2 For details see Radojkovic, Z. supra note 17 p. 195.

# article 21 of the Berne Convetion of 1971.
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other hand added four sub-articles, which are substantially the same as the appendix.” Some of
the major changes introduced by these conventions are the following:”'

a, A state regarded as a developing country in accordance with the established practices of
the UN General Assembly is entitled to certain privileges subject to making a special declaration
to this effect that is effective during a period of ten years or may be renewed for subsequent
periods of ten years each.

b. A developing country has the right to authorise the translation of literary works into its
official language or one of the languages, as the case may be, if no translation

of the work into these languages is published within a definite period. However, translations can
be authorised only under compulsory licenses and only for the purposes of teaching, scholarship,
and research,

c. The term of protection of the right to authorise translation may be three years rather than
seven years (as provided under Article V of the 1952 convention). However. in cases of
translations into languages which are not in general use in one or more developed countries, the
term may be reduced to one year. A developing country may also substitute for a period of three
years a shorter period (which may not be iess than one year) by agreement with a country in
which the same language is in general use only in cases when the language in question is not
English, French, or Spanish.*?

As far as translators’ rights are concemed, neither the Berne nor the Universal Convention
originally contained provisions that recognise these rights. However, translators’ rights were
expressly recognised and given protection by the Berlin revision of the Berne Convention
(November 13, 1908) and supplemented by the Rome and Brussels revisions.> A similar
provision was also added to the Universal Convention during the Paris revision in 1971.>*

3. TRANSLATION RIGHTS UNDER NATIONAL LEGISLATION

Authors’ rights to translate or authorise the transiation of their literary works (i.e., translation
rights) are recognised and given protection by the domestic legislation of many nations. These
countries include both the developed and the developing nations. It should, however, be noted
that some countries restrict translation rights either by invoking reservation (Berne Convention)
or in pursuance of Article V of the Universal Convention. Exceptions 1o’ these are Egypt and
South Korea which have limited the period of protection to five years. Moreover, some

® Articies V bis, V ter, and V quarter of the Revised Universal Convention of 1971,
! Since the appendix and the three additional sub-articles of the Universal Convention are substantially the

- same, the following discussion focuses on the latter only. Moreover, the changes introduced by the

Conventions are summarized and readers are advised to refer to original texts for details.

2 According to some critics, the reduction in the term of protectic:: loses much of its importance since

these three languages are widely spoken in many parts of the world and literary works published in these

languages are more susceptible to unauthorized translations than other publications made in other

languages. For this and other changes introduced by the 1971 revision conferences, see Boguslavsky,

Mark, The U.S.S.R. and International Copyright Protection, Progess Publishers, Moscow, (1979) pp. 93-

133,

» Article 2(3) reads as follows: “Translations... of a literary or artistic work shall be protected as original

works without prejudice to the copyright in the original work™

* See Article V bis (1),
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2

countries, such as Chile, China, Dominican Republic, and Panama authorise translations
depending on compliance with registration formalities.**

According to a survey conducted in 1971, except for Ethiopia, the former Byelorussian state and
the former Soviet Union all other nations recognise translation rights and give protection to them
under their respective domestic copyright legislation. The Romanian copyright law., however,
protects only the moral prerogatives of authors.® As far as translators’ rights are concerned,
almost all domestic copyright legislation protect translated works as original works and grant
translators the same rights -economic as well as moral - as authors. The domestic legislation of
many countries recognise and protect translators’ rights without prejudice to the rights of the
author of the original work and provide that & translator may not prevent other translations of the
same work, unless the author has also conferred that right upon him or her. Moreover, with
respect to a work that has passed into the public domain, a translator has copyright only in his or
her version of the translation. It is also interesting to note that translators’ rights are made
subject to requirements of originality under domestic legislation of some countries: El Salvador
(in so far as a translation contains original matter), Hungary (provided that the translation has an
individual, original character), and Romania (provided that the translation has a creative
character and presents an intellectual, creative work).”’

4. THE COPYRIGHT LAW OF ETHIOPIA
4.1 General

Book NI of the Civil Code of Ethiopia. in particular Title XI. deals with literary and artistic
ownership. Translation right is, therefore, one of the subjects dealt with in this part of the Code.
It should also be noted from the outset that the law of literary and artistic ownership (copyright)
appeared for the first time in the legal history of the nation in 1960, i..e., the enactment of the
Civil Code.”® Moreover, as far as the source of the law is concerned, the drafter admits that:

Title XI (Literary and Artistic Ownership) is one of those parts
of the Civil Code which draws heavily - if not exclusively - on
foreign and, more particularly, French legal concepts...(The
Law of March 11, 1957, L.102 of France) in a simplified form,

3 Radojkovic, Z. supra note 17, pp. 192, 193. For further details see, H.L. Pinner (ed.) World Commight
Encyclopaedia, Vol. IV, SijthofT, Leyden, Holland, (1958), pp. 310-339 (translations), and pp. $9-
65(retranslations). .

e Radojkovic. Z.supra note 17, p.193. The U.S.S.R. Copyright legislation and the Civil Code of the
R.S.F.SR. were amended in 1973 and 1974, respectively. so as to accord authors the right to authorize
translations of their works. See Arts. 102 and 489.

* Ibid. pp. 196-198

** Shifa Soressa, Prorection of Literary and Artistic Praperny Under Ethiopian Law, (Unpublished Law
Library Archives) (1992), guoting S. Pankhurst, The New Ethiopian Penal Code, 3 Ethiopian Observer,
{1958). p. 270,

See also, Rene David, Sources of The Ethiopian Civil Code, Journa! of Ethiopiun Law, Vol. 4, No. 2.
(1967), p. 346.
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has become Title X1... of the Civil Code. It is one of the slices
of "Western Law" incorporated in the law of Ethiopia.”’

The rights of authors recognised under this copyright law include inter alia: the right to an
incorporeal right of ownership in the work created notwithstanding that the work was executed in
pursuance of a contract of employment for the perfromance of a project entered into with a third
party;40 publish the work; "' produce or reproduce the work during one’s life time;** authorise
adaptation;“ prevent the work from being presented as his/her own, if altered by a third party:*
and demand the cessation of the infringement of the right, the destruction of the copies or
adaptions made in breach of the law and claim damages for the moral and material prejudice
caused by the breach.*’* It should, however, be noted that public authorities may in the general
interest authorise the presentation or reproduction of a work or its adoaption, after such work has
been published, notwithstanding the author’s oppositiorn.“ Such authorisation is to be
determined by a special law providng in particular for fair com‘})ensatiOn,, and in no
circumsantces may public authorities authorise the altenation of a work *

4.2 Transiation Rights.

Under the Civil Code of Ethiopia, an author cannot object to the translation of his work.*®
Moreover, a translation made without the authorisation of the author shall expressly state this
fact at the beginning of the work and failing such a statement, it shall be deemed to be prejudicial
to the author’s right.""‘:a Thus, unlike copyright laws of many countries and the major copyright
conventions (discussed above) the Ethiopian copyright law strips authors of their right to deny
authorisation for the translation of their original literary works. It should, however, be noted that
authors just like any other person have the right to translate their own works, for this is not
forbidden by law.

Given the fact that the Ethiopian copyright law has taken a unique stand on translation rights,
which is inconsistent with the internationally accepted principle, i.e. the sole right of authors to
authorise the translation of their works till they fail into the public domain, many questions
which seek the rationale behind this exceptional situation may be raised. Some of the questions
which may be raised in this regard are inter alia: 1s the law influenced by the copyright law of
France, i.e., its origin? s it also influenced by custom or customary law of Ethiopia?. Was the
issue raised and if so how was it entertained during the making of the law?. The answers to
these questions are given in the following paragraphs.

* Harrison C. Dunning, Property Law of Ethiopia, (Unpublished, teaching material), (i967), p. 177
quoting Rene David, Les Sources Du Code Civil Ethiopien, Revue Internationale Le droit Compare,
Eol 962) p. 603.
Article 1647 (3), C.C.
“! Article 1652, C.C.
2 Article 1653, C.C.
* Article 1654, C.C.
“ Article 1665, C.C.
** Article 1674, C.C.
“ Article 1673, C.C.
*'thid. Note: To this author's knowledge no such iaw has been enacted so far.
:: Articie 1655 (1), C.C.
Ibid.
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It is noted above that the Law of March 11, 1957 of France was grafted into the copyright law of
Elhiopiam and hence this is the sole source of the law. Article 40 of the copyright law of France
of March 11, 1957, however, expressly grants authors the right to authorise or deny authorisation
for the translation of their works. Moreover, France is a party to the two conventions discussed
above and a nation which recognised translation rights as early as 1851 in a bipartite copyright
convention concluded with Great Britain, known as the Paris Convention of November 3, 1851.
Thus, it may be concluded at this point that the copyright law of France is not the source of the
above-mentioned uique stand in the Ethiopian copyright law.

It is also noted above that copyright law appeared for the first time in the legal history of
Ethiopia in 1960, with the enactment of the Civil Code.”? Thus. unlike other areas of the Code
which were influenced by local customs or customary laws, Title XI was not affected by these
for. there is no evidence which can enable us to trace the presence of such restriction on
translation rights in the local customs or customary laws of the nation.

As far as the making of the copyright law of Ethiopia is concerned. the drafter had allotted a
separate chapter for "Literary and Artistic Ownership”, i.e. Chapitre 11 -" De La Propriété
Litteriare ou Artistic”. in French and submitted the 'same to the Codification Commission.
Accordingly, Articles 36-63 of the original drafi were changed into Articles 1647-1674 of the
final version of the Code with minor amendments. Under the original draft. (of the French
version) authors were not given the right to authorise the translation of their works (Article an>
Thus, Article 44 of the draft was changed into Article 1655 of the final version of the Civil Code

without any amendment.”

In light of the above three points, one may only conclude that neither the source of the law nor
the influence of local customs or customary laws were the reasons for the exceptional stand.
Moreover, the fact that Article 44 of the draft was unchanged during the deliberations of the
Codification Commission shows that this was originally inserted by the drafter and passed
without objection. It should also be noted that despite the fact that many articles under Title X1
of the Civil Code are verbatim copies of the copyright law of France, the drafter did not give
anywhere his reasons for making such an exception on translation rights. Thus, in the absence of
background materials. indicative of the reason(s) behind this exception, one may only guess the
rationale behind it.”

5% Supra, note 39.

5! Finkelstein, H, Supra Note 27, at p. 53, footnote No. 6.

*2 Supra Note 38.

3% The Article reads in French as follows:

Traductions

(1) - L'auteur ne peut s opposer a la traduction de son oeuvre.

(2) - La traduction faite sans |’autorasation de I"auteur doit mentionner de facon express, au debut de
’ovrage cette circonstance.

{3) - Faute de cette mention, elle est reputee porter atteint aux droit de |'auteur.”

% See, Civil Codification Materials, Book 3, Property (Unpublished, Law Library Archives), pp. 12 - 20
and p. 177 for amendments on Title X1 (Minutes of January 8, 1958).

% See Major Issues on Translation Rights, Infra, 5
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4.3 Tranalators’ Rights.

Under the Civil Code of Ethiopis, translations are };rotected as original works, without prejudice
to the rights of the author of the original work.”™ Accordingly, translators are assimilated to
authors and &s far as their (translated) works are concerned, they have equal rights with authors.
Translators, however, cannot object to the retranslation of their works, for the same right is not
given to authors.”’ Thus, as far as translators’ rights are concemned, the copyright law of
Ethiopia is consistent with major international copyright convetions as well as the domestic
legisiation of many courntries.

5 Major Issues on Translation Rights.

It is noted above that the Ethiopian copyright law took & unique stand on translation rights in
contrast with major international conventions and domestic laws of many other nations.
Moreover, despite the fact that the law was imported from France, it was noted abuve that the
law deviated from its source and that no explanation was given for this either by the drafter or
the Codification Commission. In light of these facts, it will be important to inquire into the
reason(s) that compelied the law maker to enact such a law and also show the difficulties to be
encountered in implementing the law. Accordingly, the following discussion will address issues
such as: What was the motive of the drafter or the legislature in depriving authors of their right
to deny authorisation for the translation of their works? If there were any convincing reasons
for this during the making of the law, i.e., in 1960, are these reasons still valid today three and a
half decades after the enactment of the law? To what extent have Ethiopian translators availed
themselves of this right? and finally, though authors do not have the right to authorise the
translation of their works, can they demand the payment of royalties from u'anslators‘?

In the absence of an authoritative document showing the legislative intent behind Arttcle 1655, it
is admitted that the quest for the rationale cannot be anything but a guess. Accordingly, the first
reason that may come to one’s mind is the need to draw from the advanced literary cultures of
other nations, in particular for educational purposes. This, as noted above, is the stand of many
dcvelopmg countries during negotiations on international conventions. Though this appears to be
logical, since Ethiopia is not a party to any one of the international conventions to date, she is not
obligated to protect foreign literary works. Thus, the Civil Code provisions are applicable to
mdlgmous literary works only, but not to foreign works. It should, however, be noted that in
1958, i.e., during the making of the copyright law, the Codification Commission was not totally
unaware of the need to acquire literary works for educational purposes, for it was then decided
by the Commission to amend Article 49 of the draft (the current Article 1660 of the Civ. C.) so
as to include the following sub-article:

(3) - Where the work is ot of print, copies or reproductions
thereof are authorised in several copies if made for
educational parposes.‘”

% Article 1649. C.C

7 Article 1655(1). C.C.

% See Civil Codification Materials, supra note 53 (C.C. 79). The Frech text reads as follows:

Les Copics ou reproductions sont authorisees plusieurs exemplaires, a des fins d’ensignement, lorsque
1'ouvre est epuise.



But, again for an unknown reason, neither the Amharic (which is the controlling version) nor the
English version of the Code contains this sub-article. Moreover, public authorities are given the
power to authorise the presentation, reproduction, or adaptation of literary works in the "general
interest”, which may arguably include educational purpcsses.59 It should, however, be noted that
though the advancement of education at the cost of authors’ rights was the concem of the
legislature, neither of the above cited Articles, 1660 or 1673, deals with translation rights, for
translation is made free to all under Article 1655. It, therefore, appears that the reason for
restricting translation rights was not for educational purposes, for had it been this, the legislature
would have included the exception under either of the above cited articles.

In the absence of a clear legislative intent of rationale, one may also guess that the legislature
intended to enrich the literary culture of the nation by allowing translators to translate any work
without the necessity of seeking authorisation or formal licensing to make their works available
to the general public. 1t may also be added that this may help to strengthen the cultural
integration between peoples of different cultures and languages living in the nation. Though this
seems to be 2 noble idea, whether Ethiopian translators have availed themselves of this freedom
is a matter of opinion. It is, however, apparent that Ethiopian translators, for one reason or
another, are not yet interested in translating local literary works into other local languages and
this is a fact that can be seen from the display of books in every book shop. Despite the fact that
the first printing press was introduced in 1897 and the nation has abundant protected literary
works,® a significant number of translated works, most of them from English to Amharic started
to be produced in the early 1980s. Nonetheless, the quality of translated works has been
questioned by critics at different times.®’

Though it is clear from the above that there is an apparent scarcity of literary works translated
from one local language into another, there seems to be a good opportunity in the future to
produce such works for many other languages are currently used as mediums of instruction and
official languages in their respective regions. Morecver, many literary works as well as. official
gazettes and journals, hav: started to be published recently in different local languages.
However, despite the free hand given to translators under Article 1655 of the Civil Code,
whether Ethiopian translators will use the freedom to translate original literary works from one
local language into another or continue translating only foreign works remains to be seen.

A relatea issue with regard to transiation rights is whether or not authors of original literary
works are entitled to remuneration (royalties) when their works are translated. It is shown above
that under the Civil Code, an author cannot object to the transiation of his work. Moreover a
translator who translates a literary work without the authorisation of the author is mandatorily
required to expressly state this fact at the beginning of the work and failing such a statement, it
shall be deemed to be prejudicial to the author's right (Article 1655). This is the only provision
that deals with the legal relation between an author and a translator.

* Article 1673. (C.C.)

“ Note. Between 1940 and 1949( 1948 and 1957 G.C.) 100 books, most of them Amharic original works,
were published per year. See - Asfaw Damte, Ye Amarigna Tebebe Kalat (1940 - 49 E.C . Tobia Monthly
Bulletin st Year, No. 9. (1985 E.C.) p. 40.

*! Melekete Tesfa, Ye Tirgum Serawoch Ateyayakinet (The Questionability of Translated works), Mahlet
Monthly Bulletin, Vol. I, No. 1. {1985 E.C.), pp. 20-33.
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Apart from the above, Title XI of the Civil Code does not provide a clear answer as to whether
an author is entitled to claim a royalty from a translator. Moreover, remuneration even in cases
of reproduction {publication) is not treated under the Title, but under Title XVI (contracts for the
performance of services) and in particular under chapter 7, which deals with "publishing
contracts”. It should be noted that Article 1664 of the Civil Code (under Title XI) makes a
reference to this chapter.éz Accordingly, Articles. 2692 through 2694 deal with "authors’
remuneration” However, the conditions of remuneration under these articles are limited to the
contract to be entered into between the author and the publisher as defined under Article 2672
and not applicable to the relationship between authors and translators.®

In light of the above, and in particular in the absence of a clear legal provision which allows or
disallows the payment of royalties to authors in cases when their works are translated, one may
easily note that the issue is open to interpretation. The fact that there are no any authoritative
texts written on the subject“ also contributes to the problem at hand. One may, however, argue
that since the law has not expressly disallowed the payment of royalties, authors may claim
remuneration from translators in cases where their works are translated. This may also be
substantiated by the fact that had the legislative intent been to disallow this right, it would have
provided a clear provision to this effect and, therefore, what is not disallowed under the law is
allowed. Moreover, in a case where a translator wishes to translate a given literary work with the
authorisation of the author,®® the latter can have the opportunity to enter into a contract with the
former and agree on the sum, or withdraw his consent, in which case the translator will be forced
to translate without authorisation and state this fact in the translated work.

€2 » ricle 1664 - Makes reference to rules governing contracts of publication.

The conditions on which literary or artistic rights of ownership may be assigned by the author to third
parties shall be as provided for by the chapter of the code relating to “contracts of publication” (Articles
2672-2697).

¥ Chapter 7. Publishing Contracts.

A publishing contract is a contract whereby a party, hereinafter called the author, assigns in whole or in
part his incogporeal right in a literary or artistic work to the other party, hereinafter called the publisher
who undertakes to reproduce or produce the work and distribute it to the public. Note that Art. 2680
imposes on publishers the duty to seek the authorisation of authors in case when they want to translate
literary works submitted for publication. The article reads as follows: Article 2680 - Modification and
Translation. An authorisation to reproduce or produce a work shall not imply an authorisation to adapt it,
to modify it or to authorise its translation. Under Title X1 of the civil Code, an author has the rightto
authorise the adaptation (Article 1634} and prevent the aiteration of his work (Articles 1665 and 1671), but
not the right to authorise the transletion of his work. (Artilce 1655).

5 The only works done in this area are the following three senior papers written by graduating students at
different times:

1. Shifa Soressa, supra note 38.

2. Tamru Wendimagegnehu, Some Aspects of the Ethiopian Law of Literary and Artistic Properiy-an
Inquiry inta the Source and Scope of Protected Rights, (Unpublished, Law Library archives), (1971).

3. Seleshi Zeyohannes, The Ethiopian Law of Literary and Artistic Property, (Unpublished, Law Library
archives), (1983). Note also that while Tamru argues that *..the pecuniary benefits from ...translated works
accrue to the translator...”(p.53), Shifa on the other hand maintains that “(W)hat Article 1655 purports is
the possibility of translating a work without securing authorisation from the author. But, in no way does it
deprive the author of material remuneration. ...Thus, the phrase “without prejudice to the rights of the
author of the original work” in Article 1649 should be interpreted in such a way to protect both economic
and moral rights of the original author.” (pp. 35 and 36).

53 Note that this is not forbidden by law. See Article 1655 (C.C.).
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On the other hand, one may also argue that the law, by stripping authors of their right to deny
authorisation for the translation of their works, has at the same time stripped them of the right to
remuneration by translators. This is so for the reason that Article 1655 purports to protect the
"right of paternity" only, for it is expressly provided that "failure to state the fact that a
translation is made without the authorisation of the author, shall be deemed to be prejudicial to
the author’s right” and nothing more. Thus, the non-payment of royalty by a translator is not
prejudicial to the author’s right. Moreover, when one looks at Article 1655 from a practical
point of view, if translators are not legally required to seek the authonsatlon of authors - unlike
in cases of publication, production, reproduction, and adaptat:on there cannot exist a contract
between the two parties (i.e. the author and the translator) and. therefore. no agreement on the
sum to be paid.

As far as moral rights of authors are concerned. the law expressly provides under Article 1665
that "notwithstanding any stipulation to the contrary, the author may prevent his work, if altered
by a third party, from being presented as the author’'s own". Moreover, authors may also scch
civil and penal remedies in cases where their moral nghts are affected.®’ This may arguably
extend to authors’ right over translated works and it appears that they can demand the correct
translation of their original works without any alteration.

% See Articles 1652 - 1654 of the C.C.

¢’ See Anticles 1674 of the C.C. and Articles 675-679 of the Penal Code of Ethiopia. The Penal Code
seems to limit the scope of protection to the right to authorise the production.and reproduction of protected
works.
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CONCLUSION AND RECOMMENDATIONS

Creators of works of the mind have enriched the cultures of their societies and the world at large
through their efforts to create new ideas and express them in different forms. The present level of
cultural development would not have, therefore, been achieved without the endeavour of creators
of works of the mind who have toiled and even sacrificed many other interests to create new
works. Authors, as creators of works of the mind, have also contributed to the development of
the literary cultures of their fellow citizens.

Due to the fact that authors have the incorporeal right of ownership only over their works and
that the corporeal right of ownership is exercised by others, literary works are vulnerable to a
variety of unauthorised uses. Accordingly, literary works can be published, produced, adapted,
and translated without authorisation or remuneration. Piracy of such works is, therefore,
prevalent in many countries, in particular those that have weak copyright laws and inefficient
enforcement mechanisms. In order to curb such practices, international conventions, as well as
domestic copyright laws of many nations, give due recognition to and protect the moral and
economic rights of authors.

Ethiopian copyright law, however, for an unknown reason deprives authors of their right to deny
the authorisation for the translation of their works. Moreover, the law does not expressly provide
that authors are entitled to remuneration from translators in cases when their works are translated
without authorisation. The issue is, therefore, left open for ini:erp:etutiou.‘53 The following
suggestions are, therefore, made in order to fill the lacunae created by the law and make
Ethiopian copyright law consistent with intemnational conventions, to which Ethiopia may
possibly make herself a party in the near future,

I Major international conventions, which were originally tuned to the interests of the
developed countries have only recently started to respond to the interests of the
developing countries, too. Accordingly, the periods of protection, in particular for those
works to be employed for the purposes of teaching, scholarship, and research, have been
drastically reduced so as to accommodate the interests of developing nations. Many
developing nations, including African nations are, therefore, parties to the international
conventions discussed above.”® Since all other provisions of the dopyright law of
Ethiopia are more or less consistent with these conventions, Ethiopia should amend
Article 1655 of the Civil Code and make herself a party to the Universal Convention,
which has a wider scope application and a comparatively larger number of member
countries than the Berne Convention.

2. So far, the absence of translated works from one local language into another might not
have necessitated the need to revise the law. The current usage of different languages for
official and academic purposes, however, will soon create favourable conditions for the
translation of original local literary works into other local languages. Thus, the
amendment of the law will be timely and beneficial to local authors who are stripped of
their rights for unknown reasons.

“ There are no reported cases on this particular issue.
 For list of countries that joined the two Conventions, see Bogushvinlgj, M. supra note 32 pp. 93 and 95.
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3. The law should also expressiy provide that authors are entitled to remuncration from
translators, for the latter’s creative works are derivative and not original.

4, It is, therefore, suggested that the following Articles should be amended to read as
follows:

Article 1655 - Translations

Only the,%:mor shall have during his life the right to authorise the translation of
his work.

Article 1670 - Heirs of the author - [. Pecuniary rights.

(1) The author’s right to authorise the production, reproduction, adaptation
or translation of his work may, afier his death, be exercised by his heirs
for a period of fifty years from the time of publication of the work.”

Article 1673 - Rights of Public authorities.

(1) Public authorities may in the general interest, notwithstanding the
author’s opposition, authorise the presentation or reproduction or its
translation or adn?tation, after such work has been published by its
author or his heirs.”

7 With this amendment, Sub-Articles 2 and 3 of Article 1655 will be redundant and should, therefore, be
deleted.

?! Sub-Article 2 should be maintained as it is.

™ Sub-Articles 2 and 3 should be maintained as they are.
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By Getachew Aberra**

The institution of the amicus curiue has been an important feature of the commeon law system. [t
also appears in some form or another in the civil law system. Particularly in the common law
system, the institution has been serving important purposes of justice for ages now. However,
the treatment it has been accorded in legal literature does not match with its importance. There
is generally a dearth of material dealing with this old and important institution.

More importantly, there appears to be very little awareness of the nature and functions of the
amicus curiae among law makers, judges and practitioners in Ethiopia. Considering the current
developments in Ethiopia where various civil organizations and advocacy groups are being
formed with a view to advancing and promoting individual and group rights, discussions on the
nature, functions and relevancy of the institution of the umicus curiae are necessary and topical.

This paper is aimed at provoking such discussions. The paper is divided into two parts. Part one
deals with the nature and the scope of function of the umicus curia. Part two examines
traditional and modern Ethiopian practice regarding the amicus curive followed by some
concluding remarks on the relevance of the institution to the Ethiopian situation.

Part I
General

1. Nature of the Amicus Curige

The Latin term “amicus curiae’ is derived from the Greek phrase, amavkas kuriyay, which
literally means a friend of the court.'! The amicus curiae, as a friend of the court, is a
bystander who, when a judge is doubtful or mistaken, may inform the court?

The forerunner of the present amicus cupiae was the consilium under Roman law who could
be appointed by the judge from among attomeys to advise and assist the court in the
disposition of a case before it.> His opinion would cnlighten the court on points of law with
which it was not familiar.

The literal meaning of the umicus curice as a friend of the court has technical
significance in the sense that he is a friend of the court and not of the parties. Heisa
bystander who may, when the judge is doubtful or mistaken as to questions of fact or
of law. inform the court. The amicus curiae is. therefore. distinguished from an
advocate or attorney. in that the fatter represents a party and is regarded by the law as
a party to the dispute before the court having an interest in the outcome of the dispute
and cannot, as such, be a bystander, a triend of the court.

* Jhes paper was 1ird sponsored by and presented 1o the Ethwpian Women 1 awsers Association. It has sinee
been  partaliy moditied as a result of further research work and also to nevommedate the comments off peer
[CVILWEES

* ¢ Assistant Protessor, Faculty of 1 aw, Addss Ababa University.

" IMack s Law Dictionary . West Publishing House, St Paul. Minn. (1998 p.S4

! Compus Juns Secundum Section 3A, thereinatter CI8) p.422. For a discussion of the roles of interational
organizations as amreus curee before the Intemational Court of Justice, see C.W. Jenks. “The Status of
International Organizations in Relation to the International Court of Justice™, Grotious Transactions,
vol. 32 (1946} p. 1 et. seq,

* The drmcus Curiae”,

vol. 55 No. 4 (1960) p.469.



The amicus curiae must also be distinguished from those who are formally represented in
any civil or criminal proceedings. Those formally represented are what are referred to, under
procedural laws, as necessary and intervening parties. These are parties who have “‘vested
interests” in the case and on whom any decree passed by the court in respect of the interests
litigated in the proceeding is binding. The amicus curige is not any of these parties; nor does
he represent any of them. He is not, therefore, bound by the decree of the court. In fact, he
can lm;:r on be a party to a dispute in respect of which he had earlier acted as an amicus
curiae.

The role of the amicus curiae is, upon designation by or leave of the court, to interpose in a
dispute and inform or advise the court with regard to points of law or fact about which the
court is doubtful or which may escape its attention.

The interposition of a person as an amicus curiae in any proceeding may have the effect of
undermining the position of a party and enhancing that of the other party. But this does not
make the amicus curiae a party to the proceeding. The amicus curiae is concerned, and must
concern himself solely, with the true statement of the facts and of the law. Thus, objectively,
no interest of any party is made better or worse of as a result of the interposition of the
amicus curiae as a friend of the court,® or conversely, no party can have any legal interest in
ths facts and the law relevant to the issue or issues before the court remaining hidden from
it.

Early English practice would show that any bystander would volunteer as amicus curiae and
offer an advice to the court without any invitation from it and without the consent of the
parties. Thus “ a bystander would make an appearance as wf amicii curige and {would)
inform the court of the truth”.” The modern conception of this term is a combination of
features of the Roman concilium who may be appointed by the judge and the English wt
amicii curige who made an appearance on his own initiation, without the cofisent of the
parties and invitation by the court. Accordingly, today, the court has the right to appoint,
and to grant leave to any person to appear as an amicus curige. The consequence is that no
person can be, and act as, an amicus curige in any preceding unless he is appointed or
granted leave to appear as one by the court.®

‘Ibid.p.470;so,too,apmmiwhohasservedasamicmcuriaecanagainserveasanam'cuscurmof

the same casc in a subsequent proceeding - ibid.

* In modern practice, however, the consent of the parties can have influence on the decision of the

court to grant or reject application to file amicus brief though the judge can overrule the objection of

the parties - Black’s Dictionary, op. cit. page 54; H. Abraham, The Judicial Process, Wynnewood, PA

£l993) P. 235; see discussion of this point on pp. 8-9 of this paper.
Thisisl:mcrintheConﬁnenmhgdSynemwhmlhejudgehasamleinmisingquwﬁonsof fact

andlawﬂmnintheCommonLawSyﬂmwhmﬂ:endvemdalappmachlhnitshismle,mough,even

in the latter system, it is his duty 1o make an informed decision as to the facts and the law,

? “The Amicus Curiae”, Op. ¢it., p. 469; see also pp. §-6 infra.

* €IS, p.423, Note 10; Abrsham, op. cit, p. 235
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It must be noted here that the conception of the amicus curiae has undergone and continues
to undergo changes to keep pace with practice. Thus, the amicus curige is sometimes
viewed as someone “with strong interest in or view on the subject matter of an action””
But this is only partly true. The court itself may find it necessary to appoint an attorney or a
lay man to undertake investigations and to furnish it with information relevant to an action
before it. Such appointment is not so much dependent upon the personal views of the person
so appointed as amicus curige as on his independence and qualification for the task.
Admittedly, where a person applies to the court for leave to intervene in an action as an
amicus curiae, he does so in pursuit of a strong interest or view. However, this strong
interest or view cannot be personal to such person."' It must be prompted not by individual
interest but by a higher, social or communal interest.

If, therefore, a party benefits from the appearance of a person as an amicus curiae, it simply
means that the interest of such party is the same as the interest of society in the truth and
justice; this cannot be objectionable as a matter of principles. The cause in pursuit of which
an amicus curige interposes is the cause of society and if a party benefits from such
interposition, he benefits from the truth and justice which are caules espoused by society
itself.!! The benefit of such party is only incidental: it is not and cannot be the purpose for
which the amicus curiae interposes. The whole idea behind the institution of the amicus
curige, and the judicial system for that matter, is the protection of the truth and the
dispensation of justice to the litigants. The nature and purpose of the amicus curiae is to
assist the court achieve these ends. As an English court held, “It is for the honour of the
court to avoid error in their judgements ... Barbarism will be introduced if it be not admitted
to inform the court of such gross and apparent errors in offices.™ Where these nature and
purpose change, the raison d 'étre of the amicus curiae disappears.

Social life and law are never static. They keep on changing and grow ever more complex.
Judges of courts cannot be expected to know and to properly appreciate all the realities and
the different manifestations of social life. This limitation of judges has long been recognized
by the Supreme Court of the United States specially since it accepted and relied on the
Brandeis Brief to decide a constitutional dispute before it, where Mr. Brsndeiss later Justice,
appeared as counsel and briefed the court on important constitutional facts.”  Since then,
“The courts have been generdus in important cohstitutional law controversies in aliowing interested
parties to intervene or to submit amicus curiae briefs to inform the justices on constitutional facts™, M
This liberality is grounded on the understanding that while judges can, by training and
experience, be especially qualified to determine the usual questions of law, this assumption
cannot hold true with regard to the determination of questions of fact on the basis of which

T Black's Law Dictionary. op. cit. p. 54; Abraham, op. cit., p. 234; Weiner “The Supreme Court’s
New Rules” 68 Harvard Law Review, p.80.

" As soon as the position of the amicus curiae coincides with his personal interest, his appearance will
be deemed by the court an appearance of counsel - CJS, P. 422.

" There is no intention here to raise philosophical controversy; it is assumed that the measure of “the
truth” is social reality and of “justice” the legal prescriptions, deemed fair and laid down by society.

2 “The Amicus Curige", op. cit. p.470, note 7.

13 ¢ J. Antieau, Adjudicating Constitutional Issues, Oceana Publications, London, 1995, p.80; Weiner,
?F' cit. p.80.

Antieau, op. ¢it. p.80.



the validity of a legislative act depends."” In every case where, for example, a court is asked
to hold a statute invalid on the ground that it contravenes the constitution, the court is well
advised to get information as to the facts which make such action valid or invalid. In as-
much-as questions of fact are not proved through the regular process to the court in respect
of the particular issue before it, it is not specially qualified to make better judgements than
those made by ordinary people in general and the law - maker in particular.,

The need for the court to avoid error is not limited to constitutional matters though errors in
such matters can have much more serious social and political repercussions. The court is
easily exposed to errors in all cases where the parties to any proceeding, either through lack
of foresight, skill, interest, negligence or through collusion fail to adduce the facts and to
raise the legal arguments which are relevant to thei ssues before it."* The amicus curige, in
such cases, is well suited “to inform the court as to the facts or situations which may have
escaped consideration or to remind the court of legal matters which have escaped its notice
and regarding which it appears in danger of 2 wrong interperetation.”!’

Thus, when the Supreme Court of the United States moved to amend its rules in 1949 with a
view to tightening those relating to amicus curiae briefs on the ground that they had become
‘a vehicle for pmeaganda effort ... essentially designed to exert extra - judicial pressure on
judicial decision,” ® Mr. justice Black, who dissented to the amendment, wrote: “most of the
cases before the Court involve matters that affect far more people than the immediate record
parties. 1 think the public interest and judicial administration would be better served by
relaxing rather than tightening the rule against amicus curige briefs” '° The 1952
amendment of the rules relaxed the restrictions on amicus briefs and more roles are now
permitted to them 2

It must be noted here that society’s interest in the truth and Justice is not any less important
than its interest in the proper disposition of constitutional cases. What is more. society is
interested in the integrity and reliability of judicial decisions. In this regard. it is not difficult
to see that society’s interest is indivisible in the sense that society is interested in attaining
the objectives which an amicus curiae pursues irrespective of whose interest is served by his
intervention. The court must in all cases avoid error and to the extent that an amicus curige
assists the court to this effect, it is a socially necessary institution.

r Weiner, op. cit. p.80; H. W. Bikles “Judicial Determination of Constitutional Facts Affecting the
Constitutionality of Legislative Action”, Harvard Law Review, vol. 38 (1924-25), p.6.

" “The Amicus Curiae” op. cit. pp. 469-470.

"7 C.1S. cited above, note 1, p.436; as the parties are in control regarding the facts of the case, it will
be in the interest of justice and will protect the court from making errors if a person who has
knowledge of the facts in dispute and whom neither party is willing to vouch, is called as the court's
witness at the instance of an amicus curiae, see, for example - “The Amicks Curiae”, op. cit. p. 471,
Mote 14.

** Weinter, op. cit. p.80; for the contrary view, see Abraham, op, cit. p. 230.

" “The Amicus Curiae”, op. cit. p. 475, note 24,

* Weiner, op. cit. p. 81; a full text of the present rules is found in Moore ‘s Federal Practice, Mathew
Bender, New York, 1970,
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3. Scope of Functions of the Amicus curiae

The outcome of litigation can affect interests, private or public, other than those formally
represented, by establishing precedents, and res Judicata, and by producing more
immediately tangible public or private benefits or harms.?' In view of the fact that the
parties may, intentionally or otherwise, omit “to present clearly these consequences, a trial or
appellate court traditionally could request or permit in its uncontrolled discretion, an outside
amicus curiae to inform the court without the risk of being bound as an original party or
intervenor.”® The amicus curiae, therefore, ensures adequate disclosure before hand of the
effects of a potential adjudication and saves the court from arriving at wrongful conclusions
of fact and of law. This then is the basic principle that defines the functions of the amicus
curige.

As the institution of the amicus curiae under modern practice emerged out of the
combination of the Roman concilitim and the English uf amicii curiae.n this combination, in
a sense, defines the scope of the function of the amicus curiae. The Roman concilium was
basically the personal advisor of the judge. He gave the advice when the judge required him
to. It appears that the advice of the concilium was available to the judge at all times though
the conciiium was not a public official. Engelman writes:

“The greater the demands which the exercise of the ‘jurisdiction’ made
upon the magistrates (for) knowledge of law, the more it became the
custom for the magistrate to have about him assistants learned in the law.
These (‘assistants’) were not-public officials, but merely private alds of the
magistrate whom they served. For this reason they never had any positive
influence upon the administration of justice, their co-operation consislin
enly in advising the magistrate, who acted upon his own responsibility.
{Emphasis added).

4

The Roman concilium was, therefore, a person who advised the court upon request of
appointment by the court.

The English ur amic i curiae, on the other hand, was neither the personal advisor of the judge

nor was his advice available to the judge at all times. The English ur amicfi curiae was any

bystander who gave his advice to the judge on his own initiation and without invitation from
[3

the court.™

Consequently the modem function of the amicus curiae is to advise the court upan request
bv the court and to offer advice to the court upon permission by the court. In both cases, the

-

anticus curiae informs the court as the friend of the court on questions of fact and of law.

HiThe 4micus Crriae”, op. cit p 469,
" 1hid. p.469-70.
B See note 7 supra
® Arthur Engelman, 4 History of Continental Civit Procedure, Augustus M. Kelly, New York, 1969,
E:JS(;
T Phe Amrcus Curie”, op ok 469, Note 3.

B6



4. Basis of Int on by the Asmicus Cuzi

Under modern practice, the court itself may find it advisable and expedient to appoint a
person 1o serve as an amicus curige. In a proper case, an umicus curige may be appointed
“¢0 aid the court by the performance of certam labours and examinations which are necessary

to guide the court to a proper conclusion™® Thus for example in contempt proceedings and
cases of fraud committed against the court itself, an armcu.s curiae may be appointed by the
court to make an investigation and conduct the hcanng Similarly, where an attorney
appointed by the State to represent a party in a proceeding declines to present oral arguments
on behalf of his client, the court may appoint an amicus curiae to present such oral argument
on behalf of such party.”

While the court is at liberty to appoint a person as an amicus curige, case law and court
practice have established some limitations on this liberty. Thus, the court may not appoint a
person to serve as an amicus where his attitude appears to be partisan or where he is in the
service of those having frwate interests in the outcome or is a regularly employed attorney
of a party to the action. ? Moreover, a trial court cannot appoint an amicus curiae after an
appeal is taken; and an appellate court is without authority to appoint an amicus curive in a
case pending in a lower court.

A person may also apply to the court for permission 10 appear as an amicus curive in a
proceeding. Such is the case where a person has a strong interest or view in the subject
matter of the action, and he is not a proper party to the proceeding. Normally, the person
who s0 intervenes may ostensibly advance the cause of a party while in actual fact he
suggests a ratlonale consistent with his views®' which views are not motivated by private
interest or gain,”> Apart from the rare cases where the amicus curige can be said to be
representing a private interest such as when he represents the interest of an insane person, or
an infant (see note 33 CJS, p425) which intervention itself is motivated by the pursuit of
justice, practice shows that in most cases amicus briefs are submitted on behalf of
sufficiently broad social interest. This is so because normally it is governmental units and

TS, p 428
¥ Ibid, Note 77
" - Ihid,

® Ibid, p.426
* Ibid, p.429

* Black’s Dictionary, op. cit, p.54

3 gee for example, the decision of the Supreme Court of India in Hirjbhoy Rustomji Patel V State of
Bombay (1953) quoted in N.S. Bindera, Pleadings and Practice, Law Books Co., Allahabad (1973),
pp 349-50; see aiso New Encyclopaedia Britanica, vol. I (1995} where it is affirmed that “(The amicus
curiae) is not a party to a law suit and thus differs from an intervenor who has direct interest in the
outcome of the law suit and is, therefore permitted to participate as a party to the suit; for the contrary
view se¢ Abraham H., cited at note 5 supra who writes (p.234), “(The amicus curige) is not a litigant
in the suit but who is virtually interested in a decision fevourable to the side it espouses. Long gone is
the original concept of the amicus curiae - namely, that it “acts for no one, but simply seeks to give
information to the court'”.
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public interest bodies who apply for ieave to act as umicus curiae.* Though, theoretically
any interested party may apply, in practice “most amicus curiae briefs have come from
active civic organisations and other pressure groups and, not surprisingly, from the (US)
federal government itself via the Solicitor General™ 3

5. Descretion of the Court

It must be noted here that the court has no legal duty to appoint aiy person to serve as an
amicus curige; nor does the court have any legal duty to grant any person leave to appear as
an amicus curiae. “The privilege 10 be heard as an umicus curiae is within the discretion of
the court ... An amicus curiae is heard by leave, and only by teave. of the court. The granting
of leave 1o be heard as an amicus curiue is a matter of favor or grace and not a matter of right
but of privilege” 3

As the privilege 10 be heard as an amicus curiue is entirely within the discretion of the court.
there is no right to challenge the decision of the court denying or ganling leave to appear as
an umicus curiae. The decision of the court is not appealable.™ This strongly contrasts
with the position of counsel for the proper parties in that while counsel for the parties
appears before the court as a matter of ri7gh!, counsel as an amicus curice can only appear at
the instance and pleasure of the court.”” The court itself determines whether and when it
needs any assistance from an outsider and in this decision, it has exclusive privilege and
absolute discretion.

When deciding to grant or deny leave 1o appear as an amicus curige. the court takes into
account certain important considerations. The Supreme Court of India. for instance, tends to
grant leave to appear as an amicus curige when it is faced with “difficult questions of law
and prac:ticc”‘,‘a or where the nature and importance of the question before the court would
require the assistance of such person.”

In Us practice, intervention by a person as.an amicus Curiae is justified only when he can
show to the court that the infromation he desires to proffer is timely and useful.*” He needs to

% “The Amicus Curiae”, op. cit, pp. 480-81

3 Abraham, op. cit., p.435, where it is indicated that most requests have been filed by: The American

Civil Liberties Union, the NAACP, the American Jewish Congress, the AFL - CIO, the American Bar

Association, sandry consumer groups often led by Ralph Nader in the 1970s, various veteran's

pressure groups led by the American Legion, the United States Government in matters involving

reapportionment  re-districting, sexual discrimination and segregation integration; regarding the
ractice of Indian courts, see Bindra, Supra, Note. 32.

5 CIs, p.423; Louiswell and Hazzard, Cases and Materials on Pleading and Procedure, State and

Federal, the Foundation Press Inc., New York, 1973, p.751. Bindra op. cit. pp. 423; Black, op. cit,
54,

& ClJS, p.424

" Bindra, op. cit, note 32 supra.

** Ibid.

* Daulet Ram Prim, Law of Writs in India, England and America N.M. Tripatti Private Itd., Bombay

(1963), p.316.

# “The Amicus Curige " op. cit. p.470
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show to the court that his assistance is necessary and advisable to protect it from wrongful
decision with regard to the matter before it. The large number of requests in the US has
made it necessary to economize with the time of the court spent on screening such requests.
Consequently, “the role of the amicus curiae as court informer for the benefit of otherwise
inadequately represented interests limits the amicus to the presentation of material relevant
to these effects, not presented equally well by the parties. Judicial economy further limits
him to efficient presentation of necessary matter significantly relevant, not sufficiently
presented by the parties.”™! Adequacy of representation is, therefore one major yardstick the
court applies to grant or deny leave to appear as an amicus curige. It must be an assistance
which is otherwise not available to the court. Where matters of public concern are involved,
however, the courts are liberal in granting such leave. “The courts have been generous in
important constitutional law controversies in allowing interested partles to intervene or to
submit amicus curiae briefs to inform the justices on constitutional facts.™? This is also the
case in the practice of the United Kingdom and Canada though the courts there tend to
favour oral rather than written arguments by the amicus curiae.

Conaent of the Parties

Another consideration which courts take into account when deciding 1o grant or deny leave
to appear as amicus curiae is the consent of the parties, In principle, the consent of the
parties to any proceedmg before the court is not essential to the appearance of an outsider as
an amicus curiae, since it is of no concern to the parties and since no party has any cause to
complain if the court grants a stranger the privilege of bemg heard, as no action of such
stranger can affect the legal rights of a party to the action. However, where both parties
object to the participation of a stranger as an amicus curiae, the court will certainly hesitate
to grant leave and it will [Consequently, “the role of the amicus curige as court informer for
the benefit of otherwise inadequately represented interests limits] the amicus to the
presentation of material relevant to these effects, not presented equally well by the parties.
Judicial economy further limits require such stranger to show compelling Justifications for
his intervention. As the intervention of an amicus curiae can have the incidental effect of
enhancing the position of a party, perhaps at the expense of the other party, the person
applying to intervene as an amicus curiae is required to give notice, to both parties, of his
application and the factual and legal points he intends to raise.*® The parties have the
corresponding opportunity to explain or resist his arguments. It should be noted, however,
that the court can overrule the objections of one or both of the parties to the 'nppennnce of an
amicus curige. This is 50 mainly because such objection can deny the court of valuable
information and advice. “The most useful amicus material is that which is unlikely to be
presented to the court by any party because of collusion between the parties, or because the
party who might be benefited by the material fails to recognize its utility, or because the
material militates towards a result or remedy which neither party desires or because the

T Tbid,
“ o . Antiean, op. cit., p.30
# mid.
“c:s p.425; see also note 10 supra.
“ Rule 42 (5) of the Supreme Court Rules, in Moore's Federal Practice, note 20 suprs.
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material comes too late from the party who would be thereby benefited (due to estoppel,
waiver, prior inconsistency or position, failure to introduce the fact into the record at trial or
some other rule of the game).‘Mb While obtaining the consent of the parties will provide
stronger justification to grant leave to be heard as an amicus curiae, it will alter the very
basis of this institution if it is allowed to veto the applications of amicus curiae.To meke the
consent of one or both parties a condition precedent or even a major factor or consideration
for leave to be heard as an amicus will be “contrary to the traditional principle that the
appearance of an amicus is to be determined by the court in each instance because of primary
concemn to society whose interests he (the amicus curiae) represents rather than the parties
personally.”“ Normally, therefore, the court may grant or refuse leave, according as it
deems the proffered information of fact or law timely and useful or otherwise.

Limitati the Role of the Amicus Curl

The fact that a person is appointed or granted leave to appear as an amicus curiae does not
entitle such person to assume judicial function. His function is limited to informing and
advising the court. The ancient Roman rule that “the judge acted upon his own
responsibility” though he had the option of getting advice from an amicus curioe still
holds.*® The judge pronounces judgement on his own account in accordance with the
conclusion he arrives at with or without the assistance of the amicus curiae. An amicus
curiae had historically no judicial function and this is as true today as it was historically.”

In like manner, the fact that a person is appointed or granted leave to appear as an amicus
curiae does not entitle such person to assume the functions of a litigant. Indeed, it has been
held gmt the office of an amicus curiae cannot be subverted to the use of a litigant in the

That the amicus curiae can assume neither judicial functions nor the function of a litigant in
a case provide the bases for important limitations on the roles of his office. Thus, at the trial
level, his assistance to the court is limited to matters of law and jurisdiction and to issues
framed by the pleadings and evidence of the parties.*”? “He does not have any right to create,
extend, or enlarge isrues™ since he is obliged to take the case as he finds it with the issues
made by the partima.!‘3 At the appellate Jevel, too, the amicus curiae can only raise those
issues which the court itself could have raised on its own record and he is limited to matters
with respect to which the court could proceed upon its own motion within the framework of

® The Amicus Curiae . op. cit.. p. 471
T Ibid, p. 476
“CIS.p 424 -5
hig Engelman, op. cit. p.484 - 5. under the old Roman practice, any ervor discovered on appesl was attributed not to
the judge but to the person consulted, ibid., p 485 this obviously does not hold true today as the judge renders
nidgemmt on his own acoount.

CIS, p.429; Abraham, op. cit. p.236
1 CJS. p.428; thus, in a prosecution for molesting a minor, appointment of attomey employed by the
victims father as amticts curioe was held to be an error; the court said, “This office is to aid the court
and for its personal benefit. and cannot be subverted to the use of a litigant in the case™; 1bid., p.426.
Notes 44; and 43 i
* 1bid, p.430, note 91 “The Amicus Curioe”, op.cit. p.47|
)8, p.430; “The Amicus Curice”, op.cit. p.471
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the adversary sysyem.™ An act of amicus curige caluculated to influence the court by
placing before it matters which do not appear in the record is entitled to no wcight“ss

The very nature of the office of the amicus curiae does not entitle him to institute
proceedingg nor to lodge appeals against court ruling and Judgements nor to apply for
rehearing.™ This is so because, as the amicus curige. is not a party to the proceedings, he
does not in any way exercise any control over the conduct of the case. He does not for
exampile, have standing to call or to interrogate witnesses though the court in its discretion
may allow him to interrogate a pany.sv An amicus curiae can, upon consent of the parties,
present oral arguments. However, in the absence of the consent of the parties, oral argument
by an amicus curiae may be made only by special leave of court, on motion particularly
setting forth why such argument is thought to provide assistance to the court not otherwise
available, Such motions unless made on behalf of the public interest are nor Javoured.
Requests for oral arguments are subject not only to the special leave of the court but must
also be justified by compelling reasons. Here again, the courts exercise greater liberality
when the interest to be protected is a public interest.

Accordingly, amicus briefs are the usual means for amicus intervention. In his brief the
filing of which must be preceded by a signed request submitted to the clerk of the
reviewing court specifying the points to be argued in the brief,*® the amicus can advise the
court or draw: its attention to law or to fact or to circumstances that may have escaped
consideration.”” He may also make suggestions as to matters of practice and may question
the sufficiency of service of process.

The amicus curiae does not have any standing in respect of matters which are hypothetical.
The controversy about which the amicus curice is concerned must be actual and relate to
litigation actually pending before the qourt“ as the assistance of the amicus curiae cannot be
sought except in respect of the disposition of issues before the court. In line with the
proposition that the amicus curiae must take the case as he finds it with the issues made by
the parties, he does not have any standing to attack the constitutionality of a statute.®” This is
also in line with the doctrine of constitutional law that “The constitutionality of a legislative
act is open to attack only by a person whose rights are affected thereby™ Even if a statute

* Ibid; CJS, p.430

* Ibid., p.431

* Louiswell and Hazard op. <it.,, p.751; “The Amicus Curiae” op. cit, p471; CIS, p.434; he cannot generally

maove to discontinue or to dismiss an action unless for want of jurisdiction or prosecution, ibid., p.432.

7 us Supreme Court Rules, Ant. 42(7), Moore, cited at note 20 supra; sec also “The Amicus Curiae™ op. cit.,
475

5 Louiswell and Hazard, op. cit, p. 1268

P CS.ppa27-8

“ Ibid. p.424, 429; “The Amicus curiae’ op. cit, p.471

*! CJS. P.424; in an action to test whether plaintifF's air conditioners were subject to federal excise tax

intervention by amicus curiae was denied - jbid., p-424, note 26.

2 1S p. 432

“ American Jurisprudence, Constitutional Law, volumes 11 and 12, Section I, Jurisprudence

Publishers, 1937, 1938; Bindra, op.cit, note 32 supra
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which is challenged is invalid, a person can have standing to ask the court to declare it
invalid only if such person can show to the court that “he has sustained or is in immediate
danger of sustaining some direct injury as the result of its enforcement, and not merely that
he suffers in some indefinite way in common with people generally.’

Where the constitutionality of a statute is raised by the parties, it becomes a proper subject
for amicus brief. It must be observed in this connection that public interest issues most of
which involved the constitutionality of statutes and administrative measures as well as the
enforcement of constitutional ri&ht provided the bulk of amicus briefs in respect of which
leave was granted by US courts.

The fact that the amicus curiae has been granted leave to intervene in an action pending
before a court and to submit a brief or oral arguments or both does not mean that the court
has thereby incurred an obligation to heed to the advice or information proffered by him.
“Although the court may hear the communication of an amicus curiae, it is within its
discretion whether it will heed the advice given, the amicus curiae having no right to
complain if the court refuses to accept his suggestions.“ Not only are the suggestions of the
amicus curiae not to be followed blindly, but also the court can do only that which it could
do without communication from the amicus curiae™ The amicus curice only helps the
court make informed decision regarding the issues made by the partics pending before it for
decision. The court is supposed to base its decision on, and, therefore, to know the facts and
the law relevant to the case before it. The amicus curiae fills whatever gaps there could
oceur in information available to the court as to the facts and the law. Ultimately, the court
decides on the issues before it on its own account and under its own responsibility.

This is particularly so in the Common Law System where litigation is basically adversarial.
There, it is argued that material accepted in amicus briefs should not be decisive in
determining the final decision except where “it is extremely compelling, necessary and
reflective of widespread interests.”® It can be observed in this connection that the degree to
which courts take into account points of fact and law raised by amicus curiae are rarely
mentioned in reported court opinions.“ There could be more than one reasons for this
practice. Normally, courts do not want to admit outside influences brought to bear upon
them in their decisions.. Indeed, critcs to.this effect are not lacking. One writer for example,
believes that amicus briefs in US practice had been a vehicle for propaganca effort and
instruments to exert extra - judicial pressure on judicial decisions.”® Others try to show that

* Ibid.

® See H. Abraham op. cit pp. 235 - 7, “The Amicus Curiae” op. cit pp. 479 - Bl; for Indian practice,
see N.5. Bindra cited at note 32 supra.

“CIS. p.43l

 Ybid.

 “The Amicus curiae", op. cit. p.472

% |bid, see also Abraham, op. cit. p.236-37

™ Weiner op. cit, p.80
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amicus briefs for the most part “are repetitions at best and emotional explosions at worst.”"!

However, it must be admitted that judges as members of society are inevitably prone to
various influences both negative and positive. Society’s only consolation in this regard is
that judges are wise enough to discriminate between right and wrong, between negative
influence and positive influence. To quotc one protagonist,

“Surely, briefs of the amicus curiae may, and sometimes do, influence
members of the court. To ackrowledge that entirely plausible, and in many
cases quite conceivably salutary, phenomenon, is one thing; to lower it fo
the level of a sinister or subversive cops - and - robbers plot is guite another.
In this realm of alleged outside influence ... the fact remains that, when all
is said and done, the Justices have the final word on whether or how far, if
at all, they permit themselves to be influenced within the accepted
framework of the judicial process™"

There is no deniai of the fact that screening of amicus briefs and arguments constitutes
additional charge on the time and attention of judges. This is even more so where the courts
have to contend with a large number of amicus briefs annually. However, this has not been
taken as good encugh reason to underestimate the value of such briefs. To the contrary, it
has been generally observed that amicus briefs whether presented by government or non-
government amicii do present economic, social and political data or do represent important,
widespread interest” and which, therefore, could be of considerable help to the court in
reaching informed and well-reasoned decisions.

The Roie of the Amics Curiac in Criminal Cassd

Admittedly, the role of the amicus curige is not and cannot be as pronounced in-criminal
cases as it is in civil and especially in constitutional cases. In criminal cases, the public
interest is normaly expected to be properly protected by the public itself acting through the
public prosecutors. In legal systems where public prosecutors are considered fit and
adequate to protect the public interest, intervention by private amicus curiae is rare.”¢
Where they are granted leave to intervene, briefs and arguments of the amicus curige are
circumvented in important respects. They cannot, for example, seek judicial review on the
decision of a prosecutor dismissing a criminal prosecution nor can they raise a ground of
error not raised by him, or express an opinion as to the guilt of the defendant.™ They can
only point out to the court defects in the information and suggest that the defendant be
required to plead to such information.™® In certain legal systems, however, public prosecutors
may be challenged and the courts themselves may not be thought to have grasped new social
values and their constitutional implications. Thus, in India, for example, third parties acting as

" Harper & Etherington, “Lobbyists Before the Court” quoted in “The Amicus Curige”, op. cit, p.473,
note 21.
” Abraham, op. cit, p.237
™ “The Amicus Curias™; op. cit., pp. 480 - 80
’; IS, p437
fbid
™ Rani Jothnualani, “Social Action Litigation in India”, Kali's Yug, Empowerment Law and Duwry
Deaths, Har -Anand Publications, New Delhi (1995), p.25
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amicus curice had to move the Supreme Court of India, sometimes on the basis of
newspapers reports, to issue the necessary writs concerning criminal prosecutions in which
several undertrials including women and children were held in custody without conviction
for periods longer than the maximum imprisonment for the offences many of them could be
charged with.

The Supreme court was in like manner moved by an amicus curige in the case of a young
offender who had been detamed with adult prisoners in violation of the Juvenile Prison Act
and other prison rules of India..” These are some of the instances where those involved in
criminal prosecution of individuals failed to protect the public interest. The experience of
India is yet again illustrative of the fact that judges of courts may, under the influence of
existing social customs or otherwise, fail to properly appreciate the circumstances of such
sections of society as women in the context of the preveiling socio-economic situation and
the egalitarian vision of women expressed in the Indian Constitution.

This failure is perhaps more pronounced in cases involving prosecutions for dowry deaths.
In such cases, various social action groups such as Women's Action Research and Legal
Action for Women (Warlaw) have been able to achieve positive results by acting as amkw
curiae and informing the courts as to the situation and the law relating to dowry deaths.™
This intervention is effected in the form of “social action litigation” in the Supreme Court
which was mostly judge induced whereby the court, by enlarging the rules of locus standi,
allowed persons or groups of persons, acting on behalf of those who are socially
disadvantaged or who could not assert their own rights, to do so by mvokmg the courts’
power of intervention under Articles 32 and 226 of the Constitution of India”™

Consequently, it may be observed here that the extent to which the amicus curiae can be of
assistance to the courts in criminal cases depends on the particu'ar requirements of each legal
system. Where, in criminal cases, justice can be maintained and the public interest protected
by strong and independent public prosecution office, there may be no need for any outside
intervention. But where this is dependent upon the appreciation of new social values and
circumstances occasioned by continuing sociat change, as it is the case in countries such as
India, the courts have accepted amicus intervention as constructive and necessary. In.such
matters, the judges themselves should have the final say as the institution of the amicus
curiae is essentially justified by its contmuing and relevant service to the courts.

" Ihid, p. 26
™ Ibid pp. 36 - 45
™ Ibid, p. 45



part Il
The Amicus Curiae under the Ethiopian Legal System
1. Cusiomary Practice

Before 1931, when a decree dealing with the administration of justice was issued as o wertlen
law, the courts in Ethiopia operated on the basis of custom. There were two types of courts
under the traditional administration of justice of the country - the traditional courts and the
official courts. The former exercised jurisdiction on the basis of the consent of the parties
while the latter had compuisory jurisdiction. The traditional courts served as the lowest level
of the system. Litigation at the lowest level was more or less voluntary and spontaneous.™
The parties in dispute would request any passer-by to settle their dispute and the passer-by
would normally accept the task not as a matter of legal duty but as pant of his social
obligation. The person or persons who got seized of the matter at the request of the parties
would be the arbitrator or arbitrators and would settle the dispute on the basis of
compammise“ and on their own account. But, as the arbitrator{s) gets scized of the matter
spontaneously, he is not necessarily a person versed in the law or custom applicable to the
dispute.

Ethiopian tradition had provision for such an eventuality. The roadside court sitting under a
tree not far from the road would be a captivaing spectacle for most of those Ethiopians who
happened to pass-by. They would, therefore, join the legal drama and seize the opportunity
to show their skills in the use of language and legal reasoning of which they are reputed to
be richly endowed. Of this court room fascination of most Ethiopians, Wylde is quoted by
Perham {p.144) as having remarked, “The legal profession is at a discount in, Abyssinia as
every man is his own lawyer.” Thase who joined the legal chamber as spectators of the
roadside court were not mere spectators.

They were commentators on the facts and the law; their comments would help the
arbitrator(s) to settle the dispute. But they had neigher judicial capacity nor legal standing in
the sense of having a personal stake in the outcome of the dispute.

The spectators as disinterested commentators on the factual and legai issues raised in the
dispute discharged functions which are very much close to that of what modem law
recognizes as the amicus curige. As we shall see later on, this amicus role of the spectators
appears in clearer and well enternched fashion in the Imperial Chilot.*?

“Arbitration” as used here as an aspect of the traditional administration of justice of Ethiopia
should not be understood as having the consequences which it has under modern law. The
decision of the arbitrator in the traditional Ethiopian system would not have binding effect
unless accepted by the parties. If the parties rejected the decision or if they did not opt for
this mode of settlement they would take their case to the lowest official court, the Chika
Shaam, and, on appeal, to the melkenya and upwards up to the Chilot of the Emperor.®

- Margery Petham, The Government of Ethiopia. Faber and Faber Limited, London (1948) pp. 143-4
Thid.

= See pp. 96 -97 intra

* Perham, op. cit., pp. 144 - 5
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Yarious accounts have been given by difierent travellors 10 I:thiopia starting from the t6th
ceitury onwards as to the structure and hictarchy of ufficial counts ® But, all official courts
at all levels appear 1) have had one feature i cammon  they all had what are referred to as
assessors. ™ e “spectators” of the traditional counts become “assessors” in the official
courts thus assuming g more formal status but basically serving the same purpose as the
spectialors,

The traditional practice of using assessors as aids 1o the count was taken over by the modern
legal system of the country.  Thus under the 193] decree and later under the 1942
Administration of Justice Proclamation, the institution of assessors was accorded legal
recognition. Under the latter proclamation which is now repealed, any court might, if it sees
fit, sit with two or more suitable persons in the capacity of assessors.® The functions of
these assessors and the manner of their selection way to be determined by rules to be issued
by the Afe Negus of the Supreme Count and the President of the High Court.” As no such
rules have been issued, the specific functions that assessors performed cannot be known.
However, the Proclamation itself lays down the basic attributes of assessors: firstly, that
assessors were selected on ud hoc basis is implied in the Proclamation: secondly, they were
specifically entitled to put any relevant question to witnesses. Thirdly, at the conclusion of
the case, they had to give their opinions on the facts at issue: and fourthly and most
importantly, the court was not bound by their opinions.

In connection with assessors, Perham has observed that their function appeared to
correspond somewhat with that of a jury.® With respecl. the present writer would chose to
view their function more corresponding with that of the amicus curige than with a jury.”
Juries do not proffer mere opinions as 1o the facts: they pass verdicts. The opinions of Jurors
are verdicts which are binding on the parties and the court. Where 3 jury system is
applicable, courts cannot make valid decisions in the absence of juries. None of these was
true in the case of assessors under the Ethiopian system.

It can also be observed here that assessors which formed an important feature of the
Judiciary in the legal system of the former British East Africa performed functions which
correspond more with the umicus curiae than with Juries. In view of the historical fact that

™ Ibid; see also Aberra Jembere, Legal History of Ethiopia, Erasmus University, Rotierdam, (1998),
-214-8
Perham, op. cit., p. 144.; see also Sir John Gray, “Opinions of Assessors in Criminal Trials in East
Africa as to Native Custom”, Journal of African Law, vol. 2{1958) pp. S et. seq.
:: Consolidated laws of Ethivia, vol. 1, section 5(1)
Ibid.
* Perham, cp. cit p. 144; Paul and Claphan, Ethiopian Constirutional Development_Faculty of Law, Haile
Sclassie 1 University, Addis Ababa, (1971), voiume II, p.842
I"'Ajury is “a certain numbcrofmcnandwomenselectedmdhagmhw,md SWOrD ... to inquire of certain
matters of fact, and declare the truth upon evidence to be laid before them™ - Black's Law Dictionary, op, cit.,
p-596: the right 1o trial by jury is only gueranteed in respect of actions at common law of by statute 23 opposed o
actions in equity - 50 CIS section 24.



our legal system was then as much under the influence of the British system® as was that of
the then East Africa, the meaning and nature of assessors under the latter system is quite
instructive and relevant to our own. Under the then East African legal system, assessors
assisted the court in being informed of customs and rights which existed in East Africa and,
therefore, in arriving at conclusions and decision which were fair and Jjust, basically on the
basis of natural justice.”” “An assessor” wrote Sir John Gray “aided the court arrive at fair
and correct conclusion” and he acted “as amicus curice in respect of a matter which might
not otherwise come to the notice of the court™ This is significant in that assessors there
had essentially the same attributes and functions with regard to.questioning witnesses,
expressing opinions on the evidence and the effect of their opinions on the judge,” as
assessors under the Administration of Justice Proclamation, 1942, of E’[hic:npi'cl.94

At the court of the Emperor, we find the amicus curige in operation in fact if not in form.
The court of the Emperot known as the “childt” from ancient times until the recent past, was
the court of last resort. The Emperior’s chilot heard appeals from the decisions of official
courts.” Appeals were heard in the presence of vartous dignitaries of different ranks and the
common people. It is interesting to note that the Emperor never decided a case in the chilot
before hearing the opinions of the various dignitaries and other person, who spoke according
to rank, persons of lower rank giving their opinions first.

No one spoke; no matter his rank, without leave and no one responded to any questions
unless specifically asked to do so.”” On they day of hearing, the chilot was open to every
passer-by, though every body had to sit or stand according to his rank. Upon the accused
pleading not guilty or the defendant denying the claims of the plaintiff, persons would be
granted leave to speak in turns. Balambaras Mahteme Selessic tells of those people present
in the chilot who, once they got hold of some ¢lue about the matter, brought to the fore
hidden issues and solutions in totally unexpected angles and thus concretised and clarified
the case being heard.”® Of the dignitaries present at the chilot, only the Afenegus, the
equivalent of the present President of the Supreme Court, and the Emperor Himself had
judicial status. The others were commentators or, “passers - by” if one pleases. Though
cases were not decided on the basis of the preponderance of opinions, the fact that they were
heard in open court where different people commented on them from different angles on the
basis of special knowledge and experience helped the Emperor enormously to arrive at fair
conclusions.” It is interesting to observe that the Emperor was never bound by any opinions

* Perham, op. ¢it, p. 147; see also Art. 4 of the Administration of Justice Proclamation providing for
the apointment, to the High court, of judges of British nationality.

* Gray, op. cit, p. 8.

” Ibid, p. 16.

* See Note 86, supra, Art. 19 of the Proclamation cited.

** Ibid, Art. 19.

% Paul and Claphan, op. cit, p. 842.

* Balambaras Mahteme Selassie Wolde Meskel, Zikre Neger, Netsanet Printing Press, Addis Ababa
(1942) p.108

7 Ibid.
* Ibid, p. 104
* Ibid p.108.
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profferred by any person present in the chilot; he gave the decision which he thought was
fair and he gave it on his own account.

Legislati

The institution of the amicus curiae is also recognised at least partly under some provisions
of the Civil and Commercial Codes of Ethiopia. Thus the public prosecutor has the right,
and in certain cases the duty, to intervene in certain civil proceedmgs - In most of the
cases provided for in the Civil Code, however, the public prosecutor, strictly speaking,
initiates tgrooeedmgs, and does not “intervene” in a proceeding that is already pending before
a court.

Moreover, the instances in respect of which he lmtlates proceedings are not suits in the sense
of two parties contending issues before a court."™ This is also true with regard fo most of
the Commercial Code articles listed under Art. 42 of the Civil Procedure Code. Only
Articles 978 and 998(3) appear to provide bases for the true intervention of the public
prosecutor as government amicus. It can, therefore, be observed here that in most civil
cases, the public prosecutor initiates certain civil actions as a principal party to such action
and his role as a government amicus is very much limited. In both cases, of course, he
represents the public interest. But where he himself initiates civil actions, the State becomes
a party through him. It is only where he intervenes in civil actions between other parties that
he can be a government amicus curiae. '

It is in labour disputes that the Government (presumably throu&h the Minister of Labour and
Social Affairs) can play the role of amicus curiae proper.” The Labour Proclamation
entitles the Government to move the Labour Relations Board to grant it leave to intervene as
an amicus curiae in labour dispute proceedings. Smce, however, only collective labour
disputes are heard by the Labour Relations Board,'” the amicus role of thé Government
even in labour disputes is limited. It does not extend to individual labour disputes which are

™ Bairu Tafla, and H.Scholler, Ser’'ata Mangst, Faculty of Law, Addis Ababa University, Addis
Ababa,(1974), pp.14-15

" See Art.42 of the Civil Procedure Code of Ethiopia which lists articles of the Civil and Commercial
Codes providing for cases where the public prosecutor initiates or intervenes in civil suits.

% See, for example, Articles 116, 122, 156, 234, 253, 377, 592, 608 and 612 of the Civil Code under

which the public prosecutor only initiates actions. .
18 Art. 116 only entitles: the public prosecutor to apply for the annulment of a judgment declaring
death; Art.122  relates to the correction of a record of civil status; and Art. 156 relates to the duty of
the public prosecutor to make enquiries, upon order by the court, about a person whose absence is at
issue. Arts.234 and 377 relate to cases of capacity (removal of guardian, application for the withdrawal
of interdiction of insane persons); Arts. 592, 608 and 612 relate to the right of the public prosecutor to
oppose the conclusion of marriage  none of these is a case of real intervention.

The Labur Proclamation No. 42/1993, Art. 150(2), which provides, “The Board may, in appropriate
circumstances, consider not only the interest of the parties immediately concemned but also the interests
of the community of which they are a part and the naticnal interest and ecnomy as well, and may in
such circumstances grant a motion to intervene by the Govermnment as amicus curiae”; the Labour
Proclamation No. 64/1975, which is now repealed by the present proclamation, had a similar provision
Art. 100(2).

198 See Art. 147 cum Art. 142 of the Labour Proclamation No. 42/1993
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heard by the regular courts,'® which apparently are not authorised to grant leave to such
motions of the Government.

Foreizn Inspirati

The role of the public prosecutor under Ethiopian law appears to have been inspired by the
role of the French Ministere Public'” and the Italian Publico Ministero. Under the Italian
Civil Procedure Code, the publico ministero™ institutes certain civil actions such as
applications for declaration of mentally infirm persons as incompetents, for declarations of
presumptive death, for annulments of marriages on certain specified grounds and for
declarations of b&nkruptcy.m In all cases in respect of which he can institute civil actions,
he has the right to intervene and, indeed, his intervention is indispensable when instituted by
other parties. Such cases include matrimonial cases, and generally cases affecting the status
and capacity of persons.''® He has also the right to intervene in all civil actions which affect
the public interest.”' 1t is interesting to note that the publico minstero has all the rights of
private parties in respect of civil actions he institutes though his role “is limited to the
introduction of evidence and the making of motions within the limits of the prayers for relief
of the private parties,”!? Hence, his intervention is subject to the scope of powers of the
amicus curiae in the sense, among other things, that the parties remain in contro! of the
proceedings and that he is limited to the issues raised by the parties.

Under the French Civil Procedure, too, the minister public has the right to initiate civil
actions as well as the right to intervene in those initiated by other parties.'? In this regard,
there is hardly any difference between the roles of the Italian publico ministero and the
French ministere public. However, under the French system, intervention by the ministere
public is discretionary unless the court requests its participation or the law specifically so
provides in certain cases.'* The cases in respect of which the ministere pubiic has to
intervene by virtue of the law include actions concerning personal status, (such as divorce,
guardianship and related cases) actions concerning declarations of gresumed death, matters
involving infants and highest French court, the Court de Cassation.'™ Thus, both the French

"% Ibid, Arts. 138 and 139,
Peter Herzog, Civil Procedure in France, Martinus Nijhoff, Nethriands, the Hague (1967) p.121-22
™ Mauro Cappelletti and Joseph M.Petilo, Civil Procedure in Jtaly, Martinus Nijhoff, Netherlands, the Hague
{1965), p 128 '
.,

"1 M. Cappelletti and J.M. Perilo, op. cit, p.128
", p1s2

"2 1hid, p. 129

"™ p Herzog, op. cit, pp. 121-22

"5 bid. p.290



and [talian legal systems recognize government amicus curiue which have been clearly
provided for in their respective civil procedure codes.  In this regard, the Ethiopian legal
system is not different from the former two. [t only ditfers in its approach; while the French
and Italian systems have prescribed the rules applicable to government amicu curiae in their
civil procedure codes. the Ethiopian system has incorporated the rules in the substantive
laws. [Art.42 of the Ethiopian Civil Procedure Code is not an independent source of
authority for the Ethiopian public prosecutor to initiate or intervenc in ¢ivil actions, it merely
listes rules laid down in the Civil and Commercial Codes). -

Both french and Italian law do not recognize private umicus curiue as such. However, the
French legal system recongizes a form of third party intervention which is hardly different
from intervention by a private umicus curiae. This form of intervention is referred to. under
French procedural law, as conservatory intervention whereby lhe intervenor does not seek
his own relief but supports the position of one of the pames ¢ as opposed 10 uggressive
intervention whereby the intervenor seeks his own relief. This form of i mtcnenllon is used
as a substitute for private wnicus curiue. h

Italian procedural law, too, provides for a type of voluntary intervention whereby a third
party intervenes, not 1o assert his own claim, but to support the claim or defence of one of
the parties. Like the French conservatory intervenor, the ltalian voluntary intervenor has to
show some interest. This requirement can be satisfied if he can show some economic or
moral interest in the outcome of the litigation. '

The Need for New Rules op Standing

The traditional Ethiopian legal system had, as has been shown in this paper, recognized the
institution of private amicus curiae in one form or another. Since the role of government
was very much limited then, and private parties prosecuted their own civil and criminal
cases, it did not have provisions of govemment amicus curiae; the reasons are
understandable. The modern Ethiopian legal system on the other hand. recognizes
government amicus curia though not adequately and clearly, but fails to mention private
amicus curia. Since private parties prosecuted their own civil cases as in the past, the
reasons for the failure of our legal system to clearly provide for the institution of private
amicus curiae is not justified in view of the fact that this institution is serving important
purposes of justice and good government in many legal systems and especially in view of the
fact that it has, to some degree served such purposes in our traditional legal system.

Admittedly, the insitution is more popular and more deeply entrenched in the common law
system than in the civil law system. Though in the latter system, too, it is recognized openly
in the case of government amicus and somewhat timidly in the cas> of private amicus curiae.

¢ Ibid
T Cappelletti and J.M. Perilo, op. cit, p.128
" p. Herzog, op. cit p.290
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This lukeworm recognition of the amicus curiae in the civil law system generally can
perhaps be taken as an indication that the institution does not have relevance in the civil law
system. Lawyers here in Ethiopia may take up this indication and argue that since Ethiopia
follows the civil law system, the amicus curige does not have any relevance here.

However, the present writer believes that this argument is based on a wrong premise. If this
institution is relevant in the common law system, it is not any less relevant in the civil law
system. The amicus curice enables courts in the common law system pass informed
decisions as to the facts and the law; it also affords to the disadvantaged sections of the
population access to justice. If the facts and the law can escape the courts of the common
law system, they can also escape the courts of the civil law system.

Surely, it cannot be seriously believed that the judges of the civil law svstem are better
trained and experienced than those of the common law system. Nor does the fact that Jjudges
of the civil law system have all the laws codified for them really provide them a better
possibility of avoiding error as to the law. The precedents relied on by courts in the common
taw system are by now comprehensive enough to apply to practically all cases brought
before them.'”  These precedents are available to the courts just as readily as the code
provisions are to the courts of the civil law system.

Moreover, we should not forget that legislation is now an all pervading phenomenon in the
common law system. 120 And vet, the amicus curice is necessary and relevant in the
common law system. It is just as relevant in the civil law system for the same reasons and
considerations. The difference between the two systems in this regard does not lie so much
in the absence or presence of the need for the institution of the amicus curie as on the
perception of the need.

Nor is it possible to seriously argue that one system is better than the other as regards access
to justice of the less advantaged sections of the population. discussion of the issues of access
to justice is beyond the scope of this paper. Suffice it to mention here that the courts and
justice are more and more getting inaccessible to the poor everywhere. This phenomenon is
not particular to any one legal system. Given this common problem, the amicus curia is
necessary and relevant to both the common law and the civil law systems.

An attempt to explain the absence of private amicus curiae in the Ethiopian legal system by
the fact that it follows the civil law system is, therefore, a non sequitor since there is nothing
in the nature of the civil law system that makes it incomptatible with the institution of
private amicus curioe. It has been shown above ! that the civil law system itself is trying to
introduce private amicus curige, rather through the backdoor, in the form of relaxing the
rules applicable to conservatory intervention.

Yet, the Ethiopian legal system does not fully follow the civil law system especially as
regards procedure. Indeed, the Ethiopian law of civil procedure has much more ir common
with the comrmon law system than with the civil law system. This is so because, although

" See generally C.K. Allen, Law in the Making, Oxford, at the Clarendon Press (7" ed., 1963), pp. 187-225,
David Barker and Colin Padfield, Law, Martins the Printers Lid. (9" ed., 1996), p.16

"% Allen, op cit., pp.428-9

1 pp. 99-10¢
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our substantive laws follow the civil law system, the Civil Procedure Code of Ethiopia
follows the common law system,'? specifically the Civil Procedure Code of India, and of
course, our own traditional concepts of procedure. These sources of our procedure provide
the proper context for its interpretation and application. The institution of the amicus curia,
as shown above, has been common to these sources. [t can, therefore, be observed here that
the standing of third party intervenors in the form of amicus curice both government and
private under the present civil procedure code of Ethiopia should be seen in the light of our
traditional experience and that of the common law system in general and Indis in particular.
Above all, it must be seen in the light of the needs of our present legal and judicial system.

It is common knowledge in Ethiopia as everywhere clse, that the law and the courts are
getting ever more inaccessible to large sections of the population such as women, children,
the disabled and the like. Where, because of lack of resources or out of ignorance, they
cannotberepresentedorarepoorly represented mldlsptmemﬂ:eontcomeofwhlch&wym
personally interested, it is only just and proper if & third party having no personal interest
informs the court of the relevant facts and the law on behalf of justice. Such intervention
cannot only protect the interests of the less advantaged but will also protect our courts from
defective judgements.

1t is hardly possible for our judges, most whom are too young to have the required level of
experience, to be fully aware of the facts of social life and the cver increasing and
complicated laws issued every year. Moreover, the volume of their work cannot allow them
to identify and resolve all the issues before them which often are complicated requiring
research work and subtle analysis. Under the present circumstances, the bench can benefit
from the experience and skill of the bar. )

1t is, indeed, clear that our courts at present have too many cases to handle it may, therefore,
be argued that amicus briefs will further delay justice. One must not forget, however, that a
wrongful decision due to defects as to the facts or the law is as bad and perhaps worse than
denial of justice due 1o delays. Under the circumstances, informed decision rendered within
a reasonable period of time is a better alternative. To the extent that the amicus curice can
contribute to this goal, his role cannot be objectionabie just because amricus briefs may take
some more time to examine. Correct dedisions, of necessity, do demand more time and the
court takes only such time as is necessary to give a correct decision. Thus the court has to do
with or without the intervention of an amicus curiae.

One more objection that could be raised against the entrenchment in our legal system of the
institution of amicus curiae may be that it may influence the decision of the court. However,
as shown in this paper, the amicus curice only serves as a source of information to the court.
It is up to the court to accept or reject the information. Indeed, if the court finds the
information useful and relevant, this is information it ought to have itself tooked for and
obteined on its own initiation. This sort of information can only be positive and, therefore,
welcome. The court on the other hand, has absolute discretion to disregard irrelevant and
inadmissible information. Thus, the emicus curiae cannot exert any undue influence on the
court any more than any law book, treatise, dictionary or any other source of information

Wil A. Sedier, Evhiopian Civil Procedure, Faculty of Law, Oxford University Press, Addis Ababa (1968), p.$
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does. If the judges do not have the necessary skills to discriminate between irrelevant and
relevant information or are somehow lacking in integrity, the problem does not relate
to the institution of the amicus curiae.

To conclude, the institution of the amicus curige can play an important role in affording
access 10 justice to the less advantaged sections of the population. It can also help maintain
the reliability and integrity of the courts in Ethiopia.

It is, therefore, advisable that the rules of standing provided for in our procedural laws
shouid be amended and expanded so that private individuals and social action groups as well
as the Government can serve as amicus curiae both private and government, and help attain
the ends of justice.
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