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CIVIL APPEAL r 24 2"
Divorce - constitution of family arbitration council -
jurisdiction of the Kadis and Naibas Councils and the Court of
Shariat - repeal of laws - effect of adminigstrative

directives on judicial proceedings - precedence - res judicata
and priority.

Civil Code Arts. 662, 3325 et seg., 3347(1); Civil Procedure
Code, Preamble Art. 3, Arts. 5, 7, 315-319; Proclamation No,
6271944,

On appeal from a decision of the High Court denying the
appellant her reguest to constitute a family arbitration
council which would hear and decide on the marital dispute that
arose between herself and the respondent.

Held: Decigion guashed.

1. Judges may not be guided by any other authority
than that of the law in the discharge of their
functions.

2. The law has provided a common standard for all
citizens and any party who moves to dissolve
his/her marriage or who petitions for a review
of hig/her marital problems should bring the
cagse to family arbitrators.

3. Objecticns based on priority and on res judicata
may be raised only when cases have been heard
and finally decided by courts whose legal status
15 uncontestable,

Megabit 29. 1982"
Judges: Atsedewoln Tekle
Tilahun Teshome
Mahteme Solomon
Appellant: Woiz. Sahiba Kerella
Respondent: Hadji akdella Nur

Having examined the file, we hereby render the following
decision, '

Dacigion

The present appeal is lodged against the decigion of the
Addis Ababa High Court rendered on Hamle 21, 1981 under file
No. 168/81,

The dispute is marital in nature and we have gone through
its background in detail. The appellant and the respondent had
concluded marriage in 1974 and lived together until 1978.

when a marital dispute surfaced between the two in 1978,

four people who claimed to have been authorized by the kebele
administration to mediate between the spouses, after alleging
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they could not reconcile them in three different attempts,
pronounced divorce on Nehassie 5, 1978. They further ordered
the respondent to pay a three-month alimony amounting to Birr
450 which, they said, was in accordance with the precepts of
the Islamic faith,

As the present appellant did not agree with what these
people have decided, she took her case before the High Court
by way of appeal,

She contended that these persons are not family
arbitrators appointed in accordance with the law; that their
number is also four; and that they do not have any power to
proncunce the divorge,

The present respondent pleaded res udicata and argued
Lhat the case has been heard and finally decided by the Second
Naiba Court on 23/11/78 under file No, 351/78.

The appellant, on the other hand, argued that as the
respondent himself was present in perscn when the case was
considered by the four persons whose decision is now being
reviewed, he is not in a position to plead res judicata.

In its decisicn given on Hamle 13, 1979 under civil case
No. 159/59, the High Court nullified the decision of the elders
by stating that they are not family arbitrators appcinted in
accordance with the law since-both parties did not accede to
their competence. It also advised the litigants to present
their case before a duly constituted family arbitration council
which, among other things, will consider the okiections based
en priority and reg judicata.

The present appellant took a further appeal against this
decision but the records under civil appeal case No. 110/80
show that it was dismissed on 29/03/80 without calling on the
respondent to appear.

Afrerwards, the appellant presented the case before the
Awraja Court for the Second time where the respondent once
again argued that the case has been heard and finally decided
oy the Naiba Court. Thé Awrasa Court simply dismissed the case
by alleging that & directive has been issued which precludes
regular courts from adjudicating a case that has already been
bresented before the Naiba Courts.

The Addis Ababa High Court before which a further appeal
against this decision was presented affirmed the decision of
the Awraja Court by stating that:-

Y. JCourts of Shariat are institutions of Justice set
up under the Ministery of Justice. Although they have
not showed growth, since they have not been declared non-
operational, this court cannot accept the argument that
they are not courts of law the decisions of which may be
pleaded by the defence of res judicata.,

The present appeal is lodged against this decision of the High
Court.

The main oral and written arguments of the appellant and
her pleader raiged throughout the 1litigation could be
summerized as follows:
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1. The decision that is alleged to have been rendered
by the Naiba Court in my absence is one that viclates
my civil rights, undermines the diginity of marriage
and against the established jurisprudence of gettling
marital disputes.

2. The Naiba Court would have been comptent to try and
decide on the case only if both of us had acceded
to its jurisdiction. Lest, it is not the right body
to adjudicate the case simply because one party who
alleges to have dissolved the marriage has presented
his case before it.

3, Even the respondent himself did not wholeheartedly
accept its competence since he presented his case
to the arbitrators after the Naiba Court rendered a
decision in his favour.

4. As the conditions under which a marriage is to be
dissolved are the same whatever its form of
celebration, the decision rendered by the Naiba
Court is an improper one.

The points of contention of the respondent, on the other
hand, are:-

1. Since both of us are followers of the Islamic faith,
it was proper for the case to be tried and decided by
the Naiba Court.

2. The Naiba Courts are organs for the administration of
justice which are set up by Proclamation Ne, 62/1994
and have been discharging their functions sinc¢e then.

3. In a similar case, the Panel Divigion of the Supreme
Court has ruled under civil appeal case No. 137&/74
that a case which has been presented before a Naiba
Court should not be taken to a regular court.

4. 2s the appellant did not have the decision of the
Naiba Court reversed on time, it is still valid.

Given this background of the case, the main issue to be
resolved by this court is the effect of the decision of the
Naiba Court on the present appellant,

The argument of the appellant is since the jurisdiction
of Naiba courts has been rescinded by the Civil Procedure Code
and the Civil Code, a decision rendered by a court to which she
has not submitted her case and which was given in her absence
should not be deemed to have any bearing on the dispute.

Cases of this nature have long been subjected to
controversy in light of the law in force and the generally
accepted judicial practice.

Of course, the Naiba Court was established by the Kadis
and Naibas Councils Proclamation No. 62 of 19244, Since then,
the Naiba and Kadis Councils and the Court of Shariat have been
functioning at the central and regional levels with a budget
and personnel allocated to them by the Government. As stated
in the Proclamaticon, they have been given the power to
adjudicate:

10



*2{a) any questiocn regarding marriage including divorce
and maintenance, guardianship of minors, and family
relationship, provided that the marriage to which the
question related was ceoncluded in accordance with
Mohammedan law or the parties are all Mohammedans,”

Furthermore, it has been clearly prescribed in this same
Proclamation that these organs have +jurisdiction on matters
pertaining to succession, Wakf gift, and wills along with
guestiocns regarding the payment of costs incurred in any suit
concerning these matters.

On that basis, the Naiba and Kadis Councils and the Court
of Shariat had been hearing and deciding on cases that were
brought before them by the fcllowers of the Islamic faith until
1952. Their judicial power had never been questicned until
then.

In 1852, the C(Civil Code was promulgated under
Proclamation No. 165 of 1960. In this Code, rules were laid
down governing marriage, succession, wills and other civil
{private) rights and c¢bligations without any distincition on
religious grounds. In particular, the provision that deals
with the status of pre-existing laws, Art. 3347(1l), has this
to provide: -

“Unless otherwise expressly provided, all rules whether

written or customary previcusly in force concerning

matters provided for in this code shall be replaced by
the Code and are hereby repealed. "

In as much as the status, hierarchy and jurisdictions of
courts were concerned, the preamble to the Civil Procedure Code
igsued as Decree No. 52/1%65, Art. 3, also provides:-

*All rules, whether written or customary, previously in
force concerning matters provided for in the (Civil
Procedure Code of 1965 shall be replaced by this code and
are heraby repealed," .

The courts which have been duly recognized and
established by this law of procedure are the Woreda, Awraija,
High and Supreme Courts. This could be noted from Arts. 13-15,
18, 31, and 321.

The repeal provisions of the two codes contain the phrase
"unless otherwisze expressly provided" but no where in the laws
is it stated that the existing religious courts that adjudicate
cases between followers of the Islamic faith can continue in
Ltheir functions.

The centroversial issue is, however, the factual
situation in which these courts have kept on administering
justice until now despite such laws. More often that not,
parites to cases have been observed contesting or affirming the
jurisdiction of these courts weighing the possible advantages
they may derive or disadvantages they may suffer if their cases
are presented before such courts.

As has been provided in the Constitution of the Republic
and as is accepted by the well developed jurisprudence, judges
may not be guided by any other authority than that of the law
in the discharge of their functions, and it is on the basis of
this principle that this court considers the case presented
before it. T
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As a divorce proceeding, the case is to be considered in
light of the provisions of the Civil Code pertaining to
divorce. The Code, after recognizing the civil, religicus and
customary forms of marriage, provides under Art, 662 that the
causes and effects of dissolution of marriage shall be the same
whatever the form of celebraticn and that no distinction is to
be made on the basis of its form.

The law has thus provided a common standard for all
citizens, and any party who moves to dissolve his/her marriage
or who petitions for a review of his/her marital problems
should, in accordance with Art. 662 and the following
provisions, bring the case to family arbitrators.

In the case under consideration, however, the respondent
did not comply with this procedure. What he did was teo
petition the Second Naiba Court for a certificate of divorce
alleging that his wife had desserted him. The court granted
the divorce certificate to the respondent stating that he had
proved he could not serve the court summons on her as her
whereabouts was unknown. [Refer to the decision of the Second
Naiba Court dated Hamle 23, 1978 given under file No. 351/78]

On our part, we shall examine the effect of this decision
of the Naiba Court on the appellant and on the marriage in
light of the cited provisions of the law. We have seen the
iegal status of the Court hereinabove. One of the parties has
also contested ite jurisdiction.

Wwhat finally comes out as an  important issue is,
therefore, the wisdom of resolving the conflict when the
legality of decisions rendered by these courts is challenged.
This court has tried to see the various chapters of the Civil
Code with a view to providing a satisfactory sclution to the
problem, but in vain.

The closest provisions of the law to the case are Arts.
3325 et _geg of the Civil Code on arbitraral submission and
Arts. 318-319 of the Civil Procedure Code on arbitration. Even
then, the Naiba Court would have been competent to try and
decide on the case if both parties had entrusted the soluticn
of their dispute to it. But this is not the case, as the
appellant is alleging the contrary.

She is rather praying for the constitution of a family
arbitration council so that it may hear and settle the dispute
in accordance with the law. This being the true state of
affairs, the rulings of the lower courts that rejected her plea
by simply stating that the case has been heard and finally
decided by the Naiba Court {in her absence) are not
sustainable in the eves of the law.

s a matter of principle too, objections based on
priority under Art. 7 and on res judicata under 5 of the Civil
Procedure Code, may be raised only when cases have been heard
and finally decided by courts whose very legal status is
uncontestable,

Furthermore, the facts of the case reveal that the
respondent, after having obtained a declaration of divorce by
the Naiba Court on Hamle 23, 1978, has again secured another
declaration of divorce on Nehassie 5, 1978 by the four elders
who are said to have been constituted for this same purpose by
the kebele Administration. It is, in fact, the authority of
these elders to grant the divorce, which was challenged by the
appellant, that has become the basis for the present

12



litigation. 1If, as the respondent now says, he had accepted
the jurisdiction of the Naiba Court, he need not have undergone
through the process of convening the kebele elders.

We have also considered the argument raised by the
pleader for the respondent in which he said the Supreme Court
has ruled under file No. 1376/74 that a case heard and finagllly
decided by the Naiba Court may not be reviewed by regular
courts.

Actually, our legal system does not adhere o the rule of
precedence in which a previous decision by a similar or a
Higher Court would bind other courts in similar cases. But
this does not, however, medn that previous decisions do not
have any bearing at all in the disposition of subsequent
similar cases.

Nonetheless, our scrutiny of the said case, a succession
dispute between Sheik Mchammed Kassa and Ato Walelign Yimer,
does not support the claim of the present respendent. It is
rather the reverse.

In the first place, while the present dispute is that of
divorce, that one was that of succession. Sheik Mohammed Kassa
was declared an heir and brother of the late Woiz. Tiru Kassa
by her father’s side by a decision of a kKadi Court while Ato
Walelign Yimer too was declared an heir and brother of the
deceased by her mother by another decision of an awraja Court,

Afterwards, Sheik Mohammed petitioned the ~adi Court so
that the case of successicn be adjudicated by this same court
as both parties were followers of the Islamie faith, But Ato
Walelign strongly opposed this move and argued that the case
must be settled in the ordinary courts,

It was not without reason that both insis-ed on their
respective stands: in acconvdance with the Shariat Law, the

c¢onsanguinal brother would oo ve been entitled to five-sixth of
the estate of the deceased while the uterus brother would only
claim one-sixth. But the C_~1 Code does not draw such

distincticn and entitles both to th- moiety of the inheritance.

When the controversy reached a difficult stage, the
Ministry of Justice referred the case to the Supreme Court so
that it may give its cdpinion on rhe issue.

The Panel Division of the Supreme Court elaborately
examined the case and decided that the two litigants should
equally share the inheritance--a decision that was made on the
principle that whenever there arises any conflict of
jurisdiction, the law which accords equal treatment to citizens
sheuld be upheld.

When we come back to the case at hand, the decision of
the Awraja Court that dismissed the petition of the present
appellgnt on the ground that there was an administrative
directive on the subject matter, is not appropriate, for
courts, in the disposition of cases, are to be guided not by
directives but by the law. Nor is the decision of the High

Court that dismissed the case on the basis of reg judicata
appropriate.

In conclusion, we have found the decisions of both the

Awraja and the High Courts unacceptable and we hereby quash
them pursuant to Art. 348(1) of the Civil Procedure Code.
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Let the parties bear their respective c¢osts and/or
expenses. The file is returned to the archives.

Signature of Judges

Atsedewoin Tekle
Tilahun Teshome
Mahteme Solomon

Editors Note

Translation by Ato Daniel Wubishet and Ato Melaku Geboye.
"“Unless expressly mentioned otherwise, all dates in the case
are according to the Ethiopian (Julian) Calender.
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SUPREME COURT

Civil Appeal Case No. 511/82"

Filiation - acknowledgement of paternity - waivable rights under
Civil Law - res judicata = matters that have been heard and finally:
decided.

Civil Code Art. 747 Civil Procedure Code Art. 5.

On sappeal from the judgment of the High Court where the
appellant‘s petition to obtain a declaratory relief of paternity in
favour of her son was rejected on the ground that the issue has been
heard and finally decided when the alleged father of the child was
alive.

Held: Judgment reversed by majority opinion.

1. Procedurally, objections based on final Jjudgment may be
sustained provided the circumstances upon which such
Jjudgment has been given remain unchanged.

2. As a decree holder is at liberty to avail
himself of the circumstances or rights created
by the judgment, sc ig he at librety to waive them.

Serne 11, 1%82"

Judges: Atsedewoin Tekle
Tilahun Teshome
Mahteme Solomon

Appellant Woiz. Elizabeth Mengistu
Respondent Woiz. Abeba Gonitz

We have examined the file and rendered judgment

Judgment

The judgment delivered by the High Court in Civil File
No. 1988/80 on Tikimt 16, 1982 gave rise to the lodging
of the present appeal.

The litigation concerns the acknowledgement of a child
born out of wedlock and the background of the case is as
follows.

The appellant presented a petition to the High Court
to obtain a declaratory judgment for the filiation of a
child called Zekarias by alleging that he was born of a
certain Ato Afework Tesfamariam out of wedlock. Since
Ato Afework, when summoned and asked, denied he was not
the father of the child, the plaintiff summored witnesses
Lo prove her case, and the High Court ruled that Ato
Afework was the father of child Zekarias by a decision
given under Civil File No. 1238/69 on Tikimt 16, 1870.
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Ato Afework Tesfamariam secured a reversal by an
appeal lodged to this Supreme Court against that decision
in Civil Appeal File No. 301/70 by a judgment given on
Guenbot 17, 19%70.

Ato Afework Tesfamariam then died in 1980 after which
incident the appellant fiied a de novo application to
obtain a declaration that the deceased Atc Afework
Tesfamariam was the father of child Zekarias. The
appellant, together with her application, submitted:

1. A family form filled in by the deceased and
signed by him in 1974 wherein he declared his
paternity when the child was admitted to a
school;

2 The child's school Grade Report Card wherein
the deceased affixed his signature as the
child’s father in 1977;

3. A written testimony tendered in 1980 by the
deceased’s father and brothers evidencing
the paternity of the deceased to the child.

4, A list of witnesses who are said to be
familiar with the case.

When a notice of the application filed by the
appellant and an invitation to objectors was publicized
in a newspaper, the respondent appeared with her
memorandum written on Tikimt 24, 1980. In her memorandum
she stated that she was a spouse lawfully married to the
deceased; she bore a female child for him; the fact of
her being the spouse of the deceased and the filiation of
her child had already been established by the Awraja
Court; and that the appellant’s application filed to
establish the paternity of the deceased while he was
still alive had been turned down by the Supreme Court and
as such contended that she, the appellant, could not
resuscitate a litigation because of Article 5 of the
Civil Procedure Code.

Together with her grounds of objection, the respondent
also submitted a copy of the judgment of the Supreme
Court, her record of marriage, and a declaratory judgment
given by the Awraja Court recognizing her as a widow of
the deceased.

The appellant, in a reply filed on Hidar 28, 1982,
having admitted that the respondent ¢ot married to the
deceased in 1976, she bore him a female child, and that
the deceased earlier denied his paternity to her own
child, further stated that in a suit to establish
paternity to her own child the High Court ruled that the
deceased was the father which decision was reversed by
the Supreme Court. She however, ccontend that:

"Ato Afework T/Mariam, despite the fact that he won
the case, regretted for what he did and acknowledged
child Zekarias as his own son and started giving
maintenance allowance for the kid. He tock the
child and introduced him to his parents and
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brothers; he also signed as a father of the child on
a school form provided by the Bira Biro Kindergarten
where the child was enrolled, that the decision of
the Supreme Court was rendered when the child was
one year, two months and ten days old, but the
picture of the deceased with the child on
his shoulders was taken after he was four.'

In addition, the appellant raised that the deceased
signed on the space provided for parent’s or guardian’s
signature on the school transcript of the child and that
this evidences his acknowledgement of paternity per
Article 747 of the Civil Code; that Article 5 of the
Civil Procedure Code was cited improperly: that the
deceased, after having secured a favourable judgment,
waived it and acknowledged his child; and that he was at
liberty to do sc and she prayved that the objection of the
respondent be struck out.

Further, the appellant, after her reguest to amend her
pleading was granted, submitted an amended version of her
petition on Tahsas 15, 1981 wherein she restated the
previous points and the only new fact she added was that
the deceased did pose for a picture together with the
child and his parents.

The respondent, in her reply written on Tir 8, 1981,
came up with arguments that consclidated her previous
points of litigation.

As the litigation proceeded, the demcnstrative
evidence of pictures of Ato Afework Tesfamariam with
child Zekarias and other person, and the Schocl form
filled out by the deceased as a father to have the c¢child
enrolled at the Bira Birc Kindergarten, together with the
signature of the deceased appearing on the school Grade
Repert of the child were examined. Since the respondent
denied that the signatures were that of the deceased, an
order was given to the effect that the signatures be sent
to the Police Laboratory for verification.

Pursuant to the above order, the contested signatures
that appear on the School enrollment form of the Bira
Biro Kindergarten and the one that appears on the School
Grade Repcort of the child were submitted to be verified
against the signatures of the deceased that appear on his
Record of Marriage and on an application written by the
deceased to the Ethiopian Domestic Distribubion
Corporation on Tir: 13, 1980. The result of the
‘technical verification submitted by the Central
Laboratory and Identification Department ¢f the People-s
Police Force, as stated 1in expert 1investigation and
vertification document No. VI/124/81, showed that the
contested signatures were similar to the signatures
submitted for verification taking features such as bends,
twists, letter formations and others into account.

after all the above, it is because the High Court

rejected the petition of the appellant on the ground that
the case had previously been heard and finally decided
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and that the issue of filiation of child Zekarias
couldn’'t be raised again that the matter has been brought
to this court for a second time.

In the proceedings cenducted in this Court, the
parties, through their pleadings, consolidated their
previous points of argument. Based on that, we have
examined their arguments against the law. In this case,
the main issue that needs to be resolved is "How are the
deeds that were performed by Ato Afework Tesfamariam,
after he had obtained a judgment that he was not the
father of child Zekarias, to be reconciled with the
Eresent request for establishment of paternity? "

The present appellant’'s contention is that the
deceased, after having obtained a favourable court
judgment tha: he was not the father of the child,
committed acts that prove to the contrary and by these
acts he waived his right in the ecourt ruling that
established ne was not the child’s father, and that he
did create new circumstances which he could do.

The respondent‘s strong arguments, based oen the
provisions of Article 5 of the Civil Procedure Code,
focus on the point that the filiation of child Zekarias
had been a matcer directly and substantially in issue in
the previous suit and, as it had already been heard and
finally decided, cannot be raised again.

According to the procedural provision cited, i.e.,
Art. 5 of the Civil Procedure Code, if a matter which has
been in issue has been heard and finally decided, that
same matter which has been in issue cannot be relitigated
between the same parties or those having rights from
them. For the matter has been finalized and is dead and
because litigation has to be brought to an end at a
certaln stage.

This procedure has gained acceptance in our country
and in the legal systems of many others. In the case
under consideration, however, the history and background
cof the case shows that’the point worth considering is not
limited to res judicata. The relationship of the parties
to the litigation that was heard and finally decided was
not brought to an end by the decision. Post the final
judgment, there have been created other juridical
circumstances between the then litigants. Those new
circumstances merit to be briefly mentioned here for they
have useful bearing on the relationship that may be
drawn between the former judgment and the present
litigation.

The circumstances may be stated as follows:

In Civil appeal file No. 301/70, the decision that
pronounced that Zekarias was not the child of Ato Afework
was rendered on Guenbot 19, 1970. Nevertheless, the
deceased didn’t sit back and relax as a true and honest
decree holder, for he, deep in his heart, knew that he
won the case merely because the required legally
acceptable form of evidence couldn’'t be produced by his
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opponent, as days passed by, however, and as the matter
continued pricking his conscience, the deceased went into
introcducing to his parents and relations the child whose
paternity he had been denying and on which matter he had
obtained a favourable judgment. Ato Afework, beyond
introducing the child to his parents, posed for pictures
together with the child and his relations. His acts were
not only those above-mentioned. Three and a half vyears
after he had finally won the case by judgment, he
himself, by his own handwriting, filled out forms as the
child‘'s father, signed them and had the child enrolled at
a Kindergarten. Six vyears after the judgment, on
February 21, 1985 G.C. he alsc affixed his own signature
at a space provided for the signature of parent or
guardian on the child’'s school grade report. Those
signatures, although denied by the respondent that they
were not that of the deceased, have, however, been
proved to be his by expert verifications.

Further, the deceased’'s hrother, ALo Berhane
Tesfamariam before the death of his brother, having
certainly declared that the deceased was the child’s
father and having submitted the deceased’s photograph and
having filled out school registration form and signing
the form cn behalf of his deceased brother, had the child
enrolled at the Lideta Evangelical Church Mekane Yesus
Kindergarten on 03-01-76.

After the <child’s father has passed away, the
deceased’'s father and his three brothers had, on Mehassie
26, 1980, given the appellant a written and signed
declaration that they surely knew that the child had the
deceased Ato Afework Tesfamariam as his father

The main issue in front of us is, therefore, how, given the
relevant law and equity, all those circumstances that surfaced
themselves up or were made public after the final judgment are
to be evaluated by a judging conscience.

Tn this respect, the question that deserves to be examined
in depth is: *What shall be the status of a previcus judgment
were somebody, who is involved in a Civil suit as a defendant
or respondent or in any other capacity. wins the case hut,
forfeiting the judgment, furnishes evidence that he is liable
or responsible for a claim or allegation for which he had
obtained a favourable judgment?”

procedurally, objections based on final judgment may only
be sustained provided the circumstances upen which the final
judgment has been given remain unchanged. As a decree holder
is at liberty to avail himself of the cifcumstances or rights
created by the judgment, so is he at liberty to waive a right
he obtained by it. He may not be told that on matters covered
by the judgment, he cannot create other new rights or
obligations after having obtained the judgment.

The crux of the case under consideration is related to this
latter point. Because of reasons known to him, the deceased
earlier denied that he was not the father of the child. Since
the child was born out of wedlock, the appellant lost the case
at the first time due to her inability to meet the written
paternity acknowledgement standard of proof reguired by the
law. The deceased waived this right of his and introduced the
child as his own to his kins. Aware or unaware of the future
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consequences of his act, he did furnish the written evidence
of acknowledgement of paternity required by the law when he
enrolled the c¢hild in a kindergarten, and all these show that
the deceased did properly acknowledge his paternity of child
Zekarias after he won the case by a final court judgment.

Observing all these circumstances, it is not proper for us
to reach a conclusion that once it has been decided in the
deceased’s favour that the child is not his, he cannot
subsequently acknowledge the child as his. Therefore, since
the deceased, while still alive, waived the rights he had
cbtained through a final judgment, on our part we camnmot accept
the objection that Zekaria’'s paternity has bheen a matter in
issue of a final court judgment.

This is not the objective of the law either. Proof of
filiation, being a matter that emanates from private and often
secret affairs between the mother and the alleged father of the
child, in the absence of a legally recognized relation between
the man and the woman, the law requires that paternity be
proved by a written acknowledgement tendered by the father of
the child. This legal requirement is not without reason. It
is intended to guard men who may be victims of circumstances
against the possibilities of calculated acts of women who,
considering the financial status, prestigicus social position
or any other merit ¢f the men they allege to be fathers of
their children, may succeed in establishing paternity by
peoling together witnesses close to them,

since Jjudges do not have divine power of checking the
veracity of the testimony of deceitful witnesses, the law had
to impose a rather strict burden of proof on the party alleging
the existence of paternity. It was because the present
appellant could not meet this standard of proof that the
Supreme Court decided against her in 19270.

This, however, doesn’t invalidate those respective acts of
the deceased in acknowledging and in proving his paternity by
waiving the rights he obtained by the judgment. It is not
right to make Zekarias fatherless, the child whose filiation
the deceased nad accepted with regret.

To finalize, we have, pursuant to Article 348(1) of the
Civil Procedure Code, guashed the decision of the High Court
that was Dbased on the doctrine of res Judicata, and, by
majority, recognized that Zekarias, the guardian tutrix cof whom
is the appellant, is the child of the deceased Ato Afework
Tesfamariam. Let the disputants bear their respective expenses
and/or costs.

Signature of Judges

Tilahun Teshome
Mahteme Solomon
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The Minoritz.gginion
Judge: Atsedewocin Tekle

I whose name is mentioned as the first judge in caption, have
hereunder given- the reasons why I dissent from the decision
rendered by the majority.

The respondent’'s argument that has been presented against
the points of appeal of the appellant was that the case to
establish filiation of the child, i.e. that child Zekarias is
the son of Afrework Tesfamariam had already been litigated upon
and finally decided by the Supreme Court in Civil Appeal file
No. 301/70, the crux of the decision being that Article 5 of
the Civil Procedure Code prohibits the retrial of finally
decided suits. The High Court has, accordingly. struck out the
suit after having aceepted the objection of the respondent.

The appeal in front of this court is based on the above
point.

Article,5(1) of the Civil Procedure Code states:

No court shall try any suit or issue in which the matter
directly and substantially in issue has been directly
and substantially in issue in a former suit between the
same parties, or between parties under whom they or
any of them claim, litigating under the same title,

and has been heard and finally decided.

As long as the fact that the issue of filiation of child
Zekarias had been litigated and finally decided is not denied;
then the above cited Article of the Civil Procedure Code
precludes the appellant from bringing a new suit for the
establishment of the filiation of child Zekariag. The adducing
of the evidence of hugging of the child by the deceased Ato
Afework Tesfamariam could only be permissible if and when there
was reason not to accept the objection raised. Since the
objection is relevant and acceptable, there is no reason why
the High Court’s decision may be criticized.

Signed: Atsedewoin Tekle
Editor’s Note
Translation by Ato Zekarias Keneaa.

“Unless stated otherwise, all dates are according to the
Ethiopian Calender.
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SUPREME CQURT

Civil Appeal Case No. 1408/83"

Filiation - acknowledgement of paternity - proof of paternal
filiation by possession of ‘status - action to disown a child -
conflict of laws - new facts and arguments on appeal - time of
appeal - contents of a memorandum of appeal.

civil Code Arts. 389(1), 748(1)., 750, 769-73, 782-83; Civil
Procedure Code Arts. 327(1)} (b) {(e) and (f). 329(1)

On appeal from the decision of the High Court in which the plea
of the appellant for the determination of paternal filiation
of her child was rejected on the ground that it cannot be
proved by the testimony of witnegsses where the child is born
out of wedlock.

Held: Decision confirmed.

1. Where a child is born out of a relation provided
for by the law, there was no possession of gtatus
of hig filiation from the very inception and the
law does not provide for proof of a status which
was not in existence by the testimony of
witnesses.

2. As it igz improper to render children to be
fatherless, it is egually improper to attribute
paternity of a child to a man who h as denied it
simply because a piece of evidence which does
not meet the standard of proof laid down by the
law has been presented against him.

Gunebot 27, 1984**

Judges: Tilahun Teshome
' Mahteme Solomon
Kirubel Haile Mariam

Appellant: Wolz. Guenet Abraham

Respondent: Mr. Enricho Sampieri

Having examined the case, we have rendered the
following decision.

Decigion

This appeal was presented before this court because the
High Court rejected the petition of the appellant in which she
prayed to have the paternal filiation of her child to the
present respondent determined. She stated the c¢hild was born

out of a marital wedlcock, The case was tried under civil case
No. 1679/82 and decided on Tir 22, 1983.
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In the written and oral arguments presented during the
hearing of the appeal, the appellant and her pleader attack the
validity of the decision of the High Court by raising the
following points:

- the court has erred in refusing to give weight to the
testimony of the witnesses in contravention ¢f a clear
provision of the Civil Code;

- interpretation of law becomes imperative cnly when &
provision of the law is ambiguous or one provision
contradicts with ancther;

- if need be, the alleged father could have made use of
his rlght to disown the child;

- since the rationale behind proving one’s filiation by
the testimony of witnesses is resemblance of a child
and the aileged father and, as the child whose paternal
filiation has become an issue in the present dispute
looks like his alleged father, the court may order the
presence of the child to verify the same;

- the lower court did not consider that the paternal
filiation of a child born out of a wedlock may be
proved by the contestable mode ¢of proof unlike the
one born in wedlock;

- because there is no legal system that encourages
children to remain fatherless, the case must be
considered in light of existing italian laws by
making use of general principles of Private
International Law;

- just-as it is not proper to make a person the father
of a particular child theére being no legal reason for
s¢ doing, it is not proper to render a child fatherless
when his paternal filiation has been duly proved.

Prior to tackling the substantive merits of the appeal,
the pleader for the respondent raised two points of cobjection
which are procedural in nature. In the first objection, he
contends that the appeal was brought after the expiry of the
time provided by the law to lodge an‘appeal. The second refers
to non-observance of formalities in the memorandum of appeal
which is said not to have complied with Art. 327[1} (k) (e} and
(f) of the Civil Procedure Code. b

With respect to the merits of the appeal, the pleader for
the respondent raised the following contentions:

- since the appellant was allowéd to summon her witnesses
pursuant to Art. 773 of the Civil Code and had in fact
done so, the allegation that the lower court denied her
of the right to present her witnesses is without any
ground;

- to prove paternal filiation, one needs to produce
evidence which may presuade the trier of fact in
light of the standard of proof prescribed by the law;

- the legal standard of proof is the presumption of
paternity which springs from a relationship provided
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for by the law between the mother of the child and
the person who is said to be his father, but no such
relationship exists between the appellant and the
respondent ;

- as neither marriage nor irregular union existed between
the two litigants, the respondent is not expected to
initiate an action to disown the child as per Art. 782
of the Civil Code;

- the physical resemblance of the child and the alleged
father was not an issue at the court of first instance,
and even if it were, it is not upto the standard of
proof provided for by the law;

- since the appellant did not prove the existence of a
relationship provided for by the law between herself
and the respondent, the analogy she drew between
possession of status and filiation is not appropriate:

- the point raised by the appellant so that the case be
considered under Italian laws in line with general
principles of Private International Law was not an
issue at the court of first instance; and, moreover,
the child is not an Italian national;

- as there is no 1 aw in Ethiopia which governs conflicts
of laws, it is stated under Art. 389(1l) of the Civil
Code that foreigners shall be fully assimilated to
Ethiopian subjects as regards the enjoyment and
exercise of c¢ivil rights;

- even if we look at the case from the perspective of
equity, we cannot entertain requests of Women who
spend their time in hotels with different men but who
petition courts to have men of their choice be
declared as fathers of their children without
complying with the mode of proof provided for by the
law.

Let us first consider the procedural objections raised by
the pleader for the respondent.

The decision against which the present appeal is taken
was rendered on Tir 22, 1983. On that very day, the pleader
for the appellant submitted an application to the High Court
to obkain copy of the record of the preceedings so that he
could submit his appeal to this court. The said copy was given
to the appellant on Yekatit 11, 1983 as is evidenced by the
covering letter submitted to us. The appellant presented the
record to the Registrar of this court on Megabit 20, 1983 and
this is two days ahead of the expiry of the sixty days period
provided for by the law. BEven this is without regard to the
decision of the second plenum of this Supreme Court wherein it
was agreed that the time spent during the copving of the record
of the proceedings of the lower court should not be included
in the sixty days period prescribed by the law. If this
decision is to be considered, the appellant would have been
presumed to have submitted her appeal nineteen days ahead of
the expiry of the time limit. We have realized that the

35



pleader for the respondent raised this objection because the
summons of this court served on him is dated 27/1/84 which is
not imputable te the appellant. As a result, we decline to
sustain this objection. :

The second point of procedural objection has the
provisicon of Art. 327(1) (b) (e) and (f}) to vouch for. Letter
(b) of the provision makes it a point for a memorandum of
appeal to contain the address of the respondent. Of course,
this was not done on the memorandum. The rationale for this
requirement is convenience of service of process. However. the
appellant has served the summons on the respondent who has now
appeared with his pleader and filed his reply. A&as a result,
at this stage of the litigation, the objectioh has no bearing
on the outcome of the case. Furthermore, it is rather the
court Registrar, and not the pleader for the respondent, who
has already appeared with his reply, who would have raised this
guestion.

The last point of objection raised as per letters (e) and
(£} of Art. 327 of the Civil Procedure Code is the allegation
that says the memorandum does not contain the grounds of appeal
and the nature of the relief sought. But we feel this
objection too is not sustainable. The ground of appeal is the
position taken by the High Court when it decided to. reject the
petition of the present appellant and the issue considered was
the paternal filiation of héer child to the present respondent.
As is stated in the memorandum, the nature of relief sought by
the present appeal is reversal of the decision of the High
Court.

Coming back to the substantive merits of the appeal, we
shall now examine how sustainable the contention of the
appellant is in the eyves of the law.

Certainly. the appellant has presented her witnesses
before the High Court to substantiate her allegation. The most
important point to be considered, however, is nct the
compatibility of the testimony of the witnesses with the
allegation of the appellant. But rather its sufficiency in
light of the strict standard of proof the law prescribes with
regard to paternal filiation.

The summary of the testimony of the witnesses is as
follows:

"The appellant used to earn her living as a prostitute.
In the course of her.engagement - prostitution, she met the
respondent in one of the hotels she used to spend her time and
resumed sexual affair with him. They started spending three
nights a week at the house of a certain Woiz. Asral Gebre by
paying the daily rent for a room. After this relationship
continued for few months, the appellant told the witnesses that
she was impregnated by the respondent. She also told them that
the respondent gave her Birr 500 so that she might abort her
pregnancy . Owing to the misunderstanding that ensued
afterwards between the two, they were finally forced to go
their own ways."

The law provideg that paternal filiation results when a
relation-provided for by the law has existed between the mother
and the alleged father at the time of the conception or of the
birth of the child; or it has been proved that the mother was
either raped or abducted at the time when the foetus could have
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possibly been conceived, or where the man who claims to be the
father of the child has given an acknowledgement of paternity.
Proof of paternal filiation is thus a mode of proving the
determination of paternity only in any one of the
aforementioned ways.

Unless it is established that the two litigants were
either married or were engaged in an irregular union, it cannot
be alleged that there existed a relation provided for by the
law between them. DNcr was any mention of rape or abduction.

Because the child was born out of wedlock, his paternal
filiation 1is to be determined by an acknowledgement given
either by the man who is alleged to be his father or by his
ascendants. As per Art. 750 of the Civil Cede, ascendants may
give such an acknowledgement only when the alleged father is
no longer alive. Since the alleged father is alive, this
provision is ¢of nc relevance to the case at hand.

Hence, the only acceptable mede of proof in this case is
production of evidence in which the respondent has acknowledged
the child to be his; and this is not something to be
established by mere testimony of witnesses. The law limits the
form and proof acknowledgement under Art. 748 (1) of the Civil
Code by stating that it shall be of no effect unless it is made
in writing.

The cther line of argument to be examined in this context
is the contention of the appellant which was made by invoking
the provision of Art. 770 et _seg of the Civil Code. These
provisions regulate circumstances whereby filiation is to be
proved in default of a record of birth. Art. 770 is to be
understood in the context of Art. 769 which specifies that
"both the maternal and paternal filiation of a persomn are
proved by his record of birth.v

A person who may make use of this provigion to prove his
filiation is one that possesses the status by being born in a
relation provided for by the law that existed between his
father and mother. Where there exists ne institution to draw
his record of birth, or where the record of birth has been kept
but could not be produced for one reason or another, he may
prove his already determined filiation by witnesses.

As we do not, as yet, have the ‘institution or office of
Civil Status, it is hardly possible for anyone in this country
to produce his record of bkirth which shows his paternal or
maternal filiation and his date of birth. Therefore, it is a
common  knowledge that one’s filiation is proved by the
testimony of witnesses. Hence a person who succeeds in proving
that there existed either a marriage or an irregular union
between his parents at the time of his birth may show his
status as their c¢hild. Such is the case in many of the
applications that are submitted to the aAwraja Courts, almost
everyday, with respect to the subject matter under
consideration.

But where a child is born out of a relation provided for
by the law, there was no possession of status of his filiation
trom the very inception and the law does not provide for procof
a status which was not in existence by the testimony of
summened witnesses. '
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As regards disowning, the pleader for the appellant has
argued that the respondent ought to have initiated an action
to disown the child if he had intended to deny his paternity.
To begin with, this contention was not made at the court of
first instance. Even if it were raised there, it would not
have been tenable for the simple reason that it is to be raised
by the person to whom the law attributes the paternity of the
child. The law presumes paternity only when it is shown that
the alleged father was either married to the mother of the
child or was engaged in an irregular union with her.

Since physical resemblance is noct a mode of proof of
filiation, we cannot grant the request of the appellant in this
regard.

We have also dAwelt upon the plea of the appellant in
which this Court was asked to adjudicate the case by making use
of TItalian laws in line with general principles of Private
International Law. As this point too has not been made an
issue by the parties at the court of first instance, we decline
to consider it here as per Art. 329(1) of the Civil Procedure
Code.

Finally, we shall look at the argument of the appellant
raised from the perspective of equity and social justice in
which she contended that no 1legal system must encourage
children to remain fatherless.

For one thing, a court, in the dispcosition of a c¢ase,
resorts to eguity only were no clear provision of the law
applicable to the issue exists. But in the case at hand, there
is a clearly specified mode of proof and this court does not
have any excuse to embark upon the avenue of equity.

For another, sure enough, it is improper to render
children to be fatherless. But it is equally improper to
attribute paternity of a child to a man who has denied it
simply because a piece of evidence which does not meet the
standard of procf laid down by the law has Dbeen presented
against him.

To sum up, as we have not come acress any legal ground to
alter the decision of the High Court, we hereby confirm it in
acecordance with Art. 348(1) of the Civil Procedure Code.

Let the parties bear their ocwn costs and/or expenses.
The file is returned to the archives.

Signature of judges

Tilahun Teshome
Mahteme Sclomon
Kirubel Haile Mariam

‘Editor's Note
Translation by Atc Tilahun Teshome

"*Unless stated otherwise, all dates are according to the -
Ethiopian Calender.
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THE FORMATION, CONTENT AND EFFECT OF AN AREBITRAL
SUBMISSION UNMDER ETHIOEFIAN LAW

Bezzawork Shimelash’
INTRODUCTION

Despite the fact that the Ethiopian society had been
traditicnally using arbitration through the system of
referring disputes to a third person called "shimagle®!and
despite the fact that we have elaborate and modern laws
on arbitration {since 1960), there is still gross
unfamiliarity with the meaning and application of
arbitration. There are times when foreign researchers
have come to the conclusion that Ethiopia does not have
any arbitration laws at all.? There are also times when
certain institutions® have attempted to draft separate
arbitration laws governing international arbitration in
the belief that the present laws have major deficiencies
in this respect Mahy a time, enterprlse managers simply
refer a dispute to arbitration in Paris under the
Internaticnal Chamber c¢f Commerce without bothering to
know whether we have such a thing as arbitration law or
whether there are mandatory provisicns. The purpose of
this paper, therefore, is a modest one. It is an attempt
to familiarize those who are interested in the use and
application o¢f arbitration, i.e., students, lawysrs,
businessmen and managers, with our major arbitration laws.
Since the subject of arbitration 1s quite wide, I have
regrettably limited myself to the examination of the law
on arbitral agreement - what it is, how it is concluded,

what its contents are and its legal effect. I have found
it useful to add a section on applicable law in
international arbitration. One more thing. The paper
deals only with arbitration based on agreements concluded
by the parties voluntarily It does not deal with
compulsory arbitrations. Hence, family arbitrations,
labour arbitrations and arbitrations through what were
called the Central Arbitration Committees are not covered.

“LLB, LLM, International 'Business Law Consultant and
Attorney, Addis Ababa.

Thomas Geraghty, People, Practice, Attitudes and Problems
in the Lower Courts of Ethicpia. Journal of Ethicpian Law,
Vol. VI, No. 2 (Dec. 1969}, p. 427

lgee the paper presented on "Arbitration Laws of PTA Member
States" at the Regional Seminar on International Trade Law,
Maseru, Lesotho, July 1988.

The Ethiopian Chamber of Commerce, Draft Proclamation

Relating to the Conduct of International Commercial
Arbitration, 1988.
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PART 1 FORMATION OF AN ARBITRAL SUEBMISSION
———— _—_‘F——i—l—l—-—_
A. Definition and Nature of an Arbitral Submigsion

Arbitration, as a device of dispute settlement, is founded
on an agreement called arbitral submission. Arbitral
submission is the term consistently used both by the Civil
Code as well as by the Civil Procedure Code. In this
paper, however, we shall be using the terms arbitral
submission and arbitral agreement interchangeably since
the French master-text from which both the Amharic version
and the English version of the Civil Code are translated
uses the term "la convention d’arbitrage” which means
arbitration agreement.?* .

The term ‘arbitration clause’ is alsc sometimes used in
the Civil Code and the Maritime Code.® This, too, is an
arbitral agreement,® the difference being that the
agreement is inserted as a clause in the main contract
made by the parties instead of having a separate agreement
dealing with arbitration.

Article 3325 (1) of the Civil Code defines an arbitral
submission as a "contract whereby the parties to a dispute
entrust its solution to a third party, the arbitrator, who
undertakes to settle the dispute in accordance with the
principles of law.® It 1is also provided that only
questions of fact may be entrusted to the arbitrator’ and
also that the arbitrator could be one or several.® as a
contract, arbitral submission is subject, firstly, to the
special provisions dealing with arbitration, and secondly,
to the general provisions of Contracts in General, Title
XII, Book IV. of the Civil Code.®

An arbitral submission, though a contract, is, however,
peculiar in many respects. One of its peculiarities has
been put succinctly by Lord Macmillan thus:

‘Harrap’s Mini Pocket French and English Dictionary.

5;Civil Code Art. 3328 (See the title) Maritime Code, Art.
209.

fAssefa Desta,Arbitraticrn in Cunstructiop Con;racts, Senior
Paper, Law Faculty, Addis Ababa University (No date), p.8.

7Art.~33§3'{2}, Civil Code (hereéafter C.C.)

sart 3331 (2), C.C.
sart. 1676 (1) & (2), C.C.
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w ... The other clauses set out the obligations
which the parties undertake towardseach other
hinc inde, but the arbitration clause does: not
impose on one of the parties an obligation in
favour of the other It embodies the agreement
of both parties that, if any dispute arises with
regard to the obligations which the one party
has undertaken to the other, such dispute-shall
be settled by a tribunal of their own constitu-
tiOﬂ-lu G : -

- o5

In arbitral submissions (or arbitration -‘clauses), as
stated above, the obligations that the parties undertake
are not towards each other but rather they both undertake
to submit the resolution of their dispute to a person or
persons called arbitrators. '

Another peculiarity of the agreement is that, in the words
of Rene David, there is an ninterplay ¢f two conventions,
one between the parties (submission Lo arbitration}, and
the other between the parties and the arbitrators
(receptum arbitri}."'’ This interplay of two conventions
is obvious from the defipnition of arbitral submission
itself where it is stated "the arbitrator, who undertakes
to settle the dispute. * The mechanism of arbitration
entails not merely the appointment of any arbitrator but
a willing arbitrator, that is why it is provided thus:
"the person appointed as an arbitrator shall be free to
accept or to refuse his appointment . "¥? The second
convention which David called sreceptum arbitri’ appears
into the picture, then, when the arbitrator accepts the
appointment.

The fact that parties are able, through arbitral
submission, to create their own private regime of
administraticn of justice is another peculiarity By this
mechanism, parties can have their own ‘private judges’.
outside the court system, and if they both continue
subjecting themselves to this mechanism throughout, there
is a possibility of settling their dispute up to the end

without the intervention of the state authorities.
E. THE FORMATION OF AN LRBITRLL AGREEMENT

THE FORMATION OF AN ARG A A=
How is an arbitral agreement formed? One has to refer to
the .general provisions dealing with the formation of
contracts, i.e., Arts 1678-1730 of the Civil Code. An
arbitral agreement is formed and completed where the offer
for arbitration made by one party is accepted by the other

YHeyman and another V Darwins Ltd. from Eric Lee,
Encvlopedia of Arbitration Law, Lloyd’s of London
Press, 1984 'Sec. 3.1.3 ‘

“Reng' David, Arbitration in International Trade, Kluwer
Publishers, Deventer/Netherlands, 1985, p. 78.

2are. 3339 (3), C.C.
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party without reservation. Such cffer and/or acceptance
‘may be made orally or 'in wrltlng or by signs normally -in
use or by a conduct such that, in the circumstances of the
cagse, there is no doubt as to the party’s agreement ul?

The negotlatlon that tocok place between the Ethicopian
Import-Export’ Corporatzon (ETIMEX) and a Dutch cocking ¢il
suppller by the name BE.V Vereenlgde Oliefabrieken (Qilos)
is a good illustration of the point in question. % The
tender document issued by ETIMEX, after specifying .the

type and quantity of the produdct and othetr terms, invited
foreign suppliers by telex to submit their offer This,
under Bthicpia law, is a declaration-of intention and not
an offer.® ' s o

Oilos, as one of the competitors, submitted its offer by
telex. The offer was accepted by ETIMEX and a contract of
sale was concluded by the parties. Up to this point,
there was no mention of arbitration. After this, ETIMEX
asked Oilos to send a ‘draft supply contract® for the
purpose of L/C {letter -of tredit) processing = Oilos,
accordingly. sent a ‘draft supply contraet’ in which was
included: ‘ R

"The.partles hereby agree ‘to submit all disputes
arising out of or 1in connectzon with' this
cantract to arbltration in Rotterdam in
accordance with the Rules for Arbitration of the
NOFOTA. "¢

ETIMEX, after receiving this ®ffer for arbltratron, sent
its reply by amending the arkitration clause thus

"Arbitration: Any dispute ar;srng out of or in
connection with this contract ig to be submztted
‘to Iee, Paris for arbitration.

The reply of ETIMEX did not- conflrm £o the terms’ of the
offer and hence was deemed to~ ‘be a. néew .offer*® for
arbitration. TIf this néw offer had been accept ed by
Dilos, we could have said that an arbitral- agreement was
formed or concluded. Bub’ unfortunately, a dlepute in the

Bart 1681 (1), C.C. We shall discuss the "form" of the
agreement under a separate heading. *

Ml,egal Department file, ETIMEX. A suit based on. breach of
contract was instituted against Oilos in Rotterdam and the
court had decided in favour of ETIMEX.

Bart. 1687 (1), C.C.

lnNetherlands Oils, Fats and Oilséeds Trade Association."

"wInternaticnal Chamber of Commerce".

Bart. 1694, C.C.
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meantime, arose between the parties and no agreement was
reached on arbitration. The case, as it is, however,
abundently demonstrates the process of ‘gforming or
concluding an arbltral agreement and  also its
separableness from the maln contract. T

C. THE ACITY OF P 1BS '.'I.‘O ITRAL AGREEMENT

Eventhough establishing a principle regarding capacity of
persons is not w1th1n the domain of procedural ‘laws, our
Civil Procedure "Codé provides thus: "No person shall
submit a right to.arbitraticn unless he is capable under
the law of disposing of such right."* As stated earlier,
even here the Code uses the phrase "unless he is capable
under the law® implying that capacity is governed by other
substantive laws. Accordingly, the principle regarding
the capacity of persons to arbltrate as laid down in the
Civil Code reads:

*The capacity to dispose of a right without
consideration shall be required for ‘the sub-
mission to arbitration of a dispute cbnecerning
such right. "%

Where the party to. an arbitral agreement is a physical
person, the basic regquirement that he must be capable,

i.e. free from all disabilities is obvious.”> Where the
party is a juridical person, such person must be endowed
with a legal personality .  This, tco, is obv;ous Rather,
we are concerned, here, with the content of the additional
requirement, i.e., "the capaC1ty Lo dlspose of a right
‘w1thout conszderatlon " .

We have said eariier that arbitral agreements are not
ordinary agreements. They are agreements that subject
‘parties to different and private type. of dispute
settlement process. They "may lead to a solution of the
dispute other than that which would be given by the
courts."* Hence, , it is necessary that the parties
must have the power to dispose of the right in question,
in the words of the Amharic version, w1thout price"

See our discussion under the heading "Form and Proof
of an Arbitral Agreement" below.

prt. 315(3), Civil Procedure Code (hereafter C.P.C.}
art. 3326(1), C.C.

23rt . 1678(a): Arts, 192-194 C.C. where these disabilities
exist, he will act ‘through his tutor Art. 3327(2), C.C.

2*R.pavid, Arbitration in ., p.174.
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Where the parties are acting on behalf of other persons,
either physical or juridical, then, a special authority to
settle a dispute by arbitration is required.® That
special authority is derived from the principal who has

the necessary capacity- where the principal is a
juridical person, such as,. & business organization, it is
derived from its “doverning body. 1i.e.;, the board of

directors.?®
€

‘so much for capacity at the level of physical persons and
business organizations.- It is at the level of public
bodies such as. the state, public ~gdministrative
authorities and public enterprises that more controversial
points could be expected to arise, considering the fact
that the interest of the public is involved in  their
transactions. So, the guestion is: do these bodies have
the capacity to make arbitral agreements? If so,te what
extent ?%° S

Let us take, first, the Ethiopian State. In the Civil
Code, it is stated that the State is "regarded by law as
a person" and that as such it has "all the rights which
are consistent with its nature.'?” If the distinction is
not to be stressed between the State and the Government,
we see that the Ethiopian Government, for instance in a
petroleum agreement, is allowed to submit a dispute to
arbitration.” We alsc see that the State, as one of the
parties in a joint venture agreement, can settle disputes
by arbitration.? Other than these, we have not found a
general provision that expressly allows or expressly
prohibits the State from meking an arbitral agreement. In
these circumstances, the easier answer would have been to
say that the State does not have the capacity to submit to
arbitration. But that would be unrealistic. The state 1is
the source of all rights and obligations and of all laws
{including the provision on capacity) It is alsc the
rrustee of all public property. It foliows, therefcre,
that as long as the right which is to be the subject of
arbitration belongs to-the State, and not to someone else,
ji.e., individual citizens or groups, it can be said that
the State has the capacity to make arbitral agreements.

Mart. 2205, C.C.
Bares. 313(10); 347(2); 363(1), Commercial Code.

”The subject of submitting arbitrabkle and non-arbitrable
disputes will be discussed separately balow.

“artc. 394, C.C.
®petroleum Operations Proclamation, No. 29571986, Art. 25.

%Joint Venture Council of State Special Decree, No.
11/1989, aArts, 4(1), 36.
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Regarding the capacity of public authorities and public
enterprises, after making a short survey of wvarious
legislations, we find amongst them three categories:
Those with no express power tce submit te arbitration,
those with limited power and those with express power to
dc so.

Public authorities such as the Ethiopian Science and
Technology Commission®® are conferred with such powers like
entering into contracts, suing and being sued, pledging
and mortgaging property. The power to submit to
arbitration is not expressly given to them. The same is
true for such public enterprises like the Agricultural
Inputs Supply Corporation.’' On the other hand, we see
that public enterprises like the Ethiopian Domestic
Digstributicn Corporation® and the Ethiopian Import-Export
Corporation® have the power to settle disputes out of
¢ourt (presumably thisg includes arbitration) only with the
permission of their supervising Minister. Then, there are
many public authorities which are expressly empowered to
submit disputes to arbitration like the :Civil Aviaktion
Authority® or the National Water Resources Commission®
which are empowered to settle disputes out of court.
Publi¢ enterprises 1like the Blue Nile Construction
Enterprise® are also given similar power  The conclusion
to be made is, therefore, that in the case of public
authorities and public enterprises, the power tc submit a
dispute to arbitration is not to be presumed and that they
need either an express power, or in the case of some
public enterprises, special permission te do so.

D. THE FORM AND PROOF OF AN ARBITRAL AGREEMENT

Form requirements are associated with the question of
whether an arbitral agreement can be made orally or in
writing. In this regard, Article 3326 (2) of the Civil
Code, which 1s the main souzce on this point, provides
thus:

"The arbitral submission shall be drawn up in
the form reguired by law for disposing without
consideration of the right to which it relates."”

Pproclamation No. 62/1975.
IAproclamation No. 26971984,
*Legal Notice No. 104/1987. Art. 12(3)

PLegal Notice No. 14/1975 and Public Enterprises
Regulations No. 5/1975, art. 7(2)

¥proclamation No. 111/1877. Art 8(18)
Sproclamation No. 217/1981, Art 8(16)

*¥proclamation No. 23471982, art 10(2) (C).
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According to this Article, admittedly quite a difficult
one, the special rules of form for disposing a right
without consideration to which the submission relates must
be followed.

On the guestion of capacity to submit to arbitration, (see
section C above) it is indeed necessary to reguire that
one have the widest right. That seems o be the reason
for the existence [ the phrase “the capacity tc dispose
of a right without consideration." But, on the question
of form as to why the phrase "for disposing without
consideration" is added in Art. 3326 (2), is, toc say the
least, most confusing. In fact, if we follow the
provision strictly, we may reach an absurd conclusicn as
shown below. :

Let us say. for example, the right over the dispute
concerns the transfer cof an immovable property. For the
dAisposition of a right over an immovable without
consideration (donaticn) the law reguires that it be made
in the form governing a public will,¥ i.e., it must be
written by the donor or by any person under the dictation
of the donor, it must be signed by the donor and by four
witnesses. Now, if the parties who are involved in the
transfer of that immovable property want to submit their
dispute to arbitration, it means their submission must be
drawn in the form described above. It must be written by
the parties themselves or by any person under their
dictation, signed by them and by four witness. It is
really doubtful whether this is the intention of the
legislator

As a result, one is at a loss to determine, in a definite
manner, the ‘"formality" regquired regarding arbitral
submission. In spite of this, some transactions like the
transfer of a right over an immovable®® or over a ship,?
or over a business,? and long term contracts like
guarantee, ' or insurance policy* are reguired by law to
be in written form and be attested by two witnesses.®® To
submit disputes that arise from any one of these ceontracts
to arbitration, therefore, it would be safer and advisable

VArts. 2243, 881 - 883, C.C.

Bare. 1723, C.C. in addition, it has to be registered with
a court or notary.

PArt. 7. Maritime Ccde.
Yart. 152, Commercial Code.
“arc. 1725 (a), C.C.

“prt. 1725(b), C.C.

HBart. 1727(2), C.C.
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that the submission be concluded in a written form and
also be attested by two witnesses. |, Many - aothey
transactions, however, like the sale of goods or contract
of carriage of goods (except a contract of carriage of
goods by sea)," or construction contracts are not reguired
te be in writing. It is the contention of this writer
that if disputes arise out of these transactions,
submission to arbitration can be madé orally. although, as
Schmitthoff has rightly said they are rare in practice and
"import...an element of uncertainty with respect to the
implications and enforcement of the arbitration
agreement** In these situations, the parties have the
option of having their submissions in writing. The
implicaticn of this is that . a mere document signed only by
the parties or an exchange of letters, or telex or
telegrams would be sufficient.*¢ If the necessity of
proving the arbitral submission arises, the burden of
proof is on the party whe alleges its existence.? And
according to the scurce of the legal relationship
involved, he may have to¢ present the "formal* instrument,
or the written documents or witnesses, or other means of
evidence.*®

The manner of making an arbitral agreement varies
according to the wishes of the parties. Where the dispute
between the parties is an existing cone, they can refer
their dispute to arbitration by a separate document. If,
on the other hand, the dispute is a future one, they can
either refer it to arbitration by a separate document or
can insert their submission as a clause (called an
arbitration clause) of the main contract.™

PART II
THE CONTENT OF AN ARBITRAL SUBMISSION
A. APPOINTMENT OF ARBITRATORS

The first thing that an arbitral submissicn may contain is
a set of provisions that deal with the establishment of
what is called the arbitral tribunal. (An arbitral

“art. 134, Maritime Code.

“Clive M. Schmitthoff‘’s Export Trade, the Law and Practice
of International Trade, (London, Stevens and Sons 1986)
8th edition, p. 583. 1In practice, we recocmmend a written
arbitral submission that is carefully drafted.

*It must be noted that if the parties expressly agree to
make it in a special form, then that form must be followed

Art., 1726 C.C.
art. 2001(1), c.C.
“arc. 2002, C.C.

“Art. 3328, C.C.
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tribunal may be made up of one or several arbitrators)
On this matter, the parties can take any one of the four
options available to them. 1. They can appoint, in the
submission or subsequently, the arbitrators by name; 2.
They can specify. without the necessity of appointing by
name, the manner of appointing arbitrators {specifying an
appointing authority falls under this category); 3. The
parties can merely refer to other arbitral codes50 or
arbitration rules such as the Internaticnal Chamber of
Commerce {(ICC) Arbitration Rules or the United Nations
Commission on international Trade Law (UNCITRAL)
Arbitration Rules; and 4. Theyncan omit providing for
app01ntment of arbitrateors in which case the relevant
provisions of the Civil Code™ would be applicable. It
must be pointed out that since arbitrators could, for
various reasons, be unable to discharge their functlons,52
the parties would normally lay down the procedure for the
réplacement of the arbitrators as well. In the absence of
such an agreement between the parties, again it is the
Civil Code that fills the gaps. Going further than what
I stated above on appointment and replacement of
arbitrators, would be outside the scope of this paper
But, at the same time, I ask the reader to bear with me
while I comment upon certain arbitral clauses that I have
come across and that do not seem to accord with the law.
For the sake of convenience I will treat them under
separate sub-headings:- a} appointment: under the
Ethiopian Chamber of Commerce (ECC); and b) inequality of
parties during appointment.

a) APPOINTMENT UNDER THE ECC. In many international
sale contracts>® we find clauses referring disputes to
arbitration under the ECC. This assumes that the ECC has
a set of arbitration rules and a well established system
for app01nt1ng and replacing arbitrators. The fact,
however, is that it does not have such rules or system.
One can even go as far as saying that the ECC has not vet
reached the stage toc serve as an arbitral body. The
Ethiopian Chamber of Commerce was established by
Proclamation No. 148/1%78 and cne of its powers and duties
include:

art. 3346, C.C.
S1arts. 3331 - 3343,

The Persons appointed could, for example, be of unsound
mind. Note also that it is human beings that are appointed
and nct institutions like the Addis Ababa University

see, for example, sample purchase order of the Ethiopian
Import Export Corporation, (ETIMEX) form OP/13, art. 9.
See alsc sample sales contract of the Ethicpian QOilseeds and
Pulses Export Corporaticn (EOPEC)
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"to settle] when the parties so reguest, by way of
arbitration, disputes arising out of business
transactions. "% ¢

] "
The power of issuing regulations and directives necessary

for the proper implementation of the Proclamation: rests
with the Minister of Trade®® and upto now there are no
regulations or directives from the Minister that deal with
such matters.

There is another problem that originates from bad drafting
of the law. The Proclamation cited above empowers the BECC
to act as an arbitrator But this violates, as Girma
Zelleke has said, "the principles and legal concepts of
commercial arbitration in ‘that it authorizes an
institution to be involved in the actual dispute
settlement process instead of gupervising the process."%®
The best that can be said, at present, is that the ECC can
serve’ as an appointing aufhority like any other
institution when it is requested by the parties.

b Inequality of parties during appointment. One of the

mandatory provisions of rthe law of arbitration is .that the
equality of parties as regards the appointment of
arbitrators must be maintained. If one of the parties is
placed in a privileged position, then the arbitral
submission shall not be valid.’” The arbitration clause
that allows a party to appeint a sole arbitrator after the
failure of the other party is ascertained, is a wvalid
one.®® On the other hand, the clause that empowers only
one of the parties to appoint & sole arbizrator® is a
gross viclation of the mandatory provision of the law and
hence is not wvalid,

“Art. 6(5) of the Procl.

Art. 23, In the Proclamation, Minister of Commerce and
Tourism is mentioned.

*Girma Zelleke, Commercial Arbitration as an Alternative to
Judicial Settlement of Business (Economic) Disputes. Senior
Paper 1988, Faculty of Law, A.A. University. p. 107.

See also the case between Vettori Menghi and the
Horticulture Development Corporation where the Corp. asked
the ECC to settle the dispute as an arbitrator. The ECC,
however, declined to serve in that capacity

Art. 3335, C.C.

*Sample Workmen’'s Compensation Policy of the Ethiopian
Insurance Corporation, Art. 14.

*Standard terms and Conditions of Contract for the Supply

of General Goods ETIMEX, Art. 26. At present, it is no more
being used.
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B. THE POWER OF THE ARBITRATORS

Delimitation of the -arbitrators’ power is the second
matter that may be dealt with in the arbitral submission.
The parties, of course, do not have to provide anything
about this because the arbitrator, once he is appointed, -
shall settle the dispute, i.e., hear evidence and delivef
an award in accordance with the principles of law.® The
necessity to-delimit thé arbitrator’s power arises when
the parties wish to narrow Gr widen-his power than what ‘is

. already provided by law... The sitmwations where that.dis
_made possible-and the limitations thereof grescribed by

the law are discussed below.

3. The dispute between the parties may, involve both
questions of law and questions of fact. In both cases,
the arbitrator is required to settle the dispute in
accordance with the principles of law. The parties
cannot, in contrast to some foreign laws where it is
allowed,® empower the grbitrator to act as “amiable
compositeur*, i.e., decide on the basis of equity or
fairness. This basic policy of the Ethiopian law is also
reflected in the Maritime Code where it is provided:

“An Arbitration clause inserted in a bill of lading
may in no event grant to the arbitrators the power to
settle a difference by way of composition. "%

True, the Civil Procedure Code envisages a possibility
whereby the parties ¢ould, threough their submission,
exempt the arbitrator from deciding according to law.®
But, this is a clear contradiction of the substantive law
and cannot be tenable.®® ©On the cother hand, where the
parties wish to narrow the arbitraior’s power, they can
instruct him only to establish a peoint of fact, for
example, the occurrence or non-occurrence ©of an
earthquake, without deciding on the legal conseguences

following therefrom.®

5. There is one area - variation of contracts - where the
parties can widen the arbitrator’s pawer beyond that of
deciding upon legal or factual dispute. OCn this subjeckt,
Art. 1765 (Civil Code) provides:

soart. 3325(1), C.C.; Arts. 317-318. C.?.C.

slcee the discussion in R.Davicd. p. 88, cited at Note No.
11.

82yt ., 209 Maritime Code.
“art. 317(2), C.P.C.
figee Sedler Ethiopian Civil vrocedure. , p. 387

$art. 3325(2), C.C.
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"When making the contract or thereafter, the
parties may .agree .to refer to.an arbitrator
any decision relatlng to Varlatloqs which- .
ought to be-made "in the contract, should certain

¢ rcimstances occur whlch woirld modify the‘economlc
baszs of the contract—

e 0

A% can be observed from the arti®le *ths power to. vaqy~qr«
nodify & contract lsedrfferent from the ordxnarywpower~1n
that the arBittator wtth such *a- power wouid"decide‘bﬂwand
‘regulate ;he ﬁuturerre&aﬁlonshlp of the partles concefned

’-"—'5,_., o f\-‘

’m.. .}'.-""F{- ks Vg, § ’:-_;._

327 THe power of" the_ trrﬁunal to. dee1de on” rts’ﬁmWﬁ
jurlsdlctlon called 'Kompetenz~Kompetenz“ in foreign legal
systems,® ‘is anocther area that may need dellmltatlon by
the parties. The parties, in part;cular, may authorize
the tribunal to decide disputes relating to its own
jurisdiction.®” Suppose one of the parties, raises an
objection alleglng that the tribunal has nc jurisdiction
because it is made up of one arbitrator instead of three,
or that the dispute brought before it is not covered in
the submission, the implication of the above authority is
that the tribunal would have the power to decide on such
objection. ©On the other hand, if the parties wish to go
beyond this and empower the tribunal to decide on whether
the arbltral submission is or is not wvalid, that, I am
afraid, is not permitted because Art. 3330(3} (Civil Code)
mandatorily’ prov1des

"The arbitrator may in no case be required to decide
whether"the arbltral subm1551on is OI‘lS not valid.

The implication of this mandatory provision is that if any
jurisdictional objectlon based on invalidity of an
arbitral subm1531on is raised, the pdwer to decide such
issue rests not on the tribunal but on the court.® The
policy behind this rule also seems to be a sound one
because the arbitrator, unless so restricted, may .be
inclined, in order not to lese his fees, to dec;de always
in favour of having jurisdiction. '

In this connection, it must be realized that some
international arbitration rules partlcularly that of the
ICC Arbitration Rule Art. 8(3) which gives the arbitrator
the power to decide on such issues violate this mandatory
provision of Ethiopian law.

**UNCITRAL Model Law on International Commercial
Arbitration, Note by the Secretarlat A/CN.  9/309,
2> March 1988, p. 6.

“art. 3330(2) C.c.

*®The French Master-Text as translated by Elias Daniel
reads: "The arbitrator may in no case be called upon
to rule on the question of whether the arbitral
submissicn is or is not valid.®

%C. Shmitthoff, p. 578.
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'C. SPECIFYING 'ARBITRABLE’ DISPUTES

L hig e

An .arbitral submission must sSpecify which dispute is
referred te arbitration.  Specially where the submission
relates. to future.disputes,{where the dispute was _not
known at the time of making the submlssxon) the law
provides that this shall not be valid "unless it concerns
idisputes which flow from a contract or other specific
legal obligation.*”

‘The intention of the parties whether they have chosen a
"narrow arbitration clause" or a  ‘'broad .arbitration
clause" is determined by the words’ they have used in the
submission. A formation such as "a dispute. ar151ng under
the contract" is held to be a narrow one’ while "all
dlsputes arlSlng out’ of the contracL or in connectlon ‘with
it" is cohsidered a brodd one. If a dase is brought in
Ethiopia, there 1is 1little doubt that the courts will
follow similar lines because they will enforce an arbitral
submission only when they are conv1nced that the dispute
is "covered by the submission.’

In one casge the arbitrator assumed jurisdiction on a

formilation that read: “If a difference arisas as to the
amount cof any loss or damage such difference shall. (be
settled by arbitration) " but the Supreme Court revised

the Award on the ground that the d;spute relating to
liability of the insurer was not covered by the
submission.™ o ’
As T have. stated ahove, spec1fy;ng a dlspute is important.
But, the mdre 1mportant point (that may well affect the
llegal ty of the arbitration process) is that the dlspute
must be capable of settlement by arbltraplon The Civil
Procedure Code in which thls principle 1s strangely laid
down provides: -

OArt, 3328(3}), C.cC

?Medite;ranaan Enterprises V Ssangyong‘Corperatlon,
éUtS CircuitCourt), 1983, from Arthur Von ‘Mehren,
nternational Commercmal Arbltratlon, Cases and Mater 1
(1990), pp 186-190. —= a—

”C.Schﬁifthoff, p. 586,
TArt. 3344(1) cC.C.

”Tnsurance .Corp. V. Gebru A.Michael and- Lemlem 2braha,
Supreme Court File No. 1386/7%. .

“See the U.N. Convention on the Recognltlon and
Enforcement of Foreign arbitra Awards. Art, ITI,
Para. 1. :
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*No arbitration may take place in relation to
administrative contracts as defined in Art. 3132
of the Civil Code or in any other case where it
is prohibited by law. "¢

If this provision had been placed in the Civil Code rather
than in the Civil Procedure Code or alternatively. if the
Civil Code had similar provision, no one would have dared
to make an issue out of it. But because of this stated
situation, the gquestion of whether or not administrative
contracts’ are capable of settlement by arbltratlon has
continued to bé a subject of much controversy .’

Let me begin by saying that neither Title XIX of the Civil
Code on administrative contracts nor Title XX on
compromise and arbitral submission prohibit the submission
of disputes arising from administrative contracts to
arbitration. Such prOhlblthﬂ would have scared off
"foreign enterprises ‘and capital to Ethiopia" which was
nct the intention of the drafter of the code - R.David.”
In fact, the implication one derives from a reading of
Article 3328 [ClVll Code)® is ‘that any type of disputes

fArt, 315(2), C.P.C.

A contract shall be deemed to be an administrative

contract where: )

a) it is expressly gualified as such by the law or
by the parties; or

b) it is connected with an activity of the public
service and implies a permanent participation
of the party contracting with the administrative
authorities in the execution of such service, or

c) it contains one or more provisions which would
only have been inspired by urgent considerations
of general interest extraneous to relaticns
between private individuals. Art. 3132, C.C.

"#Ibrahim Idris, Administrative Contracts and the law of

Arbitration in Ethiopia, Faculty of Law, (A.A.
University) unpublished, (19797?), p. 13.

R. David, Administrative Contracts in the Ethiopian
Civil Code, Journal of Ethiopian Law, Vol., IV

Ne. 1 (1967), p. 145.

*art. 2328 - Object of Contract and Arbitration Clauses.

1) The dispute referred tc arbltratlon may be
an existing dispute.

2) The parties to a contract may also submit. to
arbitration dlsputes which may arise out of
the contract in the future.

3) An arbitral submissiocn relating to future disputes
shall not be wvalid unless it concerns disputes
which flow from a contract or other specific legal
obligation.
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could be submitted to arbitration. If there were any
restrictions to the type of disputes to be submitted to
arbitration (which would naturally affect the parties-’
freedom), surely, the legislator would Have stipulated
them in the substantive law, 'i.e., the Civil Code. The
legislator, however, didn‘t provide any restrictions,
neither did it envisage the inclusion of such restrictions
in the Civil Procedure Code. It only left prcocedural
matters (i.e., "the method by which claims of persons are
adjudicated and by which rights, privileges and duties are
determined and enforced by the appropriate legal
tribunals"}® to be dealt with in the Civil Procedure code.
That is why it is provided in Art. 3345 thus:

Reference to Civil Procedure Code

(1) The procedure to be followed by the arbitration
tribunal shall be as prescribed by the Code of
Civil Procedure.

{2} The same shall apply to matters arising out of
the execution of the award or to appeals against
such award.

Now, the legislator of. the Civil Procedure Code, instead
of limiting itself only to procedural matters® went out of
its way and prohibited the sSubmission of administrative
contracts to arbitration, contradicting the substantive
provisions of the Civil Code particularly that of Art.
3328. 1In order to answer the next guestion of whether the
Civil Procedure Code or the Civil Code is overriding,® I
will simply point out that th- Civil Procedure Code has
conceded the supremacy of the provisions of the Civil Code
by providing thus:

"Nothing in this Chapter (the Chapter on
Arbitration) shall affect the provisions
of Arts. 3325-3346 of the Civil Code."*

$lpobert A.Sedler, Ethiopian Civil Procedure (H.S.I.U.,
1%68) p.1.

®2Thranhim, cited at Note No. 78 argues that Art. 315{2)
of the C.P.C. deals with the incapacity of arbitrators
and hence is a procedural provisicon. The argument,

however, is hardly tenable. See p. 14 of the article.

83 Tn the case of WSSA V. Kundan Singh, High Court Civil File
No. 688/79, the court had said that Art. 315(2}) (C.P.C.),
which is compatible and to be read with Art. 3345(C.C.),
is in conflict with art. 3328 and it overrides. The court
seems to have completely forgotten the existence of Arc.
315{4), {(C.P.C.).

¥art. 315(4), (C.P.C.)

84



Arbitration

The conclusion to be reached, therefore, (which, by the
way, 13 supported by the Supreme Court and also by
international arbitral tribunal)®® is that administrative
contracts or disputes that arise from them &re capable of
settlement by arbitration.

Even if one heolds the contrary view that disputes arising
from administrative contracts are not capable of
settlement by arbitration by virtue of Art. 315 {2) of the
C.P.C., in practical terms it is of minimal effect. This
is sco because many administrative authorities which are
likely to be. involved in domestic and international
transactions and arbitration are empowered by law to
settle their disputes by arbitration. ©One can cite the
following as examples: Ministry of Mines and Energy,® the
Marine Transport Authority,® the (Civil Aviation
Authority.®® the Ethiopian  Transport construction
Authority,¥ the Ethiopian Water Works Construction
Authority®® and the Ethicpian Building Construction
Authority * The argument that can be forwarded is that
these establishment proclamations, by empowering the above
state bodies to settle disputes by arbitration, have
impliedly amended the “prohibitive" Civil Procedure Code
provision.

Having said that, there still remains the question whether
there are other types of disputes that are not capable of
settlement by arbitration. In scme foreign countries,
like France a list of itemg such as matters related to the
gtatus and legal capacity of persons or divorce, or to
anti-trust laws are excluded from arbitration.® In
Belivia, disputes arising from an act of government are
excluded from arbitration.®® In Ethiopia, on the other
hand, I have not come across a law that expressly
prohibits arbitration other than the law that I menticned
earlier Certain inferences, however, can be made. The
Civil code provisions on expropriation {Arts. 1460-1488)

®Ethio-Marketing Ltd. V. Ministry of Information, Supreme
Court File No. 1144/67 Kundan Singh V. Water Supply

& Sewerags Authority (WS5A), International Chamber of
Commerce Arbitration, 1987

%patroleum Operations Proclaim, No. 2095/1986, Art. 25 and
Art. 27 The latter article repeals conflicting laws.

*Proclam. No. 139/1%78, Art. 7(19)
®#Proclam. No. 111/1677. Art. 8(18)
*¥Proclam. No. 189/1680, art. 8(19)
®proclam. No. 190/1980, art. 6(13)
proclam. No. 191/1980, Art. 8(14)
“R.David, Arbitration in International Trade, p. 187

“Ibid, p. 177
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provide that disputes on the amount of compensation to be
paid to the owner may be fixed by an arbitration
appraisement committee. From this, one may infer that the
act of expropriation itself is not subject to arbitration.

The Civil Code provision on 1rregular union {(Art. 730)
provides that only the court is competent to decide
whether an 1rregular union has been established or not and
ori disputes arising out of such union. One may infer from
this that disputes arising from such matters are not
capable of settlement by arbitration. But the strength of
these inferences can only be tested by future court
decisions and jurisprudence which at present are lacking.

PART III
THE EFFBECT OF AN ARBITRAL SUBMISSION
A. BINDING NATURE AND ENFORCEABILITY .

An agreement made between parties to settle their dispute
by arbitration is blndlng on them and it shall be enforced
as though it was law.® If both parties, knowing the
binding nature of their agreement, wholly comply with it,
the arbitral tribunal created by them will proceed with
the hearing of the case and will deliver an award, to the
exclusion of the courts. On the cther hand, if one of the
parties, in disregard toc the arbitral agreement,
institutes an action in a court of law, the other party
has the discretion tc consider the agreement to have
lapsed® and continue to defend his case there.

The binding nature of the agreement and the nece351ty of
enforcement appears in a head-on fashion when one of the
parties, in disregard to the arbitral agreement,
institutes an action in a court of law while the other
party wants to take the case to arbitration. It is in
relation to this situation that Article 3344(1) ({Civil
Code) entitled “Penalty for non-performance" provides
thus:

*Where a party to an arbitral submission brings
before the court a dispute covered by the submission,
refuses to perform the acts reguired for setting the
arbitration in motion or claims that he is not bound
by the arbitral submission, the other party may 1in

his discretion demand the performance of the arbitral
submission or con51der it to have lapsed Iln respect
of the dispute in guestion.

In the hypothetical situation described above, the courts
in Ethiopia, in contrast with some countries like England
where they have a discretion,®® are bound to decline their
jurlsdlctlon and refer the parties to arbitration. This
is what the courts do in practice as well. 1In the case

art. 1731(1), C.C.
Sart, 3344(1), C.C.

%R.David, Arbitration in , pp- 210-211.
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between Agricultural Marketing Corporation (AMC) and
Ethiopia Amalgamated,®” AMC instituted an action in the
High Court against the defendant claiming around Birr ten
million. The defendant submitted a preliminary objection
alleging that since the parties had earlier concluded an
arbitral agreement, the court should refer the case to
arbitration. The Court, after accepting the defendant’s
objection, struck out the suit and referred the case to
arbitration, even though the arbitral tribunal
contemplated by the parties was not yet set up.

B. SOME PRECONDITIONS

Before referring the dispute to arbitration, however, it

is incumbent upon the court tc ascertain: a) That there
is a valid agreement to arbitrate,®® b} that the arbitral
submission covers the dispute at hand, and c) that the
submission has not lapsed. These will be discussed one by
one.

1. The defendant who wishes to raise a preliminary
objection on the ground that the "claim is to be settled
by arbitration*®® or that the dlspute is the subject of
arbitration, is expected to raise this objection at the
earliest opportunlty, otherwise it shall be deemed to have
been waived.!®™ Now, if the plaintiff, in his reply.

alleges that there was no arbitration agreement at all or
that there was no valid agreement, the case shall be
referred to arbitration only after this issue has been
ascertained and decided by the court. The issue may as
well be complex especially when defective arbitration
clauses are invelved. Let me illustrate this pdint by
taking two examples from the contracts concluded between
Horticulture Deve.opment Corporation {H.D.C.) and Vettori
Manghi (1984); and between ETIMEX and SAFET (1987).

The arbitral clause between H.D.C. and Manghi reads:

“ARTICLE X ARBITRATION

In the event of any disagreement ensuing from this
contract such disagreement shall be settled by the
arbitration of Chamber of Commerce of Ethiopia in
Addis Ababa according to the laws of. Ethiopia."

When a dispute arose between the two parties, H.D.C. was
consistently arguing that the Ethiopian Chamber of
Commerce (ECC) was appointed as arbitrator and hence
should proceed in this capacity. But, let us assume for
the moment, in disregarded to this clause, H.D.C. has

“High Court, Civil File No. 1101/82.
®From a reading of Arts, 1678, 1731, 3344(1) C.C.
®Art. 244(2) (g), Civil Procedure Code.

Woart. 244(3), C.P.C.
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instituted its claim at the High Court and also assume
that Manghi has objected to this and demanded performance
of the arbitration clause. H.D.C. cannot’ deny the making
of the agreement; because it is a fact that the parties
had concluded an arbitral agreement. The only way out for
H.D.C. is to argue (as I have argued earlier) that the
arbitral clause is not a valid one because an institution,
instead of a phtysical person, was envisaged to serve as an
arbitrator; or that the agreement has lapsed because the
ECC has declined to act as an arbitrator. Whether the
Ethiopian court would accept the arguments of H.D.C. and
continue hearing the case or whether it would send it to

other arbitrators by holding, like other foreign courts,
that there is a' "dominant intent to arbitrate and not
merely to. arbitrate before particular arbitrators® .10
remains of course, a matter of speculation because no
similar case has arisen in reality

The second arbitral clause that of between ETIMEX and
SAFET reads:

"ARTICLE XVI
SETTLEMENT OF DISPUTES

Any disputes, differences of (sic) guestions arising
between {he buyer and the suppliers as to the
construction and as to any matter out of the
contract, or in any way connected or out of or in
connection with this contract shall be solved
amicably failing which the case shall be referred
{sic) to the International Chamber of Commerce in
Paris.* ’

Just like the above example, let us assume that ETIMEX has
brought a suit in Ethiopian courts and that SAFET has
demanded arbitration. Tt is the contention of this writer
.that SAFET cannoct succeed because there was ne agreement
to arbitrate at all. The term "arbitration" was not even
mentioned in the particular pravisicon. The court can only
enforce an arbitral agreement if there exists an agreement
to arbitrate.

2. ‘The second condition is the one concerning the ambit
of the arbitral submission. The court will give effect to
the arbitral submission only when the *dispute is covered
by the submission.* 1In one insurance case I cited earlier
(Insurance Corporation V.Gebru and Lemlem), where the
arbitral clause covered only "differences arising as to
the amount of any loss or damage" tlie insurer cbjected to
the jurisdiction of the arbitrator by saying that the
dispute on "liability’ was not covered by the submission.
To illustrate our point better, however, let us reverse
the situation and assume that Gebru and Lemlem brought
their claim to court. Let us also assume further that the
dInsurance Corporation objected to this and demanded
performance of the arbitration. If this situation ogours,
the court, after ascertaining the nature of the dispu-e
involved, will, no doubt, reach the conclusion (just a:

Wiastra Footwear Industry V.Harwyn International (U.5.
District Court, 1978), from A.Von Mehren., p. 203.
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Supreme Court has reached the same conclusion) that the
plaintiffs’ claim based on ‘liability’ is not covered Ij
the submission which talks of ‘amount issue’ only.}

Hence, it will continue hearing the case.

3. The third condition concerns the non-lapsing of the
arbitral submission. An arbitral submission that has
lapsed cannot be enforced. The burden of proof lies on
the party whe alleges the lapsing, normally the plaintiff
who wants to pursue his case in court. Any one of the
following could be the causes for lapsing of the arbitral
agreement:

a) default of an arbitrator named in an arbitral
submission, ®

b) death of one of the parties before appointing

' an arbitrator,' and

c) acts of the party demanding arbitration such as
bringing a claim before a court (excepting
actions to preserve rights from extinction)®
or refusal to set the arbitration in motion.

If the factors enumerated above are proved to the
satisfaction of the court, it will reject the defendant’s
demand for arbitration and will continue hearing the case.
Otherwise, it will reject the plaintiff's arguments and
refer the dispute to arbitration,

PART IV
APPLICABLE LAW TO THE AGREEMENT
A. SOME PRELININARY REMARKS

The question of which national law applies to a particular
dispute at hand arises not in domestic arbitrations but in
international arbitrations, i.e., arbitrations dealing
with a dispute between parties, that reside in different
states. The subject which deals with these matters called
conflict of laws (sometimes also called private
international law} is a tricky one even in those countries
that have well developed laws. It becomes all the more
complex here because:

02p further question could be asked: can the court refer
the ’'amount issue’ to be settled by arbitrators after
declaring the insurer liable?

e . 3337(1), C.C.

WM1nference from Art. 3338, C.C.

%arc. 3344(1) & {2}, C.C
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(a) Our arbitration laws seem to be basically
designed for domestic disputes;

(b Ethiopia does not have conflict of law rules, 1%
and

(c) there are no cases directly related to the
problem we are examining.

T shall, therefore, base my discussions on Mr. Sedler’s
booki®? on the subject and on some foreign cases.

In the discussion of which law is applicable to
international arbitration, there are three aspects that
are involved. Firstly, there is the main contract o©on
which the commercial rransaction is founded. 1IC could be
sale of goods, agency. construction of works, joint
venture, carriage of goods... etc. Secondly, there is the
arbitration agreement concluded separately or inserted as
a clause in the main contract. In international practice,
this is considered to be independent ard separable from
the main contract.!® The effect of this principle is that
the invalidity of the main contract does not affect its
positien. Thirdly. there ig the arbitral procedure. In
the great majority of cases,. it is the same law that may
apply: to all three aspects,'” but there are times
(although rare) when different laws may apply. Thus in
one English case, it was held (Per Viscount Dilhorne):

» .Thus, if parties agreed on an arbitration clause
expressed to be governed by English law but providing
for arbitration in Switzerland, -it may be held that,
whereas English law governs the validity,
interpretation and effect of the- arbitration clause
as such...the proceedings are governed by Swiss
Law. "¢ '

Also in another case it was held (Per Lord Denning MR):

"we reach, therefore, this point. English law
governs the interpretation and effect of the

coptract. But the Kuwait law, or some other

law governs the arbitration procedure. This

sort of difference is well known. "1

wipopert Allen Sedler, The Conflict of Laws, in Ethiopia,
addis Ababa. Faculty of Law, Haile Sellassie I
University- 1965, p.4.

WIThid,

108g pavid, Arkitration in , p. 193

Sgchmitthoff, p. 182.

107ames Miller V Whitworth, Encycleopedia. . Sec. 3.2.9.

Wirnternational Tank V.Kuwait Aviation, Ibid, Sec.
3.2.11.
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when we take an international arbitral agreement-the area
of interest in this chapter - unless the parties expressly
stipulate a different law, it will normally be governed by
the law applicable to the main cop* ract. aAnd since also
by definition, it is a contract, ’ conflict of law rules
enunciated for contracts would m. doubt be relevant .2

Having said that, I shall now proceed to the situations
where the issue presents itself.

B. BEFORE AREBITRAL TRIBUNALS

In a dispute involving an international transaction, it is
possible for one of the parties before an arbitral
tribunal to allege that it is a foreign law and not an
Ethiopian law that is applicable to the case at hand. The
party’s possible grounds could be for example, that the
arbitral agreement including the main c¢ontract was
concluded in some other place, or that it was to be
performed in some other place. Now, the guesticn is what
are the rules to be followed by the arbitral tribunal if
it is confronted with this issue? The first rule is that
it is the law that is chosen by -the parties that is
applicablé. In the words of R.David:

*T¢ becomes clear then, that in the matter of
international arbitration, there is a marked
tendency to favour where possible the
application of the law which was chosen (or
may be reputed to have been chosen) by the
parties (loi d‘autonomie) "'’

Where the parties have not chosen the law or where they
have not made an effective choice (like the sale contract
between ETIMEX and ETEL in which it was stipulated that
Ethiopian law and Greek law shall apply), the sound rule
which is also recommended by Mr. Sedler. is that the
‘proper. law’ of the contract/arbitral agreement should
govern.' fThis is in preference to other rules like lex
loci contractug, in which the law of the place where the
parties entered into the contract is governing,!® or the
Tex loci solutionis in which the law of the place where
the contract is to be performed is governing.'* The main
defect of these rules being that they depend only on cne
aspect of the transaction. The ‘proper law’ rule, on the
other hand, guides the tribunal to reach to the law of the
country with which the contract on arbitral agreement has
a greater connection by taking all the essential aspects

112 pavid, Arbitration in . p. 217
31hid, p.220.

'Mgedler, The conflict ., p- 98.
151pid, p. 91.

Usgamlyn V Talisker Distillery, Encyclopedia. , Sec.
3.2.1.
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of the transaction™such as where the contract was niade,
where it was performed, where the arbitration was_taking
place, and where the parties did their business.-*f

where sthe parties have chosen a foreign law ‘or where an
arbitral tribunal, by applving the above rule, -has decided
that a foreign law is applicable, a further guestion that
:may be asked is: to what extent should it be permissible
to apply that foreign law?  Firstly, fromi-international
practice, it is now accepted to permit parties to choose
the applicable law.''* Many confusions and uncertainties
would no doubt be reduced as a result. Not letting
" parties ‘to choose the applicable 7law would create
inhibitiong in  international trade and invéestment, and
hence would be contrary to the public interest of
Ethiopia. So, there must be no limitations here on the
rights of the parties to choose a foreign law. Rather,
the limitations or provisos must be ‘directed against a
foreign law chosen by the parties or the foreign law found

to be the ‘proper law’. Surely, the foreign law that is
*contrary to public crder or morals"#*® cannot be applied
here. It is also submitted that a foreign law that

clearly deviates from a mandatory provision of Ethiopilan
law cannot be applied. Unless these exceptional situations
are present, it would be proper for the arbltral cribunal
tce apply a foreign law. :

Sometimes, parties, without specifyving any applicable law,
would simply refer to international arbitration rules such
as the ICC Arbitration Rules or the UNCITRAL Arbitraticn
Rules to govern their relations. For all practical
purpeoses these rules are exhaustive and there may be no
need to go beyvond that.'? The limitations above mentioned
~on the applicability of a foreign law would have to be
considered here, too. (N.B. If parties wish to adopt ICC
Rules, this writer highly recommends that the place of
arbitration be in Ethiopia. If they wish to adopt UNCITRAL
Rules, it is highly recommended that they designate an
appointing authority in Ethlopla)

C. BEFORE COURTS
One p0551b1e situation where a dlspute of this nature
could arise before an Ethiopian court is when a petition
for the appointment of an arbitrator is submitted and the
defendant denies the existence or challenges the validity
of such arbitral agreement basing his arguments on some
foreign law. It is the contention of *his writer that the
court has no choice but to follow the conflict of law
rules expounded above (the only diiference here being that

Wseadler, The Conflicts. ., pp. 95, 98.
He1pid., p. 84.

Meart 461(1) (e), the provision on enforcemen. of foreign
awards, C.P.C.

20gehmitthoff, p. 581.
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the arbitral tribunal has not vet been set up}), and decide
first on the law applicable to the dispute and next on the
existence or wvalidity of the arbitral agreement in
accordance with that law. The other possible gituation is
where a claim is brought before an Ethiopian.court and the
plaintiff, when confronted with the existence of an
arbitral agreement governed by a foreign law, admits its
existence but alleges that it is illegal under Ethiopian
law. Here, too, the court would have to examine the
content of the foreign law in light of whether or not it
is contrary to public order or morals or mandatory
provisions of Ethiopian law. If the foreign law that is
depended upon by the defendant allows, for example, an
arbitrator to decide as amiable compgsiteur, this cannot
be given effect because it is -contrary to our law.*®*

PART V
ARBITRATION, A EETTER MECHANISM FOR THE
SETTLEMENT OF BUSINESS DISPUTES

Once disputes have arisen between businessmen, there are
various ways of settling their disputes. They may settle
their disputes through negotiation and compromise, without
the intervention ¢f a third person. But this may not be
easy since the relationship between the parties may have
been already strained and the parties may have begun
mistrusting each other. In these circumstances, there is
a need for the intervention of a third person. Thus, they
may try conciliation. But here again, the proposals of
the conciliator are not binding unless the parties have
expressly undertaken in writing to confirm them.??? It
requires a highly competent conciliator to bring the
parties to that stage.

The other alternative for the parties is to take their
cases to court. But, in BEthiopia today. it is an open
secret that the number of Jjudges available is not
commensurate with the number of cases they handle. In
1982 (Ethiopian calendar} alone, there were 95,000 civil
cases and 115,000 ¢riminal cases at the Awradja Courts and
the High Courts.!?®® It takes a long time only to get a
judgment. The system allows three appeals. The salary of
judges is not high. There was no salary increment. The
inflationary rate is soaring. It is not surprising,
therefore, if ’‘greasing the palm’ is widespread. On top
of this, the intricacies of business disputes may not be
easily grasped by our judges because they don’'t specialize
in particular fields. They don’‘t. have the opportunity to
do so because they get transferred frequently from cne
division tco the other, '

#lart. 3325(1), C.C.
12art. 3332(2}), C.C.

2 1nformation derived from the Statistics Department
Ministry of Justice.
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Arbitration is the other alternative left for the
businessman with a dispute in his hands. I do not want to
give the impression that this mechanism is something
perfect. It, too, has its own limitations. Arbitrators
who are well versed in the field related to the dispute
and in the legal principles involved may be hard to find.
The system is dependent upon and requires the assistance
of the judiciary during appointment of arbitrators, during
appeals and execution of awards. In addition, there are
no well organized arbitral institutions in Ethiopia which
promote the use and practice of arbitration. In spite of
all these shortcomings, however, arbitration, through the
use of a carefully prepared arbitral agreement, well
before the occurrence of the dispute, can serve as a
better means of dispute settlement. Where the dispute is
international and where the issues are complex like
petroleun coperations, or large construction projects or
where quite a big amount of money is involved, arbitration
becomes no more an altermative, it becomes -the only way
available.
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ARBITRABILITY IN ETHIOPIA: POSING THE PROBLEM

*
Zekarias Keneaa

L INTRODUCTION

Arbitration, as an alternative dispute settlement mechanism, is widely in use
in the world of today. It is a mechanism whereby disputing parties submit the
resolution of their differences and or disagreements to judges of their own choice
instead of taking them to sovereign appointed judges in courts of law. Many
disputing parties, in fact, prefer arbitration to courts because their differences,
quarrels etc. are adjudicated by persons chosen by themselves and in a private
process. Those who care for their good names and reputation are aiwaIys against the
disclosure of the details of their disputes in an open and public court.” Arbitration
as a means of disputes settlement is also said to be “mare flexible and adaptable and
as a result quicker and more efficient than litigation,"2

Tt is ot at all the intention of this writer to deal with arbitration in general
or extensively advocate the advantages of it as a means of settling disputes. My
intention, as the topic speaks for itself, is restricted to just one very small area in
arbitration, the question of arbitrability, not generally again, but with respect to
Ethiopia.

Despite the advantages one can avail himself of by resorting to arbitration, not
all disputes or quarrels, or even differences arising in peoples’ relations can be
submitted to the adjudication of parties’ chosen experts. For different reasons,
different states exclude disputes of certain categories from the ambit of arbitration.
Hence, in every state, there would always be matters capable and permitted to be
submitted to arbitration - arbitrable matters and there would, as well, always be

" Lecturer in Law, Addis Ababa University, Faculty of Law.
1 Allan Redfern and Martin Hunter, Law and Practice of International Commercial
Arbitration , Sweet and Maxwell. London, 1986, p. 17.
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matters regarded as not capable of being arbitrated - inarbitrable matters. Redfern
and Hunter beautifully summarise it as quoted herebelow:

The concept of arbitrability is, in effect a public policy limitation upon the scope of
arbitration as a method of settling disputes. Each state may decide, in accordance with
its own public policy considerations which matters may be settled by arbitration and
which may not. If the arbitration agreement covers matters incapable of being settled
by arbitration, under the law of the agreement or under the law of the place of
arbitration, the agreement is ineffective since it will be unenforceable, Moreover,
recognition and enforcement of an award may be refused if the subject matter of the
diffcrence is not arbitrable under the law of the country where enforcement is
sought.

As inferable from the above quotation, which disputes may be submitted to
arbitration (arbitrable) and which ones may not be submitted 10 arbitration
(inarbitrable) is usuaily decided on by states and such decisions are expressed in
national laws pertaining to arbitration. Because of diverse policy considerations,
national interests and commercial realities, matters that are capable of being
arbitrated in some states may constitute matters incapable of being arbitrated in
other states. In other words, in some states, some categories of disputes must, as a
matter of public policy, be adjudicated by state courts staffed by sovereign
appointed  judges and the submission of such matters to disputing parties’
appointed private judges may be considered as illegal and the resultant award
unenforceable.

In this limited work, attempt is made to assess what is arbitrable and what is
not in Ethiopia. The work doesn’t exhaustively deal with the question. Far from it,
all it does is, it tries to pose the problems that have occurred to the author’s mind
related to arbitrability in Ethiopia. The endeavour, however, might hopefully assist
future research to be conducted on the subject.

ARBITRABILITY AND FAMILY MATTERS

In Ethiopia, there are no other substantive legal provisions, other than Civil
Code Articles 722, 724, 729 and 730 wherein it is clearly stated that it is only the
court that is competent to decide on matters stated under those provisions. The
messages contained in the above - mentioned Civil Code Articles may be put as : it
is the court and only the court, in exclusion of all other alternative dispute settlement

31bid., p. 105.
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2

“mechanisms and tribunals, including arbitration, that can give decisions the issues of

which squarely fall within the spirit of those provisions. In other words, matiers
falling within the limits and bounds of those provisions are not arbitrable.

Pursuant to Article 722 of the Civil Code, the issue of whether a bethrothal
has been celeberated or not and whether ‘such 4 bethrothal is valid, cannot possibly
be submitted to arbitration because the very. article makes the court the only
competent organ to hear and give decisions on such matters. To put it otherwise, the
phrase "only the court is competent” does away with the possibility of submission of
matters the issue of which pertain to the celebration of a bethrothal or whether a
bethrothal is valid or not to private adjudication.

Similarly, in line with the provisions of Article 724 of the Civil Code, the
possibility of submission or reference of suits the issues of which relate to the
determination of whether or not a marriage has been contracted and whether such
marriage is valid to arbitrators is prohibited and it is only the court that is recognized
as competent to hear and decide on such matters. In a similar vein, in Article 730
of the Civil Code, the law has taken the stand that no other tribunal except the court
is competent to decide whether an irregular union has been established between two
persons. Unlike difficulties and/or disputes arising between spouses during the
currency of their marriages or even the petitions for divorce whether made by both
or one of the spouses, which have to compulsorily be submitted to arbitration,
disputes arising out of irregular unions have t6 be submitted for resoultion to the

court and to no other tribunal.

In spite of the fact that pursuant to the mandatory provisions of Articles 725
728 of thé Civil Code, disputes, (difficulties) arising out of existing marriages.
petitions for divorce or even disputes arising out of divorces have to but compulsorily
be submitted to arbitration;it is, according to Article 729 of the Civil Code, only the
court that is competent to decide whether a divorce has been pronounced or not.
Article 729 of the Civil Code may be taken as having ‘he message that the divorce
decision made by family arbitrators have to obligatorily be submitted to the court.
The court, after having ascertained that family arbitrators have complied with the
necessary legal requirements, and that the decision for divorce is rendered by a duly
constituted panel of arbitrators, makes its ovvn decision that an enforceable decision
of divorce has been pronounced. Though in line with the provision of Article 729
of the Civil Code the court seems to be making the latter decision on its own
initiative, on the other ‘hand, appeal may also be lodged to the court 10 have the
decision of arbitrators impugned on the ground of corruption of arbitrators or third
parties fraud or the illegal or manifest unreasonability of the decision made by
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arbitrators* Yet still, Article 729 also seems to be imparting the message that the
court renders a kind of homologation and or certification service with respect to
divorce decisions given by family arbitrators. In other words, certification that a
married couple have been divorced or a marital union has been dissolved can only
be given by the court and not by the arbitral tribunal or the arbitrators that
pronounced the divorce. The Article seems to be imparting ‘the latter message
particularly when one considers the controlling Ambharic version of Art. 729 of the
Civil Code.

M ELATIN D AT,
ARBITRABIE?

On the other hand, when one shifts from the substantive law over to the
procedural one, one encounters Article 315(2) of the Ethiopian Civil Procedure Code
wherein it is clearly provided that only matters arising from Administrative Contracts
and those prohibited by law are said to be inarbitrable. Naturally, therefore, a
question follows as to whether or not all other matters except those arising from
Administrative Contracts and those prohibited by law could be regarded as arbitrable
in Ethiopia, subject of course to the provisions of Articles 3325-3346 of the Civil
Code. First of all it is surprising to find a provision that reads:

No Arbitration may take place in relation to Administrative Contracts as defined in
Article 3132 of the Civil Code or in other case where it is prohibited by law in the Civil
Procedure Code but nothing to that effect or even similar to that is stated in anyoune
of Articles 3325-3346 of the Civil Code.

An issue of interpretation or constriction of the two legal texts ie Article
315(2) of the Civil Procedure Code on the one hand and Articles 3325-3346 of the
Civil Code on the other might as well arise. This becomes even more glaring as one
considers the provisions of Article 315(4) of the Civil Procedure Code which states
that "Nothing in this chapter shall affect the provisions of Articles 3325-3346 of the
Civil Code."

If nothing in Book 4 Chapter 4 of the Civil Procedure Code affects the
provisions of Articles 3325-3346 of the Civil Code, and nothing as to whether or not
matters arising from Administrative Contracts are inarbitrable is mentioned in

4 Civil Code, of Ethiopia of 1960, Article 736, Proclamation No. 165, Negarit Gazeta,

(extra ordinary), Year 19, No. 2.

S'I”he Amhari¢ version of Article 729 of the Civil Code reads: "Povdes3 4% P4dm

P AR ATTLI1T /~AMY PAFD APF AF CFarn"
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Articles 3325-3346, could Article 315(2) be given effect? In other words, if the
overriding texts of Articles 3325-3346 of the Civil Code are silent as to whether or

_ not disputes emanating from Administrative Contracts are arbitrable; can’t that be
taken as an implication that even disputes arising from Administrative Contracts are
arbitrable in so far as nothing express is stated in Articles 3324-3325 that they are
not? Or should there be a manifest contradiction between the two Codes’ relevant
texts for Articles 3325-3346 to be overriding?

In Water and Sewarage Authority Vs Kundan Singh Construction I_.imlited,6
the Court took a stand that Article 315(2) is a sufficient provision to exclude
disputes relating to Administrative Conracts from the ambit of arbitrable matters.
A close consideration of the main reasoning of the High Court to justify this stand,
however, tells that the court based its reasoning on a point of jurisdiction instead of
taking Article 315(2) of the Civil Procedure Code as a legal provision, sufficient on
its face, to prohibit the submission of matters relating to Administrative Contracts
to arbitration. In the course of justifying its stand, the court said: "questions
pertaining to which court or which tribunal has jurisdiction is a matter of procedure
and that procedural matters are provided for in the Code of Civil Procedure and not
in the Civil Code."” The court, it may be said, endeavoured to use this line of
argument in its attempt to defeat the strong point in Article 315(4) of the Civil
Procedure Code, i.e., that nothing in the chapter in which Article 315 of the Code
of Civil Procedure is found shall affect the provisions of Articles 3225-3346 of the
Civil Code. By so doing, the court rejected the argument raised by the defendant
that Article 315(2) of the Civil Procedure Code should not be given effect in the face
of Articles 3325-3346 of the Civil Code wherein nothing is mentioned as to the
inarbitrability of disputes arising from Administrative Contracts.

The other point the High Court raised to justify its ruling that matters related
to Administrative Contracts are inarbitrable was that the provisions of our Civil Code
relating to Administrative Contracts were taken from French law. The court went
further and stated that in French Law there is a prohisition that disputes arising from
Administrative Contracts should not be submitted to arbitration, and that such a
prohibition is found in the French Code of Civil Procedure. Consequently, said the
court, the prohibition in Article 315(2) of our Civil Procedure Code is appropriate
taking French Law and the fact that provisi *ns on Administrative Contracts in our

6 Water and Sewarage Services Autho-ity Vs Kundan Singh Construction Limited, High
Court, Civil file No. 688/79 (unpublishec ).

7 Ibid,
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Civil Code were taken from French Law.

On the principle of interpretation that a latter law prevails over a preceding
one it could be said that the Civil Procedure Code which was promulgated in 1965
as opposed to the Civil Code which was promulgated in 1960, is overriding. This
point of interpretation was also raised by the Court in the Kudan Singh case.

Would the approach of interpretation that follows the hierarchy of laws be of
help in the context under consideration because of the fact that the seemingly
contradictory legal provisions appear in different types of legislations i.e., Arts. 3325-
3346 in a Proclamation whereas Art. 315(2) of the Civil Procedure Code appears in
an Imperial Decree?

OTHER SUBSTANTIVE LAW_ PROVISIONS INDICATIVE OF
ARBITRATION

Yet still, the main problem in relation to arbitrability in Ethiopia, however,
seems to emanate from the confusion created by the Civil, Commercial and Maritime
Codes’ express provisions for arbitration in certain respects and their silence
otherwise. Family dis%utes arbitration dealt with in the Civil Code is, I think, a
compulsory arbitration® rather than it is consensual. In other respects, the 1960
Civil Code of Ethiopia for instance, expressely provides for arbitration under Articles
941, 945, 969(3), 1275, 1472ff, 1534(3), 1539, 1765, 22717 and it is silent otherwise.

The Commercial Code expressly provides for arbitration under Articles 267,
295 and 303 by way of reference to Articles 267, 500(1) 647(3) 1038, 1103(3) and the
Maritime Code’s only provision wherein it is expressely mentioned about arbitration
is in Article 209.

8 Starting 1977, disputes between state-owned Enterprises were also made (rendered)

as compulsorily arbitrable in Ethiopia by virtue of a directive No. 2756/4&1v /20 issued on
Hamle 14, 1969 (July 21, 1977) by the then Prime Minister, Ato Hailu Yimenu.

9 However, it is good te note that it is doubtful if Article 2271 of the Civil Code may

be taken as a provision indicative of arbitration in the sense of Article 3325 of the same
code. Where a seller and a buyer, refer the determination of a price to a third party
arbitrator, it doesn’t mean that the parties submit a dispute to be resolved, Unless the
parties have unequivocally agreed that they will be bound by it the "price” to be quoted by
the "arbitrator”, cannot be taken as binding as an award is in case of arbitration proper.
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In the labour legislation we had for the last two decades, i.e. Proclamation No
64 of 197’5,10 the possibility of submission of a collective or individual trade
dispute to arbitration was provided for in Article 101(1). In sub-article (3) of the
same provision, arbitration, in fact, seems to have been envisaged as obligatory with
respect to disputes arising in undertakings which do not have trade dispute
committee.

In the new Labour Proclamation i.e Proclamation No. 42 of 1993,11 it is
provided in Article 143 that “parties to a labour dispute may agree 10 submit their
case to their own arbitrators...."

Now, therefore, it would be appropriate if one asks the question doesn’t the
fact of the existence of such express provisions for arbitration by the Codes mean
that all other matters are inarbitrable? What was it that necessitated express
provisions for arbitration in certain cases only? Was it just an endeavour to bring
the possibility of arbitration to the attention of the parties concerned as an
alternative dispute resolution mechanism or as an alternative to court actions? Or
was it meant to clear out doubts from people’s minds that disputes arising from those
situations for which the codes mention arbitration may be submitted to arbitration
although the Codes’ provisions, including those mentioned under Articles 3325-3346
of the Civil Code, do not mention what is not arbitrable as a matter of Ethiopian
public policy except what is stated under the Civil Procedure Code Article 315(2)?

In some jurisdictions, there are well defined areas of matters which, as a
matter of public policy, are designated as not arbitrable. For example, the German
Civil Procedure Code Article 1025a provides: "An agreement to arbitrate disputes
on the existence of a contract referring to renting rooms is null and void. This does
not apglil when reference is made to section 556a paragraph 8 of the German Civil
Code."

The French Civil Code Article 2060, on the other hand, provides:

Onre may not submit to arbitration questions relating to the Civil status and capacity
of persons or those relating to divorce or to judicial separation or disputes concerning

1()Nefzarit Gazeta, 35th Year, No. 11.
11

Negarit Gazeta 52nd. Year, No. 27.

12 Reproduced in Ottoarndt Glosner, Commercial Arbitration in the Federal Republic
of Germany. Kluwer, 1984, p. 42.
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public collectivities and public establishments and more generally in all areas which
concere public policy.l -

" InTtaly, parties may have arbitrators settle the disputes arising between them
excepting those provided in the Civil Code Article 409 i.e, those concerning labour
disputes and those provided in Article 442 concerning disputes relating to social
security and obligatory medical aid.14 : :

Some other jurisdictions have adopted different approaches from that of
Germany and France. The Swedish Arbitration Act of 1929 (as amended and in
force from January 1,-1984) for instance, provides in'section 1 that:

Any question in the nature of a civil matter which may be compromised by
agreement, as well as any question of compensation for damage resulting from a
crime may,when a dispute has arisen with regard thereto, be referred by agreement
between the parties to the decision of one or more arbitrators.

, The Swiss Intercantonal Arbitration Convention of March 27/August 29,
1969, on the other hand, provides in Article 5 that "the arbitration may relate to any
right of which the parties may freely dispose unless the suit falls within the exclusive
jurisdiction of state authority by virtue of a mandatory provision of the law."

Coming back to Ethiopian law, wherein we don’t have provisions limiting the
kind of question that may or may not be submitted to arbitration except for what
is stated under Article 315(2) of the Civil Procedure Code, how should we go about
deciding what's arbitrable and what's not? Especially, how should the approach
taken by the Codes to have here and there provided for arbitrable matters be
viewed? Can we argue a contrario that the rest, i.e., those numerous matters for
which the Codes do not expressely provide for the discretion to arbitrate, save of
course those matters for which the Civil Code imposes obligatory arbitration, are

13 Reproduced in Jean Louis Delvolve, Arbitration in France, The French Law of
National and International Arbitration, Kluwer, Deventher, The Netherlands, 1982, p. 61.

14 Articles 806 of the Ttalian Code of Civil Procedure, reproduced in course material
prepared by School of International Arbitration, Centre for Commercial Law Studies, Queen
Mary College, 1987-88, p. 91.

Bbid, p. 99.
151hid, p. 109.
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inarbitrable? Or can we by way of argument settle on the test of .arbitrability that
is close to the Swedish test that bases itself on the provisions of Article 3326(1) of
our Civil Code and say "any matter which relates to any right which the parties can
dispose of without consideration” is arbitrable in Fthiopia? This test becomes a
fallacious one the moment one reads the provisions in sub-Article (1) of Art. 3327
that goes: "the provisions of Article 3326 shalt not apply where this Code provides
for arbitration.” It, therefore, follows that if the capacity to dispos¢ of a right
without consideration is not needed when the Codes expressely provide for
arbitration, the test that "any matter which relates to any right which the parties can
dispose of without consideration is arbitrable in Ethiopia” fails to be an always
working criterion.

Added to the above, the very approach takeén by the legislator ie.,
considering the situations where the Codes provide for arbitration and where they
don’t, tells us that matters not expressely provided for in the Codes may as well be
made subjects of arbitral adjudication. The Swedish approach, therefore, doesn’t,
I think, work for the present Ethiopian reality and the test that’s similar or identical
to their’s should be seen cautiously if not totally dismissed. The line of thought that

persues the.idea that the matters not expressely provided for by the Civil or other
Codes are inarbitrable also fails automatically because of the above-mentioned
argument. Hence, it could be said that the Codes’ express provision for arbitration

_here and there is meant to hint to the parties involved pertaining to matters
provided for, that arbitration is an alternative to judicial proceedings or to
encourage them to submit to arbitration. ' o

Except for what is stated under Article 315(2) of our Civil Procedure Code,
the approach taken by the German, Italian and French ‘Arbitifati;in laws also doesn’t
seem to fit into the existing Ethiopian legal reality. |

V. ARBITRABILITY _AND THE HIGH COURTS~ EXCLUSIVE
JURISDICTION :

The provisions of Article 15(2) of the Civil Procedure Code may also
be worth considering at this stage to sc2 if thereis in anyway the possibility
of arguing that those matters provided for under-Article 15(2) (a-i) could be
taken as not arbitrable. One thing clear from Article 15(2) of the Civilt
Procedure Code is that the High Court, in exclusion of all other courts, shall
have an initial material jurisdiction to try cases the matters of which emanate
from those areas enumerated (a-i). Does this, however, mean that the
exclusion applies to arbitration as well? If the extension is apprepriate to
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speak in terms of tribunals does the exclusion apply to arbitral tribunals as
well or is it limited to courts? Most important of all, could it be taken that
those matters provided for under Article 15(2) of the Civil Procedure Code
are meant to be inarbitrable?

Provisions of Article 15(2) of the Civil Procedure Code, coming under
chapter 2 of Book I of the Code and dealing with material jurisdiction of
courts, are meant to serve as an exception to the principle laid down under
Article 12(1) as further expounded by the two articles immediately following
and sub-article (1) of Article 15.

Article 15(1) in other words, confer$ jurisdiction on the High Court
irrespective of whether or not the amounts involved in the suits springing
from matters listed (a-i) are worth either 5,000 Birr or below for suits not
regarding immovable property or the amount involved is 10,000 Birr or less
in a suit, for instance, relating to expropriation and collective exploitation of
an immovable property.

The clear ‘message in Article 15(1) of the Civil Procedure Code is that
the High Court has jurisdiction to try ¢ases involving those matters listed (a-

" i) by virtue of the law itself ousting the material jurisdiction of the Awraja

and Woreda Courts. The clarity of the message of the Article, however,
doesn’t seem to have ready answers to querries like: What if the parties to
a contract or even to a dispute agree to oust the jurisdiction of the High
Court by conceding to submit their future or existing disputes in relation to
those matters mentioned under Article 15(2) of the Civil Procedure Code to
arbitration?  Should such an agreement be regarded as illegal or
unenforceable? If parties knowingly or unknowingly agree to submit an
existing or future dispute emanating from one of those areas mentioned
under Article 15(2) of the Civil Procedure Code to arbitration, and there
arises some sort of disagreement as to the formation of the tribunal; should
the court whose assistance is sought in appointing an arbitrator decline to do
that on the strength of the provisions of Articte 13(2) of the Civil Procedure
Code? What about a tribunal duly constituted either by the parties
themselves or through the assistance of a court, should it decline jurisdiction
in favour of the High Court or should it assume jurisdiction, proceed and
give an award? At the enforcement stage, would such an award be
recognized and be given effect by the court to which an enforcement
application is filed? These and other related questions may be raised in
relation to Article 15(2) of the Civil Procedure Code and arbitrability.
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Would figuring out the rationale behind the giving of exclusive
jurisdiction to the High Court regarding suits springing from those matters
provided for under Article 15(2) (a-i) be an answer to the questions raised
above? Could the purpose behind Article 15(2) be the public policy to make
sure that the matters provided for in that sub-article are tackled by the court
of high position that is staffed with highly trained and or experienced judges?
Or could the purpose be more serious than that? Was the intention behind
the conferring of exclusive jurisdiction on the High Court in suits regarding
those areas to single out certain areas of importance in Commercial and
Maritime relations and other sensitive areas, to give emphasis 10 same and
to thereby ensure certainty in the way of interpretation of the laws involving
those areas which in turn would help develop the jurisprudence of the laws
in those areas? |

The rationale behind Article 15(2) of the Civil Procedure Code may
be to facilitate trials of the suits arising from those matters by (highly)
trained and experienced judges, or judges that have specialized in dealing
with those matters. If that is the case, the submission to arbitration of
disputes emanating from those matters might have not been intended to be
excluded altogether because in the modern world arbitrators are, generally,
qualified enough to deal with all sorts of complicated matters. Incidentally,
the provision of Civil Code Article 3325(1) makes it clear that arbitrators
‘undertake to settle disputes in accordance with the principles of law.” And
if arbitrators have to resolve disputes in accordance with the principles of
faw, then it follows that arbitrators should, of necessity, be legal professionals
of some sort whether trained or those who have munaged to acquire the
expertise through practice and/or experience.

On the other hand. if the intention behind Article 15(2) of the Civil
Procedure Code was to ensure certainty and. may be, predictability in the
way in which the areas of law dealing with those matters are interpreted,
then the argument that those matters provided for under Article 15(2) may
not be submitted to arbitration could, generally speaking. hold true.”
Nevertheless, even if the disputes arising from those matters are submitted
to arbitration, in certain respects, it c.ould be argued that it doesn't make a
glaring difference because. in Ethiopia arbitrators are appointed to resolve

7y is good to note, however, that after all, there is no duty on lower courts in Ethiopia
to stay by the decision of the higher courts.
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‘disputes according to principles of law .':lrlzo,rway;18 It should, however, be
noted that in accordance with the provision of Article 317(2) of the Civil
Procedure Code, arbitrators may, where the parties at dispute have agreed
to that effect, decide without giving regard to the "principles of law." The
authorization given to arbitrators by disputing parties to decide without being
bound by the strict application of the law is referred to as amiable
composition or ex aequo et bono, The arbitrator(s) who is (are) authorized
to proceed in amiable composition is (are) called amiable compositeur(s).

If parties in their agreement to arbitrate existing or future disputes
empower their arbitrator(s) to proceed as amiable compositeur, that would
be tantamount to ousting the provisions of Article 15(2) of the Civil
Procedure Code, unless it is arguable that parties cannot contract out the
exclusive jurisdictional power of the High Court vested in it by virtue of the
said provision. Unless the existence of Article 15(2) of the Civil Procedure
Code is taken as a prohibition (to meét the requirement of the last part of
Article 315(2) of the same Code), not to submit to arbitration disputes
emanating from any one of those areas, there is no convincing reason, I
would say, why parties cannot submit disputes of at least some of those
matters to arbitration.

Off hand, what is it, for instance, that prohibits the submission of
disputes arising from insurance policies (Article 15(2). (c)) of the Civil
Procedure Code to arbitration? I wonder if there is any public policy reason
that precludes insurance dispates from being submitted to arbitration. If the
provision of Article 15(2) (c) of the Code is to be construed as showing the
inarbitrability of insurance disputes, then those arbitration clauses in a
number of the standard policies that have been in use and are currently in
use by the Ethiopian Insurance Corporation19 are to be taken as contrary
to the spirit of the above-mentioned provision, and hence are not to be given
effect. The clauses may, as well, be taken as an evidence showing
circumstances of opting out the application of Article 15(2) (c) by parties
to insurance contracts, thereby waiving their right to initially submit their
disputes to the High Court and only to it. True, the legislator might have

13 Civil Code of Ethiopia of 1960, supra note, 4, Article 3325(1).

19 See for instance condition No. 14 of the Workmen’s Compensation Policy, Condition
No. 11 of the Housebreaking Insurance Policy (Forcible and violent Entry Cover), Condition
No. 11 of All Risks Policy, Condition No. 8§ of the Money Policy etc.
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had it in mind that consumers (insurance policy holders) and insurers usually
are unequal parties and hence might have thought that policy holders need
to be given the backing of state courts, in fact that of the High Court right
from the initiation stage of their cases.

One also wonders if there i§ a public policy reason why suits relating
to the formation, dissolution, and liquidation of bodies corporate (Article
15(2) (a) of the Civil Code cannot be submitted to arbitral adjudication.
Could the legislative worry that triggered this specific provision be the
protection of interests of individual third parties so that there won't be
miscarriage of justice when arbitrating disputes between giant big business
monopolies or trusts and individuals? If that is the case, does it imply that
third parties interests cannot be protected through arbitral adjudications?
Or is it because the formation, dissolution and liquidation of bodies
-corporate could as well be applicable to the so-called "administrative bodies”
which category includes the "State, Territorial subdivisions of the state,
‘Ministries and Public Administrative Authorities?“zo Though it may be
‘understandable why suits pertaining to the State, Its Tetritorial subdivisions,
Ministries and Public Administrative Anthorities may not be arbitrable; one
but can’t help wondering why suits regarding the formation, dissolution, and
liquidation of private bodies corporate, for instance associations, may not be
submitted to arbitration.

As mention has already been made,21 French law prohibits
arbitration in a number of specific areas among which "disputes concerning
public collectivities and public establishments” constitute one category. Mr.
Carbonneau is of the opinion that it should be emphasized that disputes
falling in the latter category "in which arbitration agreement are prohibited
has been interpreted to entail lack of capacity of the state and its entities to
arbitrate disputes in which they are involved.”

20 Civil Code of Ethiopia, Supra note 4, Articles 394-397.
21 gee supra page 123.

22 Thomas Edgar Carbonneau, "The Elaboration of a French Court Doctrine on |
international Commercial Arbitration: A Stady in Liberal Civilian Judicial Creativity”, 55 |
Tulane Law Review, 1980, p. 9.
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It is also true that in many countries matters relating to patents and
trade-marks are-excluded from being: arbitrable. > Bank'rhpt? is also
regarded not arbitrable matter in guite a number of states.24  But I
wonder if Article 15(2) (b) and (d) of the Ethiopian Civil Procedure Code
were formulated with the objective of excluding those matters from the
purview of arbitrability. B

1t is also difficult to understand why maritime disputes or suits arising
from negotiable instruments are put out of arbitral adjudication. If Article
15(2) of the Civil Procedure Code in general, and Article 15(2) (b) in
particular is to be construed as indicating inarbitrable matters, I wonder as
to what construction should be given to Article 209 of the Maritime Code of
Ethiopia25 wherein it is stated that parties to Bills of lading may insert
Arbitration clauses and hence agree to adjudicate their future disputes by
way of arbitration as long, as they (the parties) do not, give power of amiable
composition to the arbitrator. In England, Maritime arbitration is a very
specialized arbitration and for that matter Londoners have a kind of
specialized association, the London Maritime Arbitration Association
(LMAA) just to arbitrate maritime disputes.

When one thinks of disputes relating to or arising out of negotiable
instruments, one necessarily wonders why such disputes or matters pertaining
to negotiable instruments cannot be submitted to arbitration. Starting from
the Geneva Protocol of 1923, arbitrable matters (at least for international
arbitration) were formulated as limited to "... Commercial matters or to
any other matter capable to settlement by arbitration."2® If this is the
yardstick, there seems to be no reason, why disputes relating to negotiable
instruments cannot be arbitrable. After all, negotiable instruments are,

23 Rene David, Arbitration in International Trade, Kluwer Deventher, Netherlands,
1985, p. 188. See also Redfern and Hunter, Supra note 1, p. 106; Craig, Park and Paulson,

International Chamber of Commerce Arbitration, Oceana Publication, Inc., 1986 Vol. 1 Part
I, Chapter 3, section 07.

A Craig, Park and Paulson, Interpational Chamber of Commerce Arbitration, Oceana
Publications Inc., 1986, Vol. I Part II, Chapter 5 Section 07.

25 The Maritime Code of Ethiopia of 1960. Article 209, Proclamation No. 164, Negarit
Gazeta (extra-ordinary), Year 19, No. 1.

26 Redfern and Hunter, Supra Note 1, p. 104.
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typically, commercial in their very nz’tture.‘ﬂ'z7 Or if according to Article
715(2) of the Ethiopian Commercial Code some negotiable instruments fail
to qualify to be in the category of "Commercial” like, "documents of title to
goods” or "transferable securities" , could it be argued that the latter two
categories of negotiable instruments are not "Commercial" in their very
nature? I personally doubt. True, "transferable securities” or "documents of
title to goods”, do. not, as such, carry "unconditional order(s) or prorise(s)
to pay a sum certain in money",“® a typical characteristic of Commercial
negotiable instruments under Ethiopian Law. * Miinus the requirement of
carrying unconditional order(s) or promise(s), however, transferable
securities are generally understood as "evidence of obligations to pay money
or of rights to participate in earnings and distribution of corporate, trust and
other property and are mere choses in action. Nevertheless, in modern
commercial intercourse, they are sold, purchased, delivered and dealt with
the same wa; as tangible commodities and other ordinary articles of
commerce..."2 Being evidences of debt, of indebtedness or of property,
transferable securities usually include bonds, stock (share) certificates,
debentures and the like.”™ In other literatures dealing with negotiable
instruments, it is good to note that the term “securities” is usually preceded
by "investment' and documents known as "transferable securities” in our
Commercial Code are referred to as "Investment securities." 1

"Documents of title to goods” from legal point of view, though they
may as well have other meanings, may be generalized as written evidences
that enable the consignee to dispose of goods by endorsement and delivery
of the document of title which relates to the goods while the goods are still

7 That is why, presumably, they are dealt with in the Commercial Code in Ethiopia,
and are in fact known as “"Commercial Papers’, for instance, in the United States of
America.

“8 The Commerial Codé of Ethiopia of 1960, Article 732(c), 735(b), 823(b) 827(a),

Proclamation No. 166, Negarit Gazeta, (extra ordinary), Year 19, No. 1.

29 79 Corpus Juris Secundum, Security, Securities, o, 946,
30 Ihid p. 945.

31 See, for instance, the Uniform Commercial Code and Literatures related thereto. ;
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in the custody of the carrier or in transit.32 Documents of title to goods
may as well be evidences as to the title of the person claiming the status of
a consignee of the goods.

The generic expression of documents of title to goods in modern
business, includes Bills of Lading, Airway and Railway Bills, depending on
whether goods represented by the document of title are carried by sea, air
or by rail.

In so far as documents of title to goods are very much related to
international sale, purchase and carriage of goods, it is hard for one to
categorize such documents as falling outside the purview of commercial
transactions and/or relationships. As transferable securities and documents
of title to goods, the other two categories of negotiable instruments given
recognition by the Ethiopian Commercial Code, are not, function wise, away
from business activities, there seems to be no reason why disputes arising
from or suits relating to negotiable instruments irrespective of whether the
instruments fall in the category of Commercial, transferable securities or
documents of title to goods may not be submitted to arbitration.

What about those matters stated under Article 15(2) (¢) and (f) of the
Civil Procedure Code? Should matters that pertain to “expropriation and
collective exploitation of property” be excluded from being seen as matters
capable of being arbitrated in Ethiopia? In as far as expropriation results
from an act of a competent public authority,” and in as much as an
“authority” is to be taken as an "administrative body”" there may be the
possibility of arguing that matters relating to “expropriation” are inarbitrable.
The private person whose interest is affected by expropriation, it seems, may
apply to a competent court of law where he/she thinks is expropriated
outside the spirit of the relevant constitutional provision, if any, or without
due process of law. Otherwise, disputes arising out of a competent
authority’s appropriate decision to expropriate and the dispute

32 gee Clive M. Schmitthoff, The Export Trade the Jaw and Practice of International
Trade, Stevens and Sons Ltd. London, 6th ed., 1975, et passim,

33 Civil Code of Ethiopia, supra note 4, Article 1460.

34 1hid. Articles 394-397.
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/disagreement/ ensuing because of resistance of the interested owner to such
a'decisiong' cannot be submitted to arbitration on the ground of sovereign
immunity. 3 Nevertheless, it is worthwhile to note that though
disagreements relating to expropriation per se are inarbitrablé, matters of
" compensation” due by exproptiating authorities to the owner of an
- expropriated immovable and possibly the claims of third-sparti_es against the
expropriating authority may be submitted to arbitration. 6

What about disputes pertaining to “collective exploitation of
property"?” Would there be a valid public policy reason(s) why such disputes
may be regarded as inarbitrable? Why should, in particular, disputes arising
from “collective exploitation” be termed to be inarbitrable: where all the
parties concerned have freely consented to arbitrate? One possible reason
why such disputes may be seen as inarbitrable might be because of the
‘plurality of the parties involved, lest it might be difficult to justiciably
safeguard the interests of all of them. Imaginably, the interests of the pluri-

- parties concerned could be quite complicated and such multiple interests and
the ensuing complication it creates may, as well, constitute sufficient public
policy reason not to submit such disputes to arbitration. Moreover, an
arbitral tribunal generally doesn't have the power to order the consolidation
of actions by all parties involved even if this would seem to benecessary or
desirable in the interests of justice.”’

With respect to suits relating to “the Liability of public servants for
acts done in discharge of official duties” (Art. 15(2) (f) of the Civil Procedure
Code), it could be argued that the exclusion of such suits from the ambit of
arbitrable matters mav be justifiable based on the widely known reasoning
of sovereign immunity again. Under Article 2126 of the Civil Code,”

35 See Rene David. supra note 23 pp. 175-180; Redferi: and Hunter supra note 1, pp.
[10-111, Craig, Park and Paulson, supra note 2+ Vol. I Part VI Chapter 36, Section 03.

30 Civil Code of Ethiopia. supra note 4, Article 1467(3) cum Article 1472ff.
37 Redfern and Hunter, supra note L, p, 19,

38 It is worthwhile to note that arbitration, save in situations it is imposed by law, arises
from contract. Doubts may, therefore, be expressed whether tort cases are, generally,
arbitrable. As to the non-arbitrability of suits arising from contracts to which the state or
its territorial sub-division is a party, and may be the liability of officials involved in state
contracts, Art. 315(2) of the Civil Procedure Code is the only authority available.
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whose title reads: "Liability‘ of the State," particularly in the second sub-
article, it is provided: e ,

Where the fault is an official fault the victim may also claim to be
compensated by the state, which may subsequently recover from the public
servant or employee at fault.> ' '

‘The above quoted provision shows that the state, almost certainly,
becomes a party to literally all suits instituted on the basis of this
Pprovision.™ -Article 2128 furthér states that the provisions of the two
immediately:preceding Articles apply to the Hability. of public servants or
employees of a territorial sub-division.of the state or of a public service with
legal status.*l 3 EEE R . -

Those suits emanating from sub-sub-articles (g) nationality; (h)
filiation and (i) habeas corpus of Article 15(2) of the Civil Procedure Code
may be said, fall outside the purview of arbitrable matters, Suits relating to
these matters are instituted based. on specific legal provision(s) and usuall
for the personal protection and interests of the person(s) filing them.%
The state and the public at large would, normally, have interest in the final
outceme of cases pertaining to these matters as well. Nationality ‘represents
‘a man’s political status by virtue ‘of .which he owes allegiance to some
particular country,"*> This, -witheut more, can be taken as indicative of
the interest of the state in nationality suits and which may constitute a
sufficient public policy reason why nationality suits should not be submitted
to private adjudication.

39 Revised Translation by Professor George Krzeczunowicz, appended to his book The
Ethiopian Law of Extra-Contractual Liability, Addis Ababa, Faculty of Law, 1970, pp. 174-
175. ‘ _

40 The state, it is submitted, is ‘presumed to be financially better off than an official,
employee, or public servant that causes damage by his fault.

¢, Articles 394°ff of the Civil Code, Supra, note 4.

42 True, sometimes petitions relating to these matters may be filed through others but
those others would only be pleading in the name and on behalf of the concerned individuals.

43 Cheshire and North, Private International Law: 11th ed., Butterworths, London, 1987
p. 168, a
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As to filiation, which is “primarily the relation of parent and
child"# it would, I think, be possible to argue that such suits (filiation
suits) are inarbitrable. The society would definitely be interested in the final
outcome of filiation cases, and the law wouldn’t want, as far as practicable,
that children be left without fathers or mothers.” From family matters,
filiation seems to be the only aspect that may have been envisaged as
inarbitrable, for other family disputes particularly divorce cases and those
related ones are compulsorily arbitrable in Ethiopia.™™

Generally, matters relating to status, like filiation, nationality, etc. are
regarded as inarbitrable.47 Family disgutes are not regarded as arbitrable
in quite a number of jurisdictions,4 and ours in that respect is an
exception that came about, presumably, because of tradition.

Suits (actions) relating to habeas corpus, for sure, cannot be
arbitrable. Robert Allén Sedler, based on Article 177 of the Civil Procedure
Code argues that, habeas corpus suits are actions for a writ “usually sought
by persons in custody on a charge of having committed a penal offence, and
that the action to obtain the writ is considered a civil action”™” Often it
is expected that the official to whom the writ is addressed might refuse to
obey to "bring the body’ to court and”it is in that Tespect that the
compelling power of the High Court for the public official in question
comes into play. So, it may be said that it is understandable if actions for
suits of habeas corpus are said to fall ontside arbitrable matters.

44 36 Corpus Juris Secundum p.40+.

43 See the presumptuous A[t{cles of the Civil Code. (supra, note 4) Articles 741-743.

46 f Articles 725-737 of the Civil Code. However, note that disputes relating 10
irregular unions are inarbitrable pursuant 10 Art. 730 of the Civil Code.

47 carbonneau, supra, note 22, p. 9; Redfern and Hunter, supra, note 1, p. 105; Rene
David, supra, note 23, p. 187.

48 Redfern and Hunter, supra note, 1, pp. 105-106; Rene David, supra, note 23, p. 187.

49 Robert Allen Sedler, Ethigpian_ Civil Procedure, Faculty of Law, Haile Sellassie 1
University, 1968, p. 28 ftn. 36.
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VL

ARBITRABILITY AN ECTS OF A VALID CONTRA

Finally, in the absence of provisions supplying us with adequate
guidelines of arbitrability in Ethiopia, we should, I think, make some further
interpretational endeavours. Except for the provisions of Article 315(2) of
the Civil Procedure Code and in situations where the law provides for a
compulsory one, arbitration arises from contracts whether it is an agreement
to submit existing or future disputes to private adjudication. If arbitration
emanates from contracts, it is, by virtue of Article 1676 of the Civil Code,
subjected to the general provisions of contracts i.e., Articles 1675 2026 of
the Civil Code and without prejudice to the application of the special
provisions of Articles 3325-3346 of the same Code and probably Articles 315-
319 and 461 of the Civil Procedure Code. If arbitration is subject to the
general provisions of contracts, then the requirements laid down under the
provisions of Article 1678 viz:

No valid contract shall exist unless:

a) The parties are capable of contracting and givetheir consent
sustainable at law;

b) The object of the contract is sufficiently defined and is possible and
lawful;

<) The contract is made in the form prescribed by law,if any

apply to arbitration. From among those elements mentioned under Article
1678, the requirement that the object of a contract must be sufficiently
defined, must be possible and lawful for it to validly exist in the eyes of the
law, are quite pertinent to the subject of arbitrability. It may be debatable
whether those three strict requirements do squarely apply to the arbitration
agreement per se. Nevertheless, they definitely do apply to the underlying
contract for the enforcement, variation, or interpretation of which parties
agree to submit their disputes to arbitration. It could, therefore, at least be
said that disputes arising from illegal or immoral underlying contracts cannot
be arbitrable. Problems are bound to arise when an arbitral tribunal
constituted to adjudicate a dispute arising from contracts having illegal or
immoral objects seeks the assitance of the court of the place where it is
seated. Problems might as well arise when recognition and enforcement of
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the award is sought by the s :ccessful p.:ty for which the latter has to (if the
losing party fails to comply with the wwvard), necessarily apply to the local
courts and the losing party opposes the recognition and enforcement arguing
that the underlying contract was tainted with illegality or immorality.

VIL. CONCLUSION

Let me conclude by a querry.. Could it be said that subject to the
provisions of Articles 3325-3346 of ihe Civil Code any matter that is not
specifically prohibited and that arises from valid contracts or other specific
legal relationships”" seems to be arbitrable in Ethiopia?

30 Note that the expression employe 1 by the Civil Code’s Article 3328(3) i "specific
legal obligation" but:{ think the expressio. spemﬁc legal relationships” betie - represcaots the
intended legislative feeling.
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ELECTION AND RIGHTS OF CREDITORS IN
THRE ETHIOPIAN LAW OF SUCCEBSSIONS

By Tilahun Teshome”

The tributes and debts which are imputable -to the
deceased should be paid from the estate. If the.
property left is not sufficient to pay off the
debts, the heir shall not pay the debt and the loan
if he does not take the inheritance. If the heir
accepts the inheritance, he must keep it sgparate,
put the amount in writing, and show the amount to
the creditors; he shall give to each in proportion
to what is due to him. And if he accepts
the Iinheritance and spends it by giving it away or
in some such way; or if he hides it and does not
reveal desirous that the other creditors remain
deprived of their belongings; or if he has given
them half of it, then he must pay all that is due to
them, after the debt is ascertained by a “reliable
witness.?

I

When a person dies leaving property interests behind,
his patrimony is set aside to be administered by a person
or a group of persons whom the law refers to as
liquidators. Ligquidators may be appointed by a will as
testamentary executors. They may assume the office by
operation of the law where a person dies intestate or
where a person dies testate but did not appoint executors
in his will. 1In this latter case, the mere fact of being
an heir or a legatee by universal title suffices to claim
the status of liquidator. A judicial ligquidator may also
be appointed where the heirs of a deceased person are
unknown, or all the heirs-at-law have renounced the
succession, or do not want to liguidate it,. or where
there are no heirs of the deceased and his succession is
taken by the State. The other possibilities of
appointing judicial ligquidators are where the deceased
has appointed an executor in his will but there is doubt
regarding the authenticity of the will »r where there are
several liquidators who are not in agreement on the
administration and liguidation of the succession, or

"Assigstant Professor of Law, Addis Ababa University,

Former Judge of the Supreme Court of Ethiopia.
The Fetha Nagast, The Law of the Kings,,Translated
from the Geez by Aba Paulcs Tzadua, Haile Sellassie
I University, Addis Ababa, 1968, Part two, Chapter
42,8ection I, p. 235.
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Successions

where there are persons who, for one reason or another,
are not in a position to look after their interests.?® The
process of liquidation in the Ethiopian Law of
Successions® covers the activities to be undertaken by the
liquidator starting from making arrangements for the
funeral and commemoration services of a deceased person,
all the way to the determination of persons entitled to
succeed him, collection and preservation of property
forming part of the '‘estate of the deceased, taking
inventory and making valuation of such property, payment
of certain, due and liquidated debts of the inheritance,
and handing over of bequests ordered by the deceased
person to legatees by singular title.

The scope of this work is, however, limited to just a
single aspect of this lengthy process; -i1.e, treatment of
the relationship between heirs of the deceased and
creditors of the inheritance in the disposition of
successoral property.

IT

In the ordinary course of events, peisons who may have
claims on the inheritance of a deceased perscon are heirs
at law, legatees by singular or universal title and
creditors of the deceased, preferably mentioned as
creditors of the inheritance.*

The law provides that heirs and legatees are at
liberty to make an. election. As applied to the law of
succesgions, the .doctrine of election refers to the
option of an heir or a legatee to make a choice between
two alternative and, sometimes, conflicting rights. The
'no necessary heir’ rule adopted by the Civil Code of
Ethiopia prescribes that "no heir is bound to accept the
succession or legacy to which he is called.®® This rule,
which is employed in both the Civil and Common law
systems, is ". .based on the equitable ground that

2See Arts. 946 ~ 951 of the Civil Code of Ethiopia -
Negarit Gazeta, Extra-ordipary issue, l19th year No.
2,"Proclamation No. 165 of 1960. :

’Ibid, Title 5, Chapter 2, Arts. 942-1059

‘Since a deceased person has no longer rights and
duties; :
Ibid, Art. 1,

*Ibid., Art. 976; See also Art. 775 of the Civil Code
of France which states that i"nobody is bound to
accept a succession devolved upon him* in Marcel
Blanigol, Trgite Elemetaire De Droit Civil,

Translated by the Louigsiana State Law Institute,

Volume 3 Part 1, 1959, p. 616.
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a person cannct be permitted to claim inconsistent rights
with respect to the same subject matter .*° and that he
who accepts the bounty of a deceased must be bound by the
obligation the acceptance may bring about gince one
cannot enjoy its benefits and evade its burdens.

The right of election of an heir or a legatee, in this
respect, is strictly persenal to him and no other person
can exercise it on his behalf so long as he is alive.’
Without prejudice to their right of recourse by invoking
the Paulian Action,® even creditors of the heir have no
right to dictate the latter’s election.

The heir makes the election by either accepting or
renouncing the succession in toto.’ Under the equitable
doctrine of election, if a person accepts the succession
for one purpose, it amounts to acceptance for all
purposes and the renunciation of all rights and claims
inconsistent therewith.™

although the Ethicpian Civil Code of 1360 seems to
have chosen a different approach to the problem of
election, both the Civil and Common law systems provide
for:-

1. the simple and unconditional acceptance, in some
literatures referred to as ‘acceptance pure and
simple’;

2. acceptance with the benefit of inventory; and

3. renunciation of successiomn.

$Corpug Juris Secundum, a complete restatement of the

entire American Law, Volume 97, Wills, Section 1237,
D.8.

civil Code, Arts. 977(1). 853.

81hid., Art. 993 cum Art. 977 (2) and (3). The
Paulian action in this respect is a remedy available
to creditors of an heir who, to their prejudice and
with fraudulent intent, renounces a succession
devolving upon him. For a discussion on this point
see Amos and Walton'’'s Introduction to French Law,
Second ed., Calrendon Press, Oxford, 1963, pp. 243 -
247 .

fcivil Code, Art. 988(1).
YNote, however, that a person who renounces 4
succession in his capacity as a legatee may still

accept it in his capacity s an heir and vise versa.
See Art. 989(2)and (3) of the Civil Code.
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The simple and uaconditional acceptance is
recommended when an heir is certain that the inheritance
is free from encumbrances by creditors of the deceased
or, at least, when one is certain that it is solwvent.
Acceptance with the benefit of inventory, on the other
hand, is believed to be . the best choice when there
are doubts about the solvency.of the succession.. The
benefit protects the heir against creditors‘ actions and
still leaves him with a hope ©f gain if some surplus
assets are left.*! .

Under the simple and unconditional acceptance, if a
person accepts to take the benefits of a ‘succession, be
it testate or intestate, he must assume any burden
annexed thereto even though it turns out that the burdens
are greater than the benefits.!? The heir who has so
elected is given the ownership title of property forming
the inheritance. Unconditional acceptance, in this
context, brings an end to the estate of a deceased person
as a distinct entity'’ and merges it with cother personal
propercty of the heir Creditcors of the inheritance do
not have to regquire the taking of inventory of the
inheritance since they have a right to initiate
proceedings even against the perscnal property of the
heir

Acceptance with the benefit of inventory offers two
advantages to the heir. For one thing, the liability of
the heir to the debts of the inheritance is limited tc¢
the extent of the value of property or the amount of
money he has zreceived or will have received. For
another, so long as the process of liquidation is not
brought to its final conclusion, the personal assets of
the heir do not merge with the estate of the deceasec
person. The property which forms the estate is the
common pledge of all creditors of the inheritance. The
heir is required t¢ make a duly probated document ir
which inventory of the inheritance is drawn up.

As pointed out above, although the Ethiopian Civil
Code of 1960 does not make an express reference to the
phrase "acceptance with the benefit of inventory* before
closure of liquidation, the liability of an heir to the

“planiol, supra, note 5, Vol. 3, Part 1, p. 613,

“Corpus Juris Secundum, Supra, Note 6, Section 1285,
p. 123

Yas a distinct entity the estate is not a juridical
person known to the law. It is merely a name to
indicate the sum total of assets and liabilities
of a deceased person whose succession is opened.
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debts of the inheritance does not extend beyond what he
has received.  But the effect of such a liability is
sometimes distributed between two phases.

Before the process of liguidation is wound-: up,
property of a deceased person constitutes a distinct
estate in which the undivided interest .of creditors of
.the inheritan.e and that of the heirs is repreéesented.!®
Creditors of the inheritance are preferred to perscnal
creditors of the heirs in so far as their claim over the
estate is concerned.!®* Claims of heirs for partition of
their shares in the succession 1is satisfied only after
creditors’ of the inheritance who have made themselves
known, persons entitled to maintenance, and legatees by
singular’ title are paid their dues in the order
established by the law.'® Where all the property
constituting the inheritance has been disposed of during
the liguidation process, newly arrived creditors of the
inheritance have no right of recourse against the heirs
as it is ‘¢lear that nothlng has gone to them form the
succession.

If, on the other hand, heirs have received whatever
remains from the inheritance after just and liquidated
debts of the inheritanhce are paid, the assets they have
so received merge with their ©personal property. !’
Crediteors of the inheritance who appear after closure of
llquldatlon have no better right than personal creditors
©f heirs. Even worse; because of the fact that personal
creditors of heirs may claim the whole estate of the
heirs 'as their common security whlle ‘the = post~
ligquidation creditors of the 1nher1bance may only claim
the value of property or the amount cf money the heir has
takem as his share of the succession. :

" Hence it is possible to argue that thé ‘doctrine of
"glection with the benefit of 1nventory operates in
the Civil Code of Ethiopia where:

1. creditors of the inheritance and legatees by

. singular title have been paid their claims.and
‘> bequests;

2. there remains a residuary estate;

¥eivil Code, Arts. 942, 943(1):

¥*Ibid, Art. 943(3)

¥rpid., Art.ﬂlOlé, fon the order of payment ) Art.
1052, (on closure of ligu: iation)

7rbid., Art. 1053, (1)

81pid., Arts. 1054, 1055.
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3. such residuary has merged with the personal
property of heirs or, where necessary. it is-
jointly owned by them;'®

4. new creditors of the inheritance have appeared
to claim payment of what is due to them.

The third possible option regarding election is, of
course, renunciation of succession. It 'is an act by
which a person called to a succession gives up his title.
By so doing, an heir c1rcumvents his liability on an
obviously insolvent succession.* It is also a wise
choice to be made ‘'"when a person has received a
substantial donation from the deceased (sic) which would
be merged in the succession and leost. "# under the rulés
of collation in which a descendant is supposed *to bring
into the succession the value of the liberalities which
he has received from the deceased and which are not
exempted from collation.®?® Once a person renounces a
succession, he is deemed to have never been an heir for
all intents and purposes.

IIT

There are also instances wherein one may be in a
dilemma as to whether or not to accept o©or renounce a
succession. Let us consider the following situation,

A, in his will, gives B‘s property to C and at the
same time A gives some of his property to B. Can B
accept the bequest from A‘and attack the part of the will
in which the deceased had bequeathed his {(B's) property
to €? If he renocunces the succession, the part of the
will referring to his property may be invalidated for
reasons of nonenforcibility.?* But.it. -may be contended
that he may not claim his bequest in the same will since
there is no such thing as partial acceptance or
renunciation.?* If B accepts the succession and receives
the beguest made to him by 2, it 1mplles that he has

¥1bid. Art 1053(2).

2Note, however, that as there is no such thing as
simple and unconditional acceptance under Ethicpian
law, this justification for renunciation 1is of no
practical significance. Whether one accepts a
succession or not, his liability is limited to the
extent of the value of_prqpercy'he has received from
the succession.

2'planicl, supra, note 5, Vol. 4, Part 1, p. 613.
220ivil Code, Arts. 1065, 1067, 1068, 1073.

#1bid., Arts. 865(2), 878.

27hid., Art. 989(1)
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waived his statutory rlght -to attack the valldlty of the
will. Thus C can claim B’s property on the basis of the
will.

In a similar case in England it has been held that
* .. where the true owner of the property so glven also
receives a benefit under the same will, such owner is put
to his election whether he will give up such benefit or
will give effect to the disposition by the testator®®
" Before making the electlon, however, an heir has to
weigh the possible advantage he may derive by so doing in
terms of the value of his own property bequeathed to some
other person and the value .of the beguest made in his
favour But some argue:

..s8ince this could hardly be fair where there is
great disparity between the value of the two.
glfts, . the owner of the, property be (sic)-
given the opportunity of retaining his gift under
the will provided he compensates the,beneflclazy.by
giving him the value of the property of which he is
disappointed.® . . .

When considering the problem from the Ethiopian
perspective, one may ask this question. Is it not
possible for B to attack the validity of the will and
still claim his beguest without doing any disservice to
the rule against partial acceptance under the Civil Code?
Arguably ves.

That which one owns he can dispose of
by will; but a testator can convey only

such property or interest as he has.?

The - postulate indicates that the subject matter of
the bequest in a will must be capable ¢f being Gisposed
of by the testator As a matter of common sense too, a
bequest made of an object that doesn’t belong to the
testator is of no effect. Even the testator’s lack of
knowledge regardlng hig title over the subject matter of
the bequest is immaterial. This idea 1s explicitly
provided in the Civil Code in which it is stated that "a

2597 Williams, The Law Relating to Wills - with
precedents of particular clauses ang complete
wills; third ed., London Eutterworths, 1967, p.224.

21pid.
Ycorpug Ju;%a Secundup, s pra, note 6, Vol. 94,
Wills, Sectiom - p. 782. =mphasis supplied)
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provision in a will shall be of no effect where it cannot
be enforced."*® Arguably, cne aspect of enforcibility is
that the cbject of the will must beé the true property or
right of the testator which actually passes directly to
his heirs after all the debts of the inheritance have
been paid. - N 3

Therefore, B may make use of this provision te ‘have
the part of the will in which his property is begueathed
annulled. But the nullity of this part of the will does

not necessarily . "entail the nullity of other
provisions .. .* unless, of course, one establishes the
existence of "... a necessary connection between the

execution of the provision which is null and that of
other provisions."®

Once 'B succeeds in having that very provision in A's
will anfhulled, C no longer has any claim on B’s property
bequeathed to him by A’s will. The question to be asked
in this respect is: does B's action for nullity of that
particular provision in A's will amount to renunciation
of succession? By no means. In the" first place,
renunciation has to be communicated to the ligquidator in
writing or in a declaration made in'the presence of four
witnesses. It must also be made in pure and simple
terms.>® B’'s action for nullity is not directed against
@ bequest in which A had a valid title. It cannot: be
construed that B was exercising his right of election
when he was attacking the validity of that particular
provision in the will." Thus, one may safely argue that
B may accept the succession and c¢laim the bequest made to
him in A’s will inspite of the fact that he has attacked
part of the will in which his own property had been
bequeathed to scome other person.

Iv

Upon examining rights’ of creditors in succession,
distinction needs to be drawn between the two classes of
creditors: those of the heritance and those of the Heirs.

Creditors of the inheritance have the property
constituting the estate of the deceased 'as their
exclusive security”, but do not have any right over
personal property of heirs and legatees.® On the other
hand, personal creditors of heirs and legatées do not
have any right over the éstate constituting ' the
inheritance pending liquidation.?®

#civil Code, Art. 865.
#1bid., Art. 878.

¥I1bid., Arts. 979(1), 988.
Ibid., Art. 943(1) (2)
#Ibid., Art. 943(3),
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creditors of the inheritance 1ay pe secured
creditors, creditors with priority righis under the law
anéd ordinary creditors who have no special security and
enjoy no privilege. As a rule, the debts incurred by the
deceased during his life time are enforced against his
estate. Such debts cover not only liabilities stemming
from the contractual obligations of the deceased but also
debts:

.originating in torts and criminal acts.
Hence, a penalty pronounced against the
deceased (sic) can be claimed from his
heirs. The principle of personal character
of criminal penalties prevents only the
adjudication against the deceased (gic)
after his death.®

What dctually matters is the fact that .claims of
creditors. must be based on some obligation of the
deceased recognized by the law as valid and enforceable.
Oon the contrary " claims which would be invalid, or
illegal and void‘as against the deceased (sic) if living
are not enforceable against his estate."*® As creditors
are not, under normal circumstances, expected to seck
specific performance35 of a debt arising from obligations
of a deceased person since he is no longer alive to
perform it, the standard remedy available for them is an
action for damages to obtain a sum certain in money as an
equivalent satisfaction to their claim.?® Where the
obligation is some thing that does not require the
personal qualities of the deceased, creditors have other
remedies available to them. They may demand the
liguidator to do or cause to be done the acts which the
deceased assumed to do, they may be authorized to buy the
things which the deceased assumed to deliver; they may.
for good cause, refuse to accept the thing offered to
them by the liquidator; and they may evel move to cancel
the. contract that. created the obligation where the
deceased in his life time or the liquidator after his
death has not fully and adequately performed it as
agreed.”

Once creditors have established their wvalid claims
against the estate, the mode of execution of their rights
is in the domain of civil actions as prescribed in the
code of Civil Procedure. If the decree ig feor the

33planiol, gupra., Vol. 3, Part 2, p. 12,

Moorpus Juris Secundum, supra, note 6, 34,
Executors and Administrators, Section 367. p. $5.

Brivil Code, Art. 1776.
¥rhid., Art. 1790.

37Thid., Arts. 1777-79, 17 4.
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payment of money. it is to be executed by the attachment
and sale of the property®® constituting the estate of the
deceased unless, of course, the liguidator or cne of the
heirs makes cash payment or settles the account in any
other appropriate manner * If the decree is for delivery
of a specific corporeal chattel, it may be executed by
the seizure of the property from the estate and delivery
thereof to .the creditor % If it refers to the delivery
of immovable property, the creditor may be authorized to
take possession of the property and, where necessary, any
person who refuses to vacate the property may forcibly be
evicted out of it.*

Even before the debt is liguidated, if creditors show
that the liquidator or the heirs are about to dispose of
property constituting the estate or any part thereof,
they have the right to demand depeosit of security for the
production of property as may be sufficient to satisfy
their claim.** If such security is not furnished by the
liquidator, creditors may demand attachment of the
property forming the estate or any portion thereof .*?
Similarly, when creditors show that any property forming
the estate is in danger of being wasted or damaged by any
party, they may apply for an order of temporary
injunction to restrain such act or obtain a similar order
for the purpose of conserving the property * To this
effect, they are entitled to reguest affixing of seals on
the effects of the deceased or removal of such seals
therefrom. They may also reguest the confection of an
inventory, file an objection to impugn the order of
partition proposed by the liquidator or the heirs, or
demand separation of patrimcnies.*® What creditors of the
inheritance have to show to ask for such measures is to

30ivil Procedure Code of Ethiopia, Negarit

Gazeta, Extra-Ordipary Issue, 25th year Ne¢.3,
Decree No. 52 of 1%65. s

FThid., Art. 395¢1)° 396(1}
Prpid., Art. 399.

firbid., Art. 402. These three formgs of selzure
which vary with the nature of the property so seized
are known as a salsie-arret, a saisie-execution, and
a saisie- immobiliere under French laws. See Amos
and Walton,supra, Note 8, p. 240 foot note No. 1

“civ. Pro. deé, Art. 151 - See also Civil Code,
Art. 1988.

#civ. Pro. Code, Art. 152.
“rpid., Art. 154; See also Civil Code, Art. 1992.

“For a concise remark on this point see Aubry a-d
Rau, Droit Civil Francais, Vol. 4 - 6th ead.,
Obligation, An English Translation By the Louisiana
State Law Institute, 1965, pp. 124-25.
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convince the trier of fact that there ewists:

an imminent risk of the assets being dissipated
or diminished in value dand a money debt is prima
facie due tc them. The advantage of this procedure
is to bring the deceased’s {(sic) property into the
safe keeping of an officer of the law pending the
ultimate decision by the Court upon the validity
and amount of the debt.**

other forms of remedy available to creditors of the
inheritance, just as to all other creditors, are what are
known as the obligque action and the Paulian action. Both
are exceptions -to the general rule that limits the
effects of contracts only as between the contracting

parties.¥ 1

The obligque action enables creditors to exercise all
the rights and actions available to the liguidator and
heirs except those rights in which the personal qualities
of the deceased were the leading motives. Primarily, the
right emanates:from the inaction of the liquidator or the
heirs to claim a debt due to the inheritance. Creditors
may not preclude the liguidator or the heirs from
exercising the rights and actions of the deceased. They
are merely entitled to act where the liguidator or the
heirs neglect the right or refuse to exercise it so as to
jeopardise their claims. The action is tc be employed
only with the authorization of a court where the right is
exigible, something more than an ordinary conservatory
measure, where the iiguidator, as @& persomnal
representative of the deceased. fails to act,-and where
such inaction imperills the rights of the creditors.®

The Paulian action is an instrument of revocation
available to creditors of an inheritance in which they
may attack in their own name acts done by a liguidator or
heirs in fraud of their rights. Before closure of
liguidation, creditors may attack any fraudulent act done
with the object of alienating property constituting the
inheritance.* Personal creditors of an heir who
renounces a succession to which he is calléd may also
avail themselves of the Paulian action by applying for
nullity of such renunciation if it .is prejudicial to
them.*®

#amos and Walton, supra, Note 8, p. 240.
#70ivil Code Art., 1952(1) See also note 8 supra.

“Ibid.,ﬂﬁrt. 1993. see a.su the discussion in
Planiol, supra, note 5, V¢l. 2, pPart 1, pp. 173-74.

Ycivil Code, Art. 1995,

0rbid., Art. 993
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The action is a remedy the law provides for a
creditor who may otherwise become a victim of bad faith
of liquidators or heirs, or may be both * .  .as a debtor
burdened with debts, who is threatened with suits, is
naturally tempted to conceal his assets from his
creditors."® A liquidator or an heir may make use of
different means to this end.

He can have an understanding with & third party,
who will be reputed as having acquired the property
by purchase or donation, and who will secretly
recognize that he is not the real owner; he can
liguidate the visible property, which would easily
be seized and replace it by cash or other securities
easy to conceal; he can even, from pure evil intent
and without profit to himself, agree to transactions
which enrich his relatives and friends and
impoverish the creditor. Morecver, business
transactions which exist bekween men and which

are of an infinite variety, offer a thousand
opportunities to defraud creditors, under

forms which can neither be proved or determined

in advance.*?

An interesting point to dwell upon in this context
is the exercise of the Paulian action by personal
creditors of a renouncing heir Creditors cannot make
election on behalf of the heir. Neither can they compel
him to do so as the act is strictly personal to the heir.
Normally, their claim is limited to his personal assets.
Only by showing the insclvency of the heir may they avail
themselves of the Paulian action, If it can be shown
that the heir has property encugh to satisfy their
claims, there is no reason why they should insist on
making use of the Paulian action.

We may even take this idea further Personal
creditors who have entered intec dealings with a
renouncing heir in anticipation of his succession may not
invoke this remedy even if they show the insolvency of

the heir For instance, anticipatory contracts"...
relating to the succession of a person who is still
alive. ." are of no effect in the eves of the law.® Let

us consider this situation. A lends Birr 50,000 tec B.
In the contract, it is agreed between the two that B
would pay the money back to A as soon as his father C,
who, due to a serious illness, is on his death bed and
has a bank savings account of Birr 500,000, dies and as
soon as he gets his share of the succession. As expected,

Siplanicl, supra, note 5, Vol. 2, Part 1, p. 178.
“Ibhid., p. 178-79.

3civil Code Art. 1114, *Any contract or unilateral
undertaking relating to the succession of a person
who 1s still alive shall be of no effect unless it
is expressly authorized by law.”

167



J Eth. L, Vol. XVII, 1994

C dies intestate. When the succession is opened and B is
put to his election, he renounces the succession. . in
favour of his two brothers D and: E. Can ‘A, invoke the
paulian action against- B’s act of renunciation? Of
course no! R )

When cne contemplates rights of different classes of
creditors of the inheritance, those with certain, due and
liquidated <¢laims do not have any problem in the
collection‘of]their“blaims amongst themselves as long as
the assets of the estate are sufficient to satisfy all of
them. But problems arise where it is obvicus that such
assets do not satisfy claims of all creditors. One may
treat the problem from two perspectives.

‘The first is where the contending creditors are on an
equal footing, but the property forming the estate does
not satisfy their claims. In this case, the rule of pro
rata distribution is applied in which the estate is to be
distributed between the c¢reditors in proportion to the
amount of claim each one of them shows.™ i

The other is where there are secured creditors and
creditors who enjoy special privilege under the law.
gecured creditors are those who possess what is known as
'real security’ by way of a mortgage (hypothec) or a
pledge. They have a right of preference over all other
creditors and & right to follow the property which
constitutes their security. Where it is mortgage, "the
mortgagee may demand to be paid, out of the proceeds of
the sale of the immovable, in priority to any other
creditor "** If the immovable is sold without his consent
by the mortgagor, the creditor (mortgagee) may attach it
in the hands c¢f the purchaser”® As an act creating
priority right, a mortgage drawn up in favour of a
creditor of an inheritance, secures him payment cf the
registered amocunt of claim in preference to other
creditors.S Similarly. a creditor who has secured his
claim by a contract of pledge is to be paid out of the
proceeds of the sale of the pledge before all other
creditors to the maximum amcunt of his claim specified in
the contract.®® Secured creditors, in addition, do have
all the rights of ordinary creditors if proceeds of the
sale of the mortgage or pledge does. not satisfy all their
claims. Apart from and in addition to their right over

scivil Pro. Code, Art. 4(3. For a comment-on the
idea of pro rata distribution see alsoc Robert Zllen
‘Sedler, Ethiopian Civil Procedure, HSIU, 1968, pp.

283-285.

550ivil Code, Art 3059(1)
séIbid., Art. 3059(2).
S'Thid., Art. 3076.

s61hid., Arts. 2857. 2858( ).
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the mortgage or the pledge, they may apply for attachment
or sale of any other property constituting the estate,
just like an ordinary creditor Also, they are not bound
to limit their claims on the mertgage or-the pledge-prior
to resorting to some other property :

Creditors with speciel privilege under the law may be
workers who claim payment arising from- employment
contracts Tax authorities may also have similar rights.

Their claims have‘ to be paid in ‘priority to_ other
payments or debts.®® - .

The other point worth menticning when dealing with the
rights of creditors during the ligquidation phase of
distribution of succession is the fate of creditors whose
debts are not liguidated and those who have conditional
claims over the estate. Such creditors may require
deposit of securities from the liguidator or the heirs so
that the latter pay their claims when the debts of the
inheritance fall due or when the conditions for the
claims materialize.®

v

Once creditors of the inheritance who have made
themselves known have been paid their claim, aqd legatees
by singular title, 1if any, are given theLr'llegacy,
liquidation of succession comes to an end. The
residuary estate, if there 1s any may remaln in COmmMoI
between the heirs and the legatees by universa;,tltle
forming a community of property and representing the
undivided estate (masge indivise); or it may be converted
into individual shares. "Normally, both forms of
partition bring an end to the estate of the deceased and
merge the residue with other personal property of the
heirs.®® If the property remains in common, its legal
status changes from a distinct ~estate to that of a
jointly owned property.® If it is divided between the
heirs, the abstract fraction of each heir in the state of
indivision c¢rystallizes into separate ownership of a
particular object or a specified amount of money.

“Labour Proclamation No. 42/1993, Negarit Gazeta,
-22nd vear - No.27. Art. .167. See a.sc Lega.
Notice No. 197/55, Negarit Gazeta, l4th Year No,
9. Art 2{a)

“Civil Code, Art 1021
SThid., Art 1052(1)
“Ibid., Art. 1053(1) )

¥Ibid., Arts 1053(2), 1060(1) cum Arts. 1257-1277
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As we have seen above, the doctrine of election with
the benefit of inventory operates after closure of
liguidation where new creditors of the inheritance appear
and claim payment of what is due to them from the heir.
We have also noted that the liability of the heir is
limited, to the extent of the value of property or the
amount of money he has received from the succession.
This implies that post-liquidation creditors of the
inheritance have no better claims on the value of
property the heir has so received than his perscnal
creditors.®® The heir who is proceeded against by the
post-ligquidation creditors of the inheritance is expected
to produce a statement showing what the succession was
made up of and the value of property he has received.
Where no inventory is taken or where the document
purporting it cannot be produced by the heir, creditors
may establish the property that constituted the estate
and its value.® '

If the creditors can show an act of concealment of
property forming the inheritance by the heir, his bad
faith is presumed. They shall be believed on their mere
affirmation with regard to thHe value of the thing. If
the heir contests the valuation, creditors may simply
confirm on oath that their evaluation is made in good
faith.®*®* The heir may also not be relieved of his
liability by showing the loss of the. thing or the
deterioration of the value once it is established that he
has received it as his share of the residuary estate.®

Another problem worth mentioning is the manner of
initiating proceedings by the post-liquidation creditors
of the inheritance where there are several heirs of the
deceased. Is a joint and several action feasible? Yes
and no.

Yes: where the hereditary estate is held in common
between the co-heirs as & joint property In s¢o far as
their relationship with the creditors of the inheritance
is concerned, heirs who hold a, hereditary estate in
common are co-debtors to the extent of the value of
property they jointly own. Just as personal creditors of
each heir may attach the share of his debtor, creditors
of the inheritance who can show a valid claim .on the
jointly owned property may attach this particular
property To this extent, co-heirs ave assimilated to

.

co-debtors who shall be jointly'and severally liable.®

#1hid., Art. 1054.
s*Tbid., Art. 1055.
*1bid., Art. 1056.
TIbid., Art. 1057

61hid., Art. 1062(2) cum Zrts.. 1259, 1260, 1896.
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No; where the heirs have effected partition and
thereby taken their respective shares. Creditors of the
inheritance are supposed tc divide their claim among the
heirs in proportion to the value of the share received by
each heir. But this does ncot imply that creditors are
precluded from joining all the co-heirs in a proceeding.
So long as the 1liability of each heir is stated in
proportion to his share, the rule of joinder of parties
contained in the Code of Civil Procedure may be employed
by the creditors.®* - Again, if all the co-heirs are
proceeded against but some of them are insolvent,
creditors of the inheritance have a right of recourse
against the solvent ones. The portion of the debt of the
insolxgnt heir shall be divided pro rata among the other
ones.

The rule cf proportional allotment of debts of co-
heirs is not necessarily employved by creditors where the
'debt due to them is indivisible.’' Indivisible debt in
this context refers to a right jin rem in which the
creditor can follow a particular piece of property. The
heir who has received such property may not invoke this
rule against the creditor so that he divide his claim
among all the co-heirs. The remedy available to an heir
who is evicted or dispossessed by creditors is recourse
against his co-heirs. As co-heirs owe to each other the
warranty which a seller owes to a buyer, he may demand
that other co-heirs restore the amount he had paid more
than the portion he was actually bound to pay '

An interesting issue to be taken up at this point is
the position of a legatee by singular title vis-a-vis the
post-liquidation creditors of the irheritance. Although
begquests made to a legatee by singular title are
themselves treated as debts of the inheritance during the
process of liquidation next to claims of creditors and
debts regarding maintenance,’” there is a possibility
where such a legatee may be held liable to the debts of

¥civ. Proc. Code, Art. 36(1) *All persons against
whom the right to any relief is allaged to exist,
whether jointly severally or in the alternative may
be joined as defendants where, if separate suits
were brought against such persons, any common
gquestion of law or fact would arise.”

Civil Code, Art. 1111.

Ibid., Art. 1110(1)

“Ibid., Arts. 1097(1), 1113 cum Arts. 2281-2283.
7Ibid., See the heading of Title 5, Chapter 2,
Section 4 of the Code which says "Payment of the
debts of the succession’ and the place of a legacy

by singular title in the order of payment under Art
1014 (e)
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the succession. Creditors . may bring their claim against
the legatee but his liability is limited to-the extent -of
the value of his bequest. Furthermore, the aegtion is to
be brought - only when the heirs fail to discharge their
obligation. The legatee may compel creditors to bring an
action against the heirs if they have not done so. ‘For
this purpose, he is assimilated to the status of .a simple
guarantor in the law of obligations.’ Hence, he may
avail himself of any defence open to- a guarantor as soon
as he is proceeded against. He may invoke the defence of
benefit of discussion and demand cteditors to discuss the
assets of the deceased that Have gone to the heirs or
realize their available real securities.

Even if he has not invoked this defence of benefit of
discussion, a legatee by singular title may pay the
liquidated claims of creditors and substitute himself for
the creditors of the heirs. As a creditor, he may compel
the heirs, who alone bear the ultimate burden of debt
‘payment, to restore the sum he-has paid. '

There are two limitations .of his right in this regard,
however:

a) a legatee by singular title cannot compel
heirs to pay over and above the value of
property they have received even if he can
show that he, for one-reason or another,
has done so0; and ‘

b) a legatee by singular title has no right of
recourse against another legatee by the 'same
title.” ' SO

VI

We have seen that after closure of 1liguidation
personal creditors of the heirs have no lesser claim on
the property which their debtors have received from the
succession than creditors of the inheritance.’® If the
property is held as a hereditary estate between the ceo-
heirs, creditors of an heir may apply for partition so
that they may attach the share of the heir against whom
they have a valid claim.” ~hey may also invoke the
Paulian action to impugn a partition made in fraud of
their rights where they have made an application for
partition earlier and where it -took place without their
knowledge or participation.’

71bid., Art. 1058, 1934, 935.
ibid., Art. 1059.

7rbid., Art. 1054(2)

7rbid., Art. 1081(1), (12 4(2)

1bhid., Art. 1109.
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Once the property forming the residuary estate is
partitioned among the co-heirs, personal creditors have
a right of claim over the share of their debtor, just as
they have a right of claim over other property of the
heir.

One last point to be raised here is the fate of
personal creditors of a renouncing heir who have come to
invoke the Paulian action after partition but before the
lapse of the two year prescription period under the law.”
If these creditors show the insolvency of the renouncing
heir, his act is obviously prejudicial to them. But can
they demand payment of their claim from the other co-
heirs in proportion to the benefit they have derived from
the act of renunciation?

As a rule, the liability of co-heirs due to the
insolvency of one of them is limited to the claims of
creditors of the inheritance. But in this case the
claimants are creditors of one of the co-heirs and not of
the inheritance. One may argue that they are under no
cbhbligation to satisfy claims of personal creditors of a
renouncing heir But a close reading of the law would
seem to suggest otherwise. We have seen above that the
Paulian action is a remedy available for creditors who
may be frustrated by the bad faith of a debtor. So long
as a creditor is not barred by limitation of actions, he
may apply for nullity of the act of renunciation only up

to the extent of what is due to him. The speedy
effectuation of the partition process must not operate to
his detriment. For the purpose of protecting the

interests of personal creditors of such an heir, there is
noc reason why the court should not reveke the
renunciation so that cother heirs who have taken the share
of the debtor satisfy claims of his creditors to the
extent ©f the value of property or the amount of money
they have so received.

To sum up, election under the 1960 Civil Code of
Ethiopia, just as in many other legal systems, is the
option available to heirs and legatees to make a choice
between two alternative and, at times, inconsistent
rights. Both alternatives have their own legal effects
before and after the process cof liquidation of succession
is wound up. The beneficiary needs to weigh the possible
advantages he may derive from his act of acceptance or
renunciation prior to exercising his right of election.
Likewise, the right of recourse available to creditors of-
the inheritance and those of the heirs, by and large,
depends on the careful assessment of the option taken by
the heirs and legatees.

PIbid., Art. 993(1)
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