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Designation of a beneficiary in a life invurance policy - rights of the heirs and the

surviving spouse in the everu of death of an inqured person - obligarion of an insurer -

good faith required in the performance of a life innurance contract - joining third parties

as persons Hable for conmibution or indemnity to the defendany - uﬂmennau Comrmt.
C Ans. 891, 701, 708, 706 Civ. Pro. C. Ars. 41, 43

On appeal from a judgment of the High Court denying claim of the designated
beneficiary to be entitled to the proceeds of a life innrance policy where such payment
wis egriier made o the heirs of the insured upon order of the Addis ababa Awraje Court.
Held: Judgment reversed

L Payment of the proceeds of a lfe inswance policy to the designated
beneficiary is an obligation the insurer must assume., '

2 Order of a lower count in this regard cannot be invoked for refief from
nebsequent payment to be made to the designated beneficiary.

Tir 25, 1971"
Justives: Ata Teshome Haile Mariam
" Abebe Weorkie
Getachew Afrassa
Appellant:  Woiz, Yeshimembet Jemaneh
Respondent: The Ethiopian Insurance Corporation

After exarmining the arguments of both partiss, we have rendered the decision
as follows:

Dagigion

This is an appeal from the judgment of the High Court rendered on Tir 286,
1970 under file No, 1133/69,



The present appellant who initfated this proceeding alleged that:

1. her brother the late Ato Engida Jemaneh had designated her as the beneficiary
of his life insurance policy the proceeds of which is Birr 30,000;

2, upon the death of her brother she claimed peyment of the said amount, bt
the respondent requested her to produce a dully probated court order in which
her status is established:

3 when she fulfilled the request, the respondent onoe again failed to pay her the
money on the ground thart it had already effected the payment to the ¢hildren
of the deceased who are also his heirs;

4. purspant 10 Art. 705 and 706 of the Commercial Code, money due from this
policy does not form part of the estate of the insured parsom;

and pleaded that the Insnrance Corporation pay her the proceeds of the policy, f.e.

Birr 30,000, "

The Ethiopian Insurance Corporation affirmed that when the appellant claimed
the proceeds of the policy, she was told to have her status as an heiress established,
Before she had complied with the request, the respondent contended, the spouse and
children of the deceased produced a dully probated certificate of heirship from the
Awtaja Court on Tir 29, 1968 under file No. 2450/67. As it was further instricted to
effect payment of the proceeds of the policy t9 these heirs by the said court, the
Corporation stated, it had complied with the order and paid the sum to them.
Respondent went on further and stated that the heirs have undertaken to lntervene
in any litigation that may ensue regarding this payment and prayéd that these heirs
be joined in the proceeding in accordance with Art. 41 of the Civil Procedure Code.

When the High Court ordered that the heirs of the deceased be joined in the
proceeding, they submitted a repiy dated 20/4/70 in which they stated the non
existence of any ground justifying their intervention. The present appeliant, on her
part, argued that if the respondent had paid the proceeds of the policy to ineligible
persons without theie being any snit against it, it may claim restitotion, but eanmot in
any way be relieved of its liability under the policy.

In its judgment, the High Coun stated that Woiz. Yeshimebet is a designated
beneficiary of the life insurance policy. On the other hand, the heirs zre also entitled
1o the proceeds of the policy pursuant to Art. 701 of the Commercial Code. But as
the Corporation paid the disputed sum not of its pwn will but in pursuance of the
order made by the Addis Ababa Awraja Court dated Tir 29, 1968 4nd Yekatit 4, 1968
under file No, 2450/67, it should not be held liable for second payment,



The appellant brought an appeal from this judgment of the High Court on
Ginbet 25, 197) alleging that the Insurance Corporaticn was aware of the fact that
the deceased had oamed her as a specified bensficiary of the policy and that she was
in possession of the policy. She way furthermore informed by the inserance
Corporaticn that payment wonld be made to her when she established at conrt that
she is the sister of the deceased. She argued that since the respondent is aware of atl
these, it is nnlawfully litigating against her by imvoking z legal provision that governs
situations in which the beneficiary is not specified in the policy. As regards the
contention that payment was made pursuant to the order of the Awraja Court, the
appelant argned that since the respondent was aware of the beneficiary specified in
the policy, it cannot aveid the obligation on this ground, ,

The appellan: also objected to the judgment of the High Court which had
reasoned that the decision of the Awraja Court ordering payment to the heirs was
improper, but had nonetheless ruled that appellent should sue the heirs and not the
Insurance Corporation.

Counsel for the respondent, in its reply dated Hamle 1, 1970 admitted that it
had promised tc pay the procseds of the insurance policy when the heirs establish
their right to the inheritance. il argued that although the appellant is a specified
beneficiary of the policy. the law also provides that the subscriber’s spouse and
children are desmed to be specified beneficiaries. The spouse and children of the
deceased had established their stgtus as heirs before the appellant did so.

The respondent further argued that the appellant was also the representative
of a child of the deceased named Tamirar Engida, but that the Awraja Court had
rejected the claims of the appetlant in its decision of Tir 5, 1965 (File Nao. 4311/67).
The Awraja Court had also ordered on Tir 29/1967 (File No. 2450/67) that, since the
right of the legal heirs of the deceased to the inheritance should oot be prejudiced by
reason of the loss or non-production of the policy, payment should be made to the
legal heirs who are the children of the deceased. Furthermere in the explanation to
this decision made on Yekarit 4, 1968 the Awraja Court had ruled that "the Ethiopian
Insurance Corporation should effect the payment of the proceeds of the insurance
policy in accordance with the earlier decision of the Court™ and that this decision
should be transmitted to the Corporation, thereby ordering the Corporation to pay the
proceeds 10 the legal heirs. The Corporation therefore alleged that it had paid the
proceeds of the policy te the heirs accordingly and that the legal beirs had undertaken
te intervene in and litigate any dispute concerning the payment. The respondenmt
therefore argued that even if the appellant were to be daemed as a beneficiary of the
policy, she would have a claim only against the heirs, and the judgment of the High
Court should be confirmed. -



This Court has examined the arguments presented by both parties. That the
appellant is a specified beneficiary of the deceased's life Insurance pelicy is not
contested. The respondent’s argument is based on Art. 701 of the Commerciat Code
and the order given to it by the Awraja Court. A life insurance policy is a contract
between the insurer and the subscriber. The insurer has the duty to perform its
cbligation in accordance with the policy the beneficiary a specified in the policy.
Article 691 of the Commercial Code provides that the proceeds of the policy bas to
be paid to such specified person. Article 706 of the Commercial Code further rules
that the beneficiary may claim directly from the insurer. The appellant's claim is
based on these provisions.

The fact that the respondent had requested the Awraja Court to whom it
should pay the proceeds of the insurance policy instead of discharging its obligation
as se1 out in the coniract shows it lack of pood faith in performing the contract. It
is established thar the appellant has requested payment to be made to her {n
accordance with the policy. The respondent had zlso asked her to comply with
necessary formalities. Accordingly, the appellant had duly established her status at
court. The respondent contended that [t had paid the proceeds to the legal heirs in
conformity with the order of a court. However, the respondent cannot bensfit from
an qrdzr it had confusingly led the court to make and avoid its responsihility since in
a life insurance policy pavoent is to be made to the beneficiary. The beneficiary in
this case is the present appellant, W/o. Yeshimebet Jemaneh.

The Insurance Corporation had to discharge irs duties conscientiously, but had
fafled to do so in this case, even though it was aware of all relevant facts, believing
that a court order will relieve it of {ts obligation. We have therefore reversed the
judgment of the High Court which wus made without dee coghizance to all these
factors, and order that respondent should pay the proceads of the life insurance policy
to the appellant.

Edirars More
*Unless stated otherwise, afl dates are according to the Ethiopian Calendar.
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First Civil Divisi
Civil Case No. 602/73

Designarion of beneficiaries in a life inqurance policy for the event of death - Rights of
heirs- arid the stirviving spoise - Assigrnment or pledge of proceeds of a Ufe inneance
policy - Persons having rights from the Insured - Application of the rule “sare decisis” -
Consideration of the best interests of minors - indispersable parties - mandatary joinder
qf% %bymﬂnmmﬁmfdﬂﬂjm?m 706, 207 Civ. Prov. C.
Aris, I8

Action by a designeazed baneficiary to be entitled to the whole procesds of a iife
insurance policy.

Held: Action dismissed.

The fact that the spouse and children of an insured person have been expressly
included in the Commercial Code of Ethiopta as beneficiaries of a life inmrance policy
shows thet they are equally entitled to the proceeds together with the designated

Tikemt 25, 157%6*
Judge: Are Tilaye Tegeen
Plaintiff: Wro. Tisgereda Wolde Selassie
Defendant: The Ethiopian Insurance Corporation
Intervenors: 1. 'Wrt. Sara Tekle Haimanot

2. Wre. Mehrer Tekle Haimant et al,

The court renders the following judgment after examining the case at hand.

ludgment
In her staternent of claim daled Tahssas 27, 1973, plaintiff pleaded that:

Qn the basis of the requdst contained in a letter dated Yekatit 21, 1973,
a life insurance policy Mo. 30480 was sipned between her late hushand
Ato Tekle Haimanot Wolde Gabdel and the Defendant on Megabit 14,
1973;



The insured designated her as the beneficiary of the policy under item
15 in accordance with Art, 660{1} of the Commercizl Code of Ethiopia;

The defendant refused o pay 1he agreed sum in the policy, ie., Birr

20,000 (wenty thousand) when she claimed it after the deceased passed

away n Yekatit 10, 1974: and praved thar the defendant be ordered to

effect payment of the som in the policy as per Art, T06(1) of the

Commercial Code.

Whan summonr was served on the defendant, it presented o statermment of
defence duted Yekatit 21, 973 und admitted s linhili on the policy under
consideration.

The defendant, bowever, arguod:

While plainzit] clunms the s Dele suiman gl s of the policy amd At
FH{ Ly of the Comumergicl Code, the b ol tae deves-cd, wohie Base
produced a duly probated conificate of hersbapr tron the Aaddis Ababa
Avvraja Court, comtz nd thar thes should benctit from the proceeds of
the palicy according w Arc TUHL 2 (b of the Code;

In a similar case the High Coun affirmed the pasment the Corporation
made we the heirs af amwaher fsured der Chl ©ose SN 1333649
wiile the Supreme Court yuaslad the judement uoder Ciul Appes!
Case Mo, M970 and ordered i1 10 pas tee sums sladed inthut policy for
the szcond time w the desivraled heneticiaries

Accordingly, defendam plealed thut the heirs af the deceimed Te jiined io this
proceading as indispensable parties under Art $002) of the Civil Procedure Code, as
it is confused as o whom it should e, 1t further expressed its willingnes o deposit
the sum in the policy with this court s that puvment be elfoced when the
heneficiaries are ascermained.

After the plaintiff guve her reply to this argument, this courl raled, 0n Sene Y,
1973, 1hat the heirs of the decessed be partivs to the proceeding. The amended
statement of claim. which was oo different in <ubstance feom the intiad one, was
served on the intervenors.

Four of them namely Mehret Tekle Haimunat, Amunuel Tekle Haimanot,
Meaza Tekle Haimanot and Nebiyu Tekle Haimuneot submitted a reply on Tir 9, 1974
In this reply writien by their attorney they disclosed that they du not claim the sum
under litigation because they have now leurned the proceeds of the insurance policy
does not constitute part of 1the esiate of their father.



The other heiress, Sarra Tekle Haimanct, however, brought 2 different
argumnent in a statement written by her pleader on Tikemt 8, 1974, She stated that
Art. M1(1) of the Commercial Code does not enttle the plaintff te be the sole
beneficiary because the subscriber’s heirs are equally eatitled under sub article 3.

The plainiiff, who claims full payment, presented extensive legal arguments,
including:

L. 1L is mot possible to specify any beneficiary in addition to the ones
dlesipnated in 1the policy without the consent of the subscriber, Ato
Tekle Haimanot Walde Garbriel, and this is stated under Art 698 of
the Commercial Code,

1

e word “or in Are 692(7) of the Commercial Code implies that if
there are designated heneficiaries, payment should only be effected o
them = otherise, the word “or” should have been "and™,

i

Fhe sidement thar says the sum to be paid to a2 specified beneficiary
shizdl et form part of the insured person's estate under Ast. T08(2) of
the Cvmumercial Cisie and further the other statement that reads the
sim b he padd o the subscriber’s spouse is 1@ be regarded as the
ersonal propern of the spouse in Art. 706{3), show that the benefit
trom o ity insuranee policy must be given 10 the spouse or children in
accorkace with At 701(2), provided no beneficiary is designated in
the paalicy v por e, 70 2]

Throsugh her hmver, Sarra Tekle Hoimaenot, on her part, responded to this
argument in the Tidlowine manner.

R Whit Art. 095 of the Commercial Cotle provides is that caly the
insured himsell or one who obtzins his consent may assigo or pledge
the imsurunce policy which is treated as money. Also, with the
exceplion of Nehivu, s no other beneficiary was added than those
stuted under item 13 of the poliey in line with Art. 701 of the Code, the
plantiff is wreng in citing Art 693,

4

The plaintff has presented an zrgument that would defeat her claim by
cliing Art. 092(2) of the Commercial Code. This is because the
provision provides that when the insured dies the insurer should pay a
specified capital or life interest to those having rights from the insured
or in the event of their nun-appearance 1o the beneficiary named in the
policy,



The true spirit and purpose of the law, in this respect, is not to
derogate from, and contradict the other provisions of the law, but
rather, to enable the person designated as the main beneficiary to share
the precedes of the policy equally with those envisaged by Art. 701(2),
notwithstanding that they are not mentioned in the policy.

The Insurance Corperation also produced eopy of a decision rendered by the
First Division of the Supreme Court In which it was held that the Corporation pay
proceeds of an insurance policy to & designated beneficiary under Civil Appeal Case
Mo, 749470,

In light of these facts, legal argements and the evidence presanted, this Court
shall now examine the case as follows:

Tt will first provide intarpretation on the legal provisions cited by the parties.

ArL 698 af the Commergiul Code

In this provision, 1f is swaled thay an assignment, or endorsement of an
insurance policy ur changing the beneficiary named in the policy is of no effect unless
the insured person aprees in writing. The provision makes clear that it is not possible
o replace ar change the person specified as the baneficiary withont the consent of the
insured.

In the case at hangd, since the ¢luimant does not demand that Wro. Tsigereda,
the specified beneficiary of the insurance policy, be changed or replaced by anather
person, and since the request of the intervenors is to get their share in accordance
with the law, we have not found this provision to have a direct relevance to the case,

Art, B92(2)

Fhis provision states that if the insurer has entered inte a contract for the
event of death of the insured, the insurer shall pay the specified money to those that
have rights from the insured person or 1o the beneficiary named in the insurance
policy.

The plaintiff argued thar the term “or" does aot imply that the persons
mentioned in Art. 701(1) and (2) would jointly receive the money but it rather gives
the option to make payment 16 one of therm, If it is decided to intecprer the law
based on such argument, it would be the heirs that would be the primary beneficiaries
and not the plaintiff, Therefore,this argument presented by the plaintiff by invoking



Art. 692(2) of the Commercial Code is not tenable and is thus refected, because it
would not make the plaintiff the sole beneficiary.

Art T06(2) states that the money to be paid to the beneficiary shall not form
part of the insured person’s estate. Since the issue in this case is who the beneficiary
of the life insurance policy is and not whether the insurance money constitules part
of the estate, and, furthermore, since Art. 707 provides that the money to be paid to
the beneficiary cannot be refunded 10 the estate and cannm be deducred from his
share, the eourt, holds that these provisions huve no relevance to the cuse and on this
point we have thus rejected the plainiff's claim.

Even if the Supreme Court has held that the insurance money should only be paid to
the degipnaied benefiviary, this court cannot be hound by such decision as the
Ethiopian legal system does not follow the sysiem of precedence.  Accordingly, it
renders its own decision by interpre’ ng the Law,

The provision that is directly refevant to the cuse at hand is An. 01 of the
Commercial Code. The Aricle, captioned as “heneficiary of insurance poliey”,
enumerates who such beneficiaries are in sub-articles 1 and 2.

In the Civil and Commerciz]l Code of Ethiopia some sub-articles are
alternatively listed under an article by using the word "er”, Others are cumulutively
listed using the word "and”, [f the provisions are listed ahernatively, it is onlv in
default of the creditor or debter in sub-article 1 that the person mentiored in sub-
article 2 will take the piace of a creditor or debtor; while in provisions that are listed
cumulatively, persons mentioned in both sub-articles shall jointly be creditors or
debtors,

But the sub-articles of Art. YOI of the Commercial Code have not been lisied
in the alternative or cumulative as mentioned above. The words “and” or “or” have
not been used. Therefore, various courts have interpreted this provision either in the
alternative or in the curmulative.

This court wauld interpret it in the following manner:

L The heading of Art. 701 is "beneficiary of insurance” and i deseribes
the beneficiaries in is three subsequent sub-articles;



2 The fact that sub-article 1 of this article provides that the insurance
palicy in the event of Jeath may be made for the benefit of a specified
beneficiary does not make it 4 mandatory requirement that there should
always be a specified beneficiary, and even when there is a specified
beneficiary, the provision does not clearly state that such person shall
be the sole beneficizry of the insurance policy, and

3 The phrase “notwithstanding thai they are not menlioned by name” in
sub-ari. 2 cum sub-article 1, shows that the spouse and ch:ldren are
maile beneficiaries by law.

In the opinion of this court, the purpose of Art. 701{1} is 1o give a right 10 the
insured person to add other beaeficizries he wants, in addition to those who are
beneficiaries by law; it does not exclude those beneficiaries mentioned in sub-article
2 from sharing the provecds. This interpretation is further strengthened by the
phrase, "notwithstanding that they are not mentioned by nime,”

On the other hand, even il proceeds of un insurznce podicy does nowt Torm part
of the inheritance cluim, the fact that the spouse and children ure made beneficiaries
by virtue of sub-article 2 helps us to determine that the law wints chse relatives of
a deceased person and those who are mentioned by him in the policy 1w be
beneficiaries of such a policy. According te the Civil Cinle. wther descendants aml
ascendants could be heirs, But the fuct that the <pouse und children have been
expressly inchided uy beneficiaries of the life insuranve shows tl these persons shall
be deemed to be beneficiaries toeether with the person thit is specified in the policy.

Therefore, in this case, we hold thut the life insurance of 1he deceased, Ato
Teklehaymanot Wolde Gebriel, shall be paid to the person whose nume is specified
in the policy in accordance with Art. 701{1) and w those persons specified in Art
FO1{2).

The file shows that Wri. Mihret Tekle Haymanot etal. do not want ta share
proceeds of this insurance policy. From the oral litigauen and the contents of the file
of this tase, we have come 1o realize that they have given such response in order to
support their mother who, as 4 beneficiary specified in the policy, was litigating
against Sara T/Haymanot wha 1s born from a different mother. However, we do not
think that they intend to renounce their right. Since the reply was prepared for them
by some one else for they are minors:

1.  is avideny that such argument lacks good faith; and



2 Because of this argument an unwanted consequence could have resulted
whereby the children might have lost the benefit of the insurance;
therefore the court wishes to caution those who prepared the reply 1o
refrain from such condugt in the future.

Another point thar makes this cage unique is the issue of how much the
deceased’s wife, Woizero Tsigered a Weldeselassie, will get considering that she is the
specified beneficiary in accordance with sub-article 1 of Art. 701 of the Commercial
Caode, und she is also a beneficiary under sub-article 2 of same Article.

&5 stuted above, since sub-article 1 allows the insured person to spectly any
persun he wizhes, and Woizerce Tsigereda W/Selassie has been specified under this
priwdsion, this makes her a beneficiary; furthermore, by vinue of sub-article 2, she is
also made o beneficiary.

Orne of the children of the deceased, Nebiyou T/Haimant, was not born at the
time (he imurance policy was signed. Thus in pursuance of Art, T01{2) (b) of the
Commercial Code. he is non deemed ¢ be a beneficiary.

Therefore. we hold thar the 20,000 Birr that is payable under the insurance
podicy shall be divided amuong the six beneficiarias as follows:

1 Wairern Trigeredu W /Selassie, pursuant to Art.

T Birr 3,333.03
2 Aawin W0 Tsigered Wy Selussie, pursuant to Ari

T2 {u) Birr 3,333.03
kS Woairerit Sara T/Haymuno Birr 3,333.03
4. Waizerit Mihret T/Haymunoi Birr 3,333.03
5 Amanuel TfHavmanot Birr 3,333.03
6. Meuzy T/Hasvmams Birr 3,333.03

As the heneficiaries listed from number 3-6 have not paid court faas, they
should pay it hefore 2n execution vrder is given. Let this be commitnicated to the
High Court's Regisirar. ’

All costs of the proceedings shall be paid by each party. Let this file be
returned o the archives,

Editor's Note
*Unless srated otherwise, alf dutes are according to the Ethiopian Calendar.
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**Thie Amharic and Englisht versions of art. 701¢2) €6) of the Commercial Code are not
the same. The English versiont moakes wlf chifdren beneficiaries whether or not borm ai
the time the insurance poficy was signed; on the other hand, the Antharic version provides
that only those wito were borm ar the time of the signing of the polficy shall be
Peneficiaries.
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rt ¢f Ethiopia Firgt Civil Division
Siwi
Designation of beneficiaries in a life insurance policy - Right of the surviving spouse grd
heirs - purposes of a life insurance policy - the limited scope of precedence in Ethiopia -
Conflict of interest of minors and guardians - Removal of a guardian adrix - Amendment

of pleading - New facts and arguments on appeal. Civil. C. Art. 827(2), Comm. C. Artz.
G697, 692, 695, 701 705-708, Civ. Pro. €. Arts 81, 329

On appeat from a judgment of the High Court denying the designated beneficiary
her request to he entifled to the whole proceeds of a [ife insurance poficy.

Held: Judgmenr Reversed
A life fnsurance Poficy may have two purposes.

I, The inswerer widertukes 1o pay a specified capital or life interest to the
irsrend if he iy alive,

[

Upen the deardt of the insured, the money is fo be paid to those having
fagfiry frean Nt o to the bereficiary naomed in the palicy.

As the suhiserifior [ free Lo nake donalions (o anyone, 50 can e make anyone ke
il w specificd fenefloieny, Onee fiv las dorte iy, the money showld be paid to the
sreciffed fomeficien, The suriving spenese and children are paid only when a specified
freatefiodaine §5 st ieed i the policy.

Sene 28, 1975

Justices: Atn Getachew Afrussa

Auny Demissie Yadelie

Woizt Ruhel Alemuayehu
Appuellant: Waonz, Tsigereda Wolde Sellassie
Respermndents: The Ethiopian Insurznce Corporation
Sara Tekle Haimanot
Mehrel Tekele Haimanot
Amanuel Tekle Haimanot
Meazra Tekle Halmuanm
&, Mebiyou Tekle Haimanot

R
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We have examined the file and wiven the decision as folloas:

Bggision

This s an appead apainst e decision of the High Court rendered on Hedar
5, 1976 under Civil Case No. 602172,

The Appetlunt field her memurandum of appeal dated Fahssas 25, 1976 It

wis gerved vn the respondents. The first Respondent filed & reply written on Megabit

7. W70, and the Znd, 4th, 5th und 6th Bespondents filed their replics on Megabit 17

and Megubit 24, 3976, Luter on, the Appellunt filed & counter reply on Miazia 4,
14976,

This case arose from o disagreement berween the pariies hecause each cluimed
s he the bencficiary of 2 life insurance police v which 1the deceased, Ato
Teklehaimanot W/ Gebriel, was o subscriber.

The High Court considersd the Appellant’s claim o light of Art. 701 of the
Commercial Coe, and it also relerred o sub-an (2) sod held that the spouse and the
children af the subscriber are specified beneticiaries, It further noted that, altbough
maney due from o cantract of a life wsurasce policy does not form part of the
inheritance, the Code provision inteads wr make the neares relutives of the deceased
and his dependents beneficiuries of the policy. Under the Civil Code, the Court went
on, ascenduants and descendunts could become heirs, but the luw considers only the
spouse and children ps beneficiuries of o life msurance policy. Accordinely, the High
Caourt inferpreted the ki ro meun that the. policy subscriber’s spouse and children are
specified beneficinrics even when the sulseriber has clearly designated the beneliciary.
Finally, the High Court decided that in sccordance with Are 70001 and {2) of the
Commercial Code, the insurunce money should be paid w both the spause (present
Appellantd and the children of th - decewsed.

Mareover, the court rejected the comention that the children of the present
Appellant had refused to share in the inwurance proceeds on the groumd that the
policy specified the Appellant as the sole beneficiary,  Iv further termed this
contention as an act of bad-faith intended to prejudice the second Respondent
{Appellant’s step daughter). The Court finally ruled that the life insurance money
should be partitioned among the sponse {present Appellant) and the five children on
an equal basis 50 thar each would receive Birr 333303,
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The Appeliant objected to this judgment on the ground thart the High
erred when it considersd sub-arts (1} and (2) of Art. 701 of the Comunercial Code
one and the same. The Appellant argued that sab-arts {1} and (2) of Ast, 701 deal
with two different forms of insurance payments and prayed that the judgment of the
High Court be reversed, and the whole sum {Birr 20,000) paid o ber as a specified
beneficiary in the policy.

Counsel for the first Respondent stated that sub-arts (1) and (2) of Art, 71
of the Conmmercial Code have always been controversial in the Courts. To this effect,
he cited a similar case wherein the Insurance Cogporation was obliged 10 make a
second payment and Iost Birr 60,000 as a2 consequence of the Supreme Court's
reversal of the High Court's decision. Counsel then requested the court to decide
who should be paid; the Appellant or the children?

Furthermoere, ¢ounsel stated that the actyal amount due, based on the
premium, should bave been Birr 15,625; but it was wrongly set at Birr 20,000. To
prove this point, he asked leave 1o introduce evidence under Att. 345 of the Civil
Procedure Code.

In his reply, counsel for five of the respondents stated that, as there is a
specified beneficiary pursuant to Art. 8271} of the Civil Code, and since the sum to
be patd to such beneficiaty does not form part of the insureds estate (A
7062/ Commercial Code), we did not elaim what we are not entitled to under the
law,

The salient points of the reply by counsel for the second Respondent were the
following:

- that the second Respondent is the eldest daughter of the deceased but not by
the present Appellant;

- that the office of the Registrar referred the case to this court hased entirely on
the Appellant's motion; and

- that this same fssue was formesly decided in file No. 749/70.

Counsel finally requested that the case be reviewed by a panel of judges so that
a . lasting and just- decision could be given. Should this be rejected, counsel
alternatively argued that the Appellants interests are in direct conflict with that of the
four minor children. Based on this, the counsel prayed to the court that:

2. since the Appellant has a conflict of interest with the four children to

whom she is a guardian tuirix, the representatipn of these children by
the counsel for Appellant is unfair and should be revokesd;
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b. the contention of the Appeilant and her four childrer is contrary to
good-faith and, since the case was Instituied deliberately to injure the
second Respondent, the judgment of the High Court should be upheld
with damages and the file should be closed;

e if he is expected to resume this appeal iniliated by a person who has
not sustained any harm he would like 1o clarify this fact

The deceased first marded Wro. Aster Tekesie but the marriape was
terininated by divorce after Sare Tekle Haimanot (the 2nd Respondent) was born
Later on the deceased married the present Appellant and made her a specified
beneficiary of his life insurance policy. Ever since the dissolution of the first
marriage, the second Respondent lived with the deceased. When deceaged fell sick,
the Appellant forced Wi, Sara Tekle Hayvmanit to leave her father’s house.

Upon the death of Ate Tekle Haymanot, Appellant presented her four children
as 50le heirs of deceased, although she knew that he also had another daughter. That
Wrt. Sara i an heir of the deceaced was later determined by the Awraja Court when
she appeared before it after reading the notics in the newspaper. The Awraja Court
decided that, except for the deceased’s life insurance, Wrt. Sara is entitled to share
the inheritance of her deceased father. Counsel for the 2nd Respondent asked that
the deeision of the High Court which legitimately entitled the Respondent also to
share in the proceeds of the insurance policy be confirmed.

In his attempt te show what the relationship between Arts. 701 and 706 of the
Commercial Code should be, counsel for the second Respondent stated that rights
emanating from the law prevail over contracmal rights. He siressed "specified
heneficiary” and espeeially the phrase, “.. even afier the policy was entered inwo” in
Art. 701 {2) (a) of the Commercial Code as erucial to the interpretation of the law,

Huving considered these facts in light of the rules of interpretation concerning
general principles snd exceptions, eaunsel concluded thar the two provisions should
be interpreted positively so as 1o reconcile them, rather than ww give them conflicting
meanings. Counsel reitersted the faer thar money due from a contract of lifs
insuranee does not form part of the inheritance, and denied that the Respondent
argued wm this effect,

He also stated that those who are heirs under the Civil Code are not
necessarily specified beneficiaries under the Commercial Code. The two rights relate
to different properties. Therefore, Ars. 705 and 706 of the Commercial Code are not
relevant to the case under consideration. 1n addition, as staied in file No. 749/70, the
potots af argument raised are not relevant to the isspe.
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Counsel also contends that there was no order or decision 1o the effect that the
Insurance Cerporation should pay une beneficiary and not the other. The Insurance
Corporation shiould have paid both beneficiaries without uny distinction between those
whose rights derive from the law and those whose rights derive from the insurance

policy.

In relation to this, counsel cited 1 case decided by the Supreme Court
{Yeshimebet Jemaneh v. the Ethiopian [nsurance Corporation). He explained that
the decision in that case had established that payment shouldl be made to the specified
beneficiaries, hoth in accordance with the law and the contract of insurance. Finally,
he chatlenped the appeal as unfounded and asked the Couri to conlirm the decision
of the High Court. In her counter-reply, the Appellant made arguments substantiating
her initial contentions.

This eourt, on its part, has examined the file thoroughly., Before dealing with
the legal arguments we have considerad: (1) first Respondent's contention for the
determination of the actaul heneficiary and (2} his request w intnoduece evidence o
show that the valee of the insurance policy is Birr, 15,008 und oot Birr 20,000

It i elear thar the suit was initially iastituted by the present Appellant whe is
a specified beneficiary in the policy. Therefore, the contention of the first
Respondernt that the actuat beneficiury be determinad i~ not appropriate. As regards
the second point raised by the first Respondent, it neither amended its reply nor did
it object 10 the amount before the lower eourt pursaanl i Are 91 of the Civil
Procedure Code. Therefore, we have rejected the request, fur it is not in accordance
with Are. 3291} of the Ciil Procedure Cude. We have also considered the repiies
made by counsal for the 3rd, $1h, 5th and fth Respondents. In his reply, counsel
supports the Appellant’s claim and suggess that payment be made to the specified
beneficiary named in the insurance policy. This court believes that this point i nut
controversial, Hence. there &s no point in dwelling on it

Concerning the request of the 2nd Respondent tha the cuse be tried by a
panet of judges, in the opinion of this court, the case does pot involve any unoesoal
and difficult question of law. Besides, this court has repeatedly rendered decisions
on simitar cases. For these reasons, we reiecs Respondent’s claim.

The second Respandent has also sryued alternatively rhit the Appellant has
conflicting interests with the children w whom she i 4 puurdian-tuirix, and therefore
she st be removed. We refect his argument an the ground that one who deems the
removal of a guardian necessury for the benefit of the mingr should first obtain the
decision of the family council in his favour. Without doing this, the second
Respondent cannot demand the removal of the Appellant by the Court.
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We have duly examined all the arguments made by all parties. The Appellam
claims the whole of the inserance moriey, for she is a specifiad beneficiary of ihe
deceased's life insurance policy pursuant to Art. 701 {1) of the Commercial Cade.
The second Respondent on the other hand, invoking Art. 701 (2) (1) of the
Commercial Code has claimed her share as an heiress of the deceased. The cour:
had previously interpreted the law while deciding many similar cases. Among them
were files No. 1561772 and 749/70. In file No. 1561/72, the court imerpreted the luw
in the following wuy:

The argument of both parties is based on the provisions of Arc 700 (1) and (2,
of the Commercial Code. In order 1o understand the purpose and spirit of the
provision, Art. 701 should be seer in light of other relevant provisions of the
Commercial Code. Tt should alsw be read together with Art. 827 of the Civil Code,
which regulates the circumstances under wiich life imsurange morey may or may
Form pary of the inheritance.

A Jife insurance poliey s basically o contract beracen the sabsceiber anl the
insurer and it may have tan purpeses, The first is where the itsurer umcertickes o
pay & specified capital or tife fntere-t provided the insured persan is alive: the secoind
is where the insurer undertukes to pav, upon the death of the insured persoa.
specified capital or life interest w thuse laving rights from the ivsured perssn or oo
the beneficiary named in the poliev. A combined policy mus be auale where ol
insurer undertakes to pay uoder both circumstances. The polivs under cansiderainn
is of such a nature.

The insurance policy was concluded on such terms that the insurer will ro G
the insured Birr 30000 provided the insured, Ato Yohuanes Nepa is abive in 0,
l.e., after 33 years. Should the insured die hefare this perivd, the sgreed amourt wils
be paid 1o the decreased’s wife. The Appellant™ cluim is bascd v this provision of
the policy,

It is provided under Arn 691 und 692 of the Commercisl Code that the inserer
undertakes to pay to the beneficiary who s specified in the policy. Art. 701 {13 of the
Commercial Code provides thar an insurance policy for the event of death may he
made 10 the benefit of a specified beneficiary. Sub-art {2) of the same articie
provides that the spouse and the chitdren of the subscriber shall be deemed ta be
specified beneficiaries notwithstanding thut they are not mentigned by name.

In order to understand it clearly, Art. 707 should be read together with Art,
695 of the Commercizl Code. According 1o the latter anicle, if the beneficiary is
known, his name should be indicated in the policy. This shows that the insured may
ar may not choose a specified beneficiary. Thus the cumuiative reading of Arts. 695

43



and 701 of the Commercial Code leads to the conclusion that, if the insurad has
specified the beneficiary, then the insurance policy will be deemed to have been made
o the benefit of the specified beneficiary pursuant to Art, 701 (1) of the Commercial
Code. If, however, the insured has not specified the beneficiary in the policy, his
spouse and children, pursuant to art. 7OK2) will be deemed 1o be specified
beneficiaries.

This conciusion is in conformity with other relevant provisions of the
Commercial Code, {Arts, T05-708). [t is also in conformity with Arr. 827 of the Civil
Code which provides. "money due in performance of a contract of life insurance shall
form part of the inheritance where the deceased has not determined the beneficiary
or the imsurance is made to the benefit of the heirs of the deceased without any other
indication; in all other cases. they shall not form part of the inheritance.”

It the spouse and the children of the deceased were deemed to be beneficiares
cven when the beactiviary is specificd in the policy, Art, 705-708 of the Commercial
Code would be rendered redundun

Tes sum up, the subseriber ciun make any person  the beneficiary of his life
irsuranee in aweondenee with the provisions of the Commercial Code. By the same
Lkt e wailk iiske Bis spoie, or one o More of his children specified beneficiaries.
A the subscriber s free 1o make donatives to anyone, s¢ can he make anyone he
likus i specificd benaticiury, Onee he bas done this, it will be considered as if he had
made o dumies and the mones should be puid to the specified beneficiary named
in the palicy.

TFhis line ab argument is alse supported by the provisions of Art, 827 of the
Civil Code, which reads. " where the deceased has not determined the beneficiary
Shound dlso by the pravision of An. M5 of the Commercial Code, which reads,
"where the deceised hus not determined the beneficlary ,.", and also by the provision
of Art, 705 of the Commercial Code, which reads, "where no beneficiary has been
specified or has been revoked ar is pot alive, the capital 1o be paid by the insurer
shall be paid intg the sulkeribars estate.”

In her arguments presented w the High Court the 2nd Respondent did not
deny that the deceased hud made his wife (present Appellant) a specified beneficiary
to the life insurance. The Respondent contended that the Appellant should not be
the sole and exclusive heneficiarv. To subslantiate her contentions, the Respondent
stressed that all rights emanating both from the law and contracts should be realized
on the basis of justice. The Respondenr also emphasized the impact the words
“beneficiary” and "specified beneficiary” may have on the interpretation of the law.
Finally, the Respondent analyzed the phrase ".. even after the policy is entered, into”
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contained Art. TOL{2} (a} of the Commercial Code, in Hght of the rules of
interpretation concerning general principles and exceptions, and conctuded that it is
not proper ) créate contradiction between provisions of the same articls,

The case considered above between Yeshimeber Fissaha and the Ethiopian
Insurance Corporation, et. al, is the one wherein the relationship between Commercial
Code Arts. 701(2), 705-708 and Civil Code Art. 827 is extensively elaborated. Hence,
we have ruled that the decision given in that case is relevant and applicable to the
case under consideration.

Accordingly, we have rejected the contentions of the second Respondent.
Hence, because pursuant to art. 701{1) and 706 of the Commercial Code, the
Appellant has been named in the policy as beneficiary, we have ruled that the whole
amount of the insurance money should be paid 1o the Appellunt, Tsigerada Wolde
Selassie.

The decision of the High Count is hereby revered in accordunce with Ar, 3448

of the Civil Procedure Code. Costs and damages shall be puid w the Appellang in
accordance with Asts. 463 and 464 of the Civil Procedure Crode.

*Unless stated otherwise, all dates are accornding to the Ethiopian Calendur,
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Designation of the Beneficiary of a Life Insurance Policy
in the Event of Death

Girma Woldeselassie™

A person who takes out an insurance policy or his own life obviousty intends
that, upon his death, some one should benefit from the proceeds. But the question
that has leng been debaied among jurists is whether societal interests should be
impesed npon the policy-holder, so that at least hiz spouse and children are made
beneficiaries by virtue of the law, or whether he shousld be given maximum Freedom
ia desipnating a beneficiary of his pwn chaice.

Ethiopian courts are today divided over this same issue.” 1n a number of
cases presented to the courts, the policy-holders designated persons other than
members of the immediate family as beneficiaries of an insurance policy in the event
of death. Upon the death of the insured person not only the designated party but also
the spouse and children of the deceased claimed payment, the tarter two on the basis
of Art 701 (2} of the Ethiopiar Commercial Code. The issue before the conrts was
whether the said provision eniitled the spouse and children of the insured to benefit
from the proceeds in spite of the Fact that they were not mentioned ir the policy, and
despite the fact that a Lkird party was expressly designated as the sole beneficiary.

A diviston of the High Court grants that, pursuantto the first sub-articte of the
named provisien, the insured person can designate his own beneficiary, including
persons other than the spouse and children.

Bat in reading this provision jointly with the second sub-article, it arrived at the
conclusion that even il they are not designated by the insured,hisspouse and children
are at all 1imes presumed to be beneficiaries of any life insurance pelicy in the event
of death. Thus, accarding to this court, if the insured names his mather as the only
beneficiary, the lady will have to share the proceeds with the spouse and children of
the deceased (and other "heirs”, according to the French version), inspite of the fact
that they are not designated.

*Former Assistant Professor of Law, Faculty of Law, Addis Ababa Eniversity.
“See the cases published in this Journal {ed.)
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Quite clearly, this interpretation of the law follows the school of theught thae
rejects granting unlimited authority to the policy-helder in determining who the
beneficiary should be. There are strong arguments to support this position.

To begin with, the policy-holder, more often than not, is the sole breadwinner.
For that reason, it is his duty to provide for the sustenance of the family in the event
of his death, Even if there is property 10 be inherited, the liguidation process is
commenly such a protracted affair that its proceeds might not be available for the
immediate needs of the household. On the other hand, insurance payments are
supposed to be relatively easy to obtain in the form of cash.

Another argument involves the need to protect the common property. Since
the proceeds of life insurance do not form part of the insured’s estate and, hence, are
not subject to the rules of succession, a life insurance policy destined to benefit
persons other than the spouse or children can be used as a means of excluding
substantizl assets from the estata.

Destgnating a third party beneficiary can be particularly injurious to the
surviving spouse, who would otherwise be entitled to half of the benefit had it formed
part of the estate. One should also note that, maost eommonly, the insured pays the
premiums out of his income,which, in turm, is a common property.

Consequently, it makes good sense to safeguard such vested interests of the
spouse and children of the insured by making them beneficiaries 1o life insurance by
virtue of the law, even when they are not so desigrated. [n the opinion of the said
division of the High Court, theTefore, the Ethiopian law of life insurance in the event
of death is mothvated by these very concerns.

A division of the supreme Court is not persuaded by these arguments, Where
there is a heneficiary expressly designated by the insured pursuant to the authority
vested in him by the first sub-article of Art 701, the latter court reasoned, such a
beneficiary is entitled to the entire proceeds of the policy.

Turning to the interpretation of Art. 701 {2}, the Supreme Court ruled that the
spouse and children of the insured would be entitled to the benefits only where no
one is expressly desipnated by the policy-holder.

In sum, therefore, the two courts are at complate loggerheads, According to

the first decisionsub-articles 1 and 2 of Art. 701 are complementary. A third party
can be designated as beneficiary, but he will have to at all {imes share the benefit with
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the spouse and children of the insured even where these are not menticned as
heneficiaries,

According to the second decision, however, the will of the policy-holder is
suprame and, as such, whoever iz designated by him gets ail the benefits that zecrue
from the policy. Tt is only where the policy-holder dies without designating a
benefictary that his spouse and children would be able to claim the proceeds.

These divergent decisions by the two courts, have, if anything, thrown both
podicy-holders and insurers into total confusion, which is compounded by the absence
of the principle of stare decisis in our legal system.

That is one reason why the above is not & simple case of High Court decision
being reversed by the Supreme Court. If it were, the issue would have been much
less significant. It is rather a situation where a Iower court avowedly rejects a prior
decizion of a superior court. The High Court did acknowledge that a decision of the
Supreme Court eovering 2 similar faet situation had been brought 10 its attention; but
the lower court declared that it did not agree with the interpretation by the Supreme
Court of Art 701 of the Commercial Code, 2nd that the lower court was not at any
rate bound to conform 1o the judgement of the superior court. Tt therefore
consciously arrived at a contrary conclusion, Chtite evidently, these cases point up a
timely question as to what position our legal system shonld adopt regarding -
precedence. That, howewver, i§ not the immediate concem of this paper,

Here we are concerned with the fact that the two decisions mentioned above
follow different schools of thought that ententain totally opposed approaches regarding
the guestion of designating a beneficiary in a life insurance policy. The wo
perspectives, in mrm, reflect different levels of social and economic development.
Hence,the question that deserves to be pondered at this juncture in the development
of the lagal system is as to which approach best serves the needs of present-day
Ethiopia.

A very useful way of getting a fuller understanding of 2 particular provision of
any law 1s to study its historical evolution. Thus, original drafis, subsequent changes,
munutes of the Codification Commission,and parliamentary debates are vital twols,
What is at present readily available to us as regards the Ethiopian Commercial Code
is only the gvant-project, which one finds reasonably helpful.
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Even 50, Professor Janffret's' comments are woefully seanty when it comes to
Art 701 of the Commercial Code, Bot in one interesting sentence he does give us a
possible clue as to what that provision was intended to mean. "I have included,” he
wrote, "the most liberal solutions for the determination of the beneficiaries of the
inguranee in the eage of death”. Unfortenately, he tells us no more, not even what he
meant by "most liberal® One has therefore to look further to determine what a
"liberal" policy would be regarding the determination of an insurance bcnefmmry in
ihe case of death.

In the same gvant-project. Jauffret uses the term “liberal” on several other
cccasions. Making reference to the laws of some countries, for example, he notes that
the validity of the life insurance contract in the event of death is not affected by the
fact of the insured committing suicide. He then characterizes such a position as "too
liberal", and himself adopts the opposite course in his draft of the Ethiopian law. As
those other countries chose to continue to give effect to the will of the insured in spite
of the act of suicide, Jauffret's use of the term "liberal" to describe that position leads
one to conclude thai he must also have employed the same term te impart the same
idea repgarding Art. 701, i.e., giving supremacy o the will of the insured.

This line of reasoning can be further supported by refercnce to the sense in
which other countries employ the term "liberal”. The French law of life insurance is
of paru::ular relevance because it has had considerable influsnce on its Ethiopian
counterpart.”

Another reason why we should seek the meaning of liberality in the French law
15 becavse 1t 15 known 10 be one of the most liberal as repards the designation of a
beneficiary of life insurance in the event of death. According 1o one commentator,
"Les Fegles due droit francals (Art. 63, Loi 1930} relatives 4 la determination au

'The death of Professor Escara,the principal drafisman of the Commercal Code,
occurred befors the completion of the work. Hence, Professor Janffret took over the

task at a later stage and was responsible for the drafting of the section of the Code
on ingurance.

*Jauffrer himself states that he "tock into account many moderr laws,especially the

French law of 13 July 1930.." see Peter Winship, (ed.), Background Pomments of the

Ethiapian Commercial Code of 1960 (Addis Ababa, Faculty of Law, A.AU., 1972),
o 83,
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bénéficiaire sont excessivement larges et liberales, pour permetire, du maximum,la
realisation du but poursuivi par le souscriptear™.’

Thus, what is commenly understood as z Hberal positior regarding the
designation of a life insurance beneficiany, at least among French legal scholars, is one
that pives the policy-holder the least restricted freedom. Hence, one can reasonably
conclude that, when Jauffret,a French legal scholar, declares that he chose the "most
liberal solution”, his intention was to give the policy-holder the maximum liberty in
the choice of the beneficiary of his policy. This goal was accomplished under sub-
ariiele 1, where it is unambiguously provided "An insurance policy for the event of
death may be made to the benefit of a specified beneficiary.”

Having thus established the policy underlying Art. 701 by our reference to the
drafisman’s avant-project as well as to the European conception of a liberal policy
regarding the designation of a beneficiary,what remains is the task of reconciling the
second sub-article to the first.

To begin with, it has been argued that the first sub-article is otally consistent
with the declared poal of the draftsman. It is the provision through which the
drafismzn intended to realize his goal of resolving the issue relating 1o beneficiary
designation in the “mesi liberal® fashion. The term “most liberal” is, in
turnunderstood to mean a policy that places the least restriction on the right of the
policy-holder to choose his own beneficiary.

Turning to the second sul article, it would be contrary to principles of legat
drafting to assume that the draftsman included two contradictory provisions in the
same article. In other words, sub-article 2 cannot be so interpreted as to defeat the
declared objective accomplished by one sub-article earlier,

It should, however, be conceded that such an anemaly can cccur in any
legislation, especially if the original draft has been altered by peaple other than the
drafisman. Suoch alterations may be carriad out with less insight as to their effect on
other pravisions or even on the policy on which the entire law is structured. In view
of that possibility, one may wonder if sub-article 2 of Art. 701, assuming for the
moment that it contradicts the first sub-article, is & later addition or modification by
either the Codification Commission or Parliament.

3 J. Hellner and G. Nord {ed.), ] w i ipnat P
Reports from an International Cutlnqumm {Stockholm, 1969} p. 29.

71



Designaiion of the Beneficiary

But there is almest conclusive evidence that this was not the case, Jauffret's
draft of the section of the Commercizl Code on insurance was accepted by the
Codification Commission without any alteration, The hand-written remark addressed
to Jauffret. on the first page of the draft believed to have been written by 2 member
of the Codification Commission, states that the draft was “whally accepted™

"That the present content of Art 701 is exactly the same as the one in the
origing! draft is further ewvidence that neither the Codification Commission nor
Parliament introduced any change in Jauffret’s draft’

The Meaning of Sub-art, 2 of Art 701

An effort has been made to establish the legislative pelicy underlying the
Ethiopian law of life insurance as regards the designation of & beneficiary, [t has alsa
been sobmitted that the original draft designed to reflect the said cbjective has not
been altered at any time during the legiskative process. Finally, it is clear that sub-art.
1 of A.i 701 fully accords with the declared legisiative policy, since it gives the policy-
holder a free hand in determiniry the person to whom the benefit should go.

Hence, interpreting sub-art 2 of Art 71 - as did one of the courts - 1o mean
that the spouse and children of the insured are at all times bensficiaries of a life
insurance policy in the event of death, even where a third party has been expressly
designated as the sole beneficiary, would contradiet the basic policy underlying the
whole provision and defeat a goal attained in the preceding sub-article. For that
reason alone, the said Interpretation shouold be rejected.

“Peter Winship derived the same conclusion when he wrote, "The Codification
Commission apparently accepted Professor Jauffret's draft without amendments: the
copy of the text in the Archives of the Faculty of Law, {Addis Ababa University}has
a note at the top of the first page (thought to be in the handwriting of Maitre
Perdikis, a member of the sub-commission) stating that the text was accepted without
anmendment.” See P. Winship, cited at note 2 above,p. ¥i.

¥The only discrepancy relates to a curious omission from both the Amharic and
English versions of the word "heir”, found in the original draft. Even here, the
discrepancy could not have been due to change made in the draft, since the French
master-version of the Commercial Code sl contains the word.
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Other arguments can, however, be marshalled in support of the foregeing
conclusion. Consistently with its declared "liberality”, the law empowers the Insured
to evoke the allocation of the benefit to a specified heneficiary so long as the latter
has oot accepted the benefit (Art. 763 (2)). If, on the other hand, the spouse and
children are deemed ta be beneficiaries, by virtue of the law and independent of the
will of the insured, there would be ne point in antherising the insured to change his
mind as to his earlier allocation of the benefit, Once again, an interpretation of sub-
artiele 2 of Art 701 which would lead to such an anomaly cannot be allowed.

Furthermore, the said interpretation would render worthless the use of life
insurance peliey az a modern teol for a business transaction. Neowadays, it hag
become comman practice in many developed countries for 2 person to take out life
insurance in favour of his creditor, by way of guaranteeing the performance of a
certain obligation.

It has alzo been quite some time since this practice arrived in Ethiopia. Take,
for example, the case of the thousands of people who have borrowed money from the
Mortgage Bank to build homes. As a condition for obtaining the loan,each one of
them had to take oot a life insurance policy designating the bank as the sole
benaficiary.

The Ethiopian insurance law, as a modern piece of legislation, recognizes such
use of a life insurance policy. Aricle 632 (2), for instance, envisages a situation
where the insurer may undertake to pay upon the death of the insured a specified
capital "to those having rights from the insured person .7

Article 697 further clarifies this point by expressly permitting the pledging of
a life insurance policy.

Interpreting Art 701 (2} in a manner that would limit the free will of the
insured wonid not oaly be contrary to the spirit of the abave cited two provisions but
would also produce a Iudicrous result. In the case where the Mortgage Bank is the
sole beneficiary, for instance, the proceeds would have to be shared by the spouse and
children of the insured, thereby defeating the whole purpose of the transaction and
rendering totally ineffective the use of life insurance as a pledge.

On the basis of the ghove arguments, it is submitted that the interpretation of

sub-art. 2 of Art. 701 to the effect that the spouse and children of the insured should
get same portion of the benefit, even where the insured dies having designated some
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one else as the sole beneficiary,should be rejected as contrary to the policy underlying
the law as well as to several of its basic provisions.

Having said that, one has 1o examing the alternative interpretaticn given to the
pravision in question by the second court, Here, the court recognizes that, under A
701 {1), the insured is at lberty to designate a beneficiary other than his spouse or
children, and that, where he does so, the designated beneficiary gets the enrire
proceeds of the policy.

With regard to the second sub-erticle, the court tock the position that, even
where the insured fails to designate them, his spouse and children become, by virme
of the law, beneficiaries of a life insurance policy in the event of death.

Then the court had to reconcile these two contradictory positions, which task
it achieved by concluding that the un-designated spouse and children would be able
to collect the benefit only where the situation envizaped wnder the first sub-article
does not come into the picture, ie., where the insured fails to designate a specific
person. Thus, consistently with the above noted legislative policy, the court upheld
the supremacy of the will of the insured. And to that extent, its decision is correct.

This writer,however, wishes to take issve with the court's interpretation of the
second sub-article of the pravision. According to this court, the effect of the said sub-
article is to make the spouse and children of the insured beueﬁuanes where ke dies
without indicating who the benefit should go to.

Nevertheless, the law is absolutely clear as to what the destiny of the proceeds
of a life insurance policy should be where the insured dies without designating a
beneficiary. Both the Civil Code (An 827) and the Commercial Code {(Art 705)
provided that it "shall be paid into the subscriber’s estate”, thereby forming part of the
inheritance. The unanimity of the two codes on this point, and the absence of
ambipuity in the languages of the two provisions, leave no room for interpretation.
Hence,no construction of Art 701 (2) of the Commercial Code, which contradicts the
above cited provisions, as does 1:at of the above named court, can be ailowed 1o
stand.

What should the interpretation of Art. 701 (2) be and what purpose was it

designed to serve? To answer those guestions, one needs to look maore closely at the
waordings of sub-articles T and 2 of Art. 701.
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Linder the first sub-article, the subseriber s authorized to make his life
insurance policy to the benefit of a Specified” person. 'What does "specified” mean?
In other words how specific should the subscriber be? The question is all the more
significant because very many subscribers do not want to commit themselves
irrevocably, in view of the unpredictability of their future relationship with the
heneficiary. Asa matter of fact, in some countries "only exceptionally will a particular
person be designated as beneficiary by name".5 (p. 18, Stockholm).

Under Danish law, for examgple, "If the policy-holder wants his spouse to
receive the insurance proceeds entirely,he can obtain this result by designating as
beneficiary “spouse", and he, therefore, need not mention the spouse by name. If the
policy-holder wants his children to take the insurance proceedshe can use as
beneficiary deﬁ% nation the expression “children’, (without having to mention each
child by name)." {p. 17, Stockholm).

That being the case, no insurance law would be complete without a provision
that regulates the usage of generie terms in designating beneficiaries. It is submitted
that A+t 701 (2) is designed to serve that very purpose in the Ethiopian law of life
imsurance,

Ta substantiate this proposition, let us further examine the content of Art 701
(1), which authorizes the subscriber lo make his life insurance policy benefit a
"specified” person or “"specified" persons. The question has been raised as to how
specific he should be. One can find the answer, albeit indirectly, in the second sub-
article. Under that provision, a certain category of people are “desmed to be
specified beneficiaries notwithstanding they are pot_mentionad by name™ {emphasis
added). Hence, the word “specified” under the first sub-article should mean
mentioning the beneficiary by name, failing which the requirements of that provision
would not be satisfied.

Such a condition, obvisouly, has many advantapges, It serves the interests of
subscribers who are absolutely certain as to the person(s) to whom the benefit should
go. Secondly, if names are mentioned, the wishes of the subscriber become 50
categorical that the possibility of disputes arising over who the beneficiary should be
is almost nil,

® Hellner and Nord, cited at note 3 above, p. 18.
T Inid., p. 17.
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On the other hand, requiring that degree of specificity of all subscribers would
not be a practical proposition.  As noted earlier, in very many countries, only a
minocrity of life insurance subscribers wish to identify by name a particular beneficiary
in the event of death.

Unsare of what the future may have in store, many subseribers refuse to
commit themselves irrevocably. Under Ethiopian law, for instance, "The allocation
of the benefit of a policy t¢ a specified beneficary may not be revoked after the
beneficiary has agreed to the policy” (An 703 (1)) of the Commercial Code: {s2¢ also
Art 1961 (1} of the Civil Code). The consequence of such an arrangement can be
folly grasped if one considers a person who, desirous of providing financial security
for his family, takes owt a life insurance policy for the event of his death. Suppose he
designates "Tamima®, his wife a1 the tme, beneficiary. Tamima readily accepis the
policy. Sometime later, the two are divorced, and each gets married to another
person. Assume also that the subseriber has 2 number of children from his new wife
and none from the previous one. All the same, the procesds would go 1o
Tamima,thereby defeating the whole purpose behind the policy.

[t is 10 guard against such sventualities that many a subscriber prefers to use
a generic term such as “my spouse” or "my wife" in desipnating a beneficiary.

Consider also the case of a subscriber who wants his children to benefit from
the policy. H he mentions by name those that were already born at the time of
snbseription,those might be the only beneficiaries. But that would be contrary to the
intention of a subscriber who wanis all his children, including those born after he tock
out the policy, o benefit. That consideration explains why many people prefer to use
“children”, "offspring”, or similar generic terms, o mentioning individuals by name.

Angther word commonly emploved by subscribers in “heirs” {which word, as
noted earlier, is found in the French vesrsion of Arn 7)1 (2) of the Commercial Code
but does not appear in either the Ambaric or English versions). If the subscriber
mentions by name his heirs a5 beneficiaries, the same question as arose in relation 1o
children might arisa.

What Art 701 (2) does,therefore, is to recognize and give sanction o the use
of generic terms in designating a beneficiary. In other words, if the subscriber prefers
to use words such as “my wife”, “my children” or "my heirs', persons whe fit those
characterizations "shall be deemed to be specified beneficiaries notwithstanding that
they are not menticned by name™

6



Joumal of Ethiopian Law Vel 16, 1993

This position, incidentally, is consistent with that of the French. In the words
of A Besson,

Sany doute rien n'empiéche de faire une désignation nominative (précisa),
auquel cas Iz bénfficiaire est nettement détermind. Male la
détennination est nuffisante lorsque le béndflciaire est désigné qu moven
de qualités (fariliales, prafessionnelles, sociales) permettant de décowvrir
avec certitude,? ne serait; ce qu'dléchiance du contrat, cebi? au profir
deguel le sorseripienr a entendu stipuler: §1 suffir gue le beneficiaire soit
determinable, Ext ains parfa.ement valuable la designation faite au profit
de ;a fernme et de facon plus generale, au profit due corjoint de aswuré

Art. 7Ol {2} also addresses other issues that often arige in relztion to the use
of penerie terms in designating beneficiaries. In the case where the word "wife" or
"spouse” is used, the question often is which one? The spouse subseriber was married
1o at the time of subscription, or his legal wife at the time of his death? Where the
subseriber was not married at the time of subscription but got married later on, Art
TOI (2) is unambiguous. Such a wife is the proper beneficiary.

But if the subscriber was married to X at the time of subscription,divorced her
and was martied to Y at the time of his death, the language of the law is not
sufficiently clear. Even so, it seems ta recognize the marriage that was concluded
"after the policy was entered into". That position can also be suppurtad by invioking
the raison d'etre for such a pDth,Wh.ldl, more often than not, is 1o prmflde for the
sustenance of the immediate family after one’s death.

Further support may once again be sought in the French law, where it is held
"En cas de dissolution du marriage (mort ou divorce), la designation profit
automatiqueinent 4 la second feme ou au second conjoint™?

As regards “children”, the provision in questicn is clear: not enly children born
before the subscription but also those born later are included as beneficiaries. In
French law, "non senlemeat les enfants ou descendants nes ou concus au moment de

® 1hid,, p. 29.
? Ibid,
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lz stipulation, mais encore les enfants ou descendants 4 naitrs, au q‘uel cas les
bénéficiaires somt determines, selon cette qualité, 4 la mort de Passure™. "

lusipn

There were times when it was almost universally believed that the primary
purpose of a life insurance policy in the event of death was to protect the members
of the immediate family of the insured apainst sudden deprivation. The then
prevailing social and econemic conditions justified this attitude., Of particular
significance was the fact that the man was, more often than not, the sole breadwinner,
so that his death almost inevitably meant a serious econdmic erisis for his dependents.
Most frequently, therefore, it was ta forestall such a crisis that men took out life
insurance. Hence the identification of a life insurance policy with the interests of the
immediate family of the insured. This state of affairs was, in mrn, reflectad in the old
laws of many European cguntries.

With increased modernization, however, things changed radically. To begin
with, ai least in the modern sector of most economies, the man is no longer the only
member of a family who earns an income. Secondly,many countries have developed
a variety of social secority schemes so that the death of the head of a family no lonper
portends extreme escoromic diffieulty for its members, Thus, providing for the
sustenance of a family ceased to be the primary objective of 2 life insurance policy in
countries where these changes occurred.

In the meantime, the business world found new uses of a life insurance poliey.
It was discovered, for instance, that it is one of the best ways of securing someone’s
obligation.

Then, the law had to catch up, even if belatedly, with the changed
circumstances. In most countries of the developed world, this meant placing greater
emphasis on the free will of the policy-holder.

As noted by Jauffret, it was this liberal position that Ethiopia adopted with
regaril to the designation of beneficiaries of a life Insurance policy.

One can, of course, question the wisdom of adopting such a stand in a counlry
where social and economic conditions are fundamentally different from those of

'? Ihid,
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Furope. Ethiepian policy makers were not unaware of this feet. Yet, they were
convinced that modern laws could be used to force Ethiopia onwards to the current
stage of the modern world. Besides, a modern insurance law would help attract
foreign capital - the mainstay of the then developmental policy of the country.

On the other hand, the pelicy makers must have accepted the inevitability of
& period of tension between local conditions and the super imposed alien law. The
decisions of the two courts discussed above are, in a way, reflections of the said
tension, In this regard.one of numerous questions judges will have 10 address i how
1o protect the interests of the spouse within the context of a law that uphalds the
supremacy of the will of the insured.

Most countries that have liberal life insurance laws - including the USA.,
France and the former West Germany - have recognized the need for such protection
if the interests of the surviving spouse so require. On several oocasions, their caurts
have set azide the will of the insured, despite the fact that their laws do not expressiy
authorise interference with the freedom of the policy holder in determining a
beneficiary.

The most common case in many western couniries is where 4 married man
designates his mistress as beneficiary. Courts have consistently beld such designations
contre] bonos mores and pave the benefit to the wife, even though she was not
expressly designated as beneficiary.

Thus, it appears that this is a batter compromise approach to bridge the gap
batween those who believe that life insurance should exclusively benefit the
immediate family, and those who stress the supremacy of the will of the insured.
While recognizing and giving full effect to the will of the insured who designates a
third party as a beneficiary for perfectly lepitimate reasons, it leaves room for the
imvalidation of the desigmation when it is contrary to morality or good faith,

[t is, however, submitted that such an opton is not available to Ethiopian
courts confronted with a situation where a policy-holder may abuse his Aght t0 name
a third party in 2 manner offensive 10 our sense of monality, or where the court is
persuaded of the existence of fravdutent conduct. [t is tnee that, as a special contract,
life insurance law is governed by the general principles embodied in Tide XII of the
Civil Code, The court can, therefore, invalidate the insurance contract oo grounds of
immorality if such exdsis. But the consequence of invalidation under Ethiopian law
does not lead to the same solulion as the pme that flows from the equity-based
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decisions of the United States or Enropean courts - which is, for instance, substituting
a beneficiary not designated by the policy-halder in the place of the one designated,

The resuit of invalidation under Ethiopian law is the reinstatement of the
contracting parties, i.e., the policy-holder and the insurance compeny, to positions they
had held before they entered into the contract. This in effect means tweo things:

First, the insured gets back whatever he paid in premiums and possibly plus
interestand not the proceeds stipulated in the contract. Quite cbviously, there can
be a substantial difference hetween the two amounts.

Secondly, since the insured is dead by the time these issues are raised, the
proceeds of the reinstatement go into the estate of the deceased, and not to a
particular person who, by equity or moral considerations, should have been the
beneficiary.

Thus, by imvalidating, the court would in effect destroy the essence of the
contract without attaining its objective of doing justice to the insured party.

The eourse which nxay possibly lead to the desired goal would be to vary the
contract, that being what substituting a designated beneficiary by one who is not so
designated may amouni to. Yet the Ethiopian law of contracts, strongly grounded on
"Freedom of Contract”, emphaticelly exhorts that "courts may not vary a contract or
alter its terms on the ground of aquity except in such cases as aré expressly provided
by law” {Article 1763}, The narrowly circumscribed exceptions {Arts 1766-1770) do
not at all permit the degree of variaticn that would be necessary te replace one
beneficiary by another. In light of this fact, Janffret's assertion that ke chose the
"most liberal solution” makes complete sense.M

" A less satisfactory solution may be obtained by invoking tnlawful enrichment
(Art. 688 of the Civil Code), whereby the spouse "who proves that the personal
property of his spouse has been emriched to the prejudice of his own personal
property or of common property”. may be awarded indemnity.
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Limitation of A¢tions in Relation to the Recovery of Taxes on Income
From Soarces Chargeable under Schedule *C* of the Ethlopian Income
Tax Proclamation No. 173/1961 (As Amended)

by
Bekele Haile Selassie”

Introduction

The expressions "prescription” and "limitation™ are interchangeably employed
b this text, aod signify the restriction by law of a right of action to a specified peddod,
after the lapse of which its enforcement may be denied. The role of prescriptlon in
the fleld of abligations is one of the extinguishingof a right of action, and constitutes
& pre-emptory defence known as prescriptio temporis, i.e. a pkea of limitation to which
an obliger {one who has placed himself onder a legal obligation} against whom a
clabm is brought may have recourse,

Daes the Ethiopisn legal system in its present form sllow tax-payers to avall
themselves of this defence? This guestion lies at the very heart of this article, and
tends to be highly contentious, since the tax laws provide barely a hint at the answer.

The writer has opted to treat the guestion in the context of income tax which
l# asseszable and collectable on 2 yearty basis, in accordance with Proclamation No.
173 of 1261 {as amended), since he is of the apinion that this appreach will make for
easy comprehension of the anabysis. But this dees not mean that the submissions are
Invariabty irrelevant o other tux laws. The reader should take into accownt the
pertinent conditions regulated by these other laws, and will then find that the
conclusions may be applicable there.

The first section of this article is given over to a general dlscussion on
preseription. The writer tries to elucidate the significance of this ancient legal
institutlon in this section, gxplaining why it is necessary fo fix_a time Limit for the
exercise of a right of action, The last portion of the saction contains a number of
paragraphsthat forward the easens for not allowing tax claims to be immune from
the operation of limitation, followed by a barebones outline of prescription rules
found in the taxation systems of certain countries.

“Lecturer, Facuity of Law, Addis Ababa University.
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The second section consists of argumentation and analysis. It represents the

writer's attempt 1o provide an answer to the question: [ the. Ethi
tem in its B taxpayers 10 have recourse 10 a_nlgg_g_,gml@um?

ginning with a terse discussion on the coucepnnn of obligaion, it proseeds on 10
analysing the issue as v whether the limitation provisions contained in title XH of the
Ethiopian Civil Code are applicable te tax claims.

Io the final section the writer tries to show how issues of preseription may be
resolved under various situations involving aetions for the recovery of taxes on income
from sources chargeable under seheadule-C of the Income Tax Proclamation Neo. 173
of 1961 (as amended). Tt is hoped that this modest contnibution will be of practical
use to those who are charged with the administration and execution of the Ethiopian
income tax laws.

I Significance and Justifications

Prescription, or limitation of actions, i & legal institution of quite ancient
antecedents. Its genesis goes back at least to the classical period of the Roman legal
systemn. The contrasting expressions of those days, actiones perpetune and actiones
temporalis, are scraps of evidence in point.”

Prior to the fifth cenury AD., the application of prescriptiﬂn was zlmost
entirely restricted to penal actions, and it was sxiended only in the conrse of time to
¢ivil actions.” Even then, there was not general period of limitatior in Roman Law
until Theedosius IT brought in an imperial enactment te that effect in 424 AD. With
this enactment, a period of limitation of a general character came into force, fixed at
thirty (and in exceptional cases forty)ysars, upen the lapse of whn:h all unexercised
actions were to be barred.®

One may not have much difficulty in maintaining that all lepal systems of
modemn times exhibit instances of limitations. In countries where Common Law
traditions prevail, the standard legislative procedure with regard 1o limitation of
actmns is to lay down parucu]ar pericds of time spplicable to specified classes of
cases.' A statutory provision that stipulates a general period of limitation is quite
rare, probably becanse of the existence in such countries of another lepal institution
called laches (undue delay).’

Cm the other hand, in countries where Common Law influence is nil or at a

minitor, ong often ¢omes acress provisions thal prescribe a general period of
limitation, after the expiration of which all claime of whatever kind are barred. This
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general period of limitation is in addition to provisions laying down particular periods
applicable to specified classes of cases. For example, in France, the Faderal Republic
of Germany, Austriz, Poland and South Africa, there is a general period of limitation
fixed at thirty years. Its length is ten years in Italy, Sweden, Mexico and Switzerland,
but only three years in Rumania and the USSRS

Prescription is in evidence in the fields of both private and public law. Here
reference shall be made to just a few limitation provisions presant in the Ethiopian
Civil and Penal Codes, reserving mention of those in the area of taxation for later
discussion.”

Many farnous lawvers have stated that prescription is an essential and useful
instilution. One Commen Law jurist remarks crisply,

Righes of action cannot be allowed to endure forever. People must be
made to prosecute their couses with reasongble dilipence. Hence, rules of
iimitation have to be made, ie. ndes which prescribe the time within which
claims are to be brought.’

A person who is entitled to bring an action is usually expected to do so
promptly. As the delay gets longey, the probability of its being imputable 10 [ack ol
integest or neglect increases; protracted inaction is apt to give rise to the supposition
that the claim has been abandoned on grounds of voluniary renunciation, or even
because of a belated realization of the claim’s untenability at law. Thas, it stands 1o
reason that a delay in the exercize of an action can be tolerated only up to 2 certain
length of time, at the end of which the delay must be held as having the effect of
destroying the action. Professor R >ne Diavid, who carried out the vast task of drafting
the extensive Civil Code of Ethiopia, has underiined this point in the context of
contractual obligations as follows:

Fimitaion is a means of extinguishing obiligations, which all legal systems
recoghize as necessary, Where a creditor foils for many years to exercise
kis rights, ¥ is proper to declare the rights extinguished. [t is probable, in
fact, that this exxinction has resulted from another cause, either payment
of the debt by the debtor or remission of the debt by the creditor. Although
there ore no doubr cases where this is not irue, they are exceptions: and
even then the creditor cannot complain abouwt losing a right that ke was in
so fule of a hurry to enforce.”

143



Limitation of Actic

It does not take much to realize the gravity of the social disruptions and
disorder that may result from incertimde and insecurity, if claims are accorded the
attribute of perpetuity, in the sense that they remain actionable at any time the
claimant wishes to enforce them. Indeed,there is need for fixing a term within which
an action is to be exercised, and the lapse of such a term mmst spell the death of the
actioneven to the prejudice of the individual who was entitled to bring it, but who
failed 10 prevent the tetm from runming on by initiating legal steps in due time.
Society is better served if the period within which a claim must be brought is
determined by law, and made known to all. The renowned legal scholar and
academician, Planiol, sums it up in the following words:

When the creditor remains foo long withowt acring, the law takes away his
action ... In the interest of order and social peace, i i desirable 1o

figuidate the past ...

There i no doubt that & 5 possible for prescription to be
accomplished without the creditor receiving satigfaction.and without his
mmterifion to make a remission of the debt: it results then in a veritable
spoliation. But here, .. the system of prescription is fustified By the
necessity of establishing a term for the exercise of action: to be egquitable
it suffices that the law give to the creditar a delay long enough in which to
act; and the delay ... which may be prolonged almost indefinitely by the
cawcses of suspension and interruption, seems to satisfy equitable principles

- I fact, the rare cases where prescription brings about shocking results
cannot be compared with the much greater number of cases where it
consclidates and safeguards situations regularly and entirely fust.”®

However, the virtues of the institution of limitation of actions are sllegediy
bound to be in conflict with the fiscal interest of the state. This may be pne of the
reasons that, in Commeon Law, the defence of laches is held to be of no avail against
the right of the sovereign to collect taxes.!! The fact that the sovereign is traditionally
immune from the institution of laches may have inspired the conventional Common
Law view on limitation, that the state can institute proceedings to satisfy its tax claims
at any tite prior to payment, urless thare exists an express statutory provision that
prescribes a term for the action. But this seemingly scrict approach to the application
of prescription 1o tax claims is relaxed by the presence of express limitation provisions
that lay down periods within which tax actions must be brought. The state is bound
to observe such provisions.?

144



Soumal of Ethiopéian Law Vol. I6, 1993

The French tradition as te prescription is quite rigorous, and displayed no
instance of favourable treatment to debt owing to the state until 1920. In that year,
the legislative body of France brought in an enactment which purportedly made the
state immune from the application of limitation in some specified instances.™
Plagiol’s guarded remarks about this piece of legislationunder the heading
"prescription in favour of the state”, seem to reveal his somewhat unwelcoming
attitude towards it

Amci‘efﬂqftheﬁmdfmafﬁ!mlﬂmupmmendﬁ@'mwmn
by providing thar, in certain cases, prescriprion, aithough taking away the
rights of the creditor, ddes ot Bberdfe the debtor, who is required to pay
to the state the amownt of the prescribed credit ... This was justified by the
proposition that prescription repases on o presumption of payment and
that this presumpiion of payment cannot be invoked in ... cases {of debts
owing ko the government), because it iy certain that the peyment was not
made ... It must be admitted that the debtor is only bound 1o pay into the
heumds of the agents of the state the swms as to which prescription had
acorued in his favour. But, as the prescription must be pleaded by the
debtor, and can always be interrupted by on acknowledgement of the
debiit iv (o he feared that the debtor will not let a prescription run for tie
henefit of the state only ... It is impossible to reconcile thiv new idea with
the traditional institutiont of prescription .. Thix law is one of the most
rmmkabfemmpiesafﬂwammmmgoftheﬂvﬁmmﬁ#bym
pressure of fiscal preoccupations.™

Howaver, plausﬂ:le it may seem ta say that the pre::,uruptuon of payment is
inapplicable 1o debts owing to the state, it does not ]usufy the view that premrpnnn
must 6ol be allowed 1o run against the so-called fiscal interest of the state. This is
precisely because the presumption in itself is rot a reason for having the instimtion
of preseription, but is merely an expedient way of formulating its rules in law.

To the arguments marshalled earlier in favcur of the institution of limitation
of actions, one may add the subsequent considerations from the standpoint of
laxatiorn, o give reasons why the proposition "prescription must not run against the
fiscal interest of the state" sticks in the throat.

To begin with what is obvieus, the very function of tax collection demands

diligence, as the budget of avery state depends on it in no small measure. If the Tax
Anthority is put under the pressure of preseription, and is held accountable for
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revemre losses ihat may be sustained by the state a5 a result of a lapse of time,
obviously tax actions shonld be enforced with dispatch, bringing on an inerease in the
efficiency of tax cullection. Conversely, the absence of limitation of actions may not
be 50 beneficial to the revenue intake of the state, since, as a generul rule, the risk
of befated tax actions becoming irrelevant grows preater as the delay proceeds further.

The diverss socio-economic repercussions of unregulated delay in the exerdse
of tax actions mgay have even greater claim on our attention. The enforcement of
claims for cumulated overdue taxes may result in the destruction of enterprises that
cater for the good of the community, driving their work force into unemployment.
The likelihood of children and other dependents becoming victims of such a
draconian measure is very high

The writer is not unaware of the assertion that "the tazing power (of a
government} has no limit", that "it carries with i1 the power to embarrass and destroy”,
and thai a tax need not be invalidated on the sole ground that it causes the
liquidation of & business. But one must, at the same time, heed the maxim, that "the
power to tax cannot be employed to embarrass and destroy useful and harmiless
operations which are essential 1o the prosperity of the geupie- dnd thus 10 defeat the
very purpose for which the taxing power is conferred”.”” Hence,to condene the ruin
of citizens by the enforcement of cumulated overdue tax claims resulting from over-
long in action on the part of the Tax Authority amounts to a gruss abuse of the Tuxing
power. Sound public policy dictaies the establishment of a term within which tax
claims are to be brought. )

Even when the grim results depicted above do not oceur, unregulaied delay in
the assertion of tax claims is not to play havoc with the well being of taxpayers by
putting them in a state of incertitude and worry. This psychological jmpact is bound
to Interfere with their day-to-day living, and even 1o discourage their plans for new
verttures. Why should taxpayers be subjected to menta! strain for an indefinite tine,
just because of the inaction of the Tax Authority? Equity demands that relief should
be granted to them in the form of a limitation set on the possible delay in delivering
tax-clatms.

Cme may toy with the ides that tax remission provisions may be empleyed to
avoid the occurrence of the above undesirable consequences.™ But it must be noted
that the application of remission provisions i3, as a rule, made an a case-by-case basis,
depending on subjective appreciation of facts. Consequently, such provisions cannot
rival provisions of limitation of actioas, in the role of consolidating and safeguarding
situations which are "regularly and entirely just” .
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Much has been said in an attempt to lay bare the unwisdom of allowing tax
actions to be immune from the application of preseription, It is now time w
complement the contention with what is actually seen in practice.

The tax laws of many countries abound with Hmitation provisicns as to the
rights of the state 1o assess taxes and demand their payment. These provisions
corroborate the fact that the necessity of establishing a term is given prionity over the
so-calied figeal interast of the state, The subsequent paragraphs give a glimpse of
some of them. The tax system of Brazil features rules of prescription in relation to
the assessment and collection of income taxes, An original assessment may be made
either on the basls of the taxpayer's return or gx officio. and the period within which
thizs must be accomplished is fixed at five years from the end of the taxable year in
Question,

Brazilian law also allows for the possibility of carrying out what is called an
additional or supplamentary assessment. The additional or supplementary assessmant
must be made within five years from the date on which the taxpayer received notice
of the original assessmemnt. This means that an additional assessment cannot be
carried out where the Tax Authority fails to make an original assessment within the
time prescribed for it.'" "Under the law in its present form ... the five-year periods
referred 10 are substantive peniods of limitation, which extinguish the right to make
an assessnent. They cannot be suspended or interrupted by an act of government."18

The period of limitation as te the right of the state 10 collect taxes is likewise
{ixed ar five vours. Ut starts to run from the last day of the term fixed far the payment
of the tax in the notice of an assessment. This period of limitation may be
interrupted, say, where a demand for the payment of the tax is directed 10 the
taxpayer, or a grant of an extension of time for the payment is made, It is also
suspended as long as proceedings for the collection of the tax are under way."”

In the tax laws of ltaly, there is a series of limitation provisions applicable to
the povernment’s right to demand the payment of a tax. The approach adopted is to
lay down particular periods applicable to particular situations, and this accounts for
the multiplicity of the provisions. Nevertheless, subject to the exceptions, the tax
administration is barred from demanding the payment of a tax after a lapse of three
years from the date on which a return has been filed. In a case where no return has
been filed, the period of limitation lasts for twenty years as of the date due for the
return, Service of an injunction on the taxpayer or 2n act of compulsory proceedings
interrupts the running of the limitation periods. Where the peried is validly

147



Limitatior of Acticr

interTupted, it is completed with the running of & whole new term equal v that fixed
by the law.™

The Swedish tax system provides another interesting example of limitation in
respect of the right of the government to collect taxes. The general rule in Sweden
is that no claim for the payment of tax may be made against the taxpayer later than
five years after the end of the collection year during which the amount in gquestion
should have been paid. This is true even where the failure to collect is imputable to
criminal conduct on the part of the taxpayer. In this respect, the Swedish approach
appears to be a radical departure fraom what is seen in the tax systems of many
countries.

Within the prescribed period, the appropriate Tax Authority may sue a
delinquent taxpayer for the recovery of an assessment in the Swedish Civil Courts,
kit may file a petition for distraining his property or opening bankreptcy proceedings
against him. The initiation of such measures shall entitle the Tax Authoriry to satisfy
its claims even after the expiration of the five-vear period of limitations.”

The fiscal code of the Federal Republic of Germany contains detailed statutory
rules pn periods within which tax claims must be brought. These rules do not make
any distinction as between limitations on assessmem and lmitations on collection.
The period of limitations for both is generally five years, beginning to run at the end
of the year in which the tax claim originated, i.e. &t the time when ali facts have
accrued which fix the 1axpayer’s liability for the tax® [n the eveat that the taxpayer
is guilty of a criminal tax evasion, however, the peried of limitation consists of ten
years.

The rules provide for suspension and interruption on aceount of certain avents
or causes. Suspension refers to an extension of the period of limitations in a case
where the claim of the government for the payment of a 1ax cannot be asserted during
the last six months of the period of limitations becauvse of an act of God, or of a
public encmy,

Any overt act of an appropriate local finance office with a view to establishing
the identity of a taxpayer or hiz Lability for tax may also furnish a cause for
interruption. Even the vsuzl public request to file returns may constilute such a
cause. (Hher causes may include the admission of liability by the taxpayer in amy
form, such as by filing 2 tax return, and the grant of an extension of time given by the
Tax Authority for payment. At the end of the year in which such an interruption
occurted or ended, 3 new period of limitarion bepins to run.
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The most siiking feature of the West Gefman mles of limitations on tax
claims is that they do not require the lapse to be raised as a defence by the taxpayer.
Rather, they make the non-expiration of the period a procedural precondition for the
assertion of any tax claim - a point which the Tax Autherity must examine on its own
motion throughout the proceedings. In this respect the West German miles radically
depart from prescription rules in other areas of the Civil Law.

With the expiration of the period of limitations, the tax claim of the government
is destroyed, together with accessory elaims for cost or penalties for delay or additions
to the tax. And, if any assessment of incomme or profits is made after the claim is
barred, the assessment shall be void.?

Finally, it is only appropriate to turn o the Ethiopian tax system, to see if
there are instances where prescription is allowed to run against the fiscal interast of
the poverament, Limitation provisions are, indeed, very scanty in the entire body of
the Ethiopian tax legislation, let alone in the income tax Iaw, for they are deficient
in many aspects, especially in matters of prescription tules. Here the writer cites two
instances, showing that prescriptions bave been allowed to run ageinst the fiscal
intarest of the government.

The first instance relates 1o the collection of customs duties. Where goods are
short-levied by mistake or a refond is errpnecusly made, the customs director must
demand the payment of the difference by or the return of the refund from the
individual coneerned, within five years. This pericd begins to run from the date oo
which the goods were mistakenly short-levied or the refund was erroneously made,
Becapse the person wrongly benefited is bound by the law "to pay the amount short-
levied or repay the amount erronecusly refunded”, upon demand being made by the
direetor within the prescribed period, it follows that no such claim may be asserted
after the period expires.®

The second instance pertaing 1o the assessment of tax on income, and is
relatively much closer to what this paper is concerned with. It is inenmbent upon the
Tax Authority to finalize the assessment of the taxable income in relation to a given
year within five years from the date on which a taxpayer submitted to the Authority
a declaration of his income. Tf this period expires, the Authority loses the right to
assess the taxable income to the year in respect of which the declararion was made,
for "the income declared shall be "deemed to be approved, and the tax shall be
deemed 10 have been assessed on that income”, though the taxpayer shall not be
released from liability to pay tax on income which has not been set forth in his
declaration.®
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This is the only case where a period of limitations is provided in the Income
Tax Proclamation of 1731961 (as amended). Does it follow, then, that the actions
of the Tax Authority to recover tax on income are indefinitely inextinguishable in all
other cases? This is the problem that we shall come to gripe within the next section.

II, Relevance of the Civil Code

Book IV of the Ethiopian Civil Code is captiuncd "Obligations”, and, vnder it,
first comes Title X11 with the heading "Contracts in General”, Secuan VI of Chapter
IH of this title lines up twelve articles on limitation of actions.® The next task is then
to examine the relevance of this part of the code to actions connected with a tax
Liability.

The analysis chiefly focuses on Article 1677 and Article 1845, as they are
suscepiible to controversy. The first raises the basic question of determining the
scope of Title XIL¥ the second poses the issue of whether the ten-year period of
limitation prescribed under it is of a particular (special) character, in the sense that
it relates only to contracts, or of 2 general character, in the sense that it may apply
10 obligations irespective of their source.® But the writer shall begin by expounding

that a tgx liability constitutes an obligations, for it 15 on this very point that the whaole
analysis turns.

Diverse legal meanings are aceorded to the word "obligation”. But the classieal
definition of the term, as PW. Lee puts it, is "a legal bond whereby we are
mnstramed by a necessity of performing something according to the laws of our
coumtry™,” signifyiug a duty imposed by law which manifests itself in the performance
of or forbearance from certain acts. Its widely accepted and current ‘conception
consists in the whole legal relationship existing as betwef:n a creditor and a debior,
the essence of which is a right and a corresponding duty.®

in broad terms, obligations may be classified as WgL
depending on their source. Contractual obligations owe their existence to voluntary
agreements of contracting parties, while aon-contracreal obligations are either
consequences of legal—sanmnned acts of individuals, or creations atiributable to the
sole authority of the law.™

It has long become standard procedure in scholastic circles to elaborate the

principles of obligations in the context of private law, in particular that of contracts.
But this approach to the treatment of the subject need not make one doubt that
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obligations also arise from the authority of laws of a public natere. Revenue laws that
impose the duty tu pay taxes are typical examples of this,

Obligations are inherently amenable to civil suits and not to criminal
prosecutions, and, 25 a rule, a tax liability is amenable to civil actions. But, since
public interest is at stake in tax matters, revenue laws also pr:widc fﬂ-r the possibility
of instituting & criminal prosecution against a delinguent taxpa}fer This deality of
civil and penal actions, however, must not be allowed to blur one’s understanding Df
a tax lizbility as a kind of obligation, for each recourse is independent of the other.®

A 1ax liability is an obligation with legal relations that closely resemble those
axisting a5 between a creditor sod a debtor under a contract. Admiuedly, there is
little sense in calling a tax a debt in it3 ordinary meaning, for it is by definition an
enforced contribution exacted by virtue of the legislative authority in the exercize of
the taxing power on grounds of necessity.” As such, i1 is held 1o be, for example, not
subject to set-off.™ Nevertheless, the position of the Tax Authorily vis-a-vis the
taxpayer is to alf intents and purposes identical to that of a crecitor vis-a-vis a debtor
under a contractual obligation. What they both have as a right is a right in personam,
actionable sgainst 2 designated person or persons or a defined class of persons. Both
abligations are not, in principle, designed teach rate in favour of the obligee a general
right of control gver all the acts of 1he obligor. Just as the debior may liberate
himself from the coneraciual obligation by sacrificing a portion of his property for the
purpose of settling the debr, so may the taxpayer obtain a discharge from his tax
linbility bw sacrificing a portion of his property to sadsfy the ax claim.

Taving underseorad the fact that a tax liability constizetes an obligation, the
writer shall now deal with the seope of Title XiE

Article 1677 states that d.r relevant prﬂvnsmm of the tifle under discnssion

K igns_"notwithstanding that th: y do net azize out of 4 contract”
unless there exist special provisions applicable to ther. This means that, where
special provisions concerning the ohligations are laid down by the legislator, they
override those in Title XII Conversely, where special provisions are non-existent,
such proyisions of this Title as are relevant are useful to solve & particular problem
of non-contractoal obligation.

The languagf: of the article in question leaves no room for doubt that the scope

of Title X tended beyond the reatm of the laws of canract. The possibility of
e e S S

applying its reIevanT. PrOvIsions 10 those non-contractual Dbhgatmm are enwsaged by

the Ciwit Code may not be contested either. The ceus of the matier is, however,
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whether the scope 1% widened so as to embrace all non-contractual obligations, without
exception.

Some people may argue that the legislative intent as the scope of the Title on
*Contracts in General® is oaly that of creating a possibility of applying .ne relevant
provisions of the Title to such non-contractual ohligations as are present within the
province of the Civil Code (such as those arising out of the laws of status, succession,
property, tort and unlawful enrichment). In an attempt to substantiate this, they may
resort to the comment of the expert draftsman under Article 1677, quoted below
advocating that the word "Law” a5 employed there stands only for the Civil Code.

Obligations are created by the law ltself and by contracts aud other
Jjuridical acts of individuals. There is no real opposition between Hhese
varipus sources, however, since, in a brogd sense, even the obligatory force
of contracts dependy on the law, which regulates them and ensures their
enforcement. Moreover, the law often supplements the agreements of the
parties. It defines the contents of the contract and provides for various
problems that pay not be foreseen by the parties at the time of contacring,
but that may arise subsequently. Finally, since the legislator is charged to
do justice, he imposes some contract clauses and certain mdes required by
equity and the interest of soctey.™

Granted, the word "law” io the context of the above guotetion may appear to
be a substimute for the Civil Code, since ite mention is purely in connection with
contracts. One also fully acknowledges that the expert draftsman is entitled to his
own opinion. But attention need be drawn first 1o the fact rthat the work
"Commentary on Contracts in Ethiopia” is said to be "an English translation of Dawvid's
hasty French Commentary ... on his preliminary French draft of what is now only 2
part of the Civil Code’s Title (XII} ... ¥ Second, even if the comments were in his
final draft, they would not be allowed 1o supplant the provisions of the Civil Cede
which have been incorporated in the law of Ethiopia after going through the scrutiny
of the Codification Commission and the Parliament of the time. That they may be
of halp in clarifving such doubts and settling such ambiguities as may exist in the
provisions is conceded. Their persuasive role in winning support for a stand taken by
means of manoeuvreing the letter and spirit of the articles may equally be admitted.
Bu they must not be simply looked upon as autheritative dieta to which one must
consent, as they are not part of the law of the land in their own right-a viewpoing
solely based on these comments skould simply be dismissed as enrenable in so far as
determining the application of the provisions of the code is concerned.
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When one peis down o the Juw, a compurison between Article 1670 and
Anticle 1677 provides the solution w the problem. Buth declure the extension of the
scope of the Title on "Contracts i general” beyond its normul bounds, and are.
coniched in terms which are maorg ar less similar, escept that the former deads in terms
of “eontracts, ke the latter deuls a1 1erms of pon=contracail oblisations, Article
1676 enungiates the prossibility af applying the pronssams of Title XIT wall ypes of
contracts, ‘regardless of the auture thereod und the parties theretn”  Unlike Article
1077, henwever. it makes i specitic reference 1o where, in the luw., speciul provisions
applicable o certuin cunitracts are available, namely Book Vool the Civil Code and
the Commercial Code.™ Article 1677 dues nat du the same, und it is natural 1o sk
for a reasaned explanation of the omission,

Sy e put down the absence of such @ oreferesce i Article 677 (o
inadvertence un the part ol the legiskior, und maintuin that the estersion of the
seope af lite X[ is designed oady for such mmecontraciaal aldigstams s e
contained in the Civl Code? Certuwinly one iy, but sueh o camgention i vrtually
meznmingless. as the twe articles see i immedinne mmnericel suceessiim. 1 the
legislater had intended (o ser limies to Tile X influenee, ~arels he would bave
indicated whers such non-contractua’ obligations wre provided, ws he does wnder the
preceding article in respect nf “special provisions applicable te ceriin coiris’,

Tl writer therafore holds thut the wnision s nuude an purpose, aiming
allowing Titde X1 1o l};n.ulg the entire spiere wf the iws of ohlivaliops. The
application o the relevunt prowisions of the Title goes busord the confines of the
Civil Cuode. Thes swre meant o phad the role of filing gaps that may fie encosnsered
i wreas o Tegistution that create pbligations, and. s asoureg o fwcal abligarions, 1
L rroseal o esceplion i this respect,

Protossar Ciearse Kraecoomonics, who will go doewn m e Tegal sty ol
Frhinpia s an anthority on Bthiopian Civil Lo draws attention wo this criesl peint
in e inttbuetion o b comiment an Title NI and theretore 1o soproduce!
ve ey

fee rlee Cievnrene €000 Cendie e rides coemlisent ter el oddieitivie frea
whdterer senpve pevcegde (e feee o cannrae s Tl Belvopdion fegivlore
tevers dhichugiaendne evieiigrie, M sl tee i sacrce of abdligaienis,
Soe o Lomnprviers St Hre Lo of € earereets i genered ol w e redeoaan
ity fronr aelitever e

dforts I0ITL e roogflodidls
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The author is even more catesorival on this paint while commenting on Article
o7 Here he is not only emphatie about the possibility of spplying the relevanm
provisions of the Titke nn “Contricts in General” 1o ail oblivations, irrespeetive of
their source, but plso emphasises that it s permissible 1o full back on then w get an
answer for any problem of o civil nature, wherever solutions ure not available in the
pertineny areu of the givil or public law. Tis words are instrucuyve and enlighrening:

e The fawe af ofrfigentions 1y o8 subsicliary sovrce of lew for the wiole Cicif
Law for even Publiv e, op for fivcal efdigations.  Therefare, the far-
teeacdiany ingreartotce of e il e Coanraces (7 geaterad, which coiagins
e ety pravivicns conmirest Fooefl comteeecnn, B e provisions contiten
peo el volefigeitionns, I efmwics, B iy ter provixioms of deis Tirle, when refevarny
feo thre prreesldions it Yraned, thett wo st froe in case of Jonhy, not endy B the
Feeted wof edslfueiricone, foset eobin witlt efiie conation, i ether fiehds of Cieid Law.
Stch seebsilicony resewr fo wndony B onor prohibived by e Ciel Code
FOMmerele, resert fo entobogy I proltifited By e 2. Penal Cowder).

The tauwe riised in connection with the scope of Title X1 is thus resolved. But
there is a need o comment brivily i what s meunt by “relevant provisions” in the
context of Artecle 077, [t showld be moted Vhut certaia provisions under Title X1 are
purely of o contractual chareter, Such provisions remuin within the bounds of the
Taw of contructs, il 1wy e no beardng on obligstory relaions of 4 non-contractual
ratere. O shaonled ose one's reawn b determiine which of the provisions of Title
X1 wre purely o o aomtrmwetund claracier, wnd Artiche 177 i merely signalling this
point v the djeciive “relevam®. Quating onee aciwn Professor Georze
Krrecsummwice where e refers b some of the provisions that may have relevance o
Misp-gont el obliganivn

o gretifcmiony Fefervanr™ v lndes prewsiion wddelt, I eddes of logiood
Febeviitnor o b prip i sispi, by sfteer cominiest sense. caitial apph o
stest-gvmnibenecthced ofEaat e e e priscisicres of Clegter 1 o formation
eof wantdrencrs, O sl otdion e vertuine rdes of Chaprer 2 on porfrmanee
it e perfonionie el conitanens v velevantle apply 1o perforniance
Pt BTt of enost-cettraetnie b fiveians: white, amder Chapter
Jorehey of even e e edlegenscnas thirongdy renietro af deli, eoveition, set-
ol srerger, faitagion, e progerle epepfe o e evingtion of Ao
vorrocteid obdigetioons teepdiaesds gt

The wlvne guedation ool ondy exphiing what <howld be understond by the
udjective "rebesans” s the coatess ol wrtiche THTTL Put also answers inoo positive way
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the principal guestioa set forth at the very beginning of our analysis. It affirms to cur
complete satisfaction that there is nothing wrong in applying the relevant Hmitation
provisions of Tile X of the Civil Code 1o elaims arising out of a tax fiability in a
cuse where special provisions with regurd to them are not provided. Thus, the iseue
fremed in relation o the spplicati o of Article 1845 may seem umeorthy of discussion.
Indeed. the fact thur Arnicle 1845 speuks in terms of contracts does nol requite
analysis und is nod the reyson Tor our comments on that article, since nearly every
secnnd provision of the Title on "Contracts in Generul” speaks in terms of contracts,
But it bocomes necessary B examine e issue, as some peaple may advocate in
Faveour of restricting the application of article 1845 only to contructs manipelating the
subsequent stiatement of the expert drafisman:

Arricle TSS dealy onby with comtructeal righis, White the miles dealing
with fieniteecion will we dowfy e of wse sl respect (o other tpes af
fraflemes, i sevnes thiat Sinsitarion seeds ro be considerved from different
Peins of view & the arecs of property dad family law than in canmection
with cemsireers. This fiwey seemis Yo justify the eestriciions contained in
Article 1945

Tiis excergl ruy be held os supporting the argument that the ten-vear period
of limitation preseribed vnder Article 1845 is of a particular (special) character, in the
sense that it applics andy to conractaad obligations, But it does not take much 1o see
ihat the view i~ unionable when sel againsd the very design of the Title on "Contracts
in Cieneral”,

It b already caabli-bed that 1he legisbnive intent enshrined in Article 1677
with regand L the seope of the applicution of Titke X11 is the comprehensive extension
ol Tr ulk ohligalions, irsespectve of their soucce, with a view w solving any problem
For which ner portinent specinl provision is provided elsewhere in the Civil Law. It bas
dlwes been shown that the question as w whether s given provision under this tide
applies 1o such situations sheold be resobved purely on the basis of rules of logical
relovancy. Flenoe, resiricling s applicution only 1o contracts on grounds other than
s irrelevaney w now-eomtraciual obligasions constitetes an aberration from the
v objective of the Title,

Cansidering the gquestion of whether Article 1845 is relevant to actions
stemming from pon-comracival obligadons, it readily becomes apparent that the
answer s in the atfirmative. However restrictively the provision is said to be worded,
tHiere i nething that makes i of & parely comracial characier and nothing goes
wgainst logic of one applies the teo-vear period of limitation to actions arising out of

|55



Liteeitation of Acions

nor-contractual obligations in respect of which no ather special prescription provision
is laid down. Perhaps it may be of interest 1o cite one example of such an instance,
from the work of a scholar who used the ter-yeer period of Hmitation (o solve a
limieation problem relsting 1 a non-contractual situation:

The Chil Procedure Code does sor specify a perioe in wihich the firge
dpplication ro exectre e decree nust be fifed,  Since the decree crectes
an obfigation for the benefit of the decree-Tolden, the ordinuee pedod of
finidvertion for the enforcement of obligations, which is tew vears, sbundid be
applicable, and if the application in field more than wn years after the
date of rhe decree sought o be ciecwied, § shirndd he hareed e
limitation.”!

Huowe should nne then understand the wornds guuated previogsiy from the espert
draftisman?  While commenting under Article (835, Professor Reoe Doavid miakes
reference o some periods of limitation of o general churaeter availuble in foreien
legal systems, snd contrasts them with the ten-veur petiod of lintwtion preserited
under the said artiele. In doing so, the expernt draftemaen makes oo seeret of general
disapproval of a longer general period of limitation 1han ten vears, He sunes

The French Civil Code (Aricle 2262) sets the thne after which recovery s
Barved ar thinty years, bur evervone now gurees that this &5 we leag o
fght of these critfcisms, Anicle 1845 fikes a sen-veur period cof eftatfor,
as do the codde of Switzeddand (Crde of Ohligations, Amicle 1277), Jupun
{Article 1671 Lebanon fdmicle 3490, amd frdy (Ariofe 2o

DCresphie this fact, there are eertain provistons for longer poriods of limiltion in the
fields of family and property law of the Ethiopian Ciil Code”™  Hence, whit he
submits in relution to the restrictivn of the application of Articte 1845 may well be
understood in the light of these provisions that by Josn limitaiion peds exceeding
ten years, It may not be taken as a staement that excludes all non-controctual
obligations from the scope of the application of the articte.

Ta sum up, the ten-vear period of limitution preseribed under Article 1845 i
of a general character. in the sense thut it applies W actuons borm uf ebligations frem
whatever source, s long as special imitetion provisions jire missing. Thas the writer
fully subseribes to the view that the pre~emprory defence of Emilation way valuly be
pleaded by taxpavers us o preliminary ohjectivn Iy vire of Acticle 244 (23 (1) of the
Civil Procedure Code. 1o frussrate actipas hroughi fur sariaving tax claims in the event
thut they ure not instituted wirlin the Tegully permissible 1ime, This conclusion muy
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cause an outery of despair from some quarters,yet it is in aceord with the legistative
intent embodied in Article 1877 of the Civil Code.

IIL  Application Propositions

What remains now is to demonstrate under different sitoations how we think
limitation issues affecting actions airmed at the recovery of the tax on income from
sources chargeable under Schedule C ought to be resalved. This part of the urticle
is consecrated to this purpose, in the hope that it will be of some practical benefit to
those who are entrusted with the responsibility of implementing and enforcing the
income tax laws.

1. ar bas is gnnual in gnd has not paid the tgx

The liability tor the tax on income from sources chargeable under Schedule C
is determinead on a yearly basis,and all taxpayers are under the obligation to declare
their anmual income and pay the tax thereon every ycar." Suppose 4 taxpayer did not
fulfil these obligations with regard 1o a particular year. Now should a decision be
rendered on the limitation issue as to the right of the Tax Authority to enforce its
claims for the tax in question?® The disposition of such a ease is apparently involved,
as we shall be see below,

There are no special limitation provisions applicable o the situution under
discussion. Therefore, the general period of limitation prescribed under Article 1845
of the Civil Code comes into its own. This means that the rights of the Tax Authority
to assess and collect the tax in respect of a given yeur are 10 be barred after 4 lapse
of ten years. No tax ascribable to a partieclar year muy be recovernble where it
results from an assessment made after this period has run out without interruption,
provided u pleu of lirutation is raised by the wxpayer in gquestion, to render the action
brought ineffective.

This halding may come into gquestion where the identity of & given taxpayer or
his place of work and residence is unknown o the Tax Authority, and the lapse is
imputed to this reasan, Here, there is 4 need to consider the issue of whether a lack
of such knowledge constitutes grounds.for the dismissal of & plea of limitation under
the faw in its present torm,

As far as extinction of pwnership by prescription goes, unawareness af the
existence of a right furnishes no legally valid excuse for seuing aside a plea of
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limitation,®” No similaz express provisions zre contained in Section V1 of Chapter {11
ol the Titke on "Contructs in General™ But it is not prohibited to apply by analogy
the rule referred 1o above, of limitwtion of actions whose olyect is the extinction of
obligations. Further, Article 1833 of the Civil Code, which prowes the fact that the
legisiutor hus adverted to the guestiun as 10 what may bring ahuout the dismissal of a
pleu of limitation, makes no mention whatsoever of a tack of knowledge as to the
existence of a right while stipulating the conditions under which this defence may not
he uvailable™ Finally, it must be noted that Aczicle 1854 give recognition 1o the rule
that a plea of Hmitution can be set up even by a defendant who is in bad faith™ For
1he abave reasons, therefore, there is o legal ground 1o deprive the taxpaver of this -
defence, even where the Japse is alleged to be a conseqyuence of a lack of knowledge
as o his identity, or residence wnd place of work.™

The other imporam paint that must be made clear while considering such 4
case concerns the beginnng ol the period. As a matter of general rule, any period
wl Himitutien starts woran os of 1he date vn which an obligation falls due or a right
hecames veercisulle,™ There may be instunces where an olligation becomes due on
acerimn dites while e right to demimd its exccutiom semuins not getionable il
a future diste, Fhe susprensicnr may be cuzsed By the operation of Loy, as shall be seen
rervuider, or by o judgement. Insuch instances, the periced of Hmitation shall begin
e run s of the date on which the right becomes setionable, not zs of that date on
which the obligition hae fullen due. By the spplication of this rule, one is able to
salve 1he problem raised in connection with the heginning of the period.

The yearly tax oblizution becomes due wt the end of each accounting period,
which normally corresponds te the Exliopion fiscal vear, rurning from the first of
TLamie 10 1he thirteth of Sene™ (that &, 8 July o 7 July ir the next vear, Gregorian
Calendury % July or 8 July respectively, if the dute fulls in o Gregorian Leap Year).
Nonctheless the right of the Tax Authority o desermine wssertively the liability of the
tispayer in respect of the vear inquestion is not actionable forthwith. This is due to
the suspension ciirsed |y the preseribed terms within which texpevers are legally
hawtiaf b ATl the olvigations o declure their annual income and pay the tax thereon,
A breach of these ohligations entails peraltigs wsessable ws part of the tax liability,
the Autharity must keep check on the expiny of these terms, o be certain that
camplisnce has not been ohserved hy she wxpavers. Hence, s ¢ zule, it is as of the
end of these terms that the right o the Aithority to determine assertively the tax
lhilety ot tavpawers becomes actionahle, and the ten-year perfod of limitation begins
wher the terms of aMigagion scrually expire.

:f-'.
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The prescribed terms within which the obligations to declare annual incomé
and pay the tax thereon are to be complied with consist of four moaths, two months,
and gne month, all being calculable from the end of the annual accounting period for
which the tax is due.”® This is in line with the three categories, namsly (a), (b) and
{c). into which all taxpayers are classified™ Accordingly, the question as to when the
period of limitation acmally starts to run must be determined on the basis of the
category to which the taxpayer in question belongs. We shall illustrate this by taking
the annual accounting period of 1968 Ethiopian Calendar as an example:

The term beginning on 1 Hamle 1967 E.C. and eading on 30 Sene 1968 E.C.
{8 july 1975 G.C. to 7 July 1976 G.C.) makes up the annual accounting period in
question. The terms prescribed for submissions of declarations of annual income to
the Income Tax Authority and for the payment of the tax thereon all bagin to mn on
1 Hamile 1968 E.C. {8 July 1976 G.C.). As the tax is due on 30 Sene 1568 E.C,, the
expiry of the term applicable to taxpayers belonging to category (), (b) and () cccurs
on 30 Tikimt 1968 E.C., 30 Nahase 1968 E.C. and 30 Hamle 1968 E.C., respectively,
{9 Wovember 1976 G.C, 5 September 1976 G.C. and 6 August 1976 G.C
respectively), according to the pertinent article of the mles on the provisions as to
time 5 (Ses also footnote 55.) The date immediately following the expiry of each
term then marks the beginning of the ten-year period of limitation, and its end shall
be determined according to the rule set out in Article 1848 of the Civil Code.®

3

The disposition of the limitation issne that may come up in the situation under
consideration is not very complicated. It is quite plain that there is no need to have
tecourse to articla 1845, since the special limitation provision of Article 41 of the
Income Tax Proclamation overrides it.

Pursuant to Article 41 the right of the Tax Authority to determine the liability
of the taxpayer in respect of the annual accounting peried shall be barred after five
years as of the date on which it received from the taxpayer the declaration of his
annual ingome. Tt is important to note that this periad may begin to run as of any
date on which the taxpayer submits the declaration of his annual income to the Tax
Anthority, and not necessarily as of the date following the date on which the
appropriate term prescribed for futfilling the obligation expires.

The Authority may not exercise its right t0 make an assessment with regard to
the annual income pertaining to the year in question once the five-year time-limit is
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aver. Not only that; the Tax Authority may have nothing to collect in this particular
instance, since the taxpayer in the case not only declared his annual income in respect
of the year in question, but also fully paid the tax on the declared income in due time.
In a case where all the annual income is dectared and the tax thereon is fully paid in
dize time, there is little sense in speaking of the Autherity’s right to collect the tax
after the five-year time-limit has run out without the time-limit having been utilized.

What about a case where the taxpayer is under the obligation to keep books
of accounts and records but has failed so to do? Can the penalty for the breach be
collectable after the time-limit for assessment has lapsed without being used?” This
may be a rare encounter, but it is quite interesting, The writer's stand on this
question is that it must be possible. The tax paid on the declared annual income
furnishes the basis for computing the penalty. The general period of limitation
applies to the right of demanding its payment.

In this situatiorn, the question of whether the payment of the tax on the
declared annual income in due time is a precondition for the application of Article
41 of the Income Tax Proclamation has a serious claim on one's attention. In fact,
the writer is very much alive to the contention that the answer is "yas", and has opted
te dispose of the issue straight away. In doing so, he shail first state the argument in
favour of the precondition mentioned above, and submit his refutations next.

The contention that the Fve-year period of limitation may not mn in
consequence of declaration of annval income alone is said to repose on Article 46 of
the Proclamation: “The tax on the declared taxable income shall be paid
simultaneously with the submission of the declaration of income.” Because Article 46
here makes an express emunciation, it is said that Acticle 41 becomes operative only
where there is compliance with both obligations, of declaring snnual income and of
paying the tax thereon at the same time. An excess of zeal 1o validate this stand is
usnally expressed inassertions that Asticle 41 is intended to create & right for the
benefit of taxpayers,who may not avail themselves of it unless they fulfil all their tax
chligations.

The ghove reasoning may sound plausible, yet, when one looks into it waaring

legal spectacles, it amounts to distortion. To begin with, the distinctions in purpose,
as between the sections under which Article 46 and Article 41 come, do not warrant
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any such ennstruction. The section under which Article 46 comes is designed purely
Wy wovern the discharge of ax labilitvand its point of reference is the taxpayer.”
Conv erseby, the section unader which Article 41 falls aims at defining and regulating
the power relating 10 the assessment of the 1ax, and its point of reference is the Tax
Aatheering,” Im fact, Article 31 s o restoiction on 1he right of the Tax Authoeriiy to
ke i dssgessmenl.

Secondly, the insertion of ¢complianee with the obligation 1o pay the 1ux in the
pravisions of Article 41 would out clear across the widely accepted precepis of legal
interpretation. The langoage of the article is plain and shows no signs of ambiguity.
I can by no means be calted ahsurd, since there are instances of its meaningthl
applicuiion. Thus. only at the risk of being ealled usurpers of the legislative function,
may one bring icte Article 41 the obligation o pay the tax on the declared annual
| DETRES .

Ceznizunt of the senerad rule thay 1ax provisions need to be strictly construed
il Vo oof the Tax Authotity,  Bur one cannot condone the impropriety of its
esoplavment o justify the arbitrary introdoction of foreign legal elements into
provisions whese language and purpose are quite plain and unequivocal. Such an act
cozslintes wn dabise of the aforementioned rule.

Thirdly, as a matter of privziple, it is necessary to act on 2 fair and reasonable
imierretation, in order to arrive o the true intent as 1o the scope of 1ax provisions.
and to ensure their just application. It is clear from the language of Article 41 that
the legislative intent is none other than the reguiation of the time within which an
assessman) on the declared annual income shall be made. To this end, the provision
fises & rerm and seis the time when it commences to run as the date on which the
doclaration of the aamuul income s made available to the Tax Authority, Hence, its
reference o the decloration of annual income must be understood only in the context
uf limitution of setians, Le. 2s @ marker of the date which ushers in the running of the
fimea-linnt.

Article 41 nims at making the Tax Authoriyy diligent in determining the
liability of wspuyers vnee the Authority has received information as to the annual
o, The arlicle's rede, as a 1 -itation provision, is to destroy the Authoricy’ right
fr jssoss the s upoa the lapse of the term,™ but not o extinguish the liability of
tsnavess. Wit Agticle 4t bas in view is not, then, the creation of a righe for the
benefit 1 faxpuvers - an assumption which would show a crass misreading of the
purpuse and rale of the legul instwtion of prescription.
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Fourthly, a comparison between Article 41 and its counterpart in Proclamation
No. 77 of 1976 (as amended), namely, Article 26, reveals a uniformiry in tegislative
intent as 1o what is decisive for the operation of the limitation period.® Article 26,
which imposes & time-limit of the same length in respect of the Tax Authority’s right
e determing the liability for the tax on the declared annual income from agriculoral
activities, makes no mention of the obligation 1o pay the tax 45 a condition of the
limsitstion. 11 simply states that the prescripsion shsfl begin to (un as of the date on
which the annual income is declared. This approach, similar to that manifested in the
mwo provisions disenssed above, supports the contention, in disregard of the opposite
view. Incidenmally, the reader is advised to look at Articles 15 (c) aod 21 {e) of the
Transaction Proctamation No. 205 of 1963 (25 amended), where there is an express
mention of payment as a condition of the Hmitation™

Having made this point, sne nonetheless feels the necessity of exemining the
implication of the apparent requirement of Article 46 that the abligatinns o declare
annoal income and pay the 1ax thereon need to be carried out simelranecuslv: it is
hoped that this will set a1 ease the minds of those whuse view may be dilferent to the
one mainmained in the article. This reatment of the quesiion should be considered
from the perspective of sanciions.

Despite what is stipulated under Article 40.the law imposes separate penalties
applicable to the breach of each of the two obligations. MNon-compliance with the
obligation 1o submit declaration of annual income within the preseribed term ecarrics
the penahy laid down under Article 66 of the proclamation®™ Breach of the
obligation to pay the tax on declared annual income in due time, on the other
hand,entails the penalty set out under Article 76.%° When it coras to the request for
cnncurrence in the execution of the two obligations. however. o less! saneton
threatens its non-observance, To pur it plainly, 2 tuxpover may not be penalized for
not concurrently carrying out the obligation 1o declzare his annual inciwne and pay the
ris thereon. Thos, if a given taxpaver has declared his anopal income within the
appropriate prescribed term, bul fais to pay the tax thereon i due 1ime, he shall be
liable for penalty pursuant only to Article 67, and nv o Aricle 6. The purpose of
that part of Asticle 46 pertaining ta the requirement under eonsideration can be seen
only as a reminder to taxpayers that they should have sufficient cash in hand
whenever they appear to submit the declaration of their annual income hefare the Tax
Autharity, so that they may discharge forhwith their liabitity as computed on the hasis
of whit they declored. This is lanid down in taw tn the interest o any collection

I summation, the writer maintaing that the right o assaess the ey in respect
of the particular cecounding period for which the mxpayer declared R annual incame
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within the appropriate prescribed term shall be barred after five years as of the date
on which the taxpayer submitted his declaration, in the event it is not exercised in
due time by the Tax Authority. Non-payment of the tax on the declared annual
income in due time produces only that penal consequence laid down under Arnticle 67
of the proclamation. It in no way constitetes a lapal sause the effect of which is to
render the limitation of Article 41 inoperative.

The limitation question as to the right of the Authority 10 collect the tax on the
declared annual income is another matter, As the taxpayer in the situation under
consideration paid no tax in respect of the accounting year in question, the Authority's
right 10 demand the payment of the tax on the declared annual income is regulated
by the general ten-year period of limitation. Needless to say,the right to collect the
12x on the declared annual income remains actionable, ever after the right to make
an assessment in respect of the secounting period in question is barred by the expiry
of the five-year time-limit, as bong as the general period of limitation has not-ruo out.

4, Where a tax

Such an act on the part of the taxpayer produces the foliowing legal
cunsequences: first, it interrupts the ten-year peried of limitation which has started 1o
run in respect of the Authority's right to determine the Hability for the tax and
demand its payment. Second, it causes the five-year time-limit to rur, to the prejudics
of the Tight to assess the tax. Third, it also causes &4 new term of ten years to begin
runmng, 1o the prejudice of the right to demand the payment of the tax.

When the taxpayer submits the declaration of his annual income, he is in
effect, making an acknowledgement of his liability for the payment of the tax. Such
an admission in writing interrupts the genaral period of limitation which has
commenced 1o run in respect of the Tax Authority’s right to assess and collect the tax
as of the expiry of the appropriate term. As the declaration of the annual income is
made in a"form supplied by the Tax Authority for the purpose, the admission of the
liability for the tax consists in filling in and signing the form * As a result, all the
time that expired prior 1o the submission of the declaration shall net be counted, but
shall be completed by a new period of ten years®™ But this period runs only in
respect of the right to collect the tax.’as the submission of the declaration causes
Article 41 of the Income Tax Proclamation to apply.
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The writer is well uware thar there may be some who advocare in favoor of
restricting the application of the five-year time-limit only 1w 1hose cases where the
dectaration of the annual income in Tespect of o particulat vear is made in due time,
There is no point in repeating here what his heen said earbier in refation w the
purpose of Article 41, by way of refuting this ssand. Plere i sattices o underscore
the faet that there is neither explicn mor implicit reference o o requirement of this
sort in the provision. Sulknission of the decleraton of annual income with regard o
g particular unnual accounting period may be made in due e without penalty, or
aut of time with penalty, and in bl cases without atfecting 1he application of Article
41. -

Incidentally, the writer would like toindicare thir the ather legal conscquence
ensuing from the breach of the ohlizution o dechire wnoual incame in due time is the
determination of wx Habilite by estimation,”'

5. Where u sk as deciured alt his gonnuad ineome (0 cespregt of o pariicatar
accounting period, ard bes Sl poid the oy therenn ooer 1he expiry of the
ARPCOCite 2rm

The limitation analyveis under this sitatae 0t so very haed o grusp, thanks
tr the previous discussions, Upon the teapuyer™s submission of the decliruion of his
annual income and puyment «f the tax thereon, the tenevenr period ol lmitrion
which was set in motion by the cvpiry of the appropriate wrm for fulfilling the
uhligations ceases to Tun w he prejudice of Use Tux Autharity’s righs o determine
the fiability for the wx and demad i3 povmene Indlea ol i e gimie-lmido of Ardele
41 of the Inceme Taux Prociumation begins te run, promlacizg sovh colsegueness o ire
outlined in Proposition 2, chove. Noate that 1he oozt i1 this Proposizion 5 involves
penally, while thut in Proposition 2 does 2o,

B Where an Assessment potificugipi ke een seeved o the faxpaeer

Generally speaking, the isstunee of an eossmenl wiiticalion to s given
tikpaver in aceordanee with the law sivnals the eaercise o the right tr determing the
tax diuhility, Thus it is i0 aueenectivan with the right o denned the suwment ob the 1y
persuant o the dssessment podlicstivn thal ome cwn dk abaul Bdtaties,

Fram ihe stadpoinn of Hmitaeion, an origival vaind wssossmenl nonifigasion m
respect of a siven anmaal seesunting periond mis e erved an o wspeer,
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ik wilhin ten years in 4 case where no declaration of the annual income
has been submitted to the Tax Authority.

b. within five years in a case where the declaration of the annual inceme
s been submitted to the Tax Authority,

Service of such a valid original assessment notification shall interrupt any
period of Thmitatizin which has commenced running in respect of the Tax Authority’s
right to demand the payment of the tax. This is due to the legal consequences that
it produces, set out below,

When u taxpayer is in receipt of an assessment notification, the law requires
him tp curry out either of the follpwing two actions within one month:

L. To setde accounts with the Tax Authority and pay the tax, if there is any
{Aricle 46 of the Income Tax Proclamation);

12

Tor exercise his right of appeal to the Tax Appeal Commission. See Article 54
of Proclamation Ne. 173 of 1961 {as amended). -

In i case where the taxpayer fails to take either of the alternatives mentioned
whwree, 1he cause fur the interruption lasts only for one month as of the date on which
the wssessment notification has been duby served on the taxpayer. Thereafter, the
status of the assessment notification is to all intents and purposes identical to that of
a ducree passed by the courts, for it becomes jpso jure immediately executive.™ The
low degnms the tay liahility expressed in the assessment notification s final and
conciusive, and creates the obligation of enforeing it for the benefit of the Tax
Authority.”  The right 1o make the first application for the execution of the
assessment netification must be exercised within the general limitation period of ten
weurs, exoetly us in the case of a decree rendered by the courts. The period shail
hegin tor run at the end of the month fixed for the taxpayer either to settle accounts
with the Tux Avthority or exercise his right to appeal. If the Tax Authority fails to
cicente the wssessment notification within the said period, its right to demand the
pavment of 1he tx shall be barred.

In a case where the taxpuysr takes an appeal to the Tax Appeal Commission
franm the decision of the Tax Authority on his tax Liability, its right t0 demand the
patvanient af the s shall obviously remain not actionable while the proceedings are
piuler wuy, If the puteome of the case is {n favour of the Tax Avthority, the decision
uf the Commission is considered ax final and executive, subject to the possibility of
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its being altered at a higher level of appeal.™ Thus, the right to demand the payment
of the tax according to the decision of the Tax Appeal Comenission shall be barred
if ne application to eoforee it is made 1o the courks within ten years,

The suspension of the right 1o demand the payment of the tax is definitely
further prolonged in the eveny thut the decision of the Commission is apainst the Tax
Authority. Here, the Aunthoriiy 5 entitled to take an appeal to the regolar court of
appeal from the decision of the Commission, and 1he final disposition of the case may
even he made at the level of the Supreme Court, ** If the case is decided for the Tax
Authority, the limitution as to the execution of such decision is governed by the rube
applicable Yo uny other decree. Thus, if no application for its enforcement is made
within the general limitation paeriod of len vears, the Tax Authority shall lose its right
o demand the puyment of the 1w

1. The Tus Authoritg™s Bielp i Bevise i1y Pravious Assessinent

Arniele T {¢} of the Income Tax Proclamationwhich purportedly derogates
from the provisions of Aricles 41 and 55 s designed for the purpose of rectifying
short levies caused by the fraudulent aers of topayers.™ It farms out 1o the TFax
Authority the right to revise any of iy previons wssessmenrts at any time where

taxpayers appear to have:

i. omitted o give o full wnd proper decturation of their ineome;

2. refused to supply intormaticn ws ne Lhe wmount and souree of their income angd
the size of their pperations or submined Tulse infurmsiion regarding these
mMatiersd

3 committed uny tax offence panishable ooder the Pensl Code,  Incidentally,

Article 70 (c) (1} Is presumed w0 by conseguent upon the last provision of
Artiele 41, which, in effectstates 1hi ilw eupiry af the five-veur tdme-limit may
not relieve taxpayers from lizbilizv 1 ey the wx on the income which they
have not set forth in the declarution,™

When one considers Artcle A (c) fram the uspect of limitation, it does not
take much effort to realize that the most impartam words in the provisions are "atany
time". What impression does these words 2ive whicn they ure seén in connection with
the discovery the Tux Authority of the aforementioned fruudulent acts? This is the
crucial question, and there seem o be pwo possilile sues of looking at i

First, it is possible wy see the words "ut any time” in the eontext of infinity, and
mmaimtain that the Tax Awthority can determing ufresh the linhility of taxpayers in
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respect of a given annual accounting period, whenever it acguires knowladpe 2¢ 10 the
commission of any one of the afuresaid fraududent acts in relation to the previous
assessment, regardless of the number of vears that have gone by. This conception, in
effect, teads 1o the conclusion that the Tax Authorin's right to revise any of its
previous ussessmengs iy virtually immune from the operation of Hmitation rules. We
may tend 1 imagine a bar v the Tax Autherity’s right resulting from the Authoritys
Failure to exercise it within ten vears after the coming of the fraudulent acts to its
notice.  Yet this is a remote possibility, as it is very undikely that the taxpayer in
guestion can succeed in estublishing the date on which the Tax Authority aequired
knowledge of such facts.

Secand. it is equally possible to understand the words "at any time” in the
context of 1he generul period of limitation of Article 1845 of the Civil Code. Based
on this concept, ong may pot forward the view that the Tax Authority must discover
the fraudulent act» in relation ¢ & previous assessmMent Pertaiming 1o 4 given annual
accounting period, und must exercise its right 1o determine afresh the tax liabiligy,
Wwithin 1en vears, us of the date on which; )

1. the tax pavable on the income declared by the taxpayer in question is deemed
as approved, by virtue of Article 41, ™

-

the ussessment nodfication served on the taxpayer in guestion becomes final
und eonclusive, by virtue of Anicle 357 Of the wo approaches referred to
above, we recommend the adoptien of the latter an the following grounds:

1 Generatly speaking, all the theoretical and legal reasons discussed
abuve for laving down rules on limitation appear to favour the second
apyrosch.

t

In particular, a5 the right to revise a previous assessment presupposes
4 gontact already established between the tax Authority and the
maxpaver, it appears unreasonable 1o allow the right to endure forever.

3. The second upproech offers a precise and more meaningful way of
determining the time on which the tax liability of taxpayers in respect
of a given annuitl aecount year must close conclusively in respect of a
given anrual accounting year.

4, As the duty 1o hunt out fraudulent acts perpetrated against the revenue
intake is included within the right to revise a previous assessment, the
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second approach is better co-ordizated for making the Tax Authority
pursue this duty with diligence. It puts pressure on the Authority o
resort to effective deployment of the inspection foree at its disposal, and
to active solicitation for co-operation and collaboration from
approptiate governmental bodies and mass organizations to that end.

It is imperative for the tax laws to coniain provisions that deal adegquately with
the guestion of limitation. Recommendations to this effect may be not so bard to
make, but unfortunately the introduction of tax reform of this sort does nat seem to
arrive fast, as shown by experience. Meanwhile, one has to resolve such legal knots
as are dealt with in this discussion with the aid of the relevant provisions of the Civil
Code. As stated recourse to the Civil Code is not prohibited by the law, and the
writer urges that it should be made use of properly and with confidence,

The proposed applications of lirnitation may be at variance with the prevailing
concept of limitation in relation 1o tax claims; some of them may even radically
diverge from what has actually been followed by the courts in the disposition of much
issues. Yet the writer remains satisfied that the proposals are the most practical to
offer, in the absence of elaborate rules governing limitation in the field of taxation.
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Amharic version of the Civil Code. Both of themn declare that it is impossible 1o raise
set-off arainst debts representating taxes.

¥PDavid, p. 7.

3?l'.'im:lrg{": Krzecrunowicz, Formation and Effects of Coatyacts in Ethiopian Law (Addis
Ababa: Faculty of Law, Addis Ababa Universsty, 1483, pov. (Prefuce).

*®Civil Code, Art. 1676 Provisions Applicable 1 Contracts. (13 The general
provisions af this Tile shall apply 1o cantraets regerdiess of the notore thereof and
the partigs theret.  (2) Noshing in this Title shall affect such special provisions
applicable 1o certain comracts os are laid duwn in Book ¥ of this Code and in the
Commereial Code,

FKrzeczunowicz, p.1.
‘mﬂli.d» p" 5

*hid,

“David, p. 9.

“Robert Allen Sedler, ; ) ire {Aalilis Ababa: Faculty of Law,
HSIU in Associntion with Oxford Unuem:\r Press, 1968}, p. 271

HDavid, p. 89.
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“Civil Code, Art, ilow Principle. (1) The possessor who has paid for fifieen
coletulive veuts the taxes relating to the ownership of an immovable shall become
the wwacr ol such immuovable L.

Mote. This provi-ion has been made obsolete since 1975 by the legislation which

hrought to an end private ownership of land. Art. 1000: periods of Time. (1) An

action of "petitin hacreditates” shall be barred after three years from the plaintff

having hecame aware of his right and of the taking possession of the property of the

inheritance by the defendant. (2] 1t shall be absolutely barred after fifteen years

fmm the death of the Jeceused or the day whem the right of the plaintiff could be
erfurced, unless the action relates to family immovable.

*Art. 4(h) of Proclamation No. 173 of 1961 (as amended):. Without prejudice 1o the
Rurat Land Use Fee and Agricultural Activities Income Tax Proclamation No. 77 of
176 {us amendedy, on income from all other sources not specifically mentioned in
Paragraphs {(a), (¢). (d), (e) and {f} of this Article: under Articles 12 through 17
irelusive hereaf (Schedule C).

¥Proclumation No. 173 of 1961 {as amended) V. Schedule C, Art. 12 (a}, The tax on
incame from sources mentioned in paragraph (¢) of Anticle 4 hereof shall be charged,
[evicd, collected and paid aonually, and shall be imposed on taable income of the
preceding year, which shall, ino principle, correspond 12 the Ethiopian fiscal year;
rrwided, however, thet the Income Tax Authority may, at its discretion, allow the use
of 4 different accounting year,

*This mighi indesd he 1 rare encounter in reality, if the requirement to obtain license
fur carryving on a rrade or 2 husiness is rigorously applied (Art. 3 {1} of Proclamation
Moo 2o 1971, as amended by Art. 11 of Proclamation Mo, 76 of 1976), and if the
Ineome Tux Authority makes sffective use of its right 1o gain access to information
abwwit the operations and incomes of taxpayers (Proclamation No. 173 of 1961, as
amended, Arts 23-27). .

“Civil Cude, Art 1192: Prescription, The owner of corporeal chattel shall lose his
rights s an awner where he fuils 1o exercise thém for a period of ten years by reason
of his 1ot knowing where such chattel was or that he was the own thereof,

*Civil Code, Art. 1353 Special Relations Between the Paries. (1} The court may set
aside u plez bosed on limitation where it is of opirion that the creditor failed to
exercise his righis in doe time on account of the obedience he owed 1o or fear he felt
of the debur to whom he is bound by family relutionship or subordination. (2} In
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such a case, thicd purties who guaranteed the puyment of the debt shatl however be
released.

Civil Code, Art. 1852 Bad Faith. A purty mav plead limitatiun notwithstanding that
he is in hud fuith.

2Some people may be put out by vur contention (thinking that it plavs into the hands
of delinguent tuxpayers), but they are advised to gauge the analysis in the eyes of the
law. After afl, even criminal actions, which appear to be more seripus, are barred by
a lapse of time, as indicated eurlier, Incidentally, the ordinany limitation as to
vnaggravated tax offenses is fived at five years, {See Pensl Code Art. 226 (e} in
canjunction with Art, 355 (13 Art, 360 {120 and Are 361 (1), as well us Art. 15 of
Froclamation Mo, 214 of 1981). Abscdute limitztion as to wnpggravated tax offenses
is fixed al ten years. according 10 the rules set out under Art, 231 of the Penal Code,
The periods begin to run from the duy on which the offender first exereised his
criminal activity: see Penal Code, Are. 228 {2).

BCivil Code, Art, 18i6: Beginning of Period. The period ol limitation shall run from
the dav when the abligarion is due or the righes under the contract could be exercised,

HProctamation N 162 of 1959 {as amended), Art. 2. The fiscal veur is hereby fixed
ut 4 period of oae (1) year commencing an 1st Hambe and ending on 30th S2ne of the
following vear.

FProclamation No. 173 of 1961 {us amended), Art. 33 {(ch [Tucome from sources
chargesble under Schedule C of this proclamation shall he declured aonually as
fodtorws:

(1} If the taxpayer is required by regulations issuad by Our Minister of Finsnce to
keep books of secount and records in such a way ws to be ahic W submit to the
Income Tax Authority at the end of the vear a balance sheel und o prafit-end-lass
account with necessury specificatinns: within foer (4 maniks from the end of the
anmuab sccounting perfod for which the tax & due:

(1 I the wspaver is required to keep only sueh hooks of aceount and records as
may be accessary for Dim ty submit tw the Income Tax Aathorive at the end of the
veal o semmiary of s daily revenue and cxperditure, divided, or not, in certain
groups, as it may be prescribed by regulutions issued by Our Minister of Finance:
within two (2] months from the and of the annual accounting period fur which the
is due:
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(HI) If the taxpayer & not réquired o keep any hooks or records: within thicty (3
days from the end of the annual aceounting period for which the tax is due,

*In connection with classification of tax periods and the obligation 1o keep books of
accounts and records, see Arts. 25-29 of Legal Notice No, 258 of 1962,

Civil Code, Art. 1860 (1) and (3); Petiod Fixed in Months (analogy). (1) Where the
period is fixed In months, or $0 a5 10 inelude severa] mooths, the debt shall be due on
such day of the last month as correspondds by its number to the day of the making of
the contract. {2) The thirteenth month of the Ethiopian calendar shall not be taken
intoy account,

FCwil Cade, Art, 1848 Calculation of Period. {1} The pericd of limitation shatl not
inctude the day feom which such period begiog to run, {2) The action shall be barted
where the kst day of the pericd of limitation has expired without having been used.
{3) 'Where the lust day of the period of limitation is a heliday at the place of
payment, the aetion shall be barred on the next working day.

“Proclamation No. 173 of 1961 (as umended), Att, 68, Any taxpayer in one of the
categories specificd bebow who fails to maintain such records and books of account
us may be preseriled by Cur Minister of Finance shall pay a penahty of twenty per
cent (20%;) of the amount of the 1ax due.

“Praclumution No, 171 of 1961 (as amended), Section X1, Payment of Tax. Arts, 44
48 inclusive.

"Proclamation No. 173 of 1961 {us amended), Section X, Assessment of Tax.  Arts.
3843 inclusive.

"Civil Code. Art. 2164: Undue Payment. (1) Whosever has paid what he was not
required to pay muy recover it Chil Code, At 2106;  Sufficlent Cauge. (1)
Recovery shall not be admitted where the payment was in discharge of a barred debt.

“Proclumation No. 77 of 14975 as amended), Are 26.

“Proclamution No, 205 of 1963 {us wmended), Are. 15 (€). If & manufacturer has
submitted his manthly declavations amnd paid 1ux thereon in due time, and does ngt
receive, within a period of five (5) vears from the date of receipt of the declaration
by the Tux Authoritv, o notice assessing an umuount of wx different from the amount
of tin declared, the tiy declired shuli be deemed 1o have been approved and shall
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bacome finzl and conclusive: provided, however. that 1he provisions of this paragraph
{c) shall not relieve the taxpayer from liahiliy from the payment aof Ly which kas not
been set forth in the said declaruton. Ar 21 () If o trader has submitted his
guarterly returns and paid the 1emover tus in die time, as prescribed in Article 20
hereof, and if no different assessment his bee s made by the Tux Aothority within five
{5) years fram the end of the quarier of the year af which the 1ax was due, the tax as
caleulated on the basis of quarterly retwens submitted by the trader shall be finul and
conclusive.

“Prociamation No. 173 of 1961 [us amended), Art. 6. Any tnpayer who, heing
required to do so, fails to declure his or {of an organization) i income withio the
perind specified in Artiele 35 hereof may be wssessed by Tneone Tax Authority, as
penalty, twenty per cent [20%) of the amount of s finally assessed by the swid
Income Tax Auihority.

“Proclamation No. 173 of 196] {us amended), Art. 67, Any taxpayer who fails ta pay
the full amount of tus due within thicey (30} days etter the puvitient is due shall pay
a penalty equal to twa per cent 129 of the amount of tax which is in default, in
respect of every thirty (20} days during which payment i in default, up o a masimum
penalty of fifty per cemt (50%) of the amount dhee.

“Proclumation No. 173 of 1961 (a5 amended), Art. 37, Decluritions shall be made
on special forms supplied by the Income Tux Autharity, which forms shall contzin
particniars regarding all revenues and expendituzes 1o be tken into account in
ciwmputing taxable income.

BCivit Code, Art. 1852: Effect of Interruption. (1) A new period of limitation shalt
begin to run upon each intecruption. (2) Such period shall be of 1en years where the
debt has been admitted in writing or csablished by a judgment.

®Proclamation No. 173 of 1961 {is amended), Art. 4. If no records and books of
account are maintained by the taxpayer, or if for any reason the records and books
of accounts are unacceprable to the Income Tax Authoeies. or i the tuspayer fails 1o
declare his or its income within the timg specified in Art. 35 hereof, the Income Tax
Aunthority may assess the tax b extintation (emphusis supplied).

PProclamation No. 73 of 1961 (as amended). An. 35, An appeal must be made
within thirty (30} Juvs from the date of delivery of the notifieatios of e assessmant
to the laxpayer; if no appeul is made within this period, or if the appellant fails to
depasit or pay, within the same period, the amounis referred 1o in paragraphs (b), (c),
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fd) or {e) of ariicle 34 hereof, the assessment of 1ax made by the Tax Authority shall
he considered ay final and conclusive and immediately executive.

TSee A, 62 of Proclamation Ne. 173 of 1961 {as amended).
“Gee Arts. 57 and 61 of Proctumation No. 173 of 1961 (as amended).
See Asts 38-61 of Proclamation Xo. 173 of 1961 (as amended). -

“Transluted literully into English, the introductory provision 1o Article 70 (¢) of the
Amharic tex: reads without prejudice to the provisions of Art. 41 of this Proclamation
und A 53 of the principal Proclamation .. Thus, if the Ambaric version is adopred
fur zpolication, it appears {o defext the whole purpose of A TG (c).

Prowizmotion N 173 of 196) (as amended), Art. 70 (¢).  Notwithstanding the
provisens ol Anicle 41 of this Proclamation and At 535 of the principal
Proctamation, the Income Tax Aurhority is authorized to revise, at any time, any of
s previous assessments of the tax in cases where it appears tha the tax payer: (i)
omitted to give o full and proper declaration of income: (i) refused to supply
information or supplied the Tus Authority with false information concerning the
soirees uf his icome or aize of his operations; (i) committed any other (tax) offence
puni=huble under the Penal Code of the Empire of Ethiopia.

Moge: The words "any sther offence” must be taken to mean 1ax offenses.

™It is important to note 1hat there is a problem in applying Article 70 {¢) 10 the case
poverned hy Artiele 4] owing 1o the absence of a previous assessment made by the
Tax Authority in the ordinary sense. As a result, we have no choice bul 1o regard the
payable on the income sel forth in (he declaration, and deemed to be approved by
virtue of Article 41, as the origina) assessment of the Tax Authority.

lncidentally writer would like to point out that the right to revise a previous
assgssment in virtue of Article Tie) may not be supplied w0 the siteanion where an
apprest is mede against an assessocent notification, and a decision is rendered by the
Tux Appeal Cammissivn ur by the regular appellate courts.
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Joumal of Ethiapian Law Vol 16, 1993

AN OVERYIEW OF THE RIGHT TO STRIKE IN ETHIOFIA
By Tilahun Teshome

.. Conditions of labour exist imvolving such injustice, hardship and
privations to large numbers of peaple as to produce unrest so great that te
peace and harmony of the world are imperitled .... the failure of any nation
ta adopt hurane conditions of labour is an obstacle in the way of other
nations which desire to improve the conditions in their own countries ..."

1, General

In any system of industrialrefations where emplayers and workers are bound
by contractual relationships with separate and, at times, conflicting interests, it is
raturat Tor the employer to exert his superior ecenomic power and managerial skill
to take as much of the gain as possible from the production and service rendering
process. It is likewise naturalfor the workers to wage their own struggle by effective
utilization of their organizational sirength to obtain a better share of the profit, good
warking conditions and empleyment securily. Stoppage of work as a cellective
MeRSUTE 10 SECUCre ONne Or a vnriéty of econamic or secial ends, commonly referred to
as sirike, is but one aspect of this strugple of workers. 1t 1s an act ".. by a body of
workers fur the purpose of coercing their employer 1o accede ta same demand they
have made npen him, and which he has refused".’

Strike grew out of the wage system in modern capitalism thal paved the way
for trade unionism and the instituticn of collective bargaining. It is not a stoppage
of work resulting in the termination of the contract of employment, snd the workers
continue to be attached to their place of work

The majority of such economic sirikes result from conlroversies over wages.
Disputes over kmprovement of work conditions, necupational safety, decrease in
working hours are aiso expressions of economic sirike. Points of coniroversy between
employers and workers over unien recognition and discriminatoryemployment policy

Assistant Professor of Law, Addis Ababa University, former judge of the
Supreme Ceurt of Ethippia.
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resulting in strikes are also included in this category although they sometimes embrace
ather social and political dimensigns,

Pouical sirikes, on the other hand, are not motivated by the immediate
economic interests of workers and thus do not spring from contractual relationships
with their employers. They are usually called by federations or confederations of
trade unions or other pressure groups for political objectives.?

As a right, sirike is recognized in many countries the world over although it is
not uncommon to come across pieces of legislation that require a series of specified
efforis towards dispute settlement before conducting the strike. There are, of course,
totalitarian regimes which are excepiions to this general rend that view all forms of
strike as subversive. But the widely accepted view places recognition of this basic
right as an issue of the day.

Modern developrments in public international faw are also in Eavour of this
trend. That ... everyone has the right to work, to free cheice of employment, to just
and favourable conditions of work .. [o just and favourable remuneration ensuring for
himself and his family an existence worthy of human dignity .. i5 enshrined under
Article 23 of the United Nations Universal Declaration of Human Rights,
Furthermore the tight to strike 1% explicity recognized under Article 8 of the
Imernational Covenant on Economie, Social and Cuoltural Rights adopted by the
General Assembly of the United MNations.

The International Labour Organization (ILOY toc has zdopted a number of
conventions and recommendations dealing with freedom of association and the right
of codlective hargaining of workers which states-parties are required to give
recognition and provide guarantees for their effective implementation in their
respeciive jurisdictions

These convenrions and recommendations recognize the right of workers 1o
establish and join trade unions of their choice, the right of unions to draw up their
constitutions, to elect their representatives and to freely organize their administration.
Interferences impeding the exercise uf the right to organize resulting in the dissolution
or temporary suspension of trade unions, or anti-union discrimination in respect of
empioyment or promotion and dismissal of workers for reasons of participation in
union activities are steictly prohibited. Even the law of the land under the auspices
of which the unions operate must not be applied 1o impair these guarantees.
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As the main theme of this paper is to treat the controversial notion of the right
1o strike from the Ethippian perspective, in the forthcoming discussion an attempt is
made to make a brief survey of past and present kegislations pertaining to 1he subject
in light of these general consideraticns.

2. i lamation No. 210 of 19

Ethigpian legislative history shows 1his Proclamation to be the first of its kind
enacted in the area of industrial relations. As expressed in its preamble, its objective
was the creation of conducive labour conditiuns and the settlement of labour disputes
by means of collective bargaining. Labour dispute is defined as meaning any point
of misunderstanding concerning the terms or tenure of labouwr conditions; or the
eligihility or authority of a person claiming the right 1o represent ¢ither employers or
workers in 11;1o:g|:}tfatil=lg,. arranging, fixing, maintaining or modifying the terms of labour
conditions.

A machinery for the settlement of trade disputes known as the Labouwr
Relations Board was set up, with powers to consider, congiliate and arbitrate such
disputes; to consider any complaint of unfair labour practice, to prohibit any such
praciice, 1o direct any persons, groups of organizarions to abstain therefrom; to
enforce ils decisions and awards by appropriate means; and to recommend to the
Wlinister of Community Development and Social Affairs the dissolution of
oreanizations.® An appeal from a decision of the Board on guestions of law, not on
findings of fact, was allowed to be taken before the then Supreme Iomperial Counrt
ts power was Lo examine such decision, and if there was any error of law o refer the
case o (he Board for finad action, giving at the same time binding directives oo
guestions of law.’

The Proctamation further recognized the rights of associations of employers
and warkers as well as the system of collective bargaining. As such workers were
granted rights not only to form and juin trade wnions but also o have their unions
affiliated to groups of unions confederated on a country-wide basis.® The term strike
was given statuiery definition as being:

w Gy temporary cessation of work By the concerted action of a group of
employees tuken in connection with and fmended as a means af
influencing an existing labour dispute.”

Diespite this definition, however, the Proclamation did not have any provision
in which the right of workers to strike as a means of securing their demand was
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racognized. It did not expressly deny it either, It prohibited unfair practices and it
defined certain forms of strikes as elements of such unfair practices.”® Difficult as
the task of drawing ary distinction between the forbidden practices and others may
be, l&t us now éxamine the provision at some lenpth,

The first proviso imposed on all forms of strikes was that they should not be
initiated, orpanized and conducted by any other person or group except trade unicns.
Even workers of an undertaking with a serious trade disputs could not conceive of any
idea of conducting a strike unless they bad a unlon, Workers in undertakings with
less than fifty workers were not allowed to form a union although it was possible for
them to join general labour unions with workers of other undertakings, But this, at
the time, was a rare ocouITENgE,

It was also an unfair labour practice within the meaning of the Proclamatiod
to incite or conduct a strike which was outside the scope of the lawful activities of
trade unions. The scope of activities of trade unions was taken to be the regulation
of labour conditions and activities permiitted in the Proclamation, as well as the study,
protection and development of the economicsocial and moral interests of their
members. It was in the seope of activities of trade unions to negotiate frealy and
voluntarily matters in the field of labour conditions and settle disputes arising
therefrom by peaceful means whenever possible.”

Strikes initiated without willingness 1o negotiate in pood faith or arbitrarily
were likewise said to fall within the domain of unfair labour practices under the
Proclamation. In this respect questions t¢ be raised are: What is meant by initiation
of arbitrary strikes? How is one to establish failure to show willingness to negotiate
in good faith? ‘What, after all, was meant by such terms as good faith and
arbitrariness? Which body was empowered to determine the existence of these
reasons? No explanation was given on these and related points of controversy and
it seems the interpretation was left to the Minister of Community Development and
Social Affairs, who had wide powers to implement the Proclamation and to issue
subsidiary regulations for the better carrying out of its provisions." Other bodies in
whom the power 1o interpret the Proclamation was vested were the Labour Relations
Board and the Supreme Imperial Court,

Similarly, conducting or initiating strikes prior to submission of the dispute to
the Labour Relations Board and before the expiration of a period of sixty days
following such submission as well as corducting strikes in violation of or against the
final decision or award of the Board was also an element of unfair labour practice and
thersfore unlawful in the eyes of the Proclamation, First, the attention of the
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employer must be drawn to the dispute that might lead to the intended strike. In the
event of failure to reach an agreement acceptable to the parties, the law required it
10 be taken before the Board. The Board, after having exhansted all possible means
of arriving at amicable settlement, had two options. It might reject the demands of
the trade union and its petition for strike upon such terms as it may think appropriate,
or it might grant the patition to strike so that the employer eoultd be foreed 1o subrmit
t¢ the demands of the union. Ft was also possible to inftiate and conduct strikes sixty
days after taling the dispute before the Board and if the latter failed to render any
decision or award. Silence of the Board, for one reason or another, made the strike
lzwiul once the prescribed time lapsed.

S5till other situations of strike that constitnted unfair labour practice were those
that were accompanied by violence, threats of force or unlawful publicity. Encidents
of violence and threats of force are not difficult to understand. But the meaning of
the phrase "anlawful publicity” is controversial. What mode of publicity was lawful
and what was not? Were unions banned from circulating decuments and leaflets on
the strike to their members and o the public? Were they expected to have
information on the strike censored? Was a press release on the strike untawful?
Who was to decide its unlawfol nature?

The last fiem inclided in the unfair labour practices list was more of
categorization of the work by reason of its vital public namre, or the essential
character of the services rendered. In the language of the Proclamation, strikes
initiated and conducted by workers engaged wiihout limitation, in the provision of
electrieity, water and other public utiiity services, telephome and telegraphic
communication, and transportation services were not lawful. With the exception of
transportation services, other activities were as much of public businesses at the vme
of the enactment af the Proclamation as they are today,'

The emwmeration was not exhaustive, however, as the very phrase "without
limitation" implies. How then was the limit to be set up? Was it onee again an issue
left to the Minisier of Communily Development and Social Affairs? 1t was also 2
question that challenged the competence and independence of the Labour Relations
Board and that of the Imperial Supreme Court. What was the guarantee available
if employers or public authorities kept on saving the work threatened by a strike
action was essential in character? A strike by its nature, [s an undesirable
phenomenon, Workers, in most cases resorl 1o it when all amicable efforts of sentling
a dispute fail 10 produce & pesitive result. It is the last card with which they play to
exert pressure over their employer. Without mechanisms devised to limit the broad
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interpretation to which the phrase "withouwt limits" is subjected, one could not eonceive
of any effective strike under this Proclamation,

3. ] aton Mo, 64 of 1975

The Labor Relations Proclamation No.210/63 of Imperial Ethiopia was
superseded by the Labour Proclamation No. 64/1975 upon the advent of the
Provisional Military Administrative Council, widely known as the Qerguc t the
country’s political arena. Although there was no express provisien which, in
particular, repealed the former legislation, the reading of article 111 in the latter, in
which laws, regulations or decisions inconsistent with the new law in respect of
situations provided therein were to have had no effect, rendered it redundant on
mnatters pertaining to industrial relations for all intens and perposes, No mention was
made in it of emplovers’ associations and the very term emplover was replaced by the
word undertuking, deliberztely or otherwise, Cine may be tempted to attribute these
omissions and replacements to the apparent or real affiliation of the then palicy
makers o communist ideology.

Comprehersive as the legislation may seem, with, of course, 1 oumber of its
own merits and drawbacks, and eontroversial as interpretations of some of its
provisions were, this writer will try to limit the discussion (o the provisions pertaining
e organizational independence of workers and their right to strike.

Meedless 1o say, workers were granted the right to form and become members
of trade unions; and similacly wnions were given the right to form and become
members of industrial trade unions, which in wrn were allowed to establish one
mational association namely, the All-Ethiopian Trade Unien {AETULY  The
organizationul structure of these unions was more of a paramilitary sel up designed
e serve the idea of the so called democratic centralism which was applied to many
of the organizations of the time. Only one trade union was to be established in 3
single nnderraking. Lower trade unions were to be subordinates to the higher ones
and members were required to maintain strict discipline. Trade uniens at the botiom
of the ladder were obliged to accept and implement the decisions of superior ones.”
All unions were also expected to respect the norms and comply with instructions of
political organs, especially that of the party which legally assumed the patronage of
providing politicat ;md ideological guidance to the Ethioplan society, trade unions
being no expecetion.® It was also their duty to see to it that laws, regulations,
agreements, work rules and procedures were strictly observed by their members.”
Trade Unions orgunized before the coming into force of this Proclamation were
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dissolved and their rights and obligations were transferred to the uniens formed
according to the new law. No different was the fate of the Confederation of
Ethiopian Labour Uniens {CELL) which was only a veluntary and free association
of the numerous unions that flpurished doring the Imperial era.  All its rights and
obligations were transferred to the All Ethiopian Trade Union.™ The national union
was recogrized, dejure at leass, as the representative of 211 workers in the country with
powers 1o ".rguide and supervise the labour movement znd issue direetives 1o unions
to ensure Ih;iizfgnctioning in line with socialist principles."™

The monolithic nature of the structure of these trade unions and the denial of
choice of trade union membership was, obvicusly, criticized by many. One report by
experts of the International Labour Organization clearfy said that the legislation was
at variance with the right of workers to establish und join trade unions of their choice
contained under Article 2 of the Freedom of Association and Protection of the Right
1o Organize Convention No. 87 of the ILO which was ratified by Ethiopia long before
the promulgation of this Proclamation™ The report noted the advantages of a
strong trade wnion movement which is free from the shortcomings associated with
undye multiplicity of small and competing arganizations, hut at the same time
reghitered the ohjection of the experts ower unification of trade unions by legislative
meuns. In this respect it went on 10 sav:

w Hrere is o fundemenad difference Setween g siteation e wiich o trade
whion aanopaly i nsticded o ehnained By legistation and the factheal
situatinns which are found to exist In centain counires in which e
workers or thefr trade uniont join together vofuntarify in o single
organization withowt this being the resuit of fegisiative provisions adopted
ter thiat effect.?’

A5 to strike, the Proclamation defined the ierm in much the same way as the
previous fegislation did, In addition, sueh cotions as slow-down, disruption of work
and preventing others from working were considered to constitute z strike.™  But
this one 1w failed 10 give express recognition of the right to sirike. It rather
described unlawful sirikes as those:

1. initiated without there being o collective trade dispute to which the
triale union is @ party: even if there is 2 collective trade dispute the
case hits not been referred to the Labuur Division of the High Count
and even if it has heen referred fifiy Guvs have not elapsed beflore any
decision i given;
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2, initiated in opposition to the decision of the Awraja Court or the
Labour Division of the High Court.

3 initiatad in violation of the constitution of the union.®

Obvious us the cumbersome nature of this provision is, let us briefly explore
the message it was intended to convey.

As poimted cut above, although the Proclamation did not provide a provision
on the right, it is possible to arpue g coptrario from the meaning of the quoted
provision to infer what a lawful strike i3 81l about.

Suikes are mainly natural consequences of unresolved conflicts between
workers and their employers, The Proclamation did not, however, take all forms of
disputes for causes warranting a strike action. In the first pace, the nature of the
dispute had 0 be collective as distinet from individual. Secondly, only the trade union
in a given undertaking had to be the initiator of the strike, Questions may arise in
this regard. Whar was meam by individual and collective trade disputes? How were
the union 2nod ity members expecied to demonstrate their solidarity with a worker
against whom gross injustice was done even though his dispute with the employer was
of an individugl nawere?

Definitions of both classes of wrade disputes were, of course, provided in the
Proclamarion. But drawing distinctions between the two was not always as simple as
its reading would seem to imply.” Nevertheless, once the dispute was classified as
eollective, only the union was allowed 1o initiate and conduct the strike. No other
bady or individual member eould asseme this task no marter how prave the cause may
be 10 the workers. The cause must also be limited only 1o matters affecting workers
ir the underraking to which the trade union was affiliated. Any other cause was rued
out persg. This made calling sympathetic 2nd general strikes an cutright impessibility.

Next comes the procedure to be followed for a pre-strike settlemnent of the
dispute. Before any meaningful strike action was cantemplated, the trade urion was
expected 1o draw the attention of the Labour Division of the High Ceart o the
dispute. Even then, the union had to wait for the prescribed fifty days to lapse. If the
court were to prohibit the petition, the whole thing weuld end up there and then.
Insisting on the strike action thereafter was tantamount to a criminal offence entailing
loss of liberty or fines.
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[t is also stated that strikes were deemed 10 be unlawful if conducted in
violation of provisions contained in the constitution of trade urions, The constitution,
among other things, must include the objectives of the wnion, rights and duies of
members, duties and responsibilities of leaders, general and other meetings of unions
and their funetions.®

The law was silent regarding incorporating dispute settlement procedures in the
constitation of trade unions. But us the enumeration was not exhaustive, it is safe to
wssume inenrpiwaiion of these procedures in a constitution of a trade onion as long
us thex do nob conluin clements contrary to the provisions of the Proclamation,
whatever this muy mean.  If so. no sieike most be conducted without faithfily
Following what was Lud Jown in it

These difficult restrictions imposed on the right to strike were also subjectad
to severe eriticisms by experts of the Internationul Labour Organization. They
comsidered the effects of the provision a5 rendering impossible ", for alt practical
purpses, 1he right of workers o L arike action for the furtherance or defence of
their interesis” The experts in this connection pointed out that” ... the effective
probibiion of sirikes constitutes u considerable restriction of the opportunities vpen
tor trade undons.”  Lvea §f the law of the land was respected by the Freedom of
Associations Convention, it must mot be applied to impair the guarantees provided in
it" including the right of trade unions to organize their activities™.™

4, The Labour Proclamation Mo, 42 of 1943

The demise of the Dergue was fallowed by the formation of the Transitional
Government of 1oday’s Ethiopia, a few weeks afler forces of the EPRDF took control
of the country.” 1n one of the moves to transform the socio-palitical fabric of the
nation in accordance with their political ideals, the new leaders have recently enme
out with ancther labour legistation,

The new buw recognizes the right of bath workers and employers to form their
organizations und partieipate in them. It is alse possible to form federations and
confederations of trade unions and employers’ associations.™ Only a single trade
union, however, may be established in an undertaking. To qualify for trade union
formation the number of workers in the undertaking must not be less than twenty.
Those in undertakings with less than twenty workers muy form general trade unions
with other workers in different underrakings provided they fulfill the required number
of twenty.™ This approach is transplanted inw the new Proclamation from the
provisions of its predecessar.
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So far as the organizational structure is concerned, the new Proclamation has
done away with some of the restrictions contained under Proclamation 64/1975.
Although the praciical application of the law is yet 10 be seen, no mention is made
of creating a single national confederatipn of trade unions, It even suggests the
possibility of creating more than one confederativn by baving down the word in the
plural. The principle of organizational centrulism and the requirement of stricl
discipline is no where to be seen. Potential interference by public authorities and
political groups with union aceivic s uppears to hove been reduced o some extent

The objectives of trade unions, their federations and confederations alike, are,
indeed the furtherance of the interests of their members. In view of this fact,
however, there is a prowvision in the Proclamation that casts doubt on the intentinns
of public officials, or those responsible for the drafting and implementation of the
Proclamation at the very least, whether they want to leave the entire business of union
activity to the full discretion of its cfelulu? members, This is manifested in a provisivn
which states that rade unions, their federations and confederatinny shall:

ensire that laws; repelations, directives and Statements are KRown R
observed and {mplemenied by members.™

Questions may urise 4t this point. Why do we need o hove this ides
incorporated in the faw? 15 a wunion expected to assame Sl position of low
enforcement agencies?  How do union members implement Leas, eepulatioons,
directives und even stutements of the stae? What measures woubd o union take
apainst o member whe fails 1 perform speh a task?

Respect for the low of the lamd is 2 duty incumbent cpon overyene, Thia is
clearly stated under the Freedom of Associations and the Right o Oryganize
Converntion of the ILO s welll But it s not in the provinee of frade anioft activity
to ensure observence und implementation of laws and regulations, The stute hus se
up its own machinery to perferm this k. One joins a rrade union not hecause he
inkends 1o perform sueh functions hut to geard and promete his interest wgether with
that of his fellow workers, That everyone must sive due respect W e law goes
without suying, But that he must pHay the ride of o Lew enforee ment officer does not
follomw,

With this observaiion in muind, ler us new ez wher e new TProglamation has
in store for strikers, There is o chupter devoued to the mezning and procedures of
conducting a strike actian, e muin arlicle of which s guuied beiow
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L Workers have the right 1o strike to protect their interest in the manner
prescribed in this Proclamation ...

3 Mpmmwﬂofmbmkfmaﬂmappﬁmmm(m)qf
undertakings referred to in Article 136(2) of the Proclamation™

& closer scrutiny of this article sheds light on the class of workers the right is
said to apply to, the procedural requirements for conducting a strike action and the
subject matter of the strike under contemplation which we will separately deal with
as follow:-

4.1

Not all kinds of workers have the right to seek, imdate and conduct 2 strike
action. There are workers who are effectively excluded by the Proclamation from its
scope of application. These include, amongst others, public servanis, members of the
armed forces and the police and persons holding managerial positions. The Couneil
of Ministers is also given power to determine the applicability of this legislation to
warkers employed in foreign diplomatic missions and international organizations
within the territory of Ethiopia as well as those employed in religious and charitable
organizations,®

Members of the public service, armed forees and the police are naturally
coverad by spacial laws governing their activities. The status of public servants, for
example, s determined by a regulation which is still in force. Workers in the public
service are unequivocally prohibited by this regulation from going on strike or
participating in any concerted action.®

In this respect, as maoy countries, ours being no exception, take strikes by
public servants as serious and sensitive issues, Convention No. 151 and
Recommendation Mo, 159 of the !0 need to be taken cognizance of. The
Convention deals with the protection of the right to organize and procedures for
determining the conditipns of employment in the public service. It takes note of the
considerable expansion of public service activities and the need for spund labour
refations in the area. It applies to all bound by contracts of employment in the public
service with the exception of those high level employees whose functions are normally
considered as policy making or managerial and those whose duties are of a highly
confidential nature,® The Comvention requires members of the [LO w grant
adequate protection against amy and all acts of anti-union discrimination similar to
those granted 10 other classes of workers under previous Conveations. The rights of
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workers giployed in the public service to organize and o bargain collectively is
respected and all protection accorded to individual workers and trade unions were
extended te individual public servants and their associations. With regard w dispute
setilememnt procedure the Convention has this o say:

The settlzment of disputes arising in connection with the determination of
terms and conditiors of employmen shall be sought, as may be
appropriate 1o nationa! conditions, through negotiarions between the parties

or through independent and imparial machinery such gz mediation,
conciliation and arbitration, establiished bt such a monrer os to ensure the -
confidence of the parties involved.

Whether this country has ratified the Convention or not is not within the
knowledge of this writer. But the fact that public servants are once again effectively
précluded from the exercise of these rights by the {ngenious method of elimination
from the scope of application of the new Proclamation, he is certain.

The second class of workers who do not have the right to strike under the new
law are those who are said 1o be engaged In essential services. The Proclamation
defines these services as those rendered by undertakings to the general public. They

include:

afr fransport and reifway services;

undertabings supplying eleciric power;

tndertakings sipplying water and cemying our city cleaning and sanifation
SEFViCes;

wrbant and inter-urban bus sendices and piling stations;

hospitals, clinics, dispenseres and pharmacies;

barks;

fire brigade services; and

postal and telecommunications services.™

oo h

FOTh O R

Numerically, the waorkers engaged in the province of what the law calls
essential services do constitute a sizable rado of the population of rrade union
membership in the country. It may also be expected thar it is in these undertakings
that the highly qualified and politically conscious labour force is to be found. Then
how does the law attempt to campensate for the denial of this essential right to these
workers? One’s effort to look for an answer 1o this question in the new Proclamation
will be 10 no avail.
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The raison d'etre of denying workers the right to strike in these undertakings
is m]}En_t;ntmus tao. There are those who argue thar the activities performed by these
workers are so vital for the public at large. and the effects of strike so devastating as
to result in an jrreparable damage that it {s proper to prokibit such strikes. They say
such strikes are prohibited not because their _abjects are unlawfal but because it is
believed that stoppage of work is 50 sermus as 10 produce injury to the imerest of the
general public.

Those on the ather side of the fence contend that the right to strike is not a
hixury workers can afford to go without. First, they say, it is a wiolation of the
principle of freedom of association enshrined in the warigus conventions and
recommendations of the ILO, the UM Universal Declaration of Human Rights, 1he
LN International Convenient on Economic, Social and Cultural Rights and a number
of other internationial documents. To draw distinetions between workers simply by
the nature of the work they perform. they further argue, is tantamount to the demai
of the equal p Protection of the law,

The other points that must be considered are the difficulty of differentiazing
._essential services from other kinds of services. Essential services are defined as those
services rendered by undertakings to the general public. Apart from activities clearly
stated in the provisions whichk we have seen above, this peneralized expression may
also suggest the possibility of including other activities in the definition of essential
services. How, then, is it possible to delimit the wide interpretation to which the
provision is open? What, after all, makes a cerrain form of service public and
essential? We have seen, for example, that workers in undertakings that provide
urban and inter-urban bus services are denied the right to strike. What if lorry
drivers, say those working in the Ethiopian Freight Transport Corporation, decide to
go on Strike? Is not the service they render to the public as essential as that of bus
drivers? Some people might say iz is, Others might not. Their argument depends on
which end of the stick they may find themselves positioned ar on their subjective
agsesstnent of the problem ar hand. Preference of one argument to the other in the
event of controversy will undoubtedly be a ehallenge 1o members of the new Labour
Relations Board and those in the judiciary.

Be that as it may, one should not unnecessarily extend the list of activities 1o
many fialds with a subtle objective of legally blessing effective paralysis of strikes in
all major fields of the economy. As the right to strike is so pivotal to the freedom of
association of workers, any political order that boasts of promoting the causes of
justice and democracy musi stand pat in its policy by adhering to respect it.
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42 Pr i et Matrter of the St

The right to strike is exercised by those workers to whom it is granted only
when it is initiated and condected in 2ecordance with the manners prescribed in the
Froclamation. As such before resorting 1o any form of strike they are expected o
give advance notice to the employer through their union indicating their reasons for
so doing: they should make all efforts to solve and settle the dispute through
conciliation, the strike action should be supported by a majority of workers concerned
in which at least two-thirds of the members of the trade union were present; and they
should ensure the observance of safzty regulations and accident prevention procedures
in the undertaking.™

It i not sufficient 1o give advance notice of at laast ten days to the amployer
bur it is glse necessary to serve the same to the representative of the Ministry of
Labour and Social Affairs in the area or the concerned government offices, whatever
this may be. One may ask why unions have to notify the action to these bodies, The
obvicus reason is security. Others may be matters of policy because the Minister is
the one responsible to oversee union activities, Can you guess what more?

Next comes the requirement of conciliaiion. Trade unions are expected to
make all possiblie effores to solve and seutle their disputes through the institution of
conciliation which in the definition of the Proclamation is

e thie activity vonducted By w priviie person or persom appointed by the
Minister ct the joint request of the parties for the purpose of bringing the
parties together and secking o arrange between them voluntary sentlement
of « labour dispute which their own efforts alone do not produce.™

Matter that come befgre the competence of a conciliator are disputes of a
collective naiure like wages, conditions of work, collective bargaining, etc., that affect
the entirety of workers and the existence of the undertaking. To this end, the
conciliator endeavours to bring about amicable settlement of the dispute within thirty
days after the dispute is brought before him. If he fails to do so within the preseribed
time limit he submits his report to the Minister and gers out of the picture,”

It might seem that lawful strike is possible once the dispute is taken before the
conciliator and his effort 1o bring about any meaningful settlement fails, if the parties
do not submtit the dispute to the Labour Relations Board,™ and further if the
requirements of advanes notice are observed. But the pre-strike journey of workers
does not end up there and then, Anyone of the parties may submit the matter to the
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Board ard the strike action must wait for another period of thirty days within which
the Board shall give its decisfon. The Proclamation does not provide the time limit
for submitting the maiter to the Board. But Lhe exigencies of the problem demand
an imnmediate action and what is meant by immediate action st be construed by the
standards of a reasonable person.

Yet again anyone of the contending parties may appeal against the decision of
the Board to the Central High Court within thirty days after the decision has been
read to or served upon him which ever comes first. The appeal must be restricted to
a question of law which the appellant thinks has materially affected the Board's
decision” What constitutes an error on a question of law and what does not seems
.0 have been left to the subjective discretion of the justices of the Central High Court.
Anyway, once the appeal is taken, the union is expected to observe still another
period of thirty dayvs within which the court may decide on the dispute.

On appeal the Central High Court has two options. The first one, which i5 an
eagy way out, is o affirm the decision of the Board in which event the union may or
may not procesd with the sirike action depending on the decision. But if the Court
is of the opinicn that the Board erred on a guestion of kaw that materially affects the
outcome of the Jispute at hand it:

w» Shall remand the muatter (o the Board for further action not inconsistent
with the Court's determination, with or withowt detailed count directives,
bt the Court shall rot itseff reverse, miodify or amend the Board's
decision.®

A person having a closer look at this provision may raise questions such as:
How does such an error materially affect the outcome of the dispute? How does the
Court arrive at a determination inconsistent with that of the Board if it "shall not
reverse, modify of amend the Board's decision™ What else may actions of remand
by the Court” with or without detailed ... directives” amount to zpart from reversal,
madification or amendment of the Board's decision? What will the outrome be if the
Board still insists on the correctness of its first decision?

Pozing these questions the answers of which are open 10 some degree of
controversy, when one looks at the hurdles unions have to face before conducting a
lawfu] strike, the dispute may go all the way from mutual negotiation of the concerned
parties to the conciliator, to the Labour Relations Board and to the Central High
Court before the contemplated action becomes viable, The minimum number of days
1o be observed comes e a hundred and thirty, f.e. ten days of advance notice o the
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employer and the concerned government office, thirty days each before the
conciliztor, the Board and the Central High Court with an additional pediod of thiry
more days granted to the party who intends to appeal sgainst the decision of the
Board to the Central High Court. And God knows what will surface in the seantime,

Coming to the remaining procedural requirements, that the dacision to strike
must be supporied by the required number of workers is not hard to grasp. But that
strikers are bound to ensure observance of safety regulations and accident prevention
procedures sounds enigmatic, Why does a striker have ¢ observe these regulations?
Iz not & strike an action taken by workers in vnison to bring the employer to their
terms? How are these regulations and procedures to be observed? Faiflure to do so
does not have much to do with a strike action. Ii is a separate concept that deals with
the individual puilt of a worker or an employver which by itself has ¢vil and sometimes
penal consequences.

As to the subject matter of strikes, any lawful action within the meaning of the
pew proclamation must have protection of workers' interests as its objective. But, the
phrase "protection of interest” iz open to different interpretations. The contextual
reading of the variops provisions suggest the assmnption that for a labour dispute to
be a cause and motive of strike it must have a collective character. But no where in
the Proclamation are individuai and collective trade disputes defined. Enspire of this
seemingly deliberate omission to define the two classes of trade disputes, the
Proclamation makers reference to both in some of its provisions; Article 138/1/ and
Article 142/1/ to cite but two. This omission is likely to aggravate the already
existing, controversy in applying these concepts to practical problems for some time
10 come as Ethiopian courts do not follow the principle of siare decisis in adjudicating
Cases,

In an attempt to fuse the coneept of both ¢lasses of disputes Jaid down under
the previous Proclamation No. 64/1975, the law generally states the definition of a
"Labour dispute™ as:

-~ @y coniroversy arising between o worker and an emplaver or trads
union and employers in respect of the application of law, collective
dgreements, work niles, employren! contraet or customary mles and also
any disagreement an.wgg during collective bargaining or in connection with
collective agreemenis.

The other related point that deserves our atlention at this juncture is the
possibility of conducting general, sympathetic or other forms of strike. The
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Proclamation only speaks of economic sirikes relating 1o the collective interests of the
unionized workers in a single undertaking. They must show that they have a vested
interest in the outcome of the d!spl]tl! We can, therefore, say that the new
Proclamation to0 excludes expressions of solidarity workers may manifest to each
other by way of genernl or sympathetic strikes.  Although federations and
confederations of trade nnions are recopnized, they cannot call such strikes, nor can
they be parties to trade dispute proceedings before conciliators, the Labour Relations
Board or before courts of law. One may wonder why the legislators felt the need for
setting them up. Their funcuuus are no more than political helter-skelter, 1o the
observation of this writer at least™

43  The employer

‘When dealing with labour disputes of this nature, the other crucial aspect 1o
be considered is the position of the employer. Employment relationship is primarily
a juridical act that results from a coatract between the worker and his employer. As
such it iz an agreement whereby the worker undertakes 1o render to the employer:

- under the latter’s direction, for a detenmined or undetermined times;
services of physical and intellectual nature in consideration of wages which
the employer underiakes to pay him.*

With all due considerations to the peculiar characteristics of employment
contracts, 1 the human ¢lement involved in it to the economic strength and social
supericrity of the employer, etc... the meeting of mifds of the parties is ag much of
a catdinal concept in smployment contracts just as it is in alf other kinds of contracts.

Cumbersome as they definitely are, let us assume thar all the procedural
requirements laid down in the Proclamation for conducting strike are met, and let us
further assume that the workers do not fall in one or another category of eaclusion
from the exercise of the right to strike; what will be the cut come if the employer
insists on his position and refuses to bow to the pressure of the sirikers? What if be
goes one more step forward and aggravates the situation by exercising his right under
the existing laws and collective agreements to terminate the contract of employment?

In a free emerpr'ise economic systern where property right is sacred, with
lepislative and even comstitutional protection, the owner has the widest right over his
property which mﬁy neither be divided nor restricted save as is expressly provided for
by the law iself* Do we have to expect an indefinite continuation aof the strike
until he finally comes to the terms of the strikers? Or what other avenues of action
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are there to the workers? Such occurrences may seem improbatile, but they are not
far fetched. The law does not seem to have forsseen this possibility too,

44 __Penalty Proviergms~

To initiate and conduct a strike after a dispute bas besn referred to the Lsbour
Relations Board or to the Centra High Court and prior to the lapse of thirty days
before any order or decision is given is unlawful in the eyes of the Proclamation, It
is also unlawful to refuse to obey or to contime a strike in defiance of the final order
or decisipn of the Board or uwowarrantedly to deley obeying such an order or
decision Violation of this procedure is an offence punishable with a fine not
exceeding Birr 1,200 if committed by a union or Birr 300 if committed by an
individual worker unless the provisions of the Penal Code prescribe meore servers
penalties in which case the punishment laid down in the alfer becomes applicable.®

EF-to =3
5. Concluding Remarks

To consider all strikes as hompgenecus ocourrences aimed at subversion stands
in the way of democracy and enlightenment. As a soclal phenomenon of considerable
degree of complexity, sirike is a form of confliet that requires due recognition by the
parties iovolved and by public authorities. It is an undesirable but, at times, an
unaveidable incident. So iong as discorntent is the prime mover of change and
development, any social order needs to appreciate this fact and work towards its just
solution. There is quite a difference between soeial conflict, which is a fact of life,
and eonfrontation which can be traversed by compromise, tolerance and by means of
dewvising = wise and just policy. Suppression of differences is nothing but postponing
the conflict for another time $0 that it may surface with a new and more serfous bang.

—

More often than not, relations of workers to their employers and to the state
in this country have been that of subservience at the best of times. In the forgoing
discussion an attempt has been made to show the right of workers 1o freedem of
association and that of strike in the Ethiopian perspeetive. With all due respect to
their pesitive contributions, the three legislations we have gone through are far from
being satisfactory by the standards of the varicus conventions and recommendations
of the International Labour Organization and other international instruments.

Any meaningful recognition of individual and eollective rights must not be
mampamed by impediments of one form or another that may bnng ghout its
para];.rsm The legislator should subject such rights to limitations only in so far as the
action is eompatible with the nature of the right and for the purposs of promoting the
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general welfare of the society. A right & just as dead as the paper on which it is

Jwritten _unless it is properly exercised when the need.for 5o domg afises.  As
embarking upon 1 the road to demacracy and free enterprise economic system is on the
order of the day, we hope the architects of our society will view the issue with great

perspicacity.
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Preamble to the Constitution of the International Labour Organisation adopted
at Phitadelphia on 10 May, 1994.

Elack's Law Dictionary, 5th ed., 1979, West Publishing Company.

The other form of eategerizing strikes is by the mode of initiation. Some of
these are general strikes, sympathy strikes, sit down strikesand wild cat strikss.
General Strikes are usually called by federations or confederations of trade
umions in a given sector of the economy, or generally at national or regional
levels. They may also be called by political parties 1o which such federations
or confederations are affiliated. They may have promotion of econemie
and/or political interests of their members as an objective. Sit down strike is
a form of strike conducted by workers who stop their work but do not leave
their work premises. Wild cat strikes are carried on by a group of workers in
an undertaking withgut authorization of union officials and sometimes against
actions of such officials. Sympathy strikes involve two unions or more, They
are manifestations of union solidarity wherein one union strikes in sympathy
with the objectives of another.

To this end the major legal instrements.of the TLO are :(a) Convention No. 87
of 1948 cited as The Freedom of Association and Protection of the Right to
Organize Convention, (b) Convention Mo, 98 of 1949 cited as The Right to
Organize and Collective Bargaining Convention, {¢) Concention No. 135 of
1971 cited as The Workers' Representatives Convention, and (d)
Recommendation No. 143 of 1971 cited as The Workers' Representatives
Recommendation

Proc. No. 210/1963, Art 201

Ibid., Art. 12,

Ioid., Art 14,

Prior to the coming into foree of the Proclamation, the status of unions was
equated with that of civil assbeiations and was repulated by the Civil Code of
the Empire of Ethiopia, Negarit Gazeta, Extraordinary Jssug. 19th year No. 2.

See Book One, Title 3, Chapter 2 in general and see Article 406 of the Code
in particular.
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9,

0.

11.

12,

13.

14,

16.

17.

15.

19

0.

Proc, No. 21071963, Art. 2{g).

Ibid., Art. 2{s) cum. Art. 23

Ibid.. Art. 22

Tbid., Art 3 cum Ar. 37, The Minister subsequently issued the Minimum
Labour Conditions Regulation No. 302/1964 pursuant to the authority vested
in him in the Proclamation.

Here, by Public business iz meant business ventures conducted only by the
government for reasons of their vital importance or the public character of the
activities undertaken.

Proc. No. 647175 Art, 49,

Ibid., Are. 50(4) (53 (7).

See the Proclamation to establish the Commission for Organizing the Party of
the Working People of Ethiopia Na, 174 of 1479,

Proc, Mo, 6471975, Art.52. (1) {g).
Ibid., Art. 114(2}.

Ibid., Agt. 523} (b).

Emmggm Imemalmnal Labcmr Dﬁ"eePubhcatmm G::ncva 19?6 ]:r
120.

id.
Proc. No. 6471975, Art. 2(22).

Ibid., Art 106,

Lbig., Art. 2(5) and Art. 2{12) respectively defined collective and individual
trade disputes. By the former was meant any c¢laim arsing out of the
interpretation or the improvement of existing provisions contained in laws or
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regulations or collective agreements or work Tues or accepted practices and
disputes involving guestions of representation by the wotrkers ar the
undertaking or arising in the course of collective negotations. By the later was
mieant a claim of an aggrieved worker arising oot of the violation ot alteration
of provisions contained in laws, regulations, work rues or individual contracts
of employment or the non-application of established practices by the
undertuking.

Ibiad., Ar. 55, -

Report cited at note 20 above, p. 121,

The EPRDFE, Cihiopian Peoples Revolutionary Demoeratic Front, founded and
nurtured in the highlands of Northern Ethiopia, effectively broughe about an
end tor the era af the Dergue after an insurgency operation that lasted over a
decude und o half. It is now suid to be an umbrella organization embracing
The Tigrian Peoples Liberation Front (TFLF), The Ethiopian Peoples
Demuertic Movement {EFDM), The Orome Peoples Democratic Officers
Revolutionary Movement (EDORM). It holds 32 of the 87 sits in the Council
ufl represcolatives, the Supreme law making body in the country. The
remuining 33 siss are shored bewweenseverat other political groepings and
liberion movements.

Proe. Ne, 4271993, Art 113

Ihid.. Art.

Lbid., Art. T15.

Thid . A 157,

Ibicl., At 3,

Public service Regulation No. 26971962, Ari. 83

Ludwwir Relations {(Public Service) Convention Mo, 151 of 1978, Intermational
Labowr Organization, Art, 1, Par, 2,

lhid.. Art. 8.
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3
3
38
39,

a0.

Proc. No. 4271993, Are 1356{2).
Ibid., Arw 138,

teidk., Art. 136 {1}

Iyid., Art. (42,

The Labour Relations Bourd of the Imperial era wus dune away with by Proe.
e B4/ 1975 but is now reinstwied by the new Proclamation with powers to
adjudicate collestive trude disputes, W conciliate the parties and to give any
orders ard decisions ax well as to heur cases von prohibited aciions,

Proe, ™o, 42716093, Arg, 154,

lhict,

Ihidi., Art. 136(3).

Thig., Art. 116, Functions of federations amd confederntions  include
sirengthening the unity and spirit of cooperation of their members,
participation in the determiniztion of improvement of the conditions of work
at the trade or industry level as well a5 10 encourage members to strengthen
their pureticipation in the construction of the nationul econemy. The guestion
10 be asked here is; How do these organs strengthen the spirit of cooperution
und unity nf their members whefe they 2re not in a positon tomake use of the
must importent weapon of solidarity expression®

Civil Code ol Erhiopia, Art. 2312,

Ibigl., Art. 1204,

Proc, Na, 12/ 1993, Arn 160,

Ibidd., Arn 185 gum Are 183, See also Arn 413 of the Penal Code of Eihiopiz,
pzetl, Extroordinary fssne, 16ih veur No. L
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