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' James Hosking, The Third Party Non-Signatory's Ability to Compel International Commercial
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AAz Al LE Qe QA0Fit AC £A 1078 ha-sp RIC h2EPTF IC PoL10T7
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ALY AL (AL hol.PLITa 0NN AT P7Lht0eT7 avpdh LFAA: -

2 Stavros Brekoulakis, The Relevance of the Interests of Third Parties in Arbitration: Taking a
Closer Look at the Elephant in the Room, 113 PENN. ST. L. REV. 1179 (2009).

3 James Sentner, Who is Bound by Arbitration Agreements: Enforcement by and Against Non-
Signatories, 6 BUS L. INT’L 57 (2005).

4 Bernard Hanotiau, The Issue of Non-Signatory States, 23(3) THE AMERICAN RVIEW OF
INTERNATIONAL ARBITRATION (2012).
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ANVt 7Ot 10
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07200« 02 AL NF Fdt NLLTT PG 0e- AONLEE. NAAIN STrT 09°9°rT
441 NLP9° L1LLNFA AOA LFA LIPGA: AHY AL T072@7 NIA“IA
STt 0 AANLEET L (SCE 0F ehan NOA ALANTA 7L TA@-
PAGT LT NF ARLAIC: +Ply Oy (W-0E P&TY ao&lPT ANT
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® LY AL P0Am A“o¥ Philip L. Burner, Dual Track Proceedings in Arbitration and Litigation:
Reducing the Perils of “Double Jeopardy”” by Consolidation, Joinder and Appellate
Arbitration, 31 THE INTERNATIONAL CONSTRUCTION LAW REVIEW 538 (2014).
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St 09°9°rt PA9° N9

2. cav» «yry (AG “077) OF/0F Lhd “U” RS “N? OLF° WISTO TN4T
prLavat HAL (IAIA STrE RTLONT NCOTT AT Dhe SRETAT MLk
[ZLVEN S

3. v “av»y (1§/0F Lhh AT “ov” (0h-h 047 PoLovaht hchC 199A A
STt W7%.007 APt A 00T N0 ATSLLT A.Larant:

4. cavy e« (R “N?) AL (1A SrF AN (LaPONCT AS “U” AS “A”
n“av» ¢ PN S 09°9PTE PATIC NTLA £IAA ST MA@
A7 (1, FDav-:

5. “U”? “A?7 (1AA ST (L0 AG “ov» (118¢ AP Aava0t (L faophrt:
oe9°

6. “U” “N”7 NIAIA STt Lhh RS “n” “av” (hh o0T SNAT LA
Pavptrt WLV

nAg ikmea-t OHALE PPANLPT @0 RISTEE OHen0E 9918070 T T AU
AT BOE L 184 VAP ANF AP STAN: PG ATt PHLATO 1P
AN STt oar oS @1FF oot HALR AO-&T @ A PULTA
Py 1@ ARTHY 4CE Al FACT P7L0m- e EPTT ATlevAht herdehc

6 James Hosking, supra note 1, at 488.
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04T PN S5 NCYT 97U OF®7 GATIPTFT AS aoCPPT7 "I A.mPI°®
[ XY

1.2 MIAIA STt OCHT OOTP P7LIax OCPT KG 9ATIPT

(Y 700 AFA A STt ACYT @ONT P7L4mé owlFP +ICTPTT
ATANFATE NeoCPPT ATAC (A7L (A PIAA STt oowlk ehe-nePT
GPE 10 PTLAD- PIAANN ST NCYT aowl 10 DY aeCY ADE (IFIAIA
STt 09AZ EATNTI71 RhA AL PIAAA STt Mh NAMT ASLD hETAI:
N@Fr9° gy aoCy WHPPET @< e APT AN STt O0T AT hSTHg°
@LTLA £I°57L LONLSA:

1A (A L£9° PN S5 Th PO PAD- AT ALAT® P7LTA ©4% aodmt
AT PULA@9° RTLU- 0T PFA PIANA STrE aocy 1@-: (WAt HhehePT
aohhA QA 152 PIAIA STt Th P7LAM@- @Az 0TS ©T77 ook Po1th
A7 STAND AALP° PIAAA O9°9°rE APPL (W1 HhAT AL @4z (LAPOTI®
9°79° U PAAD: OLY° /07 AavdTi ALA UNET OF7hA AYOHST OT7 AHAAE
A7 LTAA= (Y U ONT @A AT LR AT ALTA = NATL Nh-A
ook eHMOT 35 @17 @407 AATLPOL (IMA NrA L99° U7 (F7hA AdA
OT7 POFANL. OTF GCS7T RWI8LLR9° NATLLLCT: DALY NIAIA STt ook
e 3F @17 AP AT PULLPEL oot AANFE Qda A hrbhAaTi oC
F7A HNC v0F FAN @17 AN ST 09PCTE @0 08SCNT 1A
AT ALL7 LA OFL TN L£I°570 LavlGhzx

1.2.1 ¢H0WENEPTT F2L 1°THAC A5 PI LA@- @-A% (lovimdt avhhd PA TCF
(Consent v enforceable award)

V. ¢HENePT 4.8 aowl I Prt

O A1CTF ¥ (hor] 49 P I0OA A@-: PIAIN STrF 0CoT P71 M0t
P Ot VA PHPPET e 107 By avCy UAT FLEE. OmAT Adet:
PP ovlem YT M1-evNFR P10 (SCE L @L9° (1 eSTITE DAMT
FOAM@- A NCHEF@-7 oo oot 291.8m-t hri-hla0: AG (0"Te0<(0+ Ah
NF 10 Ph.bobb. h1-a27°MVF RIPE 377 LavAhdAz) OAHLY K78 AO-
PN SPE O @ MAM NAIA STt oo ET RT7S.L000T T

7 THOMAS CARBONNFAU, THE LAW AND PRACTICE OF ARBITRATION (Oxford University Press 4™ ed.,
2012).
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ALN1ELD ALTATC: LU IAKS P91PNENC L7 P71L.PNENC PTLI° AAD: AMI°
A7& @ AI°AA «U» 1 CA» IC LIAADAN STrF N9°P°rE (L.SLD- PIAAIN STt
Ot ONT PAAD «avy> (U-A-k ACHC RS o209 STFAN P7LAD- 10«

£V 24,271 avCy (principle of consent) f+av0it@+ N1-a7 IR oA ANF
AL BPPNE-N.PP AOLFI° AL PI°C 10-: APT (D PHMNPATFOT 610 P95+
o)t (GPSFD avtd- PLPPNEN. RTS avINT 10 PIAINN STHrE aowlk
PHPPET 42L& aoPE NHY PLPNEN. AT Povieh, 10+ “INF LFAA: 1SCE 0F
a7t avlF7 B QMNMN PaRSTT @Ay 25.9°0e-N. a@INR APT 0$CL 0T
P 7t ao kY Aavt@- ATNTITTY A ANILE NAMN STt ST 77
SPNENT SFPLSAE (P AN STt ACYT P.9°N0e-0. AMPT7 “ImShe
AR T15h9° PANF9C:EE UAEE@- PHY avCy @t PIAIA STYEE Tk PSTTIE
NATT AL LA RILI°PF 1@ YIS PIAAIA STt Tk NANT UL L@-
TEEFOT 1A S5t Aavg T (-HNTlao-T @15F AL AF 1@ (1eoPr9° v-hk
HheneP T 3F 017 ®L nché WRS0 T t@- (LLaranEIS RTNT PIAIA
S Mo MPNEE OT7 AL NAMT PATYI° N hhd ALO@M@ EFAN: PIAIA
S5t 09T QeehhAFo- PA  Thehe®PT w6 35 017 htn®lev- 17 1H0hLo-
NFOT AAMT PATTI° ALA CTAA: HE HE P4.9E avCy PIAAA STt OAMT7
P ot aoPr ARG 99710 1A -z

A. PIATIA 85 P7LAMD @-A% ALK P7LTA /PO PA®/ AP B10A

M9 S5rF avgin P7LNT @A NECE L WTLTLAT @A2 U aPL29° 71T
Py AA0F= TIC 17 PN STT ¢7L0m-T @A% NTHALE I°NTIEPRT AT8LLAT°
PLLLCT ONNT Admé STAN: (ATIL +LI9md NLmé RNNT @07 A75
o-az@0 NCHs CATATL 3F @17 eIt 9994 WPt 1oz (HY LH @-0zo-
a7 0T 3F @17 0007 AALPOF AD-AR®< TEATLTE RTPET LPGAx
A A PECE QA0S (LI ANWGA PLFA 35 o177 fAntt @Az P
AeTL@-9°: LY9° 3F @17 PhATi7 avF 07025 U-ad PIAIA STt 0991t hao-
AAT IC Qa0 o0+ 09T NG SHAFL WP PN ST AP @
LAIPTE AR APINT ARN9°: AT7.0-9° (IFIAIA STt APF¢ hAo- 182 IC R1&
AeTT RIS P66 TIC NCNC PAD- 35 @17 AN STt O9°9°rF @07 NAMA
NF FhehePT han IC LATF@O<7 NCAC 17 A7 1SCE LT LLCHT NLOA (1@-0%
RLRRI° AL ANA ALTC STAAz LUI° (MFavadg T8¢ AL (nA avfln e

8 LEONARD L. RISKIN ET AL, DISPUTE RESOLUTION AND LAWYERS 549 (West Academic Publishing 5%
ed., 2014).

® WILLIAM PARK, ARBITRATION OF INTERNATIONAL BUSINESS DISPUTES 8 (Oxford University Press 27
ed., 2012).
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@4z (AT PATLT@ @Az a4 39" MAD<7 NATLENTL®: 10270 NAHY A7L PIAIA
55 WPST PAM- 8L @ONT HOF4 P AT7E OLI° hif NAL -+Hhehé (harang
PG P64 TIC AL hPOHE @17 IC 1T A7 MSCL 0F P7LhehC Pt PIAIA
S50 ALRAT° PTLTFA @-0% RTILTLNT ACIMT o ReTAI°:

1.2.2. PATFS AT O, 41T hFTHRIT OC fao- +2CT (efficiency v.
fairness)

NPT €Ce L7 o PIAAMN STrET WolaoCm-OTF @ avaviGPF PrEm- PaAIA
S1rE NCNCTT OFPAmé. AS O, S0, (P1 0718 ARt LLSA N7LA VA
10z (AL 12&PT PIAIA STrHT eoLaoCaF PIF 9°NIeT gy PavEanlfw-
10 AT LFAA:E PETA G 21-OCYT 190 (LT SUTT ALTT &A% h9et
Po9.0010 10+ UL av\AD-: AICAN (16 h NhC MmITT7 ONT NAPLI°TIHE hoT7
O T1Mavc: PA AN ANATTT “IMaecy avhAhA: Hhdhe @19F7 DA aogp.ang
@9 (A avthki A MAP MITHE PO @1FF7 0 o0 AATINNTt o1+
ptbaomat &1ILPT PS 9T NCHCETT OAEC LHE AWPU9° fA A OmS
£ng° AG It ATL.LOTA o=

0AA A PGTFh NG 21-0C%F T NAIA STt 1Lt 2207 av) 17 Pavtm-
h71627 “Nbaom- &/ °//°/iv/E. 350(2)F RILU-9° ook OA++ONT U3
L0 PTLAANF®- PPNTLETT 180 ATINPadr avPng'2 9§/ 2/ 2/ im/e. 351)
PATES AT Oen, $ATT LIAIA ST RTC AT oPeTFor avpe RILUPT
TN SFAA: AAGPNNNTT (ATEL PIANA STt avgin aRapt hG (0-Ozo-
PoF W SC LY RPA PAATT LW TIHNT AT TANTT helahy
LGN

0taeqag av718  FnenePTF NI STTT AT W1%0°Cm (eh?l a1t
onmk: ThenePT hrSeFo- IC 0HELH AR 00dT PATOT NPT ovCmo-
ATA0ao \P7 eYU° NCNCT (H4mi oo 71 AdPONT mPTLrk W& RILPT
ANPCOT  210A=  PIAAMA STt eI 10093 £11PTT TIPAAT

10 Stavros Brekoulakis, supra note 2, at 1176.

" ROBERT ALAN SEDLER, ETHIOPIAN CIVIL PROCEDURE LAW 87 (Faculty of Law HSIU, 1968).

2 06 NG 1-°CoT 7 WA S5 @43 LA PULOANFDT NPT Pav18N a7
RIAAD PRTPR 351 (LLaARTI® (1Ah1S (54 TIC OWHT N7t 80 TINTT NATLLP L 2L}
PNTEETT Pav1Al GATID- 00N ALLAIC: PNTEEI® TITED9° 0L I°NIET Phl WG/OLIP°
P64 TIC (Wt H0he APCN STFAA: MFaROT 19AA ST @-0LPT AL e71PC LNTT A7L
NIEO9° L CNT GCL (L LAY 10 09 Fet: 02N GCE (LT hIAAA STt @-Aar 207
MLAOA 2207 °N7eET PHILF NovPSFo- ANe LaANF TINPLA AATINPLNT AP aPaolE RIRC
RLavLIP49°x
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wEPSI° PATEST WG O, $NFFT ATNLE P00 0= hHY A7AC P4Th
NhC 21-0C%T hm13 P7LAD PAAIA SHrF 21-0C% T “0FHFa aom? (05 Fh
NG 58 W7LACOT 1-0C%T IC +avaae, AG 07191, aoPF AT 10 gy
MIAZI° L7 (HFHPPL 1LET ATIPAMES KAS Om.7 AedmAl LIAA RI97L
e ANZETT TIPAAT PILLPE 1@z QAPITS PIAAMA STT  eHheheP T
awl 3P oo F 4845 OO RS I 271-0C% T £701PT7 L.ePAN
PO L&ZPPA ALNTY ALTAP: PCO- NCHCTT NPAML 2GS On, S, O
ANCC & 3R 106

NA9° HFNENEPT avhhA +avdag 1S P44 TIC NCNCET AN S5rF WS
0&/0F 0Faeadg, L0 adeFo PATEST 0174t AT Om.7 hoMHkI® (AL
OA7E 1458 AL T2 O-APT A790m- LLCIA=E A°AA (ANSD: PHNG Phe-
+Re oo IPNTET 0700 tRéem (OGO PTINFD NEA AL AT
aoT7k WPt PGSO +RL ARALO- NA hhda (13A 700 +Rée? 1FCE LT OLI°
0AA PAAA S 0 ANLCE ANASD: PhLAD7 TINaPAN AT AG LB9° av 71
Po7.00N.L 1= NHYI® (AL NECE O+ OLI° N oo/l (171.4CN hh AL 70-0
+ R PG TRE6xT AL BTAAE NANLY horBavsed- F0-0 +Ries DL “INIA
Sirk A7210 1.L4°1 OaR7 AP WOINFAI® 1AL (HePang P71 P64 TIC
NCHRC AL 71040 @-AZPTFT ool hLD7T PAOSA: DALY PATEST AT Oph,
@EMAT WIL PIF L1-0CHT avavlf RECT? hONLT NIAIA STt hi-fHo-
T8L IC K7L 9Lt 1S P64 TIC NCC PAD 0T @17 9°79° W70 7 (11AIA
St 09Tt @Ot ALTCOTIS (AN ST 18 AFe £10A OLT1LA
K7L F LONLSA:

TIC 17 P&t ert T2 hHY Py L8710: LU RI€ 35 @17 AA-H0N" 170+
PN ST ALL  AGINYCE  (m1-oPNE  PTISRLOT  (F/0F  aoNET
PINONT 0L AT TINE PANTY® P9LA 1@<z OAHY PACHST ANZE A%1PAMSE AG
D7 APSMA LAA LI SHrE O9°rT LLLT PAINCT RS LATNTITIN®-
MNLE FTAE ALUIP: NN MADG RIACIS “PoNT 0LA (&N Pavmiy?
R1T7 090.80M RT7LOPE aowlFP L8N, AMTT BALTCA RWTB, hEAL9°:
NAU9° MY A7RC NSP@ PP0HSE @16TF (AN S5rE @t 1% a0t (1
P99.216 ALAPAAIC: AAD NIV JC 991916 avhine? PIAIA St 1Lt
TAMELPE 10 Y ADE POHE O15°F PATheNePT ¢ 09°9°r+ oL hehe
UL NPT PAAIA SEPE PULLATT® PHNENEPTT TLAMG PUINmNP TPIS PO
,(’(TIAHM

3 PAAELE T TINVE P6 T NG 1-Co%T h°1E 19577 RIP& . 317(1)).
4 Stavros Brekoulakis, supra note 2, at 1172.
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NARLY PHIAD. ANZL PATES AG O, ST NEThPrE IC haPHHT avFl 10+
WTE ATST ORI° AADT RTL AVFE avavlf avhti REWPTICE RTHY  AGAET
WtoNT L5 0.PLr9° 91.L014-0H9° U-aF i 1@<z (LY 17 AL BALF TCh
PHIA ATLENE el DA RIHY AGET HLIIATE AT AAGPITmA AT
0FPe@ PAMLNNTEC S9N ANl OAL @nT AnF 7ok AAIE™TF (The Three
Musketeers) 12 WELt LavNNTPA="S 12 WELE (U9 ARTHE R1% AU-NI™»
(all for one; one for al) N7LA LA A7L91.0v4 T U+ NIAMA STrH9° @OF
PATETT WG O, ST (efficiency)? “LHTRI7 fairmess: A Mt hAAQ
®4% a\m 7 (accuracy) A% PA MA@ PN0 APF 918T N 1LII4 ST (LA
LAARA16

1.3 M0 &%t @0 POTE 01577 hdooAht 0900 TEEPTS %4817 Fo-

PN ST 0P Wt @19 F  RTAC PULENINTF®-  TERPT A ARG
a0 GFoz PSPE TLEPT (V) oo (MANT 27L.0070T POts @17F (A)
NP1 Fo- @< 1 35 @17 IC 1AM WT8.57F 971185 TPPET:i Wi9.0-9°
(h) OPTF AATPPAD PIAAIN SHPE NI°P°rE Po11LL ML P71 0N1L- L 35 @17
CF@m-: gy Lo lA®- (FHAL PN STt 091t AMTS ©OTF avANG avFi
®LI° KAGPFA IC PHEPH TOE (LPT A1L9° (HFANLD: @A BT NP9°4¢ RNt
PN @7 @A PHANLATT POVES OT7 AN STt 091k (LN LD me9°
AILeMPI® (L POav@ o4 PPE 1= Gy av-p (100 PAPL-TIC Tl TINTIC
PDA h1 8L 10z PavBavlPE YAk TLRPT (W ARG W) TF Oh&A -
PPCHT 1 TEERPT (LS PGSO 1SL PIAANA OPCTT LAPTC ADhT L4
P/L-TIC® CHYF PATF® PPEPT GFm-= hHY AIRC P70HE 017 1182 of
AN ST 0T KRG POE OTF 4PE& OL ANIA STrT a0t 9o ehiNTFo-
TEEPT eHALE GF@-=

hAg°P°1 - F@- @-sp= WPt 35 OT7 IC MMM W38.5F 091185 TPPET7 Ntavant
h3% @17 IC PN STt 091t NAMATO: hAd- IC NATIA AeST T (Hont
LLE “ATRP 49L& TE&AT? (relative lack of consent) L4mCOTPA:z LU-7
WTE LV G81E “ATREP P4FL TENT? 9P ALY PIAAIA STt 0PIt
oQr LA 3F OT7 11L& NLLMLD: “avp 24 2L +L&AT*? (absolute lack of
consent) JC AYRAC - P9L.A0N0 ALLAI =" AFAGP U.FL TEAT AL

'S William Park, supra note 9, at 6.
6 William Park, supra note 9.
7 Ibid., at 309.
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ptavplt hChC HPIeTrE ASLO RIL7ISTA K7€ PA7IMH 8% W7L9lhtho-
ANPI°MPA: -

I'would be loathe to think that where a claim by party A to a contract with party B
has been submitted to arbitration under that contract’s arbitration clause, another
claim based on identical facts brought by a third party to the same contract, party C,
could not (without the agreement of B) be referred to the same arbitration. ... No
authority has been cited to me which compels me to determine that that would have
to be done. I know of course that arbitration is a consensual process, but where the
relevant parties are bound to arbitrate, I do not see why the respondent's refusal to
recognize party C's submission of its claim to the same arbitrators can force parties
A and C to arbitrate in separate arbitrations... The vice of that (apart from time and
resources) is the danger of inconsistent decisions in separate arbitrations.®

0AA A P20 @17 1FIAA STt NCNC o007 AhevAht 29010@« Hehe
WAt APNBPT avdet EECNFA= h7% WMANT oot P07 Pots o17
TP TNMOP AP7 AAD- (NCHhS ONT AT OTF aoF (1A AWY? “IdhaC
10z ao): PULM0TT POV ©17 Otaraht PN STt APPET erntE @177
a1t ATST PTlmbao(t ogin AT ALMNOP: hTL ook U0t 35
o717 1A% 1GCE 0LF LFe §C 07 A%INmOP PINLO dLA T8¢ (FIAA
STt Novdek W1S.LM avf/9 LANTYC: hHY A7RC A2 35 @17 Adhine1o?
£ @L NN ST NCNC a0t ALPEAT S10A: PHPPE @1GT aopT1et
®EI° KAAPNT191T PO ESE @17 ot ATINMNP @8 PLav yad ooy
AL NN@-9°:

PHNCNEPET TP ATINMOP ALOA PPOTHE O15T @L AN STt hehe g
PULADT AR AGPL1& AT avhENSfPT ePCOA: ATL5F@-  avhihgg
PHNCNEPET PAATE a0 TINm0P 10 OH RICT PIAIA ST 9 &S
219 L0 @NT PHNENEPTT WA TIm0P ATDC helax aoCr T o-ar
Lav@OA="0 N0 PP AN-ATT PTLLIIM® ANENEPT AETSTATFO- (AhrA Uz
AL 1@ Ahéhd 1oz AZRAR NENGNEPTE RS PO 017 oL hchéd ham
0PC hTmePFo- ao\tF oar ¢HoNIos 0o.emM oy A LPCOVFD- W7 TFATFo-
aNLNEEPT BT PTONIDT TTIOT PTI8TA NPT WAAT D Hnde ATAC NATkA

'8 Willie & Co. v. Ocean Laser Shipping Ltd., "The SMARO," [1999] 1 Lloyd's Rep.225 (Q.B.D.
Comm.) as cited in James Hosking, supra note 1, at 546, FN 360.

9 S. Strong, Third Party Intervention and Joinder as of Right in International Arbitration: An
Infringement of Individual Contract Rights or a Proper Equitable Measure? 31 VAND. J.
TRANSNAT'L L. 978 (1998).

12



OhACEE BT PTIATA 5551 NI°T°r1 (7015 OIFF AL PAD- 148377 71

ARI® AL PF 1@ 27LNLNL® ATV POTONLAE20 (1o eHNE-NEPET AhvAT T
ATIAMOP ALAA P70HE @17 @L NCC av0t avpA LRLAIA PULA NCHC
LPCOA: AT @- aohenes NCACT ATLANF P14 oo 17 “INC 105 6tch
NhC 21-0C%F h1 CTheePTT Pavnott a1t AL A1E aow/l 3P avCy
LPNAAE  PaoN I ooVt ALNELE PTLhLOD. RTE HFhehé AN PULATFO%
NCNEEPT oo RTL.LPCN ook ANICAT 10 aPhehefPET ROLAF
A%1PLAN NACHS @NT P POTE @77 oot ROLAL hPT PIAA S5t 2ot
V7T ALAmMANP NT52 AL @A%x aopmt PHhehe®<r Paonett ook 215602
9°79° K17 POHT @177 A& @FL AN STt TNt 0RFAIC: PL-NTFa-79°
1 ONChé Hhég T hehé et ACINmNP @L AN AT 9o nolav-
orts @15 054 17 Ahaha Ag109°:22

NAmPAL NIAIA SHrF O eP0HE 0157 HOTE hdaAant eoLin-1 7eePT
070t Hheao- A Je LTan: AAL9° (A ANAAZ hvtrt eHALe APMaPT A ¢
ST AN RILVIS ORTE A PIAA STt A9°P°rE 1IAK htnlao-t +PPe-T
ANE ANTT ANET 2TAA 00 ALTAI? P7LAG- AT LUI° AP°I°1ET
“LUING4T 142”7 ALUPT WTE1E AhSt extension of the arbitration agreement
PTLACE 10 MA@ NHY 77 AT A2 PULINO- CANNA ST 09°rE AdA POET
OT7 AAANGE STAA O ALTAI? N7LA T£E avAn P73 OP7 VU9 NP2
transfer of arbitration agreement (1“L.A Cod NC P91.7-8 '10-:23 wat5a- (brI9°
V1 (FFHPPS PIAAA S5 070 HT 01T AL 91800 R1&9°F 0587 1Hho7
PAAM? @7 (arbitral jurisdiction) feLavAht oo @<=

AILY7T AP 4 ACNFTO- Rraopht=

20 Jbid., at 980.

21 Ibid., 982.

2 IY H-¢f PoLPCH HCHC NCACTT A%I0T PoLFA®<T XU avavdht 2LA8A:- Keechang Kim and
Jason Michenson, Voluntary Third Party Intervention in International Arbitration for
Construction Disputes: A Contextualized Approach to Jurisdictional Issues, 30(4) JOURNAL OF
INTERNATIONAL ARBITRATION (2013).

2 b vk oL avaopl @FAA: - Andrea Vincze, Arbitration Clause — Is it
Transferred to the Assignee, 1 NORDIC JOURNAL OF COMMERCIAL LAW (2003). Mertcan IPEK,
Assignment of Contractual Rights and Its Impact on Arbitration Agreements: MUHF - HAD,
C.22, S.17 at 521-548 available at https://dergipark.org.tr/download/article-file/274363*
Anthony C. Sinclair, The Assignment of Arbitration Agreements, available at
https://www.worldcat.org/title/enforcement-of-arbitration-agreements-and-international-arbitral-
awards-the-new-york-convention-1958-in-practice/oclc/271654058
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1.3.1 P9AA STt W17 0UMNd4T ToE

OPPrET hhdddavst of 35 o15F  PoNddet TreE 0TL0TF LH TPeo-
LI 3FOTY NI AIE (PTIIS LUT OFHHPPL (AN S5t 09°9°1E
@0 RO @Lgn PANTI°? PULAD- 1@< NARY “ING-4-T1 27200 ANTANN PULNL-D-
NAAMN ST 09Tk IC 9°I° AT MA@ RhA AL AgPT (b TF TPPEL
AeP79° (FFHPPL (AN PavSTH NP9 rET +HPNAA AOA N7LTA 35 @17 AL
10224 gy PE PULING- AAZ 0PI NANTE @17 QA had ARG OTFARIS
ThenePE ©L9° A1STo- vartd @17 0L NChe: A7%10 Amed 10 AI°IA,
0A7L AST n078 NC Lo OHALE NNTLPT @LI° (ATL NAUNT RPTC ONT £ir
NN7ePTF @OT R3S PIANA O PANTT @A (LLL-LCEF MAD NO7P DAT
ME.CP° AT 3T 07 L P@-A 18,3@7 (190L29° Né- AL (LATE PAePIN0T
1°L4MCOTF LHE @47 hélord- n07f @ Pt AOT NNTLPT AL @LI° hiLy
U ATPOPO ECO At ML QOARNOSTY/AST hAOZe AL PIAMA ST
WL LLATIN OEN RLLAICIP? PTLAD- LA ST N9°9°rET ParAmT T5L
+LCT AL CTFAA: TIC T eV ANPANl AIHY 35 @1F AN ST
NP rE? fo-Pi NF ALPT ONP-AONT tPNAD-FA (implied consent) 07LA
PUNS 19°T AL PHav(lA9° SBI°C 1@

eV 981t TPE AN PULTA® (AL PIAIA STrEY P4lav@- n0Te 9090 U
hWAD- A AT 7 PhaTi7 PLINTA TEE arhd A oLT 0 P 10 N909° hds
PIAIA ST AL CHOLT NNTCPT @O PULLMLD: BV ALYT Uil PIATA
SrE O9PPTET NPT FPPT AAE AT AL TR ATILL RS 7€4 10
1025 (W AEERE P h NG 21 OC%T M awlt (RTC 36 aowlt hATE
1AL +hAFT7 AMI°C Aovhan 90.PCN TPET AAPI° NETC 43 aowlt 35 OT7
OGPt A791M 914G “levAnF A 7%.09° NRTC 41 aowlsit MNS Aavt
PILPCAN TlaANF POTE @17 PIAN S 09PrET (FFHPPL v WL
ooy lev@Ng AT LTAM=

1.3.2 PIAIA AT N9t v 1ANG STAN OLN ARTAI?

ALY AL TLEO LIAIA STrF 0CPTE ATANE STAA OLN ALTA? 1@ Ly
MWL+ oA M7 TEE 10 NOA A“TTrF P7L4mC oo WAL +PPL @fL

24 Bernard Hanotiau, Groups of Companies in International Arbitration, in PERVASIVE PROBLEMS
IN INTERNNATIONAL ARBITRATION 280 (Lukas Mistelis and Julian Lew eds., Kluwer Law
Internatuional, 2006).

2 Dow Chemicals et al v. ISOVER Saint Gobian, Interim Award, Sept. 23 1982, reported in
Peter Sanders (Edr.) 9 YEARBOOK ON COMMERCIAL ARBITRATION 131-137 (1984).
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70t @17 AI8STANE PULhAhA®- ook (QUEa- ovtApG: P718TFA hoPt ogg®
+PPET AISLTANE WHN7Iov- RALP9° M1 hhaha NF 1@ QA ooNETF aobapg
299, L1110+ 96 Fh chC 9 RTC 1962 A7L9Lh-FA® SI010A : -

1962 - 21710 o> 7 DA“INTANGT

P72 7217 NG (lhT DI (DA MATHANIN DEI® P1-ER 1+4.7(°
na2em- (1PC PANDAD- 4. PLTHE ANLAL ACUPF QATHIF 7o4F A 35
D77 AIAE PAmT BTN

£V €771 A0 7Leahto- TiH fovhd.A a1 FT (LePAAY® 70+ 17 ImPAAD-
ADGILER PPIT PoLaoAt oo Navpe PolavAt ATE, TIH fachdA aoAlt
AL NF PHIL0 ALLAI =26 (WPFI° IT £7.910 PULovAnt@® PNL-TIC oA TT
(substantive right) F EavhAA:=z PIAIA STt oot L eNI-0CHT o0
(procedural right) 1@+ AAHLY hePC 1962 £7.91 PIAIAN S5t oo avtAaG
NAPFr OLI° hAGPFN avAN ATTTT ALFAP: DALY OA £1-0C%T aOT
aFANG PULEVOT 06/ /R TC 19737 avarAnT PNLADIA=

1973 - PPINVIINGE BLI° 5491 Ddmt

1. P18L70 QA77H] @EI° PANTHIPT ool PrANLAT (o (1650 AL
0am-t AR NPT APOTSPT RS MNTI° 4 le ool PT
NOCOVFD LFAA

(Y £791 ONT (AR @OEF AT Famé a1 P7Lht ATMMART
LANNNET (IAIA STt PINONT a7 Land°eA ATINE SFAA: NAPTP®
PN STt oot aotANG POLTA PO-NCEYTF eVt jo: (HY TSE AL
NAEEL M IC tavdng, €391 PATT LLLMNMET M9 $mS RI€ K74 -tavaag,
L9871 AL LT RILTINTAD PAL-LA: -

In France transfer of an arbitration agreement during assignment is justified on the
basis of Article 1692 of the French Civil Code, which provides that the assignment of a
claim "includes all accessories attaching thereto, such as a right against the surety and
any right of property or morigage securing the same," thus the arbitration agreement

26 ALY AL NAMPAL (AL E P65Tdh NhC U PO 1 QT COATIHA KAG «OAOS) 7LaT
PAT PATILHT @7 «Creditor»? &G «Debtor»? A“La-t FPAt AF ALUFr 0AT7HN A.OA PT7HAO NP
mefE7T NF A7 0TIHA NEE O (A a7 P7LLAIT 18T MANTTI LmPan VAN (L7
OA6S9° (MHarqqe av 718 (¢ TLCT L7100 VA 1<
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is analogous to a "right attaching to the claim” and automatically forms part of the
assignment?’

WAT9° A1CTS 1909° APG PIAIA ST PA@- HPNE 71.04079° K7€ @A
VTRrE Povien, oot AHANG £77 oo AharAht PhPbaoma-  aavan0
AN STt faogdt+ oo it AC  WILTLHANG 10128 gy (LABLIC:
NN PHCAZL: AG NECIPT rT +P0Lrt SA®- WIEPT A& T POLSN =20

ALY AL A7E Al AOA P7LI0@ 170 Ad= LU P&/N/im/ETC 19629° 1 1973
2705145 F DA ool oo FANG 10 ATE, DA 9187 oo TAAGE ALLAT® P71LA UA A1
et an: gy Nrem AJe €791 PANNTT (AN St favg -t av)t+
PHANLAT Q@ Naoi-E: aomPd® ATLTLTA 10 AT, WILIL1LE ALLIN9C AOA
STAANz: QU9 oot PHANLAT @ NALAT (A STk A€ hBTAI
@OLTIN LI°8L Lavl SNz PU KA VT ULEPM KELAIC: av(lF 1L
+ASE AOCNT AGTAP: NAPI° Pa-A oot PHANLAT G@ aoET hidOn
TN PF VLI PTTII ANC LPOAAN KWTE, aAET 71.L11T ATPRTT AF
hParlm A.mPI® AeT-AI°:

1.3.3 P9AA SF1t DA (Jurisdiction)

MAD PPOTE @ITT AN STt OO PavAtE TPE VS PN STTrET RhA
POAMT ONF PoLavant aopPr @<= LA ST NCOT aow ik OHPPET @A 1m-
MLAOA QA7ZE QA PIAA STt RhA APPET ON°I1F-Fo- ham-T £19° 1
P0AM NAMNT ASLD ASTAT A“INT 1030 gyd° @7 LH PIAIN STt
NPT AL ThO FPPET (A9°A0 N <U» &S (KA») avhhA PAT PAae 0T
APE It 1o QAT PHAM@ AATLA hy0ET @17 (A9PAh haamy) IC PAT
LAPNNNT AGPONT CTFAN ©L? PTLA TLET PAINAE NAACEE h LV NIAIA
S 0AMT N7 IC ¢HLEH TPE L ARG TIPE PULmEP 10 AAX NIt
PARADY 35 @77 ANIL L T8 OOT N7ININT @A anmT PIANA STirET @Ak
ATAC ALLC £TAA: MMA N-A 70HF @17 MAP AavNt (Lot RW707
MAE HNENEPT 0290 ATLF® WA F-U-IC LADT PAGPINNNT (11NN S5rE
AE It AATNTITI9° (LA PN ST1IET RhA NATT A POI° STAh:

27 James Hosking, supra note 1, at 498.
28 Andrea Vincze, supra note 23, at 2.
29 Jbid.

30James Hosking, supra note 1, at 476.
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TEEM 04 P avQ(C PAGTCT T ALYT P4.2& ONTYT “LovAht 1@< (@7 LK
FPPEF AZCAN (UM AT AP ATATA S RhA NAMT LOm- UAT S8
12077 ANPI° Mm@ @<z PavPavse@- PAL-TIC (subject matter) 120 A7 AATF@-
WMOAF %.aoaht (personal) 181 1@<: NAHY (OFATE (AN STt 0g°9°rt
RIPZT OO “0HPPET ovhhA 09010 PAGPINNF....”7 P7LAD A1AAZ PIAIA
St RMAT 0AMT hAG0T  A7AC Aer1€AN  (Personal Jurisdiction) A
Polbavr OWPT “hHY OA 70000 PAGPNNET. . ihHY @A 79000 ©OLI°
haon IC (HLEH 091.4.m4 PAPNNET .. P O (1714 P7LPaom@ AIAAE L19°
0Ne-11C 1€ (Material Jurisdiction) P90A9IA S%rE? AhA DAMT Aav1LA0 J-00
Pl pavp j@-::3

MPrd LININ STt Hh TPPET OLI° WISFO- WehFOav: qp S T OFL
nchs N.2010 rOm@- Personal Jurisdiction A9 A747£9° hMaterial Jurisdiction
APAL 10 PULA NCAC ALNT1A LTFAA:=32 2y LA DAL WILHINOD: (AAPKE
OO OO0 TER 1D

LY P (6T NhC M £PC 3329 AG 3330 AL PIAA STt Tk
NADMF? LavdN7 av(It NABAD: 10 AHY AL P&Fh AdhC Hh £TC 3329 AT
33307 £71.91PF et avavAnt mPl AT STAA:

3329 - PIATDA LFrt NATMFF PoLooAhT PIATA K55t N9°9°r AFPR
aAma- ao4C79° Ao

3330 (2) - PIATDA B5pt 10hD PLt-F NATF PTLaoA+E RCHCETF
AP80N7 PIATA B5rT N9°9°rE: AT} N.Om@D LFAA

3330 (3) - PIADA S5t k@ (1795FDI° U5 PIATA 5557
NI°I°rk PI PAD- oy} PATOYRTF 77 N.ONG ALTAI”

ALY £791PTF 09LeaopNET (A7E PIAAIA STrF A9 1 @NOT PIIANA S5a-
L8IET NAMT Otevat 99107 TPE aP@NT AT7LTLTA PTLIAK RIPE N1AIA

3

COCT AAT ALAC NFCL 0T 2877t NAMT A@ANT POL-TIC DAY RS AR e87TrF AT
LALL PLINTA TLEOT WEL NavhbA 10 LLM-9° PLINTA TLE@ HNLTT PoLovAnt (rights in
rem) W1 NC-TIC LAY AAMT 18L 10 NN AL PPN PO-A %7 (rights in personam)
W L MR LTI NAMT 14L 10 (TINT 10 RTL ALEAC ATLLe PCE LT PSR
OANT awlt hwhk OR7S AL Ae0lt ETAAE @gar k78 hbolA 1827 ATIT NAMT
L5 FPax Alan Sedler, supra note 9, at 19-27 PA®7 EavihtAz (AN S5 17 08TrF
NAMT aowlid: NPPPTE AT AS 0FTd NG D RTC 3329 aow/lit PIAAIA 45 NAMT 0mAl-
aoC9° NAANT PNE-TIC RS PIAR STrE NAMT R7L AT ABWPT +LI°C avFet RVt DALY
R7L PININA BT P85 NAMTT (LONT NU-AEI° aPavliGPTF R7RC 19T 1@

32 William Park, supra note 9, at 310.
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O°PrE N DA OPC PIAMA S5/T0h NAME AL P7L10@<7 hHChC Aar@nT
ATLTICTA 10 Wi (Fenlé SUT ALY NCAC Pav@Ny NAMT AT RN
L7 AmPAL LIAIN ST NAMYT PoLavAnt P09°9 1k RIPRTF (&TC 3329
ow/lt AmA: a+CI9° AMPF@: (1 AHEA9° ROHPUE (mAt ao+Ch9° TNt
AN (IFIAIA NP1t oowlt S5@ NATNT AA@ ORN PAD9° PILAD- A, IS
0LTT DANT PA@-9° @LTIA £9°87L TILATT (AR PATAM NAMNTT A°AN
ham NS SET OAMT IC N191aPA0A ANGGT AAGPFHCII°E RS oranneT av7125F
LANRAE ONI°P°rE DOT PIAMA ST@ NANET aPONT RT7L7UTA PULIAK RiP&
ha N9°79° avhle PIAAIA S5@ (AT av@NT ASTAI: NAMTT ¢tavphk:
RIP2ZTF (WANT7 040 Por@n? oo 7 .AM9° ALAM-9®) O+ ao+C29° NANNTF@-
357 @17 AL Th@- P7L5L0 NAMT Ahehé AT STAl=

0&PC 3330(3) aPAlF LM° PIAMN ST®<F7 NAMNT PNAM ANTFIE LLCIPA:=
NSRS (HYVT®D €791 aow/lt NN STt 09°rE PO PA@- aopPy
LaPET (hevatet MNIPCTE @OT AAMT ANMD. ALTA’I LOAMDI® aoodNTF
KeTA’: LV TINT (AN S5rF @0T HhATl PP “175@-9° (@ AN ST
0Pt PD PADI° PTLADT NCHC (91PLAN AF 827 NIAIA SrF 1Hho-
OADNT @ A LLCD PULTANT ALA ASC STAN= PP0HE @17 L hChs ava 0t
ALY %27F NCNC R1S °n781 AT ST AA:

LUT NPAA A0 AZINLST PUA (19P044T9° 1 NavHANG hD-L Pt 017 0L
NChé A79.10 TPE (LPCN PaoEavlfm- PAAIA SHrF Tho- 9990040 TIC
+POLTE PAD. PN S 0P AN@ ©gh PA®9° (is there a valid
arbitration agreement) ?7L.A®<7 1@-= TIC U7 (&TC 3330(3) AL PIAIA STt
MMh® YT %LTT BT AU AT APONT AILTICTA 0171097 AMMAR
+L TN

2. PN ST POTT @15T: - T RICT e

PN ST W0t @19  RIAC PULENIVFD- T PRPT (e UICTI 09LL.mé-
CFmz (AP pbOT AICT T47 RI1%T RW78904E 10k OR1GTT 070
+avdd e FACTFT AT RS &S Arm$I® AL LTAA: (1A STt
PS04 1 RS NGAT°APE L5 FPEIFT L4454 RICTT “INTI® 0LLMLT PAIINNTE
PPATE WG PATLANT THCPT hHY PP NA4E SS01AN: RTHYT HPhCePT
a7t °N (evndAi TINT° @91 APOe: oohhaT AG AN PLav U d-PT7
PUmek N7LA AhPL-LA (171900 F avAh- BPCON-:
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3.1 @1 Ar0e hovpdhhel: - 37NN

ATIH A A 11996 PIAAIA STrF mA7T LAANT OLP7 AP HCHC RS HAl-d-
A NG LONT@= LPI° 17 MMM STt 2ot 15T 0TS e Fo- +ate
PATIINH h1 9°79° PULA@- TIC PAYC: BU TINT U7 (OB (IFIAIA STt
+PPL LAV (@ NACNC Agea Nt PavpnHF: @L9° @F NCHC AW3%.10 a0t
PECE T8 AAINLI® TNt hLLATC: PHALE AALPT heCe NAT @-0zPT
Mot PATINH SCL AT Patd O19F 180+ of HchC o010t WILAANTFo-
ALTPF@- W71 EdPAde: (LY CON 158 AL PADCT RICTT it fmr A&+
PATINH €CE 0T PN STt 01t PP PAVT (@ AL PIAIA S
(M@am +PE 0PIt aowit) AL RTRPT SONHTT  aPHI ATITT T
ATSAF N mPAPA =33

0AA OA LATNNFT (AN STrE APEIF 9.4 D9°9°rF NIAZ avLl
LANT AS NANANLR UedPT (oot NAHLA19° 07LLLNNT AT A7L718TA
Geepdn LAAMN STt 09°rTT L POEE @1FTF A%NGdt ePLN TERPTT
PATINH GCL AT 0P LLLTVFDT APA aPHINT RILY ATIPT APCOPA=
PATIH GCE AT ATLEH-T ALY @ AP0 AZ9° PSO- P01t @ (VHPPHT
oA NF 10 LU NLD PTLADT avCY (TP ohvAFO. AP BTE (LGA Ae@-
VIt (@A %I KREEAI° AL “PP7 ANMG”? aocy? A5 oH0.Lr nN79PT
aCYP® MATISNTNI® PIOC 10+ LOAA=S GUST ATE, (ATIVH A1C° LWIP7 OF
QAN ST AN 27LA 35 @17 AeNt RILTLTA AT AhGT B1ARN=3T

Norrg® 2U @9 ATOE AR AeHANAN aed°a)ET Pr)mdav: AheT hic: AN
£C CPANDN SHE OPPEE ML ARG NIPTE RIPR PANT @A AAAE ANC
Pr18HANG 10 PTLAD. M7 AR NPCAN MM HA@-mAz HOGP@- PRTINH
&CE AT AZ9° PIAIA ST 09°9° 1T hPS@ @A IC A0NC 7L TANG 10+ 2994
W71 (R7TE P6CL @Ay AL RA7L71LNHA®: FavAnthA =

33 Eduardo Romero and Luis Velarde Saffer, The Extension of The Arbitral Agreement To Non-
Signatories In Europe: A Uniform Approach?, 5(3) AMERICAN UNIVERSITY BUSINESS LAW REVIEW
375-376 (2018)

34 Ibid.

® gy KIT RILTLPCO@ WAD: NILNA PFCE T8L O8Y Pav) RSN aoCY (T KIS1E VLT
ntea 0H0LE NTEPTF ONT ATS PTLACT@ PIAAIA STTF NPT MioT P2 ANATT
ALNL L STAA P71A aoCy 1@ ANAM HCHC DT ONGA 3.3 0184107 F713% LavindAz

36 Ibid.

37 S. Strong, supra note 19, at 948; See also, Ocean Laser Shipping, supra note 18.

38 James Hosking, supra note 1, at 491.
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Where the assignment is the assignment of the cause of action, it will, in the absence
of some agreement to the contrary include ... all the remedies in respect of that
cause of action. The relevant remedy is the right to arbitrate and obtain an
arbitration award in respect of the cause of action. The assignee is bound by the
arbitration clause in the sense that it cannot assert the assigned right without also
accepting the obligation to arbitrate. Accordingly, it is clear both from the statute
and from a consideration of the position of the assignee that the assignee has the
benefit of the arbitration clause as well as other provisions of the contract.*

0871 (subrogation) LHY® CATIH FCL AT O8LYT A°TEYE PHHha: T
mfE (subrogee) MIAIA STt NCheT Porq 3T avIE7 aomdd® WILILTA:
P A7 PULePCND: (140 N9° ALPT (the (@ (9> P} A74A0T -
4410 AAT7HA  (subrogee) (e O9° ovhnh hé.al h&e1@- (subroger) IC
PorA)t TINTFANG @A aPPA LTCNF A=

MAD ORTINH 9 a0t PP0HE @19F oot (AN S5rE PoLiao Aoty
@77 TP WLLLT AT IC (HLLH 10 WA HPE POA he@ Co%T tThre
V16T O F2es MR7INH a9 2C%T APOTHE 017 799° A0 Ut HPPT
PrLLLCTHT @A RIS AAINLOYC INCE PHY ARIS NSt @A hWHPPHT
@-sp avA1TG 18T ALTC ASTAI® P7LA@- AN 102" TIC 17 h.b.A.
11999 APONHE ©17 TP NA@D- 990801 @O-p-T7 PoLavaht 0T PFA
(Contracts (Rights of Third Parties) Act 1999)%2 haom (3A gy %Lk v0ts
O  TPPL AL WA PULTF oo AmPol LT AOG-C ORTIAH
TP PSA: AT MNEA 8 AL NAIATA STt P71.81C (P77 POt OT7 (w-dk
FPPET avhhA 12410 @A @OT PIAAMA STt 09T ha N9k AhA
TLCT  LOASA  LAA=Y  (eoPrC NAA  STTE 9PTE L1280 JA
LmPINI-AI°:

2.2 aohhAT A% PATO- KICT: - PATL AT A"ich

PAZE (AN STt ot 20hE 15T AP oot RTLUTN 0FIAK (a9
PLTITF RIC TF=: @MAS QAN+ (OF Agwr7 Herddg og9e 29 hCheT

39 Ibid., at 492.

40 Ibid., at 502.

41 Ibid., at 510.

42 Contracts (Rights of Third Parties) Act 1999, Section 8,
https://www.legislation.gov.uk/ukpga/1999/31/section/8 accessed on 10 May 2019

43 Contracts (Rights of Third Parties) Act, supra note 42.
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NHALE AN ST @l AP e hie (A7EYE Tl W18.3% Ah.A.
012015 HAAAD- PIPATE 1 LL11IA

Article 1045 (Netherlands Arbitration Law)

1. Unless the parties have agreed otherwise, at the written request of a third party
who has an interest in the outcome of the arbitral proceedings, the arbitral tribunal
may allow such party to join or intervene in the proceedings, provided that the
same arbitration agreement as between the original parties applies or enters into
force between the parties and the third party.

4. By the allowance of the joinder or intervention, the third party shall become a
party to the arbitral proceedings.

5. After the allowance of a joinder or an intervention, the arbitral tribunal shall
arrange the further course of the proceedings, unless the parties have made
provisions for this by agreement.

2y £791 A.h.h. 11984 POM®- H7 AL il A7 000 RTC 1 av.f AL
«Unless the parties have agreed otherwise (+:#&% N9°9°r1 hn 1£C)”7 h*LAD-
VL @ PA@- (1PLav@- 701 @O PIL 10 LY HPPET er0tE @157
0-5¢ ooate (HavAnt A7 921t e 01t ALLCT WIL LT i PAPA:

Pehll ATLENT M (FFaeAnT (4.8l AG MNAAT PHALE ATT NAR A7L OTIH
PAD AEI° ATITTT POTU-Az PO PN ST 9Ll il P4oLolefN
A STt 1 (Federal Arbitration Act N9°WAC FAA ?9.0A@)* \WP7
WeHE AEC Moo A POHT O15F 2715140 11C PA9°: OHY °N78F (14,800
LLE 0FQ TACTT aowlt (191849 L0t @1ST AN STt Pavnt 15
P00 0@ (oG- L, Ll PG ch NhC NI-OCHT M awlt W78 AdeT
LAY (14,060 06T NG NI-0CET M owlT (0Az@« ool o0+
PO PO OTF (AN ST 00T AP Tt PUUTFA (LT PIAIA
STt TORO-9° L8 OATT L5LPAC

0A7LEN 2 ONC%T DANT 14.L.40 aVFINVE 71 PATNLT 14T AL 9
a7 MATLT 0 PhAA Nk CL.LE07 PIANIA S5 v het T 9710700
NPT AOPFPAE PPN OIFTF (AN ST @07 PG ETFOT AT

44 Federal Arbitration Act, 1925 (9 USC Section 1 et seq.) available at
https://www.law.cornell.edu/uscode/text/9/chapter-1

4 S. Strong, supra note 19, at 960.

46 Jbid.

21


https://www.law.cornell.edu/uscode/text/9/chapter-1

JOURNAL OF ETHIOPIAN LAW - VOL. XXXI

atecat OFAL L0l NCALS RS @3V AK MPT A@-PHPA: N0 hCALS
h1 @it POTE @17 PANPICTE 112 L AN ST AT T1€4 0ULFA
L7 P20 A 17 ANPET PIAIA S 0P fam PO @17 ANF
A7L9N1LE LLTIAEY gU Tt (LN @Om FPE NI haad- (PC POt
077 AL1L.L9° TNt 1@

MAD (A72EN 9 awlt P @15T et 1SL PULINM N@-A aFANGE RS
N8P IC OFLEH 1@ (ATLéN 1 (@A @O PEmPh PANNTT (IAA
SrE Paog ot Q9P @ (LTANGE ANE STANGA O8N AGTANGIC? PILAD-
188 P30 (1avLNFD- PN h?l aoCY avwlA 10 (lavPrd°e h@-A 9.0
o)t PFANAT 0T @17 ANFAALED. AmPIOT  PINLOT PIAAIN ST
NPT aomdbd® STAND PPNTEEI° LIAAIN STt 0N9°9°rE o)k IC 221 1m-
e OATLFavy 128 RILU9° (IFIAK ao(FS 1L7 PHAALAT A0+ (1FIA“A
STt 0°PrE aomdd® ANF ALPT L1LLNT AT =40

CUFT RTE, (@A ANTAALOD- RS @A (FANLAT A@- aohhA AL O9°9°1rT hh
MPC @ ONT LAD PATINNEFT (AN STt Paog T NI°9°rT AeAANGT”
PULA Aaepnht TH VAN NLPTY° NALSh GG LT @-A2PTF o SC 87304P
ATLING EINRA: PHY aoTd @« PIAAA STt O9°9°rt AR QWLL PAD- 1@ PN
NG TIC 17 A7 AU-7 8V 981k AV hHorG P 7918/ R Tantev 1/ e IC
LO-HISHN 1@ (19LA AR9° APALTTH PAD-9°:50 hHY (Fen1é Phleh &CL AT
.Lul-h LANN ST1F 01 PHPaPm@<7 ANIA S5 09124 T 700, (a policy
in favour of arbitration) NAL+104 (@A aotAAGE 1LH @ PHANLAT P0HT
@77 (1A STt N9°9°1rk PaomPI® avt RTSAD Ui A1LLENTI° BTAA =5

hoo)lt aotANG: IC tbi-d0. (W1 0840 158 Pholch &Ce AT LARTI
PIILMAS AR 10 PAF@-: LYIC NPS®- QA K9G Ptha- OATIHA/+5¢1./
NLET RG VLIPET ov-f (0o NATLOCH NN STrF 09°9°rE emPTIA:
L1LLNFAI°=52 GRHE QPID- P8LAT ITFIE 9P Qav€) M-\ 10 AavLT
M@ A Phén ov€7 Neh APLT NGELO- N7 P17 5T £LLNT POTT
oT7 W Phaao<7 Wl “IevAn S FAA= Nov€7 MO RS 5T h&4T avhhA
PN STt @A (LGC LT Nn@ NHST A& IC 971840 Chc 991,30+

47 Jbid., at 961.

48 James Hosking, supra note 1, at 494.
49 Jbid.

50 Jbid.

51 Jbid., at 497.

52 Jbid., at 504.
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N$CE LT ALP7 AN ST 10 86U (AL &CE LT PHAarL hNe-C 10-
L0AA =53

NSLYT WG PO v FANGE (MHen1é POHSE OT7 0ALLI0- AN S+ 0N9°9°rE
Ul mbacd- RG /0LI° PoL1LENT THPPET AYOT OTF TPI° (17LA LLLTT @A
A.SC 10 0A“LEN 2 2CoT APOTT OTF TP9° e 9718471 @A hSCoP°
EPC PFod 10254 YIC T POEE OTF LA ST 0PPTE AmPTl. Aaor
OHPPEE Ot @NT LY AT At ATLINGTF®O- (AR aomdn AAPI°
HHPPS NNICT V33 oot ALITT L10A =5

MAD: (A72LN GCE AT PHAaeL (AN S5 0I°9°1rET PATHPPA P0ts @17
A7 PL1LLNT ovcy PANETA eocY  (The Doctrine of Estoppel) '1o-:
PANFTA 0oCY A7L A0+ N19LLAPD mNL: NLCLAET AALI ATLT “1£4 LANTT
TIC 0AT1&LTE ORI° avihg PANTT PO GAeINR. P°N7ET (hNeT OPTF HIL
hLLPL® WA OHI0 A7L 9LrE oot e7.ea0 T @RI <18, @t UL M0t
ANG-C 10250 (LY aoCy aowlt R7& OO PIAAMA STrE A9°9rET RT7L7LPNA
0.4 ovp1&  (HICT  (M9°FT ORI° (hA ADAT hderdd: 034 AL
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The Applicability of Arbitration Agreement to Third Parties under Ethiopian
Law: Contradictions between Contract Law and Civil Procedure Code Law

Fekadu Petros Gebremeskel*

Abstract

The purpose of this Article is to address the question of third party participation in
arbitration proceedings arising out of the agreement of parties. The protection of rights of
non-signatories in an arbitration proceeding the jurisdictional limits of which is defined
by the parties to the agreement remains to be one of the contentious issues in the law and
practice of arbitration. The Civil Procedure Code regulates in detail the modality of
participation by third parties in proceedings where their rights are at stake. It also regulates
the procedure of opposition against a judgement by a third party who was not able to take
part in a proceeding that led to the judgement in so far as such a judgment harms his/her
rights. The application of these rules in the courts of the state that derive their authority
from the law has not been as problematic as their application in arbitration due to the
contractual basis of the latter. Likewise, the transfer of a contract incorporating an
arbitration clause triggers a similar question when the transferee wants to invoke the
arbitration agreement, or when the transferee is required to submit to arbitration by virtue
of such an arbitration clause. Is (not) the arbitration agreement transferable to the third-
party transferee following transfer/assignment of the contract containing the clause? All
these questions are problematic for arbitration tribunals whose authority emanates from
the agreement of parties. The questions involve on the one hand, the interests of a third
party whose rights will be jeopardized by an arbitration proceeding in his absence; and on
the other hand, the interests of the original parties who will be required to arbitrate with ‘a
stranger’ without a prior agreement to do so. This article suggests that adopting a flexible
requirement for validity of arbitration agreement in respect to the third party will resolve
part of the problem. Hence, the request to join an arbitration by the third party should be
sufficient to establish an arbitration agreement with such third party and the original
parties. No third party should, however, be compelled to submit to arbitration against
his/her consent as this would violate the very consensual nature of arbitration.

Key words:- Arbitration agreement, third parties, intervention, assignment, opposition
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* LL.B., LL.M.; Assistant Professor, Addis Ababa University, School of Law; Consultant and
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Challenges and Implications of Using Suspect/Defendant-Turned
Prosecution Witnesses in Ethiopia

Alemu Meheretu”

Abstract

Ethiopia has formally recognized evidence obtained from criminal
participants in return for immunity and/or sentence reduction in the
prosecution of some selected crimes, notably corruption, terrorism and
trafficking in persons. However, in practice this prosecution tool pervades
virtually all crimes. This article investigates the challenges and implications
of relying on suspect/defendant-turned witnesses having regard to the
contexts of the criminal justice system with a focus on the Federal
Government. The article is informed by qualitative data drawn from court
cases, in depth interviews and FGDs with justice actors: prosecutors, judges,
and defense attorneys. I contend that although the use of such incentivized
witnesses serves law enforcement purposes, it involves inherent as well as
contextual challenges and implications to the criminal justice system.
Exacerbated by frail fact-finding capacity, scant safeguards, and lack of
enforceability, among others, it is prone to yield wrongful conviction,
discrimination, impunity, and abuse and corruption.

Key terms: Incentivized witnesses, Justice collaborators, Informant witnesses,
Suspect/defendant-turned witnesses, Evidence, Challenges, Ethiopia

Introduction

As crimes become more complex and sophisticated governments employ a myriad of
evidence generating tools in order to prosecute criminals. The use of criminal
participants or their evidence in return for a benefit takes substantial credit in this
regard. In the USA, such witnesses are generally known as “informant witnesses” or

" PhD, Assistant Professor, Jimma University.
! Nicholas Fyfe and James Sheptycki, International Trends in the Facilitation of Witness Cooperation in
Organized Crimes, 3(3) EUROPEAN JOURNAL OF CRIMINOLOGY, 336-38 (2006).
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“cooperating witnesses™ and include jailhouse informants and “accomplice
witnesses”—co-participants.” The concessions the prosecution offers to such
“incentivized witnesses” include: agreement not to prosecute, recommendation for
lenient sentence at trial, reduction of charges, agreement to stipulate mitigating
circumstances at sentencing, etc.' These arrangements have their basis in the US
Sentencing Guidelines (“substantial assistance motion” where a defendant receives
sentence reduction in exchange for his “substantial assistance” in the prosecution of
others)® and plea agreements and are often known as cooperation agreements or
witness inducement agreements.® In Europe the arrangement made with persons facing

2 See Graham Hughes, Agreements for Cooperation in Criminal Cases, 45 VAND. L. REV. 1, 2 (1992)
(discussing cooperation agreements involving the exchange of leniency for information or testimony); R.
Michael Cassidy, Soft Words of Hope: Giglio, Accomplice Witnesses, and the Problem of Implied
Inducements, 98 NW. L. REV. 1129 (2004); Michael A. Simons, Retribution for Rats: Cooperation
punishment and Atonement, 56 VAND.L.REV. 1, 2, (2003).

* Robert P. Mosteller, The Special Threat of Informants to the Innocent Who Are Not Innocents, 6 OHIO

ST.J. CRIM. L. 519, 522, 554-57 (2009) (Informant includes those who receive benefits for their testimony

and is of two broad types: jailhouse informants and other informants who are “co-participants in the crime

or other members of the suspect’s criminal group”); Jessica A. Roth, Informant Witnesses and The Risk of

Wrongful Convictions 53 AMERICAN LAW REVIEW, 737,747-48 (2016) (making similar distinctions as

Mosteller does); Michael Cassidy, supra note 2, at 1133-34(distinguishing four kinds of informants: a

tipster (citizen informant), confidential informant, jailhouse informant, and accomplice witness); Markus

Surratt, Incentivized Informants, Brady, Ruiz, and Wrongful Imprisonment: Requiring Pre-plea Disclosure

of Material Exculpatory Evidence, 93 WASHINGITON LAW REVIEW 523, 538-45(2018)(classifying

(incentivized) informants into five categories: the jailhouse snitch, the professional snitch, the accomplice,

the calumniator — one who falsely accuses others — and the confidential informant.); BRANDON L.

GARRETT, CONVICTING THE INNOCENT: WHERE CRIMINAL PROSECUTIONS GO WRONG 5

(OUP, 2011) at 123-141(where the author defines Criminal informant to include jailhouse informants, co-

defendants, witnesses who were potential suspects themselves and some who sought reward money); Ariel

Werner, What's in a Name? Challenging the citizen Informant Doctrine, 89 NEWYORK UNIVERSITY

LAW REVIEW, 2336, 2339 (2014); Michael L. Rich, Coerced Informants and thirteenth Amendment

Limitation on the Police-informant relationship, 50 SANTA CLARA L.REV 681, 689-90 (2010); Ellen

Yaroshefsky, Introduction to the Cooperating Witness Conundrum: Is Justice Obtainable?, 23 CARDOZO L.

REV. 747,755-56 (2002) citing Rory K. Little, The Cooperating Witness Conundrum: Is Justice Obtainable?

Cardozo School of Law Symposium (Nov. 30, 2000) (Proposing the replacement of “cooperating witness

with criminal informant for those persons who are themselves involved in criminal activity and receiving

some benefit from the government”).

R. Michael Cassidy, supra note 2, at 1142-43.

See Cynthia Kwei Yung Lee, Prosecutorial Discretion, Substantial Assistance, and the Federal Sentencing

Guidelines, 42 UCLAL.REV. 105 (1994); Ross Galin, Above the Law: The Prosecutor's Duty to Seek Justice

and the Performance of Substantial Assistance Agreements, 68 FORDHAM L. REV. 1245 (2000);

ALEXANDRA NATAPOFF, SNITCHING: CRIMINAL INFORMANTS AND THE EROSION OF

AMERICAN JUSTICE (New York University press, 2009) at 50.

See H. Lloyd King, Why Prosecutors are Permitted to Offer Witness Inducement Agreements: A matter of

Constitutional Authority, 29 STETSON LAW REVIEW 156(1999); James W. Haldin, Toward a Level

~
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criminal charges or persons convicted of a crime whereby they provide information or
evidence on others (notably on their associates) in return for a benefit are generally
termed as “collaborators of justice” or “crown/state witnesses™ albeit, known with
varied names across specific jurisdictions: Staatszeugen/State’s witnesses (Germany),
supergrasses (Northern Ireland), petiti (Italy), arrenpenditos (Spain).® The available
benefits to collaborators of justice include: sentence reduction, immunity from
prosecution, dropping of charges, and financial benefits.” Although these arrangements
are often employed as a means to prevent and prosecute serious and complex crimes,

10

notably organized ones," in some jurisdictions such as Canada, USA and to some

extent in Germany, they are also applied in less serious crimes.

Ethiopia has also formally embraced the analogous of this evidence generating tool—
evidence/testimony obtained from criminal participants (suspects and defendants) in
return for immunity from prosecution and sentence reduction — in some specific
crimes including corruption, trafficking in persons and terrorism, but in practice it
pervades almost all crimes." This article investigates the challenges and implications of
using suspect/defendant-turned witnesses having regard to the contexts of the
Ethiopian criminal justice system. The article features some qualitative data drawn
from experiences of the Federal Government using in-depth interviews and FGDs with
representatives from justice sector actors and review of court cases, to the extent

Playing Field: Challenges to Accomplice Testimony in the Wake of United States v. Singleton, 57 WASH. &
LEE L.REV. 515 (2000).

7 See generally J.H. Crijns et a, COLLABORATION WITH JUSTICE IN THE NETHERLANDS, ITALY
GERMANY AND CANADA: A COMPARATIVE STUDY ON THE PROVISION OF UNDERTAKINGS
TO OFFENDERS WHO ARE WILLING TO GIVE EVIDENCE IN THE PROSECUTION OF OTHERS
(2017) available at https://www.wodc.nl/binaries/2725_volledige_tekst_tcm28-324067.pdf visited on 05
0ct.2020 ; see also a definition provided by the Council of Europe where it defines collaborators of justice
as: “any person who faces criminal charges, or has been convicted of taking part in a criminal association or
other criminal organisation of any kind, or in offences of organised crime, but who agrees to cooperate
with criminal justice authorities, particularly by giving testimony about a criminal association or
organisation, or about any offence connected with organised crime or other serious crimes.” Council of
Europe Committee of Minsters, Recommendation (2005) 9 of the Committee of Ministers to member states
on the protection of witnesses and collaborators of justice (Adopted by the Committee of Ministers on 20
April 2005 at the 924th meeting of the Ministers’ Deputies). Available at:
https://www.coe.int/t/dgl/legalcooperation/economiccrime/organisedcrime/Rec%20_2005_9.pdf visited on
05 Oct. 2020.

8 Nicholas Fyfe and James Sheptycki, supra note 1, 336-38.

° J.H. Crijns et al, supra note 7, at 364-68.

" John C. Jeffries & John Gleeson, The Federalization of Organized Crime: Advantages of Federal
Prosecution, 46 HASTINGS L.J. 1095, 1103-09 (1995); Nicholas Fyfe and James Sheptycki, supra note 1 at
336-38.

' Alemu Meheretu (2018), Exploring Criminal Informant Use in Ethiopia: Some Experiences From the
Federal Government and selected Oromia Zones, (unpublished), at 48-49.
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available. Extensive and systematic interviews and FGDs were held with 35 informants
from the justice sector institutions including prosecutors (19), defense lawyers (7) and
judges (9). This is particularly relevant to solicit information on the informal practice,
which is not normally available on the records. Some of the court cases used in this
article were obtained from the interviews and FGDs. Access problems means
suspect/defendant-turned witnesses are not included. In order to ensure anonymity of
the participants in the interviews and FGDs, codes combining their occupation with
numbers (e.g. prosecutor 01, judge 07) have been used in citing them.

The article is structured in five sections. The first section following this introduction
briefly explores the rationales of using informants/collaborators of justice while section
two sketches the use of evidence obtained from suspect/defendant-turned witnesses in
Ethiopia. The third section unveils the challenges and implications of using such
evidence in Ethiopia focusing on the Federal Government. The final section concludes
the article.

1. Why Informants /Justice Collaborators?

In the past informants were viewed as incompetent witnesses if they stood to directly
gain some benefit from their testimony."”? Through time, this has changed and now they
are increasingly used as prosecution tools, particularly in organized and complex
crimes.”® Researches indicate that prosecuting organized crimes using ordinary method
of investigation has been proved to be ineffective. The nature of organized crimes, in
particular their extreme secrecy and intermediary features, necessitate an extraordinary
means to investigate and prosecute them." Informants/justice collaborators, who are
part of an organization and are familiar with its structure and functioning," provide the
means to dismantle the organization and prevent such crimes. Such instrumentality of
informant witnesses has been described as'®: “without informants law enforcement

12 Russell D. Covey, Abolishing Jailhouse Snitch Testimony, 49 WAKE FOREST L.REV. 112(2014).

3 Peter J. Tak, Deals with Criminals: Supergrasses, Crown witnesses and Pentiti, 5(2) EUROPEAN
JOURNAL OF CRIME, CRIMINAL LAW AND CRIMINAL JUSTICE, 5, 13(1997); John C. Jeffries & John
Gleeson, supra note 10.

1" Nicholas Fyfe and James Sheptycki, supra note 1, at 338; John C. Jeffries & Hon. John Gleeson, supra note
10, at 1104 (Nothing that without informant witnesses, prosecution of the “culpable and dangerous
individuals” in criminal organizations would be impossible because such high-ranking individuals
purposefully operate behind the scenes such that “their guilt usually cannot be proved by the testimony of
victims or eyewitnesses or by forensic evidence,” and they “never confess”).

15 Peter J. Tak (1997), supra note 13, at 2.

Alexandra Natapoff, Snitching: Institutional and Communal Consequences, Legal studies paper No. 2004-

24, 2004, at 661, citing United States vs. Bernal-Obeso, 989 F.2d 311, 335(9th cir.1993).
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officials would be unable to penetrate and destroy organized crimes syndicates, drug
trafficking cartels, bank frauds...public corruption, terrorist gangs, money
launderers....”. They also enable governments to prosecute politically powerful or
otherwise insulated criminal actors.” Rewarding of informant witness /justice
collaborators with attractive concessions is thus needed to encourage them to come
forward enduring any possible retaliations from their crime mates.”® Therefore, the
major rationale for the use of such evidence relates to its instrumentality to prevent and
prosecute serious and organized crimes.

Ethiopian policy makers seem to rely on this rationale to introduce “substantial
evidence” rewards to cooperating suspects/defendants in crimes of corruption,
terrorism, trafficking and smuggling in persons." Likewise, the Criminal Justice Policy
embraces this investigative and prosecution tactic in complex and serious crimes
provided that ordinary means of investigation is unable to tackle such crimes.?

The other rationale for informant witnesses/justice collaborators relates to
administrative efficiency gains. It offers efficiency advantages to the system by making
investigation and prosecution activities easier and cheaper.® It is considered as the
“most cost-effective investigative tool in organized crimes”, compared to other
techniques such as surveillances and undercover operations.”? In this sense, it can
enhance the efficiency of the law enforcement; a rationale upheld by Ethiopian justice
actors.® It is important to note, however, that this efficiency gain comes with
considerable costs of compromising fairness, accuracy and due process rights.*

The final and least advocated rational for defendant’s cooperation with law
enforcement has to do with repentance. It is proposed that cooperation gives
defendants the opportunity to repent and pay back to society by providing

7 R. Michael Cassidy, supra note 2 at 1137 (2004) (noting that criminal informant use “makes possible the

detection of crimes that may otherwise go unsolved, allows for the apprehension of more dangerous

criminals, and minimizes the risk of acquittal that could adversely affect public safety”).

J.H. Crijns et al, supra note 7 at 26; Robert P. Mosteller, supra note 3 at 551.

19 Alemu Meheretu, The Law of Criminal Informants in Ethiopia, 13(3) MLR, 442(2019), see the section on
rationales.

2 FDRE, The Criminal Justice Policy of Ethiopia (2011), section 3.17.5 (a&b), at 22.

2! David Leimbach, Minimizing the Risk of Injustice in Cooperation Agreements 7 DARTMOUTH L.].

173,176 (2009) (Discussing the efficiency advantages of cooperation agreements); Alexandra Natapoff

(2009), supranote 5 at 31.

Thomas Gobar et al, Community Effects of Law Enforcement Countermeasures against Organized Crime:

A retrospective Analysis, Report No 006, (2010), at 6; ]. ALBANESE, ORGANIZED CRIME IN OUR

TIMES (5th Edition. Cincinnati: Anderson, 2007), at 262.

2 Alemu Meheretu (2019), Supra note 19, at 446-47.

See section 4 below.
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incriminating information on others.”® It is claimed that cooperation serves retributive

«

purposes in two senses®: First it gives “...defendants an opportunity to undergo a
process of expiation — remorse, apology, reparation, and punishment — that can lead
to true atonement”. Second, cooperation with law enforcement itself amounts to
punishment for the criminal informant: the stern stigma and ostracism from crime

mates and the community at large can be taken as an “extra punishment”.

Nonetheless, this penological rationale is open to challenge since it is quite questionable
whether a defendant cooperates out of pure repentance. Some researches indicate that
such motivations are rare.” Instead, it is highly probable that suspects/defendants assist
law enforcement in anticipation of the benefits attached to cooperation (i.e., immunity
or charge or sentence concessions or other benefits) or with a view to shift blame to
others and to misdirect the investigation. Others may cooperate due to some ulterior
motives: revenge or other perverse ends. Therefore, it stands to reason to argue that
cooperation could be more likely to be tactical than an expression of remorse.

2. Overview of Use of Evidence Obtained from Criminal Participants

In Ethiopia, the use of evidence obtained from criminal participants in exchange for a
benefit operates in two ways: formally and informally. The first relates to instances
where such evidence is expressly recognized by a piece of legislation governing selected
crimes such as corruption, terrorism, and trafficking in persons. The second variant
relates to the practice of using suspect/defendant-turned prosecution witnesses in
crimes beyond those authorized by law. This section does not engage with detail
analysis of the practice, rather it outlines the practice centering on suspect/defendant-
turned witnesses with a view to set background for the investigation of challenges and
implications accompanying its use in Ethiopia, with a focus on the Federal
Government.

2.1.The formal use of evidence obtained from criminal participants

The anti-corruption laws permit the use of suspect-generated evidence in return for
immunity under two conditions:*® 1) where a person involved in corruption provides

% Michael A. Simons, supra note 2, at 2.

26 Ibid., at 3-4.

2 See generally, J. MADINGER, CONFIDENTIAL INFORMANT: LAW ENFORCEMENT'S MOST
VALUABLE TOOL, (Boca Raton, Fla.: CRC Press, 2000).

28 Article 43(1), The Revised Anti-Corruption Special Procedure and Rules of Evidence Proclamation,
Proclamation No. 434/2005 (herein after the Revised Anti-Corruption Special Procedure Proclamation);

54



Challenges and Implications of Using Suspect/Defendant-Turned Prosecution Witnesses in Ethiopia

“substantial evidence” against another participant; 2) the evidence is given before the
institution of criminal charge. “Substantial evidence” connotes either of the following:*
evidence “sufficient to bring conviction by itself”; or evidence which “serves as a basis
to lead to other evidences”; or evidence when corroborated with other evidence “... is
sufficient to bring conviction, and its absence makes conviction unlikely.” From the
language of the law the following general observations can be made: First, the degree of
participation and the culpability of the suspect are not among the conditions for using
such evidence. Thus, apparently so long as a suspect provides substantial evidence
before charge is instituted, he can be immune from prosecution regardless of his degree
of involvement in the crime. This does not align with the purpose of
cooperation/immunity agreements — prosecuting more culpable defendants using less
culpable ones. Second, the timing requirement for cooperation, which is “before the
case is taken to court” and the targeted candidate for the deal: “a person who has been
involved in corruption offence”, limit the beneficiaries of the “substantial evidence”
deal to suspects, plainly excluding defendant-turned witnesses. Third, the only
concession recognized by law is immunity, thus other forms of concessions including
sentence reduction and concessions related to the proceeds of the crime are apparently
excluded. Fourth, although characterized by inherent unreliability, the law insists that
the testimony of a suspect-turned witness has equal weight as that of ordinary
witnesses.™

Likewise, the Anti-terrorism Proclamation upholds cooperation from criminal
defendants but in a different fashion. First, it offers mitigation of sentence for those
defendants who either plead guilty to their own crimes or disclose the identity of co-

offenders.*!

Second, the concessions are limited to sentence reduction as opposed to
immunity. Lastly, it provides no protection for cooperators against any possible renege

by the government.

The use of evidence obtained from criminal participants has also found a place under
the Anti-trafficking and Smuggling of Migrants Proclamation. The Proclamation
sanctions the use of such evidence on three cumulative conditions®: where a
suspect/defendant provides “substantial evidence” in a sense described under the anti-
corruption law above; where such evidence is given before the case goes to court and

See also Article 8 (1) and (2) of the Crime of Corruption Proclamation No.881/2015(which recognize
informant use and give cross-reference to the former).
2 Ibid., Article 43(2).
30 Ibid., Article 43(5).
31 Article 33, The Anti-terrorism Proclamation No. 652/2009.
See Article 23, the prevention and Suppression of Trafficking in persons and Smuggling of Migrants
Proclamation No. 909/2015.
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where the Attorney General authorizes it. The concessions available to
suspect/defendant-turned witnesses in exchange for providing “substantial evidence”
include sentence reduction and immunity®, the implementation of which give rise to
complex legal and practical issues.*

Finally, the witness protection proclamation recognizes immunity in exchange for
cooperation/testimony — as a witness protection measure — provided that three
cumulative conditions are satisfied®: the crime is so serious that it attracts a minimum
of 10 years of rigorous imprisonment; and that the offence cannot be detected or
prosecuted in the absence of such testimony; and that a threat of serious danger exists
to the life, physical security, freedom or property of the suspect turned witness or his
family.

The above laws regulate evidence obtained from criminal participants in return for a
benefit, notably immunity and sentence concessions, mainly by stipulating general rules
on the selection of eligible suspects and defendants, the available rewards and benefits
due to them. Yet, the laws fall short of articulating clear, coherent and comprehensive
standards as well as providing for sufficient protections and meaningful enforcement
mechanisms on informant use.*

2.2.The informal use of evidence obtained from criminal participants

This concerns the use of suspect/defendant-turned witnesses in crimes not authorized
by law — where a suspect or a defendant informally agrees to testify or provide evidence
against a criminal participant in exchange for some concessions, notably exemption
from prosecution. Interviews and FGDs with justice sector personnel, the investigation
of available court cases and accessible police investigation files reveal that this variant is
widely practiced. Asked whether and how often they use such witnesses, many
prosecutors replied that they resort to it whenever triggered by evidence unavailability
regardless of the nature of the crime, while judges and defense attorneys submit that
they regularly encounter such witnesses.”

3 Ibid.

3 Alemu Meheretu, Supra note 19, at 459-61.

3 Articles 3(1) and 4(1) (f), Protection of Witnesses and Whistleblowers of Criminal Offences Proclamation
No0.699/2010. For the discussion of such conditions, Ibid., at 466-68.

3 Ibid., at 469-71.

¥ FGDs and interviews with judges, prosecutors and defense attorneys, April 04-20/2018; March 06-07/
2018; where three-forth of them (out of 35) indicated flipping suspects/defendants into prosecution
witnesses is a familiar practice. For a detail examination of the practice, See Alemu, supra note 11.
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This informal practice covers any crime, including but not limited to, homicide, rape,
willful injury, robbery, copyright and trademark violations, fraud, usury, theft, breach
of trust, using cheque without cover, crimes against the constitutional order, and tax
related crimes.*® In one case of aggravated theft” of electronic devices carried out by a
group of seven offenders during several nights, ‘accomplices’ who transported and
bought the stolen devices were turned into witnesses in exchange for dropping of the
charges against them. All the seven principal offenders were convicted and received 17
years of rigorous imprisonment each. In another aggravated theft case’ involving five
principal offenders, police managed to arrest only one of the main offenders. In an
informal deal struck with the prosecution, this suspect led to the arrest of the remaining
offenders and the recovery of the stolen property. The remaining four defendants were
finally convicted based on his testimony. Moreover, in one fraud case*' committed by
three defendants, the main offender fraudulently agreed to sale to another a seized
contraband material (sugar & cooking oil) presenting himself as a custom's official. He
then received birr 250,000. To facilitate the crime, he hired two assistants. The
prosecution flipped the two assistants (defendants) into witnesses to have the main
offender convicted. Prosecutors also rely on suspect/defendant-turned witness
testimony in return for informal immunity in the prosecution of crimes of rioting, and
crimes against the constitution and constitutional order.”

Further, judges observed that they often learn the use of suspect/defendant-turned
witness during trial where the admissibility of such testimony is challenged by the
defense; an objection commonly overruled:” “prosecutors use criminal defendants as
witnesses and the defense's challenge on admissibility of such witnesses is generally
rejected for the court has no mandate to determine whom the prosecution should call
as a witness.” Indeed, in Yordanos Abay vs. Prosecution®, the Federal Cassation Court
simply rubberstamped such informal practice claiming that no law prohibits the
prosecution from using defendants as prosecution witnesses. Here, the Court seems
reluctant even to review the standards used to select such witnesses and set standards
for their subsequent use.

38 Ibid.

Interview with prosecutor 04, April 11, 2018.

Interview with prosecutor 10, April 16, 2018.

Interview with prosecutor 07, April 16, 2018.

FGDs and interviews with judges, prosecutors and defense attorneys, April 04-05, 10-11 and 20/2018. My

attempt to locate the court files on this was not successful.

 FGD with judges, April 04 &10, 2018 (translation mine).

" Yordanos Abay vs. Public Prosecutor, FEDERAL SUPREME COURT CASSATION DECISION, Vol. 12, File
No.57988, 10/05/2003 E.C., p.196.
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Likewise, defense attorneys submitted that they ordinarily experience the use of
suspects and defendants as prosecution witnesses; a prosecutorial practice they usually
object it on grounds of legality, fairness and reliability, but with no avail due to the
passivity of the court.”® Some went further to blame lower courts’ approach on such
testimony. One defense attorney noted’: “despite signs of clear motivations from
suspect/defendant turned witnesses, many judges simply treat them as ordinary
witnesses, attaching similar weight as that of ordinary witnesses.” Indeed, judges seem
to admit this with some caveats:"

The court does not take any presumption against a suspect/defendant-turned
witness. He/she undergoes the ordinary examination process and the court attaches
the weight the testimony deserves like that of ordinary witnesses. However, where
the testimony raises some suspicion, the fact that a witness has received some
leniency helps shape our decision.

The following cases further illustrate major aspects of the practice. In Federal
prosecutor vs. Kiros Negash et al®® five defendants consisting of two police officers were
charged for ordinary homicide and aggravated robbery. A suspect who was involved in
the commission of the crime from its plotting to execution, among others, by
transporting defendants to and from the crime scene was made to testify against the
rest of the defendants to have them convicted; some of them in absentia. In return he
benefited from the dismissal of the case against him. Indeed, as the only direct evidence
available, his testimony was essential that without his testimony conviction would have
been unlikely.

Although both ended up in acquittal, the prosecution employed suspect-turned witness
testimony in two cases involving breach of trust and forgery. In prosecutor vs. Yabibal
Tesfaye et al * two defendants were charged for the crime of breach of trust involving
sale of a car worth 1.5 million which was delivered to the first defendant in trust.
Another person suspected of the crime of receiving contrary to Article 682 of the
Criminal Code for purchasing the car, was turned into a witness and testified against
the two defendants in return for exemption from prosecution. The case of Prosecutor
vs. Yonatan Manjura et al * involved three counts of forgery and misleading of justice,
with one of the counts relating to the creation and use of a forged loan agreement worth

> FGD with defense attorneys, April 11 /2018.

Interview with defense attorney 01, April 10, 2018 (translation mine).

7" FGDs with Judges, April 10,2018 (translation mine).

8 Federal prosecutor vs. Kiros Negash et al, Federal High Court, File No.113062, 10/07/2006E.C.

" Federal Prosecutor vs. Yabibal Tesfaye et al, Federal First Instance Court, File No.150214, 06/10/2009 E.C.

0 Federal prosecutor vs. Yonatan Manjura et al, Federal First Instance Court, File No.165453, 26/07/2010
E.C.
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5.5 million Birr by an heir and agent of the deceased with a view to snatch the shares of
another heir. One of the suspects who claimed to have witnessed the conclusion of the
forged loan agreement admitted wrong and testified against the main participants
before court in exchange for dropping of her own case.

In another pending case of fraud® the prosecution flipped into a witness a suspect who
allegedly participated in handing over "bribe money” to a fraudster who promises to
secure the release of a defendant by bribing judges and prosecutors. It is interesting to
see how this case would unfold as the suspect-turned witness is the spouse of the
defendant. Apart from issues on the weight of her testimony spousal privilege could be
a barrier.

Drawing from FGDs and interviews, and review of court files, it can be concluded that
the informal practice exhibits the following salient features: First, it covers crimes
ranging from economy related crimes such as theft to serious crimes against persons
and against the state such as homicide and the so called crimes against constitutional
order; Second, although diverse and inconsistent standards apply, the most frequently
used standards to select witnesses from among participants are lack of evidence and
degree of participation; Third, the concessions and benefits granted to such witnesses
include informal immunity, withdrawal of charges, closure of a file, charge or sentence
reduction, suspension of sentence, witness protection benefits, preferential treatment
in prison condition, expunge of fingerprints, and returning of bail bonds/securities.
Forth, both defendants and suspects are turned into prosecution witnesses. The
arrangements are made in a subtle way - either during the investigation where
confessions tendered as per 27(2) of CPC will ultimately give way to testimony reduced
as per Article 30 of CPC or during the trial stage using the instrumentality of
withdrawal or amendment of charges, areas where courts adopt a laissez-faire policy.
To be sure, the timing of permissible withdrawal and amendment of charges prescribed
by the law (which is any time before judgment), the absence of regulation on grounds of
withdrawal, and the laxity of permissible grounds for charge amendment™ are
conducive for such tactics. Fifth, the practice is largely insulated both from internal and
external review and, hence, it is not enforceable should the prosecutor renege, in
particular. In practice while the prosecution has powerful leverages to enforce the

51 Public prosecutor vs. X (As the case is pending full citation is withheld).
52 See Articles 119-121 of CPC and The General Attorney Establishment Proclamation, Proclamation No.
943/2016.
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informal deal through threats of prosecution, the cooperating defendant has none with
the exception of internal administrative recourses, which are often not reliable.*

3. Challenges and Implications of Using Suspect/Defendant-turned
Witnesses

Evidence obtained from criminal participants provides governments with essential law
enforcement tool in terms of investigating and prosecuting crimes effectively and
efficiently. However, they also entail challenges to any criminal justice system. In this
section, the author argues based on available data drawn from fieldwork that such
evidence in general and incentivized witnesses testimony - those who receive benefit for
their testimony, in particular are met with two types of challenges as it applies to
Ethiopia: a) challenges inherent to witness inducement; which are exacerbated by
specific contexts of the Ethiopian criminal justice; b) challenges specific to the
Ethiopian criminal justice.

3.1. Unreliability and wrongful conviction

Although ordinary witnesses are not immune from concerns of unreliability, the
problem is much pronounced with incentivized witnesses. These witnesses could tender
untrustworthy testimony simply to shift blame to their associates and receive the
maximum leniency or immunity from the prosecution or due to some ulterior personal
motives of revenge or bias against an innocent person.*® Attractive and inducing
concessions from the prosecution including the protection of anonymity and immunity
or the promise of liberty are so powerful. In the circumstances, such witnesses have
strong incentives to tender false testimony that can yield wrongful conviction. This has
been proved to be true elsewhere, making incentivized witnesses one of the leading
causes of wrongful conviction®, which has not been even contained by traditional

>3 See section 3.6 below.

1 Stephen S. Trott, Words of Warning for Prosecutors Using Criminals as Witnesses, 47 HASTINGS L.J.
1381, 1383 (1996)(noting that their desire to avoid criminal liability or to obtain leniency is so strong that
they could do or say anything which takes them to this end); Christine J. Saverda, Accomplices in Federal
Court: A Case for Increased Evidentiary Standards, 100 YALE L.]. 785, 786 (1990) (“It is in [their] interest
not only to implicate others to minimize [their] own role and exaggerate the roles of their co-
conspirators.”); J.H. Crijns et al , supra note 7 (noting that the benefit attached to collaborating could
undermine their reliability).

% This is the case for instance in the USA, accounting about 46 percent of capital wrongful convictions. See

Rob Warden, The Snitch System: How Snitch Testimony Sent Randy Steidl and Other Innocent

Americans to Death Row, Center on Wrongful Convictions, Northwestern University School of Law, 2004,

available at <http://www.law.northwestern.edulwrongfulconvictions> last accessed 20 April 2019; see also
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mechanisms of ensuring reliability of witness testimony such as cross-examination and
oath.*

In Ethiopia, while comprehensive data/research on the subject matter is unavailable,
piecemeal evidence suggests that the risk of false testimony among suspect/defendant-
turned witnesses and thus wrongful conviction is a real cause for concern. FGDs and
interviews reveal that the practice of using suspect/defendant-turned witnesses risks
fabrications and perjury. One prosecutor notes: while suspect/defendant-turned
witnesses provide an effective means to investigate and prosecute crimes, they are
equally problematic in a sense that they could be unreliable. That is why, in practice,
they alone cannot sustain a valid conviction.” Another prosecutor adds to make the
concern more explicit®®: “there are practices where some investigators and prosecutors
threaten a potential witness (suspect) with serious charges. I fear that this might taint
the credibility of his/her testimony.

Judges and defense attorneys made similar observations, both acknowledging the
practical benefits of turning suspects and defendants into prosecution witnesses,
expressed their doubts over the reliability of their testimony. Some of them suspect that
innocents fall victims of false suspect/defendant-turned witness testimony in many
politically motivated prosecutions. This is particularly true in crimes of rioting, crimes
of terrorism, and crimes against the constitution and constitutional order.® Defense
attorney 07 noted: “I really doubt suspect-turned witnesses where in many cases there
are clear indications that their testimony is either motivated or coerced. Can you expect

Brandon L. Garrett, Judging Innocence, 108 COLUM. L. REV. 55, 76, 87-88 (2008) (out of 200 DNA
exonerations 18 percent are caused by false informant testimony); S. Greer, Where the grass is greener?
Supergrasses in comparative perspective. In INFORMERS, POLICING, POLICY AND PRACTICE. (R.
Billingsley et al eds., Devon: Willan Publishing, 2001); George H. Harris, Testimony for sale: The law and
Ethics of Snitches and Experts, 28 PEPP. L. REV. 1(2000); ROBERT M. BLOOM, RATTING: THE USE
AND ABUSE OF INFORMANTS IN AMERICAN JUSTICE SYSTEM, 63-105(Praeger, 2002); Graham
Hughes, supra note 2, at 7-12; Christine J. Saverda, supra note 54, at 786-87; Alexandra Natapoff, Beyond
Unreliable: How Snitches Contribute to Wrongful Convictions, 37 GOLDEN GATE U. L. REV. (2006).

¢ R. Michael Cassidy, supra note 2, at 1130; Saul M. Kassin, Human Judges of Truth, Deception, and

Credibility: Confident but Erroneous, 23 CARDOZO L. REV. 809, 809 (2002); Bryan S. Gowdy, Leniency

Bribes: Justifying the Federal Practice of Offering Leniency for Testimony, 60 LA. L. REV. 447,462-67

(2000).

Interview with prosecutor 05, April 13, 2018 (translation mine).

Interview with prosecutor 11, April 17, 2018 (translation mine).

FGDs and interviews with judges, prosecutors and defense attorneys, April 04-05, 10-11 and 20/2018.

During interviews two justice actors shared me this: in one case, where an opposition figure was accused

of terrorism, the prosecution used a criminal who claims to have witnessed the commission of the crime.

The opposition figure was convicted as charged and sentenced to life. But it was revealed that the

government organized false testimony against him. Interview with defense attorney 06, and prosecutor 04,

April 20, 2018.
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credible testimony from a tortured witness/suspect? That is how it sometimes works
”. Judges recount®: although a suspect-turned witness helps bring to justice
offenders in group and complex crimes in respect of which evidence may not be
available, criminals may abuse it simply to avoid conviction or for some other

concessions.

On the other hand, some justice actors including prosecutors and judges seem to
downplay the above risks. They opined that with the necessary guarantees put in place,
the risks could be effectively controlled. For instance, Prosecutor 07 has to say this®:
“given their firsthand knowledge suspect-turned witnesses could provide vital evidence
in the prosecution of more culpable offenders. In practice these individuals pass
through rigorous scrutiny from selection all the way to cross-examination during the
trial.” Judge 01 observes®: the credibility of such witness is tested against the statement
he tenders at the police station. Nonetheless, as shown above, the efficacy of such
traditional mechanisms is dubitable.

Apart from the observations made and experiences shared by justice actors, a review of
specific contexts of the Ethiopian criminal justice suggest that false testimony from
suspect and defendant-turned witnesses would pose a formidable challenge to the
system. In what follows, I argue that such specific contexts as weak fact-finding
capacity, scant safeguards, and preoccupation with efficiency would nurture unreliable
witness testimony from such incentivized witnesses.

a) Weak Fact finding Capacity

The fact-finding capacity of the criminal process is so weak that false information from
suspect/defendant-turned witnesses, who have firsthand knowledge about the details of
the crime and thus possess positional advantage to maneuver facts, can be processed
easily. Criminal investigations, inhibited by meager skilled personnel, resources and
technology, utterly lack the required rigor and quality. For instance, scientific evidence,
and forensics remain substandard, at times unavailable. Thus, sometimes it is possible
that the main, if not, the sole source of evidence could be suspect or defendant-turned
witnesses whose veracity cannot be properly tested using independent evidence.
Ethiopian prosecutors and police may not be reliable gatekeepers against false
testimony from such sources. Most of our prosecutors are young and less experienced;
lack the training, experience, and resource to properly screen the reliability of such

8 FGD with judges, April 04/2018.
¢! Interview with prosecutor 07, April 16,2018 (translation mine).
62 Interview with judge 01, April 10, 2018.
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witnesses. Inversely, the practice of witness coaching is laden with risks of promoting
false and misleading testimony, inadvertent or otherwise.®® Further, with prosecutors
and police prone to confirmation bias®, they may lack the objectivity to properly screen
the accuracy of testimony from incentivized witnesses®® and might be reluctant to look
for independent evidence. Thus, reliance on such testimony in the event “where the
prosecution controls the selection, preparation and compensation of cooperating
witnesses, poses a significant risk of wrongful conviction, especially when combined
with other risk factors”.

Worryingly, the practice of turning suspects into prosecution witnesses that involves,
on top of luring concessions, a multitude of tactics to break any resistance from the
former would militate against accurate testimony. Such tactics include threat with
severe charges, overcharging, actual detentions, lying about the probative value of
prosecution evidence, suggesting that a co-accused has confessed, approaching the
suspect using intermediaries, including his loved ones.”

Furthermore, the court’s fact-finding approach and rigor, in general and within the
context of incentivized witnesses, in particular could tolerate unreliable testimony and
thus inaccurate outcome. The defense often challenges the competence and
admissibility of suspect/defendant-turned witnesses invoking prejudice, bias and
unreliability; it also questions the standards used to flip suspects and defendants into
witnesses.®® However, sometimes judges are reluctant to review the practice of turning
suspects/defendants into prosecution witnesses. In one theft case® before the Federal
Cassation Bench where the turning of the first defendant into a witness against the
second defendant in return for dropping of the charge against her was challenged, the
court simply sanctioned the practice without inquiring into the standards used for
flipping, reasoning that no law prohibits the prosecution from using such witnesses. As
shown under section 3.6 below, prosecutors often successfully invoke this case to justify

6 Alemu, supranote 11, p. 58.

6 Jessica A. Roth, supra note 3, at 755 ('If the informant’s version of events is consistent with the
prosecutor’s pre-existing view of the case, the prosecutor tends to become more certain of the veracity of
that account and, hence, less skeptical of the informant").

% David Sklansky, Starr, Singleton, and the Prosecutor’s Role, 26 FORDHAM URB. L.J. 509, 528 (1999);
Ellen Yaroshefsky, Cooperation with Federal Prosecutors: Experiences of Truth Telling and
Embellishment, 68 FORDHAM L.REV. 917, 943-44 (1999).

% See George C. Harris, supra note 55, at 58; DANIEL S. MEDWED, PROSECUTION COMPLEX:
AMERICA’S RACE TO CONVICT, ANDITSIMPACT ON THE INNOCENT (2012).

¢ FGDs with prosecutors and defense attorneys, April 04, 05 and 11 /2018.

¢ FGD with defense attorneys, April 11 /2018.

Yordanos Abay vs. Public Prosecutor, supra note 44, at 196.
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unrestrained and informal flipping of suspects and defendants into prosecution
witnesses, which is worrying.

In another corruption case” involving five defendants, the prosecution moved to
withdraw charges against two of the defendants after its witnesses have been heard with
a view to use them as witnesses against the rest three defendants. The court endorsed by
majority the withdrawal and later admitted the testimony of the two defendants
reasoning that:”* “The prosecutor has exclusive mandate to withdraw charges and there
is no law which prohibits him from calling a defendant whose case has been withdrawn
as an additional witness pursuant to Article 143(1) of Criminal Procedure Code.” On
top of reflecting the court’s reluctance to scrutinize such testimony, this ruling
contradicts a relevant and specific law: the Anti-corruption law that unequivocally
limits the time for cooperation before the institution of charge, which plainly excludes
defendants.” It also undermines the rights of the defense and principles of fairness,
since the defendant-turned witness had attended the examination of prosecution
witness and thus might have learnt the defense’s strategy.

Even worse, at times judges limit defenses’ opportunity to test the veracity of
suspect/defendant-turned witnesses by construing the scope of cross examination very
restrictively to cover only issues raised under examination-in-chief” thereby
prohibiting the probing of such witness based on his records, the benefits he collects
from the prosecution, and other related factors. Still others restrict defenses’ right to
confrontation on grounds of the privilege against self-incrimination. In Federal
Prosecutor vs. Kiros Negash et al”, the defense’s motion to cross-examine a suspect-
turned witness, based on reasons of his arrest and how he ended up being a prosecution
witness, was erroneously rejected on grounds of the privilege. Similarly in another
terrorism case’ the defense’s attempt to cross-examine a suspect-turned witness using
his degree of participation, was overruled in response to the prosecution’s objection
that such cross-examination infringes the witness’s privilege against self-incrimination.
These restrictions, which seem to overlook assurances of immunity the law or the

7% Federal Prosecutor vs. Abebe Birhane and others, Federal High Court, File No. 203074, 30/06/2010 E.C.
Ibid. (translation mine).

See Article 43(1) of the Anti-corruption Proclamation, which explicitly limits the timing for criminal
informant use at the period before the charge is instituted.

The basis for such conservative interpretation is the language of Article 137(3) of the Criminal Procedure
Code which defines the purpose of cross examination to showing to the court what is erroneous, doubtful
and untrue in the answers given in the examination in chief (Emphasis added).

7t Federal Prosecutor vs. Kiros Negash et al, Federal High Court, File No. 113062,10/07/2006 E.C.

7> Interview with Defense attorney 05, April 10, 2018.
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prosecution confers to such witness, are likely to impair accurate fact-finding and
eventually the integrity of the outcome.

Added to this is the stance of some judges on the value of suspect/defendant-turned
witness testimony. They simply treat it like any ordinary witness testimony, taking no
precautions having regard to its inherent unreliability.”® One judge captured this”:
“there is no special procedure to handle a testimony from suspect/defendant-turned
witnesses. No special examination applies to such witnesses. They are just examined the
way other witnesses are examined.” Admittedly, as shown below, the law demands
courts to do so with respect to crimes of corruption. Yet, some judges seem to extend
this to any crime involving flipped prosecution witnesses, i.e., to the informal practice.
However, by giving undeserved weight to such testimony, this approach could

undermine outcome accuracy.

b) Scanty safeguards against false testimony

In Ethiopia, such substantive and procedural safeguards against false evidence as
vigorous cross-examination, duty of disclosure, effective legal representation, strong
standards of proof and judicial review, are non-existent or remain scanty at best. With
the bulk majority of deals with suspects /defendants operating underground without
the knowledge of the court and the defense, the latter lack the information basis to test
the credibility of suspect/defendant-turned witnesses. Even where the deal becomes
public in one way or another, several factors would impair reliability screens to distort
the ultimate outcome. It is a matter of fact that most defendants do not receive legal
representation, thereby lacking the expertise to expose unreliable incentivized
witnesses. The duty of disclosure, which is not fully recognized with effective
enforcement mechanisms’, is likely to handicap the defense as well as the court in
testing or evaluating the reliability of such testimony. Nor are there detailed guidelines
and standards that regulate the selection, handling and reward of suspect/defendant-
turned witnesses. Added to this is courts’ reluctance to cautiously review the practice of
turning suspects/defendants into prosecution witnesses, which is already detailed
above. Furthermore, the gaps in criminalizing and enforcing perjury could contribute

76 PGDs with Judges, April 04, 10/2018.

77 Interview with Judge 03, April 10, 2018 (translation mine).

78 The Constitution simply guarantees the accused the right to have full access to evidence presented against
him, leaving out exculpatory evidence. See Article 20(4), The Constitution of the Federal Democratic
Republic of Ethiopia, Proclamation No. 1/1995, Federal Negarit Gazeta, (1995) (Herein after the FDRE
Constitution). Moreover, so far no law provides for enforcement mechanism should the prosecution fails
to disclose such evidence.
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to the concern of unreliability. The proclivity of suspect and defendant-turned
witnesses to perjury coupled with their rare effective prosecution largely owing to
evidentiary problems could undermine deterrence thereby militating against the
accuracy of verdicts.”” Indeed, the likelihood of apprehension and conviction is believed
to have the strongest deterrence effect. To a certain degree, the lenient treatment of
perjury involving victims other than those wrongfully convicted due to perjury (i.e., the
lower range of simple imprisonment prescribed as punishment which can go as low as
ten days) could adversely impact suppression of perjury. Admittedly, the upper range of
punishment for perjury, which reflects a more serious punishment and seems to adopt
an eye for an eye principle of sentencing to witnesses responsible for wrongful
conviction,® would fare better in this regard, albeit with its own flaws elsewhere.

Besides, the low standard of proof required and applied in criminal prosecution means
incentivized witness driven wrongful conviction is a possibility. The FSC Cassation
Division has lowered down the standard of proof for criminal cases to that of clear and
convincing®, a lower standard applied in some jurisdictions in civil cases of special
nature such as child custody cases. There are unverified claims among some
prosecutors and defense attorneys that in practice the standard is even lower than this,
a mere balance of probabilities.? Such lower standards could easily be satisfied by
incentivized witnesses, a piece of evidence that appears trustworthy, but in actuality is
very deceptive and inherently unreliable.®

7> For more see Alemu, supra note 11, at 85-87.
8 The article reads:

Article 453(1): Perjury
Whoever being a witness in judicial or quasi-judicial proceedings knowingly makes or gives a false
statement...
Where, however, in a criminal case, the accused person has been wrongly convicted or has incurred
rigorous imprisonment of more than ten years in consequence of the witness's act, the witness may
himself be sentenced to the punishment which he has caused to be wrongfully inflicted.

81 See Ato Girma Tiku vs. Federal Ethics and Anti-corruption Commission, Federal Supreme Court
Cassation Bench Vol. 10, File No.51706, Hamle 21/2002E.C., p.210; Tamirat Nigussie et al vs. Benshangul
Gumuz Regional State Prosecutor, FEDERAL SUPREME COURT CASSATION DECISIONS, Vol. 17, File No.
97203, Meskerem 30/2007E.C., p.147; W/ro Abeba Arefayinie vs. Tigray Regional State Prosecutor,
Federal Supreme Court Cassation Bench, Vol.18, File No. 104923, Megabit 28/2007E.C. p.243; Feyisa
Mamo vs. Federal Prosecutor, Federal Supreme Court Cassation Bench ,Vol. 19, File No.109441, Tir
17/2008E.C.

8 This was incidentally raised in the FGDs with prosecutors and defense attorneys, April 05/2018; April
11/2018. Yet, it requires systematic study to arrive at such a conclusion.

8 Bennett L. Gershman, Witness Coaching by Prosecutors, 23 CARDOZO L. REV. 829, 852-53 (2002);
Stephen S. Trott, supra note 54 at 1383; Ellen Yaroshefsky, supra note 65, at 945.
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¢) Unabated Efficiency drives

The prevailing institutional preoccupation with efficiency and conviction rate among®
coupled with the possibility of overrating testimony from suspects and defendants
(party and insiders to the criminal participation) could militate against a thorough
scrutiny of their testimony. For long, the focus of Ethiopian justice institutions,
including the prosecution and the judiciary, tends to be on enhancing the efficiency of
the process at any cost.®® The use of suspects and defendants as prosecution witnesses,
which is valued most in securing conviction and shortcutting procedural and
evidentiary barriers of conviction, comports very well with such preoccupation to the
disadvantage of accuracy and fairness.

These efficiency drives are even evident from the way the law treats the testimony of
incentivized witnesses. While the anti-corruption proclamation requires the testimony
of suspect-turned witnesses to have equal weight with that of the testimony of ordinary
witnesses, the witness protection proclamation forecloses the invoking of a reward such
a witness receives for discrediting his testimony.*® Both stipulations discourage
thorough scrutiny of reliability based on relevant factors having direct bearing on
reliability, including the concessions exchanged, the antecedents of the witness/suspect,
terms of the agreement, etc. This would taint the accuracy of verdicts.

All the above variables combined would create conducive environment for suspect and
defendant-turned witnesses who retain firsthand knowledge about the details of the
crime to create false testimony and get away with it to the detriment of innocents.

3.2. Adverse Effects on Investigation

While evidence obtained from incentivized witnesses serves an indispensable role to
effectively investigate crimes, it can also turn out to be counterproductive. A confluence
of factors could shape this undesired outcome in the context of Ethiopia. These
encompass the easiness and high probability of conviction such evidence furnishes to
prosecutors, vectored against the resource and time intensive nature of investigations
(especially in complex crimes), the weakness of the investigation, the underground
(informal) nature of the agreement with such suspects and defendants, absence of
judicial review on the practice of flipping suspects /defendants into prosecution

8 See Alemu Meheretu, Introducing Plea bargaining in Ethiopia: Concerns and Prospects, (PhD thesis,
University of Warwick, UK, 2014).

8 Ibid.

8 See Article 43(5), The Revised Anti-Corruption Special Procedure Proclamation and Article 26, Protection
of Witnesses and Whistleblowers of Criminal Offences Proclamation No. 699/2010.
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witnesses, and lack of effective accountability systems. All combined have the potential
to turn investigations into simple inducement of suspects with a benefit, which would
culminate in heavy reliance on their testimony/evidence. This would encroach on the
thoroughness and quality of the investigation, and ultimately the accuracy of verdicts.
Put simply, where investigators heavily rely on such piece of evidence, cases may not be
well investigated, thereby overlooking other independent sources of evidence that can
augment outcome accuracy.

Of the problems, the relationship between weak investigation and the use of evidence
obtained from criminal participants represent a kind of vicious circle. The two feed
each other. Weakness of investigation could prompt the latter’s use. Justice actors
including prosecutors and defense attorneys point to the weakness of criminal
investigation as a reason to resort to suspect and defendant-turned witnesses.” It is true
that the use of such witnesses can fill in the deficiency of the investigation. However, it
can also have negative implications at least in two senses.

First, the weakness of the investigation could adversely impact on the reliable use of
suspect and defendant-turned witnesses, i.e., the thorough finding, selection and
rewarding of such witnesses. For instance, because of lack of sufficient information on
the degree of participation, more culpable defendants can be flipped into witnesses. In
one contraband case®, the suspect was promised immunity in exchange for leading
evidence. While the suspect delivered his part, the prosecution declined the offer on
grounds of the suspect’s criminal record and subsequent discovery of another witness.
Likewise, in one corruption case®, a prosecutor who promised immunity to one of the
suspects in exchange for information implicating other participants reneged later to
ultimately have the suspect convicted. Perhaps, the prosecution might have tendered
such promise without sufficiently investigating the case. Such practices may have their
own backlashes not only on the rigor and quality of the investigation but also in
securing future cooperation from suspects and defendants.

Secondly, there could be a tendency on the part of investigators to simply invest in
evidence from criminal participants in disregard of other independent sources to the
detriment of quality and effective investigation. This tendency is effectively incentivized
by absence of judicial review on such evidence, which gives prosecutors a free hand to
turn one of their defendants into a witness anytime before judgment, which is also
common in practice.® The prosecution uses its withdrawal and charge amendment

8 FGDs with prosecutors and defense attorneys, April 04, 2018, March 6, 2018 and April 11, 2018.
8 Interview with prosecutor 12, April 17, 2018.
8 Interview with defense attorney 07, April 12, 2018.

% Alemu Meheretu (2018), supra note 11, at 37-39.
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powers as tactics to turn defendants into prosecution witness. For instance, in one tax
evasion case’! where the agent and the owner (principal) were charged, the prosecution
sought adjournment for amendment of the charge immediately before the hearing of
evidence had commenced. The court granted the motion and adjourned the case. Then
the prosecution came with an amended charge that turned the agent into a prosecution
witness. Sometimes the prosecution resorts to such tactics even after its evidence is
heard where it learns that the chance of success is slim. This was the case in Federal
Prosecutor vs. Abebe Birhane and others”, for example, where the prosecution had
withdrawn charges of corruption against two defendants at later stages of the trial (after
prosecution witnesses were heard), displacing a clear law that requires to the contrary®,
with a view to turn them into witnesses against other co-offenders. This move
sanctioned by the court without even inquiring into the reason(s) why the prosecution
was not able to use such witnesses at the right time i.e., before the institution of the
charge.

These common practices could have the effect of discouraging thorough and effective
investigation and prudent charging decisions, whom to charge and whom to use as a
witness. Investigators would lack the diligence and the incentive to look for
independent sources of evidence. These would ultimately weaken the investigation.
From the above discussion, one can conclude that weak investigation can be the cause
as well as the effect of resorting to criminal participant-generated evidence.

3.3. Propensity to corruption and abuse

The notion of transparency, which is vital in ensuring accountability, demands that
government’s actions including the operation of the criminal process should be carried
out in a transparent way. However, many studies reveal that the use of incentivized
witnesses is largely arcane and consequently prone to corruption and abuse.* In
Ethiopia, the context under which suspects and defendants are turned into prosecution
witnesses would invite one to arrive at a similar conclusion. Epitomized by its secrecy
(which can insulate any scrutiny), informal negotiation (off the record deal), broader
discretion bestowed to investigative and prosecution organs with scanty

9

Interview with judge 08, April 12,2018. For discussion of more cases, see Alemu, supra note 11, at 39-41
and at 46-49.

2 Federal Prosecutor vs Abebe Birhane and others, supra note 70.
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&

Article 43(1), The Revised Anti-Corruption Special Procedure and Rules of Evidence Proclamation,
Proclamation No. 434/2005.

See R. Michael Cassidy, supra note 2, p.1130; Alexander J. Menza, Witness Immunity: Unconstitutional,
Unfair, Unconscionable, 9 SETON HALL CONST.L.J. 505, (1999); Alexandra Natapoft (2004), supra note
16, at 663.
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checks/procedural safeguards of the criminal process” and absence of legal
representation, reliance on evidence from criminal participants is a suspect for
corruption and abuses. This concern is more pronounced in the event where a reliable
accountability system is absent and justice sector corruption is not uncommon.*

Deals with suspects and defendants can be simply used to further individual needs as
opposed to institutional needs. Almost all justice actors who participated in this study
express their concerns that turning suspects /defendants into prosecution witnesses is
open to abuse and corruption. One prosecutor warns”: “The practice harbors broad
propensity of vindictiveness and favoritism. One can use it to attack a ‘foe’ or favor a
‘friend’.” This is particularly troubling with regard to the informal practice, which is
devoid of transparency, any sort of review and even enforceability in the event of
breaches of the informal agreement between the prosecution and the
defendant/suspect. Yet, in one case the Federal Cassation Court simply rubberstamped
such practice without articulating sufficient safeguards against potential abuses noting
that®®: “the prosecution retains the discretion to determine whether to prosecute a
defendant or withdraw a pending charge against such defendant and turn him into a
witness. There is no law that prohibits such move.”

It is also open to abuse and political corruption. Indeed, some justice actors revealed
that suspect/defendant-turned witnesses had been used for politically motivated
prosecutions and convictions involving crimes of rioting, crimes of terrorism, and
crimes against the constitution and constitutional order.”

3.4. Undermines the purposes of punishment and public confidence

The effectiveness of a justice system depends on the trust, acceptance and cooperation
of the people it governs.'® Yet, relying on evidence obtained from criminal participants
could compromise this in many senses. Suspects and defendants receive benefit

% For instance, pretrial judicial review of prosecutorial discretion does not apply. Even at the trial stage,

cooperation agreements can be informally enforced without the court's knowledge and thus without its
scrutiny.

% Linn A. Hammergren, JUSTICE SECTOR CORRUPTION IN ETHIOPIA IN DIAGNOSING
CORRUPTION IN ETHIOPIA: PERCEPTION, REALITIES AND THE WAY FORWARD FOR KEY
SECTORS (Janelle Plummer(ed), Washington DC, The World Bank, 2012) at 183-4 and 214-17. See also

Transparency International's Corruption indexes.
97

Interview with prosecutor 11, April 16, 2018.

%8 Yordanos Abay vs. Federal Public Prosecutor, supra note 44 (translation mine).

% Supra note 59.

100

Tom Tyler & Jeffrey Fagan, Legitimacy and Cooperation: Why Do People Help the Police Fight Crime in
Their Communities?” Columbia Public Law Research Paper No. 06-99 (April 1, 2008), at 11-15.
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including immunity not because they deserve it but simply because they assist law
enforcement; which bears no rational connection with principles of sentence
determination. Even worse, more culpable defendants can be treated lightly merely
because they have more information/evidence to trade than their less culpable mates'®!
creating what is called the ‘co-operation paradox’.'” Further, where the state exempts
one from criminal liability simply because he/she provides evidence, it signals a
message to the public that the state is trading off its right to punish, which in turn
undermines the credibility of criminal norms'® and public confidence in the justice
system. Many professionals are inimical to the very idea of the state dealing with
“culprits' whom it has the duty to hold accountable.'™ One US court lamented (though
subsequently recanted it)'®: “If justice is perverted when a criminal defendant seeks to

buy testimony from a witness, it is no less perverted when the government does so.”

In Ethiopia, although evidence from criminal participants serves law enforcement ends,
it could undermine the purpose of punishment. Ethiopian criminal law demands that
penalties and measures reflect the purposes of punishment, and that courts determine
sentences appropriate for each case having regard to the degree of guilt, the gravity of
the crime and the circumstances of its commission.'” Yet, the reward of suspects and
defendants in exchange for their information or testimony departs from these
standards of sentencing. Instead it has the effect of promoting impunity and/or treating
more culpable defendants leniently, which would further dent an already weakened
public trust in the justice system. In one case'”” involving usury and drawing of cheque

190 Cynthia Kwei Yung Lee, supra note 5, at 139; Stephen J. Schulhofer, Rethinking Mandatory Minimums,
28 WAKE FOREST L. REV. 199, 212 (1993) (criticizing cooperation paradox whereby more culpable
defendants receive lesser sentences).

102 “kingpins” many receive lower sentences than their underlings because they have more information to
trade. See Nicholas Fyfe and James Sheptycki, supra note 1 at 347; Daniel C. Richman, Cooperating
Defendants: The Costs and Benefits of Purchasing Information from Scoundrels, Federal Sentencing
Reporter, 8(5) IMMIGRATION AND SENTENCING (Mar.-Apr., 1996), at 292-295; Stephen J. Schulhofer,
supra note 101.

103 Peter J. Tak (1997), supra note 13, at 13; Alexandra Natapoff (2004), supra note 16, at 683; Daniel C.
Richman, Cooperating Defendants, supra note 102, at 293 (Noting that this “...conveys destructive and
contradictory normative messages that may undermine the moral and expressive validity of the law its
self”).

101 Cassidy, R. Michael, supra note 2, at 1129-1177; J.H. Crijns et al, supra note 7; See also A. Vercher,
TERRORISM IN EUROPE: AN INTERNATIONAL COMPARATIVE LEGAL ANALYSIS. (Oxford:
Oxford University Press, 1992).

105 Frank O. Bowman, Departing is Such Sweet Sorrow: A year of Judicial Revolt on ‘Substantial Assistance’
Departures Follows a Decade of Prosecutorial Indiscipline 29 STETSONL.REV. 7 (1999).

106 See Articles 87 and 88 of the Criminal Code of the Federal Democratic Republic of Ethiopia, 2004.

197" Interview with prosecutor 09, April 16, 2018.
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without cover, a person suspected of drawing of cheque was turned into a witness in
order to prosecute the crime of usury, a less serious crime than the former.'*® This is
contrary to the purpose of punishment as well as the very rationale of flipping suspects,
i.e., “using a little fish to catch a bigger one.”

Indeed, many justice actors share the risks of evidence obtained from criminal
participants in undermining the purpose of punishment while some others simply
emphasize on its enforcement arsenal.'” It is generally true that sentencing practices
and public confidence are directly correlated.'® Thus, lenient treatment of criminals
would be met with low public confidence in the justice system. This is equally valid in
Ethiopia where there is strong tendency of correlating the deterrent effect of
punishment with the severity of punishment among the society as well as the
lawmaker.'!

In addition to its inherent dissonance with the purposes of criminal law, lack of
standards on the use of evidence obtained from criminal participants could exacerbate
the problem. With few exceptions'??, the standard for selecting, evaluating and
rewarding suspect/defendant-turned witnesses is left unregulated. Thus, prosecutors
simply use such impressionistic expressions in picking witnesses from among criminal
participants: “in order to ensure conviction it is rather better to use the suspect or the
defendant as a witness than pursuing charges against him.” As discussed elsewhere,
prosecutors also turn defendants into witnesses even late at the trial stage using the
instrumentality of amendment and withdrawal of charges. This opens a room for the
prosecution to exercise unfettered discretion to pick and reward defendants simply
based on practical considerations that have little or nothing to do with the purpose of
criminal law. It could also send a wrong message to the public that something fishy is
going on, thereby undercutting further the legitimacy of the justice system.

198 Compare Articles 693 & 712 of the Criminal Code of Ethiopia.

19 FGD with defense attorneys, judges, and prosecutors held on April, 04- 05,10/2018 and March 06-07/
2018.

119 See Sara E. Benesh and Susan E. Howell, Confidence in Courts: A Comparison of Users and Non-Users,

19 BEHAV. SCI. LAW, 199,202 (2001); J. ROBERTS AND L. STALANS, PUBLIC OPINION, CRIME

AND CRIMINAL JUSTICE (1997, Boulder CO: Westview); J. DOBLE, CRIME AND PUNISHMENT:

THE PUBLIC'S VIEW (1987, CITY: public agenda Foundation).

Alemu, supra note 84, at188.

See for example the general standards provided for under Article 43(1) of the Anti-corruption

111

112

proclamation.
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3.5. Disparate Treatment /Discrimination

In general many scholars agree that the use of incentivized witnesses emasculates the
principle of equality."* This problem would be all the more pronounced in Ethiopia
whose criminal justice system is already riddled with lack of certainty, consistency and
fairness. A confluence of general as well as specific variables could expound the
problem of disparate treatment among criminal suspects/defendants. Although the
FDRE Constitution and the Criminal Code guarantee the right to equality and

proscribe differential treatment among similarly situated defendants'*

, incentivizing
witnesses for their testimony operates on disparity of treatment among equally culpable
suspects/defendants or those having a comparable degree of blameworthiness. Thus,
while those who cooperate to supply evidence may receive some form of sentence or
charge concessions, or complete immunity, those who refuse to cooperate or have

nothing to trade, may face harsh criminal charges.

The decision of who to prosecute and who to immunize often is “based on
impermissible considerations, bearing no rational relationship to a legitimate
government purpose.” " From the investigative archives the author managed to have
access, the standard used to turn suspects or defendants into prosecution witnesses is
unclear, or at least is not explicit; the relevant documents indicating the use of
impressionistic statements to justify the practice."'® Interestingly, the FGDs with
prosecutors reveal some plausible standards'”: degree of participation, lack of evidence,
complexity of the crime, severity of the crime and the weight of information obtained

from the witness.

113 See for example, Alexander J. Menza, supra note 94, at 531 (arguing that granting a witness immunity in

exchange for testimony results in unequal enforcement of the laws); J.H. Crijns et al, supra note 7, at 27
(summarizing literature showing that arrangements with “justice collaborators” clashes with
proportionality and equality principles); Cassia Spohn & Robert Fornango, U.S. Attorneys and
Substantial Assistance Departures: Testing for Interprosecutor Disparity, 47 CRIMINOLOGY 813, 827-
28 (2009); Christopher T. Robertson and D. Alex Winkelman, Incentives, Lies, and Disclosure, 20(1)
JOURNAL OF CONSTITUTIONAL LAW, 32, 42 (2017); Stephen J. Schulhofer, supra note 101 at 211-
12(criticizing cooperation for causing paradoxical disproportionalities in sentences); S. Greer, Supra note
55; Ronald S. Everett & Roger A. Wojtkiewicz, Difference, Disparity, and Race/Ethnic Bias in Federal
Sentencing, 18 ]. QUANTITATIVE CRIMINOLOGY 189, 206-07 (2002).

11 See Art 25, FDRE Constitution and Art 4, The Criminal Code of Ethiopia 2004.

5> Alexander J. Menza, supra note 94, at 532.

16 Such expressions are employed: “mezigebun wutetama lemadireg yireda zend tekesash betekesashnet

kemiketilu yilk miskir mehonachew yeteshale hono bemegegnetu”;“tetertariwn kemasketate yilke wode
miskirnet tekeyro kalun biset yeteshale hono silagegnenew”; literally to mean: in order to ensure
conviction it is rather better to use the suspect or the defendant as a witness than pursuing charges against
him.

7 FGDs with prosecutors, April 04, and April 05 /2018.
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However, this does not mean that prosecutors use the above standards consistently nor
are they required to do so by law. Mixed with its inherent disparate treatment of like
cases, absence of defined standards on the use of suspects/defendants as prosecution
witnesses invites inconsistent and unpredictable decisions, if not discrimination. For
instance, in one sexual outrage case involving two minor defendants of opposite sexes,
both having ‘consented’ to the intercourse, it is not clear why the female minor was
used as a witness to prosecute the male minor.""® Besides, in Federal prosecutor vs.
Yonatan Manjura et al'”®, of the three suspects who participated in the preparation of a
forged loan agreement by attesting that a valid loan agreement has been concluded,
only one of them was picked and turned into a prosecution witness while the rest were
prosecuted. From the records, it is not clear how and why such a suspect was selected;
perhaps her willingness to cooperate could explain this. Even worse, sometimes
suspects with a higher degree of participation and guilt are converted into witnesses to
prosecute co-offenders with similar or even lesser degree of guilt.'™ The above
differential treatments, which could be simply based on suspect’s decision or ability to
cooperate or the prosecution’s subjective considerations as opposed to established and
principled factors of sentence determination (including the degree of guilt or the
seriousness of the crime) could culminate in unequal treatment of similarly situated
suspects or defendants — discrimination.

Furthermore, even within those suspects/defendants willing to cooperate, the types and
the amount of concessions extended to them do not reflect the degree of individual
guilt and the gravity of the crime, prominent factors in sentencing. Instead, it depends
on factors extraneous to sentence determination such as the degree of cooperation,
their bargaining power, the weight/value of the testimony given, own description of
degree of participation in the crime which often downplays own role and exaggerates
the role of others, the strength of the prosecution case, and other subjective
considerations. Indeed unwittingly, while the value of evidence/testimony is a
fundamental factor in trading “substantial evidence” for immunity under the law, the
degree of participation and seriousness of the crime are not.'*!

18 Tnterview with defense attorney 01, April 10/2018.
19" Federal prosecutor vs. Yonatan Manjura et al, supra note 50.

120 Alemu, supra note 11, at 35-36.

121 None of the laws that recognize the use of evidence obtained from criminal participants in return for
immunity or other concessions consider degree of culpability or participation as a requirement for

witness selection. See Alemu, supra note 19.
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Finally, comparable cooperation/assistance of criminal participants may generate
disparate concessions from the prosecution, deliberate or otherwise.? This could be
the case at least in two situations. First, similar cases could be treated quite differently
solely depending on the prosecutor’s conception of her/his discretions and roles. For
comparable cooperation while some prosecutors grant informal immunity others prefer
charge or sentence reduction simply because they believe that they lack the power to
extend informal immunity.'"” Second, leaving the prosecution with almost unbound
discretion, with no comprehensive standards to select and reward ‘cooperating’
suspects/defendants coupled with lack of review mechanisms, is likely to invite
differential treatment of similarly situated suspects/defendants based on some invidious
grounds or motives.

Disparate treatments among criminal suspects /defendants have the potential to make
the justice system unpredictable and unfair in terms of its outcome and sentences to
ultimately erode its integrity and legitimacy further.

3.6. Lack of legal framework and enforceability

Evidence obtained from criminal participants is largely unregulated in Ethiopia. The
exception could be crimes of corruption, terrorism, trafficking and smuggling in
persons where its application is formally sanctioned, though in general terms. Even
then there are no detailed standards and procedures to govern it. In all other cases,
albeit some argue that the FSC Cassation Division in Yordanos Abay vs. Federal
prosecutor'?* has authorized the use of suspect/defendant-turned prosecution witnesses
and that some prosecutors successfully invoke this case as an authority, it remains
unregulated. However, the authority of this case is contested for the court lacks the
mandate to sanction such practice in the presence of a clear law to the contrary.'
Further, it is uncertain whether the decision sets a precedent or it is just an obiter
dictum. The available facts and issues from the case left this issue obscure.? That said,
although prosecutors rarely invoke it to justify the entrenched practice, one could resort
to the Witness Protection Proclamation No. 699/2010 that grants protection measures

12

S

Supra note 113; Ilene H. Nagel & Stephen J. Schulhofer, A Tale of Three Cities: An Empirical Study of
Charging and Bargaining Practices Under the Federal Sentencing Guidelines, 66 S. CAL. L. REV. 501, 560
(1992).

FGDs with prosecutors, April 04 and April 05/ 2018.

Yordanos Abay vs. Federal Prosecutor, supra note 44.

12

>

12

N

TFor more, see section 3.7 below.

126 'While it appears that the defense challenges the conviction claiming fundamental error of law, it is

S

unfortunate that the basis for such claim (the arguments made) is not summarized in the decision of the
Court.
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including immunity to witnesses, which also covers suspect/defendant-turned
witnesses.”” However, the strict conditions attached to the protection measures'?®
shows that reliance on such witnesses in return for immunity is not envisaged in a scale

it is practiced.

On the other hand, in the absence of any procedure that regulates decisions to
discontinue/dismiss charges against “cooperating” suspects/defendants invites some
prosecutors simply to rely on a variety of legal provisions. While some invoke the
Federal Attorney General Establishment Proclamation No. 943/2016 (Article 6), others
stretch the provisions of the 1961 Criminal Procedure Code by analogy (Articles 42 and
30) and some others simply discontinue charges without invoking any procedural
law.'?

The use of evidence procured from suspects/defendants in exchange for a benefit often
operates informally. No formal agreement is concluded; nor is there any clear
enforcement mechanism set forth by law. This holds true even in the circumstances
where it is formally recognized as is in corruption cases. However, in practice
prosecutors are in advantageous position. The threat to press charges of perjury or

130

misleading justice'® and the use of leading questions against hostile witnesses'!

provide them with strong arsenal against possible breaches from the defense.

Prosecutor 01 observes'®:

“in  most cases, once they appear to testify,
suspect/defendant-turned witnesses do not renege and turn hostile for they know for
sure that they will face prosecutions which usually commence with an immediate
arrest.” Another prosecutor added: “Often I warn them to testify as agreed or they will

face multiple charges”. Prosecutor 06 recounts': “

where flipped witnesses turn hostile,
we employ two alternatives: attempt to rectify the problem using leading questions or
remove their privilege and pursue perjury/misleading of justice charges against them.”
Thus those who dare to renege would do it under the pain of punishment. In one
attempted homicide case™ involving two spouses as defendants, the prosecution
entered an informal agreement to drop charges against the wife on condition that she

testifies against her husband. The prosecution failed as the witness turned hostile to

127 Articles 3(1) and 4(1) (f), Protection of Witnesses and Whistleblowers of Criminal Offences Proclamation
No. 699/2010.

Alemu, supra note 19, at 466-68.

129 FGD with prosecutors, April 05, 2018.

130" See Article 446 of the Criminal Code of Ethiopia 2004.

131

128

Article 44 of Proclamation No. 434/2005 authorizes prosecutors to use leading questions upon obtaining

the permission of the court.

132 Interview with prosecutor 01, April 4, 2018 (translation mine).

133 Interview with prosecutor 06, April 13, 2018 (translation mine).

Interview with prosecutor 03, April 11, 2018 (translation mine).
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save her husband. Her husband was acquitted but she was convicted of misleading of
justice and received six months of simple imprisonment.

The individual circumstances of most suspects and defendants (who are often
unrepresented and uniformed), means such threats with multiple charges provide the
prosecution a powerful tool to enforce the deal. Yet, another concern may emerge: by
discouraging the flipped witnesses from rectifying his false testimony (who agrees to
falsely testify first and wants to recant this latter), it could be counterproductive to
result in a coerced false testimony.

For the prosecution the problem rests elsewhere, on the fact that some
defendant/suspect-turned witnesses disappear upon their release on bail.’*® With a view
to prevent this, such witnesses are sometimes detained for months or their surety/bail
bond withheld until they testify before court.”*® The use of detentions and withholding
of surety as enforcement tools is problematic. First, the practice infringes the accused
right to bail since it does not fall within the circumstances' that justify denial of bail.
Similarly, withholding surety beyond the release of the suspect contravenes the law and
amounts to unlawful seizure of one’s property.”®® Second, the practice could leave
detrimental policy upshots to cooperation. By discouraging potential cooperators, it
would militate against the smooth and continued use of suspect/defendant-turned
witnesses.

In contrast to the above, the suspect or defendant-turned witness lacks meaningful
enforcement mechanism should prosecutorial breach of promise occur. Having no
guarantee on the delivery of concessions, he lives in a state of uncertainty; he entirely
and blindly places his trust on the prosecutor. This starts with lack of clarity on the
nature and effects of the deal struck with the prosecution - it can involve closure of the
proceedings (as per Art 42(1) (a)) or withdrawal of charges or informal immunity. In
principle, nothing prevents the prosecution from re-opening the case and pursuing a
charge against the witness. If such breach occurs no court of law entertains it. The
following case can illustrate a sense of the problem. In one case involving theft of gold,
a woman who stole and sold gold to a man was made to testify against the man and
later she was prosecuted of theft.'* Apparently, the woman may have got some promise
of immunity or lenient treatment from the prosecution, which was perhaps withdrawn

135 FGD with prosecutors, April 04 & 05/2018.

136 Ibid.

137 Article 67, Criminal Procedure Code of Ethiopia, Negarit Gazeta, Extraordinary Issue No.l of 1961,
(1961) (Herein after CPC).

138 Ibid., Article 71.

139 Interview with prosecutor 04, April 18, 2018.
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later or alternatively honored in terms of maneuvering facts to result in sentence
mitigation, although the prosecutor insisted that there was none.'* It is worth noting
that enforcement related problems are not limited to the informal practice. Sometimes
suspect/defendant-turned witnesses face prosecutorial reneges even in its formal
variant."!

In conclusion, in Ethiopia evidence obtained from criminal participants in exchange for
a benefit/incentive is epitomized by the fact that it largely applies in ordinary crimes
without a legal authorization and in those formally recognized cases, it lacks detailed
procedures and guidelines. In the main, the practice is not subject to both internal and
external review. This could encourage arbitrary use, if not abuse of such testimony. Nor
is it immune from corruption as shown above under section 3.3.

3.7. Incompatibility with the criminal procedure law

The Criminal Procedure Code proscribes the offering of any inducement to a criminal
suspect'*: “No police officer or person in authority shall offer or use or make or cause
to be offered, made or used any inducement, threat, promise or any other improper
method to any person examined by the police”. Here the phrase “person in authority”
can be interpreted to include prosecutors. Apparently, the turning of suspects into
prosecution witnesses, which involves clear inducements and promises with a view to
buy testimony or information, stands in clear contradiction with this provision.
Ostensibly the language: “any person examined by the police” seems to suggest that this
prohibition is limited to the investigation stage, excluding the offering of inducements
afterwards by the prosecution. However, this is not the case as it contradicts the
purpose of the prohibition, which is prevention of false confession/testimony regardless
of the identity of the inducer. Further, the caption and the content of the Ambharic
version of the provision make this clear by proscribing inducement of testimony by
police or person in authority, which includes the prosecutor.

Thus, while the use of such piece of evidence in crimes of corruption, terrorism and
human trafficking can be taken as an exception or an amendment to the Criminal
Procedure Code'®, its horizontal informal application to any crime utterly offends the
law. The defense raised a similar argument in Federal Prosecutor vs. Abebe Birhane and

110" Thid. This could be verified from the investigative file but my attempt to locate it was not successful.

11 Alemu, supra note 19, at 457.
112 See Article 31 of the CPC, supra note 137.

3 See the saving clauses/inapplicable law clause of each proclamation.
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others"** but regrettably the court simply overlooked the matter, or at least its ruling is
not evident from the records.

Conclusion and Recommendations

The need to fight crimes, especially organized crimes prompted many jurisdictions to
experiment various policy options, use of collaborators of justice/incentivized witnesses
being one of them. Ethiopia has also sanctioned this policy option in selected crimes
namely terrorism, corruption, and trafficking and smuggling in persons, albeit its
regulation remains by and large patchy. However, in practice it is not just limited to the
above few crimes. Informally, it permeates nearly all crimes ranging from less serious to
complex ones. Thus, in the main it is a covert practice that lacks enforceability.

While it is true that the use of incentivized witnesses and their evidence can enhance
the efficiency and effectiveness of criminal prosecutions, as shown in this article, it also
entails plethora of challenges and undesirable implications (both potential and actual)
in many ways. It is inherently a problematic institution characterized by uneven
treatment of similarly situated defendants (discrimination), unreliability that can yield
wrongful conviction, dissonance with the purpose of criminal punishment, and lack of
transparency that invites abuses and corruption. The material, legal and institutional
contexts of Ethiopia could sustain and nourish these defects. Such procedural and
substantive safeguards against misuses and flaws of evidence from incentivized
witnesses as, legal representation, robust cross examination, disclosure, pretrial review
mechanisms, clear guidelines and standards, enforcement mechanisms and sanctions,
and effective judicial review, are largely non-existent, or at best remain scanty. Weak
prosecutorial and police accountability systems (both internal and external), weak
investigation system, and lower standards of proof could aggravate the above problems
further.

Against these milieus, two policy alternatives could emerge on the use of evidence
obtained from incentivized witnesses in Ethiopia:

Option (1): Do away with evidence obtained from criminal participants in return for a
benefit: Making such evidence categorically inadmissible as a matter of law. Although
comprehensive empirical data on some of the blemishes relying on such piece of
evidence, including wrongful conviction, is yet to be available in Ethiopia, the
principled objections against incentivized witnesses presented above could warrant this

11" Federal Prosecutor vs. Abebe Birhane and others, supra note 70.
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option. Nonetheless, its utility in fighting the otherwise impenetrable organized crimes
may be tempting for any government. Its instrumentality to fight organized and
complex crimes means it will remain one feature of the justice system in the years to
come. Indeed, with evidence obtained from incentivized witnesses holding a legislative
footing in several laws including the anti-corruption and witness protection
proclamations, and the criminal justice policy authorizing it, and justice actors
embracing it by stressing on its importance, this would be the case for Ethiopia.

Option (2): Reforms on use of evidence obtained from incentivized witnesses: This calls
for strict regulation of such evidence gathering tools having regard to its inherent flaws
and specific contexts of the Ethiopian criminal justice system. Leaving the principled
objections against it aside, and emphasizing up on its utility, this option sounds
feasible. This option, which demands interventions directed at ameliorating the above
challenges and implications, could include such policy and legal reforms as:

i) Tight regulation on the use of such evidence: it should be limited to organized
and complex crimes whose investigation may not be effectively handled through
ordinary means of investigation i.e., it should be an exceptional and last resort
measure. This calls for banning of the entrenched informal practice and
restricting the use of incentivized witnesses to those exceptional crimes
authorized by law and the setting forth of detailed standards and guidelines on
selection and reward of such witnesses.

ii) Instituting enhanced guarantees such as mandatory legal representation; liberal
cross-examination enabling the defendant to effectively test the reliability of
incentivized witness testimony; the requirement of corroboration to such
testimony; and disclosure of the agreement struck with such witnesses and other
related materials.

iii) Providing for meaningful enforcement mechanisms and sanctions. These could
include, among others:

- The requirement of written agreement between the prosecution and the
cooperating suspect/defendant detailing their respective obligations and
benefits;

- Granting of “use immunity” to the potential witness (suspect/defendant-
turned witness): Clauses which protect reneges to the effect that anything
the witness says should not be used in evidence against him in a criminal
prosecution, with the exception of perjury and misleading of justice; and
that undisclosed evidence would be inadmissible;
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- Internal reviews within the office of the prosecution and robust judicial
oversight on the use of suspects /defendants as prosecution witnesses (on
their selection, evaluation and reward).

iv) Enhancing the capacity of justice actors: familiarizing justice actors with the
risks of incentivized witness testimony, the skills needed to detect unreliable
witnesses and the precaution to be taken in order to mitigate the challenges.

81






Power of Land Administration under the FDRE Constitution

Habtamu Sitotaw,” Muradu Abdo* & Achamyeleh Gashu”

Abstract

This Article inquires whether there is federal interference against the constitutional
power of regional states to administer land in the federal system of Ethiopia. It
further scrutinizes underlying reasons for apportionment of power over land
between the Federal Government and regional states under the present
constitution of Ethiopia. The Article builds on primary and secondary data sources
to find there are several existing federal land laws which allow the Federal
Government to undertake land administration, which is constitutionally entrusted
to regional states. It further concludes that relevant federal institutions mandated
to detend the FDRE Constitution have failed to resist this upward flow of power in
relation to land. It then recommends that federal laws unjustifiably empowering
the Federal Government to entertain land administration issues shall be revised
and such mandate shall be given back to the states. Also, it advises the Federal
Government to refrain in the future from enacting legislation related to land
administration in the interest of honoring the federal system. Moreover, it is
counselled that upward flow of power over land administration should get proper
scrutiny by relevant institutions.

Key terms: Federal Government, Ethiopia, States, Power Centralization, Land
Administration, Land Utilization

Introduction

This Article interrogates the issue of whether there is federal interference against
regional states’ constitutional power to administer land in the contemporary federal
system of Ethiopia, building on primary and secondary data sources.

* LLB, MSc, Lecturer and PhD candidate in Land Policy and Governance at Bahir Dar University, Institute of
Land Administration; habtamusit@gmail.com

* PhD, Associate Professor at School of Law, Addis Ababa University; muradu.abdo@aau.edu.et

* PhD, Associate Professor at Bahir Dar University, Institute of Land Administration;
agachamyeleh@gmail.com or achamyelehg@bdu.edu.et


mailto:habtamusit@gmail.com
mailto:muradu.abdo@aau.edu.et
mailto:agachamyeleh@gmail.com
mailto:achamyelehg@bdu.edu.et

JOURNAL OF ETHIOPIAN LAW- VOL. XX X1

Pursuant to the Constitution of the Federal Democratic Republic of Ethiopia (the
FDRE Constitution), the Federal Government has the authority to enact laws on land
utilization and conservation while the power to administer land belongs to regional
states.! The Federal Government has so far issued several land laws including Urban
Landholding Registration Proclamation No. 818/2014, Urban Lands Lease Holding
Proclamation No. 721/2011, Expropriation of Landholding for Public Purposes and
Payment of Compensation Proclamation No. 455/2005 (now revised by Proclamation
No. 1161/2019), Industrial Parks Proclamation No. 886/2015 and Rural Land
Administration and Land Use Proclamation No. 456/2005. Analysis of these federal
laws reveals that there is a substantial move to extend the mandate of the Federal
Government to include the power to administer land and implement its laws that
should otherwise fall within the competences of regional states.> Moreover, a study
undertaken under the auspices of the Council of Constitutional Inquiry (CCI) indicated
that some aspects of the above federal land laws encroach on land administration
powers vested to the regional states under the FDRE Constitution.?

Despite the presence of upward flow of power over land administration contrary to the
letter and spirit of the FDRE Constitution, such an affair has not been subject to
scrutiny. There have been no instances whereby states openly challenged that kind of
legislative tendency displayed by the Federal Government. * Also, institutions
responsible to defend and protect the constitutional order and the federal system are
not living up to expectations in this regard. The available scholarship has not given the
deserved attention to the question either. The scanty available literature on the matter
fails to consider the reasons why both orders of government possess authority over land
under the FDRE Constitution, the notions of Tland administration’ and ‘land
utilization’ within the rubric of the FDRE Constitution and most importantly the
constitutionality of aspects of the above mentioned federal rural and urban land laws
that have allowed the Federal Government to play administrative role with respect to
land. The present Article intends to fill this void. It finds that the Federal Government
has acted beyond the powers vested in it under the FDRE Constitution in matters of
land administration. The Article recommends that federal laws which empower the

Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No.1/1995, Federal Negarit
Gazeta, 1"year No.1, Arts 51/5 and 52/2/e.

Assefa Fiseha, Federalism and Development: The Ethiopian Dilemma, 25 INTERNATIONAL JOURNAL ON
MINORITY AND GROUP RIGHTS 333, 356 (2018).

See Ph.bo.0.6. SNI-TPINVE TEET AMS Mk /0T, PINC o0&t LHF MATLAANGENT AN NA b Lo, NITPFINE AHC, 2011 E.C,
Pp.15- 16.

Adem Kassie, Umpiring Federalism in Africa: Institutional Mosaic and Innovations, 13(4) AFRICAN
STUDIES QUARTERLY 59 (Winter 2013).
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Federal Government to undertake land administration issues shall be revised and such
mandate shall be left to regional states. It further suggests that the Federal Government
shall refrain from enacting laws having provisions dealing with land administration.

The rest of the Article is organized as follows. Following this introduction, section one
examines the power allocation in relation to land under the FDRE Constitution. This
section further conceptualizes the essence of land utilization and land administration as
they are the fundamentals to understand the relative powers of the federal and state
governments over land. Section two investigates the rationales why both orders of
government have authority over land. Section three assesses some of the indicators of
federal interferences over states' mandate to administer land through different laws.
The section is followed by a discussion on institutional responses to the growing
centralization of power over land administration. The final section provides concluding
remarks.

1. Constitutional Division of Power on Land in Ethiopian Federation

The FDRE Constitution apportions power between the federal and state governments,
and the power sharing scheme can be seen in the following categories. The first group
contains exclusive powers vested to the Federal Government.’ The second group
constitutes ‘residual powers’ that are neither exclusively given to the Federal
Government nor concurrently to both, but they are regional states’ mandates,® and
some specific powers are assigned to states along with residual powers.” The third group
takes concurrent power on taxation.® The fourth relates to the undesignated power of
taxation whose fate shall be decided by a two-thirds majority vote upon the joint
meeting of the House of Federation (HoF) and House of Peoples Representatives
(HPR). Still, some scholars argue that there is another group of power arrangement -
they call it framework power.”In this arrangement, the Federal Government shall

w

FDRE Constitution, Articles 51, 55, 62, 96 and other provisions that give express powers to the Federal
Government.

FDRE Constitution, Article 52(1).

FDRE Constitution, Art 52/2 lists seven items as exclusive state competences, including adopting a state
constitution, establishing state police, enacting legislation regulating state civil service, formulating and

EN

~

approving policies on state economic and social matters, and administering land and other natural

resources.

FDRE Constitution, Article 98.

° FDRE Constitution, Art 99.

10" See, for instance, Assefa Fiseha and Zemelak Ayele. Concurrent Powers in the Ethiopian Federal System,
in CONCURRENT POWERS IN FEDERAL SYSTEMS MEANING, MAKING AND MANAGING 241, 241 (F. Palermo,
and J. Marko eds., Koninklijke Brill Nv, 2017).

®
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adopt framework policies and issue framework legislation on certain functional areas,
leaving the details to be regulated by states. The arrangement is to secure a certain
measure of uniformity and in guiding states’ efforts."!

There are three approaches to apportion power in relation to natural resources, which
are also relevant to land: decentralized, centralized or middle way approaches.'* In the
decentralized approach, the authority on land and other natural resource governance
belongs to the state and local level governments.'® The decentralized approach is central
to promoting sustainable management, participatory governance and equitable benefit
sharing from local resources." This approach requires the decentralization of decision
making powers to “enhancing efficiency, equity and justice in the management and use
of natural resources to support local development”.*According to Daniel Esty,' the
justifications for decentralized land and natural resource governance might be five: (a)
to benefit out of diversity in a federation; (b) a counter for “Race-to-the-Bottom”
justification; (c) “public choice argument”; (d) on account of moral grounds; and (e)
“the insignificance of externalities”.

The second approach to federal governance of land and other natural resources is
centralized approach where power is concentrated and assigned only to the national
level government with the view to enhancing uniformity of standards.'” During the late
1960s and early 1970s, for example, natural resource governance in the United States
was centralized. Three broad reasons were forwarded for such centralized resource
governance. These were: - (a) interstate spillovers of pollution; (b) poor performance of
states in regulating the resources; and (c) effects of interstate competitiveness as a result
of divergent standards.'® As land, in most cases, is a local endowment," it is rare to get

RONALD WATTS, COMPARING FEDERAL SYSTEMS 38, (Queen’s University Press, 3rd ed., 2008); K.C.
WHEARE, FEDERAL GOVERNMENT 9 (Oxford: Oxford University Press, 4% ed., 1963).

Food and Agricultural Organization (FAO), Compulsory acquisition of land and compensation, 10 LAND
TENURE STUDIES 13 (2008); Andrew Bauer, Natalie Kirk and Sebastian Sahla, Natural Resource
Federalism: Considerations for Myanmar, POLICY PAPER SUMMARY 5 (Natural Resource Governance
Institute, 2018).

13 FAO, supranote 12, at 13.

United Nations Development Program (UNDP), Decentralized Governance of Natural Resources: Part 1 -
Manual and Guidelines for Practitioners 1 (UNDP Drylands Development Centre, 2006).

15 JIbid., at 2.

' Daniel Esty, Revitalizing Environmental Federalism, 95 MICHIGAN LAW REVIEW 570, 606-613 (1996).
Brightman Gebremichael, The Power of Lad Expropriation in the Federation of Ethiopia: The Approach,
Manner, Source and Implications, 7(1) BAHIR DAR UNIVERSITY JOURNAL OF LAw 1 - 36, 13 (2016),

'8 Daniel Esty, supra note 16, at 601 - 602.

The reasons for this could be three-fold, as Marci Hamilton states. First, as land is immovable, its uses will
be more relevant to those who are nearby than those who are far away. Second, the manner land resource

86



Power of Land Administration under the FDRE Constitution

experiences of states with a power allocation that excludes state governments from land
affairs.

In the third approach - the middle approach -, both national and local governments
are entitled to administer and manage land and other natural resources. There is
concurrency of power between the two orders of government.” In this case, the
national government supervises local authorities while governing land and other
natural resources. ?! This is especially common when broad-based support is
important.?? This approach is best reflected in the Russian federation in which power
over use and disposal of land, subsoil, water and other natural resources fall within the
purview of concurrent jurisdiction.”? In Germany as well, transfer of land, natural
resources and means of production to public ownership or other forms of public
enterprise are the joint mandate of the two orders of government.** In Canada,
differences in resource endowments among the provinces have resulted in increased
concurrency of federal and provincial powers.”

In Ethiopia, the roles of the federal and state governments vary from one natural
resource to the other - meaning Ethiopia has not subscribed to any one of the three
approaches. It is possible to see the variations in three settings. With regard to some
natural resources, states have the authority to administer natural resources without
sharing it with the Federal Government provided that the particular natural resource is
found exclusively in the territory of states. The ideal example here is the power on land
in which states have broader power of managing it as they are entitled to administer
land and issue land administration laws. The only role of the Federal Government in

is used is vital for communities to develop their character and pursue shared purposes. Land use laws
enable people to come together to set priorities, establish their character, and meet fiscal, aesthetic, and
lifestyle needs. Third, by making land use law local, citizens will be in a position to directly access their
representatives and their voices in the land use process that directly affects them will likely be heard. This
is to say, as land use laws are enacted at state and local level and implemented by local authorities elected
at the local level, this paves the room for the local communities to be active participants both in altering
the law and in applying it [Marci Hamilton, Federalism and the Public Good: The True Story Behind the
Religious Land Use and Institutionalized Persons Act, 78 (1) INDIANA LAW JOURNAL 335 (2003)].

=4

Bauer, Kirk and Sahla, supra note 12, at 5.
FAOQ, supra note 12, at 13.
Andrew Bauer, Natalie Kirk and Sebastian Sahla, supra note 12, at 5.

o

o
N}

2 Hao Bin, Distribution of Powers between Central Governments and Sub-National Governments,
(Conference Paper Presented to Committee of Experts on Public Administration, Eleventh Session New
York, 16-20 April 2011).

21 Germany Basic Law, Article 74(15).

% Canadian Constitutional Act, Section 109 and 117.
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this case is enacting laws over the utilization and conservation of land, and the mandate
to administer land belongs to the states.?

In some other natural resources, which include rivers, forests, and lakes linking two or
more regions, the power of management is shared between the two orders of
government. In these natural resources, the power of issuance of laws is in the hands of
the Federal Government. For instance, regarding the management of natural forests,
the Federal Government legislates on the development, conservation and utilization of
forest resources but regional states shall administer same in accordance with federal
laws.”” In other category of natural resources, the management is exclusively left to the
Federal Government. This government level has both legislative and administrative
authority over the resources. States play no role in these natural resources.? This way
of resource management is centralized, and its importance seems to avoid conflict of
interest among states that are sharing the resources.

The manner in which power over land is apportioned between the two orders of
government is a little bit blurred though. Although the language used in the FDRE
Constitution does not imply the federal law should be framework legislation, in
practice, states are considering federal legislation as framework while adopting their
land administration laws.?? The FDRE Constitution, in the presence of residual power
clause, lists state governments’ power to administer land in accordance to federal laws.»

The actual mandates of the federal and state governments over land lies, inter alia, in
the following scenarios: (a) in the general approach to division of powers and functions
in the FDRE Constitution; (b) the contextual meaning of ‘utilization’ ‘conservation’ and

26 FDRE Constitution, Arts 51/5 & 52/2/d.

¥ This can be inferred from Articles 52/2/d and 55/2/a of the FDRE Constitution, as the phrase “other
natural resources” can be interpreted to include natural forests as well. With this, on forest resources, the
legislative mandate is vested to the Federal Government through the HPR and administrative mandate
shall be left to the states.

28 FDRE Constitution, Art 51(11), which states that the Federal Government shall determine and administer
the utilization of the waters or rivers and lakes linking two or more States or crossing the boundaries of the
national territorial jurisdiction.

¥ Gedion Hessebon and Abduletif Idris, The Supreme Court of Ethiopia: Federalism’s Bystander, in,

COURTS IN FEDERAL COUNTRIES 176 (Nicholas Aroney and John Kincaid eds., University of Toronto Press,

2017).

FDRE Constitution, Article 52(2(d)).
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‘administration’ of land; (c) the constitution makers’ deliberations on the prevailing
land policy;*' and (d) a case presented to the CCL

One way to understand the precise role of the federal and state governments is by
looking at the general power arrangement in the FDRE Constitution. Under the same
Constitution, regional states have the mandate to administer land while the Federal
Government has the prerogative to enact laws on the utilization and conservation of
land. Having this, what is missing in this general power sharing scheme is the legislative
power in relation to matters of land administration. The residual clause in the FDRE
Constitution can be of an important clue here. On this basis, regional states’
constitutionally grounded legislative power over land can be inferred from the residual
clause in the FDRE Constitution. The relevant provision reads that, “all powers not
given expressly to the Federal Government alone, or concurrently to the Federal
Government and the States are reserved to the States”.** From this, of powers relating to
land that is not openly vested to either or both orders of government is related to the
legislative power on land administration. In view of this residual clause, the legislative
mandate on the administration of land shall belong to regional states.

The deliberations made during the making of Proclamation No. 456/2005 further
ascertain regional states’ legislative mandate over land. One of the debates focused on
Article 17 of the proclamation. The Minute of the Proclamation states that the Federal
Government's legislative role under Article 51 of the FDRE Constitution is restricted to
the utilization and conservation of land only. A member of the drafting committee
stressed that Article 51 of the FDRE Constitution allows the Federal Government to
legislate on the use of land and natural resources, and Article 52(d) empowers regional
states to enact laws concerning land administration. However, the power to formulate
land use policy shall be vested in the Federal Government.” This observation is
important to further understand the legislative mandate of regional states over land
administration.

However, given the lack of definitional clause in the FDRE Constitution for the phrases
‘utilization’, ‘conservation’ and ‘administration’ of land, it appears difficult to have a
clear boundary of federal and state powers with respect to land. To determine what

Brightman Gebremichael, The Post-1991 Rural Land Tenure System in Ethiopia: Scrutinizing the
Legislative Framework in View of Land Tenure Security of Peasants and Pastoralists 366 (LLD
Dissertation, University of Pretoria, 2018).

32 See the FDRE Constitution, Article 52(1).

B QAR L.LLAR LTNEAR CTNAN: 25®- 0U/4/9°/0/T 55 @ havt ehe- Hovy (1997 9.9°) PALE APET eUtQ L4
@285 AT AL YANTF 1997 .97, A 455/2005 P1££1 @.£2F, Volume 2, p. 20.
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these phrases mean, it is good to consider available definitions for the terms. Subsidiary
land laws have defined land administration without however defining the term ‘land
utilization’. Even the literature seems to neglect the articulation of this later term
despite the evident significance of doing so. Given the absence of definition of the term
‘land utilization’, one mechanism to determine issues to be included in it may be by way
of exclusion.* The exclusion approach to pin down the contents of land utilization
means that if a definition of land administration can be ascertained, activities out of the
domain of land administration shall fall within the legislative competence of the Federal
Government - land utilization.

The federal and regional rural land laws have determined elements of ‘Tland
administration’. Accordingly, the Federal Rural Land Administration and Land Use
Proclamation No. 456/2005 defines the term under consideration as,

a process whereby rural landholding security is provided, land use planning is
implemented, disputes between rural landholders are resolved and the rights
and obligations of any rural landholder are enforced, and information on farm
plots and grazing landholders are gathered, analyzed and supplied to users.*

The Amhara National Regional State (ANRS) Rural Land Use and Administration
Proclamation defines land administration in the following manner,

The process whereby rural landholding right is provided, guarantee is secured,
the rent and lease value of land is estimated, the land use plan is implemented,
disputes arising between land users are resolved and obligations are enforced as
well as data is distributed to users being collected and analyzed concerning the
above indicated issues.*®

Also, the Benshangul Gumuz Regional State rural land use and administration defines
the term land administration as follows,

rules and procedures on rural land and this proclamation by which agreements
between land users and any rights and duties of them, system of land
distribution by the proper procedure, protection of land, giving guarantee on

3 Brightman, supra note 31, at 366.
% FDRE Rural Land Proc. No 456/2005, Art. 2(2).
36 ANRS Proclamation No. 252/2017, Article 2(2).
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possession of land, land use plan implementation and conflict resolution
among users is executed.”’

From the definitions above, the following elements in land administration can be
identified,

a) Right on rural land is provided and secured

b) Enforcement of rights and obligations over land

€) Gathering, handling and make available information on land to users
d) Determination of lease and rent values

e) Resolution of disputes in relation to the use of land

f) Land use plan implementation

g) Agreements between land users and any rights and duties of them

h) System ofland distribution

The definition of land administration under the federal rural land law appears narrower
in the sense that it does not incorporate land valuation. The definition of land
administration under the ANRS rural land law incorporates land valuation. The
differences can be taken as evidence of “federal-state governments’ power conflict as the
federal law seems to limit the regional states' constitutional power and gives some
aspect to the Federal Government.™® Yet, both definitions fail to incorporate the issue
of land taxation that is commonly mentioned as a core element in land administration.
Under the FDRE Constitution, state governments have the authority “to determine and
collect fees for land usufractuary [sic] rights”.* This issue is an aspect of land
administration that should have been boldly stated in the above definitions. Moreover,
the definition of land administration under the Benishangul Gumuz Regional state land
administration and use proclamation does not include land valuation, land information
system and that of land taxation. Relying on the definition given by this regional state’s
rural land law means the above three core issues in land administration would not be
counted in the purview of land administration.

Since constitutional division of power over land hinges on determination of the metes
and bounds of the phrases ‘land administration’, ‘land utilization’ and ‘land
conservation’, a formal constitutional interpretation of these terms would be more

%7 Benishangul Gumuz Regional state Land Administration and use Proclamation No. 85/2010, Article 2(2).
¥ Brightman, supra note 17, at 24.
3 FDRE Constitution, Art 97(3).
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instructive.’ So far, there is no such authoritative interpretation to that effect. Relying
on these domestic subsidiary laws’ definitions on land administration could mean that
we are missing the elements that should have been incorporated in land administration
and this further frustrates and diminishes regional states’ constitutional mandate to
administer land."" This is not a theoretical issue. As briefly highlighted in the definition
of the concept given under Proclamation No. 456/2005, the Federal Government
defined the term restrictively to narrow the elements of land administration by leaving
out land valuation. All the federal, ANRS and Benshangul Gumuz rural land laws do
not include land taxation in their respective definitions for land administration.
Moreover, under the definitions in these rural land laws, some specific activities to be
performed in land administration are not mentioned in detail. For instance, whether
land allocation to investment purpose® and establishing land administration
institutions fall under land administration in Ethiopian context is not clear from the
definitions in the above federal and regional rural land laws.

In the absence of clear constitutional and legislative guidance on this, the determination
of the actual constitutional mandate of the two levels of government with respect to
land forces us to resort to other available insightful and instructive definitions and
clues. Of the several definitions given to the notion of land administration, the
following one adopted by the United Nations Food and Agriculture Organization
(FAO) offers elaborate elements and appears comprehensive,

the way in which the rules of land tenure are applied and made operational;
and it includes an element of enforcement to ensure that people comply with

10 Brightman, supra note 31, at 367.

1 Ibid., at 367.

2 The issue of land allocation for investment purpose is included under a definition given by the Council of
Ministers for land administration in the context of agricultural investment land. Accordingly, “land
administration” is “an act of identification of agricultural investment lands on the basis of study and
demarcating, entrusting, transferring, supervising and controlling same” [Ethiopian Agriculture
Investment Land Administration Agency Establishment Council of Ministers Regulation, Regulation No.
283/2013, 19" year No. 32 Addis Ababa 4™ March 2013]. In this definition, various elements that should
have been included in land administration are missing. While the definition simply provides identifying
an agricultural land in respect of investment purpose and demarcate, entrust, transfer, supervise and
control on the land as aspects of land administration, it failed to incorporate the other major elements in
land administration like planning, land valuation as well as taxation issues and other specific details.

In fact, this definition of land administration is relevant for the Federal Government since the concern is
to empower this level of government to allocate lands above 5000 hectares to investors taking the power of
regional states through delegation. But, in this definition one thing appears clear: that land allocation for
investors is an aspect of land administration, which is lacking in the definitions on land administration in
the regional and federal rural land laws observed above.
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the rules of land tenure. It comprises an extensive range of systems and
processes to administer:

1. land rights: the allocation of rights in land; the delimitation of
boundaries of parcels for which the rights are allocated; the transfer
from one party to another through sale, lease, loan, gift or inheritance;
and the adjudication of doubts and disputes regarding rights and parcel
boundaries;

2. land use regulation: land use planning and enforcement, and the
adjudication of land use conflicts;

3. land valuation and taxation: the determination of values of land and
buildings; the gathering of tax revenues on land and buildings, and the
adjudication of disputes over land valuation and taxation.”

This definition contains several elements of land administration: land rights, land use
regulation and land valuation. The definition takes enforcement of rules of land tenure
as key component of land administration. The definition does not include the
determination and specification of land tenure issues under the realm of land
administration. Rules of land tenure, according to FAO, define “how property rights to
land are to be allocated... how access is granted to rights to use, control, and transfer
land, as well as associated responsibilities and restraints...who can use what resources
for how long, and under what conditions.”* In effect, the specification and
determination of “land rights, the manner to acquire rights over land, the scope of these
rights, the manner they operate in the holding, transfer and inheritance of land, and
when and how rights over land shall extinct” are elements of land utilization.*®

B FAO, Access to Rural Land and Land Administration after Violent Conflicts, 8 LAND TENURE STUDIES 23
- 24 (2005). Land administration encompasses the following elements: land tenure, land use, land
valuation, land development and these four shall be integrated through information management system.
Moreover, land registration is considered one component of land administration [See Ian Williamson, Stig
Enemark, Jude Wallace and Abbas Rajabifard, LAND ADMINISTRATION FOR SUSTAINABLE DEVELOPMENT
119 (Esri Press, 2010); FAO, supra note 43, at 23; Daniel Steudler, A Framework for the Evaluation of
Land Administration Systems 17 (PhD Thesis, The University of Melbourne, 2004); Enemark, S. et al, Fit-
For-Purpose Land Administration, 60 FIG PUBLICATION 13-14; Land Tenure and Development Technical
Committee, Land Governance and Security of Tenure in Developing Countries 109 (White Paper: French
Development  Cooperation), available at:  http://www.agter.asso.fr/IMG/pdf/land-governance-and-
security-of-tenure-in-developing-countries.pdf], (Last accessed on 14/03/2020).

" FAO, Land Tenure and Rural Development, 3 LAND TENURE STUDIES 7 (2002). Available at,

http://www.fao.org/3/a-y4307e.pdf, (Last accessed on 24/08/2020).

Brightman, supra note 31, at 368.
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Based on this, determination of issues of land tenure is the mandate of the Federal
Government in its legislative power over land utilization whereas enforcement of rights
over land, administering the acquisition of land, transfer and inheritance of land based
on federal laws shall fall under states’ jurisdiction to administer land. Likewise, if one
follows the FAO approach, states’ power to administer land includes the following
activities: delimiting parcel boundaries; adjudicating disputes over land use, valuation,
taxation and parcel boundaries; and determining and undertaking land valuation for
the purpose of compensation, taxation and similar activities. It also includes gathering
revenue from land related taxes; registration of land rights and issuance of certificates;
and allocation of land for investment purpose. Moreover, land administration
encompasses gathering and administering information on land; making information on
land available for its users; determination of the amount of land to be mortgaged,
leased, and rented and the period of time. Moreover, establishing and administering
land administration institutions would fall under states’ mandate to administer land.
These are different from land utilization and conservation issues and may not
necessarily require uniformity in their regulation and application.

As indicated in the forgoing, even if the Ethiopian land laws do not define the terms
‘land utilization’ and ‘land conservation’, such land laws use the kindred concept of
land use. For example, the Federal Rural Land Administration and Land Use
Proclamation No 456/2005 defines ‘land use’ as “a process whereby rural land is
conserved and sustainably used in a manner that gives better output”.*® This definition
appears to equate land utilization with land use and further it seems to state that the
expected role of the Federal Government is to determine how land shall sustainably be
used and conserved. With this inference is palatable, federal laws are expected to
identify the areas that can suitably and productively be used for each land. For instance,
the land utilization laws shall locate the areas that shall be designated for agriculture,
built-up areas, sports fields, grazing, greenings, and determine land use plan at the
national level. However, this definition does not properly indicate the very essence of
land utilization.

The other important clue to appreciate the precise mandates of both orders of
government in relation to land is by looking into the Minutes of the FDRE
Constitution. This best tells us the nature of federal power in relation to determining
land utilization. As can be read from the Minute of the FDRE Constitution, one of the
justifications to reject the proposal to adopt private ownership of land was due to the
difficulty to achieve uniform land tenure system throughout the country. In a country

16 FDRE Rural Land Proc. No. 456/2005, Art 2(3).
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where diverse landholding systems co-exist, achieving uniform tenure system appears
difficult.”” The Ethiopian land tenure system fundamentally constitutes the tenure of
pastoralists and semi-pastoralists in addition to peasants, urban dwellers, investors and
communal land tenure systems. Of these, the issue of pastoralists and in some cases
semi-pastoralists is not suitable to adopt and maintain private ownership of land. The
movable nature of pastoralists and the nature of land possession thereof are difficult to
adopt private ownership of land. The designers of the FDRE Constitution reportedly
held that uniformity in land tenure can be achieved by maintaining state ownership of
land and enactment of a coherent national land policy.* This requires, inter alia,
empowering an organ with legislative mandate to define land tenure issues to achieve a
certain level of uniformity - the Federal Government is given this task.

Moreover, one can mention the decision of the CCI in a practical case presented to it
several years ago to further elaborate regional states’ legislative mandate over land
administration. In the case between Biyadglegn Meles, et al vs. the ANRS* the
applicants claimed that the ANRS rural land law™ on land allocation and redistribution
contravenes the FDRE Constitution and demanded the declaration of
unconstitutionality of the state law. However, through another development, the HPR
has enacted the Federal Rural Land Administration Proclamation No 89/1997,* which
permitted states to proclaim laws on rural land based on federal baselines. The CCI
passed its verdict on the matter upholding the constitutionality of the law on two
grounds: (a) it is part of the residual power of the states; and (b) it has been
retroactively endorsed by the federal proclamation. Nevertheless, it is doubtful why the
HPR can retroactively endorse the state law if it falls within the residual power of the

<

states. In relation to this, Assefa inquires, “...as to whether the mandate of the states
extends to include enacting laws and if so whether administering implies the setting of
norms”.* From this, the decision of the CCI seems to indicate that states have
constitutional base to enact laws on matters pertaining to land administration. The
decision particularly indicated that legislative power on land allocation and

redistribution falls under regional states residual power in the FDRE Constitution.

17 The Constitutional Minutes Vol. 4, Deliberation on Article 40.

Brightman, supra note 31, at 368.

" Biyadglegn Meles et al. v. the Amhara Regional State, petition, Miazia 30, 1989 E.C. (unpublished), as cited
in Assefa Fiseha, Constitutional Adjudication through Second Chamber in Ethiopia, 16 ETHNOPOLITICS
295,313 (2017). DOI: 10.1080/17449057.2016.1254407

% Ambhara Regional State, 1996, Proclamation No. 17/1996, A Proclamation to Provide for the Amendment

of Proclamation No. 16/1996. Bahir Dar.

Proclamation No. 89/1997, Federal Rural Land Administration, Federal Negarit Gazetta

Assefa, supra note 49, at 299.
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Apart from their inherent constitutional legislative power over land administration,
states are also authorized by federal land laws to enact rural and urban land laws on
matters that fall under federal jurisdiction. So far, states have enacted their rural land
administration and use laws routinely citing federal authorization as authoritative
source. However, confining states’ legislative power on this federal authorization
appears to diminish their roles over land administration and this raises, at least, the
following issues. Firstly, the Federal Government, if it thinks that its transfer of power
to regional states to enact detailed laws to what is regulated by federal land laws is no
more relevant, can take back this transferred legislative power. This makes regional
states current legislative power over land uncertain and contingent upon the
willingness of the Federal Government. Secondly, it makes states to behave only to the
extent of the terms they are dictated by the federal laws. This is to say, state laws shall
not contradict with the delegating laws: if there is contradiction, state laws will be void.
Finally, since the delegation is up to the wish of the Federal Government, there are
areas where the Federal Government fails to explicitly delegate states to enact laws.
Cases in point are Proclamation No. 818/2014, Proclamation No. 721/2011 and
Proclamation No.1161/2019. The former law has totally denied law-making power over
urban land registration to states while the latter two laws have delegated to the regional
states the mandate to enact laws meant to implement land proclamations passed by the
federal legislature.®

2. Justifications for Relative Federal and State Authority over Land

This section considers reasons for vesting authority in the Federal Government to enact
laws on the utilization and conservation of land as well as the rationales for bestowing
upon regional states the power of land administration.

a) Maintaining uniform nationwide regulation of land

One of the hallmarks of a federal system is vertical power division between orders of
government.> Most federations intend to stand united for certain purposes while
retaining autonomy for other motives. Some powers are almost always assigned to the
federal government and others to subunits.” The federal government is often

5 See A Proclamation to Provide for Lease Holding of Urban Lands, Proclamation No. 721/2011, Art 33/2;
Expropriation of Land Holdings for Public Purposes, Payments of Compensation and Resettlement of
Displaced People Proclamation No. 1161/2019, Art 26/2.

> Wheare, supra note 11, at 10-11.

%> G. ANDERSON, FEDERALISM: AN INTRODUCTION 24 (Oxford University Press, 2008).
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empowered with those powers that are shared in common and have national
implications.® These are matters requiring nationwide regulation and hence to be left
for the national government to help maintain uniformity of standards throughout the
federation. Likewise, subunits usually retain authorities vital for the full exercise of
regional autonomy and self-governance. On this basis, regional units shall entertain
functions that are not primarily in the list of common interests to the general nation.”

In the Ethiopian federation, some matters deemed to have national importance and
require uniform regulation are entrusted to the Federal Government.*® Specific to land,
the FDRE Constitution authorizes the Federal Government to “enact laws for the
utilization and conservation of land and other natural resources...”” Laws on the
utilization and conservation of land require uniform regulation as evidenced by the
Minutes of the FDRE Constitution. The Minutes of the FDRE Constitution in relation
to Article 40 states that state ownership of land as well as national governance of some
dimensions of land is desired to maintain uniformity in land governance and tenure.®
This requires, inter alia, empowering an organ with legislative mandate to define land
tenure issues to achieve a certain level of uniformity. On this basis, it can be established
that the nature of powers vested to the Federal Government with respect to the
utilization and conservation of land is to maintain uniformity on those issues. The
main point here is that makers of the Constitution left it clear that uniform regulation
on certain issues can evidence the nature of federal mandates in relation to land.

The Federal Government’s involvement in determining land utilization and
conservation has to do with nationwide uniform land tenure issues. Particularly, the
Federal Government shall determine the right to access land by the vulnerable group of
the society. Considering their disadvantaged position in a state, uniform standards and
protection concerning land should be in place. For this, the Federal Government’s
legislative mandate on land utilization and conservation is to assure such uniform
protection to land rights. In addition (as discussed in detail in Section 4) the decision of
the HoF on the draft rendition of the Urban Landholding Registration Proclamation
No. 818/2014 was justified and maintained fundamentally due to its relevance to create

v
N

THOMAS HUEGLIN, AND ALAN FENNA, COMPARATIVE FEDERALISM: A SYSTEMATIC INQUIRY 147-148

(Broadview Press, 2006).

57 Ibid., at 147-148.

58 See, for instance, the provisions of Arts 51/2, Art 51/3, 51/20, Art 51/11, 51/8 and 51/9. According to the
FDRE Constitution, these issues entail federal regulation in the interest of uniformity.

% FDRE Constitution, Art 51/5.

The Constitutional Minutes, Deliberation on Article 40, House of Peoples Representatives Library, Addis

Ababa.
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uniformity in urban land and real property registration. Likewise, this Proclamation
itself has specified this as its purpose is ensuring uniform protection of landholding
rights.®!

b) Incorporating local contexts in land administration

The need to inject local context into land administration is keenly related to
decentralized governance. Local communities have particular needs; some of which
may well and ought to be beyond the purview of national policy.® By decentralizing
government functions, it is possible to respond to such particular local needs.
Particularly, federalism offers an institutional means of recognizing community needs
and the chance to reflect their opinions in government policies and strategies affecting
their interests.”® Federalism enables local people to monitor issues that are properly
under local control®, while it places those issues that must be governed at a federal level
in the hands of more distant representatives.®®

Anwar Shah® stated different theoretical underpinnings in favor of strong rationales
for decentralized decision-making and strong roles for local governments on account of
four grounds: efficiency, accountability, manageability, and autonomy. For the purpose
of this Article, Shah's three justifications of local governance and central-local relations
are considered. The first is ‘Stigler’s menu’ which identifies two principles of
jurisdictional design: “(a) the closer a representative government is to the people, the
better it works; and (b) people should have the right to vote for the kind and amount of
public services they want”.% In this case, decision-making should befall at the lowest

level of government.

The second justification articulated by Shah for local decision-making is ‘the
decentralization theorem’. It states that, “each public service should be provided by the
jurisdiction having control over the minimum geographic area that would internalize

61 See Art 4/1 of Proc no 818/2014.

62 Scott Bennett, The Politics of the Australian Federal System, 4 RESEARCH BRIEF 20 (2006), available at,
https://www.aph.gov.au/binaries/library/pubs/rb/2006-07/07rb04.pdf, (Last accessed on 13/02/2020).

% Tbid., at 20.

Hamilton, supra note 19, at 321.

% Ibid., at 321.

Anwar Shah (ed.), Local Governance in Developing Countries, PUBLIC SECTOR GOVERNANCE AND

ACCOUNTABILITY SERIES, (The World Bank, 2006), Pp. 3 - 4.

George Stigler, The Tenable Range of Functions of Local Government, in FEDERAL EXPENDITURE POLICY

FOR ECONOMIC GROWTH AND STABILITY 213-19 (Joint Economic Committee, Subcommittee on Fiscal

Policy ed., U.S. Congress, 1957), as cited in Anwar, supra note 66, at 3.
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benefits and costs of such provision.”®® This is justified because local governments
better understand the concerns of the local community, and local decision-making is
receptive to the intended people. This, in turn, encourages fiscal responsibility and
efficiency; eliminates unnecessary layers of jurisdiction; and enhances competition
among governments and stimulates innovation.

The third justification is ‘the subsidiarity principle’, which provides that unless a
convincing case can be presented for assigning them to higher orders of government,
taxation, spending, and regulatory functions should be exercised by the local
governments. This principle empowers local governments to undertake activities which
are local in their nature. Moreover, according to Marci Hamilton, among several
functions that shall preferably be undertaken at the local level, land use is the central
one. His analysis shows that “[t]he smaller the polity in geography and in population,
the easier it is for the people (1) to monitor what their government is doing, (2) to
criticize or praise, and therefore (3) to affect public policy”.®

The FDRE Constitution allows states to administer land in their locality as this allows
them to undertake matters of land administration by taking their local contexts into
account. Since states have relative access to the local community, this helps to have
feasible and desirable executions of land policies and laws. The issue then is states’
constitutional mandate to administer land can be justified on the basis of incorporating
local contexts and realize decentralized administration in the process of land
administration. These are issues that do not require uniform regulation and execution
throughout the country. For example, the manner of resolving disputes over land may
vary across states. As uniformity may not be the desired end, regional variations in this
regard may not worry the federation so long as due process of law is adhered to in the
process of land dispute resolution. This means diversity in this regard is to be tolerated
and even actively sought after provided parties in dispute are summoned timely; they
got equal chance to be heard; they are allowed to produce their evidence; appeal
opportunities are availed; and the decisions can be enforced equally.

c) Contributing to realization of the right to self-determination

The right to self-determination is a fundamental and inalienable right gaining
recognition in different human rights documents.” It is keenly related to the protection

% Anwar, supra note 66.

% Hamilton, supra note 19, at 321.

7* Hurst Hannum, The Right of Self-Determination in the Twenty-First Century, 55 WASH. & LEE L. REV.
773,773 (1998).
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of the cultural, religious, linguistic, and ethnic identity of individuals and groups; and
the right to participate effectively in economic and political spheres.” Of these issues,
the right to self-determination’s close linkage to the right to participation on economic
spheres can be central to this particular issue. As land has central importance in the
economic sector apart from its diverse implications, empowering the concerned group
can help to realize the right to self-determination in its best. Yet, in the absence of
genuine empowerment on this fundamental economic resource, one cannot confidently
talk about the full realization of the right to self-determination in a particular state.

The fact that Ethiopia gives recognition to ethnic diversity and displays willingness to
accommodate such group diversity through the right to self-determination, which
opens room for regional states to exercise functional autonomy in their jurisdiction
basically on resource control. As land has important place in the social, political,
cultural, and economic lives of ethnic groups in Ethiopia, in the absence of power over
it, it would be vain to fully exercise right to self-determination. This makes regional
states’ partaking in land administration central to maximize the exercise of their right
to (economic) self-determination.”> Assefa observes that,

Given that the [FDRE] Constitution gives emphasis to the right to self-rule to
ethno-national groups, it is hardly possible to think of the right to self-rule
without a defined territory and control over land at constituent state level. This
conception of land and its strong links with the right to self-rule provides a
broad constitutional safeguard to nationalities as joint owners of land with the
state.”

The right to self-determination may not necessarily give states sole ownership of land
under their territorial administration as land is jointly owned by the nations,
nationalities and peoples (NNPs) and the state.” Instead, the right to self-
determination shall allow regional states to administer their lands. Regional states’
mandate to administer land, as it is discussed in section 1, shall include valuation,
registration, and taxation on land; enforcement of land rights; resolution of disputes

~

Ibid., at 777.

72 FDRE Constitution, Art 39; Fasil A. Zewdie, Right to Self Determination and Land Rights in Ethiopia:
Analysis of the Adequacy of the Legal Framework to Address Dispossession’, 2013(1) LAW, SOCIAL JUSTICE
& GLOBAL DEVELOPMENT JOURNAL (LGD). Available at:
http://www.go.warwick.ac.uk/elj/lgd/2013_1/zewdie, (Last accessed on 26/12/2019); WUBSHET MULAT,
ARTICLE 39: THE RIGHT TO SELE-DETERMINATION IN ETHIOPIA (2015) (published in Amharic).

Assefa, supra note 2, at 355.

7t FDRE Constitution, Art 40/3.
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between landholders; allocation of land; and issuance of land holding certificate for
landholders. This land administration power also includes legislative power over
matters pertaining to land administration. In effect, regional states’ involvement in land
affairs (through administration of land) is justified to fully realize their (economic) self-
determination.

3. Indicators of Federal Interferences in States’ Affairs over Land

This section examines some indicators of federal interferences into states’ mandates to
administer land. The discussion reveals that some federal land laws empower the
Federal Government to exercise administrative power with respect to land. Three
federal laws are selected and examined in this section. The Industrial Parks
Proclamation No. 886/2015 is indirectly related to the use and administration of land
while two of them are purely land laws (Proclamation No. 818/2014 and Proclamation
No. 456/2005).

3.1. Land administration in federal industrial parks

Ethiopia aspires for the construction of industrial parks by the government, private
sector and/or jointly by the government and private investors. The plan is to make land
and finance available for the construction of these parks.”” In partnership with the
private sector, the government shall engage in the establishment and development of
such industrial parks thought to have far-reaching positive externalities in the wider
economy.”® The plan is to make medium and large-scale manufacturing industries
export-oriented thereby alleviating foreign exchange shortages and contribute to
technology transfer.”” The aim is to make Ethiopia a leading manufacturing hub in
Africa and globally intended to transform the Country into a lower middle-income
economy by 2025.7

To institutionally support industrial parks, the Council of Ministers established
Industrial Parks Development Corporation (IPDC) in 2014.7° Also, the normative

7> The Federal Democratic Republic of Ethiopia, Growth and Transformation Plan II (GTP II) (2015/16-
2019/20), Volume I: Main Text 144 (National Planning Commission, 2016).

76 GTPIL,P. 136

77 Bayisa Tesfaye, Prospects and Challenges of Industrial Zones Development, 2(1) ACJTB 3 (2016).

78 GTP 11, supra note 75, at 136.

Regulation No. 326/2014, Industrial Parks Development Corporation Establishment Council of Ministers

Regulation, Federal Negarit Gazette.
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framework is put in place to further lay the legal and regulatory foundations for the
development and operation of industrial parks. With this, the HPR enacted Industrial
Parks Proclamation No. 886/2015 and Regulation No. 417/2017 is promulgated by the
Council of Ministers. The laws permit different ways of developing industrial parks: (a)
fully developed by the Federal Government or regional governments; (b) developed by
public-private partnership with the IPDC; and (c) fully developed by the private
sector.®

The IPDC has the mandate to facilitate land bank and provide infrastructure for private
industrial park developers if they decide to invest in such area of investment. The IPDC
is mandated to prepare a detailed national industrial parks master plan based on the
national master plan of states or federal city administrations. It is also empowered to
serve as industrial land bank in accordance with the agreement concluded with states
and the city administrations.®'

The establishment and operation of industrial parks require land; access to land is
central in the realization of such parks. Article 22 of the Industrial Parks Proclamation
No. 886/2015 regulates access to land for industrial parks. Accordingly, the industrial
park developer may possess industrial park land through lease system and sub-lease is
possible for developed industrial parks.®? The industrial park operator may possess and
administer the industrial park land which he has acquired via agreement from
industrial park developer.®

The Industrial Parks Regulation No. 417/2017 stipulates that the IPDC is responsible to
keep the lands it gets from regions through agreement in its land bank and develop it or
transfer to other developers.® It is responsible to develop the land itself, secure
leasehold certificate that enables it to do so from an appropriate regional institution.®
Also, it shall transfer land in leasehold from the land bank to another industrial park
developer(s) having secured investment permit. Following the conclusion of such
leasehold, the industrial park developer shall get leasehold certificate from the
Ethiopian Investment Commission.® In all these cases, it is the Federal Government

80 Arts 5 - 8 of Regulation No. 417/2017; Arts 5 and 25 of Proc. No. 818/2014.
81 Reg. No.417/2017, Art 10 and Art 5 of Regulation No. 326/2014.

2 Art22(1).

8 Art22(2).

81 Reg. No. 417/2017, Art 10(1).

8 Reg. No.417/2017, Art 10(2).

8 Tbid, Art 10(3).
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through the IPDC that administers the lands leaving no room for the states to allocate
land, issue certificates, and lease the lands in their territorial jurisdiction.

The Industrial Parks Proclamation No. 886/2015 leaves powers to issue regulation and
directives to the Council of Ministers and the Ethiopian Investment Board,*
respectively.® This takes the power to determine the manner land shall be transferred
both to the IPDC and investors through lease out from states’ jurisdiction. This
diminishes states’ constitutional power to administer land in their territory, which
includes the transfer of land to investors or any other through lease.

The other important thing worth consideration is the fact that delegation is explicitly
sought for the IPDC to acquire land from the states. However, such delegation of
regional mandates to a federal agency runs counter to both the FDRE Constitution and
the federal system.* In effect, in relation to federal industrial parks, the claimed
delegation of power to acquire land in regional territories by the Federal Government
shall be in a shaky constitutional basis. This can be taken as a strategy to centralize
matters of land administration by taking away local decision making in relation to the
lands to a central organ.

3.2. Registration of urban landholding

Over the years, urban land registration has been at lower stages. Corrupt practices in
the urban land governance were considered the major sources of rent-seeking. One of
the solutions to tackle such practices, according to Ethiopia's Growth and
Transformation Plan II (GTP II), is technology-based registration of urban land and
real properties with the view to encouraging long-term development and economic
transformation.”® To create uniformity in urban lands registration and facilitating the
total registration of real properties in urban areas, the Federal Government passed
Proclamation No. 818/2014. The need to realize real property rights of individuals;

8 Under Art 2(18) of the Proclamation, the "Board" is defined as the Board established under the Ethiopian
Investment Board Establishment Council of Ministers Regulation No. 313/2014.

88 Art 32 of the Proclamation.

As discussed in section 5, the FDRE Constitution does not clearly regulate upward delegation of power.

The Minute of the Constitution prohibits the practice for upward delegation of power. Hence, the practice

of upward delegation of power does not have a steady constitutional basis.

% GTP II, supra note 75, at 199.
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providing reliable land information to the public; minimizing land-related disputes and
modernizing the Country's real property registration system justify the proclamation.”

Also, the need to establish transparent and accountable working system and making
government services efficient and enabling the possessor to enjoy the property he
develops further justify the proclamation.”Article 4 of Proclamation No. 818/2014
provides the objectives of urban land registration in two broad themes. Its first sub-
article states: ensuring uniform protection of landholding rights of different groups by
enabling urban centers know the land available at their disposal through inventory. Its
second sub-article provides that accelerating the economic, social and environmental
development of urban centers by ensuring security of landholders and recognition of
title to immovable property through certification.

Proclamation No. 818/2014 further demands the creation of urban land 'registering
institutions' at a regional level and defines the powers and responsibilities of these
institutions and makes them directly accountable to a federal agency - the Federal
Urban Real Property Registration Information Authority.”*As real property registration
laws of the Country are scattered in different laws, it is believed that passing a law
containing issues for uniform land registration is desirable.

However, the fact that Proclamation No. 818/2014 deals with elements of land
administration and authorizes federal institutions to undertake land administration
matters raises an issue of constitutionality. Assefa and Zemelak correctly remarked that
some of the provisions in the Proclamation allowed the Federal Government to play
administrative roles in urban land registration.*

Proclamation No. 818/2014 gives adequate coverage to the issue of urban land
registration. It, inter alia, determines rules on prerequisites for landholding
adjudication;” the manner how unique parcel identification code is made;* detailed
rules about the principles on landholding adjudication system.” It also regulates
implementation of landholding adjudication system;*® matters to be suspended during

! FDRE Urban Land Registration Proc No 818/2014, Preamble.
92 See Proc. No. 818/2014, Preamble, paragraph 3.

% Assefa and Zemelak, supra note 10, at 253.
o1 Ibid., at 253.

% Proc. No. 818/2014, Art 5.

% Ibid., Art 8.

97 Ibid., Art 10.

%8 Ibid., Art 11.
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landholding adjudication;” the expected obligations during adjudication.'® Moreover,
the manner in which grievance procedure and decision-making should be handled;'!
about surveying and surveying equipment;'®? cadastral survey control points and
1% application for landholding registration;'* and other rules that are
elements of land administration are regulated in the Proclamation.

boundary marks;

By virtue of this Proclamation, it seems that the Federal Government in detail
determined matters of urban land and property registration issues. The Proclamation
leaves no room for states to enact laws in relation to urban land and real property
registration. According to the Proclamation, the Council of Ministers may issue
regulations necessary for the implementation of this Proclamation'® and issue
directives to implement the regulations.'” The Proclamation does not allow states to
exercise any legislative role on matters covered in it. Moreover, while matters
pertaining to land administration shall be undertaken by the states, this law has
established a central institution to undertake matters of land administration.'”

Furthermore, the Federal Government, using this Proclamation, defined the powers
and duties of regional governments regarding registration of urban lands. Accordingly,
states have several duties in relation to urban land and property registration. In view of
that, the first obligation is related to establishing or designating an appropriate body at
regional level and landholding registration and information institution at urban level.
States shall also ensure the proper enforcement of regulations and directives issued in
accordance to the Proclamation. They also shall direct and coordinate the entire
activities in accordance to the Proclamation and regulations, directives and standards
to be issued. Besides, they have to determine, step-by-step, urban centers in which
landholding registration may start in accordance to this Proclamation; and they shall
fix the appropriate service fees chargeable for registration and other services it
provides.'%

% Ibid., Art 13.
100 7bid., Art 15.
101 Thid., Art 17.
102 Ibid., Art 22.
103 Tbid., Art 23.
104 1bid., Art 27.
105 See Ibid., Art 54/1.
106 See Ibid., Art 54/2.
107

Assefa, supra note 49, at 299.
198 Generally, see FDRE Urban Lands Registration Proc. No. 818/2014, Art 50.

105



JOURNAL OF ETHIOPIAN LAW- VOL. XX X1

These mandates assigned to regional states have a far-reaching contribution to aid the
enforcement of the Proclamation. This helps to safeguard the land tenure of urban
dwellers and creates opportunity for the government to expand tax bases to collect
revenues from land and other real properties.'” This being fine, the determination of
regional powers and functions through a proclamation should be seen with serious
scrutiny. Under the FDRE Constitution, there are no working procedures to empower
the Federal Government to instruct states to behave in a certain way in relation to
urban lands registration. Moreover, to assign its mandates to the states, the Federal
Government shall have legal authority in those powers. In the assignment of authorities
to regional governments with respect to urban land and property registration appears
self-contradictory since such tasks can be covered under the land administration
responsibility of states under the FDRE Constitution. This is really debatable and at
times surprising for the Federal Government to do so as if a primary power holder of
the menus assigned to the states.

3.3. Regulation on rural land administration and use

Proclamation No. 456/2005 regulates the manner in which land shall be acquired; about
rural land measurement, registration, and holding certificate; the duration of rural land
rights; the transfer and expiry of land rights; and distribution of rural land. It also
stipulates the obligation of rural land rights; determining minimum rural landholding
size and about land consolidation; dispute resolution; and restrictions on rural land
use."'” The Proclamation allows regional councils to enact rural land administration
and land use laws based on federal guideline.!'' It also proclaims that “no law,
regulation, directive or practice shall, in so far as it is inconsistent with this
proclamation, be applicable with respect of matters provided for in this
proclamation”.!? The Proclamation has recognized free access to land right of peasants,
pastoralists and semi-pastoralists. Any citizen who wants to engage in agriculture for
living shall have the right to access rural land for free.'”?

The Proclamation, furthermore, deals with rural land dispute resolution. There is a
constitutional base to take justiciable matters in a court of law.'" Principally, judicial

19 Tnterview with Solomon Kebede, Director, Federal Urban Land and Land Related Property Registration

and Information Agency, at Bahir Dar, May 17, 2019.
110 See FDRE Rural Land Administration and Use Proc. No. 456/2005, Arts 5 — 13.
Ul 1hid., Art 17(1).
Ibid., Art 20/2.
Ibid., Art.5(1)(a).
FDRE Constitution, Art 37.

11

5]

11

by

11

=

106



Power of Land Administration under the FDRE Constitution

power is vested in the courts.!”> However, for various practical necessities, this power
could be given to other legally-established entities.!’® As a result, taking cases to a court
of law and/or any competent body with judicial authority is constitutionally
guaranteed. With this possibility, disputes relating to rural land could be presented to a
court of law or to other competent organs. Dispute resolution is an aspect of land
administration, and this mandate has to be the authority of the regional states. The
federal proclamation deals with the issue of dispute resolution under its Article 12. This
provision does not engage itself in determining the manner disputes concerning rural
land shall be resolved. It rather leaves the determination of the mechanisms to resolve
disputes regarding rural land to the regional states themselves.

Federal interferences into regional matters with respect to rural land administration
can be evidenced if one looks at the draft proclamation to amend Proclamation No.
456/2005."” This draft proclamation contains several provisions that in detail govern
matters of rural land administration, use, registration, and measurement. It brings on
several additions to the existing proclamation. Details of land use plan are
demonstrated in consecutive provisions of its chapter six.!"* Under chapter seven, the
draft allows states to determine, by law, communal land administration and use of
pastoralists and semi-pastoralists.'*®

The draft also stipulates the establishment of rural land registration office and rural
land surveying office at regional level - leaving their establishment to regional laws. It
further provides the manner rural lands shall be registered, the adjudication process,

issuance of certificates'?

and many other issues that should otherwise are matters of
land administration. Identification of parcels; unique parcel identification number; the
details of landholding certificate; updating registration information; the effects of
registering rural land and failure to register; the right to access to information; payment
issues upon registration of rural land; and others are governed in the draft. Advanced to
Article 12 of Proclamation No. 456/2005, this draft law provides detail rules regarding
dispute settlement on rural land use. It also offers states to determine land dispute
resolution mechanisms based on their contexts. Yet, at any cost, land related dispute
resolutions cannot be handled out of arbitration and the court system.'?' It seems that

U5 Thid., Art 79 (1).

16 7bid., Art 78(5).

Federal Draft Rural Land Administration and Use Proclamation (2015).
18 Ibid., Arts 28 - 34.

119 1bid., Art 35.

120 Ibid., Art 20.

12 Thid., Art 40.
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even if states could have other devises to resolve disputes over rural land, they cannot
resort to them other than arbitration and the court system.

The draft also deals with information exchange between the federal and state
governments. Accordingly, states are required to continually send updated information
regarding rural land to the Federal Government. Also, the Federal Government has the
authority to determine the type and nature of information to be sent. The draft urges
the establishment of a national information archive by the Federal Government.'?? The
specific federal organ entrusted with the establishment and administration of such
information archive is the Ministry of Agriculture.'” States shall establish information
system that shall be compatible to the national one.

This law, though still in a draft stage, follows the approach of the Urban Lands
Registration Proclamation No. 818/2014 and a similar criticism can be forwarded to the
draft Federal Rural Land Administration and Use Proclamation as well. The draft
proclamation expresses an intention to deepen interference in states’ mandate to
administer land. The title of the draft proclamation tells that administration of land is
its center. As can be read from the law, many of the provisions in it are addressing
elements of land administration. Even if states are allowed to enact their land laws
pursuant to this federal law, one wonders to what extent it is possible to achieve that in
a condition where the federal law governs land administration matters in rather detail
fashion. In general, the degree of federal regulation over rural land by this draft law
shall be seriously corrected towards an effective federal-state relationship. It can be said
that, in paradox to the constitutional power allocation, the Federal Government has
continued to regulate matters of land administration without any contest from the side
of states.

4. Institutional Responses to Centralized Land Administration

Considering the series of federal interferences against states’ land administration power
analyzed in the preceding sections of this Article, it is evident that the Federal
Government is going well beyond powers vested in it under the FDRE Constitution.
This, in turn, diminishes states’ constitutional competence to administer land. Having
said this, it is also important to raise an issue as to whether such centralized land
administration has gained deserved scrutiny and response by relevant institutions. This
section finds that pertinent federal institutions responsible to defend the FDRE

122 Ibid., Art 68.
123 Ibid., Art 72.
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Constitution are not living up to expectations, despite the presence of laws having the
effect of centralizing some aspects of land administration.

According to the FDRE Constitution,

Federal and State powers are defined by this Constitution. The States shall
respect the powers of the Federal Government. The Federal Government shall
likewise respect the powers of the States.'”!

These provisions reiterate the need for mutual respect of the federal and state
governments in respect to the powers assigned to each other. The FDRE Constitution
provides the way federal powers and functions can be transferred to state
governments.'” Moreover, under this same constitution, the HoF may require the HPR
to enact civil laws which it “deems necessary to establish and sustain one economic
community”.”” The core in these provisions is that if the HoF deems it can establish
and sustain one economic community, it may order the HPR to enact laws. Civil law
matters are basically left for states to legislate but that ceases if the HoF makes a
determination that national level regulation is necessary for creation of one economic
community. Except this possibility, the FDRE Constitution nowhere states that regional
states can transfer their constitutional powers and functions upward to the Federal
Government. Even the Minutes of the FDRE Constitution has openly rejected the
proposal for upward transfer of power.'?” The final version of the Constitution does not
contain a statement permitting the possibility of transferring regional mandates
upward to the Federal Government.

Actually, defending the FDRE Constitution is an obligation imposed on several
institutions, which urges all citizens, organs of state, political organizations,
government officials have the duty to obey and ensure its observance.”® Among the
different institutions responsible to defend it, the HPR, the HoF, and the judiciary can
be mentioned.

The HPR is expected to make all its laws consistent with the FDRE Constitution. If it
makes laws that contradict the FDRE Constitution, the laws will remain void."”® Apart
from checking whether its laws do not violate the Constitution, the HPR is also

124 FDRE Constitution, Art 50(8).

2 Ihid., Art 50(9).

2% Ihid., Art 55(6).

127 Minute of the FDRE Constitution, deliberations made on Article 50/9, HPR Library.
128 EDRE Constitution, Art 12.

129 Ibid., Art 9(1).
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expected to call and question the overall performance of the executive and the judiciary
organs.” The HPR has thus the opportunity and responsibility to defend the FDRE
Constitution from any unconstitutional legislative practice, decisions, customary
practices and similar kind. The HPR has nevertheless remained silent in the face of
enactment by itself of different laws that give land administration power to the Federal
Government examined in Section 3 of this Article.” Even though such laws have gone
through scrutiny of the HPR, it has failed to defend the FDRE Constitution basically
from upward flow of power over land administration.

The other relevant organ responsible to defend the Constitution is the HoF. This house
is composed of representatives of different ethnic groups and plays pivotal role in the
prevention and management of conflicts.”* Contrary to other federal systems having a
second chamber - which actively involve in federal law making - the HoF barely has
any legislative power."”* The primary role of the HoF is interpreting the Constitution. In
federations, disputes that require interpretation are likely to occur basically where
conflicting or contradictory laws are passed by different orders of government.'* For
this, federations have to find a way to resolve these contradictions in advance. In most
cases, the referee is the judiciary whose authority extends to declare a statute that
violates the constitutional power allocation invalid on federalism grounds.'* On top of
this, the last word in settling disputes over constitutional matters must not rest either
within a Federal Government or with constituting states alone:'* it shall be entrusted to
an independent organ constitutionally established for that purpose.

Under the FDRE Constitution, the power to interpret the Constitution is openly vested
within the HoF."” The HoF gets advises/recommendations from the CCI in dealing
with constitutional matters. The procedure is that when there are alleged interferences
over provisions in the Constitution, claims will be presented to the CCI. The latter shall

139 Ibid., Arts 55(16), 79 & 81.

Interview with Zewdu Kebede, Member of the HPR and chair of Trade Affairs Sub-committee, Addis
Ababa, on 19/11/2019.
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critically consider whether the matter calls for constitutional interpretation. If so, the
CCI will present its findings on the matter to the HoF."*® All the time, the role of the
CCI is recommendation: it is not a decision by itself since the HoF has the authority to
accept, modify, reject or call the CCI for further elucidations regarding the
recommendations.'”

As stated in Section 3, there are indicators for centralized land administration in the
country. Nevertheless, the different indicators of upward flow of power over land
administration did not get deserved scrutiny by the HoF. While the Constitution
provides the forum for alleged unconstitutional legislation and practices to be
entertained by the HoF, the practice does not cope with it. Considering the form of
government we have, i.e. parliamentary one, confusions between the executive and the
legislature at the central or regional level on whether to submit federalism disputes to
the constitutional adjudicators are unlikely to arise.'® Due to this, there is no
authoritative declaration on the constitutionality of federal administration of lands.'"!
Interviewees both in the HoF"*?and CCI' told these researchers that they are not
receiving cases about the constitutionality of federal encroachment over regional states’
mandate to administer land. .

In general terms, several reasons hinder the flow of cases to the HoF including (a) the
perception that challenging the constitutionality of a government act before this House
would be a futile effort; (b) the broad nature of federal powers makes the chances of any
constitutionality claims on the basis of federalism slimmer; and (c) the lack of real
political plurality among the parties that control the orders of government.'** The
dominant party system has been seriously hindering both states and private individuals
from bringing matters requiring constitutional remedy. The dominant party system did
not allow states particularly to openly oppose upward flow of their mandates.

Likewise, as almost all of the seats in the federal and regional parliaments across all the
national elections have been dominated by a single party - the Ethiopian People’s

13
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See Art 84(1) of FDRE Constitution; Interview with Getachew Gudina, Director, Research Directorate in
CCIon 12/11/2019.

139 Ibid.

10" Adem, supra note 4, at 66.

Gedion and Abduletif, supra note 29, at 68.

Interview, supra note 138.

Interview with Mustefa Nasir, Conflict Resolution and Peace Building Team Leader, HoF, on 14/11/2019;
interview with Aschalew Teklie, Director of Peace Building, Research and Constitutional Studies
Directorate, HoF on 14/11/2019.
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Revolutionary Democratic Front (presently predominately by the Prosperity Party) -,
has been practically witnessed that representatives both at the state and federal levels
were not opposing the free transfers of state powers to the center.® This, in turn,
created chance for both orders of government to end the controversies before getting
any public attention. In effect, there have been unfavorable conditions for upward
flow of power over land to be resisted within and outside the state and party structures.

Given this, it is less likely for the HoF to rule against the Federal Government when
adjudicating sensitive constitutional matters.'*” Actually, allowing a political institution
to have a final say on constitutional (particularly federalism) disputes may be
challenging in federations that exhibit a vanguard single party system. The worry then
is being dictated by strict party system, people may fail to oppose or make it in the
agenda when it is evident that the Federal Government interferes into regional states’
constitutional competences. '*® The constitutional adjudication system does not
significantly contribute to bring matters of upward flow of power over land in the table
and get proper constitutional interpretation. Adem Kassie’s observation tells that
constitutional adjudication scheme in Ethiopia is not contributing to develop a culture
of constitutionalism,

...the constitutional adjudication system is the most potent mechanism to
ensure that unconstitutional measures are purged and to contribute to the
entrenchment of a culture of constitutionalism. Unfortunately, the
constitutional adjudication system in Ethiopia is designed to avoid mishaps to
any government of the day and does not guarantee effective mechanisms to
quash illiberal laws and other unconstitutional measures.*’

In the same vein, Assefa Fisseha further comments on the serious issues challenging the
system of constitutional adjudication in the country. He basically pinpointed that the
system’s alignment to the political structures is affecting the development of rule of law
as “it failed to set limits on power reducing the rule of law merely serving as instrument
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of power”."*® Moreover, “constitutional design that provides majoritarian body to be a
judge on its own case is partly the explanation for this state of situation. It is also partly
the result of one party controlling all political institutions including the HoF”."*!

There is a rare exception in this regard, though. It is about one case which has gained
the attention of HoF regarding the constitutionality of centralized land administration;
it is in connection with the draft phase of the Urban Landholding Registration
Proclamation No. 818/2014. This is the first and only legislative matter relating to land
administration that has raised issues of constitutionality by the HPR in recent years.'>
Even the members of HPR, after receiving the draft of this proclamation, were in doubt
whether it was consistent with the FDRE Constitution. In other words, the issue was
whether the draft proclamation is in line with states’ power to administer land.'** They
were particularly claiming that the draft proclamation encroaches into states’ legislative
mandate over the administration of land, as several provisions in the draft deal with
matters of land administration. Also, the fact that this law directed the establishment of
a federal agency and authorized to undertake matters of land administration at the
federal level runs counter to states’ mandates in relation to land administration.'*

The HPR referred the matter to the HoF for further clarification. The case was
scrutinized by the CCI, which recommended the draft proclamation does not interfere
in the power of states to administer land; the CCI argued that even if some of the
provisions encroach into states’ competences such encroachment was necessary for
sustaining the economic union of the Country as envisaged under Article 55(6) of the
FDRE Constitution.'” Following this recommendation the HoF decided that the draft
legislation was consistent with the FDRE Constitution.'®

The decision of the HoF on the draft proclamation in question may not be relied, at
least, on the following grounds. Article 55/6 can be mentioned as one mechanism of
power transfer upward to the Federal Government so long as a decision to that effect is
made by the HoF. The arrangement is that the HoF shall be convinced that allowing the
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Assefa, supra note 49, at 306.

151 Tbid.

Interview with Zewdu, supra note 10.

153 Tbid.

See Assefa and Zemelak, supra note 10, at 253.

155 FDRE HoF First Emergency Meeting (Tahisas 24, 2006, E.C.), as cited in Assefa and Zemelak, supra note
10, at 254; Interview with Solomon Kebede, Director, Federal Urban Land and Land Related Property
Registration and Information Agency, at Bahir Dar, May 17, 2019.

* Interview with Solomon Kebede, Director, Federal Urban Land and Land Related Property registration
and Information Agency, at Bahir Dar, May 17, 2019.
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HPR to enact matters of civil laws is important for the creation and sustenance of one
economic community throughout the country. This cannot be interpreted to seek the
HoF to decide on the constitutionality of a particular civil matter after the HPR has
enacted a law on it. It is the later kind that happened in relation to the Urban Lands and
Property Registration Proclamation. It is not when the HPR enacted a law and referred
it to the HoF to rule on its constitutionality. Hence, procedural irregularity can be
mentioned against the manner Article 55/6 is sought to justify the constitutionality of
the Proclamation. The situation may also call another approach of looking the matter.
It could be argued that in the absence of any normative framework that says the HoF
shall make such determination only in its own motion, procedural irregularity shall not
be mentioned against this decision. If we follow this line, the permission on enactment
on civil matters may come from any party so long as the matter helps to create and
sustain one economic community.

The authors appreciate this later way of looking at the issue and this Article maintains
that the HPR can seek the HoF to allow it enact laws on certain civil matters. However,
Article 55/6 does not seem to envisage the case where a law on civil matters is drafted
by the HPR without the knowledge of the HoF and the former seeks the latter to
determine the constitutionality of the law. One thing relevant to this decision is that the
HoF is contacted for the determination of the constitutionality of the draft law. In other
words, had it not been opposed by members in the HPR, the draft may not get the
attention of the HoF, meaning that there could be a chance for the law to be publicized
without this HoF’s knowledge.

Second, Article 55(2) (a) of the FDRE Constitution is cited as a source of authority to
enact the Proclamation.' If the Proclamation was enacted based on the direction of the
HoF, the authority should have been Article 55/6 of the FDRE Constitution. The
motive rather seems to be to broaden the authority of the Federal Government in
relation to land administration. Third, it is possible to contribute to the creation and
sustenance of one economic community, in respect to this proclamation, by having
effective decentralization on matters of urban land and real property registration to
states and local level governments. While the HoF could dictate the HPR to enact civil
laws that help for economic unity, this may end affecting regional states’ constitutional
authority. The creation and sustenance of one economic community shall not make the
Federal Government a sole responsible organ to that end. States should also be given a
fair share contribution in the process. In effect, “the constitutional aspiration of one
economic community shall be viewed as an outcome rather than having any bearing on

157 See Proc. No. 818/2014, Preamble, paragraph 6.
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the process”.”® This should remind the government to further localize important
decisions rather than centralizing states’ mandates on the justification of creating one
economic community. It is possible to achieve this desire through genuine
decentralization of power and making states part of it rather than putting the central
government as the sole responsible entity.

Fourth, this decision has the effect of broadening the authority of the Federal
Government in relation to land and the impartiality of the forum is doubtful. Even such
decision of the HoF could mean it is serving as an instrument of centralization of power
at the detriment of states in matters of land administration. It is noted that “the
political practice of centralization and the HoF’s latest decision indicate the HoF is
likely to fall into the influence of the party that wields power at the center and become
an instrument of centralization”."” From this, although the HoF has constitutional
mandate to dictate the HPR to enact civil laws with the view to create and sustain
common economic community, this particular decision is serving as an instrument to
centralize regional mandates over land administration. This may negatively affect the
prospect of building “a federalist jurisprudence”.'®

The other relevant institution in relation to protecting the constitutional order from
possible intrusions is the judiciary. The judiciary assumes a key role in the process of
ensuring democracy and rule of law. Due to the absence of “judicial review” in the
Country’s administrative practice, the judiciary is unable to review decisions of
especially the executive.'® While there are instances for centralized land administration
and this is an alleged breach of the FDRE Constitution, the judiciary has not been
entertaining the matter. An interviewee in the Federal Supreme Court replied that the
courts cannot fully enforce human and democratic rights and freedoms since the power
to judicial review is withheld.'®

Whether courts can adjudicate constitutional disputes is still debatable.'®* The practice
is that the judiciary is now entertaining the constitutionality of laws having a status
below proclamations. The constitutionality of laws at the level of proclamations and
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above cannot be entertained by the courts.'® Adem Kassie observes that, “judicial
safeguards should generally be used as a final resort and courts should encourage and
facilitate negotiated political settlements to resolve disputes between the different levels
of government ...”'® Getahun Kassa further said that, the HoF’s empowerment to
interpret the Constitution shall not be construed to prevent the judiciary from applying
the Constitution in the day-to-day exercise of their duties and responsibilities.'* This is
further supported by Donovan who noted that the Constitutional Drafting Committee
did not intend to take the power to invalidate primary federal or regional legislation
away from ordinary courts.'”

In contrast, other scholars argue that the FDRE Constitution does not empower the
judiciary to umpire constitutional disputes. For instance, Getachew Assefa has
concluded that based on the deliberations made on Articles 62(1), 83 and 84 of the
FDRE Constitution; the power to interpret the Constitution belongs to the HoF and not
to the judiciary.'® In addition, Yonatan Tesfaye holds the same argument and
concludes that courts do not have the power to interpret the Constitution.'®

While such debate is going on, the clear case is that the judiciary has not been
entertaining constitutional matters. The judiciary has remained silent when various acts
of power centralization over land were undertaken by the Federal Government; in fact,
even when cases reach its dockets, the judiciary has been avoiding politically sensitive
matters and transferring them to the CCI; this constitutes “judicial violation of the
courts’ constitutional mandate of adjudicating justiciable matters”."”° Having this in
mind, it is not promising the judiciary, in the current framework, will entertain issues
pertaining to unconstitutional upward flow of power in relation to land administration.

161 Interview with Melaku, supra note 161. He stated that when a particular legislation is below the status of

proclamation, the Federal Supreme Court has the mandate to check the constitutionality of such laws
once a case reaches the court.
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Concluding Remarks

The Article analyzed the power of land administration in Ethiopia. It particularly tried
to sort out the elements in land administration and land utilization by analyzing the
general power sharing arrangement under the FDRE Constitution, the deliberations
made during the making of the same Constitution, subsidiary land laws and the
literature. It is hinted that determining issues of land tenure is the mandate of the
Federal Government in its legislative power over land utilization. On this basis, the
specification and determination of land rights, the manner to acquire rights over land,
the scope of these rights, the manner they operate in the holding, transfer and
inheritance of land and when and how rights over land shall extinct are elements of land
utilization and fall under federal legislative authority.

The Article further identified and analyzed some indicators for federal interferences
into regional states mandate to administer land. Federal land laws empower the Federal
Government with the power to administer land. Through federal land laws, it is
apparent that there is a considerable move to extend the mandate of the Federal
Government to include the power of administering land and implementing land
legislation. The laws expand the mandate of the Federal Government to comprise even
mandates of urban and rural land administration that should otherwise fall to regional
states.””! The laws are meddling into regional states’ constitutional competence to
administer land since they plainly vested the power to administer land to the Federal
Government.

Moreover, the Article demonstrated the absence of institutional responses on the
centralizing tendency in land administration in general. The analysis elaborates that the
supreme institutions entrusted to defend the FDRE Constitution from possible
intrusions are not living up to expectations. In this regard, the HoF/CCI, the HPR, and
the judiciary are not entertaining matters relating to upward flow of power over land.
Despite the existence of indications for centralization of power in land administration
having the effect of overriding both the FDRE Constitution and the federal system, they
did not get proper attention of these forums. The HPR does not consider the matter so
far; even it has been enacting rural and urban land laws having overtaken the legislative
mandate of regional states over land administration. Besides, the judiciary is not
entertaining matters pertaining to vertical transfers of power. Even whether it has
constitutional ground to consider such kind of matters is debatable. Both the HoF and
the CCI are not actively entertaining matters pertaining to upward flow of power over

171 Assefa, supra note 2, at 356.

117



JOURNAL OF ETHIOPIAN LAW- VOL. XX X1

land administration. The only exception is the Urban Lands Registration Proclamation
No 818/2014 where the HoF/CCI gave determination on its constitutionality.

While a number of reasons could be considered for this, the fact that the Country’s
politics has been led by strict centralized party system is hindering cases to get public
attention. For this, private individuals, regional states and other stakeholders alleging
the interference of the federal system by the Federal Government are unable to bring
their cases to the forums. Although the different institutions are established to chiefly
defend the FDRE Constitution, the manner they are established (their structures) and
the manner they are practically operating appears limited in constitutionally regulating
centralization of power especially over land.

The continuation of the Ethiopian federation requires, inter alia, non-interference in
the powers assigned to each order of government. Increased centralization of state
mandates implies the existence of federal interference against states’ affairs that might
weaken their contribution to the federation. This Article has revealed that the Federal
Government is acting beyond the powers vested to it under the FDRE Constitution in
matters of land. In a federal context, this is a violation of constitutional principles. For a
federation to operate successfully, among other things, it requires a particular kind of
“political environment”, with the necessary traditions of political cooperation and self-
restraint.”’? The absence of this kind of political environment has been the critical
challenge facing the Ethiopian federal system. The nature of the political system in
place has hindered people to participate in the decision-making of important matters.

The center-state relationship in Ethiopia is usually dominated by the Federal
Government. States have been subordinated in policymaking and agenda settings.'”
The reluctance of states to be assertive and the coercive federal-state relationship over
the years have contributed for them to remain silent and led the Federal Government to
keep on arrogating to itself matters pertaining to land administration. This is evidence
of constitutional violation by the central government without formal complaint from
state governments.

The nature of the federal system at work may change over time and states may reclaim
their taken powers. One might surmise that recent developments in the country are
turning points to have strong state governments than they were in the past decades.
This opportunity might pave the room for states to assert their powers taken by the

172 DANIEL J. ELAZAR, FEDERALISM: AN OVERVIEW 35 - 36, (HSRC Publishers, 1995).

173 Kalkidan Kassaye, Center - State Relations in the Ethiopian Federal Setup: Towards Coercive Federalism?

A view from the Practice 139, (LLM Thesis, School of Law, Addis Ababa University, 2010).

118



Power of Land Administration under the FDRE Constitution

Federal Government. This Article counsels the Federal Government not to interfere
into states” mandates over land administration. Regional states shall be the sole seat of
power to administer land in their jurisdiction and issue legislation on matters of land
administration.

This Article did not cover all essential matters surrounding land administration and
land utilization. It has attempted to travel a long way to clarify the mandates of the
federal and state governments in relation to land. However, the matter is not a settled
subject. Federal Government interferences in land matter in Ethiopia go well beyond
legislative intrusions considered in this Article. For instance, states’ potential abuse of
their delegated legislative power in relation to land utilization and conservation by the
Federal Government merits a separate investigation.
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Reflections on Ethiopia’s Reservations and Interpretive Declarations
to the Maputo Protocol

Alebachew Birhanu”

Abstract

Ethiopia has ratified the Maputo Protocol with several reservations and
interpretive declarations. It has entered reservations regarding polygamy,
registration of marriage, the right of a married woman to retain and use her
maiden name along with her husband’s surname or separately, the requirement of
judicial order for separation, reduction of military budget significantly in favor of
promoting women’s rights, the right of a widow to inherit her deceased husband,
and the interpretive mandate of the African Court on Human and Peoples’ Rights.
It has also made interpretive declarations in relation to the prohibition of
unwanted sex occurring in the public or private spheres, minimum marriageable
age, the right of a married woman to acquire and administer property during
marriage, equitable sharing of common property during divorce, the secondary
responsibility of private sector for the upbringing of children, and the right of a
married woman to decide whether to have children. This Article is thus intended
to explore Ethiopia’s reservations and declarations, and analyze their implications
on women’s rights guaranteed in the Maputo Protocol.

Key words: Ethiopia, Maputo Protocol, women’s rights, reservations, declaration,
limitation, derogation.

Introduction

Ethiopia is a party to the major global human rights treaties including the International
Covenant on Civil and Political Rights (ICCPR), the International Covenant on
Economic, Social and Cultural Rights (ICESCR), the Convention on Rights of Children
(CRC), and the Convention on the Elimination of All forms of Discrimination against
Women (CEDAW).! It has also ratified regional human rights instruments such as the

" Assistant Professor, Bahirdar University.
! United Nations Office of High Commissioner for Human Rights, Treaty Body Database, Ratification
Status for Ethiopia, available at:
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African Charter on Human and Peoples’ Rights (African Charter), the African Charter
on Rights and Welfare of Children, and Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa (the Maputo Protocol).?

With regard to the Maputo Protocol, Ethiopia made unprecedentedly several
reservations and interpretive declarations upon ratification. It entered reservations on
seven provisions of the Protocol dealing with monogamy as a preferred form of
marriage (Article 6(c)), the validity requirement of marriage registration (Article 6(d)),
the right of a married woman to retain and use her maiden name along with her
husband’s surname (Article 6(f)), the requirement of judicial order for separation of
spouses (Article 7(a)), the reduction of military expenditure in favor of promoting
women’s rights (Article 10(3)), the right of a widow to inherit her diseased husband
(Article 21(1)), and the interpretive mandate of the African Court on Human and
Peoples’ Rights (Article 27).?

Similarly, it entered interpretive declarations on six provisions of the Protocol that deal
with the prohibition of all forms of violence including unwanted sex (Article 4(2) (a)), a
minimum marriageable age (Article 6(b)), the right of a woman to acquire and
administer personal property during marriage (Article 6(j)), the right to equitable share
of common property during divorce (Article 7(d)), the secondary responsibility of
private sector for the upbringing of children (Article 13(1)), and the right of a married
woman to decide whether to have children (Article 14(1) (b)).*

The aim of this Article is to explore the implications of Ethiopia’s reservations and
interpretive declarations to the Maputo Protocol on the implementation of the rights
contained therein. In order to meet this objective, this Article first (in Section 1)
highlights the Maputo Protocol. Section 2 is devoted to discuss how States can lawfully
restrict their human rights obligations. Section 3 analyzes Ethiopia’s reservations and
interpretive declarations and explores their implications on the protection of women’s
rights in Ethiopia. The final section draws the conclusion.

https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountryID=59&Lang=EN, (Last

accessed on 8 February 2019).

OAU/AU Treaties, Conventions, Protocols and Charters, available at: https://au.int/treaties, (accessed on 8

February 2019).

* The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa
Ratification Proclamation No. 1082/2018, Federal Negarit Gezeta, 2018, Article 3 (1) (a-g), [hereinafter
Proclamation No. 1082/2018].

1 Ibid., Article 3(2) (a-f).
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Reflections on Ethiopia’s Reservations and Interpretive Declarations to the Maputo Protocol

1. The Maputo Protocol: An Overview

The main normative instrument for the protection and promotion of human rights in
Africa is the African Charter. Unlike any other human rights instruments, the African
Charter introduced an integrated approach to human rights by combining all types of
rights in one document.® Specifically, the African Charter guarantees both individuals
and peoples a broad range of rights: civil and political rights, socio-economic and
cultural rights, the right to development, and the right to a generally satisfactory
environment.®

Although the African Charter contains a wide range of rights, it has been criticized for
giving inadequate attention to women and not considering the issue of gender
seriously.” With regard to women’s rights, the flaws of the African Charter are its failure
to explicitly define discrimination against women; its lack of guarantees to the rights to
consent to marriage and equality in marriage; and its emphasis on traditional values
and practices that have long impeded the advancement of women’s rights in Africa.?
Apart from the general provisions regarding non-discrimination’ and the right to
equality,' the African Charter devotes only one specific provision referring to women.
This provision of the African Charter proclaims that States parties should ensure the
protection of the rights of the woman and the elimination of discrimination against
women as stipulated in international declarations and conventions.!! It is thus
submitted that the African Charter does not grant a comprehensive protection to the
rights of women.

In response to the failure of the African Charter to provide comprehensive protection
to women’s rights, an additional protocol to the African Charter was drafted in

5 RHONA SMITH, TEXTBOOK ON INTERNATIONAL HUMAN RIGHTS 139 (Oxford University Press, 6% ed.,
2014).

Stéphanie Vig, Indigenous Women’s Rights and the African Human Rights System: A Toolkit on
Mechanisms 1, (Forest Peoples Programme, Moreton-in-Marsh, 2011).

FAREDA BANDA, WOMEN, LAW AND HUM AN RIGHTS: AN AFRICAN PERSPECTIVE 66 (Hart Publishing, 2005).
Center for Reproductive Rights, The Protocol on the Rights of Women in Africa: An Instrument for
Advancing Reproductive and Sexual Rights 3, BRIEFING P APER (2006).

The African Charter on Human and Peoples’ Rights under Article 2 provides that the rights and freedoms
enshrined in the Charter shall be enjoyed by all, irrespective of race, ethnic group, color, sex, language,
national and social origin, economic status, birth or other status.

1" The African Charter on Human and Peoples’ Rights under Article 3 states that every individual shall be

equal before the law and shall be entitled to equal protection of the law.

African Charter on Human and Peoples’ Rights, OAU Doc. CM/1149 (XXXVII) (Annex IT) (1981), Article
18(3), available at: https://au.int/en/treaties/african-charter-human-and-peoples-rights, (accessed on 17
February 2019).
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accordance with the Charter itself."” In the end, the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa was adopted in Maputo,
Mozambique, in 2003 and entered into force in 2005." Suggesting to its place of
adoption, it is referred as Maputo Protocol."

The Maputo Protocol seeks to address the omissions of the African Charter with regard
to women’s special circumstance and complements the rights envisaged therein. It is a
supplementary instrument to the foundational document, i.e., the African Charter.
Different reasons were submitted for having a separate legally binding women’s
protocol in Africa. The reasons for having the Maputo Protocol were to address
women’s rights compressively, consolidate the existing human rights standards, and
introduce a strong enforcement mechanism for the existing obligations of States with
respect to women’s rights."

In relation to women’s rights, the Maputo Protocol is praised as the most
comprehensive and progressive human rights instruments in the world.'® In terms of
content, it recognizes a wide spectrum of women’s civil and political rights as well as
economic, social and cultural rights."” It goes even beyond the existing international
human rights instruments in order to address the unique human rights challenges faced
by women and girls in the African context.'® It contains several innovative provisions to
curb violations of women’s rights. For instance, it is the first treaty to provide for the
right to a medical abortion, the right to be protected against sexually transmitted

12 The African Charter on Human and Peoples’ Rights under Article 66 proclaims that Special protocols or
agreements may, if necessary, supplement the provisions of the present Charter.

13 Assembly/AU/Dec.19 (II), Decision on the Draft Protocol to the African Charter on Human and Peoples’
Rights Relating to the Rights of Women, available at: https://aw.int/sites/default/files/decisions/9548-
assembly_en_10_12_july_2003_auc_the_second_ordinary_session_0.pdf, (accessed on 17 February 2019).
See also Smith, supra note 5, at 142.

" Frans Viljoen, An Introduction to the Protocol to the African Charter on Human and People’s Rights on
the Rights of Women in Africa, 16(11) WASHINGTON AND LEE JOURNAL OF CIVIL RIGHTS AND SOCIAL
JUSTICE 12 (2009), available at: https://scholarlycommons.law.wlu.edu/crsj/vol16/iss1/4/, (accessed on 8
February 2019).

15 Mizanie Abate Tadesse, The African Women Protocol as Supplemental to the African Charter and Other
Human Rights Instruments: A Brief Analysis, 5 BAHIR DAR UNIVERSITY JOURNAL OF LAW 10 (2014).

16 Leslye Amede Obiora and Crystal Whalen, What is Right with Africa: The Promise of the Protocol on
Women's Rights in Africa, 2 THE TRANSNATIONAL HUMAN RIGHTS REVIEW 153 (2015).

17 Anthony Kuria Njoroge, The Protocol on the Rights of Women in Africa to the African Charter on
Human and Peoples’ Rights (The Maputo Protocol), (A paper Presented at Thematic Session II during the
Sub Regional Conference on Female Genital Mutilation (FGM) held in Djibouti between 2nd-3rd
February, 2005) p. 2.

8 RACHEL MURRAY, HUMAN RIGHTS IN AFRICA: FROM THE OAU TO THE AFRICAN UNION 151 (Cambridge
University Press, 2004).
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diseases including HIV/AIDS, and the right to be protected from harmful practices
including female gentile mutilation.'

The Maputo Protocol has a preamble and 32 Articles which specifically focus on the
protection of women. The preamble proclaims that the Maputo Protocol is adopted in
order to “ensure that the rights of women are promoted, realized and protected in order
to enable them to enjoy fully all their human rights.” The preamble also reaffirms the
universality, indivisibility and interdependence of all internationally recognized human
rights of women.”! The preamble further stipulates that State parties are “firmly
convinced that any practice that hinders or endangers the normal growth and affects
the physical and psychological development of women and girls should be condemned
and eliminated.”

The Maputo Protocol starts with the definition of some terminologies, including
discrimination against women, harmful practices, and violence against women.> The
Protocol under Article 1(f) defines the term ‘discrimination against women’ as “any
distinction, exclusion or restriction or any differential treatment based on sex and
whose objectives or effects compromise or destroy the recognition, enjoyment or the
exercise by women, regardless of their marital status, of human rights and fundamental
freedoms in all spheres of life.” The Protocol under Article 1(g) further defines the
expression “harmful practices” as “all behavior, attitudes and/or practices which
negatively affect the fundamental rights of women and girls, such as their right to life,
health, dignity, education, and physical integrity.” Article 1(j) of the Protocol also
defines the term ‘violence against women’ as “all acts perpetrated against women which
cause or could cause them physical, sexual, psychological, and economic harm,
including the threat to take such acts; or to undertake the imposition of arbitrary
restrictions on or deprivation of fundamental freedoms in private or public life in peace
time and during situations of armed conflicts or of war.”

As mentioned above, the Maputo Protocol guarantees a wide range of rights. These
include: prohibition against discrimination (Article 2), the right to dignity (Article 3),
the right to life, integrity and security of the person (Article 4), protection from harmful

19

Viljoen, supra note 14, at 22.

African Union, Protocol to the African Charter on Human and People's Rights on the Rights of Women in
Africa, 11 July 2003, preamble para. 14, available at: https://au.int/en/treaties/protocol-african-charter-
human-and-peoples-rights-rights-women-africa, (accessed on 26 February 2019), (hereinafter the Maputo
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Protocol).

Ibid., preamble para.5.

Ibid., preamble paragraph 13.
2 Ibid., Article 1(f), (g) and (j).

125


https://au.int/en/treaties/protocol-african-charter-human-and-peoples-rights-rights-women-africa
https://au.int/en/treaties/protocol-african-charter-human-and-peoples-rights-rights-women-africa

JOURNAL OF ETHIOPIAN LAW- VOL. XX X1

traditional practices (Article 5), rights relating to marriage and divorce (Articles 6 and
7), access to justice and equal protection before the law (Article 8), right to
participation in the political and decision making process (Article 9), the right to a
peaceful existence and to security (Article 10), the right to education (Article 12), the
right to equal conditions of work (Article 13), the right to health and reproductive
rights (Article 14), the right to food security (Article 15), the right to adequate housing
(Article 16), the right to participate in cultural life (Article 17), the right to a safe and
sustainable environment (Article 18), the right to sustainable development (Article 19),
and the right to inheritance (Article 21). Furthermore, it gives special protection to
vulnerable women such as women in armed conflict (Article 11), widows (Article 20),
elderly women (Article 22), women with disabilities (Article 23), and women in distress
(Article 24).

In relation to its implementation, the Protocol obliges States Parties to ensure the
enforcement of the rights at national level and adopt all necessary measures including
providing the necessary resources.” As a monitoring mechanism, Article 26 of the
Protocol requires States Parties to submit periodic reports to the African Commission
on Human and Peoples’ Rights (African Commission) in accordance with Article 62 of
the African Charter, and periodic reports should indicate the legislative and other
measures undertaken for the full realization of the rights enumerated therein. Besides,
the Protocol has mandated the African Court on Human and Peoples’ Rights (African
Court) with matters of interpretation arising from its application and
implementation.”

In the event of breach of rights, victims of human rights violations can be remedied
through regional and national judicial and quasi-judicial decisions. In this regard,
Article 25 of the Maputo Protocol requires States Parties to provide appropriate
remedies, through competent judicial or other authority provided for by law, to any
woman whose rights have been violated. After remedies for women’s rights violations
are exhausted at national level, the Protocol, as a supplemental treaty to African
Charter, will have a final recourse to the African Commission and the African Court.?

In sum, human rights contained in the Maputo Protocol are far-reaching. In addition to
embodying numerous women’s rights, the Protocol has set out in detail the duties of
States in various areas specific to women. However, these duties are subject to the
reservations and interpretive declarations entered by States parties to the Protocol. By

2 Ibid., Article 26 (1) and (2).
%5 Ibid., Article 27.

26 Njoroge, supra note 17, at 5.
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October 16, 2019, only 42 countries out of a total of 54 African countries have ratified
the Protocol” even if the AU members States pledged in the AU Gender Policy to
achieve the full ratification and enforcement of the Maputo Protocol by 2015 and its
domestication by 2020.® Of which, a few countries ratified the Maputo Protocol with
reservations, implying that reserving States restrict the scope of its obligations towards
the Protocol.”” In the next section, the different instances where States can lawfully
restrict human rights obligations are discussed.

2. When States May Restrict their Human Rights Obligations?

According to international human rights law, human rights are the primary
responsibility of States. By becoming parties to international and regional human rights
treaties, States assume three obligations: the duty to respect, the duty to protect and the
duty to fulfill.*® However, States can lawfully restrict the scope of their obligations
towards human rights through different ways. The ways by which States may restrict
the scope of their obligations can be expressed in terms of express limitations to the
rights, derogations from the rights, reservations to treaties, and declarations.* States
may use any of these mechanisms to strike a balance between the rights of individuals
and other competing interests, or concerns. Whilst the focus of this Article is on
reservations and interpretive declarations, a brief discussion will be incidentally made
on each mechanism by which States may restrict the enjoyment of human rights for
justifiable reasons.

List of countries which have signed, ratified/acceded to the Protocol to the African Charter on Human and

People's Rights on the Rights of Women in Africa, available at:

https://au.int/sites/d efault/files/treaties/37077-sl

PROTOCOL%20TO%20THE%20AFRICAN%20CHARTER%200N%20HUMAN%20AND%20PEOPLE

%275%20RIGHTS%200N%20THE%20RIGHTS%200F%20WOMEN%20IN%20AFRICA.pdf, (accessed

on 8 February 2019).

2 TJustice Lucy Asuagbor, Status of Implementation of the Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Special Rapporteur on the Rights of Women in Africa,
60" Meeting Commission on the Status of Women, 18 March 2016), p. 2.

¥ Ibid.

3 HUMAN RIGHTS: A HANDBOOK FOR P ARLIAMENT ARIANS 31 (The Inter-Parliamentary Union and the Office

of the High Commissioner for Human Rights, 2016), p.31.

Ibid., at 47.

w
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2.1 Limitations

Human rights with few exceptions, such as the prohibition of torture and slavery, are
not absolute under international human rights law.* In fact, rights and freedoms of
individuals contained under human rights treaties are often subject to limitation
clauses. The rationale for limiting human rights is to balance rights of individual with
the rights of other individual, and with the reasonable demands of a society.”
Sometime, a right of an individual may conflict with a right of other individual, or
individual rights may hugely impinge upon public interests.** In such a case, there is a
necessity for harmonizing conflicting interests. This can be attained through express
limitation clauses embodied in international and regional human rights treaties.

Different international and regional human rights treaties provide for limitation of
rights in certain ways. Some human rights treaties take the form of general limitation
clauses that can be applicable to all rights therein. The general limitation clauses are
contained in separate provisions of human rights treaties. The rights guaranteed by
human rights treaties may then be subject to limitations in accordance with the general
limitation clauses. The inclusion of a general limitation clause implies that there may be
limitations on any right recognized in a particular instrument so long as the
prerequisite caveats are fulfilled.”® For instance, the Universal Declaration of Human
Rights (UDHR) contains a general limitation clause in a separate provision which
reads:

In the exercise of his rights and freedoms, everyone shall be subject only to
such limitations as are determined by law solely for the purpose of securing due
recognition and respect for the rights and freedoms of others and of meeting
the just requirements of morality, public order and the general welfare in a
democratic society.™

Similarly, the ICESCR under Article 4 provides:

The States Parties to the present Covenant recognize that, in the enjoyment of
those rights provided by the State in conformity with the present Covenant, the

32 ALEX CONTE AND RICHARD BURCHILL, DEFINING CIVIL AND POLITICAL RIGHTS: THE JURISPRUDENCE OF
THE UNITED NATIONS HUMAN RIGHTS COMMITTEE 40 (Ashgate Publishing Company, 2nd ed, 2009).
Mohamed Elewa Badar, Basic Principles Governing Limitations on Individual Rights and Freedoms in
Human Rights Treaties, 47(3) THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 63 (2003).

¥ Lours HENKKIN et al., HUMAN RIGHTS, UNIVERSITY CASEBOOK SERIES 324 (Foundation Press, 1999).

Adem Kassie Abebe, Limiting Limitations of Human Rights under the FDRE and Regional Constitutions,
4 ETHIOPIAN CONSTITUTIONAL LAW SERIES 85 (2011).

3¢ Universal Declaration of Human Rights, UNGA Res. 217 A (I1I), 1948, Article 29(2).
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State may subject such rights only to such limitations as are determined by law
only in so far as this may be compatible with the nature of these rights and
solely for the purpose of promoting the general welfare in a democratic
society.

Some other human rights treaties take the form of built-in-limitation clause into a
provision that contains a right. A provision that recognizes rights may also contain a
respective specific limitation clause. This form of limitations makes permissible
limitations explicit only in relation to particular rights. For instance, the ICCPR
principally allows State Parties to accommodate competing interests, or rights through
limitation clauses of individual rights, as articulated within each provision of the
Covenant.

A limitation clause is clearly an exception to the general rule.” The general rule is the
protection of the right whereas the exception is its restriction.”® As exceptions should be
understood restrictively, limitation clauses are subject to rigorous scrutiny for their
validity and acceptance.” In this regard, the jurisprudence of major human rights
bodies has introduced three requirements for legitimate limitation of rights. The first is
that any interference must be prescribed by the law, and the law authorizing the
restriction of the right must be clear, reasonable and accessible to everyone.* The
second requirement pertains to the presence of legitimate aims to override the rights,
and any interference must serve a certain pressing social need." The last requirement
pertains to the necessity of interference in furtherance of specified overriding legitimate
aims, and the interference must be appropriate to achieve the legitimate aim.* States
may thus restrict rights proportionally for certain legitimate aim in accordance with the
law.

2.2 Derogation

Derogation from human rights is described as “the act of a State suspending the
application and enjoyment of certain human rights upon its declaration of a state of

3 NIHAL JAYAWICKRAMA, THE JUDICIAL APPLICATION OF HUMAN RIGHTS LAW: NATIONAL, REGIONAL AND
INTERNATIONAL JURISPRUDENCE 184 (Cambridge University Press, 2002).

38 Ibid.

The Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on

Civil and Political Rights, Annex, UN Doc E/CN.4/1984/4, 1984, para.2-3.

1 Ibid., para.16-17.

1 Conte and Burchill, supra note 32, at 48.

2 Ibid.
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public emergency affecting the life of a whole nation.”® Put differently, derogation
refers to a temporary moratorium of the rights and freedoms of individuals during
emergency situations.* In time of public emergency threatening the life of the nation,
some human rights treaties allow States to take measures derogating from their
obligations.” According to the view of the Human Rights Committee, derogating
measures must be of an exceptional and temporary nature.*

The rationale for derogation provisions is to strike a balance between the sovereign
right of a government to maintain peace and order during public emergencies, and the
protection of the rights of the individual from abuse by the state.”” As emergency refers
to a situation beyond the normal course of event, the purpose of derogation is to restore
normalcy.”® In order to restore normalcy, States are thus allowed to take temporarily
and exceptionally derogating measures without facing accusation of violating human
rights.

Yet, there are rights and freedoms that may not be subject to derogation even in times
of public emergency which threatens the life of the nation.*” These rights are usually
dubbed as non-derogable rights. Even in relation to rights and freedoms that are subject
to derogation, States are expected to comply with conditions against any abuse of
derogation. The conditions for States to derogate from their obligations comprise: (a)
there must be war, natural disasters or other public emergencies threatening the life of
state, (b) state of emergency must be declared, (c) the measures must not go beyond the
extent strictly required by the situation, (d) measures must not be inconsistent with

3 H. VICTOR CONDE, A HANDBOOK OF INTERNATIONAL HUMAN RIGHTS TERMINOLOGY 64 (University of
Nebraska Press, 2 ed., 2004).

" Abdi Jibril Ali, Distinguishing Limitation on Constitutional Rights from their Suspension: A Comment on
the CUD Case, 1(2) HARAMAYA LAW REVIEW 1, 12 (2012).

> Smith, supra note 5, at 184. See also Article 4(1) of International Covenant on Civil and Political Rights;

Article 15 of European Convention on the Protection of Human Rights and Fundamental Freedoms; and

Article 27 of American Convention on Human Rights.

General Comment 5, in Report of the Human Rights Committee, UN Human Rights Committee, 36"

Session, Annex VII, UN Doc. A/36/40, 1981, para.110.

77 Icelandic Human Rights Centre, Alteration of Human Rights Treaty Obligations, available at
http://www.humanrights.is/en/human-rights- education-project/human-rights-concepts-ideas-and-

46

fora/part-i-the-concept-of-human-rights/alteration-of-human-rights-treaty-obligations, (accessed on 8
February 2019).

8 Belay Frenesh Tessema, A Critical Analysis of Non-Derogable Rights in a State of Emergency under the
African System: The Case of Ethiopia and Mozambique 12 (Master’s Thesis, Center for Human Rights,
Faculty of Law, University of Pretoria, 2005).

1 See also Article 4(1) of International Covenant on Civil and Political Rights, Article 15 of European
Convention on the Protection of Human Rights and Fundamental Freedoms, and Article 27 of American
Convention on Human Rights.
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other obligations under international law, and (e) measures should not be
discriminatory solely on grounds of race, color, sex, language.*

2.3 Reservation

The Vienna Convention on the Law of Treaties (VCLT) defines the term reservation as
“a unilateral statement, however phrased or named, made by a State, when signing,
ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude
or to modify the legal effect of certain provisions of the treaty in their application to
that State.™! It is clear from the above definition that the ‘unilateral statement’ may be
termed a declaration, interpretive statement or something else, but it still amounts to
reservation as long as its purported effect is to exclude or to modify the legal effect of
certain provisions of the convention in their application to that State.® It is the content
not the form of the statement which is important. At the time of becoming a party to
human rights treaties, a State may exclude or modify the legal effect of certain
provisions of the convention in their application to that State. Reservation is thus
another way by which States may narrow down the scope of their obligations towards
human rights.

Nevertheless, reservation to treaties is not without any condition. In this regard, the
VCLT proclaims that a State may make a reservation when signing, ratifying or
acceding to a convention if: (a) it is not prohibited by the treaty, or (b) the treaty
provides that only specified reservations may be made, and (c) the reservation is not
incompatible with the object and purpose of the treaty.”® A State wishing to formulate a
reservation to a human right treaty should first make sure that the treaty does not
expressly stipulate to the contrary. The State should also ensure that the intended
reservation should fall within the ambit of the specified reservations that the treaty
provides. Finally, that State should ensure that the intended reservation is not
incompatible with the object and purpose of the treaty. The compatibility test is also
decisive to resolve whether or not a reservation is permitted. However, determining the

5 International Covenant on Civil and Political Rights, 19 December 1966, 999 UNTS 171, (entered into

force 23 March, 1976), Article 4.

51 The Vienna Convention on the Law of Treaties, 1969, Article 2(1) (d). See also Article 2(1) (d) of the
Vienna Convention on the Law of Treaties between States and International Organizations of 1986, which
provides a very similar definition of the term “reservation”.

52 MAX DU PLESSIS AND STEPHEN PETE, HANDBOOK ON RATIFICATION OF HUMAN RIGHTS TREATIES 37

(Commonwealth Secretariat, 2006).

According to Article 19 of the Vienna Convention on the Law of Treaties 1969, not all multilateral treaties

permit reservation. In fact, some hold a provision that prohibits any reservation to them, and some others

allow reservations only to certain of their provisions.
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compatibility or otherwise of a reservation with the object and purpose of a treaty is a
daunting task since the VCLT does not give a workable definition to the term ‘object
and purpose of the treaty.’

States may sometimes face a problem of approach-avoidance conflict when signing,
ratifying, or acceding human rights treaties. They may wish to become a party to a
human rights treaty, but at the same time may wish to exclude the legal effect of certain
provisions that are deemed to be against their interests, or inconsistent with a national
law, or with a certain tradition or religious belief, or cultural practice.”* In such a case,
subject to important conditions discussed above, they can enter reservations to certain
provisions of the treaty. In short, if a state accepts most of the provisions of a treaty, but
objects to other provisions of that treaty for various reasons, it can make a reservation.”
A reservation may thus enable a State to participate in a multilateral treaty that it would
otherwise be unable or unwilling to become a party.*® The rationale for reservation to
human rights treaties is to include the greater number of States in the treaties. After all,
it might be better to have a State ratifying a treaty with reservation than a State not
ratifying the treaty at all.

In respect of human rights treaties, different actors have viewed reservations differently.
For instance, whilst States consider reservations as an extension of State sovereignty
and an instrument to comply with international law without essentially altering
national law, human rights advocates view reservations as threat to the protection of
human right, the effectiveness of the treaty in question and the universality of human
rights in general.”” For the potential victim of a violation, reservation can also mean the
act of removing a right that the treaty purports to protect.

2.4 Declaration

Declaration could be either interpretive declaration, or optional declaration. Although,
the VCLT is mute about interpretive declaration, the Guide to Practice on Reservations
to Treaties defines ‘interpretative declaration’ as a unilateral statement, however
phrased or named, made by a State or an international organization, whereby that State

> Richard W. Edwards Jr., Reservations to Treaties, 10 MICHIGAN JOURNAL OF INTERNATIONAL LAW 362,
363 (1989), available at: https://repository.law.umich.edu/mjil/vol10/iss2/3, (accessed on 10 January 2019)
Niina Anderson, Reservations and Objections to Multilateral Treaties on Human Rights 13 (Master’s
thesis, Faculty of Law, University of Lund, 2001).

Plessis and Peté, supra note 52, at 57.

Smith, supra note 5, at 186.

8 Ibid.
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or that organization purports to specify or clarify the meaning or scope of a treaty or of
certain of its provisions.” In other words, interpretive declaration means “a declaration
of a State as to its understanding of some matter covered by a convention or its
interpretation of a particular provision.”®

As the name suggests declaration is essentially interpretive in nature. States may
formulate a statement as to its understanding about the scope, meaning and application
of a particular right.*! The statement simply clarifies the position of a State as to the
meaning or scope of the treaty provisions. This is to say that an interpretive declaration,
as opposed to reservation, does not purport to exclude or modify the legal effect of any
provision of the treaty concerned. Thus, a declaration of a State relating to
understanding of the interpretation to be attached to a specific provision in a treaty, or
a specific aspect of a treaty must be distinguished from reservations.®” Yet, an
interpretive declaration may be another way for States to restrict the scope of their
human rights obligations.

Some human rights treaties provide for States to make optional declarations that are
legally binding upon them.®®* An optional declaration is binding upon a State that makes
it. In most cases, optional declaration relates to the competence of human rights
commissions or committees.* Unlike interpretive declaration, optional declaration
concerns with expanding, instead of restricting the scope of human rights obligations of
States.

3. Ethiopia’s Reservations and Declarations to the Maputo Protocol

Ethiopia signed the Maputo Protocol on June 1, 2004,% but had to wait for the passage
of nearly 15 years to ratify it. The Constitution of the Federal Democratic Republic of

% Guide to Practice on Reservations to Treaties, adopted by UNILC at its sixty-third session, 2011, Guideline
1.2.

Plessis and Peté, supra note 52, at 40.

Smith, supra note 5, at 188.

GM Ferreira and MP Ferreira-Snyman, The Impact of Treaty Reservations on the Establishment of an
International Human Rights Regime, 38(2) THE COMPARATIVE AND INTERNATIONAL LAW JOURNAL OF
SOUTHERN AFRICA 151 (2005).

Plessis and Peté, supra note 52, at 40.

For example, Article 41 of the ICCPR provides that “A State Party to the present Covenant may at any
time declare under this Article that it recognizes the competence of the Human Rights Committee to
receive and consider communications to the effect that a State Party claims that another State Party is not
fulfilling its obligations under the present Covenant.”

Proclamation No.1082/2018, supra note 3, Preamble para.2.
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Ethiopia (FDRE Constitution) entrusted the House of People’s Representative (HoPR)
to ratify international agreements.®® Accordingly, in 2018, the HoPR promulgated a

1.7 Pursuant to

Proclamation that provides for the ratification of the Maputo Protoco
the FDRE Constitution, the Maputo Protocol has, upon ratification, become “an
integral part of the law of the land.”® However, the Protocol is made subject to a
number of reservations and interpretive declarations to narrow down the scope of the
country’s obligations to the Protocol. The following subsections present specifics of the

reservations and declarations and analyze their implications on women’s rights.

3.1 Reservations to the Maputo Protocol

As discussed under Section 2.3, a State may make a reservation as long as a reservation
is not prohibited by the treaty or falls within the specified categories, and is not
incompatible with the object and purpose of the treaty. The Maputo Protocol does not
expressly prohibit entering reservations during signature, or ratification/accession. Nor
does it provide a catalogue of provisions allowed for reservation. We can thus argue
that reservation to the Protocol is admissible subject to relevant international rules in
this regard. This being so, Ethiopia has made 7 reservations. These reservations relate to
form of marriage, registration of marriage, a married woman’s right to assert her
surname, judicial order for separation of marriage, widow’s right to inheritance,
reduction of military budget and jurisdiction.

3.1.1 Marriage related reservations

In its first reservation, Ethiopia states that it does not consider itself to be bound by
Article 6(c) of the Maputo Protocol.”’ Article 6(c) of the Maputo Protocol requires
States Parties to take legislative measures to guarantee that “monogamy is encouraged
as the preferred form of marriage and that the rights of women in marriage and family,
including in polygamous marital relationships, are promoted and protected.” Article
6(c) of the Protocol expressly recognizes monogamy as a preferred form of marriage.
Yet, the provision does not reject the practice of polygamy outright. In fact, one can
argue that polygamy is impliedly endorsed in the Protocol as a least preferred form of
marriage. It is submitted that the provision is the outcome of a compromise between a

66

Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/1995, Federal Negarit
Gezeta, 1995, Article 55 (2) (12), [hereinafter Proclamation No. 1/1995].

Proclamation No.1082/2018, supra note 3, Preamble para.3 and Article 5.

% Proclamation No.1/1995, supra note 66, Article 9(4).

% Proclamation No.1082/2018, supra note 3, Article 3(1) (a).

67
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group supporting the practice of polygamy and others denouncing it The
compromise permits the Protocol to recognize women’s rights and embrace culture
through implicit endorsement of polygamy.

Nevertheless, the provision becomes a source of some problems. First, there is a
growing concern that polygamous marriage makes women socialize into subservient
roles that inhibit their full and meaningful participation in family and public life.”
Human rights advocates view cultural practices such as levirate, sororate marriages and
polygamy as considerable forms of gender inequalities, stereotypes and prejudices.”> In
this regard, the UN Human Rights Committee noted that polygamy should be
abolished as it violates the dignity of women and is inadmissible discrimination against
women.” In similar terms, the Committee on the Elimination of Discrimination against
Women stated that polygamous marriage ought to be discouraged and prohibited, for it
contravenes a woman’s right to equality with men, and can have such serious emotional
and financial consequences for her and her dependents.” It also contends that
polygamy has significant ramifications for the economic well-being of women and their
children.” Thus, the tacit endorsement of polygamy under Article 6(c) of the Protocol
is in a direct conflict with the very object and purpose of the instrument, which is to
eradicate discrimination against women and promote equality between sexes.”
Secondly, the provision has also suffered from an internal conflict with Article 8(f) of
the Protocol, which enjoins States to “reform of existing discriminatory laws and
practices in order to promote and protect the rights of women.””” Moreover, the
provision could contradict with Article 14(1) (d) of the Protocol guaranteeing the right
to be protected against sexually transmitted infections, including HIV/AIDS, as the

7(

Obonye Jonas, The Practice of Polygamy under the Scheme of the Protocol to the African Charter on

Human and Peoples’ Rights of Women in Africa: A Critical Appraisal, 4(5) JOURNAL OF AFRICAN STUDIES

AND DEVELOPMENT 144 (2012).

Rebecca Cook and Lisa Kelly, Polygyny and Canada’s Obligations under International Human Rights Law

2 (Family, Children and Youth Section Research Report, Department of Justice of Canada, 2006).

Obonye Jonas, supra note 70, at 144.

7> UN HRC General Comment 28: Article 3 (The Equality of Rights between Men and Women), 68 sess.,
CCPR/C/21/Rev.1/Add.10, 29 March 2000, para. 24.

7" UN CEDAW General Recommendation No. 21: Equality in Marriage and Family Relations, 13% sess.,

A/49/38, 1994, para. 14.

UN CEDAW General Recommendation No. 29: Article 16 of the Convention (Economic Consequences of

Marriage, Family Relations and their Dissolution), CEDAW/C/GC/29, 2013, para. 27.

Fareda Banda, supra note 7, at 117.

77 Ibid.
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practice of polygamy may expose women to the risk of contracting sexually transmitted
diseases.”

With regard to marital and family rights, the FDRE Constitution proclaims that men
and women have equal rights at time of entering into marriage, during marriage and at
the time of divorce.”” Once formed in accordance with the FDRE Constitution, family is
protected by the society and the State, as it is the natural and fundamental unit of
society.® The FDRE Constitution under Article 35(4) has also prohibited laws, customs
and practices that oppress, or cause bodily or mental harm to women. Other than these
general provisions, the FDRE Constitution does not clearly address the practice of
polygamous marriage.®' As a result, the legal regime governing polygamy falls within
ambit of subsidiary laws: family laws and criminal law.

The FDRE Constitution has created federal system of government in which both the
federal government and regional states have the legislative, executive and judicial
powers.® In accordance with such allocation of power, the federal government
promulgated the Federal Revised Family Code for the federally administered cities of
Addis Ababa and Dire Dawa.®® All regional states except Afar and Somali also enacted
their respective family laws applicable within their own jurisdiction.®* The Federal
Revised Family Code enunciates that one cannot conclude marriage as long as s/he is
bound by bonds of a preceding marriage.*® The prohibition of polygamy is one of
essential conditions of marriage. Non-observance of this essential condition of

marriage results in the dissolution of marriage.®® In relation to polygamy, the regional

78 UN CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and Health), 20®
sess., A/54/38/Rev.1, 1999, para.18.

7 Proclamation No.1/1995, supra note 66, Article 34(1) and Article 35(2).

80 Ibid., Article 34(3).

The conclusion of a polygamous marriage is a long-standing practice and quite common in various

regions of Ethiopia. According to the 2016 Ethiopia Demographic and Health Survey (EDHS) Report, 11%

of Ethiopian women age 15-49 are in a polygamous union.

82 Proclamation No.1/1995, supra note 66, Article 50(1) & (2).

% The Revised Family Code, Proclamation No. 213/2000, Federal Negarit Gezeta, 2000, [hereinafter
Proclamation No. 213/2000].

8 Amhara Regional State Family Code, Proclamation No.79/2003, Benishangul Gumuz Regional State
Revised Family Law, Proclamation No.63/2006, Gambella Regional State’s Family Law, Proclamation
No.68/2008, Harari Regional State Family Code, Proclamation No. 80/2008, Oromia Regional State Family
Code, Proclamation No. 83/2004, Southern Nations, Nationalities and Peoples Regional State Family Law,
Proclamation No.75/2004, and Tigray Regional State Revised Family Law, Proclamation No.116/2007. At
the time of writing this piece the author found out that Afar and Somali regional states have developed
their own draft family laws.

8 The Revised Family Code, Proclamation No. 213/2000, supra note 83, Article 11.

86 Ibid., Article 33 and Article 75(b).
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states family codes have taken similar positions except the Harari Regional State Family
Code.’” As a rule, the Harari Family Code prohibits polygamy, but the prohibition may
not be applicable to the conclusion of marriage as permitted by religion.

In addition to the federal and regional states family laws, the criminal law is pertinent
to the issue of polygamy. In this regard, the Criminal Code of Ethiopia states that any
person, being tied by the bond of a valid marriage, intentionally concludes a contract of
marriage before the first union was dissolved will be held criminally liable.* The
Criminal Code has also set out a criminal sanction on any unmarried person who
marries another, knowing that latter is tied by the bond of an existing marriage.”
However, as an exception to this rule, Article 651 of the Criminal Code proclaims that
criminal sanctions cannot be applicable if bigamy®! is committed in conformity with
religious or traditional practices recognized by law.

Both the Criminal Code and the Harari Regional State Family Code are cautious in
recognizing bigamous marriage. Perusal of relevant provisions of these laws reveals that
polygamy is permitted exceptionally on the grounds of religious or customary practice,
the operation of which is subject to explicit recognition by the relevant family law.** In
sum, in Ethiopia polygamy is a crime punishable under the Criminal Code unless
permitted on religious or cultural grounds by the relevant family laws.”> Right now,
polygamous marriage is exceptionally permitted only in Harari Regional State.

By reservation, Ethiopia avoided the legal effect of Article 6(c) of the Maputo Protocol
that encourages monogamy as a preferred form of marriage, but fails to expressly
recognize polygamy. The reservation implies that Ethiopia would not be obliged to
uphold monogamous marriage as a preferred form marriage. This in turn allows the
country to maintain its national law that expressly acknowledges polygamy to some

8 Dureti Abate Fulas, The Legal Framework Regulating Polygamy in Ethiopia: An Assessment in Light of
Liberal Feminist Legal Theory and International Human Rights Law 56 (Master’s Thesis, Lund University,
2018).

8 Harari Regional State Family Code, Proclamation No. 80/2008, Harar Negari Gezeta, 2008, Article 11.

8 The Criminal Code of the Federal Democratic Republic of Ethiopia Proclamation No.414/2004, Federal
Negarit Gazeta, 2004, Article 650 (1), [hereinafter Proclamation No.414/2004].

% Ibid., Article 650 (2).

! For the purpose of this Article, regardless of their technical differences, bigamy could also mean polygamy
in which a man has more than one woman as spouse.

2 Sileshi Bedasie Hirko, The Disputed Constitutionality of the Precedential Practice of the Federal Supreme

Court and Its Implications for Oromia Family Law: The Case of Bigamous Marriage in Ethiopia, 63(2)
JOURNAL OF AFRICAN LAW 198 (2019).

Jetu E. Chewaka, Bigamous Marriage and the Division of Common Property under the Ethiopian Law:
Regulatory Challenges and Options, 13(1) OROMIA LAW JOURNAL 98 (2013).
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extent. Therefore, the reservation is made to ensure consistency with the Criminal Code
and the Harari Regional State Family Code that explicitly permit polygamous marriage
in order to accommodate cultural and religious diversity.

What does this imply for women’s rights? As pointed out earlier, polygamy contravenes
women’s right to be free from all forms of discrimination and right to be protected
against sexually transmitted diseases, including HIV/AIDS. As discussed above, the
seeming reluctance of the Protocol to prohibit polygamy has been viewed as a threat to
women’s rights in marriage and family life, let alone the express recognition of
polygamous marriage. Thus, it is difficult to ensure the equality between sexes as
guaranteed under the FDRE Constitution and human rights instruments while
explicitly endorsing polygamous marriage. In short, the reservation to Article 6(c) of
the Maputo Protocol that encourages monogamy would undermine a range of women’s
rights*

In its other reservation, Ethiopia declared that it does not consider itself to be bound by
marriage registration as legally recognized by Article 6(d) of the Protocol.” According
to the FDRE Constitution and the Federal Revised Family Code, marriage may be
concluded under the systems of civil, religious or customary rules.”® The Federal
Revised Family Code provides for essential conditions for the conclusion of a valid
marriage.” These essential conditions pertain to attaining the marriageable age,
consent sustainable in law, prohibition of bigamy, observing period of widowhood, and
absence of relationship by consanguinity or affinity between the would be couple. All
kinds of marriage (civil, customary or religious marriage) are required to meet these
essential conditions.”® The non-observance of one of the essential conditions except the
condition of period of widowhood could cause the dissolution of marriage.”

Concomitantly, the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), to which Ethiopia is a party, makes registration of marriage
compulsory.'® Similarly, the Federal Revised Family Code requires all kinds of

9 Gebremeskel Hailu Tesfay, Note on the Adverse Effects of Polygamy on the Rights of Women: A Case
Study in Gedeo and Sidama Zones, 6 HARAMAYA LAW REVIEW 104-108 (2017).

% Proclamation No.1082/2018, supra note 3, Article 3(1) (c).

% Proclamation No.1/1995, supra note 66, Article 34(4), and Proclamation N0.213/2000, supra note 83,
Article 1.

97 Proclamation No. 213/2000, supra note 83, Articles 6 - 9, 11, 15 and 16.

98 Ibid., Article 26(2), Article 27(2).

9 Ibid., Articles 31 - 37.

1% Convention on the Elimination of All Forms of Discrimination against Women, UNGA Res.34/180, 18
December 1979, Article 16(2).
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101

marriage to be registered by a competent officer of civil status.'” The Registration of

Vital Events Proclamation also stipulates that marriage should be registered with

necessary details.'?

It is thus clear that registration of marriage is mandatory, but not a
validity requirement for marriage. This is precisely because Article 28(3) of the Federal
Revised Family Code declares that “any marriage shall have effect from the date of its
conclusion.” This suggests that the effect of marriage begins at the time of its
conclusion, not at the time of its registration. The Federal Revised Family Code under
Article 30 requires the record of marriage to show the full names, dates and places of
birth, and addresses of each of the spouses and their witnesses, form of the marriage,
date of its conclusion and date of its registration. The particulars of the record of
marriage suggest that the purposes of marriage registration are to control the
fulfillment of essential conditions, prove the existence of marriage (evidentiary

purpose), and protect the institution of family.

Conversely, Article 6(d) of the Protocol obliges States parties to guarantee that every
marriage is registered in accordance with national laws in order to be legally
recognized. According to the Protocol, marriage cannot legally exist unless registered.
No registration means absence of legally recognized marriage. Ethiopia entered
reservation on this provision for the possible reason that the provision is inconsistent
with the national law and the reality on the ground. In a country where most of its
population lives in a rural area and most marriages conclude under customary or
religious systems without the practice of registration, it does not seem feasible at least
for now to make the registration of marriage a validity requirement. The reservation
reflects a pragmatic decision of the Ethiopian government to protect the interests of
women married under customary or religious rules.

The requirement of registration for validity of marriage may disadvantage women
themselves, for women who concluded their marriage in accordance with religious or
customary rules cannot prove their marriage due to lack of marriage certificate.'"” By
this reservation, Ethiopia avoids the risks of dissolution of unregistered marriage on the
ground of non-registration. Consequently, by making marriage registration
compulsory, it would forestall problems such as early marriage. It is thus clear that the
position taken in relation to marriage registration would protect women’s rights. In
sum, the domestic legal system accords better protection to women. This is permissible
under Article 31 of the Maputo Protocol declaring that the provisions of the Protocol

101 Proclamation No. 213/2000, supra note 83, Article 28.

102 Registration of Vital Events and National Identity Card Proclamation No. 760/2012, Federal Negarit
Gezeta, 2012, Articles 17 and 31.

103 Mizanie Abate Tadesse, supra note 15, at 26.
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cannot affect more favorable protections envisaged in the national legislation of State
Parties for the realization of women’s rights.

Ethiopia has also made a reservation on Article 6(f) of the Maputo Protocol.'™ Article
6(f) of the Protocol imposes an obligation on States Parties to guarantee a married
woman’s right to retain her maiden name, to use it as she pleases, jointly or separately
with her husband's surname. In this connection, the Civil Code of Ethiopia stipulates
that a married woman should normally retain her own family name.'® However, she
may apply to the court for the change of her family name into the name of her husband
for duration of her marriage.'® According to the Civil Code, there is a possibility for a
married woman to use her husband’s name in lieu of her own family name. For many
feminists, a law which requires wives but not husbands to adopt a surname other than
that given at birth may be violating the principle of equal protection.'” The
requirement to adopt the surname of their husbands is “a shackle which symbolizes
ownership and dependence.”%

Nonetheless, the practice of changing a wife’s family name in marriage is not common
in Ethiopia. In fact, the practice suggests that a married woman has no name other than
that of her first name, patronymic and grandfather’s name. The possibility for a wife to
acquire her husband’s name upon her marriage is a foreign concept that the Civil Code
has attempted to introduce without taking the Ethiopian traditions into account.
Considering the objective realty, Ethiopia excluded the legal effect of Article 6(f) of the
Protocol. A name of a person is an integral part of his/her identity. In this respect, the
Committee on the Elimination of Discrimination against Women stated that each
spouse has the right to choose her/his name in order to preserve individuality and
identity in the community.'” This being so, Ethiopia’s reservation represents the
recognition of married women’s right to assert their own surnames at all times, and is
thus important as a symbolic statement of equality of rights under the law.

101 Proclamation No.1082/2018, supra note 3, Article 3(1) (c).

195 Civil Code of the Empire of Ethiopia Proclamation No. 165/1960, Negarit Gezeta, 1960, Article 40(1)
196 Thid., Article 40(2) and Article 42.

197 Roslyn G. Daum, The Right of Married Women to Assert Their Own Surnames, 8 UNIVERSITY OF
MICHIGAN JOURNAL OF LAW 63, 66 (1974).

108 Ihid.

199 UN CEDAW General Recommendation No. 21, supra note 74, para. 24.
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3.1.2 Judicial separation of marriage

According to the Federal Revised Family Code, a conclusion of marriage produces
effects on personal and pecuniary relation of the spouses. While personal effects of the
marriage pertains to the personal relationship between the spouses, pecuniary effects
have to do with the property belonging to each spouse privately and to both of them in
common.''® The personal effects of marriage consist of the duty of mutual respect,
support and assistance; joint management of the family; joint determination of
common residence; the duty of cohabitation; and the duty of fidelity."! The spouses
should observe these obligations resulting from their status.

Cohabitation is one of the fundamental obligations of spouses, which involves the duty
to live together and to have normal sexual relations with one another."* In this regard,
Article 53(1) of the Federal Revised Family Code stipulates that the spouses are bound
to live together in order to establish and lead life in common. However, under
exceptional circumstances, the spouses can agree to live separately for a definite or
indefinite period of time.'"* An agreement to live separately allows spouses to live apart
without juridical effect while the marriage still subsists. Nevertheless, the Federal
Revised Family Code does not provide for specific rules governing living separately by
agreement.

In relation to separation of marriage, the Maputo Protocol under Article 7(a) obliges
State Parties to ensure that separation, divorce or annulment of a marriage should be
effected by judicial order. Against this stipulation, Ethiopia entered a reservation on
Article 7(a) of the Protocol that specifically requires separation of spouses to be decided
by judicial organs.'™* The reservation implies that a decision of the judiciary is not
necessary for separation of spouses. A couple, who chooses to live apart, can agree to
that effect without seeking judicial order. As indicated above, the Federal Revised
Family Code does not contemplate judicial separation; rather it enables the parties to
live separately by agreement. Therefore, the reservation was made to maintain the
national law that permits spouses to live separate by agreement. As long as spouses
enter into an agreement for separation without any vitiation of consent, the reservation

"% William Buhagiar, Marriage under the Civil Code of Ethiopia, 1(1) JOURNAL OF ETHIOPIAN LAW 82
(1964).

1 Proclamation No.213/2000, supra note 83, Articles 49 - 56.

12 Jhid, Article 53(1) & (2).

13 Jbid., Article 55(1).

111 Proclamation No.1082/2018, supra note 3, Article 3(1) (d).
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would not undermine women’s rights. In fact, such an agreement avoids the trouble of
seeking judicial order for spouses who choose to live separately.

3.1.3 The Right of widows to inheritance

The FDRE Constitution under Article 35(7) provides for women’s right to enjoy equal
treatment in the inheritance of property. According to the Civil Code of Ethiopia,
succession of the deceased may be either intestate or testate, or both.'”® If a person dies
without valid will, the property of the deceased will devolve upon the deceased’s heirs
by the operation of the law. The Ethiopian rules of intestate succession are based on the
existence of consanguineal relationship between the heir(s) and the deceased.''® As
there is no consanguinity between spouses, there is no heirship between spouses unless
there is testamentary will by the deceased in favor of the surviving spouse. In the
absence of relatives by blood, the inheritance of the deceased would devolve upon the
State.'” This means that the surviving spouse would not be considered even where
there are no personas having consanguineal relationship with the deceased. The
surviving spouse is entitled only to payment of pension, as pension cannot form part of
the inheritance of the deceased.'® According to the Ethiopian pension law, if an
employee dies, the widow or widower would be entitled to receive 50% of the pension
to which the deceased was or would have been entitled.'”® The purpose is to support a
widow or widower who was maintained by the pensioner during his/her life time.

In relation to inheritance, Article 21(1) of the Maputo Protocol stipulates that a widow
should have the right to an equitable share in the inheritance of the property of her
husband. Conversely, spouses cannot inherit each other under the Ethiopian law of
succession unless s/he is designated as a legatee by a will. Owing to this, Ethiopia
entered a reservation on Article 21(1) of the Protocol.'® By this reservation, Ethiopia
attempts to meet the requirement of its law of succession. As discussed above, the
Ethiopian law of succession accords the same rights to widows and widowers. But, it
can be argued that widows could be more gravely disadvantaged than widowers in cases

i

* Proclamation No. 165/1960, supra note 105, Article 829.

Ibid., Article 842 - 856.

Ibid., Article 852.

Ibid., Article 828.

119 Public Servants’ Pension Proclamation No.714/201, Federal Negarit Gezeta, Article 40(3) (a) and Article
41(1), and Private Organization Employees’ Pension Proclamation No. 715/201, Federal Negarit Gezeta,
Article 39(3) (a) and Article 40(1).

120 Proclamation No.1082/2018, supra note 3, Article 3(1) (f).
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of intestacy." In this regard, the Committee on the Elimination Discrimination against
women highlighted that many women usually experience a substantial decline in
household income after divorce while men experience smaller income losses.'” This
being so, the Committee requires States Parties to ensure that disinheritance of the
surviving spouse is prohibited.”” By the same token, although Ethiopian law of
succession treats widows and widowers equally, its application may affect women’s
interests disproportionately. As a result, the reservation that maintains the rules
governing intestate succession would certainly undermine widows’ rights.

3.1.4 Reduction of military expenditure

The Maputo Protocol under Article 10(3) imposes an obligation on States Parties to
“take the necessary measures to reduce military expenditure significantly in favor of
spending on social development in general, and the promotion of women in
particular.” According to the provision, States Parties undertake to reduce military
expenditure significantly in order to promote women’s rights. Instead of investing in
military, States Parties should reorient their budget priorities towards socio-economic
development and promotion of women. This provision has introduced an essential
point of departure of the Protocol from the existing human rights treaties.'?

Depending on its available resources, a State Party is duty bound to provide sufficient
budgetary resources to realize women’s rights.'” For fear of being bound by the
provision which obliges States Parties to reduce military expenditure significantly,
Ethiopia entered a reservation on Article 10(3) of the Protocol.”?® Given the geopolitics
of the Horn of Africa and the protracted negotiation among riparian States regarding
the Grand Ethiopian Renaissance Dam on the Nile River, Ethiopia would be compelled
to strengthen and modernize its defence forces in the years to come. The situation

o

This could be an indirect discrimination that occurs when an apparently neutral practice or condition has
a disproportionate and negative effect on one of the groups against whom it is unlawful to discriminate,
and the practice or condition cannot be justified objectively. See also, David M. Dzidzornu, Human Rights
and the Widow's Material Security: The Case of the Intestate Ghanaian Widow, 28(4) LAW AND POLITICS
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UN CEDAW General Recommendation No. 29, supria note 75, para. 4.
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would not allow the country to make a significant reduction of military budget.
Ethiopia made this reservation in order to maintain its national interests. However,
entering reservation for indefinite period may allow the country to invest on defence
forces and consume the limited resources that would serve other prioritized purposes
including promoting gender equality. This concern is genuine if it is viewed along with
the building up of militia and special forces by regional states in Ethiopia. In the long
run, the reservation would undermine the enforcement of women’s rights unless it is
withdrawn.'”

3.1.5 Jurisdiction

Regarding enforcement mechanism, the Maputo Protocol does not establish a separate
monitoring body. It rather extends the substantive basis of the existing regional human
rights institutions: the African Commission and the African Court. Article 26 of the
Maputo Protocol requires States parties to ensure the implementation of the Protocol at
national level through the submission of periodic reports in accordance with Article 62
of the African Charter. Accordingly, the African Commission would inspect the
observance of States parties to the Protocol. Article 27 of the Maputo Protocol also
entrusts the African Court with matters of interpretation arising from the application
and implementation of the Protocol.

The African Court on Human and Peoples’ Rights was established to complement and
reinforce the functions of the African Commission on Human and Peoples’ Rights.'?®
The African Court has assumed jurisdiction over all cases and disputes concerning the
interpretation and application of the African Charter and other related human rights
instruments.'” The following entities are entitled to file and submit applications to the
Court: the African Commission, African Inter-governmental Organizations, States
Parties to the Protocol, individuals, and NGOs with observer status before the
Commission.” In stark contrast to the African Commission, the African Court is
bestowed to offer remedies to victims of human rights violations and to seek
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Articles 22 and 23 of the Vienna Convention on the Law of Treaties, 1969: Unless the convention provides
otherwise, a State is entitled to withdraw its reservation or objection to a reservation completely or
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Practical Guide, The African Court on Human and Peoples’ Rights: Towards the African Court of Justice
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enforcement of its judgments against States.'!

The judgment of the Court is legally
binding upon member States which are parties to the case.”® The AU Council of

Ministers is required to monitor the execution of judgments.'*

Ethiopia’s final reservation to the Maputo Protocol relates to the interpretive mandate
of the African Court.”** As noted above, Article 27 of the Protocol provides that the
African Court is tasked with interpretation of the application and implementation of
the protocol. Ethiopia has signed, but not ratified the Protocol to the African Charter
on Human and Peoples’ rights on the Establishment of an African Court on Human
and Peoples’ Rights."*> As a non-party to the Protocol to the African Court, it is not
surprising that Ethiopia entered a reservation to Article 27 of the Maputo Protocol.
Whilst the promotional, protective and interpretive mandates of the African
Commission remain effective in respect of the enforcement of the Maputo Protocol,*
the reservation excludes the jurisdiction of the Court. The reservation would obviously
undermine the enforcement of women’s rights.

At this juncture, one may wonder if the reservation that evades the interpretive
mandate of the African Court is compatible with the Maputo Protocol’s object and
purpose. In relation to compatibility test, the International Law Commission (ILC)
argued that a reservation is contrary to the object and purpose of the treaty if the
reservation affects the essential element of the treaty that is necessary for its general
tenor."”” The ILC further noted that a reservation to a treaty provision concerning the
monitoring mechanism of the treaty is not, in itself, contrary to the object and purpose
of the treaty unless it purports to exclude or modify the legal effect of a provision of the
treaty essential to its raison d’étre.”®® The Maputo Protocol has made reference to the
African Court since the Protocol establishing the African Court, which had been
adopted before the Maputo Protocol, does not explicitly include the Maputo Protocol as
part of the Court’s substantive jurisdiction."”” This suggests that the Maputo Protocol

=
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attempts to clarify that the Court has jurisdiction over complaints arising from the
Protocol.'* It can thus be argued that the reservation does not appear contrary to the
object and purpose of the Protocol.

3.2 Interpretive Declarations to the Maputo Protocol

As pointed out earlier, States may formulate a unilateral statement to clarify meaning
or scope of application of specific provision/s of a multilateral treaty. Accordingly,
Ethiopia has made interpretive declarations relating to its understanding of the
interpretation of some specific provisions of the Maputo Protocol. These interpretative
declarations are discussed below.

In its first declaration, Ethiopia states that Article 4(2) (a) of the Protocol should be
understood and applicable in conformity with Article 620 of the Criminal Code of
Ethiopia."*! Article 4(2) (a) of the Protocol requires States Parties “to enact and enforce
laws to prohibit all forms of violence against women including unwanted or forced sex
whether the violence takes place in private or public.” By this provision, the Protocol
attempts to address all forms of violence including sexual violence. Besides, the
provision implies that unwanted or forced sex, be it committed in marriage or outside
marriage, should be prohibited. By doing so, the Protocol implicitly requires States to
criminalize marital rape committed in the private sphere.'*?

To the contrary, the Criminal Code of Ethiopia defines rape as an act of compelling a
woman to submit to sexual intercourse outside wedlock by the use of violence or grave
intimidation or after having rendered her unconscious or incapable of resistance.'*?
According to this definition, unwanted or forced sex can be labeled as rape only if it is
committed outside wedlock. This suggests that unwanted or forced sex occurring
within wedlock cannot be considered as a crime. The Criminal Code has thus excluded
marital rape from criminal responsibility."** Ethiopia’s understanding of Article 4(2) (a)
of the Protocol is declared to be in accordance with Article 620 of the Criminal Code:
defining rape as a forced sexual intercourse occurring outside wedlock. As a result, the
problem of marital rape remains unresolved in Ethiopia. Recognizing this, the UN

10 Thid.

M1 Proclamation No.1082/2018, supra note 3, Article 3(2) (a).
2 Frans Viljeon, supra note 14, at 22.

3 Proclamation No.414/2004, supra note 89, Article 620(1).
"1 Hiwot Demissew Meshesha, Analysis of Marital Rape in Ethiopia in the Context of International Human

Rights 40 (Master’s Thesis, University of South Africa, 2014).
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Human Rights Council recommended Ethiopia to criminalize marital rape.'*> However,

t 146

Ethiopia noted the recommendation, but did not accept i Hence, the declaration

would undermine the protection of women against sexual violence in marital relation.

Ethiopia’s second interpretive declaration pertains to the minimum marriageable age.
According to Article 6(b) of the Maputo Protocol, the minimum age of marriage for
women should be 18 years. The Maputo Protocol prohibits any exception below the
minimum age of marriage with a view to accord better protection to women. In this
connection, the Committee on the Elimination of Discrimination against Women and
the Committee on the Rights of the Child, in their joint General Comment,
recommended that whilst a minimum legal age of marriage is 18 years, the absolute
minimum age should not be below 16 years.'"” In similar terms, the Revised Family
Code of Ethiopia envisages that the minimum marriageable age for both sexes is 18
years."*® However, upon the application of the future spouses or parents or guardian of
one of them, the Federal General Attorney may exceptionally grant a dispensation of
not more than two years where there exists serious cause justifying the dispensation.'*’
If there is dispensation for serious cause, the minimum marriageable age could be
lowered up to 16 years. In order to maintain this exception, Ethiopia declared that
Article 6(b) of the Protocol should be applicable in accordance with its family law that
allows dispensation from the minimum marriageable age, i.e., 18 years.' By allowing
an exception below the minimum age of marriage, Ethiopia’s declaration would thus
reduce the degree of protection accorded to women by the Maputo Protocol.

The third Ethiopia’s declaration pertains to the acquisition and administration of
property during marriage. In most African customs, women could not acquire any
property in their name since they are regarded as having no separate identity from their
husband.” To address this, Article 6(j) of the Maputo Protocol obliges States to ensure

%> UN Human Rights Council: Report of the Working Group on the Universal Periodic Review of Ethiopia,
42" sess., A/HRC/42/14, 9 - 27 September, 2019, para. 163.82 and 163.84.

16 Ibid., addendum 1.
14

3

Joint General Recommendation No. 31 of the Committee on the Elimination of Discrimination against
Women/General Comment No. 18 of the Committee on the Rights of the Child on Harmful Practices,
CEDAW/C/GC/31-CRC/C/GC/18, 2014, para. 20.

Proclamation No. 213/2000, supra note 83, Article 7(1). See also Meskerem Geset Techane, The Impact of
the African Charter and the Maputo Protocol in Ethiopia, in THE IMPACT OF THE AFRICAN CHARTER AND
THE MAPUTO PROTOCOL IN SELECTED AFRICAN STATES (Victor Oluwasina Ayen ed., Pretoria University
Law Press (PULP), 2016).

19 Jbid., Article 7(2).

150 Proclamation No.1082/2018, supra note 3, Article 3(2) (b).

Kaniye S.A. Ebeku, A New Hope for African Women: Overview of Africa’s Protocol on Women’s Rights,
13(3) NORDIC JOURNAL OF AFRICAN STUDIES 267 (2004).

14

3
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that a woman has, during her marriage, the right to acquire her own property and to
administer and manage it freely.

According to the FDRE Constitution, women have the right to acquire, administer,
control, use and transfer property." Properties acquired on the date of marriage, or
after marriage through succession or donation remain her personal property.'>
However, after the formation of marriage, any income derived from the personal efforts
of the spouses and their common or personal property should be common property.'>
Irrespective of its source, any income should become common property over which the
spouses have equal administrative rights."”® A common property must be administered
jointly unless they agreed otherwise."”® This being so, Ethiopia entered a clarifying
statement saying that Article 6(j) should be applicable in accordance with its family law
that considers income acquired during marriage as common property of spouses and to
be administered by their common decision."” The declaration is in conformity with the
principle of equality in marriage and family life.

The fourth declaration concerns with the partition of common property. Article 7(d) of
the Maputo Protocol requires States “to ensure that in case of separation, divorce or
annulment of marriage, women and men shall have the right to an equitable sharing of
the joint property deriving from the marriage.” Some argue that the ambiguous nature
of the term ‘equitable share’ may disfavor women during partition of common property
on dissolution of marriage.””® This is mainly because the term equitable is very
subjective and does not necessarily imply equal shares in property partition on
dissolution of marriage.” In this regard, the Revised Family Code of Ethiopia
guarantees a robust protection of women’s rights, for it envisages that common
property must be divided equally between spouses.'® As a result, Ethiopia entered a
declaration to interpret the term ‘equitable share’ as ‘equal share’ of common property

152 Proclamation No.1/1995, supra note 66, Article 35(7).

153 Proclamation No. 213/2000, supra note 83, Article 57.

151 Ibid,, Article 62(1).

155 Michal Girma Yimer, Women’s Rights in Ethiopia: A Review of National Policies and Laws, in
PROTECTION OF WOMEN’S RIGHTS IN THE JUSTICE SYSTEMS OF ETHIOPIA 14 (Kjetil Tronvoll ed.,
International Law and Policy Institute, 2016).

156 Proclamation No. 213/2000, supra note 83, Article 66(2).

157 Proclamation No.1082/2018, supra note 3, Article 3(2) (c).

Mizanie Abate Tadesse, supra note 15, at 24.

159 Fareda Banda, Protocol to the African Charter on the Rights of Women in Africa, in THE AFRICAN
CHARTER ON HUMAN AND PEOPLES’ RIGHTS: THE SYSTEM IN PRACTICE 1986 -2006 463 (Malcolm and
Rachel Murray eds., Cambridge University Press, 2"¢ edition, 2008).

160 Proclamation No. 213/2000, supra note 83, Article 90
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in light of its family law.'s'

of the Protocol.

This interpretive declaration has addressed the shortcoming

The fifth declaration has to do with the secondary responsibility of private sector for the
upbringing of children. Article 13(1) of the Maputo Protocol obliges States “to recognize
that both parents bear the primary responsibility for the upbringing and development
of children and that this is a social function for which the State and the private sector
have secondary responsibility.” This provision makes upbringing and development of
children the primary responsibility of parents. It also imposes a sort of secondary
responsibility upon the State and private sector. In connection with primary
responsibility, the Revised Family Code states that the spouses should “in all cases
cooperate to protect the security and interests of the family to bring up and ensure the
good behavior and education of their children to make them responsible citizens.”'*2
With regard to secondary responsibility, Ethiopia declared that the contribution of
private sector to the upbringing and development of children should be applicable in
accordance with its domestic law.'”® But, there is no clear law holding private sectors
responsible for the upbringing of children. The legal provisions dealing with obligation
to supply maintenance allowance does not even make private sectors responsible for the
upbringing of children.'®*

Ethiopia’s final interpretive declaration has to do with the right of a married woman to
decide whether to have children, which is defined as one of the health and reproductive
rights of women. According to Article 14 of the Maputo Protocol, women’s rights to
sexual and reproductive health include: the right to control their fertility; the right to
decide whether to have children, number of children and the spacing of children; the
right to choose any method of contraception; and the right to have family planning
education. In its General Comment No. 2, the African Commission noted that Article
14 of the Protocol must be read and interpreted in light of other provisions of the
Protocol on cross-cutting issues of women’s rights, including the right to dignity, the

165

right to integrity and security.'® This suggests that women’s rights to sexual

reproductive health involve women’s rights to dignity, integrity and privacy.

161 Proclamation No.1082/2018, supra note 3, Article 3(2) (d).

162 Proclamation No.213/2000, supra note 83, article 50(2).

163 Proclamation No.1082/2018, supra note 3, Article 3(2) (e).

161 Proclamation No.213/2000, supra note 83, Articles 197-214.

165 The African Commission on Human and Peoples’ Rights: General Comment No.2 on Article 14.1 (a), (b),
(c) and (f), and Article 14 (2 (a) and (c) of the Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa, 55" sess., 2014, para. 11.
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Article 14(1) (b) of the Maputo Protocol requires States to ensure that women’s right to
decide whether to have children, the number of children and the spacing of children is
respected and promoted. In its interpretive declaration to Article 14(1) (b) of the
Protocol, Ethiopia declared that choice of whether to have a child, regarding married
women, should be decided in accordance with the agreement of spouses.'*® Although
women bear the major cost of having children, including the physical cost of
pregnancy, it can be argued that woman cannot unilaterally decide on whether or not to
have children. Rather, it should be the right of the couple to decide freely and
responsibly whether to have a child or not. The declaration upholds the principle of
equality of spouses in family life.

In closing, it is important to note that some of the interpretive declarations appear to
modify the legal effects of the respective provisions in their application. These include
the declarations on the minimum age of marriage, the prohibition of unwanted or
forced sexual intercourses, and women’s right to decide whether or not to have
children. It is not always easy to make a distinction between reservation and
interpretive declaration. It is, however, worth noting that any declaration purporting to
exclude or modify the legal effect of a provision in its application to the State
constitutes a reservation and should be treated as such. As discussed earlier,
interpretive declaration merely offers a State's understanding of a provision. Therefore,
regardless of its name or title in Proclamation No. 1082/2018, an interpretive
declaration excluding or modifying the legal effect of a provision in its application
should be treated as a reservation.

Conclusion

Ethiopia has restricted the scope of its obligations towards the Maputo Protocol
through reservations and interpretive declarations. Based on their possible implications
for the protection of women’s rights, Ethiopia’s reservations to the Protocol could be
expressed in terms of three categories: a) reservations having positive implications on
women’s rights, b) reservation with no adverse implications, and c) reservations
undermining the promotion of women’s rights.

In the first category, we can mention reservations regarding registration of marriage for
legal recognition and right of a married woman to retain and use her maiden name
jointly with her husband’s surname. By excluding the legal effect of Article 6(d) of the
Protocol that requires every marriage to be registered in order to be legally recognized,

166 Proclamation No.1082/2018, supra note 3, Article 3(2) (f).
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Ethiopia attempts to protect women’s rights. If marriage is dissolved on the ground of
lack of registration, this would be detrimental to women themselves, as most marriages
are concluded in accordance with customs, or religion. Similarly, by excluding the legal
effect of Article 6(f) of the Protocol that guarantees the right of married woman to
retain her maiden name and use it jointly with her husband’s surname, Ethiopia avoids
the possibility of the use of a married woman’s maiden name jointly with her husband’s
surname. This in turn allows women to assert their own identity.

The second category covers reservation regarding the requirement of judicial decision
for separation of marriage. Ethiopia entered reservation on Article 7(a) of the Protocol
that requires separation of marriage to be decided by courts. This is mainly because the
domestic law permits spouses to agree to live apart. Thus, spouses who choose to live
separately can enter into an agreement to that effect. Non-judicial separation would not
undermine the promotion of women’s rights.

In the last category, we can raise reservations pertaining to polygamy, widow’s right to
inheritance, reduction of military expenditure to increase resource allocation for the
protection of women’s rights and the interpretive mandate of the African Court. By
excluding the legal effect of Article 6(c) of the protocol that encourages monogamous
marriage, Ethiopia maintains polygamy as one form of marriage. This position would
allow the adverse effects of polygamy on women’s rights to subsist. The reservation on
the right of a widow to inherit her deceased husband guaranteed under Article 21(1) of
the Protocol could also be unfair and viewed as indirect discrimination against widows.
Similarly, the reservation on the obligation of States to reduce military expenditure
envisaged under Article 10(3) of the Protocol may in the long run compromise the
promotion of women’s rights. The competition of regional states in building up special
forces would worsen the situation. Furthermore, Ethiopia’s reservation to exclude the
mandate of the African Court would undermine the enforcement of women’s rights. In
relation to the Maputo Protocol, the core mandate of the Court is to act as an
enforcement mechanism for the rights. It complements and reinforces the functions of
the African Commission.!”” Hence, the author recommends that the reservations under
this category should be withdrawn for the effective implementation of women’s rights.

By the same fashion, we need to test the interpretive declarations for their effect on
women’s rights. In one of its interpretive declaration, Ethiopia understood the term
‘equitable share’ of common property in the Protocol to mean ‘equal share’ during

167 Scholastica Omondi, Esther Waweru, and Divya Srinivasan, BREATHING LIFE INTO THE MAPUTO
PROTOCOL: JURISPRUDENCE ON THE RIGHTS OF WOMEN AND GIRLS IN AFRICA, A CASE DIGEST 10 (2018).
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partition of common property. This declaration provides a better protection for women
since it avoids the very subjective term i.e., equitable share. Conversely, Ethiopia’s
interpretive declaration made regarding sexual violence may arguably expose woman to
sexual abuse in the private sphere, as it disregards marital rape from being
characterized as a crime. The interpretive declaration on the minimum marriageable
age could also make girls less protected. In sum, the Maputo Protocol accords better
protection to women and girls in relation to sexual violence and minimum age of
marriage. Thus, the author suggests that interpretive declarations concerning sexual
violence and minimum age of marriage should be withdrawn for advancement of
women’s rights.

The other interpretive declarations cover declarations regarding the right of a married
woman to decide whether to have children, the right of a married woman to acquire
property during marriage, and the responsibility of private sector for the upbringing of
children. The first two declarations are meant to meet the principle of equality of men
and women in marriage and family life. These declarations would not thus undermine
the protection of women’s rights.
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Subnational Constitutions in the Ethiopian Federal System in Light
of the ‘Demos, the Federalists and Deliberative Democracy’ Models of
Subnational Constitutionalism

Zemelak Ayitenew Ayele®

Abstract

Constituent units of most federations are constitutionally empowered to endorse state
constitutions and many of them have done so. So much so ‘sub-national constituent
power’ is considered ‘as one of the defining features of federal systems’. The cases in
favour state constitutions are based on the notion that subnational communities in a
federation are political communities (demos) with the power to determine how they
are constituted, the need to protect individual liberties by instituting checks and
balances and through additional bill of rights, and the need to enhance deliberative
democracy. This article argues state constitutions in Ethiopia serve as institutional
mechanism for ethnic communities of the country to self-determine. There is however
barely any case to make in their favor in terms of protecting individual rights and
enhancing deliberative democracy.

Introduction

After ousting from power the Derg, the military junta that ruled Ethiopia for almost two
decades, the Ethiopian Peoples’ Revolutionary Democratic Front (EPRDF) sponsored
the 1995 Constitution which formally reconstituted Ethiopia, once a centralized unitary
state, on federal basis.The federation is composed of a federal government and a
subnational sphere of government which is comprised of nine states and a federal city.!
It is also a dual federal system in that each level of government has the power to exercise

* LL.B. (Addis Ababa University), LL.M. and LL.D. (University of the Western Cape (UWC)); Associate
Professor at the Centre for Federal Studies, Addis Ababa University and Extra-Ordinary Associate
Professor at Dullah Omar Institute (DOI) for Constitutional Law, Governance and Human Rights, UWC,
South Africa.

The Nine states are Amhara, Afar, Oromia, Tigray, Hareri, Somali, Gambella, South Ethiopian Nations
Nationalities and Peoples (SNNP), and Benishangul-Gumuz. The federal cities are Addis Ababa, the capital
of the federal government and the only city with constitutional recognition, and Dire Dawa which is put
under the federal government since both the Somali and Oromia states lay claim on the city.
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legislative, executive and judicial powers in relation to functions within its competences.?
The federal government has exclusive competences on what are commonly considered
to be exclusive national functions, including foreign affairs, currency, military and the
like. The states are in turn authorised to exercise policy making power over social matters
concurrently with the federal government while retaining exclusive competences in the
areas of culture and language.® Importantly, they have the power to adopt, revise and
amend their own constitutions. Accordingly, the states adopted their first constitutions
immediately after the promulgation of the federal Constitution and revised them in the
early 2000s.

Comparative studies suggest that subnational constitutions in general serve three
important purposes: First, they serve as an institutional mechanism in which a
subnational community determines how itis constituted. This is based on the notion that
subnational communities in a federation are political communities (demos) with the
right to self-determination. Secondly, subnational constitutions provide enhanced
protection to individual rights and liberties by instituting checks and balances and
providing additional bills of rights. This is what is referred to as the federalist case for
state constitutions. Thirdly, they enhance ‘deliberative democracy’ by creating an
institutional mechanism for deliberation on ‘popular constitutional opinions’. This
paper examines whether the Ethiopian state constitutions serve the above three
purposes.®

2 Art 50 (2)(5)(6) & (7), Constitution of Federal Democratic Republic Ethiopia.

3 Art 5(2). For more on the issue of concurrent powers, see Assefa Fiseha & Zemelak Ayele, Concurrent
powers in the Ethiopian federal system, in CONCURRENT POWERS IN FEDERAL SYSTEMS: MEANING MAKING
AND MANAGING 241-260 (N Steytler ed., Leiden: Koninklijke Brill NW, 2017).

1 Art 50(5), FDRE Constitution.

> Ethiopia, having been a unitary state for over a century, had little previous experience of sub-national

constitutionalism. The only experience it has in this regard was the ten years period between 1952 and 1962

during which Eritrea joined Ethiopia on federal basis. At the time Eritrea had its own constitution which

was drafted by a commission that the United Nations General Assembly formed and adopted by Eritrean

Constituent Assembly. The Eritrean Constitution of 1952 established a state council, an executive, a civil

service, a judiciary, a flag, two official language (Tigregna and Arabic) and a bill of rights. It was so

progressive that it prompted the revision in 1955 of the 1931 Ethiopian Constitution. The Eritrean

Constitution, which had a life span of only 10 years, can be viewed as the first subnational constitution in

the Ethiopian history. It was scrapped when the federation was dissolved in 1962 and Eritrea became one

of the administrative units of the country until it seceded in 1994 to become an independent state. TEKESTE

NEGASH, ERITREA AND ETHIOPIA: THE FEDERAL EXPERIENCE, (Transaction Publishers, 1997); The

Constitution of Eritrea, Adopted by the Eritrean Constituent Assembly on 15 July 1952.

¢ J. L. Marshfield, Models of Subnational Constitutionalism 115(4) PENN STATE LAW REVIEW 1151-1198
(2011).
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The paper argues subnational constitutions in Ethiopia to some degree serve as
institutional mechanism of self-determination for ethnic communities of the country.
There is however barely any case to make in their favor in terms of enhancing individual
rights and enhancing deliberative democracy. The paper begins with a discussion on
what state constitutions are, why they are necessary and under what conditions. It then
examines the Ethiopian state constitutions in light of the demos, federalist and
deliberative democracy models.

1. The Demos, the Federalist and the Deliberative Democracy Cases for
State Constitutions

A state (subnational) constitution is, as all constitutions are, ‘a set of rules’ that binds all
political actors in a state, defines the political and judicial institutions of the state and
how they function.” In general, a state constitution is considered to be superior to
ordinary state statutes. It is entrenched in a sense that it is (directly or indirectly)
‘endorsed’ by the relevant subnational community and that amending or revising it, in
full or in part, is relatively difficult as so doing requires a special procedure.?

Constituent units of most federations are constitutionally empowered to endorse state
constitutions and many of them have done so. Among federations with subnational
constitutions are ‘Argentina, Australia, Austria, Brazil, Germany, Malaysia, Mexico,
Russia, South Africa, Sudan, Switzerland, the United States, and Venezuela. Provinces in
Canada have constitutional statutes’.’ Aspiring federations such as the Solomon Islands,
Yemen, and Libya are also seriously considering empowering states to adopt their own
constitutions.'” Only a few federations, such as Belgium, Nigeria and India, stand as an

7 Ibid, 1157.
8 Ibid, 1158.
® ] Dinan, Patterns and Developments in Subnational Constitutional Amendment Processes, 39 RUTGERS
LAW JOURNAL 837-861 (2008).

Article 180 of the Draft Constitution of the Solomon Islands provides that each state may adopt a state
constitution to ‘provide for and structure the government and administration’ the state, to ‘determine the
number of Community Governments within the State’ and to ‘determine the criteria for qualification as a
Community Government within the State’. The Solomon Islands Joint Constitutional Congress Second
2014 Draft for Proposed Constitution of the Federal Democratic Republic of Solomon Islands, (2014). <
http://www.sicr.gov.sb/2nd%202014%20SI%20Constitution%20Draft%20(R)%20pdf%20-
%208%205%2014.pdf> accessed on 06 February 2018.
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exception in this regard. So much so ‘sub-national constituent power’ is considered ‘as
> 11

one of the defining features of federal systems’.
In general, three major theoretical justifications are proffered in favor of subnational
constitutions and subnational constitutionalism. The first justification is based on the
conception of subnational units as demos or political polities. This justification conceives
subnational units as previously independent political polities, which, having given up
their independence and some of their political powers to join a larger political entity
through a federal arrangement, without however completely losing their right to self-
determination.”” The assumption here is that the right to self-determination of
subnational communities becomes restricted as soon as they join a federal arrangement.
It is not however completely lost to them. The right to self-determination that they still
retain is not also simply a right to self-govern as per national statutes through devolution
or other similar mechanisms. It goes beyond that. It includes the power to ‘determine
how they will govern themselves; to determine, to a degree, how they will be constituted
as political communities’.”®

The power of a state to adopt a state constitution thus symbolizes that the people within
it constitutes a political community with ‘a degree of political self-determination” and
that the state is a ‘political unit’ as opposed to a mere administrative unit.'* State
constitutions also serve as institutional mechanism through which the states determine
how they exercise self-government. As an aspect of the exercise of their right to self-
determination, states use their constitutions to define their political and judicial organs
and disperse political powers among different political institutions. In this regard they
may decide whether to establish republican or monarchical form of government, bi-
cameral or unicameral legislature, presidential or parliamentary executive and the like.
They also decide on symbolic matters including state flag, coat of arms and the like. This
indeed depends on the ‘subnational constitutional space’ that the states have in terms of

P Popelier, The Need for Sub-National Constitutions in Federal Theory and Practice: The Belgian Case,
6(2) PERSPECTIVE ON FEDERALISM 36-58, at 38 (2014). Sub-national units of unitary states in general do not
have the power to adopt their own constitutions since they constitute mere administrative structures. Even
autonomous regions in unitary states do not seem to enjoy the power to adopt their own constitutions. For
instance, the autonomous regions of the Nordic states, such as Greenland, Aaland Island and the like, do
not have their own constitutions. Eritrea had nonetheless its own constitution when it joined Ethiopia, then
a unitary country, on federal basis.

12 Marshfield, supra note 7, at 1169.

3 Ibid.

" Ibid.
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determining how they are constituted.”” In federations such as the US, Australia, states
have broad constitutional space to define their political, judicial and administrative
structure while in states with quasi-federal systems, such as, South African, states have
extremely narrow constitutional space regarding how they can self-constitute.'s

The second justification is what is referred to as the ‘federalist’ argument.”” This
argument considers a federal system as principally a mechanism of protecting
individuals’ liberties and rights by dispersing government powers among ‘institutions
and levels of government’ thereby preventing the concertation of power in any one level
or branch of government so as to avert abuse of power.'® Subnational constitutions in
federal system, according to the federalist model, serve the purpose of protecting
individual liberty by organising state government institutions in a manner that institutes
separation of powers and checks and balances.” State constitutions also serve this
purpose by providing more rights than the federal constitution does. As is the case in
Australia, state constitutions sometimes are the only constitutional documents
containing bill of rights.?

In addition, bill of rights in state constitutions serve as an important constitutional
framework that state courts could use for protecting individuals’ liberties. This is based
on the assumption that a state court applies a provision in a state constitution principally
driven by the welfare of the state and its citizens and not necessarily concerned about
how a federal court or a court in other states would interpret a similar provision in a
federal or state constitution. For instance, state courts in the US are autonomous in terms
of interpreting state constitutions. They are not, hence, bound by precedents set by the
federal Supreme Court based on a similar or even identical provision in the US
Constitution. Moreover, the US Federal Supreme Court often avoids critiquing state
courts decisions so long as they are rendered exclusively based on a state constitution
and/or statutes and that the US ‘Constitution or federal treaties or statutes are [not]

15 G.A. Tarr, Explaining Sub-National Constitutional Space, 115(4) PENN STATE LAW REVIEW 1113-1149,

1133 (2011).

In fact, the national constitution contains a default chapter on provincial government making provincial

constitutions less than necessary. Hence, only the Province of Western Cape has adopted a provincial

constitution.

17 Marshfield, supra note 7, at 1172.

18 Ibid.

19 Ibid.

Dinan, supra note 10, at 6.

2l R. Armstrong, State Court Federalism, 30(2) VALPARAISO UNIVERSITY LAW REVIEW 493-508, 496 (1996).
See also Marshfield, supra note 7, at 1173.

16
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drawn into question’* By applying state constitution not only do state courts protect

individual liberties but also contribute for the development of a constitutional
jurisprudence at state level, an important ‘benefits that flow from federalism’.*
Marshfield puts forward a third justification for subnational constitution which is based
on the notion of ‘deliberative democracy’.* Simply put, this argument is based on two
premises. The first premise is that ‘civic republicanism’ requires deliberation by members
of a political community so as to reach a ‘reasoned consensus’ regarding what the
common good is or/and the institutional mechanism for achieving it.”> Here deliberation
itself is viewed as an ‘ideal’. The second premise is that national constitution provides
little opportunity for deliberation since it is, and needs to be, characteristically general,
incomplete, and static.”® Changing it is costly and introducing an erroneous change to it
poses a grave danger and is not easily rectifiable for there is no ‘enforcement mechanism
operating above [it]"”

Subnational constitutions on the other hand provide an ample room for the inclusion of
‘popular constitutional opinion’ that found no room in the federal constitution.?® This is
because first, state constitutions, though entrenched, could be changed relatively easily
and with little cost.” Introducing changes to state constitutions also pose little danger
since they operate within a national constitutional framework. Second, the revision or
amendment of state constitutions often involve the public in form of proposing and/or
ratifying constitutional amendments.*® According to Dinan ‘the vast majority of
federations’ allow either initiation of constitutional amendment by citizens or changes to
state constitutions to be ratified by citizens of the states through a referendum or both.
This is the case in several states of Argentina, Germany, Austria, Russia and the like. For

2 D. A. Schlueter, Judicial Federalism and Supreme Court Review of State Court Decisions: A Sensible

Balance Emerges, 59(5) NOTRE DAME LAW REVIEW 1079 -1117, 1082 (1984).

Armstrong, supra note 22, at 496.

21 Marshfield, supra note 7, at 1175.

‘Civic republicanism’ is contrasted with ‘liberalism’ which is simply focused on ‘aggregating individual
expressions of self-interests’. Ibid, at 1182.

Tarr, supra note 16, at 11.

¥ Marshfield, supra note 7, at 1183.

28 Tbid, at 1196.

J. Dinan, supra note 10, having compared the state constitutions in over ten federations, concluded that
state constitutions are as rigid as, or less rigid than national constitutions within which they operate. Dinan
found no instance where a subnational constitution is more rigid that its national counterpart.

% Marshfield, supra note 7, at 3.
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instance, forty nine of the 50 states in the US require popular ratification for amendment
of state constitutions.’

A state constitution, though a supreme state law, is required to comply with a federal
(national) constitution which is by definition the most supreme law of the federation.
States have to make use of their power to adopt subnational constitutions within the
‘parameters’ that the federal constitution sets since ‘the content of subnational
constitutions is contingent on the rules of the particular federal regime within which they
reside’.”? Hence, state constitutions must be restricted to filling the constitutional spaces
left to them by a federal constitution and they cannot cover matters that have already
been covered by the former. State constitutions cannot also contain provisions that are

inconsistent with the latter as so doing leads to the invalidation of offending provisions.

2. The Ethiopian State Constitutions in Light of the Demos, the
Federalist and the Deliberative Democracy Models

2.1. The Ethiopian state constitutions and the demos case

As stated above, the demos model views subnational units as political communities and
state constitutions as institutional mechanisms in which the former exercise the right to
self-determination in a sense of determining how they govern themselves. This case or
model seems, to some degree, applicable in the Ethiopian federation. The Ethiopian
federation is conceptualized as a ‘federation of ethnic groups’, in which the various ethnic
communities are ‘joined together in a federal union’.** Under the federal dispensation
Ethiopia is seen as a state ‘founded by and belongs to all ethnic groups’.** The right to
self-determination of all ethnic communities of the country is thus the foundational
principle of the federal system.*® Under the federal system, therefore, each ethnic
community of the country is considered as a political community.* However, under the
1995 Constitution the ethnic communities do not have the power to adopt subnational
constitutions. The states do. Moreover, not each ethnic community has its own state. Yet,
as a rule, each community has the option to be within a multiethnic state or, as will be

Dinan, supra note 10.

32 Marshfield, supra note 7, at 1159.

N.B. Herther-Spiro, Can Ethnic Federalism Prevent “Recourse to Rebellion?” - A Comparative Analysis of

Ethiopian and Iraqi Constitutional Structures, 21 EMORY INTERNATIONAL LAW REVIEW 321-372 (2007).

3 Alemante Gebre-Sellasie, Ethnic Federalism: Its Promise and Pitfalls for Africa, 28 YALE JOURNAL OF
INTERNATIONAL LAW 51-107, 55 (2003).

35 Preamble & Art 39, FDRE Constitution.

36 Art 39 (3).
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discussed below in section 3, to establish its own separate state. Therefore, currently, the
states of Amhara, Oromia, Tigray, Afar and Somali each is in general viewed as a state
belonging to a single dominant ethnic community whose names each of these states
bears.”” In the other states no single ethnic community is in the majority and the states
are considered as commonly belonging to the endogenous ethnic communities of the
states. A state constitution, hence, symbolizes that an ethnic community, or two or more
ethnic communities collectively, constitute a political community of the relevant state.

As was indicated above the constituent power of a subnational political community is
manifested in the latter’s ability to determine its political goals, government structure
and processes of governance using its state constitution. A perusal of the nine state
constitutions shows that they have been used exactly for these purposes. The preamble
of each state constitution describes the political goals and aspiration of the endogenous
community (communities) of the relevant state.”® The state constitutions contain
sections dealing with political, economic, social and other ‘fundamental” principles that
are supposed to underpin their implementation and interpretation.*

The state constitutions have also established political (state council and executive organs)
and judicial organs.” Each state constitution has established a state council. The federal
Constitution does not have a prescription regarding whether a state council should be
unicameral or bicameral leaving this for the states to determine in their constitutions by
considering their internal contexts. The state constitutions, with exception of that of
Hareri and SNNP, provide for unicameral state council. The Hareri and SNNP
constitutions provide for a bicameral state council for the ethnic composition of the
people and other political exigencies in these regions necessitated doing so.' The state

The state of Hareri bears the name of the Hareri community. Yet, the community is in the minority in the
state. Moreover, the Hareri state is run on the basis of consociational arrangement in which the Oromo and
the Hareri communities are equitably represented in representative councils and the executive. The state is
also bi-lingual in that it uses both Hareri and Afaan-Oromo as its working language. Assefa Fiseha Intra-
unit minorities in the context of ethno-national federation in Ethiopia, 13(1) UTRECH LAW REVIEW 178
(2017).

3 See for instance Paragraph 5, Amhara State Constitution; Paragraph 4, Benishangul-Gumuz State

Constitution (2002).

3 See for instance Chapter 10, Afar State Constitution (2002); Chapter 11, Amhara State Constitution (2001).
10 For detailed discussion on this see C. VAN DER BEKEN, COMPLETING THE CONSTITUTIONAL ARCHITECTURE:
A COMPARATIVE ANALYSIS OF SUBNATIONAL CONSTITUTIONS IN ETHIOPIA (Addis Ababa University Press,
2017).

Having over 50 ethnic communities within its jurisdiction, the SNNP is the most ethnically diverse state in
Ethiopia. The state thus had to create an institutional mechanism that ensures the representation of all the
ethnic communities of the region. The state constitution thus established the Council of Nationalities (CoN)
along the line of the House of Federation, the second chamber of the federal Parliament. Each ethnic
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constitutions define the process of law making in state councils including the minimum
number of members of a state council that should be in attendance for a state council to
proceed with its deliberation, how many times a year it should hold regular meetings,
and when, how and by whom extraordinary meetings of a state council are called.

The state constitutions also define the process of forming a state executive. Indeed, the
federal Constitution already prescribes for the states a parliamentary form of government
and that the states do not have the option of creating a different executive (for instance,
a presidential) system.” Yet, the federal Constitution is silent on the procedure of
selecting state chief administrators. The state constitutions fill this constitutional gap by
providing that a state chief administrator would be elected by and from among members
of a state council representing the party or a coalition of parties that controls the majority
seats in the state council.”® The state constitutions also provide for the office of a deputy
state chief administrator which is not mentioned in the federal Constitution. They
further provide a procedure of nomination and appointment for other members of a state
executive council.

community of the state has one representative in the CoN. An ethnic community having a population in
excess of one million has an additional representative. On the other hand, the state of Hareri is considered
as the homeland of the Hareri community which - with a population that makes only 10 percent of the
population of the state - is in the minority. The state had to ensure the representation of other communities
without compromising the right to self-determination of the Hareri community. The state constitution has
hence created two houses called Peoples Representatives Assembly (PRA) and Hareri National Assembly
(HNA). The PRA has 22 seats while the NHA has 14 seats. The two houses together constitute the Hareri
State Council. The 14 seats in the HNA are exclusively controlled by Hareris through elections in which
only ethnic Hareris take part both as voters and candidates. Other communities, including Hareris, are
supposed to be represented in the PRA. In the 2015 regional elections, the Hareri National League and the
Oromo Peoples Democratic Organization, representing the Hareri and Oromo communities, respectively,
‘won’ equal number of seats in the Hareri State Council. This means other communities, such as the Amhara
which make up 20 percent of the population in the state, are completely excluded from any kind of
representation in the Hareri state structure. C. Van der Beken, Subnational Constitutional Autonomy and
Institutional Autonomy in Ethiopia, 2(2) ETHIOPIAN JOURNAL OF FEDERAL STUDIES 17- 44, 23 (2015).

2 Article 45, which is within the chapter that deals with ‘state structure’ provides that ‘[tJhe Federal
Democratic Republic of Ethiopia shall have a parliamentarian form of government’. First, the chapter under
which Article 45 is found is not simply about a single level of government but about the entire federal
structure. Second, Article 45 does not simply refer to the federal government. It refers to the ‘Federal
Democratic Republic of Ethiopia’ which, according to Article 50, is made up of both the states and the
federal government. It is thus maintained that the constitution requires both the states and the federal
government to adopt a parliamentary form of government. Under the current Constitution, the states do
not have the option of choosing a presidential system.

1 See for example Art 49(3)(5), Benishangul-Gumuz State Constitution; 51(3)(6), Gambella State
Constitution.
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The federal Constitution provides that the states could establish their own supreme, high
and first-instance courts without defining the criteria and procedure for appointing
judges for these courts; a constitutional lacuna that state constitutions filled.* Moreover,
the state constitutions have established quasi-judicial bodies which are in charge of
interpreting state constitutions. The states other than the SNNP provide for the
establishment of a constitution interpretation commission®® which, assisted by a
constitutional inquiry committee,* is charged with resolving constitutional disputes that
are based on the relevant state constitution.”’” In SNNP, the Council of Nationalities
(CoN), the second chamber of the state council, is authorized to resolve constitutional
disputes.*®

Each state has the power and duty to create its own local government system on the
condition that the latter is adequately empowered. Determining the number of tiers and
units of local government and the specific functional competences that they exercise are
hence matters that are left to be regulated in state constitutions.* Accordingly, the states
have recognized local government in their constitutions which have established a rural
local government composed of districts, in Amharic known as woredas. They have also
defined the political (woreda council and executive) and administrative institutions of
the woredas, how they would be composed, terms of woreda councils, procedure of
decision making in woreda councils and the like®® The state constitutions further
regulate the manner in which the states exercise supervision (regulation, oversight and
intervention) over woredas.> They do not, however, in detail deal with urban local

1 Art 78(3), FDRE Constitution.

Constitutional interpretations commissions are formed differently in different states. In Oromia and

Somali, the CICs are composed of members of woreda councils. In Amhara, members of the three ethnic

local governments (Awi, Oromo, Argoba and Himra) are represented in the state CIC. In Gambella and

Benishangul-Gumuz, the CIC are composed of representatives of the endogenous communities of the

regions. In any case a few of the CICs are actually operational. Ibid.

6 This is composed of a president and deputy president of a state supreme court, six practicing lawyers who

are appointed by a state president, three members of a state council who are selected by a speaker of the

state council.

Under the 1995 state constitutions, state councils had the power to resolve constitutional disputes. C. Van

der Beken, supra note 42.

8 Art 58, SNNP constitution.

" SOLOMON NEGUSSIE, FISCAL FEDERALISM IN THE ETHIOPIAN ETHNIC BASED FEDERAL SYSTEM 79 (Wolf Legal
Publisher, 2006).

%0 Chapter 9, Amhara State Constitution; Chapter 9, Benishangul-Gumuz State Constitution; Chapter 8, Afar
State Constitution.

>' For more on this see ZEMELAK AYELE, LOCAL GOVERNMENT IN ETHIOPIA: ADV ANCING DEVELOPMENT AND
ACCOMMODATING ETHNIC MINORITIES 211-230 (Baden-Baden-Nomos Verlagsges, 2014).
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government such as cities and municipalities. They simply authorize state councils to
regulate urban local government through ordinary state statutes.

Finally, as was mentioned above, each state has ethnically heterogeneous population. Yet,
there are remarkable differences in the degree of ethnic heterogeneity that the inhabitants
of the nine states exhibit. The states of Amhara, Oromia, Tigray, Afar and Somali each
has a dominant ethnic community and bear the name of its dominant ethnic community,
but in the other states no single ethnic community is in the majority; this is especially
true of the SNNP, Ethiopia’s most diverse state. It is the responsibility of each state to
determine how best to accommodate such ethnically diverse population within its
jurisdiction. The states of Amhara, Gambella, Afar, Benishangul-Gumuz, and SNNP
have thus constitutionally established ethnic local government called special zones and
special woredas for territorially structured intra-state ethnic minorities® and devolved to
the former functional competences in the areas of language, culture and social matters
such as education.

From the above discussion it is clear that the Ethiopian state constitution serve as
institutional mechanism through which the ethnic communities of the country, which
are considered to be the subnational demos of the Ethiopian federation, could exercise
the right to self-determination.

It should be noted though that, after having put the different government institutions of
the states, the state constitutions have largely been relegated into the state of
insignificance. They are not made relevant in the day-to-day activities of the states. Many
state authorities barely know the existence of state constitutions, leave alone gauging
their actions, decisions and statements against the state constitutions. For instance, a

52 The Afar state constitution explicitly provides for the establishment of a special woreda for the Argoba
ethnic community. The Amhara state Constitution establishes a special zone for each of the Himra, Awi,
and Oromo ethnic communities that are found within the state. A special woreda has also been established
for the Argoba ethnic community in this state though not by the state constitution. The Gambella state
constitution specifically provides that the Anywaa (or Anuak), Nuer and Mejenger ethnic communities
would have their own special zones. In SNNP there are 14 special zones and four special woredas. The
nationality zones are: Hadya, Gurage, Kaffa, Sheka, Sidama, Silte, Wolayita, Dawro, Gedeo, Bench-Maji,
Debub (South) Omo, Gamo-Gofa, and Kembata-Tembaro. The special woredas are the Alaba, Basketo,
Konta, and Yem. Initially there were eight special woredas, which included Amaro, Burji, Derashe, and
Konso special woredas. These four special woredas merged in 2011 to form Segen Zone, a decision that led
to inter-ethnic conflicts. Zemelak Ayele, The Politics of Local Government and Subnational Constitution,
6(2) PERSPECTIVE ON FEDERALISM 89-115, 102 (2014).
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study by Getachew Dissasa shows that the state presidents of the Oromia state not even
once referred to state constitutions in their speeches.”

In addition, the states constitutions consider as political communities only territorially
structured communities which are also viewed as endogenous to a certain state. Members
of different ethnic communities which are considered as exogenous to a state had thus
received barely any recognition in the state constitution. Quite the contrary some state
constitutions, for example that of the Benishangul-Gumze, make distinctions between
‘owners’ of the relevant states and other communities that live within the states. Those in
the latter category, which are not considered to form part of the subnational demo, are
often excluded from any form of political representation and are considered as second-
class citizens in the states.>

2.2. The Ethiopian state constitutions and the federalist case

Aswas discussed above, the federalist approach views state constitutions as a mechanism
of protecting individual liberties. A state constitution is expected to do so by dispersing
powers among levels of government (state and local government) and by introducing
checks and balances among institutions (legislative, executive and judiciary) of a state
government and by providing a bill of rights that serves as an additional mechanism for
state courts to enforce individual rights. As was briefly mentioned in the introduction,
the nine state constitutions of Ethiopia were revised in the early 2000. The revision was
supposedly meant to serve two purposes. The first was to introduce separation of powers
and checks and balances in the manner the state governments were structured, which
was not the case previously. Under the 1995 state constitutions the executive branch of a
state government was extremely powerful since a state president also acted as a speaker
of a state council, an arrangement that ignored separation of power and failed to provide
a mechanism of checks and balances between the two branches of a state government. It
was found necessary to rectify this problem.”

Getachew Dissasa, The role and relevance of subnational constitutions in the Ethiopian federal system in
promoting effective self-rule and regional autonomy: The case of Oromia Regional State’s Constitution
(Unpublished MA thesis: Centre for Federalism and Governance Studies: Addis Ababa University, 2018).
The main source of this problem is indeed the federal Constitution which makes ethnicity the sole factor of
political organization. The state constitutions simply reinforced the problem created by the federal
constitution

Van der Beken, supra note 42, at 37.
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The 1995 state constitutions did not also devolve state powers to local government as
required in the federal Constitution.*® Local government was treated as an administrative
structure rather than as an autonomous level of government, its functional competences
were not clearly defined and it did not have revenue raising and expenditure autonomy
and its budget needed the approval of a state government. The 2000 revision of state
constitutions was meant to devolve political and financial powers from the states to local
governments.

The inclusion of checks and balances and the devolution of power to local government
were not nevertheless underpinned by a commitment to the protection of individual
rights. First, the Ethiopian federal system is established principally for the purpose of
protecting group rights (the right of ethnic communities) as opposed to individual rights.
The Ethiopian federal Constitution and the constitutional practice are inclined towards
giving precedence to group rights rather than individual liberties. Second, it is often
alleged that less than altruistic political motives, that were linked to the division within
the ruling party that occurred in the early 2000s, prompted the revision of the state
constitutions.” The state constitutional revision was allegedly intended to weaken the
political opponents of the late Prime Minister Meles Zenawi.

In any case in the past the checks and balances that are instituted in the state constitutions
and the devolution of power to local government served little purpose in terms of
averting abuse of power and ensuring the protection of individual rights. This was partly
because all levels and institutions of government were controlled by a single political
party; EPRDF. And, along with the democratic centralism principles based on which the
party operated, the state branches of the party were required to act in line with the
decision of the centre. The principle of checks and balances that are instituted by the state
constitutions and the devolution of power to local government, the federal system itself
for that matter, were, hence, undercut by concentration of power in the highest decision-
making structure of the party.®

56 Art 50(4).

*7 The political division began within the TPLF and later spread to the other members of the EPRDF. The true
reason for the division remains unclear. Some claim it has to do with the manner the Ethio-Eritrean war
was managed while others argue the dispute relates to the growing corruption and nepotism in the party.
In any case some members of the TPLF stood against the late Prime Minister Meles Zenawi. Some of those
who opposed him were heads of state governments. The argument is thus the 2000 revision of state
constitutions, which was undertaken at the initiative of the federal authorities, was meant to weaken the
position of heads of state government who challenged Meles. See Zemelak, supra note 52.

8 EPRDF is a coalition of four regional parties; the Tigray People Liberation Front (TPLF), Amhara National
Democratic Movement (ANDM), Oromo People Democratic Organisation (OPDO) and Southern
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The state constitutions have replicated the entire Bill of Rights of the federal Constitution
providing barely any additional right to those that are in the federal Constitutions.* This
isnot however the biggest problem in this respect. As Van der Beken argues, even without
having any additional rights, the bill of rights in the state constitution could lead to ‘the
materialization of one of the advantages of regional constitutions: the possibility for a
better human rights protection at regional level.®® Moreover, some of the state
constitutions, for instance, seek to expand human right protections by including the right
to life in the list of non-derogable rights during a state of emergency that is declared by
the state government®' The problem is that state courts are barred from judicially
enforcing state constitutions and the bill of rights in them. As was mentioned above, state
CICs are in charge of interpreting state constitutions. As a consequence, state courts
cannot use the bills of rights in the state constitutions as additional constitutional
mechanism for protecting individual liberties. The reason why state courts were barred
from exercising this important judicial power is unclear. One possible reason could be
that the states simply copied the federal model of constitutional interpretation without
giving much thought to the matter.®> The other possible reason is that the framers of state
constitutions, like the framers of the federal Constitution, consider state constitutions as
more of political documents than legal ones that they gave the power to interpret them

to ad hoc political institutions.*®

One may argue that the bill of rights in the state constitutions are still relevant for they
guide the actions and decisions of the legislative and executive branches of a state
government. Indeed, a state’s residents, its government organs and those in charge of
them, and political parties and party leaders are enjoined to respect its constitution.*!

Ethiopian Peoples’ Democratic Movement (SEPDM). The TPLF, ANDM, OPDO and SEPDM control the
Tigray, Amhara, Oromia and SNNP states, respectively. The party has been operating on the basis of
democratic centralism in which the state branches of the party are required to act in line with the decision
of the centre. This arrangement is recently facing challenges since ANDM and OPDO refusing to be bound
by decisions made by EPRDF’s central structure and showing some degree of independence.

C. Van der Beken, Sub-national Constitutional Autonomy in Ethiopia: On the Road to Distinctive Regional
Constitutions, atl3, (Paper Submitted to Workshop 2: Sub-national Constitutions in Federal and Quasi-
Federal Constitutional States World Congers of Constitutional Law, Oslo, 16-20 June 2014), 13.

80 Ibid, at 9.

61 See for instance Art 114(4), Amhara State Constitution, Art 106 (4), Afar State Constitution.

The House of Federation, the second chamber of Parliament, has the power to resolve constitutional
disputes. Art 62(1), FDRE Constitution.

% Gedion T. Hessebon and Abduletif K. Idris, The Supreme Court of Ethiopia: Federalism’s Bystander? in
COURTS IN FEDERAL COUNTRIES: FEDERALISTS OR UNITARISTS? 183 (N. Aroney and J. Kincaid eds.,
University of Toronto Press, 2017).

See for example Art 9(2), Oromia constitution.
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However, in the absence of judicial review of the actions and decisions of state officials,
the relevance of the bill of rights in this respect is gravelly diminished.

One still may argue that state constitutions are interpreted by state CICs and the latter
can use the bill of rights for protecting individual liberties and expand the rights enjoyed
by citizens of the states. This argument, however, ignores the fact that almost two decades
after the adoption of the state constitutions, state CICs are established only in the Tigray,
Oromia, SNNP and Amhara states. State laws that were supposed to establish these
institutions are not even enacted in the rest of the states.”® On the other hand the state
courts have been in existence since the establishment of the federal system. Moreover,
the CICs are more political organs than judicial ones whose interpretation of a state
constitution is likely to be influenced by political exigencies rather than by a commitment
to constitutionalism and the enforcement of the rights in the bill of rights of the state
constitution.®® Furthermore, in the states such as Oromia, there is even a legal
requirement to the effect that the interpretation of the bills of rights in a state constitution
conforms to the interpretation that the HoF gives with respect to a similar provision in
the federal Constitution.”” A CIC cannot be, therefore, expected to expand the rights that
citizens of a state enjoy by giving expansive interpretation to the rights contained in the
bill of rights of the state constitutions. This leaves the bills of rights in the state
constitutions with little relevance.

It is maintained here that state courts should be empowered to resolve legal disputes by
referring to state constitutions if the bill of rights in the state constitutions are to be of
any relevance in terms of protecting individual liberties and rights. Three reasons are
proffered in this respect. First, the states have the power to enact civil laws, including
family laws, which state courts routinely apply for resolving legal disputes. The correct
judicial enforcement of these laws necessarily requires state courts to refer to the bills of
rights in the state constitutions. Else, the state courts are likely to make incorrect
decisions. This is not a mere conjecture. The decisions of the state courts on family and
other civil matters were quashed on several occasions by the Federal Supreme Court
precisely because the state courts did not and could not take into consideration the
implications of their decisions on certain fundamental rights of the parties involved in
the cases.®® The problems in the decisions of the state courts that the Federal Supreme

% Van der Beken, 23.

Van der Beken, supra note 60, at 12.

7 Ibid.

For instance, the issue in Tsedale Demissie vs Kifle Demissie was whether Kifle should be awarded custody
of his biological son, Benyam, whom he abandoned for over 12 years during which time Tsedale, Benyam’s
aunt, raised the child. Apparently motivated by the inheritance that Benyam’s deceased mother left to her
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Court reversed could have thus been easily rectified had the state courts have the power
to refer to the bills of rights in the state constitutions. The rights, including the right of
the child, women’s right, family rights, cultural rights and the like, that the Federal
Supreme Court invoked from the federal Constitution to reverse the decisions of the state
courts are also found in the bills of rights of all state constitutions. Second, the
interpretation by state courts of the rights in the bill of rights of state constitutions would
help build a constitutional jurisprudence that could even be used as an important input
in the interpretation by the HoF of some of the rights in the Bill of Rights of the Federal
Constitution. Third, federal courts were barred from interpreting the federal
Constitution principally because of the fear that judges would be tempted to embark on
judicial adventurism and endanger the Ethiopian federal system. State courts could pose
no such danger by interpreting state constitutions since state constitutions operate
within the framework set by the federal Constitutions.

2.3. The Ethiopian state constitutions and ‘deliberative democracy’

The ideal of deliberative democracy entails civic engagement when state constitutions are
adopted, revised and amended, including on the very issues of whether there is a need to
be adopt, amend or revise state constitutions. In Ethiopia, the federal Constitution simply
authorizes state councils to draft, adopt and amend state constitutions.* It does not
require state councils to involve the public in the process of adopting state constitutions.
The state constitutions contain indeed a stringent procedure for their amendment which
requires the approval of an amending bill by a two-thirds majority in a regional council
and by a simple majority in the majority of the local councils in the states. The
amendment of a state constitution also requires the assent of the councils of special zones
in the states where they are found. Still the procedure does not provide for public
deliberation. However, there is no mechanism for the public to initiate amendment nor

child, Kifle sought the custody of the latter. The SNNP woreda, high and supreme courts explicitly
mentioned their thoughts that Kifle indeed seemed interested in Benyam’s inheritance than the welfare of
the child. Yet they decided, based on the state family law that, as the biological father of the child, he was
legally entitled to the custody of the child. When the matter was brought to it, the Federal Supreme Court,
after having agreed with the interpretation of the state supreme court of the state family law, reversed the
decision by invoking the principle of ‘the best interest of the child’ from Article 32 of the FDRE Constitution
and Article 3(1) of the Convention on the Rights of the Child. Similarly, the issue in Zweditu Getachew vs
Temesgen Desallegn was whether a marriage contract in which Zewditu agreed, in case of divorce, to receive
only 120 Birr per year and not to make any claim on other properties, was made based on equality of the
two parties to the contract. The Federal Supreme Court annulled a marriage contract entered between the
two parties to the case by merely referring to Article 34(1) of the Constitution which provides that a man
and a woman ‘have equal rights while entering into, during marriage and at the time of divorce’.
9 Art 50(5).
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is there a procedure for public referendum on an amendment on a state constitution
endorsed by state and local councils. In any case, in practice the state constitutions are
amended without the state councils paying strict heed even to the procedures the
constitutions set out for this. For instance, the revision of the early 2000 was driven by
the central government and state councils were reportedly asked to adopt the revised
constitutions, without even following the amendment procedures provided in the 1995
state constitutions.”® This was partly because of the hitherto hegemony of the EPRDF
(which controlled all levels of government) and the political culture and the centralised
decision-making process that was practiced in the Party. The Party left little political
space to, and constrained the constitutional space of, the sub-national units of the
Ethiopian federation.

The absence of deliberation on the content of state constitutions seems to have resulted
in some ‘popular constitutional opinions” being excluded from the state constitutions.
The barring of state courts from resolving disputes based on state constitutions could be
because of the lack of public deliberation on the contents of state constitution. Another
popular constitutional opinion that found no room in the state constitutions seemingly
because of the lack of public deliberation relates to traditional leaders and institutions.
Traditional leaders and institutions in African societies are so important that several
African countries have provided recognition to them in their national constitutions.”
The South African Constitution, for instance, has a full chapter on traditional leaders.”
The Ethiopian federal Constitution is on the other hand silent on traditional leaders and
institutions despite imposing on the federal and state governments the ‘duty to support...
the growth and enrichment of cultures and traditions’ that are not contrary to basic
human rights and democratic norms.”> The Afar and Somali state constitutions
recognize, though inadequately, traditional leaders and institutions.” On the other hand,

70 Tsegaye Regassa, Sub-national Constitutions in Ethiopia: Towards Entrenching Constitutionalism at State

Level, 3(1) M1ZAN LAW REVIEW 33-69, 55 (2009); Solomon Negussie, supra note 38, at 239.

See C. Logan, The Roots of Resilience: Exploring Popular Support for African Traditional Authorities,
112(448) AFRICAN AFFAIRS 353-376 (2013); L. Bank and R. Southall, Traditional Leaders in South Africa’s
New Democracy 28 THE JOURNAL OF LEGAL PLURALISM AND UNOFFICIAL LAW 407- 430 (1996).

72 See Chapter 12, the Constitution of the Republic of South Africa (1996).

7> Ibid, Art91.

Article 63 of the Afar state constitution provides that a council of elders would be established. It is however
silent on how this council is to be formed, the role it plays, and the place and status it has within the state
government structure. Likewise, Article 56 of the Somali state constitution provides that there would be a
council of elders and clan leaders without providing further detail. The two state constitutions should,
indeed could, have gone further in terms of defining the composition and the role of traditional institutions
and how they interact with the formal government structure. This is especially important considering how
revered traditional institutions are in the Afar and Somali communities and that the federal system is
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the constitution of the state of Oromia is conspicuously silent on the Gada institution, a
highly esteemed traditional institution of the Oromo people.” Perhaps the only indirect
reference to the Gada in the state constitution is the inclusion in the state’s flag of the
Oda, ‘a symbol that refers to the tree’ under which Aba Gadas (leaders of the Gada
system) hold their meetings.”® Otherwise the word Gada is not even mentioned in the
state constitution. One can safely assume that the Gada system would have received
recognition in the Oromia state constitution had there been democratic deliberation on
this specific matter.”

3. Emerging Trends

EPRDF and its affiliates had enjoyed an exclusive control over federal, state and local
governments. This, along with the centralized decision making process on the basis of
which the party operated, restricted the relevance of state constitutions in terms of
effectively serving the three purposes that are considered above. Now there is a good
chance that Prosperity Party (PP), successor to EPRDF, might not continue to enjoy an
exclusive dominance of the Ethiopian political land scape. This is mainly because the
public protests that were staged in Oromia and Amhara states for close to three years
(2015-2018) had forced the party to open up the political space of the country. If things
continue as they currently are, it is not likely that the next elections, unlike the previous
one, will be simply PP’s affair. Other political parties will also have representation both
in national and state representative councils. The representation in state councils of new
parties will certainly allow the representation of hitherto excluded popular constitutional
opinions which may require the revision of state constitutions.

predicated on providing a constitutional space for the development of the traditions and culture of each
community.
7> For more on the Gada, see MOHAMMED HASSAN, THE OROMO OF ETHIOPIA: A HISTORY 1570-1860
(Cambridge University Press, 1994).
Van der Beken, supra note 42.
The non-recognition of the Gada system in the Oromia state constitution is indeed strange considering how
the federal government and the Oromia governments clamoured to have this institution registered by the
UNESCO as ‘intangible cultural heritage’.”” Even more so when one takes into account that the government
had to call on the Abba Gedas (heads of the Gada) to calm down angry protesters and prevent inter-ethnic
violence when the state was seized with public protests beginning from mid-2015. The non-recognition in
the Oromia constitution of the institution of Gada, hence, manifests the exclusion of a ‘popular
constitutional opinion’. Federal Democratic Republic of Ethiopia Ministry of Foreign Affairs, Efforts to
Inscribe Gada System on UNESCO World Heritage List Moving on the Right Track
<http://www.mfa.gov.et/newsdisplay/-/asset_publisher/OTLO09IVyEXz/content/efforts-to-inscribe-gada-
system-on-unesco-world-heritage-list-moving-on-the-right-track> accessed on 05 February 2018 .

170


http://www.mfa.gov.et/newsdisplay/-/asset_publisher/OTLO09lVyEXz/content/efforts-to-inscribe-gada-system-on-unesco-world-heritage-list-moving-on-the-right-track
http://www.mfa.gov.et/newsdisplay/-/asset_publisher/OTLO09lVyEXz/content/efforts-to-inscribe-gada-system-on-unesco-world-heritage-list-moving-on-the-right-track

Subnational Constitutions in The Ethiopia Federal System

Moreover, PP has regional and local structures. Of course, the regional and local
structures of the party, unlike the former members of EPRDF, do not have distinct legal
existence. Detractors of the new party have been claiming that PP is ‘bad news’ for the
Ethiopian federal system since it is structured along a unitary principle.”® However, it
seems that the regional and local structures of the PP will not be encumbered by the
principle of democratic centralism since the new party has moved away from the
revolutionary democracy ideology of its predecessor.” This may allow the states to enjoy
an enhanced autonomy and to use their state constitutions to the same effect.

In addition, for the first time since the establishment of the federation, the provision of
the federal Constitution which allows an ethnic community to secede from a state within
which it is found and establish its own state has been given effect. Members of the Sidama
ethnic community overwhelmingly voted in favor of seceding from the SNNP and
establishing their own state. Moreover, the Sidama state does not seem to be the last state
to be created. Over ten communities have already demanded their own state and it is
likely that at least few more states will be created. On a positive note, these developments
provide an ample opportunity for experimentation with subnational constitutions. The
establishment of new states is likely to lead to the adoption of new subnational
constitutions which are drafted in a process that is unconstrained by EPRDF’s centralist
tendencies. This should give states the necessary political space to make use of their
constitutional space and, thus, their constitutions. Both the existing and the newly
created ones will thus be able to use their subnational constitutions to introduce (within
the constitutional space available for them) different institutional design in the manner
they structure their governments.

The new trend is not without a problem, though. The downside is that the states may use
state constitutions to continue discriminating against ethnic minorities and so-called
exogenous communities. As mentioned above, states, such as, Benishangul-Gumuz have
already used their state constitutions to make distinctions between ‘owners’ of the state
and others. Indeed, such discriminations could be challenged based on the federal
constitution. However, the constitutional adjudication mechanism at the federal level has
not been effective in terms of ensuring laws and executive decisions are consistent with
the federal constitution.

78 Awol Kassim “Why Abiy Ahmed's Prosperity Party could be bad news for Ethiopia’ (Aljazeera, 5 December
2019) <https://www.aljazeera.com/indepth/opinion/abiy-ahmed-prosperity-party-bad-news-ethiopia-
191204130133790.html> accessed on 13 December 2019.

7 See PNABIT TCE TE4-9° available at <https://addisstandard.com/wp-
content/uploads/2019/11/AS-Exclusive-Prosperity-Party-Program-.pdf> accessed on 13 December 2019.
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Conclusion

State constitutions in Ethiopia play an important role of serving the ethnic communities
of the country (subnational units of the Ethiopian federation) as institutional
mechanisms in which the latter could determine how they are constituted. In this respect
they define state government structures and processes of governance, establish a local
government system and provide territorial and non-territorial mechanisms for
managing intra-state ethnic diversity. They, however, serve little purpose in terms of
providing additional protections to individual liberties. They fail to provide additional
rights to those that the federal Constitution provides. Importantly, state courts are barred
from using state constitutions as additional constitutional mechanism for judicially
protecting individual rights. The state constitutions leave a lot to be desired in terms of
enhancing deliberative democracy. The public is not involved in their adoption and
revision. The constitutions also provide nothing by way of requiring the involvement of
the public in terms of initiating and or ratifying amendments to them. In practice they
were adopted in 1995 and revised in the early 2000s in a rushed, centrally driven, and
politically motivated drafting and adoption processes which did not involve the public
that the state constitutions are supposed to govern. There is, however, an emerging trend
which is likely to lead to enhanced multiparty democracy and reduced centralization
which may provide the states the necessary motive and space to use their constitutions
more creatively.
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Is Serving Notice a Mandatory Requirement to Terminate Indeterminate
Period Residential Lease? A Case Comment

Mihret Alemayehu Zeleke*

1. The Facts of the Case

The case, Agency for Rented Houses v. Ato Tadele Abebe,' was first filed in the Federal
First Instance Court in Addis Ababa by the Agency for Rented Houses (Agency/lessor)
against Tadele Abebe (lessee) who rented house no. 292/14 in the then Woreda 21
Kebele 01 from the Agency (Civil File No. 20941).2 The Agency pleaded for the
termination of the lease and eviction of the lessee on the ground that the lessee has not
paid rent arrears and water bills, and has constructed his own house. The Agency
further argued that even if the defendant did not build his own house the lessor could
unilaterally terminate a residential lease according to Article 2966(1) of the Civil Code.
Tadele on his part argued that the lease should not be terminated because a notice of
termination was not served to him and defaulting on his obligation should only result
in his transfer to another house of the Agency. The Federal First Instance Court made
its decision on the case on 27 May 2003. It held that, since the lease agreement between
the parties is an indeterminate period lease, the Agency cannot terminate it without

* LL B (Addis Ababa University), LL M (University of Oslo), M Phil (University of Oslo), Assistant
Professor of Law at Bahir Dar University School of Law. The author can be reached via:
mhret06@gmail.com or mhret06@yahoo.com.

! The Agency for Rented Houses vs. Tadele Abebe, Cassation File No. 28025, 7 DECISIONS OF THE FEDERAL

SUPREME COURT CASSATION BENCH 71-73 (2009) [#4.84-0 mPAL &CE& 0T ANC 071, TFaet @-A2PT: Po 7:

PONC oo, 28025: 2001 %.9°. ¢ 10 71-73].

The Cassation Bench has entertained two other cases relating to residential indeterminate period lease.

These cases are: Agency for Rented Houses vs. Debritu Woldehana and Agency for Rented Houses vs.

Asegedech Kasahun. However, the requirement of notice to terminate lease for indeterminate period was

not the central issue in those two cases and, hence, are not of interest here. On a different note, all of the

residential lease cases entertained by Cassation Bench involve the institutional renter, the Agency for

Rented Houses. It may be fascinating to see why cases involving individual lessors do not appear in the

Cassations Bench’s decision. See The Agency for Rented Houses vs. Debritu Woldehena, File No. 34456, 7

DECISIONS OF THE FEDERAL SUPREME COURT CASSATION BENCH 99-102 (2009) [¢4.£&-A mPag &CL (F

0NC A% Faet @-azPF:i Po 7 PA0C ov.d. 34456F 2001 %.9°¢ 10 99-102] and The Agency for Rented

Houses vs. The Successor of W/ro Asegedech Kassahun, Henok Samuel, Cassation File No. 40336, 7

DECISIONS OF THE FEDERAL SUPREME COURT CASSATION BENCH 143-144 (2002) [¢4.8¢-A m¥Ag &C& O

ANC 491, Faet @-azPF: Po 10: 0ANC ov.d. 403361 2002 %.9° 16 143-144].
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giving two months advance notice to Tadele and rejected the petition of the Agency to
terminate the lease. The Court, however, ordered the lessee to pay unpaid arrears of birr
442.20 to the Agency.

As the Agency was aggrieved by the decision, it appealed to the Federal High Court
(Civil File No. 22378). However, the Federal High Court affirmed the decision of the
lower court in its session held on 01 November 2006.

2. The Decision of the Federal Supreme Court Cassation Bench

The Agency, dissatisfied by the decision of the lower courts, then submitted a petition
to the Federal Supreme Court Cassation Bench® for the reversal of the decision on the
ground that the lower courts have made basic error of law in their decisions. The main
issue framed by the Cassation Bench regarding the case was whether serving notice by
the lessor (the Agency) to the lessee (Tadele) is a mandatory requirement for the
termination of the indeterminate period residential lease between the parties. After
appraising the arguments of the parties, the Cassation Bench, in its session held on 29
January 2008, ruled as follows:

The Court understood that the lease between the parties is made for an
indeterminate period. A lease for an indeterminate period can be terminated at
any time by giving notice according to Article 2966(1). The lessor has the right
to terminate the lease at any time by giving notice. As stated above, even if the
lessor has to give notice to the lessee to terminate the lease, serving notice to
the lessee is not, however, a mandatory requirement to terminate the lease. If
the lessee suffers damage or loss [due to termination] without advance notice,
compensation may be requested; otherwise, not receiving a notice does not
entitle the lessee to object termination of the lease.

... Nearly a year has passed since the respondent was sued to leave the house
and until only the First Instance Court made a decision on the case. Hence, the
argument of the respondent that he should not be evicted because he was not
given advance notice is not acceptable. ... Generally, the decision of the lower

3 Note that interpretation of a law by the Cassation Bench are binding on both federal and regional courts at

all levels including state cassation benches. See Federal Courts Proclamation Re-Amendment
Proclamation No. 454/2005, Federal Negarit Gazeta, Year 11, No. 42, Article 2(4). Article 2(4) reads:
“Interpretation of a law by the Federal Supreme Court rendered by the Cassation Division with not less
than five judges shall be binding by federal or regional [courts] at all levels. The Cassation Division may,
however, render a different interpretation some other time.”
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court that the lease should not be terminated for notice was not served is
erroneous when examined in light of Article 2966(1)." (Author’s translation)

Accordingly, the Cassation Bench reversed the decisions of the Federal First Instance
Court and Federal High Court. It then ruled that the lease agreement between the
parties is terminated and ordered the lessee to vacate the house.’

3. Comment

The case raised an important question of whether serving advance notice to the lessee
by the lessor is a mandatory requirement for the termination of a lease for an
indeterminate period. As summarized in the previous section, the Cassation Bench held
that pursuant to Article 2966(1) of the Civil Code, serving notice by the lessor is not a
mandatory requirement to terminate a lease for an indeterminate period. The Cassation
Bench also maintained that the lessee who suffers damage due to termination of an
indeterminate period lease without notice can only claim damage and cannot oppose
the termination of the lease.

This writer argues that the Cassation Bench's interpretation of Article 2966 is
erroneous. The arguments are based on the ground (just cause) and procedure (notice)
of termination of alease for an indeterminate period, with more emphasis on the latter,
and the issue of compensation decided by the Cassation Bench as the right of lessees.

1 The Amharic version of the excerpts reads as follows:

MAPANFS (Hme 7PThA PHELID- PR.CL DA ANFD) LI P1LLT 7PUPrF 1T7MA = AA1Ds LIE P1LLT
Fhae @A £7° AThef P07 “NFOLE (1F77509° L1 A2LP PLTA o0k N5/d/# 2966(1) AC
TPARTA= AldR (407 LH NTHEf “NFOLe (1o0mt Ph.ee On? AFLCY o1 A= he A.A
AZCTNND AN D07 N7IFN “INIOLP NThef a20mT 2787004010 Pavaht (LP9° “INIDEf ao)mit
D7 ONF NI5L0 ANIEE PPy PP i KRENT = ANLR “INmFPEr NI F4# LT 141 BE N4 hn
LY+ hoomb? I9C DN MLCH ACTAI® 17T NThe-hc ool ALnma-9:

. Tme@9” (I 1£7 A250% h1mPENT LI B9°C P4./72/L/5/01 @z ANLAOTAT LH £ A7 @€
A2C G} PTLmI LI AAFAZ (09I (LT APAPE A7CTA PL7LE “NMIPLS MA1IMT ANP AL
0701 PELt hche +PAert PAo9°: ... (AmPAL P22C F/01 “Nm7PLe Noeimt: Fh.ce @0 NLCH
ABTIMI° (1°90T FLEMNT 72LI°L7L0 PF/ch/#. 2966(1) ABL MLovlovl: Qw11 Pld.00007 v See Para. 6 & 7 of
the Decision.

> Seethe operative part of the Decision; translation by the author.
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Besides employing the textual interpretation method® to analyze the relevant provisions
of the Civil Code,” relevant experience of other jurisdictions is explored to draw lessons.

3.1 Termination of a lease for an indeterminate period

A lease for an indeterminate period, also called non-fixed term lease or open-ended
lease, is a type of lease that is made for an undetermined or undefined period.® It
specifies only the starting date and does not specify the end date or duration for the
lease.’ Besides, a determinate or fixed-term lease turns into an indeterminate or non-
fixed term lease when the lessee continues to enjoy the lease unopposed by the lessor
after the expiry of the fixed term."

Indeterminate or non-fixed term lease is recognized in many jurisdictions across the
world irrespective of the legal system they follow."' In western and northern Europe, a

non-fixed term lease is the default regime."

These jurisdictions include the
Netherlands, Germany, Austria, Norway, Sweden and Denmark." Other jurisdictions
including Japan,' states in the U.S.A. like Michigan," and provinces in Canada like

Alberta also recognize such lease.'

Regarding interpretation theories and tools of statutes, see Congressional Research Service, Statutory
Interpretation: Theories, Tools, and Trends, CRS Report, (2018), https://fas.org/sgp/crs/misc/R45153.pdf
(last visited Aug. 10, 2020).

7 As the meaning of the relevant provisions of the Civil Code, Articles 2966, 2965, 1821 and 1822, is
unambiguous and logical, pursuant to the cardinal rule of statutory interpretation, there is no need to
resort to other methods of interpretation. Civil Code of the Empire of Ethiopia, Proclamation No.
165/1960, Negarit Gazeta, Extraordinary Issue, year 6, no. 1, (1960). [Hereinafter Civil Code]

8 Ibid., Art. 2927 (1) cum. Arts. 2965 and 2966.

For more on this see Mihret Alemayehu, Protection of Tenure Security in Private Renting under Ethiopian

Residential Lease Law: A Comparative Study, 8(1( BAHIR DAR UNIVERSITY JOURNAL OF LAw 1-34

(2017).18 The literature on Ethiopian Residential Lease Law is scant.

Civil Code, Art. 2968(1). In such cases, the law considers the lease tacitly renewed and the lease becomes

an indeterminate period lease.

' CHRISTINE WHITEHEAD, SARAH MONK, KATH SCANLON, SANNA MARKKANEN & CONNIE TANG, THE

PRIVATE RENTED SECTOR IN THE NEW CENTURY: A COMPARATIVE APPROACH 31 (University of

Cambridge, 2012) available at: https://www.cchprlandecon.cam.ac.uk/Research/Start-Year/2010/Private-

Rented-Sector-New-Century-Comparative-Approach/Project-Report (last visited May 15, 2020)

Schmid, Christoph. U., Tenancy Law: General Report, p. 35,

https://www.euieu/Documents/DepartmentsCentres/Law/ResearchTeaching/ResearchThemes/European

PrivateLaw/TenancyLawProject/TenancyLawGeneralReport.pdf (last visited Apr. 10, 2020)

Ibid. Some countries like France and Italy do not recognize indeterminate period lease agreements. Ibid.

Wakabayashi, Tsubasa, Tenant’s Rights Brochure in Japan, in, MY RIGHTS AS TENANT IN EUROPE:

TENANCY LAW AND HOUSING POLICY IN MULTI-LEVEL EUROPE 431 (Schmid, Christoph. U., and Dinse,

1€
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The open-ended nature of an indeterminate period lease raises the question of how it
terminates. While serving notice by the lessor to terminate an indeterminate period
lease is the norm, many pro-tenant states also require showing just cause.” The
requirement of notice is procedural protection whereas good cause is a substantive
one.'® These requirements aim to protect tenants, generally considered the weaker party
in the relationship, by ensuring sufficiently stable conditions or secure tenure.”
Generally, tenancy law aims to achieve this objective without creating an unbearable
burden on landlords so that the market can still be attractive to landlords and
investors.?® Thus, the aim is to create socially desirable and economically efficient
outcomes by balancing the interests of tenants and landlords.?' The social objective is to
make affordable housing accessible to those who have no means to obtain it by
themselves.

Unlike termination by the landlord, the requirements for termination of an
indeterminate period lease by the lessee are generally not stringent in many
jurisdictions. Usually, showing cause is not required and the period of notice is shorter.

Jason, R. eds., 2014), https://www.tenlaw.uni-
bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf. (last visited May 12, 2019).
15 See the Michigan Truth in Renting Act (Act 454 of 1978, MCL 554.631 to 554.641),
http://www .legislature.mi.gov/documents/mcl/pdf/mcl-act-454-of-1978.pdf. (last visited Mar. 29, 2019).
16 Alberta Government, Residential Tenancies Act Handbook for Landlords and Tenants, Residential
Tenancies Act and Regulations, (2018), pp. 27-28, https://open.alberta.ca/dataset/a2767396-099f-43d0-
932e-1ec75bf458f3/resource/15cc7bf1-89c6-4baf-9393-ce82d28f3850/download/rta-handbook-bw.pdf.
(last visited May 05, 2020).
Florence W. Roisman, The Right to Remain: Common Law Protections for Security of Tenure - An Essay
in Honor of John Otis Calmore, 86 N.C. L. REV. 817, 831 (2008), available at:
http://scholarship.law.unc.edu/nclr/vol86/iss3/9 (last visited May 20, 2020) See also Schmid, supra note
12, pp. 10-14; SCHMID, CHRISTOPH. U., AND DINSE, JASON, R., EDS., MY RIGHTS AS TENANT IN EUROPE:
TENANCY LAW AND HOUSING POLICY IN MULTI-LEVEL EUROPE (2014),, available at:
https://www.tenlaw.uni-bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf. (last visited
Mar. 30, 2020)
18 Ibid.
Schmid, supra note 12, at 10-11, 18. For more on this see also Yee, Gary, Rationales for Tenant Protection
and Security of Tenure, 5 JOURNAL OF LAW AND SOCIAL POLICY 35-60, 48 (1989), available at:
https://digitalcommons.osgoode.yorku.ca/jlsp/vol5/iss1/3. (last visited May 19, 2020); Haffner, Marietta;
Elsinga, Marja & Hoekstra, Joris, Rent Regulation: The Balance between Private Landlords and Tenants in
Six European Countries, 8(2) INTERNATIONAL JOURNAL OF HOUSING POLICY 217-233, 220 (2008),
available at:
https://www.researchgate.net/publication/263652684_Balance_between_landlord_and_tenant A_compar
ison_of_the_rent_regulation_in_the_private_rental_sector_in_five_countries/download. (last visited
Mar. 29, 2020).
2 Schmid, supra note 12, at 10-11, 18.
21 Ibid.
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The rationale is the recognition of the position of the lessee as the weaker party who
needs protection. Termination by the lessee is, however, out of the scope of this paper
as the case at hand involved termination by the lessor.

3.1.1 Just cause

In pro-tenant jurisdictions, showing just cause is the first requirement to terminate an
indeterminate period lease by the lessor.” Just cause is a legal ground for termination of
a tenancy. Usually, just cause is established when the lessee defaults on his obligations
which include failure to pay rent, anti-social behavior, and damaging the leased house.?
Causes that are not attributable to the tenant such as own or close family dwelling and
change of purpose of the dwelling also constitute just cause in some jurisdictions.*
Many European countries including Germany, Norway, Sweden, Denmark, Finland,
and the Netherlands,” and some states in the U.S.A. such as New Jersey and the District
of Colombia® fall in this category. In those jurisdictions, termination of a lease by the
lessor is permitted only if there is just cause. Ensuring higher security of tenure is the
priority in those jurisdictions.?’

However, in many jurisdictions, showing just cause is not required to terminate a
periodic tenancy.?® A periodic tenancy is a type of tenancy that continues after the
expiry of the fixed term lease or after the expiry of the statutory minimum lease term.?”

Shelter UK, Time for Reform: How Our Neigbours with Mature Private Renting Markets Guarantee
Stability for Renters, (2016), p. 14,
https://england.shelter.org.uk/__data/assets/pdf_file/0005/1289615/Time_for_reform_FINAL.pdf. (last
visited Feb. 10, 2020).

2 Ibid.

For instance, in Germany, use of the premises for himself, members of his family or of his household and
inability of the landlord to make appropriate commercial use of the premises due to the tenancy contract
is considered as just cause. See Cornelius, Julia, Tenant’s Rights Brochure in Germany, in MY RIGHTS AS
TENANT IN EUROPE: TENANCY LAW AND HOUSING POLICY IN MULTI-LEVEL EUROPE 323 (Schmid,
Christoph. U, and Dinse, Jason, R. eds, 2014), available at: https://www.tenlaw.uni-
bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf. (last visited Mar. 30, 2020).

Shelter UK, supra note 22, at 7. In those European countries, a lease is normally made for an indefinite
period (for life) and termination is permitted only if there is just cause. Ibid. European countries that do
not recognize contracts unlimited in time include Portugal, Spain, Italy, Austria, France and Belgium. See
Schmid, supra note 12, at 39.

% Florence, supra note 17, at 834-835.
Schmid, supra note 12, at 10-11.

28 Many countries in Europe and States in the USA like Michigan and Provinces in Canada like Alberta have
those types of tenancies recognized in their law. See generally Schmid and Dinse, supra note 17; The
Michigan Truth in Renting Act, supra note 15; and Alberta Government, supra note 16, at 27.
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In contrast, in jurisdictions like South Africa,*® China,* Hong Kong,* Japan,* the State
of Michigan in the U.S.A** and the Province of Alberta in Canada® showing cause is
not required to terminate an indeterminate period lease. Accordingly, the lessor can
terminate the lease at any time and for no cause. Freedom of contract is prioritized in
those jurisdictions.

Ethiopian residential lease law on private renting follows the latter approach in that
cause is not required to terminate an indeterminate period lease. This is certainly true
under the Civil Code.*® Accordingly, the lessor can terminate an indeterminate period
lease anytime and for no cause. However, certain aspects of government-owned houses,
which were administered by the then Agency for Rented Houses, whose rights are now
transferred to the Federal Housing Corporation, are governed by special laws.” The
principal laws are the Agency for Government Houses Dissolution Proclamation No.
1022/2017* and the Federal Housing Corporation Establishment Council of Ministers
Regulation No. 398/2017.” These laws contain certain rules that differ from the Civil

'Periodic tenancy’ is renewed automatically with no fixed end date. It can be ‘month to month’ or ‘week to
week’ tenancy depending on the frequency of rent payment. Ibid.

3 Socio-Economic Rights Institute of South Africa, A Tenant’s Guide to Rental Housing (30 Sep 2013),
available at: https://www.wits.ac.za/media/wits-university/faculties-and-schools/-engineering-and-the-
built-nvironment/research-
entities/cubes/documents/A%20Tenants%20Guide%20t0%20Rental%20Housing.pdf. (last visited Mar.
02, 2020).

Chinese rental market is unregulated following the 1998 reform and is led by the market. See Stein, G. M.
Commercial leasing in China: An overview,8 CORNELL REAL ESTATE REVIEW 26-33, at 7 & 30 (2010).
Research Office of the Legislative Council Secretariat, Tenancy Control in Selected Places, IN16/16-17,
(2017), p. 2, https://www.legco.gov.hk/research-publications/english/1617in16-tenancy-control-in-
selected-places-20170707-e.pdf. (last visited May 15, 2020).

* Wakabayashi, supra note 14, at 422.

* Michigan Truth in Renting Act, supra note 15.

Alberta Government, supra note 16, at 27.

% Civil Code, Art. 2966. The section of the Code on lease of houses (Arts. 2945-2974) governs private
renting as well as many aspects of renting of public houses.

35

The Agency was established by the Agency for the Administration of Rented Houses Establishment
Proclamation No. 59/1975 as amended by Agency for the Administration of Rented Houses Establishment
Proclamation No. 133/1998. Proclamation No. 59/1975 as amended by Proclamation No. 133/1998 was
applicable at the time the suit was initiated. It was, however, repealed, a few weeks before the Supreme
Court rendered its decision, by Agency for Government Houses Establishment Proclamation No.
555/2007. Proclamation No. 555/2007 was in turn repealed by the Agency for Government Houses
Dissolution Proclamation No. 1022/2017, which is the relevant law today.

Agency for Government Houses Dissolution Proclamation No. 1022/2017, Federal Negarit Gazetta, Y ear
23, No. 54, 2017.

¥ Federal Housing Corporation Establishment Council of Ministers Regulation No. 398/2017, Federal
Negarit Gazetta, Year 23, No. 19, 2017.
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Code. An example of such a rule is the one on fixing the rent amount. Rent is generally
fixed by the Corporation and not negotiable unlike in the private sector.” Another is on
who rents these houses. These houses are rented out for government officials and
employees per the decision of the government.*! Except for such aspects, the Civil Code
regulates renting in government-owned houses including the issue of notice. The
Cassation Bench and the lower courts rightly based their decision on the issue of notice
on Article 2966 of the Civil Code.

In the case at hand, the Agency raised grounds to justify termination of the lease. The
grounds were building of own house and non-payment of rent and water bills by the
lessee. The lower courts ruled on the issue and ordered the lessee to pay arrears.*” By the
time the Cassation Bench entertained the petition, the lessee had paid the arrears.
Nonetheless, the Agency raised it as one of its arguments and the lessee never disputed
it. Failure to pay rent by the lessee is a breach of duty. Unfortunately, the Cassation
Bench did not entertain the issue of whether failure to pay rent constitutes sufficient
ground to terminate the lease. In some jurisdictions, including those that are strongly
pro-tenant, failure to pay rent is a sufficient ground to terminate the lease with
immediate effect, without observing a period of notice. For instance, in Germany,
default by the lessee to pay two months’ or more rent entitles the lessor to terminate the
lease by giving extraordinary notice with immediate effect.” Had the Cassation Bench
grounded its decision to terminate the lease in the absence of notice on the failure of the
lessee to pay rent, it may have been a better conclusion.* The Cassation Bench did not
do so and hence it missed the point.

3.1.2 Notice

Unlike just cause, serving notice of termination is nearly universally required for the
termination of an indeterminate period lease by the lessor. Notice (to quit) is defined by

10 Ibid., Art. 5(8).

1 Ibid., Art. 5(2 & 7).

Para. 2 of the Decision; translation by the author.

3 Cornelius, Julia and Rzeznik, Joanna, Tenancy Law and Housing Policy in Multi-level Europe, National
Report for Germany, pp. 129 & 166,
https://www.academia.edu/29211165/National_Report_for GERMANY_TENLAW_Tenancy Law_and_
Housing Policy_in_Multi-level Europe (last visited June 10, 2020). However, if the landlord’s demand is
satisfied termination is not allowed. Moreover, the tenant has one to two weeks’ time to vacate the house.
Ibid.

" However, Art. 2952 of the Civil Code states that a period of notice of 30 days’ should be given by the lessor
to the lessee when the lease is made for a year or more and two weeks’ notice when it is made for a shorter
period. This suggests that it is applicable for fixed term leases and not to non- fixed term lease.
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Black’s Law Dictionary as “[a] landlord's written notice demanding that a tenant
surrender and vacate the leased property, thereby terminating the tenancy.”* Notice is
not defined in the residential lease law section® as well as in the section on the lease of
immovables in general” of the Civil Code. It is, however, possible to deduce some
meaning from Article 1773(1) of general contract law. Article 1773(1), which deals with
the form of notice, states: “[n]otice shall be by written demand or by any other act
denoting the creditor's intention to obtain performance of the contract'.”® Notice can
thus be written or oral communication. Whatever its form, a notice contains demand
or request of the person serving it. From the cumulative reading of Articles 2966 and
1773(1) of the Civil Code, we can deduce that notice for termination of a lease by the
lessor contains demand of the lessor for the termination of the lease and vacation of the
rented house by the lessee.”

The primary purpose of notice is the protection of lessees.®® Notice and the ensuing
notice period inform and enable the lessee to get ready about the eventualities of
termination. Typically, it will enable the lessee to find a suitable new home and move
out in time.” Besides, notice serves a crucial purpose in case of termination of an
indeterminate period lease. Since the duration of the lease is non-fixed, any party who
wishes to terminate the lease has to communicate this fact through notice. Thus, the
decision to terminate the lease and the date intended for termination are
communicated to the other party through notice.”

Because of its importance, jurisdictions make serving notice period by the lessor
mandatory to terminate an indeterminate period lease. The difference is concerning the

5 BLACK'S LAW DICTIONARY, 8" ed., 2004, p. 3376.

16 See Civil Code, Arts. 2945-2974.

17 See Ibid., Arts. 2896-2944.

8 The Ambharic version uses the terms ‘191 3@¢f ®LI° (bA AL ETT.

The lessee has also similar rights to terminate the lease. In fact, Ethiopian residential lease law can be

categorized as liberal as it contains no meaningful protection to lessees. It does not recognize the unique

disadvantages of lessees as it treats the lessor and the lessee in the same manner, as equals, who are able to

reach optimum agreements through negotiation. For more on this see Mihret, supra note 9.

" Florence, supra note 17, at 829-831. See also Malkawi, H., Bashar, Regulating Tenancy Relationships in
Jordan: Pro-Landlord, Neutral, and Pro-Tenant, 25(1) ARAB LAW QUARTERLY 19 (2011), available at:
http://www.jstor.com/stable/23025221 (last visited May 12, 2020).

1 The lessor has also an interest to obtain possession of his house without undue frustration. Hence, the

notice period should not be too long. See Victoria State Government, Security of Tenure - Issues Paper:

Residential Tenancies Act 1997 Review - Fairer Safer Housing, November 2015, p. 15,

https://www.westjustice.org.au/cms_uploads/docs/westjustice- rta-review-security-of-tenure-

submission.pdf. (last visited June 10, 2019).

The Private Rented Sector in the New Century, supra note 11, at 32.
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duration of the notice period. Usually, the period of notice ranges from two to six
months. For instance, in Austria, the minimum notice period is one month where rent
is paid monthly or shorter and three months for tenancies where rent is paid longer
than one month.” In England and Wales, the minimum notice period to terminate a
periodic tenancy is two months.* In Sweden, the minimum notice period is three

months.* In the Netherlands, the minimum notice period is three months.*

However,
the notice period increases by a month for every additional year the lease has been in
place until it reaches the maximum period of six months.*” In Japan, the notice period is
six months.”® In Germany, the minimum notice period is three months while the
maximum can be up to nine months based on the length of the tenancy.” Accordingly,
after five and eight years of occupation, the notice period becomes six and nine months

respectively.®

The importance attached to notice can be seen from the effect of its non-observance. In
many jurisdictions, if notice is not served, if the notice period is shorter than what the
law requires or if its form differs from what the law prescribes, termination cannot take
effect. In such cases, the lessee will continue to live in the leased house. For instance, in

Hofmann, Raimund, Tenant’s Rights Brochure in Auatria, in MY RIGHTS AS TENANT IN EUROPE:
TENANCY LAW AND HOUSING POLICY IN MULTI-LEVEL EUROPE 32-33 (Schmid, Christoph. U., and Dinse,
Jason, R. eds., 2014), available at: https://www.tenlaw.uni-
bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf. (last visited Feb. 16, 2020).

51 See Sparkes, Peter, Tenant’s Rights Brochure in England, in MY RIGHTS AS TENANT IN EUROPE: TENANCY

LAW AND HOUSING POLICY IN MULTI-LEVEL EUROPE 217 (Schmid, Christoph. U., and Dinse, Jason, R.

eds., 2014), available at: https://www.tenlaw.uni-

bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf. (last visited Feb. 12, 2020). In England

and Wales, indeterminate lease terms are not recognized in their laws. There is instead periodic tenancy,
which exists when assured short-hold tenancy that has statutory fixed end date of minimum six months is
continued after the minimum or agreed period. Ibid.

Béath, Olivia, Tenant’s Rights Brochure in Sweden, in MY RIGHTS AS TENANT IN EUROPE: TENANCY LAW

AND HOUSING POLICY IN MULTI-LEVEL EUROPE 816-817 (Schmid, Christoph. U., and Dinse, Jason, R. eds.,

2014), available at: https://www.tenlaw.uni-

bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf (last visited Mar. 16, 2020).

% See Hafida, Bounjouh & van Veen, Menno, Tenant’s Rights Brochure in the Netherlands, in MY RIGHTS
AS TENANT IN EUROPE: TENANCY LAW AND HOUSING POLICY IN MULTI-LEVEL EUROPE 589 (Schmid,
Christoph. U,, and Dinse, Jason, R. eds., 2014), available at: https://www.tenlaw.uni-
bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf (last visited Feb. 16, 2020).

57 Ibid.

8 ‘Wakabayashi, supra note 14, at 446.

Cornelius, supra note 24, at 324. However, if the landlord lives in the same dwelling with the tenant, the

minimum notice period is twelve months. Ibid. See also Davies, Bill, et al, Lessons from Germany: Tenant

Power in the Renal Market, Institute for Public Policy Research (IPPR) Report, (2017), pp. 14-15,

https://www.ippr.org/files/publications/pdf/lessons-from-germany-janl7.pdf (last visited May 22, 2020).

0 Ibid.
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Ireland, an invalid notice of termination results in turning the tenancy into Part 4
Tenancy, which has alife of three and a half years renewable every four years.®! Further,
proceeding on an invalid notice carries criminal liability for the landlord.®* In France, if
the notice to quit is not made as per the requirements of the law, it becomes void and
the lease is renewed for the same period (3 or 6 years).”® In Switzerland, when the
requirements of serving notice are not met, termination becomes void.* The rationale
behind such robust rules on notice is the protection of tenure security to tenants.®

In Ethiopia, the pertinent provision of the Civil Code on notice reads as follows:

Art. 2966. Termination of lease for indeterminate period

(1) Where the contract of lease has not been made for a determinate period,
notice may be given by the lessor to the lessee or by the lessee to the
lessor.

(2) In such case, the contract shall terminate on the day when, under the
contact or the law, the second term of rent becomes or would have
become exigible, had notice of termination not been given.”

Pursuant to Article 2966(1), the lessor who wishes to terminate an indeterminate
period lease has the right to do so by serving notice to the lessee. It is also true that
notice of termination can be served anytime irrespective of the duration of the lease. In
other words, whether the lease has been in place for a month, six months or more is

' Jordan, Mark, Tenant’s Rights Brochure in Ireland, in MY RIGHTS AS TENANT IN EUROPE: TENANCY LAW
AND HOUSING POLICY IN MULTI-LEVEL EUROPE 379 & 389 (Schmid, Christoph. U., and Dinse, Jason, R.
eds., 2014), available at: https://www.tenlaw.uni-
bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf (last visited May 26, 2020)

2 Ibid.

Cornette, Fanny, Tenant’s Rights Brochure in France, in MY RIGHTS AS TENANT IN EUROPE: TENANCY

LAw AND HOUSING POLICY IN MULTI-LEVEL EUROPE 293 (Schmid, Christoph. U., and Dinse, Jason, R.

eds., 2014), available at: https://www.tenlaw.uni-

bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf (last visited Apr. 15, 2020).

¢ Wehrmiiller, Anna, Tenant’s Rights Brochure in Switzerland, in MY RIGHTS AS TENANT IN EUROPE:

TENANCY LAW AND HOUSING POLICY IN MULTI-LEVEL EUROPE 838 (Schmid, Christoph. U., and Dinse,

Jason, R. eds., 2014), available at: https://www.tenlaw.uni-

bremen.de/My%20Rights%20as%20Tenant%20in%20Europe.pdf (last visited May 26, 2020)

See Schmid, supra note 12, at 10-11, 18. See also Yee, supra note 19, at 48.

The authoritative Amharic version of Article 2966 reads as follows:

AATDN) LI P1LLT PLEL @A NN “TAP

1)  Phof @A PHLLID- AA1D() LI 47807 ANLR ThE-R7 NINF@F BLI® 1hof hhs-RF
AN oF LFaa =

2) ALY 7 LB &N Ane PPLOND: (IN.Ef DA BLI° (Il 720lT 1ThIR Phoe ey P
NLheANT ¢7 DEI® DA NN “INd TN D47 18NT +C Nf NhEANT 7D 1107 #7 10
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irrelevant.” Further, showing any cause, let alone just cause, is not required under the
Civil Code unlike in many jurisdictions.

Article 2966(2) sets some subtle rules. The important rule is the one on the duration of
the notice period, which is set in an obscure manner. The phrase in Article 2966(2): ...
the contract shall terminate on the day when ... the second term of rent ... would have
become exigible, had notice of termination not been given” determines the day the lease
terminates. (Emphasis added). Here, the phrase ‘the second term of rent’ refers to the
next term of rent or the next rent due date.*® Accordingly, an indeterminate period lease
terminates on the day when the next rent becomes due. The question then is when does
the next rent become due? Article 2966(2) does not tell when the next rent becomes due
and hence it does not provide the exact date on which the lease terminates. Rather,
Article 2966(2) aligns the date of termination with the rent due date which is governed
by Article 2951. Under Article 2951(1), the rent due date is determined by the
agreement of the parties or by the law in the absence of an agreement. In this regard,
the law prioritizes the principle of freedom of contract. Accordingly, the parties can
agree for rent to be paid weekly, monthly or quarterly.” If, for instance, the parties
agreed for rent to be paid weekly, pursuant to Article 2966(2), the lease terminates at
the next rent due date which is a week after. If rent is paid at the beginning of each
month, then the lease terminates at the beginning of the next month if notice of
termination is served. However, if an indeterminate period lease agreement fails to fix
the rent due date, the law determines it to be paid at the end of each month.” In this
case, the lease terminates at the end of the next month when notice of termination is
served. This rule implies there is a period of time the lessor has to wait before the lease
terminates. This period is tied to the rent due date, i.e., to the time the rent is paid.” If
rent is paid weekly, the lessor has to wait for a week for the lease to terminate, and if
rent is paid monthly, the lessor has to respect a month to terminate the lease.

Ethiopian residential law does not thus provide minimum lease duration.

% The prevailing Amharic version uses the term “-+hJ-¢ fh.é-g Havr P2 LoLhLANT +77.
% Ethiopia does not have specialized institution to gather detailed data on rental housing. However, from
personal observation it is possible to conclude that rent is commonly agreed to be paid monthly.

70 Civil Code, Art. 2951(2).

71 Still, Article 2966(2) is not clear as to when notice should be served. If for instance rent is paid at the
beginning of each month, can the lessor give notice at the middle of the month or on the last week of the
month or should it always be served at the beginning of the month so that the lease can terminate at the
beginning of the next month? In some jurisdictions, the notice period is counted from the day notice is
served irrespective of the rent due date. However, in Germany, notice must be given within the third
working day of each month. The position of our law seems that notice must be given at the rent due date
so that it can terminate at the next rent due date. This would, however, make the lessor to wait until the
rent due date to serve notice.
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The period the lessor has to observe before the lease terminates is what is commonly
called a period of notice. Although it is implicit, Article 2966(2) talks about a period of
notice. The use of the word ‘shall’ in Article 2966(2) means that observing a period of
notice is a mandatory requirement to terminate an indeterminate period lease.
Accordingly, the lessor cannot terminate an indeterminate period lease without serving
notice period to the lessee. As discussed above, the duration of the mandatory period of
notice is equivalent in duration to the rent due date.

This line of interpretation is also supported by Article 2967(1 & 2). It states that the
new acquirer of a leased house who has the right to terminate the lease “...shall observe
the period laid down in Article 2966(2) ... [a]ny stipulation to the contrary shall be of
no effect.” (Emphasis added). The period Article 2967 states unambiguously is the
period of notice the new acquirer has to wait before he terminates the lease of the newly
acquired house. As discussed above, the notice period is equal in duration to the rent
due date, i.e., if rent is due monthly, then the period of notice is one month. Therefore,
Article 2966(2) deals with a mandatory period of notice for the termination of an
indeterminate period lease.

Under general contract law, there is a similar rule regarding contracts for an undefined
period. Article 1821 states: “[w]here a contract is made for an undefined period of time,
both parties may terminate it on notice.” One can note the similarity in wording
between Article 1821 and Article 2966(1), particularly, in the use of the word ‘may’.
However, contract law is clearer on the period of notice and its mandatory nature.
Article 1822, which is captioned as ‘period of notice’ states:

(1) The party who terminates a contract shall comply with legal or customary
periods of notice.

(2) Where the period of notice is not fixed by the law or by custom, it shall be
reasonable having regard to the circumstances.

In both sub-articles, the word ‘shall’ is used, which signifies that serving a period of
notice is a mandatory requirement or a prerequisite to terminate a contract made for an
undefined period. It also states that when no law or custom fixes a period of notice, a
reasonable period of notice must be served having the circumstances into account to
terminate a contract of an undefined period. In any case, a notice period is a
prerequisite to terminate a contract of an undefined period. Although Article 2966 is
not explicit regarding the period of notice as Article 1822, the thorough reading of the
provision reveals that notice period is a mandatory requirement too.
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In the case at hand, the Cassation Bench ruled to terminate the indeterminate period
lease between the parties in the absence of notice. The Cassation Bench clearly stated
that serving notice is a right but not a mandatory requirement for the termination of
such a lease. The Cassation Bench seems to have reached this ruling by taking the
phrase in Article 2966 (1) “... notice may be given by the lessor to the lessee ...” on its
face.”” It is true that in legal language, the word 'may' does not imply a mandatory
requirement or a precondition; it rather shows an option for the doer. The Cassation
Bench seems to have taken this literally to conclude that serving notice is not a
mandatory requirement to terminate the indeterminate period lease.

This writer, however, argues that the word 'may’ in the phrase “... notice may be given
by the lessor to the lessee ...” in Article 2966(1) is understood by the Cassation Bench
out of context. The contextual and logical reading of Article 2966(1) shows that what is
put as an option or choice by the use of the word 'may’ is not whether or not to serve
notice to terminate an indeterminate period lease. The choice is whether to continue
with the indeterminate period lease or to terminate it. As a lease for an indeterminate
period does not have a fixed end date, the law gives the lessor (or the lessee) the right to
decide on the end date of the lease. The word 'may’ signifies only this option. Once the
lessor opts to terminate it, then serving notice is not an option. In other words, serving
notice to the lessee after the lessor exercised the right to terminate the lease is not a
choice left for him to make; it is a mandatory requirement that cannot be escaped.

The expression used in Article 2966 can be contrasted with that in Article 2965 which
deals with termination of a lease for a determinate period. Article 2965 states: “[a]
contract of lease made for a determinate period shall terminate as of right on the
expiration of the period agreed upon without the necessity of giving notice.”
Accordingly, a determinate lease terminates out rightly at the end of the agreed term
without the need to serve notice. Article 2965 explicitly spells out that notice is not
necessary to terminate a fixed-term lease. Similarly, if notice were not considered as a
necessary precondition in Article 2966 too, it would be put in such an explicit manner
as in Article 2965. The wording in Article 2966 is rather different and does not state
that notice is not necessary or mandatory to terminate an indeterminate period lease.

Furthermore, while interpreting Article 2966, the Cassation Bench should have taken
into account the nature of an indeterminate period lease itself. As discussed above, an
indeterminate term lease is a type of lease that has no fixed end date the parties knew in
advance. Hence, the decision of the lessor to end the lease and the date on which it has

72 Note that the Cassation Bench has not sufficiently reasoned out why serving notice is not a mandatory
requirement.
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to be ended has to be communicated to the lessee by giving advance notice. In the
absence of such notice, the lessee cannot know the decision of the lessor to terminate
the lease and the date to vacate the house. The nature of indeterminate term lease
makes serving notice to have no substitute to terminate the lease.”® The decision of the
Cassation Bench to terminate the indeterminate period lease without notice has thus
failed to consider this fact.

The Cassation Bench should have taken into account the purpose of serving advance
notice as well. Advance notice enables the lessee to prepare for the eventuality of
moving out of the rented home.” The lessee needs adequate time to find a suitable
replacement home and to pack and move out.”” Thus, the lessor should not only be
required to give notice but also to give notice period that is adequate in duration to do
all those activities. The requirement of a period of notice is a safeguard to lessees from
arbitrary removal by the lessor. It aims to provide some degree of tenure security to
lessees who are considered as the weaker party in the relationship.”® The Cassation
Bench’s interpretation of Article 2966(1) that notice is not mandatory to terminate an
indeterminate period lease and evict the lessee is against this purpose of notice.

A related issue is how the Cassation Bench understood notice. In rejecting Tadele
Abebe’s argument that he should not be evicted without notice, the Cassation Bench
reasoned: “nearly a year has passed since the respondent was sued to leave the house
and until only the First Instance Court made its decision on the case. Hence, the
argument of the respondent that he should not leave the house because he was not
given advance notice is not acceptable”. This means due to the length of time the
lawsuit for termination of the lease has taken, the lessee cannot object termination on
the absence of notice from the lessor. This implies that the lessee was informed of the
decision of the lessor to terminate the lease via the lawsuit. This begs the question of
what constitutes notice and how notice should be served.

As discussed above, the cumulative reading of Articles 2966 and 1773(1) imply that
notice of termination by the lessor can be written or oral communication containing
demands of the lessor for termination of the lease. What is not clear from Article 2966
is how notice should be served. The special section on the lease of houses, the general
section on the lease of immovable and the general contract law section of the Civil Code
are devoid of rules on the issue. In other jurisdictions, such notice may be given

The Private Rented Sector in the New Century, supra note 11, at 32.

Victoria State Government, supra note 51, at 15.

75 Ibid.

For more on the rationale of tenant protection, see Yee, supra note 19. See also Id., at 27.
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through certified mail, by state agents or process servers, or hand-delivered.”” Although
Ethiopian residential lease law does not provide the manner of serving notice, the lessor
can serve notice either in person or via registered mail.” It is, however, hard to conceive
of alawsuit as a means of serving notice to the lessee to terminate the lessee. A lawsuit
is a petition to a court of law for the determination of one's legal rights.”” Notice, on the
other hand, is a demand of the lessor served to the lessee, not to the court, for the
termination of lease and eviction of the lessee. Normally, a petition to enforce one’s
right through court is taken after the required procedures including serving advance
notice are taken. As discussed above, serving notice is a mandatory requirement in the
absence of which indeterminate period lease cannot be terminated. Hence, the decision
of the Cassation Bench to terminate the lease in the absence of notice based on the
length of time the lawsuit brought for its termination has taken is erroneous and
contrary to the concept and purpose of notice.

3.2 The Issue of Compensation

The second point worth commenting on is the issue of compensation decided by the
Cassation Bench as the right of lessees. The Cassation Bench held that the lessee could
only request compensation for the damage suffered because of termination of an
indeterminate period lease without being given notice.®* This conclusion of the
Cassation Bench is however unfounded. Neither the special section on lease of house
nor the section on lease in general of the Civil Code provides compensation as a remedy
for termination made by the lessor without notice. In contract law, compensation is
provided as a remedy for breach or non-performance of a contract.*> Termination of a
contract is not a breach or non-performance of a contract. It is one means of
extinguishing contractual duties.*” Hence, the issue of damage cannot arise in case of

Most countries in Europe and the Americas follow this approach. See, for instance, Cornette, supra note

63, at 293. In the U.S.A,, there is what is called “process servers” who serve legal documents including

notice to quit.

To the writer’s knowledge, there is no state agent or institution to serve notice in civil matters in Ethiopia.

Under the Criminal Procedure Code, the police serve summon to suspects. Under Art. 364(1) of the Civil

Procedure Code, notice can be served by affixing the same in some conspicuous place and by publication

in newspapers.

7 Black’s Law defines a lawsuit as “[a]ny proceeding by a party or parties against another in a court of law.”

BLACK’S LAW DICTIONARY, supra note 45, at 4499.

Para. 6 of the Decision; translation by the author.

81 See Civil Code Arts. 2945-2974 and Arts. 2896-2944, respectively.

8 See Civil Code Arts. 1771 & 1790 cum. Arts. 1821 & 1822. Generally, Arts. 1771-1805 talks about non-
performance while Arts. 1819-1824 deals about termination.

8 See Civil Code Arts. 1806-1856.
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termination when done as per the requirements of the law. The procedure required to
terminate contracts for an undefined period is to provide a period of notice, which may
be set by the law, custom or set reasonably in the absence of both.* A party can thus
lawfully terminate a contractual relationship by providing the required period of notice
with no duty to compensate whatever loss the other party may face due to
discontinuation of the relationship. Now, the Cassation Bench interpreted Article 2966
that the lessor can terminate an indeterminate term lease without notice. If, according
to the interpretation of the Cassation Bench, the law allows termination without notice,
there is no reason for the lessor to compensate the lessee for any damage incurred
because of a lawful act.

The Cassation Bench might have made this decision to protect lessees. However, lessees
are better protected when arbitrary termination of a lease is prohibited by entrenching
the right of lessees to a period of notice. The requirement of a period of notice is a
procedural due process right widely employed to protect tenants in many
jurisdictions.®*® Accordingly, the lessor must serve advance notice of termination to the
lessee before a proceeding in a court of law for termination of the lease and eviction of
the lessee is initiated.*® Otherwise, the lease cannot be terminated and the lessee
continues to live in the rented house.*’

Further, requiring lessees to prove damage suffered due to termination of the lease by
the lessor without notice is burdensome for the lessees. It is costly, time-taking and
gives the lessor more power over lessees.®® Hence, it will not be effective protection.
Moreover, compensation is requested after moving out, i.e., after the lessee suffered all
the ordeals of removal from their rented home and after all the insecurity suffered.
Pecuniary compensation may not always adequately compensate for the loss in this type
of relationship. Some scholars argue that loss of a home can cause harm beyond
economic harm for a home “represents things that money itself can't buy place,
position, relationship, roots, community, solidarity, status.” Thus, the decision of the

8 Civil Code, Arts. 1821 & 1822.

For instance, in the Netherlands, although compensation for termination is provided as a remedy in some
cases, it does not include when termination is made by the lessor without notice. See Hafida & van Veen,
supra note 56, at 589. For further reading on the issue, see Schmid and Dinse, supra note 17. It details
tenant and landlord laws of European countries. See also Florence, supra note 17, at 831.

8 Ibid.

Ibid. see also text accompanying notes 61-65.

Yee, supra note 19, at. 40-41.

Bell, H., Deborah, Providing Security of Tenure for Residential Tenants: Good Faith as a Limitation on
the Landlord's Right to Terminate, 19 GA.L.REV. 483, 530 (1985).
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Cassation Bench, which inappropriately sought to replace the requirement of notice
with compensation,” weakens the protection afforded to lessees by the law.

4. Conclusion

In Agency for Rented Houses v. Tadele Abebe, the Cassation Bench ruled, by
interpreting Article 2966(1), that serving advance notice by the lessor is not a
mandatory requirement to terminate an indeterminate period lease. This is, however, a
flawed judgment reached based on a wrong understanding of the provision. The
contextual reading of Article 2966, the nature of the lease and the purpose of advance
notice dictates that serving notice is a mandatory requirement to terminate an
indeterminate period lease. Since an indeterminate term lease does not have an agreed
end date, the end date has to be communicated via notice. What is optional under
Article 2966(1) is whether to continue with the lease or to terminate it. Once the lessor
decides to terminate the lease, serving notice is a mandatory requirement. Further, the
duration of the notice period is fixed by Article 2966(2) to be equivalent to the rent due
date which may be determined by the agreement of the parties or by the law. The
requirement of notice is a procedural due process right that aims to protect lessees. It
enables the lessee to prepare for the consequences of termination. However, the
interpretation of Article 2966(1) by the Cassation Bench, which is binding on lower
courts,” erodes this right. Hence, reinstating the right of lessees to a period of notice
through revision of the decision® or legislation is of paramount importance.

%0 SeePara. 6 & 7 of the Decision; translation by the author.
91 See Federal Courts Proclamation Re- Amendment Proclamation No.454/2005, supra note 3, Article 2(4).
92 Ibid.
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