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ATLIUTN haoART @

NhaoAdL, aoAh- PATINHE €34 UATE £ T PP AMNPT £ILo-
Paq oo@F $ILTFO®- WP AR A0 PRU-ET SHT NFfhe Panlst
FUC AILNGCUF® IAR 10 PAU4F ATeICF NPAN-  PATDLST T
LEIPG NN ALEA-TICT? PAGTINNG  PLES En1h® PP $AT7S
NPAN PATPLETE 936 TICS NXIN-YAN aohhd LADT ARYT PATDLST T
AT8.U9° AABNS PATAS. PATS XM YANT TC19° Aaohmt (210
MRt AFINHE T NU-ATE 38T P90 AFNLT TICT GTFw-::"8

U--9° PUAFE €7 HGI4PF AS ATUNLT NaG oo&F €7 P91.574% hS
PO ALT PATF®F TICT NPAN PavlSt WHOI9ULE LA PAT@-9°:"7
afh, A7 9°4A 0919 LUTT 188 LOAT AGNEL: ATe AFINHE
VS £IR@ PP PPFT b 1914 ov9Pvé (1HC1LD- PO d- AL
eam- an+£e ‘good writitng style’ eo.a A7 +Ho1i@- OHLS0T ooy
2% IV HeD AFMPTVTFD PAT ALGET POAmMT oot INCE hAL
PrMPAD7 ANMA ao9°vé Phmbov-T U7 CFOeD PAP AUE Té
ao P17 AgvAR NG

YOHY Avg 00T UATE TR PTLAO- ANMAX haG oo F £TE @6R, PAT £TE AaoINK
£V V& Phmebael] 1o

15 Croom-Johnson, supranote 13, at 264.

16 Alison Marriott; James O'Connell, A Language Teaching Perspective on Professional Legal
Edlucation, 13 J. PROF. LEGAL EDUC. 147, 161(1995).

Yo hery-:
8 71 hejv-:
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ALY FICT 0TPA ATIVNHET A28 VNS 34 TF@ PoLmbao- h30N2F
PO HTUF@ FICT AP 1827 L h7 °f OGooM@- L7 LAAT
@00 LPSA: PATINHE €73 U-NFE £IRTF@ AP AFLPT LPCS
PAR oo@F £ILTD AP ATUNPTI® hD WP R4 RUETT NPAn
AN Pl S 8L (MY ANEDIS 1@ PHALE EWLh®  PATT AN
gl &t P @6 1A ATLovlST AMNE BTAA:S guge eeLrINt
PNt M 0T PFA £k TN 0h? %734 /legal jargon/ hana- -

POMID7 1PN ATIMPAN A7& €h? MATPE VALK ovEao( CANT N4~
£7%G WA oowld hFA4S  hFIDE AUET 1o eGP T
TMMNETICS “I0AMT LANTI° AILVUT N&ATFa £S5 QWA oowlt P46
CHHOE AU6TS N1&T AT8L5G ATSUP° 26 o Tao @f +7C
ADT AT8TN A%1LL7 o7 STCNFA: ANV AL 77 HooSP Chq X e
h? 4 NANT 09RO GAT° CN-chT WEIPUE AL Phaow ik
wPSTOS MTPEI® h19202FE  E9°C CateXe7 AT oL1? -
ho°0l- GA9° Ch? @bt P {3 T@ PTLGLD FISCT DG ooy
ALMETCI:: NooP'r9° AIMVT HIISCHT Aao@ g NF°04-+ GAT° C17%-
h? ANTEIVE AL Navao ol 0 (PO h16-P €h? 7L4-1A0TF T A%180C
oG PUNI° hACXEPR I°UCS +ovl1s TLP P 18I 10

2. tavlT6PTF AT MATIVHT £7% avReG T90+9° LaoCMA-?

adh 135@m oot neA Hoo? 40 PhO-CT  RLICOALLT P9°CI°CS
POINETNLe £ AL P04 APF NTICET ARG Phavd@- PTCEN T
TYE&0 ATPOPO PADCT AT PPLNF®F NLEP £ APSmbav-§
A78.0904% hALCAA:D PMICET AFC PTEEN:TT AXPOPA AOhEooC
L0 AT 2T NPANPRT MH-CKELT L4P k7% PT hOTIANINIC DAL
PAm-CT SLACALLT PN H149G PI°CIC €78 A8 P91 htAh et
N+-ACHELT 915G ANEP? 1AV 'INCH Ah.h h1930F Adh 205@- hein
Hoo? h299T &40 N H®NY aodh ECav ¥ GA9° Ada: ALIAP 4734 NaolP?
ATANMA:Y hECaTE N Fan1e  LLTNLET  P4NPS  PaT I oF
ALTIAR PI°CICS PvTavt 7% NaolP? N9A9° aAda: LL8 AIATIAPA:
ALININI® 215 A2

¥ oWy h7p-7 1% 1621

2 Philip G. Althach, The Imperial Tongue English as the Dominating Academic Language,
EcoNOMIC AND POLITICAL WEEKLY, Sept. 08, 2007, at 3608-3611.
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®L AFINHE €7 OFeoM DAV LH NGATTTF ha9°A Al DAL Wl1é-T
L1M7 NLEP P76 €% ALCID Nav1N1IN AL L1502 gug° A7
PFAD NovEavlf PHAL NEH7Te PP T NIA® A%héhG AFIAH
PLLONT GA° htq PADSTINLS P7ATh POALYT PAFINHE £73%7 PA
FEGPT GAT° APE £TE NN PRLACAELT POINTI14LE  PI°CIPCS
vtaot €3 ATSPT AdTAFA:Z QAU L NASE AL RLACH. L
NYNC PhGdh £IEPT  P9Le0H9°C  PA9°:P NaAGidh @NT  ATIAHE:
LLINRE T TCEINTT  WAT ARV AT (NN A%iéh)
PIINTI9LLE PICCIPCS PV Tavt £ PIm- £IADAN-::2

NHY NAL PHHLHGT avlBPF +avd-®1LPTF AF°T NATINHE £74 avlq§
MAFI® AILILLAT AaoANT ST (1909° A+ 248 QMoo PCS P
PP PIPCIPCS Voot aoR LT Poldbaot NahehE NATINHS
NAAT CATIVHE 7% G246 (P AICT 10 A9 oPd AhGHE
FIVCT FEI° avIPUC avavl-avCS TINEIS PS@- av-PP Pm-Lod DL
A7 Ay 2C FLEH POLYAM 8L IPCICET POLLATICNT ookt
Moo PCE AJAL CAVPTT FPEG A7%LhNE P4LL471 /prestigious, reputable
and indexed/ oo LSCNFA: AMNVT ONLCHT POLLY790 PI°CI°C
XLET AT D NATIANE  £7% o9 0too- GT@:: hHv P9°7L80-
PGSO 1PN +avl-TIPT MATIANG &3¢ 292401 9070 AGN9° hbé-
a027T  /global readers/ 44T AgoPT 1@ AGAC AdG ATNLT
1L aoWP? W% MPTUF@ Chavlém /2¢- MAT PI°CIC 17¢-
@0 A7Smen TINFA 10::28 2U NAAT PIPCIPC ¢ 0T aomen
AI°CI°4 aS A1avl-21lm- &07 PFA he £A PIS NC P2LeAT 490G
-

oo Pr9° PhaILT 1ovd-214 PI°CI°CS Voot £LE Aeopnt hol19°0 T
Rt LLES  FPErE WG NANT ovd-o14PT AP aomey:d

Z ANAM ovlF
https.//en.wikipedia.org/wiki/List_of territorial_entities_where_English_is_an_official_lang
uage PULA@-? £L-1K AT

%9y hogy-::

B #y hetv-:

% W hotv-:

2 ALY AL “ANT9° @R9° n0g™ AT IAHF®- “Publish or perish” eol.aa-7 Nhets +9°vCt

TROVE PULENTIOG  avIPVeTE PovavlonCS  PICTET@T  @-met PUINEIS LT
CULINOD-F7 avé PN NN LNA::

% anam ool¥ Peter P. Morgan, 7he Importance of Being Cited, 129 CAN MED Assoc J, 9
(1983) gavarnk:::


https://en.wikipedia.org/wiki/List_of_territorial_entities_where_English_is_an_official_language
https://en.wikipedia.org/wiki/List_of_territorial_entities_where_English_is_an_official_language
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ntmea?® 0t M oomeh ATLeoNACT NTTIANIA AL RIFA:
A3 OP®- Aot GNP AP4R Moo LINCS 0 hLI1LN-90::
NARLY NA7& WIC Ptao PI°CI°C #7¢- hinls WG NGN9° hde LK
TP AL WAPAT WATHTS MAAT  Tovd216PTF  hivkmen 4850
ATOMI® G- 1IC 77 I°CI°4 (WIC £7% Navdetavo- 08t AGNT° hdG
VLTS Tavd-TIEPT avflh AATFAS AWIC O0T AMNLTF NF LT
S hdld 9°39° A, Ad1éE PULTLD M3 1AV NP MAAT GA9°-
hte  RIR/PT Lo ANHPC hGA9® Ade HLLTNTE WHAC
NAFCXeD-27 NUA P27 ONT ooléT BT ool ALMELPI*:: LYo
POVLPTT MWICK £7% PodeS L1019 QAT (WG U3 SPINPA:
L1LNPAI"::

+avl TP AT MW1GTo £ NNHT ALKS9° PoLA@7 TPE 0510
ng  htmett a7t T 0 Fan1é AT LT PRTePTT  ANLT
Nt ATTANT: FavdT1EL T ENTD Phe oo F £3% ho1LA 40T -
PNIePT 0T ATS £IE® L ALTAP PICCICC kIR WAL DIC
PHLPH 1 ATE IR PATE AIC Ndue-PS PE £ aoPr ANF
ATINT2ICE A9°CIPCS vTav T N ALLCIM- LTFAAN: £IE® A“INTICH
A°CI°CS vhoot N ARPT oL ALTAP £k (scientific language)
L8 NG TNF LECNFA: NaoPH9° A FeaLT I°C NPAE Ndud-PS
Pre 3% RE 10H9° h0LS AR Nk @M @4& POHOT oo
APMETCI: hHu- IC +LLH PoLhAm MA@ 1PN NA1S- £7% P124-
MNPHG P, AMGTT ATLAN LATTITIT 188 1w PIPCIPC AU
NAN-0AE AU-G PULAPD PSS 188 +avlo1bm PANT +avl-T1L PTG
PHCS ALP@OFFT 26 MPLYFS N29NM$EYY; aomdao 1@ PHY A UG
ANLT LV VS NPLYFS 09INEATE PhmeaVTF@-? R U-6ET AN NAD-
LevAhnt:  A7€9°  NAYICE @L9° NANT  ChATeafe £IRPT 134
AN PST@7 STHNA: LU 188 $29° A hTmPOd PLIE® ALIAP
ao P hdoolP? IC NPT F AL T4 AlkéT A7860M LLCIPA::

COHIDT TN ATIMPAN  9°I9° AT, PhD IPUCT  PON.avl-avéot§
POLRSGT  AAAT  PhD I°UCFE AAA Poo-f HCE 9°U-¢3F  ASTT:
AMNETE  AhT? 0Aa-PLF: AhTD +94PTFG  AMAT  19°VCT HCR:
FOVPTFG  Favl01EPT (WP ICIS UL £k WP UG
NPT - LA ATULLT 1A T1ELT WSl 1w

3. MRS LA TR U3

LY AeA 0AFeXRe AN PATF@ WITS Ph? oXYPT 7ANPT
PI°CI°CS Putovit £k Otavdnd 9°7 LAA? NATPXREL ATICES ANT
PAAN P76 £TIEPTT Noomedd® P94 Oh? I°CI°CS Voot 9°7%

2 @ POCIC ALTTT (WIN.2F7) Oaoaht Banks McDowell, 7he Audiences for Legal
Scholarship, 40 J. LEGAL EDUC. 261, 261-277 (1990) govAn-k:
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LavNAN? PR av9°Ve7 A9°T NATINHE £3% aodeG 994+9° LANIAN?
oA ANCT L AMT 88AAA-:

3.1. £9°C9°CS vtavt £327% oot T 9°% LAA?

NATeEL Mh? 9°CI°CS vtoaot &% AS Peth 2C%E P24 &7 PF
aoh  PA@ TR 907 LaohAA POLA®? 18P havaoAhFTF N
PGS FIPUCT  POINENLLS RICCIPC % NhavAnt  NATPRS
FEATLYIT PA@ hT 9°7 LAAN PYLADF YT AFanl9Ce-AT: NhGHHE
FIPUCT  APE APR 20(1) AL ATLtamAl @ NAAT  £IEPT AL
TVCT  eohmt @R9° TST 91l ANdAL S WAETT  0dtkeC
POIIED9° Chavts FIPVCT +29° POINTOILLe £k ATINHE 100 hiv
Ph?  AFPAR PI°HEMD Noow/lidd: PTINEO940G PI°CIC €% AT INHE
LP79° ahdAL PS AT AZICET I°C NANT Phldt £IEPT 9°CI°C
LG MNTI® ATLOLTA 1@ hHY mPAN £7.91 Nenelé CTIEm-9°
+E9° PoLeNLLd IPCIPC NHAP NAléE $490 AT AL Navaopolot
NERTAS, TN79C TIAC 47T PPIS PTINLAI® API°T PoL110 aolP? A28SANT
PAPS. WIPR 24(3) LLYDIA: 9090 ATH. PHY ATPR 9A°T ONheE
TIVCT ROV POLLLDT PIPCIPC APMem, AaomPI® Phdbaom (PP
$L9° (A hme0i® ha7Px 20(1) 2C AMI°LT OSIND- K7L 9°CI°C
NANLAZLD ANA P27¢- &% aowlokS avgtav- Pa1bET OB TIC
PLPCRS PIINLAI API°T 91110 hPY ha7I0HE @ O Phlék:
£IEDTF goovl-ooCS IV ATLOLFA 10 LUTT 1AL hEHID 1T
IC NG90 PGFch AhATT POINLAI® API° hao1 0t ADf PhTD I°CI°C
NATICES NAAT Palét £ILPT oo S 90F9° NheE  T9°vCTH
APB. PLbL aolP? ATTIHOAT::

W s FPUCT APE 0Fan21é heh? TI°VCTS 9°CI°C I2C AN T
PAT®7 AAT N12T7 N3a0l9°C +avAOg £I°890 AL, oo lN WFTANT::
A°AN  PETFA 2COT TTARE  TE-avd Nraoph Peh? TIPUCT?
Nhe+E  FPVCT  HRTTE MATINHE  £7% TINETIC A0 (LRI
AZLLANANLE e URd AT 24 AL ATIPA AT LILDT
aM+Id® AILTLFA  PaopndA:S hr ATLLAMOND- U ¢ AL

0 AHY AL NATPAR 20(1) NATICE®S NATINHT® 8 oohhdh LA@7T ALY AN LAA:
a0 @ $2 “The medium of instruction in any institution, except possibly in language
studies other than the English language, shall be English” ¢e1.a a7 hnw ¢9°728m.
CATINHE @ PE QATINEOILL £k NF POLGIC oo @ PIPCIPC £I%kT Ntavaht
OHY 70-0 A7P& 2Tt AddAal P77 ¢ “the medium of instruction and research (...... )"
UL hé BaeCOT AILINC ovlavt LFAA: POALYT LAD-G ANISE P10 PATICTFD-
PE Moo DATINHE &3 0HanT1S ACICETS ieT Ch16ET £IEPT PICCIC £k
ALCT aoMPI® WILTLFN avlST A FTANT:

31 FDRE MINISTRY OF CAPACITY BUILDING, FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA
COMPRCHENSIVE JUSTICE SYTEM REFORM PROGRAMME BASELINE STUDY REPORT, 287
(2005).
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TP’ ALAA N4oLol-D 1941 IJHM 999 31av- 173G (PAANTE 9°0C 0T
POLLYVI T hTT NF ALWPT PhTD IPU-Ld PIPCIC 767t ArLTLaIC
ATLANTE DAKT AGVTh QAoo-PPT h9°SLCONTt ao71€ W78 9°CI°CS
vtavt leolP' PIPCICS Vhavt £329° ANC ootk hLPCI:: NaoP-9°
Peh? T/IAT POINEo4P £ ATINHE LPP9° 0hD /0TS NAAT
ANAT32 999 dokaoe PR IPCIPC Voo tT £ hATIVHE £7% 0Hanclé
PPRAANE P2v¢- £73% hao P} Po9.0900 9°19° Phaoiif- aow /it PAIS::

e th 2C9 T TTRAE TCE4-00- hlY O Ha14 Pa e8P h? ooRbt+S
AAT Ch? X UET NAIC ade L8 AR T/IATS AKD OQAao-2 DT
a0 ATBAVFD LavAnFdA::® Ch? R UAET NAIC Abe LLB AGUFh
NAgo-2 DT avlh hAVTF®- AA7 PI°CI°CS PvTavt &% 9°F aolP? haNt
PILAD: 188 ANC ook PO 1@ AU AP 0N a0 UL
PATINNGE  £7%  Ch7 FARTT aIPC Che s UG 9T
COINTNLLS  PIPCIPC £7% ATE. ChuLolrd a7 INVES CHANT UANTE
Proe £7% hBLATC: NaoP19° NATINHE 74 Cdtao- M7 9°CI°C
AUET Ch? MAao-2PTF W NDS NPAA HLET® N2e L1 TPA
N> 290N ANT 24 102 BUTT aowldP TIC Aaodle9® ¢hTD 9°CI°C
AUETT haTIVNHE D 7% T AT NAAT PhAN P76 £ILPTF TN19°
1887 P UL PLCIPA: AMLTLIOPD NATCHE hNT7e NAL
P HALE £IRDT BTN AUT NaTeA L MA- e U-sd NPCN LH
ONT NATHY hO9778 0AL £IEDPT (U-A-9° aviAqG TIA+9° A7L7TLFA
PCP ATLNILIPNC ATI9° AKX 10+ NaoP-9° (HY BU4 A9°rH ¢HhAm-
h914 NAAN PA¢- EIEDPT ovRqG 994+9° Yo PHY AU PS
aAONTI°  PIPCI°C  26-PTF ATV AhAt  OAao-PPF 24T aolP?
ANVF@- P99A NaoP- AS P99FU AhAT QAao-PPTF Po4- €74 PhAA
Pl RIRPT NaoPSTFD BV ho14-  PAND ao§tY o

Ph? I°CI°CS Vtavt £3% 7L ATINHE aoPF Adlt ©f P7LAD7
TeE AavavpAh NPOTE LB PItaoAht@ PhT aoRLFTT PACTAT
02T 1o APAA PAMC BC RLACAL PhT? ooX'bt CACThT
7007 NiaoAht  PIPCIPC AUETE  UFFPTI PR Ut  SAAPTSG
PANF LT NATINHE ®BI° Na%ICE £ A Tooe A9 TM NIAX
PAPIMA::3 RINY A UET BULD avEavldf (ALNT £3% W38 Fav-
Oe9° mL AA UATE RI% ATV La0 PACTRT AN BIAIA:P
PaCTat A0 OFHOENE oP 1 0L AN UAFE €38 089° @L A%ICE

2 ¢hex e mNET NG Peh? aoR AT WILICAN oo T LFAAN::

% FDRE Ministry of Capacity Building, supranote 31, at 281.

3 Editorial Policy of Bahir Dar University Journal of Law, Art. 14(1) (2010).
B /L W70 WA 14(2):

~1~
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FCTI° T3 AT POIAIC 188 Adev1AkT PooRklk PP I® PG AHDIE AN
004 1AADNIFA::%C

oV 0US NATERE PN PANT PhT aoRLPTF PhCTAT ZAN AT
DG AGTFAI® MR LE hol oot RU-ET €% aolST w9 FAD-
NaTIVHE £3% Fenlé NACICE %7 990 0 tave RU-ET oS- Ty
10 PhFeRE D XL TIMY Ae@- SO AS AR mN$T
TNNC  Ph? R TT AL AN o Peh RFAAEY P20 A
ALt aAN T IO hhD X LET PACTAT A0S 0120C AP0&NT hAo-
Usd PI°L8BM €MD I°CIPCS v Tavt P28 NATINHE &3¢ NF oo
ATLANNTS NAICES NAAT PhAA P/7¢ £ILDT PI°CI°C R U-ET7
MA+I° ATLILFA Y-

3.2. Ph7? P°CI°CS Vtavt £1%S PTh 2CHE £ ARYTS Hamddeht

NATFCEEL LaolAP LI°NENLP LTANAN M1 a0 1/2+8 RIPX 5(2) AL
ATLAaANT D Plalolrd a0V P26 I ATICE OPF PlaLololit
AN NANTI® PPLOT@m7 P74 3% (h? ATLTLONT L7730
NHLVI° aow i PPAANE (W10 322 31 PAANTT P £ ONIPA::°

NaoP19° PLoLol-d av31/71 P&-Fch ANNTF P24 £7% A%ICT A7
PeRANTE PaUFh ANATF P4 78 LA PPAANTE Cve T 1@ LIV
LA A7L1TaoATID PSR CYE P £IEDPTF ACICTS PPhANTE
P £IRDTF NPT Nh? HOETS NAAT AhAt 99247 PICCICC
PePF P9 taot 7 NaHE® MATIAHE €3¢ 1o 7IC 77 OHY
AUS oof AL ATLTINAD NATFPESL hT? XLl Poolovl P P:
vtaot T Pdan FU-ETF NATIVHE £7¢ (LHI8.9° PaclCE TCI121Tm-
T A7 A 23490 NG LV PAACXE Ph? aoX LT h0d-C 11993
9.9°. AhhoM®- 205m. PX 40 PPmA A7 hHe 07A Nomt+ PAT
fomt AUVET 7 0héd.@ oo€anl® (RANT NAZICT ®LI° NATINHE
&1k NF OrA4 ST MATICE &3¢ NTF AP+24 9993 ao- P9°CI°C
2P TF° NNOHF NG Y NFF CAFeE e h? aoX Lt AS AT PhD
X LET N HALE L PHhaoe PIPCIPC EPF £ 907 ATTL9.0v0A
NHCHC &PCa::

% pp-oomPP haf OCE PH ICT NOMC BC LLACAL PR Tt L& TCLACS PookLk
PLLT® PG ANDE::

S NATHVS MANT Oh? aoR LT NAZICE £73% DAL Fao. PIPCIC 24 PF PHLLIMT (4
£ 804 hly 0T LA@-7 700 hEA U-AT7 LooAht::

B PATCKRE Lufole AP LAPNENLE LTAAN MIDFIVEF LL4A 19T IJNMF APE ®TC 1°
(1987 9.9°):

¥ Wy ho9v-T A7PR 5(3):
O AMNNTTE PAT®7 PAAAN h1a0 7231 &1V P T Gavhivk::
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NavEavl @ P9 tavpnt@ Phteaf w7 aoX'bt Pavfavl @7 $1956-:7
vtaot PR 1 &TC 17 LHT Y0 (LY AT9° P9°CI°C A U-4Fa 7
£Otavt PALI® (hB.LC (PhACEE 11w 1P av 32T Che s a-
G/t TEHETE N4 BCE TTFSNT (P489Le 58A A0 RLNCA L
h? 4irdt oo9PUC PIN$) AS AAT D6N7 (FCL LLOEC @-0T LOs
PING) GTF@:: ALY oo PT PO AIC WIT NooPSTo- h%ICE
AES TN AATIE TN IPCI°eTr Pt NATINHE €78 NP H°
PATICE D FCTI° ABTD 099, hbd-dN ANC FH° INC: PR 1 +TC 2%
Pdban. PIPCIC A U6T? NFPavAhT N1avAdl aodh N0 A1C WIT
TATI° NEF 07 (PPSTIP PLA A0 RLNCAL Ph? 4hdk ao9°uCs
PANC AL /0T TEHETE 9N4) AS NECE TTENT (PP891P 520
A0 RLACAAE 7 dhdvt TCLOC) P1i4 W7 hPSo PATINHE O
PE UT ATF PATICE TCTOTF@ ANC TH NG M@ A1C W
NATINHE £ P1A4 PI°CI°C r246-LPTF PhATICE TCTHYFo? 17 A1
aNE Po90tao- +0C NovkLt PX 2 £TC 15 2 2 PR 3 #TC 15 2°F
PR 4 #TC 19 #TC 27 PX 5 €TC 1725 337 A78.0-9° hPdk 6 Adh P&
20 &40 PTAA:Y PR 21 AL hiboo- PIPCI°C AU-62T ONT Ph?s NF
PAZICE D TCT9° ANC (L H9° $EPT PI°CI°C 76-PF NATINHE &7
oo P PR 22 BTC 1 AR Pbav PIPCI°C A24-PF av-p Nov-p-
NATINHE 3% CHbave (WPF PATICE TCHVTF@® ANC hdJ1avg®:
NPE 22 £PC 2 AL AL I°CI°C AUS NAYICE 7% (19° PANE
PI°CI°C AUET PATICE TCTH9° ANC hdFTavd®:: PX 23 &TC 1 ASG 2
oo Nlov-p NAFIVHE &3% eotooe GT@: hHy LA 0PATERE hY
XYt Pbaoe PIPCIPC RU-ET AAE A hAPT ONHPC  U-A9°
NATIAHE  £7% ¢atoo- AWP7 Dy 0AL  AZLtavAR IO PhoICE
FCHUTFO? 17 A7 999 Fao- 24 whh 1992 4.9° &40 ¢Ta- hily 071A
97 LU HC AP TLAS PO 0PN APPL oo

ALY NAL PaTeXe PhT aoX L7 NOé® P40NTD NU-AT °n2 84T 1o-:-
XLk N0L9% K124 NaoPrS  N3A Phedoot R /0T

N PhACRE D R 15 DAL RTC 2 (1957 9.9°):

2 NPK 4 RTC 2 AL UNT ATCRLPLET Af AT LavdO NAFCEEL NET AL AWI8.U-9° At
oo (1PA h8n G7C AT IC 026 “CACH LT hl ACONT NI4T ONHLLY KUET
T4 avae” (1FULA Chn PI°CI°C 2746 TmF hATaoPi::

BNPX 5 €PC 17 27 § 3 ATCRLD-LT PI°CI°C 6 Tamd Latao- A7 W8 MWT POrF>
a1C WIT P9°CI°C /26-PF NATIVHES NaTICE £ PTF FlaoPin::

4 N1966 9.9°. P+Cavl®7 PATCXS ANPTG N1967 9.9°. C4LL1m7F CA°Co%T AD-T +htde
+LI° (LA P8I SLA A0 RLICAL hT it ALLOTICE PINS P@-F WIC avd°Vi-T
NG M@ NI TG NFTFo MAFCELPET avd°ul-T ACHALT Noog°E hdRx 11 €9°¢
P°CI LT M7 NaoR bk 099,00 o0 A48 PCM-£7 RTC APehhavls hNAmM 7 APPH h7LaoA)
ao iU SFAN: TIC 17 $LI° A hPR 1 E9°C \LLT AIRINLD PS®-F ChTINNTGT PES
CATICE DT FCT9° ANE P2INHY° AHIC hHY 03T ATEMeA® Adh 19902 avfavl ¢
&L NF PTAA:
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POLLAT LT @ Ch? ovX AT PHVT aoR'bT LA Agohtd ovIhié-Tor
NATI2PC 10+ DY 03T AAT Ph? aoR LT AATICTS AMAT PhAA
Pe RIRPT POAMTT 03 NA4 ATPTAT: POMC SC RLNCOA h7?
XY TINT Ao M@ PR RLACOL h? AL PUCTIP
PLACAAL Ae@- SNL@F ATeRET BCTA A& AIAN ASNNT AS PhTeRE
MNBT 9INC Ch? R LFT7 77E5NANT::

PAMC 4C RLOCOA Ph? ooX'bt (12002 9.9°. Ptaowldt (P77 SV AU-G
ANDTHOENTE 1H 40 PR 6 #TC 17 ANFTIA: $29° (LA AZLmeNIo-
Pl CACTAT AN PICIC A U-ETF NATIVNHES NAZICE &L DT
MAFI° PTLFEN aolPF IARI® AOhU-F hihaot PI°CI°C A U-6TF @-0T
Na?8 PG U-A9° NATINHE &3 ¢ tao- GF@-::*

AL I°CI°C RUET Uh PECE TTHTI° Nhavddl vl ha?s N0+ C
U-O-9° NAFINHE £ P dtooe STF@::% haty v-at ANt T o9 AdT
NA%ICE 7% P91 Jvtavl  Phovim KCLT NF GFo:: gV Uit
PATeEe PhT oAl 1992 G.9°. E9°C APthhA®- ham- av31e IC
FavAARTT Ad®-: LV AT PFA® O(UANT PCRTET Yari POULPT
NA%ICE €7 ATINEI® @A TINEGYT Cavdel: PACTAT 7°A0. GT@-::
PLI° (LA AFLAamAN IO ookl AV TavT POLPCN 226-PTF NATINHE
&7 LHIEI® CATICE D7 TC1HI° 17 AT? “VF9° ATLTILFA Paod Lk
00 NTAKR ANPIPAA:Y® hHY P98 NAYICE 7% A6 9019
A tavd-o1lm PHb® A% WIE. avfavldf  (ATIVHE 27 ChRd
PI°CI°C AU @ h9ICE 7% +C1H° ANC P99 oo +90C ook 'Ltk
PCATONNTS NF PAAD 188 aolP'r7 10

NHT Ae@ SN A.hh. 02007 G.9°. aod9° PEavl (WPF NovR 'k
Pabane PICIPC 24-PTF NraovAhT Ah AL WG SC LLACO L Ph7
XL harSs W0EPC U-09° NATINHE £9% ¢ dtav- GF@-::%°

S hi nAg 272G “M30d ¢TC 27 LaoAnt::

B NGV W8S VLT PINC a0t AVFSRCS AMPPI® ch? PLHE97977 @NF hilh A3
NECLRT A8 PPLN 72717 4 ARG 8C RLOACA L P07 aoX b7 (2006 9.9°.) LaoAhk:

A davdT1EPF AT NATICE LI OANTF  PhAN C/7¢- LIRPTF ovAeG  TINT9°
AIRTILANT AaolGT P The CADT FON-NFEA Bovhrk::

® eavglk 770N, hrbx 15 “all contributions that appear on the Journal shall be publihed in
the language their author has originally authored then’’” gAN (AR73a POVL@Y):: NATIAHT
&7k CTHIE AUETT OL ATICE HCT® SIS CATHLNINT PN PTCTIC mlar
ALNDLG 407 PFA OATPE oomPd AT ATRILTFA LU 0V4  19°FA: hHu DAL
ATLTINADS OUL@ hat OCE PR JC hRLID $A ovM@E AILALAD Lo bd: ChCT AT
a0, 0FLOENT L0 2V 142 NAcotaE FRRNE PPNIeET TP AT (PO oomeP:
hat @Ck £ ICT ¢I9CT SO0 2TC 36):

49 Aschalew Ashagre, 7ax Appeal Procedures in Ethiopia, 8 MizAN LAW ReVIEW, (2014)
Lavpk::
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PULONE Ae@ L@ A.h.h. h2012 E9°C Nlaod-+9° AL £A L7 NaoX'Ltk
PO Jtav. PIPCI°C /4P T av-p Navh (AFINHE €78 ¢ Foo GF@-:
NaoZ'Lt: AL AZLTIAO@- PI°CI°C A U-ET7 NATIVNHES NAZICTE &£I1EPT
YAFI° LFAN: LU OUS LUT AUS ANGHIENT 1H £40 NUL%TP Aear
@ PHtavr VA PAT ITTE O ALTA NPR 1 RTC 2 AL
NA%ICE &% Patav PRCE T 9970 FoA:

A leaeT ECSA AT AIA AENNT ALk, h2008 9.9°. E9°C av9°
Peanl (P77 hh?e PI°CI°C /745 h&CL TTHT meh, U-h9° PI°CI°C
2ePTF NATINHE &9 ¢ Ftav- GF@-::

ey UNCAL ECSA A% A hA.hh. 2007 9.9°. €9°C P99.019° (P77
2V 0Vvé T PFA@m- v-AT AT NF O ho-: UAk9 ATIRT
NAT20HE  &£7¢ 4244 ST Putoeot €347 (Ntoodnt Pooi'lt:
CACTAT Z°A0 POLINOD- 9°79° TIC PAIV::

Ph oA MNBT P ooXL T hOlPHS 1998 9.9°. E9°C Nood19° AL
LIEA: $LI° LA NtaoANTSTo Nh? /0T Wl Fao. aoX LT (HAP
MY aoXLt P990taoF PI°CI°C 2726-PF NaHE D NAZICE ¢73% 134
ST NaoRLk AL NTAR A2etaoAnt@ PI°CI°C A U-ET7 NAICE
DLI° NATINHGE £7% T1PLN LFAA: QUT ooX 'Ll AR P7L0LC10 1IC
LSC NATINHE £7% POLPCNH PI°CI°C X U-ET PhICE TCIoTFo- aNC
LeCN 77 AT A9 AILTUTA “YavAhk: 1@ Lu9t $LI° (LA
A7 taoAn i@ ChTCARS Ch? ovXUt (vtoeet Féh PavPavl @ P:
hoogl Ahtam nINL@ Awe-C IC  Aavddlt Tl R 9°R9° AT,

0 40N OILONTT Chofoleh MPAL /0T ANC G0 TAeF Noo/: 57337 N0 15/2003 AS
Nloo/¢ 35621 NT#9>T 11/2001 MAM@- FCL AL P+LO I°AhF T £27¢- @-d $23 NTCENT
24 A2 1 HARAMAYA LAW REVIEW, 137-144 (2013) govAink:

14NAN ALSACET @Ch “IMNeTS PaLNTE OCtHéhT oohmt hGCL 0 NAMT WTAC
A.9%7 3 ETHIOPIAN JOURNAL OF LEGAL EDUCATION, (2010), 04 Ad09°CF Pov4.A9° adG &C.2 3
ETHIOPIAN JOURNAL OF LEGAL EDUCATION, (2010), 4§ 'ré NALT PRCL hdA09° Po131L0T
75 AYIL:- gomM9® @Pn aoMLN? 2 ETHIOPIAN JOURNAL OF LEGAL EDUCATION,
(2010) Nh? ooX %k hglovt PECE HTHT eohhd PULlmen GT@: hHY 0T6o949°
NFTVS h? TGSTS 9°C°C AI0HERT NMVAR VTTF Hef OFLLT TSET “AMé” N7
Con NEL1FTFa hNL: AALA APAS MLaohdA MLPVE PF0é- PIPCIC AU NaoR 'k
PR 47T 2TC 1 AL NA%ICT &9 T

2. “The Editorial Board welcomes articles written in Amharic and English, whether with or
without Amharic translation” a.A ACHh@ SI0F@F LIAWN: hHY PI°2L8@ 9°39° A,
NATINHE &7k Wl PIPCI°C 26PF IC PATICE TCTTT7 hNC “1PLN AN1SE
NLPIP° AavlVm +CT° NP D7 ovF3A49° AILDUTA 10 NovX bt Po9.0m: 9°CI°C
PEPF MAHE® NATICE £7% oot T @S CATICE D TC19° hNC “1H9° ovFa-
PoLeavANtF @ CooR Uk HLLNT PhT OAGv-LOF PST®IS APPCI4 7% AR Thedt
aOAMET 1@ LU9° T9NG. htddooVE 90T ATAC IS ANLS S PO A+ g0
£V 0U4 PIPSA::
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NATIVHE £7% P99.¢CN- PI°CI°C K U-ET7T PATICE FCI°PTFmT aNE
PN POLFN aoP'r7 aoX Ul (LIARI® AT NATINHET &£7% ¢HHDE
PI°CI°C A UG PAICT TCFav- A0C aAAFtao9®:: Ly ePINF 9°n3 e+
PCANVE PHCTHI° 24-@ hLh9 (ooPS NOVELLT AL 94 aS
Navems- AP7T SFAN: ¢FCroo- 24 Naok'bt AH2EF NAG Tdoo-
n7110¢- AOAF 290F° AmNET AAE AAANT N8 Fh 2C%E +PSL AP
Cch? OAoo-C DT A aolP' hPMETCI::

0h? 0TS NAFeEe m0$T  9990C holdtaot PhT oo LT
0614 (AT ANAT  PIPCIPC  P2e-PTF  avd19°  EI°LPA: ALY
vtaotF T Oh?  HOAT  helgtaot AR POLPLCOT@  Fhed o
NATIVHE 7% @9 GA Phlet £IEPT AL oolP'r 1@ (a4 AAA
PqTch ANAT NAGD-L2F TINAMES ChD I°CI°C AN TRt 9993 ao@-
XLt a8 LW Rk (AINETRE FavdT1LPTF PH0g PIPCIPC
AVETT NATICE &7% hTolh::>8

NtavAdgL, avdh PACLY Ae@ PCSA h2004 4.9° E9°C aftav AUP7
PI°CI°C AUETT NACIFT NATINHTS NA%ICE €78 TIPLAN WIL9LFA
XL NDAX  ANPIPTNA: oot PR 1 PC 1 ¢tao- P9°CI°C
AUET7 AZ°AA NFovAnt NATIVHES NACIE €74 ¢Jtao- GF@-::%

ALY Noeoanlh CT100-T U-At ooR YT T4 B9°CTF AP hdteoNT
£7% ATAC AGTh APLPT +LLT P7LPr NPT A Feh 2Cok
AN P70k T ADTPA NPAN: P30 hQLAT::

3.3. Ph? 9°CI°CS vtavt 7% AG PRbh 22CYE £7% ALt fhar
WL 3G Covsitd 1ANT

Ny NAL NHCHC wr8tovdntiao Oh? /0T Po9tao- PI°CI°C
AVET PEIA 22C%T MAPLOF 9°T O-0T PANING AMATCLD- L4 1
AP STF@:: A28 WG HE PFI°VCT +£9° holE8L9°0F hA%T O-OT h78
PANAN@-7 “9INLAN AINETICE PIPCIPCS PoIVNLAN AIATAT Aaodmt
AT LF@PA:D PR FNATIC (FhovAdl aohir AhMONL®- “TNLAN
NMPAN AGVFA QAL L79° (HAL 84T W L THIT @ a0 71T @-0T
A78 PICCIPC NCAT 1o DAZPCIC OCAT N7IG1C 9°CI°% ¢ -taot
27k PavlB CALL NaolP'r TART N3 LLHA: NaolP'19° W3e 4avl-29e
NLANT hPIIAIAS AGTh 2C%E MAPPLLT I°CI 67 1L4T h91LT
ANe ‘AT 1@ PIPKLOY ANAe 007 09U aomPP AANT: ACTT -
PLI° (LA AILtaAhTI® NAhSTLR heOT Wt tavlolé PULK L
Neo @0t (NAIC @NTI M@ A1CI°) AN 9°U-6-75 AP8.U-9° Aaohh-

58 P TGS 9°CI°C oot RTC 1 (2006) Lavihk::
¢ 1 OROMIYA LAW JOURNAL (2004) avih-k::
% ehqs TIPVCT APET WibA 47 Loohnrk:
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FU1EPTF 1 Weh? PP ATAC T RNV ATNET ANTFE@- 70T AT
ALII:  AGTh OAoe-PDTF LT ooPIS PCIeTT TPLT S
AOG-G T AZTARN  A78.0MT@ PoLeLCTS Ne TV ~#C%E o0t
PI°CI°C AAL-T77 PISNPI°TNT a0 31L ALCTT AN TONLD- L10A::

ANANIE S NE-@F PN BU4 NhT 9°U-¢-7S NG¥Fch NAao-2PF avhhih
aSC N 2T AR “A%9PMS YAt e oL G
PIUELDI® B PATT Ch? TCLNC APao-(LO 10: NAA aoAh- O-ALD-75
GCB7 Nh? 9°U-¢47 ANtI°VE AL PANGvlhH 85 thD hdreh, '1-::"%0
LAA: NATHY OU-Ak 0hT °f O0T 0N +P7e7 aohhd LA®- 775
AhT ao80C NM9° ANLAL ATLPI9° A'LU- OV BIAAN::S ALY +P7e7
av PTG ANC aoNéT AISAVTF®-9° Ne-@F LOTTHAA::%8 ¢hT 9°U-¢-38
Petch MAGo-PPTF 0901570 A5G PGSO LALL I°CI°CS vlavt
o' AT VAKX 1 PIPCIPCS  vtaok: £k haofNF@-  PeTch
PC%E £7% DHAC CR1TIND SALL AFAIC ATLFANL aokmC T4
9977 hGPIIC:

Aty AL A7& TPE ootk hWldl 103 WL PhD tavd2é NaFE LN
AGAI° A+q ATANS NAMAN®- AA- P94Fh AhAT QATPLLT W78 84T
ao P} LTAN PULAD TPE aow/l 3PS AaoAG@®- 999107 TPE 10 (HY
0Vé A1t ALY TPE (TIC) PHALE oG HLPTT aom$P9® LFAN: hHv
Nét NCATCRS M7 aXLT A Phid (ATINHE 7% e29.¢CN-
PIPCI°C 276-PTF7 ML hTICTE AS ML AAT PAAA P24 £IEPT A9°AN
Paodh, RLOACON L M7 T9°0CT N PhD ooX'bt @f TICET NACTLP
AAA POLTT Ch? T/ PR aoR LT (B9 AS 0491 PLACOAERT?
aoPEN BTAN) @FL ACI°FT POMC BC LLOACAA PhTD ooX'bt L h9ICE
FCTH PS> PATINHE D £7% FB. IC ANC 21H9° W18 h%14B
10::%° 2y A0C PHCTIC OATCLE TIHNS LH avmfd ALl 1 TIC
17 2l hoLTio- M3 Ahf AooH? ALY 0PAA- A A4 PoLTA
FGCT ST QY A% IC  PHLPHD  UAHE®  A%94-B
Favd- D hPSO PATINHE D AU N 1Fené ®L AZICES hAgL
OLAmeht AN P¢ RILPTF AFCTT AIBLPCN TILLAS  ANC
99+9° AHVI° +aoMAF Py ChALTTHS P 21110 ovhd\ 1@

5 Alexandra Braun, Professors and Judges in Italy, It Takes Two to Tango, 26 OXFORD J.
LEGAL STUD. 665, 665-666 (2006).

WL he7vt 1R 666
% #L hetv-:
SV AR CooquL 1A 096 L249° 207970 ANAm aol% Tsegaye Regassa,

Launching a Law Journal in Ethiopia: Key Points to Note- Visisblity, Sustainability, Quality
and Legal Relevance, 20 JOURNAL OF ETHIOPIAN LAw, 88-89 (2009) g.avan-k::
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POTED A99¢-F oot YAN halet NA-9° Ch7 0T b0
NAA TN U1 WTAC PI°CI°C Thd 2200 18917 NaoAfT NATH.Y
180T AL PILLLT PIPCIPC A24-LT7 NATICES NCAANE Pre- ¢4
Mpg° Y@ ALY AL ATE ATTIHN®- £977107 1PN Ad: NATHLY A4S
NAAR T80T AL NATINHE &7 9°CI°C 29495 29019° GA9° hde
TUNLANT  NPTF ALMPICI  (FUFO DAAPYE  ATCRPCRETII
ALMPI°I° (AFNNG 0L ALLA 24 AL TIPA OATILTFA): (oo P'9°
AZI0F9°  ALOA  ho0H9°  NdEPC NATHY  TE8¢T AL NATINHE &7
TNA+I° 4250 ALY 70 POLAA ALP79°:%0 hHU- 1PN JOC PHLPH ATE
50 hreoAht: (ATe 0P CLHCAIEON PT9°UCT  TLLNTC NAlét
POLTT RLOACAELT N9A9° hPq LLE F21LPT7 avdl A8 THG 9°M0
PP PTPUCT  C16hAT WA POINTO1Le IR h&T oL
ATINHE €78 LAO-M PULA AN AdliN-::% 182 NA24E TCAYT $CO (e
@216 ACAC nHLLINT NA PoLLNTS AN PR ALY L
ALY PHAm@- 9°n3e T POINEO1Le k@ L ATINHE £k CTLAOT
NP1 BHCAZEN aopAf CPI@-7 VA7 FMAT P9LA 10-::% AL AL “GVA”
POLAD PN BINGFT ARLLFE AovMNTE AAMNNS AACT AGETT
AaoAR P10 ALYT h&re IC LT PAT® T AIC PN h@b P77
ANTIPUC LTS ANFANTT A%aoAnt Y@ BU  POLPavAR @ W14-P
428 PANTF@® 18T hilek €74 @B N 278PT nhAéS hitaoe GA9°
atq IINLOANTI® ALMPar-9°: WI16-P AP PTG ANFIPVCLT AW18LL1G
ATEBeNN AWTP4T aoPST @9 ALPCI®: LUTT 4L PAMC 8C LLOCAL
h? XL 0Font eooAr9 OLP7 Rl ATRAS NooXbk Lbd
PI°CI°C A U-CT hollavrao(\t aopd.CH @-OT A8 1PN PI9°CI°% h1é-P
425 10 MAFCRE MG ATCRLP 424 AT P90 A+e h7
PAAMT AL P4 PI°CI°C AU-ET P£2LE WILTNNTF® aond.Cl: NN
POAPLINA: ARV AL hI°CI°¢ GHT NHen1é 9°CI°4 CTRéNT &7
ATLaoNL.CT 9% 0T N1 §C PR k? h14-PS NAAR ANTPP KB
nmg° e INC::

nL PPL0T7 Pooq ' 1ANTF Aoo NG “IATI° OCAANTE P e £
A6 TINEIS $LI° AN AIRTMPND N0 FISCTTT ool hQPCI::
NE28CHE 0T PIFE ATICTT I°C NANT PAAN P74 RIRPT

% anam oo2% Althach, suypranote 20, at 3609-3610 gaoAn-t:::
8L Wy hoqy-::
82 915 hojv-::
8 95 hojv-::

& aopd.ck “While not totally excluding consideration for publication of manuscripts on
international law issues, the Journal gives priority for contributions pertaining to Ethiopian
laws and international law issues relevant to the Ethiopian situation. This is intended to
promote discourse on Ethiopian laws where literature is scanty” gaaA::
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P24 POIMPHG PN awAVGT ATLAN LATTFS hATINHE €74 ®FL
ALY £ILPT PATIT WETTIS WG T-1ICTT aoCI9° AT 24 oo
10-:% AYY TUCT PGP AG PHEI® TACT STF@m-:: Hé AL $LI9° (LA
LV 0V OLMPAT® PooedtY YANT WAINS MAICE 7 AeG
MA+g° WAFEavl TACE PHE NF AL 119° TIACT Plo- LT AM:
ALY F28CHET PHE  AHVBCET PP CFATE ACHT DAAINL 1o
NaoP+9°  Av? WA+ 03 RPN 0L b avdov® MAFAT AINLUT
F8CETIG TIAICTT L7007 (10T NF PI°HLLLM TIC hOTCI:
Y 0V4 A h1TIICE U-A9° 1C 0HFA aom? Hé aofao(C hdNt::

PUIMPAL 1TOT

£ QUAS  TINLAN TNP  RCYVE AANTo: LV PNP RCHT
NLINKVT @ o071 2TF @O0T A38% O£7EG (h? avhhd LAD- oo INC
10 hAAT PLPT NHAP P 9P Ahé-ncC “14aoTr £9hA oo P
Ph? QAL P47 Thacd  ALANFTOS ALSNET hol0- 15T
ONT ATSS PIE@ 10 NA T AATPLo- PEIE Tacd NISIC F/0T
$CN  NAgoRC-NSE MRV DALoowCAa NS DA“Lam@- oeAh  NF
avGe T hBLAP: /0 PCN N1 Agehé-hCE NA U4 Ad AavaodltS
LHNE® APLONT hAd ooAN Aeohm i 8590 hPh €CS FhanAES (hD
aoCh AR Phoowld AIAVPT QAco-f@ (h? Wef 144G ¢tan-
AUETT 09010 91INNG avl8t LTCNFA: AIHLVU? A UET A7NN AavlS8t
A4 £7%S POAao-L@- P Thod NPT HLEACTE PATFO®- 180T
STm-::

AT FoP® NATCES Pherts  FPVCT R POINTO1Le &
ATIVNHE NaePr 7 F/OAT  P2I01H2948  £729°  ATIHT 1o
POINTILLS PICCIPC £7E POLINMA AT ABPHI° ha7IAHE &7
O A Ca PR e £IEDT I°CI°C 714G TINHI°T Chevts FuoeCHr
aAPE ALNANAY: Nh? HOATS MAAT AhAT 997 1ao PhD aoX LA T
NATINHE &3 NFan2Té NAZICES NAAT PAAA Pv¢- £IRDT aviq§
AN+I° ATLOLFA Poohndni: AU LA PR UL POLLavAN @
U7 AAE AAE MAZICE &% holdtoao. PI°CI°C AUETS PERCL HTHT
nteC 8% 0F29C N Fivdd PATOAM@ P 10 PhcTeR S
h? XLTS 0ChANE Prddao ¢hT 0T PoLeATLT® ook LT
NAMHE D NATIVHE €7 Moo+ PFm- AGFh MAge-2PTF +L.4 01T
AL NMI° @07 1o

PR LAE PACTAT NCLT 947 09110 FL&ta 9oL Fav P9°CI°C
AVET OTovd1607 FATTS W16-BS AAAR MR 7 £7Thde AW18.0r

8 hat OCe PH IC O1LLT 20 aomBP: DHY MAL 2I0F@00 ¢TC 367 Lovhhk::
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ATl aoMC RFCUVFPA: MATINHET £7% Avtoot P7L4CN PI°CI°C
AVET AU @ N0VLD OLI° NovR 'Lk PACTHT holk ®L A%ICKS
OL AAT PRAAN P¢ RIRPT AHCrovd TY ATT AL®: W8S av-
09747 WP5.U-9° 814G AAAR PI°CI°C Pl sBNMTF7 ASF NATHY
AL NATICES NAAT PAAN P76 $IRPT ATLPCN- PI°CI°C R U-6T
PL&oe  Noonm S ABUVL® “11Le  Nevnd A ooRLHE AGThA HCR
WAo-2 DT +LLN AWHAPT 1L LFAN: ooXLFE AINLVT P9°CI°C
AVET AGTh MAeo-LPTF +LLTN NP4 ANb@ WICE Ao+ 0AICH
&% A180CS AZINAAT Tl N7ILLT 418 Poowldl £398  avdli\
LTFAN::  FanlTIEPTI WICT £ °CI°C NLLCT PoLITUT 7
LAGIFIG  AVKCETT LITT° N°TINTG  ATLovhAhf NN 147
®L4 oo4et NATILFEN NITICE  ATSE Thedd e 0ATICES
NAAT PAAN Pre- £IRPT ovRQG TINTI° ovPav(CS ®LETI° 15
ANSTeP QA S A18PTA TiT 71247 LTCUTFPA::



To Whom Are We Writing? The Implications of the Difference between
the Language of Legal Research and Publication, and the Working
Language of the Justice System in Ethiopia

Nega Ewunetie Mekonnen®

Abstract

The medium of instruction and research of higher education institutions in Ethiopia is English.
Similarly, English is used as the medium of instruction and language of research by law schools in
Ethiopia. However, the working languages of the justice systems in Ethiopia are the respective
working languages of regional states and Amharic (the working language of the Federal
Government). This dissimilarity between the medium of instruction, language of research and
publication; and the working language of the justice system provoked this author to ask himself
the following central question. To whom are we writing? In relation to this the author believes
that it is very important to answer the question whether the language in which we are writing and
publishing will enable us to properly reach our potential readers. The author came to know that
in the past the Journal of Ethiopian Law used to publish Amharic translation of articles it
publishes in English. However, this good practice of the Journal of Ethiopian Law has been
aiscontinued of late. Even If legal researchers write and publish to scholars and students of the
legal discipline this author argues that they should also consider and have in their mind legal
professionals in the justice system. This author recommends that law journals in Ethiopia should
publish scholarly works of national and regional importance in Amharic as well as the working
languages of regional states,

Key words: Law, culture and language; legal research; medium of instruction;
language of research; readers of legal research

U
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Univesity. The author can be reached for comments at beleteeng@yahoo.com.
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Ethiopia and the Universal Periodic Review Mechanism: A Critical
Reflection

Mizanie A. Tadesse (PhD)"
Abstract

The UPR mechanism of the HRC Is designed to perfodically review the
compliance of each member state of the UN with their human rights obligations.
Ensuring the effectiveness of UPR requires states, inter alia, to set up the necessary
Institutions, prepare quality national UPR report and submit the same timely; allow
the active and meaningful involvement of CSOs at different phases of UPR,; make
responsible decision in determining which recommendations to accept or reject;
auly implement accepted recommendations; and design a strong follow-up system.
Ethiopia has done better in terms of timely submission of national reports and
actively taking part in the constructive dialogue compared to reporting to treaty
bodlies. The major gaps this article identified include: limited involvement of CSOs
in Ethiopia’s UPR process; exclusive relfance on ad hoc committees for the
preparation of national reports; rejection of widely shared recommendations that
could significantly contribute to the strengthening of human rights protection in
the country, absence of UPR implementation matrix and follow-up mechanism.
While resource constraints and lack of capacity can be mentioned as well founded
challenges, this article contends that the underlying reason for Ethiopia’s inadequate
performance in  the UPR mechanism within the available resources is lack of
adequate attention paid to human rights by the government stemming from its
developmental state ideological orientation. To improve its performance in the
UPR process, this article recommends Ethiopia to establish a permanent organ
responsible for UPR reporting and follow-up, allow the active participation of
CSOs in its UPR process, reconsider the widely shared recommenaations it has
rejected whose implementation will strengthen human rights protection, and fully
implement the recommendations it has accepted.

Key words: Universal Periodic Review, Human Rights Council, Ethiopia

Introduction

Up until 2006, the United Nations Commission on Human Rights (UNCHR)
was the main political body of the United Nations (UN) in charge of
supervising states’ compliance with their human rights obligations as set out in
the Universal Declaration of Human Rights (UDHR) and human rights treaties
to which they are parties. The Commission achieved ‘remarkable effectiveness in

" LL.B (Addis Ababa University), LL.M (University of Pretoria), PhD (University of Alabama);
Assistant  Professor  of  Law, School of Law, Addis Ababa University;
mizanie.abate@aau.edu.et.
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marshaling international public opinion against violator governments’ and
‘brought tremendous pressure to bear on governments whose practices have fallen
seriously out of line with international human rights standards.’* However, the
Commission was severely criticized for its double standards and ‘discredited [for]
its perceived [excessive] politicization.’

On 15 March 2006, the General Assembly of the UN passed Resolution
60/251 to establish the Human Rights Council (HRC) replacing the
Commission. Like the Commission, the HRC is entrusted with the task of
‘promoting universal respect for the protection of all human rights and
fundamental freedoms for all, without distinction of any kind and in a fair and
equal manner’;® ‘address[ing] situations of violations of human rights, including
gross and systematic violations, and make recommendations thereon’;* and
‘promot[ing] the effective coordination and the mainstreaming of human rights
within the United Nations system.”> Based in Geneva, the HRC is a subsidiary
body of the General Assembly of the UN and is composed of 47 elected UN
member states based on equitable geographic distribution.®

In order to address the credibility deficit of the UNCHR, the HRC is made
different in several respects. In terms of membership, while member states of the
UNCHR were elected by the majority vote of the 54 members of ECOSOC,
member states of the HRC are elected by the majority vote of the General

LLyal S Sunga, What Effect if Any Will the UN Human Rights Council Have on Special
Procedures’,  in INTERNATIONAL HUMAN RIGHTS MONITORING
MECHANISMS: ESSAYS IN HONOR OF JAKOB TH. MOLLER 169, 174 (G.
Alfredsson et al. eds., 2 ed. 2009).

Ibrahim Salama, /nstitutional Re-engineering for Effective Human Rights Monitoring:
Proposals for the Unfinished Business under the ‘New’' Human Rights Council, in
INTERNATIONAL HUMAN RIGHTS MONITORING MECHANISMS: ESSAYS IN
HONOR OF JAKOB TH. MOLLER 185, 186 (Gudmundur Alfredsson et aleds., 2 ed.
2009; Rhona Smith, 7he United Nations Human Rights System, in INTERNATIONAL
HUMAN RIGHTS LAW: SIX DECADES AFTER THE UDHR AND BEYOND 215,
220 (Mashood Baderin and Manisuli Ssenyonjo eds., 2010); Rosa Freedman, ANew
Mechanisms of the UN Human Rights Council, 29/3 Netherlands Quarterly of Human
Rights 289, 292 (2011).

3 UN General Assembly Resolution 60/251, at para. 2.
4 /d, at para.3.

S ld

6 /d, at paras.1, 7 and 10.

N
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Assembly to serve for a period of three years.” This shows that membership to
the HRC requires broader political support than the UNCHR. In voting for
candidates of the HRC membership, member states are required to ‘take into
account the contribution of candidates to the promotion and protection of
human rights and their voluntary pledges and commitments made thereto.’®
Moreover, based on the power vested in it by the General Assembly, the HRC
improved and rationalized the special procedures of the UNCHR to make it
more efficient, effective and transparent and established a new Human Rights
Council Advisory Committee.® The most innovative aspect of the HRC that
directly deals with the selectivity and politicization accusation levelled against
UNCHR, however, is the Universal Periodic Review (UPR). UPR is a
mechanism which mandated the HRC to periodically review ‘the fulfillment by
each State of its human rights obligations and commitments in a manner which
ensures universality of coverage and equal treatment with respect to all States.’**

So far, the human rights situation of Ethiopia was reviewed twice by the
Working Group on the UPR established in accordance with Human Rights
Council Resolution 5/1 of 18 June 2007. While the first review was conducted
at the sixth session of the Working Group on 9 December 2009, the second
review was held at the 13" meeting of the Working Group on May 6, 2014.
Both in the first and second cycles of review, Ethiopia received numerous
recommendations by the HRC based on the assessment of the overall human
rights situation in Ethiopia.

Despite the availability of a plethora of works on UPR in general, there is a
dearth of specific research on Ethiopia.®? This article seeks to critically assess

7 /d, at para.7.
& /d, at para.8.
% See United Nations Human Rights Council; Institution-Building, Resolution 5/1 of 18 June

2007 [HRC Resolution 5/1]. The Advisory Committee replaces the former Sub-Commission
on the Promotion and Protection of Human Rights.

10 Meghna Abraham, Building the New Human Rights Council: Outcome and Analysis of the
Institution-Building Year 34 (Friedrich-Ebert Stiftung, Dialogue in Globalization: Occasional
Papers Series No. 33, 2007).

1t UN General Assembly Resolution 60/251, supranote 3, at para. 5(g).

12 There are only two works on Ethiopia. Magnus Killander, in his research, has devoted a section
on Ethiopia. However, the scope of analysis of this author is limited only to analysis of
Government departments or other focal persons responsible for the UPR and implementation
of UPR recommendations focusing on ratification of treaties, policy and legislative measures
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Ethiopia’s experience in relation to the UPR mechanism and its implication for
promotion and protection of human rights in the country. The article proceeds
as follows. Section 1 provides a brief introduction about UPR in general.
Sections 2 and 3 analyze, respectively, the institutional architecture for UPR
reporting and follow-up and the extent to which Ethiopia has complied with its
UPR reporting commitment. Section 4 scrutinizes the level of civil society
organizations’ (CSOs) participation in Ethiopia’s engagement with the UPR
mechanism, and Section 5 assesses the propriety of rejected recommendations
and the status of implementation of accepted UPR recommendations.
Capitalizing on the analysis of the institutional set up and implementation,
section 6 is devoted to reviewing the availability or otherwise of strong follow-up
mechanism in Ethiopia for the implementation of accepted UPR
recommendations. Finally, section 7concludes the entire discussion.

1. What Is UPR and How Does It Work?

As mentioned above, UPR is a new and unique arrangement that enables the
HRC to periodically review all UN member states’ compliance with their human
rights obligations and commitments. Ultimately, UPR aims at improving the
human rights situation on the ground.®® As a matter of principle, UPR should,
inter alia be a cooperative mechanism based on objective and reliable
information and on interactive dialogue; ensure universal coverage and equal
treatment of all States; be state-driven; fully involve the country under review;
complement and not duplicate other human rights mechanisms; be conducted in
an objective, transparent, non-selective, constructive, non-confrontational and
non-politicized manner; and ensure the participation of all relevant
stakeholders.**

and civil society. See M. Killander, 7he Universal Perfodic Review From Recommendations to
Implementation: African Region’s Experfence in Respect of the UPR Process,
https.//eiuc.org/tl_files/EIUC%20MEDIA/Global%20Campus%200f%20Regional%20M
asters/research/2013-
14/1.%20African%20region%E2%80%995%20experience%20in%20respect%200f%20the%
20UPR%20process.pdf. Ghetnet Metiku, on his part, made a brief analysis of the effectiveness
of the UPR mechanism taking Ethiopia as a case study. This work, exclusively written based on
the first cycle of review, made about a page long analysis on Ethiopian situation. See Ghetnet
Metiku Woldegiorgis, An Assessment of the Effectiveness of the UPR Mechanism. A Case
Study, http:/ /www.slideshare.net/gmgiorgis/an-assessment-of-the-effectiveness-of-the-upr-
mechanism-final.

3 HRC Resolution 5/1, suypranote 3, at para. 2.
“ /d, at para.3.


https://eiuc.org/tl_files/EIUC%20MEDIA/Global%20Campus%20of%20Regional%20Masters/research/2013-14/1.%20African%20region%E2%80%99s%20experience%20in%20respect%20of%20the%20UPR%20process.pd
https://eiuc.org/tl_files/EIUC%20MEDIA/Global%20Campus%20of%20Regional%20Masters/research/2013-14/1.%20African%20region%E2%80%99s%20experience%20in%20respect%20of%20the%20UPR%20process.pd
https://eiuc.org/tl_files/EIUC%20MEDIA/Global%20Campus%20of%20Regional%20Masters/research/2013-14/1.%20African%20region%E2%80%99s%20experience%20in%20respect%20of%20the%20UPR%20process.pd
https://eiuc.org/tl_files/EIUC%20MEDIA/Global%20Campus%20of%20Regional%20Masters/research/2013-14/1.%20African%20region%E2%80%99s%20experience%20in%20respect%20of%20the%20UPR%20process.pd
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The basis of the review, its periodicity and order, process and modalities and
final outcome are provided in institution-building package agreed up on by states
in the HRC Resolution 5/1 adopted on 18 June 2007. Drawing lessons from
the experience of the first cycle of review, the process and modalities of review
set out in Resolution 5/1 were modified by Resolutions 16/21 and 17/119 of
2011 of the HRC .5

As UPR aims at reviewing the status of implementation of human rights by
states, the instruments that should be used as a basis of review include: the UN
Charter, UDHR; the human rights instruments to which a state under review is
party, voluntary pledges and commitments made by states and pertinent
international humanitarian law.*® There are also other documents expected to be
submitted to serve as a basis for review.'” The first is a roughly 20 page national
state report to be prepared by a state under review (SuR) in consultation with all
relevant stakeholders.'® The second document is a compilation by the Office of
the High Commissioner for Human Rights (OHCHR) of the information
contained in the reports of treaty bodies, special procedures, including
observations and comments by the state concerned, and other relevant official
UN documents. The third document is a summary, also prepared by the
OHCHR, of credible and reliable information provided by other relevant
stakeholders to the UPR. The latter two documents should not exceed 10 pages.

While it took 4 years to complete the review of all states for the first cycle, the
HRC decided that the review for the second and subsequent cycles will be
completed every 4.5 years.® The review stage is a 3 - 3.5 hours interactive
dialogue between the delegates of the SuR and other states.?® Each state review is
conducted in one working group composed of 47 member states of the HRC

15 Resolution 5/1 itself envisages that the Council, after the conclusion of the first review cycle,
may review the modalities and the periodicity of this mechanism, based on best practices and
lessons learned.

16 /d, at para. 1.
7 /d, at para. 15.

18 The General Guidelines on how to prepare information that is to be submitted as part of the
UPR were adopted by the HRC on 27 September 2007. See Decision 6/102 of 27 September
2007.

¥ HRC Resolution 16/21, at para 3.

2 The time of review has been extended from 3 to 3.5 hours by HRC Decision 17/119. See
para. 3.
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and facilitated by a group of three states rapporteurs (troika).>* While all states
including members of the Working Group and other states have the opportunity
to participate in the interactive dialogue through raising questions or forwarding
comments, other stakeholders can only attend the review.

The outcome of the interactive dialogue is a report consisting of a summary of
the proceedings of the review process and recommendations to the SuR.% The
SuR has to take a stand on the recommendations it accepts or rejects (noted).
The outcome of the review shall be adopted by the plenary session of the
Council at its regular meeting.? During a one hour time earmarked for the
approval process, the SUR, members of the Council, observer states and other
stakeholders including CSOs are given the opportunity to express their views on
the outcome of the report before the endorsement.?® The SuR, assisted by the
international community, has the primary responsibility to implement the
recommendations it accepted.?

One of the principles of UPR is that it is supposed to complement and not
duplicate the existing human rights mechanisms. Thus, the whole exercise could
be futile unless the review adds value to the other human rights mechanisms,
particularly the works of the treaty bodies.?® UPR, if properly applied, could
complement the works of the treaty bodies and is advantageous in a number of
ways. It plays an important reminder role for states to submit their reports to the
treaty bodies and implement their recommendations.? The fact that the review
in the UPR process covers all human rights instead of being confined to human
rights enunciated in a single treaty sets it apart from the works of individual

21 HRC Resolution 5/1, sypranote 3, at para. 18(d).
22 [d, at paras.18(b) and (c).

2 Id, at para. 26.

24 Id, at para. 32

% Id, at para. 25.

% [d, at paras. 30 and 31.

27 Id, at para.33.

28 Treaty bodies are committees composed of independent experts, established under each human
rights treaty and mandated to monitor the implementation of the treaty in which they are
established. To know more about treaty bodies, see OHCHR, 7he United Nations Human
Rights Treaty System (Fact Sheet No. 30/Rev.1, 2012).

2 [d, at 4.
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treaty bodies.® Unlike treaty bodies, the UPR is also a mechanism that allows
the SuR to implement recommendations it accepts, although it can also willingly
implement recommendations it rejects. It is believed that the SuR will be more
committed to implement the recommendation which it consents to do so.
Furthermore, the cooperative spirit among states throughout the UPR process; ‘a
peer group pressure from within the regional or sub-regional group’ as a result of
the political nature of the process; and the active technical and financial
assistance that the OHCHR extends to states with limited capacities and
resources are said to create a conducive atmosphere for states to submit report,
come forward for the constructive dialogue, accept recommendation and
implement the same.?* Unlike that of the treaty bodies, all the working group
and plenary sessions of UPR are webcast.

Based on the assessment of the first cycle of the UPR completed in 2012, there
are signs of the success of the mechanism. First, all 193 UN member states had
prepared their reports and participated in a review of their human rights
records.® This in itself can be taken as an important achievement compared to
the treaty bodies where a number of states seek to avoid scrutiny by the treaty
bodies.® Second, out of more than 21,000 recommendations issued, more than
70 percent were accepted.® Third, in terms of implementation, a 2014 study by

% For example, the Human Rights Committee receives state reports, engage in a constructive
dialogue with member states and issue concluding observation only in respect of civil and
political rights covered in the ICCPR.

3t Rachel Brett, A Curate’s Egg: UN Human Rights Council (August 2009),
https.//www.upr-info.org/sites/ default/files/general-document/pdf/-
acuratesegg200908.pdf.

% UPR Info, Beyond Promises: The Impact of the UPR on the Ground (2014),
http.//www.upr-info.org/sites/default/files/general-
document/pdf/2014 _beyond_promises.pdf. UPR Info is a non-profit, non-governmental
organization based in Geneva, Switzerland. It aims to raise awareness of the UPR and to
provide capacity-building tools to all stakeholders, such as UN Member States, civil society,
media, and academics.

3 A 2010 data indicated that ‘only 16 % of the [state] reports due in 2010 and 2011 were
submitted in strict accordance with the due dates established in the treaties or by the treaty
bodies.! For more information on this data, see Note by the Secretary-General, United Nations
Reform: Measures and Proposals (2012),
www?2.ohchr.org/english/bodies/HRTD/docs/ HCReport TBStrengthening_en.doc.

% UPR Info, A Guide for Recommending States at the UPR, https.//www.upr-
info.org/sites/default/files/general-
document/pdf/upr_info_guide_for_recommending_states 2015.pdf. For similar data, see also
E. McMahon, The Universal Periodic Review: A Work in Progress; An Evaluation of the First
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UPR Info disclosed that, 48 percent of the recommendations had triggered
actions by the SuR.* It is important to note, however, that although these data
indicate success in their own right, the ultimate achievement of UPR has to be
judged in the light of the improvements that it has brought in terms of the
protection and promotion of human rights in the SuR.

There are a number of criticisms labeled against UPR and challenges that
hamper its effectiveness as credible forum for open and frank discourse on
concrete issues of human rights. To begin with, the performance of states in the
realization of human rights is evaluated by other states instead of independent
legal experts. Scholars contend that ‘political bodies are inappropriate for dealing
with legal questions.’® Second, many states wrongly view the constructive and
cooperative process of UPR ‘as a limitation on any criticism of the failure of a
state to fulfill its human rights obligations.’s” The third challenge observed by
several CSOs and linked to the second is that ‘governments use the UPR as a
podium for grandstanding to defend their human rights record’ instead of
rectifying their deficiencies.® In relation to this problem, empirical research
covering 55 states including the 47 members of the HRC disclosed that the
majority of states (32 out of 55countries) ‘acted as a mutual praise society,
misusing the process in order to legitimize human rights abusers, instead of
holding them to account.’® Fourth, while CSOs have significant role in the UPR

Cycle of the New UPR Mechanism of the United Nations Human Rights Council (2012),
http://library.fes.de/pdf-files/bueros/genf/09297.pdf.

% UPR Info, sypranote 32, at 5. For similar information, see also Brett, sypranote 31, at 10.

% QOlivier de Frouville, Building a Universal System for the Protection of Human Rights. The
Way Forward, in NEW CHALLENGES FOR THE UN HUMAN RIGHTS
MACHINERY 254 (Cherif Bassiouni and William Schabas, eds., 2011). See also Manfred
Nowak, “It's Time for a World Court of Human Rights” /7 NEW CHALLENGES FOR
THE UN HUMAN RIGHTS MACHINERY 23 (C. Bassiouni and W. Schabas eds., 2011).
In case of treaty bodies, the members of each committee are appointed having regard to their
recognized competence in human rights issues. See OHCHR, supranote 28, at 20.

37 Abraham, sypranote 10, at 40.

% CIVICUS, Enhancing the effectiveness of the UN Universal Periodic Review: A Civil Society
Perspective (2015),
https://www.uprinfo.org/sites/default/files/generaldocument/pdf/civicus_enhancing_the e
ffectiveness_upr_2015.pdf.

® UN Watch, Mutual Praise Soclety, Country Scorecard and Evaluation of the Universal

Periodic  Review  System of the UN. Human Rights Council  (2009),
http.//www.unwatch.org/wp-content/uploads/2016/01/Mutual-Praise-Society.pdf.
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process, a number of CSOs reported that their governments ‘employ divisive
tactics to limit the impact of civil society engagement in the UPR.* These tactics
include: enforcement of restrictive legislation, persecution and imprisonment of
human rights defenders and ‘mobilization of government affiliated or supported
organizations (Government Organized and Non-governmental Organizations) to
undermine the effective participation of independent civil society voices’.*! Fifth,
while lack of specificity of the recommendations to the SuR is raised as a
concern,* a more debilitating drawback of the UPR mechanism is lack of a
meaningful independent follow-up of implementation of recommendations by
the SuR. The only mechanisms of follow-up recognized in the UPR resolutions,
as mentioned above, are submissions of a non-mandatory mid-term report 2.5
years after the last review and holding the state accountable at the subsequent
review. It is not adequately possible to closely and timely identify whether and to
what extent states have implemented the recommendations applying these
reporting procedures. In default of strong follow-up and enforcement
mechanisms, states can simply ignore recommendations without consequences. It
seems that it is out of this concern that HRC Resolution A/HRC/RES/5/1
authorizes the HRC to deal with, ‘as appropriate, cases of persistent non-
cooperation with the mechanism.’# However, what constitutes ‘persistent non-
cooperation’ is not defined in the same document. It remains to be seen how the
HRC will interpret this phrase and the implication thereof.

2. Ethiopia’s Institutional Architecture for UPR Reporting and Follow-up

Arising from the treaties it ratified, Ethiopia has multiple reporting obligations
to global and regional treaty bodies and other mechanisms. Furthermore, the
country assumes the responsibility to implement the human rights treaties it
ratified and recommendations of various treaty bodies and track and follow-up
the status thereof. Undoubtedly, timely submitting reports with the expected
quality and effectively following-up implementation requires a strong
institutional arrangement.

4 CIVICUS, supranote 38, at 5.
4 /d, at 6.

2 UPR Info and Addis Ababa University, Post-UPR Conference on Ethiopia Accepted
Recommendations (2015),

https:/ /www.upr-
info.org/sites/default/files/document/ethiopia/session_19 april _2014/aau_uprinfo_ethio
pia_post-upr_conference_proceedings.pdf.

4 HRC Resolution 5/1, sypranote 3, at para. 38.
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Consolidating state practices, the OHCHR prepared an important practical
guide to national mechanisms for reporting and follow-up.* According to this
document:

A national mechanism for reporting and follow-up is a national public mechanism or
structure that is mandated to coordinate and prepare reports to and engage with
international and regional human rights mechanisms (including treaty bodies, the
universal periodic review and special procedures), and to coordinate and track
national follow-up and implementation of the treaty obligations and the
recommendations emanating from these mechanisms.*

The guideline further states that the national mechanism, which could be
ministerial, inter-ministerial or a separate institution, discharges its activities in
coordination and consultation with relevant governmental and non-governmental
organizations.  The document goes on to pinpoint basic requirements for
effective national mechanism. According to the guideline, the national
mechanism should preferably be a well-staffed standing (non-ad foc) structure
and possess engagement, coordination, consultation and information
management capacities.*’

In Ethiopia, until recently, the Ministry of Foreign Affairs, in consultation with
relevant governmental agencies and stakeholders, had the general legal mandate
of handling issues of implementation of global and regional human rights
treaties.  Within this general mandate, the Ministry was also entrusted to
prepare and submit national human rights reports to the relevant treaty bodies
and other mechanisms.“ Within the Ministry, it was the International Legal
Affairs Directorate that was entrusted with coordination and facilitation of the

“ OHCHR, National Mechanisms for Reporting and Follow-up: A Practical Guide to Effective
State Engagement with International Human Rights Mechanisms (2016),
http.//www.ohchr.org/Documents/Publications/HR_PUB_16 1 NMRF_PracticalGuide.p
df.

4 /d, at 2.
46 /0’
47/d, at 12-29.

8 Foreign Service Proclamation, Proclamation No. 790, Fed. Neg. Gaz, Year 22, No. 52, Art.
3(7), (2013).
49 /0’


http://www.ohchr.org/Documents/Publications/HR_PUB_16_1_NMRF_PracticalGuide.pdf
http://www.ohchr.org/Documents/Publications/HR_PUB_16_1_NMRF_PracticalGuide.pdf

ETHIOPIA AND THE UNIVERSAL PERIODIC REVIEW MECHANISM

preparation of reports and follow-up the implementation of treaties and UPR
recommendations.®

In practice, 5t national reports used to be prepared by ad /foc committees
(taskforces) drawn from relevant ministries and other government offices and
chaired by the Ministry of Foreign Affairs. The OHCHR East Africa Regional
Office also assisted state reporting both to treaty bodies and the UPR,
financially and technically. The ad #oc committees were organized and convened
when the deadline for submission of reports is approaching. This practice had
two implications: the reports were prepared without adequately assessing the
implementation of previous recommendations and with limited input from all
relevant stakeholders. CSOs were basically given the opportunity to express their
views on the occasion of the draft report validation workshop.

Because the ad foc national committees organized to prepare reports would
become inactive after the completion of preparation of the reports, there was no
organ that tracks the implementation of recommendations. There was a glaring
problem in Ethiopia in terms of having an effective mechanism for monitoring
the implementation of UPR recommendations throughout the implementation
period. Once each ministry and other government office is initially informed
about the recommendations Ethiopia received at a workshop organized for this
purpose, there is no follow up mechanism afterwards to ascertain whether each
institution is implementing the recommendations appertaining to its mandate.

Pursuant to the Federal Attorney General Establishment Proclamation of 2016,
the mandate of the Ministry of Foreign Affairs regarding international human
rights matters is taken over by the Attorney General. The Office of the Attorney
General, which replaced the Ministry of Justice, is now in charge of all legal and
prosecutorial matters formerly assumed by various ministries and agencies.® In

% Killander, sypranote 12, at 2.

5t The practice can be discerned from HRC, Ethiopian National Report under the Universal
Perfodic Review Mechanism para.l (4 August 2009), [Ethiopian First Cycle Report] and
HRC, Universal Periodic Review Report of the Working Group on the Universal Perfodic
Report Review: Ethiopia Para. 1 (4 January 2010), [First UPR Working Group Report on
Ethiopia] as well as the interview the author conducted with individuals who took part in the
preparation of reports.

52 Federal Attorney General Establishment Proclamation, Proclamation No. 943, Fed. Neg.
GazNear 22, No. 62, Preamble, (2016). The preamble also states that the reason for the
establishment of Attorney General is to ‘comprehensively protect public and government
interest and deliver uniform, effective and efficient service.’
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relation to international human rights treaties and commitments, article 6(8)(e)
of the establishment proclamation gives the Attorney General three specific
powers: following up the implementation of international and regional human
rights treaties ratified by Ethiopia, responding to issues and concerns relating to
human rights in consultation with appropriate bodies and preparation of national
human rights implementation reports in collaboration with appropriate
stakeholders. It is not yet clear which department within the Office of the
Attorney General will perform these activities. The participants of the roundtable
discussion organized by Vision Ethiopia Congress for Democracy (VECOD)%
and UPR-Info and attended by representatives of government, civil society, the
media and other stakeholders to discuss the adoption of a joint UPR
recommendations monitoring plan and cooperation between the government of
Ethiopia and other stakeholders* suggested the establishment of a permanent
inter-ministerial UPR implementation committee that includes CSOs. The
participants further suggested the Secretariat of the National Human Rights
Action Plan operating within the Attorney-General to serve also as a secretariat
of the proposed inter-ministerial committee.

3. The State Reports and Quality of the Delegation

As earlier noted in section 1, the national report is one of the documents on the
basis of which the UPR review takes place. The report, ideally, to be prepared
through broad consultation process with all relevant stakeholders, should not
exceed 20 pages® and be submitted at least 6 weeks before review by the
Working group. s A state report has to be prepared based on the specific
requirements of the General Guidelines for the Preparation of Information under
the Universal Periodic Review adopted by the HRC in its Decision 6/102, 27
September 2007. The document states that, content wise, the state report should
highlight: the methodology and broad consultation followed for the preparation
of the report; overview of the country and normative and institutional
framework; the promotion and protection of human rights on the ground;
assessment of achievements and difficulties; priorities in order to overcome these
difficulties; request for technical assistance; and presentation of the follow-up of
the previous review.

53 VVECOD is a local CSO working on human rights and democratization issues.

% UPR Info, Concept Note, Ethiopia UPR Stakeholders Roundtable, May 10, 2016, Radisson
Blu Hotel, Addis Ababa.

% HRC Resolution 5/1, sypranote 3, at para. 15(a).
% /d, para. 17.



ETHIOPIA AND THE UNIVERSAL PERIODIC REVIEW MECHANISM

These requirements were later modified by the HRC Decision
A/HRC/DEC/17/1191 to suit the special features of reports of the second
and subsequent cycles. The major change introduced which underlies specific
requirements is the need to make sure that the second and subsequent cycles
focus on information about implementation of the recommendations received
during the previous review and new developments after the previous review.%
Because the national report should comply with the 20-page limit requirement,
the report has to include only basic information with the possibility of attaching
more detailed information by way of annex to the report. One of the best
practices documented by UPR Info after scrutiny of 84 state reports is states’
inclination to use annexure to include additional but important information.
Among others, the annexes could contain: a list of ratified international
instruments; a list of legislation; training activities for law enforcement officials;
jurisprudence; a copy of the provisions of the national action plan on human
rights; civil society recommendations, requests and complaints raised during the
national consultations; and a table containing the status of implementation of
each recommendation. %

So far, Ethiopia has submitted two national reports, each 22 page long, without
any annex, for the first and second cycles of UPR review. It submitted the first
report on 4 August 2009 and the second report on 30 January 2014. These facts
show that Ethiopia attempted to submit reports that comply with the page limit
and well ahead of the sessions for the reviews.

Both reports state the methodology applied for their preparation. The
preparation of the reports was preceded by an awareness creation training and
consultation workshop about the UPR mechanism in general and preparation of
national reports in particular, jointly organized by the Ministry of Foreign
Affairs and the Ethiopian Human Rights Commission (EHRC) with the
technical assistance of the East Africa Regional Office of the OHCHR.* The
reports were then prepared by ad /oc drafting committees and the draft reports
were presented to relevant stakeholders including CSOs for their enriching

5" HRC Decision 17/119, supranote 20, at para. 2.

%8 UPR Info, /dentifying Best Practices; An Analysis of National Reports (2015),
https://www.upr-info.org/sites/ default/files/general
document/pdf/upr_info_identifying_best_practices_in_national_reports_2015.pdf.

% Ethiopian First Cycle Report, sypranote 51, at para. 5; and HRC, National Report Submitted
in Accordance with Paragraph 5 of the Annex to Human Rights Council Resolution 16/21
para.4 (30 January 2014), [Ethiopian Second Cycle Report].
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comments.® The reports do not, however, give us information about the CSOs
and other stakeholders who participated in the consultation workshop organized
to collect feedbacks on the draft reports. The reports also lack information about
the concerns, recommendations and questions raised by stakeholders, particularly
CSOs and the outcome of the consultation with stakeholders. The incorporation
of this information in the report is crucial to clarify the degree to which CSOs
were allowed to voice their opinion in the drafting process in view of their
allegation that they were not meaningfully involved in the process. These
information could have been included using an annex not to exceed the page
limit for the national report.

The second report of Ethiopia principally focused on providing information
regarding the implementation of the accepted UPR recommendations and the
progress achieved since the first report. However, the report also unnecessarily
addressed events that took place before the first report or facts that should have
been included in the first report, such as protections accorded by the Federal
Democratic Republic of Ethiopia Constitution, the Revised Family Code, the
Criminal Code and the establishment of children’s parliaments.®* The report
provided data about status of implementation of 91 accepted recommendations®?
out of the total of 99 accepted recommendations by Ethiopia in the first review.
The lack of update on the status of implementation of the remaining 8 accepted
recommendations shows us that either these recommendations have not been
implemented at all or data is unavailable. It is important to note that the absence
of this information cannot be justified by the page limit requirement for the
report. Similar to other countries, an annexed table to the report could have been
used to indicate the status of implementation of each accepted recommendation.

Following the submission of the national report, states’ human rights situation is
reviewed in Geneva by a HRC working group on a date fixed by the Council.
The review of Ethiopia in the first and second cycles took place on 9 December
2009 and 6 May 2014, respectively. The delegations of Ethiopia for the first and
second cycle of review were headed, respectively, by Ambassador Fisseha Yimer,

¢ Ethiopian First Cycle Report, sypra note 51, at paras. 1 and 3; and Ethiopian Second Cycle
Report, sypranote 59, at para. 2.

61 Ethiopian Second Cycle Report, suypranote 59, at paras. 5, 74, 75, 79, respectively.

62 Recommendations 1, 3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 31, 32, 33,34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 47, 48, 49, 50,
51, 52, 53, 54, 55, 58, 59, 60, 61, 62, 63, 64, 65, 66,67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77,
78,79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95 and 97.
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Special Adviser to the Minister, Ministry of Foreign Affairs® and Berhane
Gebre-Christos, State Minister of Foreign Affairs®. The fact that the delegation
is led by high-ranking government officials coupled with the fact that the
delegation is representative of diverse government agencies and ministries could
be indicative of the special attention Ethiopia paid to the UPR.

To sum up, except the problem associated with the lack of comprehensiveness of
the UPR national reports, Ethiopia has done better in terms of timely
submission of national reports and actively taking part in the constructive
dialogue compared to reporting to treaty bodies. Ethiopia has generally a weak
reporting record to treaty bodies. With the exception of fair reporting to the
Committee on the Convention on the Rights of the Child and relatively better
reporting status to the Committee on the Convention on the Elimination of All
Forms of Discrimination against Women, the country is notorious for non-
reporting and delay in reporting to other treaty bodies.®

At this juncture, a question worth pondering about is: why is this so given that
state reporting under the UPR mechanism and before treaty bodies are more or
less similar? One explanation for this, at least in relation to the first cycle, could
be the benefit the UPR national reporting has gained from a project designed
and implemented through the technical and financial assistance of the OHCHR
to reduce Ethiopia’s reporting backlogs to treaty bodies and an impetus arising
from the project. It could also be explained by the fact that the UPR procedure
is a live-streamed political exercise and states including Ethiopia worry for their
images. However, the most plausible justification for such differential
performance espoused by Takele Soboka as applied to all African states, is
something related to the fact that the UPR is a state-driven mechanism and
thereby fits in to the wishes of African states.% Unlike the adversarial nature of
the procedure before treaty bodies, the UPR procedure is based on consensus

8 First UPR Working Group Report on Ethiopia, suypranote 51, at para. 1 and Annex.
84 Ethiopian Second Cycle Report, suypranote 59, at para. 1 and Annex.

8 For more on this, see Mizanie Abate, A Rights-Based Approach to HIV Prevention, Care
Support and Treatment: A Review of Its Implementation in Ethiopia (2012),
http.//acumen.lib.ua.edu/content/u0015/0000001/0001073/u0015_0000001_0001073.pd
f.

Takele S. Bulto, Africa’s Engagement with the Universal Periodic Review: Commitment or
Capitulation?, in HUMAN RIGHTS AND THE UNIVERSAL PERIODIC REVIEW:
RITUALS AND RITUALISM 235, 248 (Hilary Charlesworth and Emma Larking eds.,
2015).
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building.’” Moreover, while NGOs have active role in the examination of state
reports before treaty bodies, states in the UPR procedure ‘do not fear questions
from NGOs nor the presentation of contradictory data from NGOs during the
dialogue, and as a result enjoy a sense of control over the dialogue.’®®

4. CSOs Involvement in Ethiopia’s Engagement with UPR

UPR is not an ideal procedure for CSOs to make optimal contribution. CSOs
are not allowed to take floor at the interactive dialogue phase of the UPR
process although they can attend the review sessions. This does not, however,
mean that the UPR mechanism is totally devoid of space for CSOs to make an
impact for its effectiveness. In spite of the fact that UPR is a state-driven
exercise, the HRC Resolution 5/1 sets out areas for direct or indirect
involvement of CSOs.% This resolution and prior experiences make clear that
CSOs may contribute to the efficacy of the process, /nter alia through
participation in national consultations held by the SuR as it prepares its national
report; submitting their own report; lobbying participating states to play active
role in the interactive dialogue phase; making oral statements at the HRC during
the adoption of the report; monitoring the implementation by the SuR of the
UPR recommendations it accepted with a cooperation spirit; encouraging
recommending states to monitor their own recommendations made to the SuR;
and dissemination of the UPR outcome report.™

The Ethiopian government, in both of its UPR national reports submitted so
far, states that it invited CSOs to comment on the draft reports.” Similarly, the
head of the Ethiopian delegation in his introductory presentation in the first
cycle of review pointed out that the report ‘was prepared in a transparent and
participatory manner with the participation of all relevant actors and

67 /d

8 /d, at 247.

8 See HRC Resolution 5/1, supranote 3, at paras. 15(c), 18(c), 31 and 33.

70 James Jolley, An Academic Study of the Universal Perfodic Review (UPR) from the
Perspective of Children’s Rights (2012),
http.//resourcecentre.savethechildren.se/sites/default/files/documents/6982. For discussions
on the roles of CSOs under the UPR mechanisms, see also Lawrence Moss, Opportunities for
Non-governmental Organization Advocacy in the Universal Periodic Review Process at the
UN Human Rights Council, 2/1 Journal of Human Rights Practice 122, 130-131 (2010); and
UPR Info, sypranote 32, at 10.

" Ethiopian First Cycle Report, supranote 51, at paras. 3-4.
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stakeholders.” 2 However, the reports do not contain the list of CSOs that
participated in the consultation; nor do they contain a detailed account of
comments and concerns raised by the CSOs. Contrary to what the government
stated in its report, CSOs ‘have raised concerns about their exclusion in the
preparations of UPR second cycle report’.”

In terms of submission of their own UPR reports, the participation of Ethiopian
local CSOs is extremely low. Out of the total of 20 stakeholders’ submissions to
the first cycle review of Ethiopia, only four of the reports were submitted by
local CSOs.” Similarly, out of the total of 22 stakeholders’ submissions to the
second cycle review of Ethiopia, only three of the reports were submitted by local
CSO0s. In both cycles of review, the majority of submissions were made by
foreign-based CSOs.

The situation is much worse when we see the role of CSOs in monitoring the
implementation of UPR recommendations accepted by Ethiopia. Indeed, various
workshops were organized by UPR Info, VECOD and Addis Ababa University
School of Law and attended by CSOs and other stakeholders with a view to
sharing the outcome of the second cycle of review™ enhancing the involvement
of CSOs in monitoring implementation of UPR recommendations in Ethiopia

2 First UPR Working Group Report on Ethiopia, supranote 51, at para. 4.

3 This concern was raised at UPR conference organized by AAU School of Law on the 7t of
October 2015 in Addis Ababa. As included in the conference report, the theme of the
conference was: effective monitoring of UPR recommendations through multi stakeholder
engagement and awareness raising on the UPR process in Ethiopia. Representatives of the
following CSOs attended the conference: Peace & Development Committee (PDC), VECOD,
Ethiopian Centre for Disability Development (ECDD), Ethiopian Women Lawyers
Association (EWLA), and Ethiopian Human Rights Council (HRCO).

™ Summary Prepared by the Office of the High Commissioner for Human Rights, in Accordance
with Paragraph 15 (C) of the Annex to Human Rights Resolution 5/1: Ethiopia, 22
September 2009. The local CSOs are: Action Professionals’ Association for the People;
Ethiopian Human Rights Council; Ethiopian Women Lawyers’ Association; and Organization
for Social Justice in Ethiopia.

s Summary prepared by the Office of the United Nations High Commissioner for Human
Rights in Accordance with Paragraph 15 (b) of the Annex to Human Rights Council
Resolution 5/1 and paragraph 5 of the annex to Council resolution 16/21: Ethiopia, 27
January 2014[the 2014 Compilation of Stakeholders Submission]. The local CSOs are: Human
Rights Council (HRCO), VECOD, Ethiopian Human Rights Service (EHRS), and Ye
Ethiopia Ye Fiteh Seratoch Ma'ekel (Centre for Legal Pluralism in Ethiopia).

6 UPR Info and Addis Ababa University, supranote 42, at 1.
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and establishing cooporation among stakeholders for effective implementation;”
and discussing the adoption of a joint UPR recommendations monitoring plan.”
The outcomes of the workshops, however, have been hardly implemented. Thus,
the level of participation of CSOs in Ethiopia’s engagement with the UPR
mechanism is unacceptably low. Given this fact, it is imperative to ask: why is
that so?

First and foremost, the 2009 Charities and Societies (CSOs) Proclamation
denied CSOs adequate space for their involvement in promotion of human rights
in general and their participation at the UPR mechanism in particular. The
Proclamation introduced a strange way of classification of CSOs as Ethiopian,
Ethiopian resident 7 and foreign CSOs & with serious consequences. The
Proclamation reserves human rights activism to only Ethiopian CSOs. 8
According to article 2(2) of the Proclamation, a CSO ‘formed under the laws of
Ethiopia’ and ‘all of whose members are Ethiopians’ is regarded as an Ethiopian
CSO provided that it uses not more than ten percent of its funds received from
foreign sources. The implication of this stipulation is that foreign and foreign
funded CSOs are not legally allowed to carry out promotion of human rights in
Ethiopia. These CSOs are legally authorized to carry out only service delivery
undertakings and relief activities.®? Second, the local CSOs that are permitted by
the Proclamation to engage in human rights-related activities have limited
capacities to take part in the UPR process.® Owing to the foreign funding
restriction as well as lack of domestic source of finance, these CSOs have serious
financial problems. Third, because reports are prepared at the time when the
deadline for submission is closing, the government does not have enough time to

" Effective Monitoring and Follow-up on Implementation of the UPR Recommendations,
Workshop Report Prepared by the School of Law, Addis Ababa University. The Workshop
was held on October 7, 2015.

® UPR Info, sypranote 54, at 1.

™ CSOs are categorized as Ethiopia resident CSOs if they ‘are formed under the laws of Ethiopia
and consist of members dwelling in Ethiopia, and...receive more than 10 percent of their funds
from foreign sources.” See Charities and Societies Proclamation, Proclamation No. 621, Fed.
Neg. Gaz. Year 15, no. 25, Art. 2(3), (2009) [the CSOs Proclamation].

8 CSO are categorized as foreign CSOs if they ‘are formed under the laws of foreign countries or
consist of members who are foreign nationals or are controlled by foreign nationals or receive
funds from foreign sources.” See CSOs Proclamation, supranote 79, Art.2(4).

8 fd, Art. 14 (5) cum (2) (j-n).
8 [d, Art. 14 (2) (a-i).
& UPR Info, sypranote 42, at 2.
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undertake adequate consultation with stakeholders. This prevents NGOs from
providing inputs on the report prepared by the government.

5. Implementation of UPR Recommendations by Ethiopia
5.1 UPR Recommendations to Ethiopia

The most important outcome of the UPR review is recommendations by states
which they believe, if implemented, will improve human rights in the SuR.
Ethiopia has received a bunch of recommendations in both cycles of review. It
received 142 recommendations in the first cycle of UPR of which it
noted/rejected 43 recommendations. It also received 252 recommendations in
the second cycle of review of which it rejected 64 recommendations.

While there is no restriction on the number and type of recommendations states
may reject and the state will not be accountable for lack of implementation of
recommendations it rejected, this author contends that this discretion of states
should not go to the extent of making the entire UPR exercise fruitless and
should not defeat the ultimate aim of UPR which is improving the human rights
situation on the ground in the SUR. With respect to Ethiopia, there are several
rejected recommendations which, if accepted and implemented, could
significantly contribute to fostering the level of protection of human rights in the
country. These recommendations include: amendment of the laws governing
CSOs, Anti-Terrorism and Freedom of the Mass Media and Access to
Information; ® issuing an open-ended and standing invitation to all special
procedures;  undertaking credible and independent investigations of alleged
human rights violations; and ratification of optional protocols which enable
individuals to lodge complaints in the event of infringement of their rights by the
Ethiopian Government.® The amendment of the above three laws have been
recommended unanimously by all treaty bodies® as well as a host of states during

& First UPR Working Group Report on Ethiopia, sypra note 51, Recommendations 23-27 and
32. HRC, Report of the Working Group on the Universal Periodic Review: Ethiopia (T July
2014), Recommendations 158.34-47 and158.49-53[Second UPR Working Group Report on
Ethiopia].

& Jd, Recommendations 6-12. See also Second UPR Working Group Report on Ethiopia, supra
note 84, Recommendations 158.18-22 and 158.31.

8 /g, Recommendations 18-19.

8 Second UPR Working Group Report on Ethiopia, sypra note 84, Recommendations 158.3,
and 158.8-158.9.

# This can be seen from the concluding observations they have issued to Ethiopia.
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the constructive dialogue in both cycles of review of Ethiopia. This author
believes that this widely shared recommendation is legitimate in the light of the
threat they pose to the enjoyment of a host of human rights.®® The latter three
recommendations complement the level of protection of human rights by
Ethiopian national institutions, such as courts and the EHRC by allowing
independent investigation of human rights violations and providing redress for
victims of human rights violations. At this point, it is important to note that
being a party to a mother treaty which guarantees rights is less helpful unless the
country also ratifies optional protocols and makes declaration that enables
individuals to take human rights violations to treaty bodies. What Ethiopia has
consistently done, however, is that it ratifies the mother treaties which set out
rights without ratifying or accepting the procedures which give international
quasi-judicial institutions the opportunity to provide redress for human rights
infringements.*

Another worrisome issue in relation to UPR recommendations rejected by
Ethiopia is the reason the government invoked to justify its stance. In response to
the recommendations of several states to amend or repeal provisions of the
media, CSOs and anti-terrorism laws that contravene human rights treaties to
which Ethiopia is a party, the Government of Ethiopia contended that ‘[t]hese
recommendations stem from disrespect to sovereign rights of states to design
legislations and policies that are consistent with international human rights

8 See studies undertaken in this area: Hiruy Wubie, Some Points on the Ethiopian Anti-
Terrorism Law from Human Rights Perspective, 25/2 Journal of Ethiopian Law 24 (2012);
Wondwossen Demissie, Criminalization and Punishment of Inchoate Conducts and Criminal
Participation: The Case of Ethiopian Anti-Terrorism Law; 24/1 Journal of Ethiopian Law 24
(2010); Debebe Hailegebriel, Restrictions on Forejgn Funding of Civil Society,
https.//chilot files.wordpress.com/2011/08/restrictions-on-foreign-funding-of-civil-
society.pdf; Mizanie Abate, The Implications of2009 Ethiopian CSOs Law on the Right to
Freedom of Association, 27/1 Journal of Ethiopian Law (2015), Mesenbet A. Tadeg, Freedom
of Expression and the Media Landscape in Ethiopia: Contemporary Challenges,
http.//papers.ssrn.com/sol3/papers.cfm?abstract_id=2763600; and Tracy Ross, A 7eést of
Democracy: Ethiopia’s Mass Media and Freedom of Information Proclamation, 114 Penn State
Law Review (2010).

% With the exception of the African Charter on Human and Peoples’ Rights and the African
Charter on the Rights and Welfare of the Child, Ethiopia did not accept the competence of
any treaty body to receive communications against it.
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laws.”** A close reading of these recommendations, however, reveals that they are
framed in specific manner indicating the rights these laws may infringe. Hence,
the position of the Government of Ethiopia to reject recommendations based on
sovereignty to make laws and policies is flawed. It arises from a
misunderstanding of the obligation of Ethiopia to make sure that the laws and
policies it makes should conform to human rights treaties it ratified.

The Ethiopian Government also rejected a number of recommendations on the
ground that ‘their implementation would contravene the Ethiopian Constitution
and undermine the culture and societal assets of the various nations, nationalities
and peoples of the country.’®> The Government did not, however, specify which
recommendations have this effect. The author of this article opines that these
kinds of blanket justifications open a Pandora’s Box for not accepting and
thereby implementing recommendations that can improve the level of protection
of human rights in Ethiopia. Moreover, the author believes that the merit and
significance of recommendations should be weighted in the light of the UDHR
and treaties ratified by Ethiopia, instead of national laws and cultures.

It is important to note that the UPR recommendations are not new to Ethiopia.
Albeit with slight modifications in formulations, they were made by various
treaty bodies in their concluding observations to Ethiopia.*® The difference is
that while states are given the opportunity to choose which recommendations
they may accept or reject in the case of UPR recommendations, there is no
formal procedure to make such election before the treaty bodies.

5.2 Preparation of Implementation Plan/Matrix

The SuR is primarily responsible for implementation of accepted
recommendations and to facilitate the implementation, it is encouraged to

U HRC, Report of the Working Group on the Universal Periodic Review: Ethiopia Addendum
Views on Conclusions and/or Recommendations, Voluntary Commitments and Replies
Presented by the State under Review Para. 8 (18 March 2010).

% [d, para. 11.

% See, for example, concluding observations issued by the CRC, CEDAW, HRC and ACHPR
on Ethiopia. See also Compilation Prepared by the Office of the High Commissioner for
Human Rights, in accordance with paragraph 15(b) of the Annex to the Human Rights
Council Resolution 5/1: Ethiopia, 18 September 2009; and Compilation Prepared by the
Office of the High Commissioner for Human Rights, in accordance with paragraph 15(b) of
the Annex to the Human Rights Council Resolution 5/1and Paragraph 5 of the Annex to the
Council Resolution 16/21: Ethiopia, 12 February 2014 [the 2014 Compilation of Information
of UN Bodies].
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undertake broad consultation with all relevant stakeholders.** The international
community is also expected to provide financial and technical assistance to the
SuR in its endeavor to implement recommendations.®

The implementation of accepted recommendations should commence after the
adoption of the outcome report by the HRC and will last until the next UPR. It
means that the implementation is supposed to be completed within four years for
the first cycle of review and four and half years for the second cycle review
recommendations. With respect to Ethiopia, the implementation period for the
first cycle of UPR is over. What is an issue currently is the implementation of
the recommendations of the second cycle of review. The HRC adopted the
outcome of the UPR review on 19 September 2014. Thus, the implementation
period will last from this date to March, 2019.

Although it is not required in the relevant HRC resolutions pertaining to UPR,
countries’ best practices show the instrumentality of developing UPR
recommendations implementation plan/matrix. ® The implementation plan,
preferably to be developed in a consultative process involving all relevant
stakeholders, is believed to facilitate follow-up of implementation of the
recommendations. Taking Kenya’s experience as an example, the implementation
matrix can be prepared in a table containing recommendations (clustered based
on substance, order of priority etc.), specific action areas, indicators to track
progress, government body responsible, potential partners and timetable for the
implementation of each recommendation.®’

While the implementation of the first cycle of UPR recommendations in
Ethiopia was not guided by a timely prepared implementation matrix, there are
some attempts to prepare the plan for the second cycle. In January 2015, UPR-
Info and Addis Ababa University School of Law organized a UPR dialogue
forum attended by representatives of the government and CSOs and the
participants, /nter alia, discussed clustered recommendations accepted by

% HRC Resolution 16/21, sypra note 19, para. 17.

% HRC Resolution 5/1, supranote 3, at para. 36.

% In this regard, one can mention Kenya's experience. See Office of the Attorney General and
Department of Justice, Universal periodic review 2™ cycle implementation matrix 2015-2019,

https.//www.upr-info.org/sites/ default/files/general-
document/pdf/kenya_2nd_cycle_final_matrix_2016.pdf.

97 /0’
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Ethiopia and identified implementation modalities.®® Several months later, in
May 2016, VECOD and UPR-Info organized a one day roundtable discussion
attended by representatives of government, civil society, the media and other
stakeholders to deliberate on the possibility of laying down ‘a joint UPR
recommendations monitoring plan/tool’.* The meeting, however, did not result
in monitoring plan as much of the time was devoted to awareness raising about
the UPR mechanism and discussion on institutional arrangement for
implementation of UPR recommendations in Ethiopia.

Generally, two years after the adoption of the outcome of Ethiopian UPR
review, the country has not yet developed UPR recommendations action plan.
Lack of action plan seriously has affected coordinated, efficient and effective
implementation of the recommendations. In relation to this, UPR Info observed
implementation challenges ‘that are already glaring with the implementation of
the 2014 recommendations including lack of proper coordination or knowledge
of who is doing what, among others.’1%

5.3 Implementation Status of Accepted Recommendations

As mentioned above, Ethiopia received 142 recommendations in the first cycle of
UPR review, of which it accepted 99 recommendations. It also received 252
recommendations in the second cycle of review, of which it accepted 188
recommendations. This section attempts to analyze the implementation status of
UPR first cycle accepted recommendations. The implementation status of UPR
second cycle accepted recommendations is not discussed in this article for its
period of implementation has not yet expired. The article does not attempt to
analyze the implementation status of each and every recommendation accepted
during the first cycle of review. Instead, it only focuses on recommendations
calling for relatively specific action/s, ** whose implementation has wider
implication for protection of a set of human rights and that can be realistically
implemented within the 4 year implementation period. The author made a broad
assessment of the implementation status of more than 78 of the 99 accepted

% UPR Info and Addis Ababa University, supranote 42, at 1.
% UPR Info, sypranote 54, at 3.
100 /0’

101 Most of the recommendations accepted by Ethiopia are general whereas recommendations
rejected by the country are overwhelmingly specific. Consequently, it is difficult to ascertain the
implementation of accepted but vague recommendations.
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recommendations. The recommendations are thematically clustered for the
purpose of analysis.

An attempt to evaluate the status of implementation or the actual impact of
recommendations has to show whether the implementation of the
recommendations has improved the human rights situation on the ground.
However, doing so requires field research which needs more resource and time.
This article limits itself to assessing the specific action/s that the government has
taken to implement accepted recommendations. The assessment is made based
on the personal observation of the author, implementation report submitted by
Ethiopia in its second cycle UPR report, stakeholders’ submissions to the HRC,
information contained in the reports of different UN bodies as compiled by the
OHCHR for Ethiopia’s second cycle review, and states’ views on the status of
implementation of accepted recommendations during the second cycle of review.
The author of this article does not take the position that the various measures
the government of Ethiopian has taken as described in this Section are exclusively
attributable to UPR recommendations.

There are times when states may implement rejected recommendations. An
Assessment made by UPR Info in this regard disclosed that “an average of 19%
of ‘noted’ recommendations do trigger action from governments.”*2 The author
has tried to investigate whether Ethiopia has implemented any of the
recommendations it rejected but found none.

5.3.1 Ratification of Human Rights Treatles

The first cycle UPR recommendations for Ethiopia called for the signing and
ratification of the International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families and the International
Convention on the Rights of Persons with Disabilities (CRPD), both of which
were accepted by Ethiopia. The recommendation for the signature and
ratification of the optional protocols to the CRC was also accepted without
indicating which optional Protocol was accepted. Ethiopia has ratified CRPD on
7 July 2010, Optional Protocol to the CRC on the Sale of Children, Child
Prostitution and Child Pornography on 25 March 2014 and the Optional
Protocol to CRC on the Involvement of Children in Armed Conflict on 14 May
2014,

122 UPR Info and Addis Ababa University, supranote 42, at 3.
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5.32 Reporting to Treaty Bodles

Ethiopia received a recommendation calling for timely reporting to the treaty
bodies. Within the period of implementation of the recommendations of the
first cycle of review, Ethiopia has submitted reports in 2009 in respect of the
following treaties: the International Convention on the Elimination of all forms
of Racial Discrimination (CERD); CEDAW; the International Covenant on
Civil and Political Rights (ICCPR); International Covenant on Economic, Social
and Cultural Rights (ICESCR); CRPD; the Convention Against Torture and
Other Cruel Inhuman or Degrading Treatment or Punishment (CAT); CRC,
African Charter on Human and Peoples’ Rights (ACHPR); and African Charter
on the Rights and Welfare of the Child (ACRWC).1®

However, Ethiopia failed to submit the seventeenth to nineteenth reports
overdue since July 2013 under CERD, second report due in July 2014 under the
ICCPR, eighth report due in 2015 under CEDAW and second report due in
December 2014 under CAT.

5.3.3 Establishing an Effective and Inclusive UPR Follow-up Mechanism

In its report to the HRC on the implementation of a recommendation calling for
the establishment of ‘an effective and inclusive process to follow-up on
recommendations emerging’ from the UPR, the only thing Ethiopia stated is that
it organized a national consultative workshop aimed at awareness raising and
implementation of the accepted recommendations in December 2010.1 The
author, as discussed in Sections 2 and 6 of this article, found out that the country
has not yet put in place effective UPR recommendations follow-up mechanism.

5.34 Taking Legal and Policy Measures

States made several recommendations, both general and specific, on the need to
make legal and policy measures to strengthen the level of protection of human
rights in Ethiopia. Although Ethiopia succeeded in adopting laws,**> some of the

103 Ethiopian Second Cycle Report, supranote 59, at para. 21.
104 /g, para. 2.

105 The laws enacted within the fist cycle implementation period include: Anti-Terrorism
Proclamation No. 652/2009; A Proclamation to Provide for the Electoral Code of Conduct
for Political Parties No. 662/2009; Proclamation to Ratify the Convention on the Rights of
Persons with Disability No. 676/2010; Federal Judicial Administration Council Establishment
Proclamation (as Amended) No. 684/2010; Social Health Insurance Proclamation No.
690/2010; Proclamation to Ratify Protocol to Prevent, Suppress and Punish Trafficking in
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legislation introduced pose a threat instead of fostering protection of human
rights. A case in point in this regard is the Anti-Terrorism Proclamation which,
as mentioned above, is widely criticized for its inconsistency with international
human rights standards.

The recommendation for the formulation of a national plan of action on human
rights has been given effect. Ethiopia launched a National Human Rights Action
Plan (NHRAP) for 2013-15 in June 2013. However, in their joint submission
to the second cycle of Ethiopian review before the UPR, local and foreign CSOs
stated that the NHRAP, prepared without the participation of CSQs, did not:
‘provide for specific modalities for participation of CSOs during its
implementation and monitoring’; ‘spell out specific implementation measures or
timeframe’; and ‘address mechanisms and official policies that violated citizens’
human rights’.*® The period of implementation of the NHRAP expired in 2015
and the Government has recently adopted the second NHRAP which is expected
to be implemented in the next five years.»”

While the specific recommendation to put in place a policy dedicated to assisting
and protecting internally displaced persons and refugees was not implemented,
Ethiopia has adopted a Criminal Justice Policy.1

5.3.5 Building Institutional Capacity

An important area where Ethiopia received and accepted several
recommendations is regarding institution building in general and strengthening
the EHRC in particular. In relation to the EHRC, Ethiopia was recommended
to open more branch offices, give the Commission access to detention centers
and ensure that the Commission complies with relevant international standards
and the Paris Principles. Accordingly, the EHRC opened six more regional
branch offices and monitored detention centers. **® However, there are still
concerns over the EHRC’s compliance with relevant international standards and
the Paris Principles and human capacities and competencies.'

Persons Especially Women and Children Ratification No. 737/2012; and Registration of
Vital Events and National Identity Card Proclamation No. 760/2012.

106 2014 Compilation of Stakeholders Submission, supranote 93, at para. 6.

107 The Federal Parliament approved the second NHRAP in December 2016.

108 Ethiopian Second Cycle Report, supranote 59, at para. 9.

109 /g, paras. 14 and 28.

110 2014 Compilation of Information of UN Bodies, supra note 93, at paras.26-29.
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Another important development in relation to institution building is the
establishment of a National Committee on the Elimination of Harmful
Traditional Practices mandated to oversee the implementation of the National
Action Plan to Eliminate Forced Marriage, Arranged Marriage and Early
Marriage.

5.3.6 Engagement with and Giving Space to CSOs

States forwarded a host of recommendations to Ethiopia pertaining to CSOs in
general and human rights defenders in particular, including: furthering
constructive engagement with CSOs in its human rights activities; guarantying
that all CSOs operate freely; and ensuring full respect for the rights of
association and assembly of CSOs in line with Ethiopia’s Constitution and its
international  obligations. In its implementation report, the Ethiopian
Government pointed out that the CSOs Proclamation created conducive
environment for the operation of CSOs; that its senior officials held discussions
with various CSOs to respond to their concerns; and the EHRC collaborated
with CSOs in the protection and promotion of human rights.*** It is important
to note, however, that the CSOs Proclamation which the Government claimed to
have created an enabling atmosphere for the functioning of CSOs has been
identified by several states in the interactive dialogue and all treaty bodies in their
respective concluding observations to Ethiopia as a law that limits the space for
operation of foreign and foreign funded human rights CSOs. The human rights
CSOs, on their part, also submitted that this law has actually hindered them
from making contribution and there is limited engagement of the government
with CSOs. 12

5.3.7 Technical Assistance and Cooperation

During the interactive dialogue of the first cycle, Ethiopia received and accepted
recommendations on the need to request necessary technical assistance and
cooperation from international community to build its capacity, address
challenges to the implementation of various human rights and put in place
follow-up mechanism for the implementation of UPR recommendations.

In line with these recommendations, Ethiopia reported that it. organized a
national consultative workshop in December 2010 on implementation UPR

11t Fthiopian Second Cycle Report, supranote 59, at paras. 27 and 31.

112 See 2014 Compilation of Stakeholders Submission, supra note 93, at paras. 6, 9, 29 and 53-
58.

~49~



JOURNAL OF ETHIOPIAN LAW - VoL. XXVI111

accepted recommendations with the technical assistance of the OHCHR;
benefiting from the technical assistance and in collaboration with various
international organizations, partner states, NGOs, it has implemented programs
aimed at the realization of various rights; invited the Special Rapporteur of the
African Commission on Human and Peoples Rights on Freedom of Expression
and Access to information in Africa; permitted country visits by the Special
Rapporteur on Freedom of Association and Assembly and the Special
Rappourteur on Torture in 2011 and 2013 respectively; became a member of the
International Ombudsman Institution and the African Ombudsman and
Mediators Association; and requested technical assistance for institutional
capacity building and implementation of human rights.'3

5.3.8 Realizing the Rights of Specific Groups

The recommendations on the realization of human rights of specific groups
include the rights of women, children, and internally displaced persons (IDPs).
Regarding the rights of women, Ethiopia was recommended, /nter alia to
eradicate violence against women (VAW), take additional measures to reduce
maternal mortality, and address the gender disparity in accessing education and
resources, women’s limited political representation and participation in decision-
making. In report detailing implementation progress, Ethiopia highlighted the
various measures it took to reduce gender disparity in terms of ensuring women’s
and girls’ access to education at all levels.*# It also gave a detailed account of the
strategies it implemented to eradicate VAW in terms of awareness creation,
organizing capacity building workshops to law enforcement officials, putting in
place the National Strategy on Elimination of Harmful Traditional Practices in
2012, investigation and prosecution of violence against children and provision of
psychological and legal advice for victims of VAW, improved maternal health
as a result of improved access to medical facilities, antenatal care, post-natal
service, skilled health personnel attendance of births; and the results achieved. 6
To deal with gender disparity in all aspects of women’s public life, Ethiopia
reported, it has mainstreamed gender issues in all sectors, implemented women
empowerment strategies and established the necessary institutions. 1 While

113 Ethiopian Second Cycle Report, supranote 59, at paras. 2, 101-05 and 109,
14 /g, para. 50.

15 /g, paras. 64-69.

16 /g, para. 53.

W7 [dl, paras.59 and 60.
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Ethiopia is appreciated for the various measures it has taken, there are still
concerns in respect of, among others, the high maternal mortality rate of 470 per
100,000 live births.1

As regards the rights of children, the recommendations basically focused on
taking measures to realize rights of children to food, timely registration of all
births and reduce infant mortality. Although the recommendation on birth
registration has not been implemented within the implementation period, the law
that requires birth registration, Registration of Vital Events and National
Identity Cards, came into force on August 6, 2016. In terms of the realization of
the right to food, the country reported the specific measures it has taken, such as
providing street children with skills and vocational trainings and adoption of a
community-based Revised National Nutrition Program and the International
Code of Marketing on Breast-Milk Substitutes.® Also included in Ethiopia’s
implementation report is the achievement in reducing infant mortality.*?

Referring to the recommendation to continue its efforts to protect IDPs,
Ethiopia reported that it has signed, but not ratified, the African Union
Convention for the Protection of and Assistance to Internally Displaced Persons
in Africa and implemented a Disaster Risk Management System.'?* Unsatisfied
with the measures taken, UNHCR and the Human Rights Committee continued
to express their concerns over the lack of national strategic framework and a
designated government institution for the protection and assistance of IDPs.?

5.3.9 Realization of Specific Human Rights

The rights to education and freedom of expression are the two rights in relation
to which Ethiopia received frequent recommendations. With regard to the right
to education, Ethiopia was recommended to progressively enhance the quality of
education, make primary and general secondary education and related training
free of charge, further develop the education system and increase education sector
public expenditure. Ethiopia, with a view to implementing the recommendations,
has ‘allocated ever-increasing resources’ to education, ensured the equitability of

118 2014 Compilation of Information of UN Bodies, supranote 93, at para.65.

119 Ethiopian Second Cycle Report, supranote 59, at para. 86.

120 /g, para.54.

2 [d Para.92.

1222014 Compilation of Information of UN Bodies, suypranote 93, at paras.80-81.
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access to education at all levels and made primary education free to all citizens.'®
Despite the progress Ethiopia has achieved, treaty bodies continue to express
their concern over Ethiopia’s failure to make primary education free and
compulsory.’® There is also a concern over quality of education at various levels.

The recommendations on freedom of expression were forwarded with reference
to legal bottlenecks in the operation of the media and political parties. In its
implementation report, Ethiopia stated that it took a position that the
Proclamation to Provide for Freedom of the Mass Media and Access to
Information No. 590/2008 enabled the media to operate freely and citizens to
establish and run media services.'? Ethiopia also mentioned that it opened
additional TV channels, licensed more public and private media organizations
and community-based radio stations to ensure ‘that citizens would enjoy the
plurality of opinions’.’6 Contrary to the claim of the Ethiopian Government, the
Human Rights Committee opined that the aforementioned Proclamation
undermines the right to freedom of expression through exorbitant ‘registration
requirements for newspapers, the severe penalties for criminal defamation and the
inappropriate application of that law in the combat against terrorism.’ %27
Unsatisfied by the measures taken, states also recommended Ethiopia to take
steps to guarantee freedom of expression, particularly to journalists and media
workers.2

5.3.10 Addressing Factors that Hamper the Enjoyment of Rights

Ethiopia received and accepted a host of recommendations on counter-terrorism,
HIV/AIDS, unemployment, human trafficking, female genital mutilation
(FGM) and human rights illiteracy.

In relation to the fight against terrorism, Ethiopia accepted recommendations on
the necessity of taking measures to ensure that counter-terrorism actions are
undertaken without undermining the country’s human rights obligations.
Ethiopia, in its implementation report, contended that the Anti-Terrorism

123 Ethiopian Second Cycle Report, supranote 59, at para. 48.

1242014 Compilation of Information of UN Bodies, suypranote 93, at para.66.
125 Ethiopian Second Cycle Report, supra note 59, at para. 24.

126 [d, para. 25.

1272014 Compilation of Information of UN Bodies, suypranote 93, at para.44.

28 Second UPR Working Group Report on Ethiopia, supra note 84, Recommendations
155.104-05.
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Proclamation mandated the parliament to proscribe and de-proscribe a group as
a terrorist organization upon ascertainment of whether ‘a particular group will
pose a threat to the safety and security of the country and the population’ and
reported the educational campaign it undertook to law enforcement officials on
the various principles of due process.'® Given that the federal parliament is
currently 100% controlled by the ruling party and its allies, there is little
guarantee that the enlisting of groups as terrorists will be done based on legal
than political considerations. Due to the incompatibility of provisions of the
Anti-Terrorism Proclamation with Ethiopia’s human rights obligations, the
amendment of the Anti-terrorism Proclamation has been recommended by a
number of states, which Ethiopia has rejected.

Ethiopia also accepted a recommendation calling for fighting HIV/AIDS. In its
report on the implementation of this recommendation, Ethiopia stated that it has
adopted and implemented the health sector development plan which ‘focuses on
prevention and mitigation of health problems such as HIV/AIDS, tuberculosis
and malaria’ and has significantly expanded comprehensive HIV/AIDS
services. 1 Ethiopia has been one of the countries praised for putting
HIV/AIDS under control. However, there are still concerns regarding the
pervasiveness of stigma and discrimination against people living with HIV. %3t

In another recommendation, Ethiopia was requested to continue the efforts to
tackle unemployment in urban areas. The Ethiopian Government reported that
it, applying different employment generation mechanisms, was able to reduce
unemployment by more than 2.6 million in the years 2010/11-2012/13.%2 This
is a good progress; but, the situation requires more concerted and sustained
efforts given that Ethiopia is still a country with high urban unemployment
rate. '

Ethiopia was also requested to take all the necessary measures to prevent
trafficking in persons, especially of children. Taking this recommendation

129 Ethiopian Second Cycle Report, sypranote 59, at paras. 29-30.

130 /dl, para.56.

131 2014 Compilation of Information of UN Bodies, supranote 93, at para.21.
132 Ethiopian Second Cycle Report, supra note 59, at para. 41.

133 Urban unemployment rate in Ethiopia is above 18%. See Horn Affairs-English, Urban
Unemployment Hits Two Decades Low: Ethiopia,
http.//hornaffairs.com/en/2011/04/27/urban-unemployment-hits-two-decades-low-
ethiopia/.
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positively, the country has established a National Council to Combat Trafficking
in Persons in 2011; organized a series of awareness creation forums on
trafficking and its consequences; set up human trafficking control centres;
‘established Reception Centres around border posts for victims of trafficking’;
implemented an action plan on reducing illegal migration and human trafficking;
and brought perpetrators of this crime to justice.'** Appreciating the measures
taken, several treaty bodies and UNHCR, however, continue to express their
concern over the prevalence of trafficking in women and children and requested
Ethiopia to continue to put the situation under control, prosecute and punish
perpetrators and assist victims. 1%

Cognizant of the prevalence of deep-rooted traditional harmful practices in the
country, Ethiopia was requested to exert every possible effort to eradicate FGM.
As a follow-up report to this recommendation, the Government reported that,
with a view to eliminating FGM, it has earmarked the necessary budget to fight
FGM; endorsed a national strategy and action plan on the elimination of harmful
traditional practices including FGM; and designed programs aimed at
dissemination of information and experience sharing among regional states and
their law enforcement officials.*® Even after the expiry of the period for the
implementation of recommendations of the UPR first cycle, a number of treaty
bodies kept on urging the country to eradicate FGM and other harmful
traditional practices and CEDAW urged Ethiopia to amend the Criminal Code
to increase penalties for FGM. %7

As regards human rights literacy, Ethiopia was requested to double its effort in
raising human rights awareness and, as part of this effort, translate international
human rights instruments in to local vernaculars. In its implementation progress
report, Ethiopia mentioned the activities undertaken including the translation of
human rights instruments into Amharic, Affan Oromo, Tigrigna, Somali and
Afar languages®*® and human rights awareness creation to prosecutors, the police,
prison administrators and members of the military.*®

134 Ethiopian Second Cycle Report, supranote 59, at paras. 76-77.

1352014 Compilation of Information of UN Bodies, supranote 93, at para.36.
136 Ethiopian Second Cycle Report, supranote 59, at paras. 71-73.

1372014 Compilation of Information of UN Bodies, supranote 93, at para.32;
138 Ethiopian Second Cycle Report, supranote 59, at para. 14.

39 [d, para. 92.
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5.4 Challenges to Implementation of UPR Recommendations

The analysis in Section 5.3 above, although it does not give us a full picture of
the level of implementation of UPR accepted recommendations of the first cycle,
throws some light on what has been accomplished and what has not be
accomplished within the four years implementation period. In as much as there
are implemented recommendations, there are also recommendations either
partially or totally unimplemented. An important indication of lack of full or
partial implementation of most accepted recommendations in the first cycle is
the fact that most of the recommendations Ethiopia received in the second cycle
were similar to the recommendations it received in the first cycle of review.4

At this point, figuring out the challenges that hindered the full implementation
of accepted recommendations is crucial. Ethiopia, in its report, indicated that the
main challenges ‘include poverty, resource constraints, lack of capacity, and
climate change impacts’ as well as ‘the diverse and complex nature of the nation
[which] makes it difficult to create uniform strategies and programs for the
promotion and protection of human rights in all regions.’*** Given that human
rights instruments guide how national laws, policies and strategies have to be
formulated and implemented, it makes less sense to contend that the diversity in
Ethiopia is a challenge for implementation of human rights in Ethiopia. UPR
Info agreed with the challenges that the Government pointed out except that it
did not consider the diversity issue as a challenge and added that ‘lack of proper
coordination or knowledge of who is doing what’ is also another problem.+

The author of this article agrees with most of the challenges identified; but,
argues that the underlying cause for the problem is lack of adequate focus on the
part of the Government stemming from its developmental state ideological
orientation. | contend that the developmental state ideological disposition
somehow detracts the focus of the Government from doing more within available
resources. The lack of UPR implementation plan and follow up mechanism that
contributes to the unsatisfactory level of implementation are themselves partly
the result of limited attention that the Government paid for the protection and
promotion of human rights. Characteristically, a developmental state like
Ethiopia tends to prioritize economic development over protection of human

10 UPR Info, sypranote 54, at 1.
41 Ethiopian Second Cycle Report, sypranote 59, at para. 108.
1“2 UPR Info, sypra note 54, at 2.
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rights on the unacceptable belief that this will enable the state to secure rapid
economic growth.#

6. Follow-Up Mechanisms of Implementation of Accepted Recommendations

To ensure that UPR recommendations are timely and adequately implemented
by the SuR, there has to be a follow up system. Strangely, however, UPR shares
the problem of lack of tough follow-up mechanism with treaty bodies albeit it is
supposed to introduce improvement over the existing procedures. It heavily relies
on periodic reporting as a means of holding the SuR accountable for
implementation of accepted recommendations. The SuR should report the status
of implementation or progress made in terms of implementation of accepted
recommendations at the next cycle of review. The HRC Resolution specifically
states that the subsequent cycle of the review should, among others, focus on
implementation of recommendations received in previous cycle. 4 Thus,
according to the initial arrangement, it takes 4-4.5 years for the SuR to report
the progress it made regarding implementation of recommendations and for the
HRC and recommending states to express their views on the status of
implementation of accepted recommendations. Cognizant of the inadequacy of
this follow-up mechanism, the HRC, in its Resolution 16/21 of 2011,
encouraged states ‘to provide the Council, on a voluntary basis, with a mid-term
update on follow-up to accepted recommendations.’** If states enthusiastically
act according to this encouragement, they are expected to submit mid-term
progress report to the HRC. The submission of the mid-term report enables the
HRC to monitor progress roughly every two years.

The loose follow-up system of the HRC could be reinforced by putting in place
a strong internal monitoring system by each state. The states’ general duty to
realize human rights at domestic level includes the obligation to design and apply
an effective domestic system for monitoring their implementation. Experiences
have demonstrated that the states’ internal follow-up system for implementation
of UPR recommendations could be effective where they set up well-organized

13 For detailed discussion on this issue, see Assefa Fiseha Yeibyio, Ethiopia: Development with
or without Freedom? in HUMAN RIGHTS AND DEVELOPMENT: LEGAL
PERSPECTIVES FROM AND FOR ETHIOPIA 101-138 (E. Brems, C.Van der Beken and
Solomon Abay eds., 2015).

14 HRC Resolution 5/1, supranote 3, at para. 34.
15 HRC Resolution 16/21_supranote 19, at para.18.
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coordinating machinery and develop well thought out implementation plan.4
While there is no single model on how the coordination mechanism should be
structured, Section 2 of this article has outlined basic requirements for its
effectiveness. Section 5.2 of this article has also discussed how a national UPR
implementation plan can be prepared.

Turning our attention to the Ethiopian situation, again, Sections 2 and 5.2 of
this article have uncovered the absence of a well-organized coordination
mechanism and implementation plan, respectively. From this, it logically follows
that the country cannot have an effective follow-up system. This is supported by
the reality on the ground which shows a glaring lack of follow-up of the progress
made in the implementation of UPR recommendations accepted by Ethiopia.*

7. Conclusions

The UPR mechanism of the HRC, put in place in 2006 as part of the UN
human rights system reform, is envisioned to periodically review the compliance
of each and every member state of the UN with its human rights obligations and
to ultimately improve the situation of human rights in the SuR. So far, the
human rights situation of Ethiopia was reviewed twice under this mechanism.
Both in the first and second cycles of review, the country received and accepted
numerous recommendations by the HRC based on the assessment of the overall
human rights situation in Ethiopia. It is the implementation of these
recommendations and resultant improvement in the situation of human rights on
the ground that makes the UPR a fruitful exercise.

Ensuring the effectiveness of UPR, as a state-driven arrangement, requires states,
among others, to set up the necessary institutions, prepare quality national UPR
report and submit the same timely, allow the active and meaningful involvement

146 See The Danish Institute for Human Rights, Universal Periodic Review — First Cycle
Reporting Methodologies from the Position of the State, Civil Society and National Human
Rights Institutions (2011),
http://www.humanrights.dk/files/media/dokumenter/udgivelser/upr-first_cycle-
reporting_methodologies.pdf; and International Organization of La Francophonie, Universal
Perfodic Review: Implementation plan of recommenaations and pledges (2013),
https://www.upr-info.org/sites/ default/files/general-
document/pdf/oif_guide_upr_implementation.30.04.2013 _e.pdf.

W7 This fact was confirmed by government officials. See presentation by Mr. Mitiku Mekonnen,
former Human Rights Protection & Monitoring Directorate Director, EHRC, entitled
Reflection of the Two-Cycle UPR Process: Ethiopian Human Rights Commission.” af UPR
Info and Addis Ababa University, supranote 42, at 6.
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of CSOs at different phases of UPR, make a responsible decision in determining
which ~ recommendations to accept or reject, implement accepted
recommendations, and design a strong follow-up system.

Institutionally, it was the Ministry of Foreign Affairs which had the general legal
mandate of preparation of reports and follow-up until the mandate is handed
over to the Federal Attorney General as of 2 May 2016. In practice, national
reports used to be prepared by ad hoc committees drawn from relevant ministries
and other government offices with the Ministry of Foreign Affairs serving as the
chair. For lack of adequate time for report preparation by the committees, the
reports were prepared without adequately assessing the implementation of
previous recommendations and with limited input from all relevant stakeholders.
The practice also shows us that the country is devoid of UPR implementation
follow-up mechanism. It is not yet clear which department within the Attorney
General will perform these activities.

So far, Ethiopia has submitted two national reports in the UPR exercise. Save the
problem associated with the lack of comprehensiveness of the UPR national
reports, Ethiopia has done better in terms of timely submission of national
reports and actively taking part in the constructive dialogue compared to
reporting to treaty bodies. CSOs had limited involvement in Ethiopia’s
engagement in the preparation of reports, submission of their own UPR reports,
and monitoring the implementation of UPR recommendations accepted by
Ethiopia. This is attributable to the limited legal space created by the CSOs
Proclamation for their operation; weak capacity of local CSOs; and the
reluctance of the Government of Ethiopia to engage CSOs.

Although Ethiopia has received a bunch of recommendation in both cycles of
UPR, it rejected several of them. While there is no specific limit to a country’s
power to reject recommendations, it does not make sense to reject
recommendations from the perspective of strengthening the level of protection of
human rights in Ethiopia, such as recommendations calling for amendment of
laws that are widely believed to be inconsistent with Ethiopia’s human rights
obligations, granting permission for UN independent investigations of alleged
human rights violations and acceptance of individual complaint procedures.
Rejecting UPR recommendations relying on sovereignty of the country and
inconsistency of recommendations with national laws and culture would defeat
the very purpose of the UPR exercise.
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An analysis of the implementation status of UPR first cycle accepted
recommendations disclosed that in as much as there are recommendations that
have been fully or partially implemented, there are several recommendations not
implemented within the four years' implementation period. The lack of
satisfactory implementation can be gleaned from the similarity of most of the
recommendations the Government of Ethiopia received in the second cycle
review with the recommendations received during the first round. The absence of
UPR implementation matrix and follow-up mechanism partly explains why
several accepted recommendations have not been implemented. Overall, while
resource constraints and lack of capacity can be mentioned as well founded
challenges, the underlying reason for Ethiopia’s inadequate exploitation of the
UPR mechanism within the available resources is lack of adequate attention paid
to human rights by the Government stemming from its developmental state
ideological orientation. The insufficient attention paid by the Government for
UPR in particular and human rights in general can be discerned from lack of
permanent body dedicated to UPR reporting and follow-up, the indispensability
of rejected recommendations, lack of full implementation of accepted
recommendations and the limited space it afforded CSOs in its engagement with
UPR. Thus, unless Ethiopia establishes a permanent organ responsible for UPR
reporting and follow-up, allow the active participation of CSOs in its UPR
process, reconsiders and accepts the widely shared recommendations it rejected
whose implementation will strengthen human rights protection and fully
implement the recommendations it accepted, the UPR’s avowed purpose of
improving human rights situation on the ground will remain a distant dream for
this country.
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Abstract

There Is growth in the number of share companies in present day Ethiopia.
Generally, companies fund their operations from different sources. Equity financing
and debt financing are the prominent ones. Ordinary shares and preference shares
form the equity financing form of the corporate financing. Yet, in Ethiopia equity
financing is dominated by the basic security forms (ordinary shares) and preference
Shares are underutilized. This article examines how the Ethiopian company law
treats preference shares.
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1. Introduction

The legal regime governing Company Law in Ethiopia consists of the 1960
Commercial Code and other complementary and/ or sector specific laws. The
Commercial Code contains legal concepts mainly borrowed from the continental
European legal codes. Rules on corporate financing are amongst the norms
brought to Ethiopia by the promulgation of the 1960 Commercial Code. A
study is underway for the complete revision of the 1960 Commercial Code, but
as of today no new Commercial Code has been adopted and the ‘old’
Commercial Code is still in force.

Writing on the subject of reception of western laws and legal institutions in
Ethiopia one author suggested that unlike the areas of family relations,
successions and land-holding systems, the commercial laws could be better
absorbed in Ethiopia as there were no customary laws in that field.* He correctly
observed the dearth of rules on commercial matters compared to the diverse
customary rules in the areas of personal relationships and land-holding system at
that time. The author’s observation remains agreeable even decades later with

" LLB (Hawassa University), LLM (University of Oslo), LLM (Central European University),
Lecturer & Educational Quality Enhancement and Assurance Team Leader, Ambo University
School of Law.

t John. H Beckstrom, Transplantation of Legal systems: An early report on the Reception of
Western Laws in Ethiopia, 21 THE AMERICAN JOURNAL OF COMPARATIVE LAW 557, 561
(1973).
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regard to the adoption and practice of business concepts such as preference
shares.

The absorption of imported commercial norms in Ethiopia has taken longer time
than predicted. Different factors account for this problem. In the first place, the
level of economic development of Ethiopia and the donor countries (from where
the rules were imported) was so dissimilar. Ethiopian business community at that
time was unfamiliar with the foreign commercial legal concepts. The Imperial
Government started implementing the Commercial Code despite unfamiliarity
with the rules. What is worse, with the downfall of the Imperial Government in
1974 the application of the Commercial Code was practically suspended. The
‘communist’ government that succeeded the Imperial Government abolished
private ownership of property and share companies were rarely allowed. The
application of the Commercial Code was restored following the collapse of the
‘communist’ regime in 1991. Consequently, share companies started to emerge in
the business landscape and the rules of the Commercial Code including those
governing corporate financing have become effective again.

Ethiopia has witnessed a growth in the number of share companies offering their
shares to the public in recent years. The existing commercial laws allow share
companies to fund their business through different tools such as equity securities,
debentures and corporate bonds. The Ethiopian company law recognizes two
forms of companies, i.e. share company and private limited company. Only share
companies? are allowed to go public through the issuance of shares in the form
of common shares, dividend shares or preference shares.> Whilst ordinary shares
are widely utilized by share companies, the other tools of corporate financing
such as issuance of preferred shares and debentures are uncommon in Ethiopia.*
That means share companies stick to the basic form of equity financing
(ordinary shares) despite the recognition of other tools of corporate financing.
This is attributable to the low development of the financial market in Ethiopia.®

2 Owing to the legal limitations, simplicity of the requirements for formation and management,
private limited companies are not suited for large scale investments. This is evident from the
possibility of setting a private limited company between members of a family or close friends,
the small amount of minimum startup capital required and the prohibition by the Commercial
Code of private limited companies to engage in advanced form of business activities such as
banking and insurance

% Art. 335, Art. 336 and Art. 337 of the Commercial Code of Ethiopia.
QP8 KTCENT PATCXS NP M7 (25 o190 2008), 16 102.
Sld
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Besides, the legislation regulating banking and insurance share companies in
Ethiopia have adopted preferred-shares-unfriendly approach by requiring
financial share companies to issue identical shares only in the form of ordinary
shares.®

The concepts of corporate governance and corporate finance in Ethiopia are
relatively new. Consequently, the level of familiarity with and expertise in
financial securities in the country is low. It is generally assumed that the business
lacks experience and expertise in administering diversified shareholders with
different classes of shares. The chosen way out is then simply to issue identical
classes of common shares with identical rights and avoid other security forms
such as preference shares. This trend has an unintended consequence of
perpetuating dominance of the basic security forms.

This article examines the position of Ethiopian commercial laws regarding
preference shares. Preceded with a slight detour into a discussion of corporate
financing in general, an examination of the role of preference shares in the start-
up businesses and the common features of preferred shares follow.

2. Corporate Financing — Some Basics

A group of people with a similar business idea can come together to venture in
business by bringing together contributions in cash and/or in kind and form a
business firm. At the stage of capital formation, a firm has two options to raise
capital. If founders want to collect a huge capital from interested investors, they
offer shares to the public. Consequently, the ownership interest will be
distributed to the public via shares. Alternatively, if they want their firm to be
closely held by them, they do not go public. In that case, after successfully
establishing their company and securing its legal personality, they may turn to
lenders than distributing their company's ownership interests to investors in the
form of securities.

2.1. Internal vs External Sources of Finance

Generally the sources of capital for companies could either be internal, i.e.
contributions brought together by the founders, from earned and retained profits,

¢ Art. 10(1) of the Banking Business Proclamation No. 592/2008 states: ‘bank shares shall be of
one class and shall be registered as ordinary shares of the same par value’. Comparable
restriction is imposed on insurance companies under Art. 11(1) of the Insurance Business
Proclamation No. 764/2012.



JOURNAL OF ETHIOPIAN LAW - VVoL. XXVIII

and external sources.” The external sources include loans from banks or other
financial institutions, debt-financing instruments (such as corporate bonds and
equity financing instruments (such as common stocks and preference stocks).

An important external source of finance for a company is issuing securities to
interested investors.® This constitutes ‘equity capital financing either in the form
of shares or in other equity rights’.*® Equity securities represent the investors’
ownership interests in companies. Whilst they carry slightly different
nomenclatures from jurisdiction to jurisdiction, different equity securities bring
with them different packages of rights, privileges and duties.

The Ethiopian Commercial Code recognizes three forms of equity securities, i.e.,
ordinary shares, preference shares and dividend shares.** Preference shares and
ordinary shares are the major forms of equities issued by companies. Both classes
of shares endow legal rights such as income rights (right to payment of dividend),
voting rights and capital rights (right to the return of capital in case of reduction
of capital or on a winding up) upon their holders.”>» Common stocks endow their
holders with identical packages of ownership interests?, whereas preferred stocks
may come in different forms and terms depending on the company's statutes and
terms of the share sale contract.**

The other category of the external sources of fund for companies is borrowing
money from banks and other financial institutions (debt capital financing).

7 Michael Martinek, Law and Economics of Corporate Finance in Europe - From Diversity to
Convergence and Harmonization, 2008 J. S. AFrR. L.16, 16 (2008).

8 ld

° Companies grant bundles of ownership interests (rights) called securities in exchange for money.
10 Martinek, supranote 7.

1t Arts. 335, 336 and 337 of the Commercial Code of Ethiopia.

2 Murray A. Pickering, 7#e Problem of the Preference Share, 26 THE MODERN LAW REVIEW,
Sept. 1963, at 1, 1.

13 See also Art. 345 of the Commercial Code Ethiopia. This provision recognizes the
shareholders’ /ncome rights (right to payment of dividend which is calculated in proportion to
the amount of capital held unless agreed otherwise), voting rights, the right to share in the net
proceeds on a winding up, and the right to allotment of cash shares on an increase of capital,
Common shareholders also have rights listed under Arts. 406, 417 and 422 of the Commercial
Code.

“WIiLLIAM W BRATTON, CORPORATE FINANCE, 354 (Foundation Press, 5 ed. 2003).
15 Martinek, supranote 7, at 16.
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Debt financing occurs when firms take loan from banks or other investors and
through issuing debt securities (bonds, bills or debentures) to investors.*® Unlike
the equity investors, debt investors are entitled to the fixed claim (interest
payments) which could be secured or unsecured, but have a limited or no role in
the governance of a corporation depending on the particular jurisdiction.*” The
Ethiopian Commercial Code recognizes corporate bonds as debt financing
instruments.*® Under the Commercial Code debentures - just like shares - are
required to have par values and companies interested in selling debentures to
interested investors should issue prospectus.t® Owing to the low development of
the financial market in Ethiopia it is not common to see companies utilizing
debentures as an alternative means of financing their ventures.?

3. Use of Preference Shares by Start-ups

In capital markets, companies in their first stage of operation (start-ups) seeking
to raise capital to satisfy their financial needs issue different financial securities to
venture capitalists.?* These start-ups are financially risky operations that deploy
high-tech businesses such as internet and robotics. By their nature, these kinds of
business ventures may be highly profitable? or may end up in vain. Thus,
investors supplying funds to them want their money to be invested in the form
of preferred shares. ‘Development stages companies are busy consuming capital,
not earning profits, and do not anticipate being able to pay dividend until after
the business becomes profitable’? Thus, investing in start-ups involves assuming
a high financial risk by the venture capitalists. That is the primary reason that

6 /d Debt capital financing is in a way advantageous to the issuer firm in many ways. To
mention some, debt financing providers in most jurisdictions have no say in the management of
the company. Besides, the issuer is not going to share a profit with the investor which is not the
case with the equity financing providers.

7 Martinek, supranote 7, at 16.

18 Arts. 425-444 of the Commercial Code.

9 /d, Arts. 433 and 434.

2 Fekadu, supranote 4.

2 Investopedia defines venture capitalist as ‘an investor who either provides capital to startup
ventures or supports small companies that wish to expand but do not have access to equities
market’. They are referred to in the literature as 'angels'.

22 Internet bookseller Amazon.com and internet auction portal eBay are examples of such
companies.

2 WILLIAM J. CARNEY, CORPORATE FINANCE: PRINCIPLES AND PRACTICES 452 (Foundation
Press, 2005).


http://www.investopedia.com/terms/a/auction.asp
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makes investors to demand privileges over ordinary stockholders through the
preferred stocks arrangements. In other words, unlike common stockholders,
venture capitalists do not want to be rewarded proportionate to their
investment.* They rather choose to receive ‘a greater than proportionate return,
priority in receiving a return, or both’.%

As it will be shown later, the packages of privileges for preference shares
emanates not from corporate laws but from preferred stock contract.? To reach
at preference shares contract the investors negotiate with founders of start-ups.
When a share purchase negotiation is successful, venture capitalists put a huge
amount of money into a firm in return for preference arrangements. Yet
compared to common stocks and bonds, preference shares constitute a smaller
portion of most companies' total equities.?” As it is the case with many emerging
economies, the practice of funding start-ups by venture capitalists appears absent
in Ethiopia.

4. Features of Preference Shares

As earlier noted, preference shares are contractual creations and not something
imposed by corporate laws. Pursuant to the rule of parity among shareholders,
absent special agreement with some shareholders, the rights and privileges of all
shareholders are equal.® According to Buxbaum ‘there is no ideal preferred stock
but only a collection of attributes which the share contract says makes up a share
of preferred stock.’? ‘The share contract, in turn, is found in the articles of
incorporation and the applicable statutes.’*® Preference shareholders are also
shareholders, after all, and are entitled to all the rights of the common
shareholders except as modified by preferred share sale contract. However,
preference shares as ‘collection of attributes’ created by contract also contain

24 ERIC A. CHIAPPINELLI, CASES AND MATERIALS ON BUSINESS ENTITIES 154 (Aspen
Publishers, 2006).

25 /0’
2 Bratton, supra note 14, at 355.
27 [d, at 354.

28 George William Miller, Preferred Shares; Participation Rights in Dividends and Surplus Assets.
English and American Rules, 39 CALIFORNIA LAW REVIEW 568, 568 (Dec.1951).

2 Richard M. Buxbaum, Preferred Stock: Law and Draftsmanship, 42 CAL. L. REv. 243, 243
(1954).

30 /d



PREFERRED SHARES UNDER ETHIOPIAN COMPANY LAW

additional packages of privileges for its holders.3* For instance, a preference share
may give its holder a preferential claim to dividends or corporate assets upon
liquidation.®> Thus, compared to common stockholders, preferred stockholders
have a greater claim to the company's assets - they have priority in receiving the
percentage of dividends indicated in the articles of incorporation.® If the
company goes bankrupt, they are paid off before common stockholders, but after
creditors. In other words, holders of preference shares have liquidation
preference.® In addition to determining the offered packages of privileges, a
preferred stock clause also details the limitations or restrictions imposed on
holders.®

As they emanate from contractual stipulations, the preference rights of preference
shareholders are determined by active bargaining between such shareholders and
the issuing company. Corporate membership rights such as voting rights and
representation in the corporate board may or may not be available depending on
the jurisdiction concerned.® For instance, under Delaware State’s (in the USA)
corporate law, preference shareholders are, in addition to the preferences, entitled
to the residual rights as any other shareholders.” Yet limitations to these residual

3 In principle, preferred stocks are created by the preferred stock clause of the preferred stock
contract (the preferred stock clause of the articles of incorporation).

%2 BLACK'S LAW DICTIONARY (9th ed. 2009).

% Compared to common shares, preference shares are entitled to the fixed dividend payments. In
cumulative preference shares dividend is paid regularly. If for some financial reasons an issuer
company fails to pay out the dividends for some period the arrearages are owed and should be
paid back when the company regains the dividend payments. This puts preference shareholders
at significant advantages over common shareholders. Yet they might not be able to share the
excess profit depending on whether the preference shares are participating or non-participating.
Creating preference shareholders that are both cumulative and participating puts its holders at
the utmost advantage over common shareholders. Thus the nature of preference shares a
company issues should be carefully decided as it may create a huge imbalance of rights between
common shareholders and preference shareholders.

3 Black's Law Dictionary (9th ed. 2009) defines liquidation preference as ‘the amount of money
that constitutes the full satisfaction of the preferred’s fixed claim.

% Bratton, suypranote 14, at. 357

36 /0’

37 Art. 151(a) of Delaware Corporation Law states:

Every corporation may issue 1 or more classes of stock or 1 or more series of stock within any
class thereof, any or all of which classes may be of stock with par value or stock without par
value and which classes or series may have such voting powers, full or limited, or no voting
powers, and such designations, preferences and relative, participating, optional or other special
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rights could be provided in the certificate of incorporation or resolution of the
board of directors.*

The principle that preference shares are created contractually is applicable in
Ethiopia. There is no clear reference to share sale contract under the Ethiopian
Commercial Code. Art. 336 (1) of the Commercial Code states that preference
shares are created either in the memorandum of association or by resolution of
an extraordinary general meeting. The potential contents of the preference
package in the memorandum of association or the resolution of an extraordinary
general meeting authorizing issuance of preference shares include, ‘preferred right
of subscription in the future issues, or rights of priority over profits, or assets or
both’.%

Art. 336(2) of the Commercial Code however prohibits share companies from
issuing preference shares with increased voting rights. This prohibition is in line
with the classic corporate law principle of one share one vote embodied under
Art. 345 of the Code. The Commercial Code states that voting right of
shareholders is a right inherent in corporate membership which a member cannot
be deprived without his consent.“ In addition, Art. 408 of the Commercial Code
prescribes that all shares should carry equal voting rights and if there is a
restriction it should be applicable to all classes of shares irrespective of their
designation. Art. 410 of the Commercial Code even goes to the extent of
invalidating any provision restricting the free exercise of voting rights in
shareholders meetings. Furthermore, it is the right of any shareholder to take part
in ordinary meetings regardless of any restriction to the contrary.** So it appears
from the cumulative reading of these provisions that it is in principle prohibited
to deny preference shareholders’ voting rights in ordinary general meetings. Yet
the voting rights of shareholders with preference rights in sharing profits and

rights, and qualifications, limitations or restrictions thereof, as shall be stated and expressed in
the certificate of incorporation or of any amendment thereto, or in the resolution or resolutions
providing for the issue of such stock adopted by the board of directors pursuant to authority
expressly vested in it by the provisions of its certificate of incorporation.

38 /0’

¥ Art. 336 (1) of the Commercial Code.
40 /g Arts. 388 and 399.

4 fd, Art. 420.
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distribution upon dissolution of a company may be restricted (in ordinary
general meetings) through a company’s memorandum of association.*

The scope of preference shares in principle extends to any share that possesses
rights or privileges that differ from the statutory defaults, i.e. one-share one vote;
equal shares of dividends. This may create an increased unpredictability into the
very definition of the preferred stock.”* Of course preferred shares can be denied
of their voting rights. The prohibition in a way protects the common
stockholder from dilution of voting rights thereby maintaining their control over
the management and also protecting their company from hostile takeovers.
Common shareholders exercise their voting rights in important corporate matters
such as the election of the board of directors and decisions regarding major
company policy. Nevertheless, when it comes to payment of dividends, they do
not enjoy priority.*

Preference shares come in different forms and/or classes. For instance, the issuer
company can issue preferred shares either on cumulative or non-cumulative basis.
Cumulative preference share 'has a fixed dividend based on the par value of the
stock’.# In principle, the dividend is paid regularly for cumulative preferred
stocks. However, if for some economic difficulties an issuer company fails to pay
out the dividends for some period, the payments left unpaid (arrearages) are
owed and should be paid back when the company regains the dividend payments.
As long as the dividends on the preference shares remain in arrears, a company
may not make dividend payments on ordinary shares. For non-cumulative
preferreds, the holder is not entitled to the omitted dividends. Investors naturally
demand the cumulative preferred shares to the non-cumulative ones. The
Ethiopian Commercial Code does not indicate whether this category is
recognized or not. In the opinion of the writer it is up to the concerned share

2 [d, Art. 336 (3).
4 Charles R Korsmo, Venture Capital and Preferred Stocks, 78 BROOK. L. R. 1165, 1171(2013).

4 A hostile takeover is the purchase of one company by another made by going directly to the
company's shareholders or fighting to replace management to get the acquisition approved. It is
possible through either a tender offer or a proxy fight.

4 Common stockholders receive dividends, only after the preferred stockholders are paid off.
Furthermore, they are the last to receive the company's assets in the event the company goes
bankrupt. They are preceded by the creditors, bondholders and the preferred stockholders.

46 ‘Cumulative preferred stocks' INVESTOPEDIA (Sept. 08, 2017),
https://www.investopedia.com/terms/c/cumulative_preferred_stock.asp
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company whether to issue cumulative or non-cumulative preference shares so
long as its right to issue preference shares is recognized.

Preference shares can also be participating or non-participating. Participating
preference shares refer to shares that bring the agreed share of dividend or
liquidation bonus as well as equal participation in the remainder with the
common shareholders. In contrast a non-participating preference shareholder
forgoes her/his right to partake in distributable assets beyond a fixed rate.+
Cumulative and participating forms of preference shares give a supreme
economic advantage to the preference shareholders than to the non-cumulative or
non-participating counter parts. Conversely, they pose bigger disadvantages to
the holders of common shares. The Ethiopian Commercial Code does not clearly
indicate the category of preference shares into participating and non-participating.
The opinion noted above in relation to cumulative versus non-cumulative
preference shares also applies to participating and non-participating forms of
preference shares, i.e. so long as the share company’s right to issue preference
shares is recognized it's up to it to issue participating or non-participating
preference shares. Yet it is important to clearly provide whether the preference
shares are participating or non-participating in the memorandum of association
or the resolution of shareholders’ extraordinary general meeting.

Another feature of preference shares developed lately is the inclusion of the so
called ‘sinking fund provision’. This provision determines how the issuer
company can call back the preference shares overtime by paying them off
(amortization). This in a way creates an implied maturity date for the preference
shares.*

In summary, preference share combines some features of debt securities with
some of the features of equity.* It shares some features of debt financing
documents such as debentures/corporate bonds. A preferred resembles a
corporate bond in being the senior security that earns its holder regular payments.
Yet, preference shares are grouped with ordinary shares on the balance sheet in
the shareholders equity section, while debentures and bonds show up as a
liability. * Because of its hybrid character ‘the legal treatment of preference

47 Miller, sypranote 28, at 569.

8 It is customary for corporate bonds to have a maturity date.
49 Korsmo, sypranote 43, at 1165.

% Bratton, supra note 14, at 354.
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shareholders has long straddled the dividing line between corporate law and
contract law’.5

5. Preferred Shares under Ethiopian Company Law
5.1, Art. 336 of the Commercial Code

As stated above, shares of share companies in Ethiopia can take different classes,
notably: preference shares and common shares. %2 Different classes of shares
confer different rights, duties and privileges upon their holders. The preference
shares confer upon its holder a priority on the annual profits in the form of
cumulative or non-cumulative preference dividends or the preferential dividend
right upon the liquidation of the company or simply the right to receive the
liquidation bonus. A probe into the nature of preference shares under Ethiopian
company law begins with Art. 336(1) of the Commercial Code which states:

A share company may create preference shares either in the memorandum of
association or by the resolution of an extraordinary general meeting. Such shares
enjoy a preference over other shares such as the preferred rights of subscription in
the event of the future issues, or rights of priority over profits, assets, or both.
(Emphasis added).

As can be understood from this authorizing provision, once a share company
decides to issue preference shares, the provision to this effect must be inserted in
a memorandum of association or ordered by a resolution of the extraordinary
meeting of shareholders. The law recognizes preference shares by utilizing a
permissive legal norm. As a result, it is up to the concerned share company to
issue or not to issue preference shares. As preferred shares provide their holders
with privilege(s) distinct from that of common shareholders’ it is necessary to
determine the contents/scope of preference arrangement under the Ethiopian
Commercial Code. Art. 336(1) shows that preference shareholders might be
entitled to the packages of privileges (preferences) such as the subscription of
new shares, the right of priority in share of profits and/or liquidation bonuses.

Art. 336 of the Commercial Code seems to allow a share company to issue
different classes of preference shares with different packages of rights. For
instance a share company can issue some portion of its shares as cumulative
preference shares only (priority in dividend), non-cumulative preference shares
only (priority in dividend), participating preference shares (priority in dividend

51 /a’
52 Arts. 335, 336 and 337 of the Commercial Code.
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and/or liquidation assets), and non-participating preference shares (priority in
dividend and/or liquidation assets).* It is also a possibility for preference shares
with priority in collection of profits to be cumulative and participating, non-
cumulative and non-participating or cumulative and non-participating.
Preference shares with a priority in the collection of liquidation assets can only
be participating or non-participating.> For example, a share company with 5000
shares can issue 200 shares with a priority in collection of liquidation asset of
20% and participating. In this case the preference shareholders will first share
20% of the assets and take part, pro rata with their shares, in the partition of the
remaining 80% with the common shareholders provided that there are no other
third parties with priority of claims. If the preference to liquidation asset is non-
participating, its shareholders will take only the fixed percent (20%) and cannot
participate in the remaining assets with common shareholders.

Unlike the recognition of priority in cases of dividend (profit) and/or
liquidation of assets, the law is not clear when it comes to the package of
preference share recognized under Art. 336 of the Commercial Code, ie.,
‘priority in form of subscription of new shares’. Art. 470 of the Code states that
preferred right of subscription in case of issuance of new shares belongs to all
shareholders. The literal reading of this provision may seem to guarantee priority
of subscription to shareholders against the new investors (other than the existing
shareholders). By this interpretation, it would have been possible to read Art. 470
to bestow on preferred shares right of ‘priority in form of subscription of new
shares’ in line with Art. 336. But a stronger prohibition is provided under Art.
475 of the Commercial Code that disallows issuance of ‘documents conferring
special preferred rights of subscription’. If the term ‘documents’ utilized under
Art. 470 is interpreted as preference shares authorizing ‘priority in form of
subscription of new shares’, then ‘priority in form of subscription of new shares’
under Art. 336 cannot form part of the package of privileges of preference shares.

But, this writer contends that the package of privileges enumerated under Art.
336 is not exhaustive. Thus, the issuing share company can, in theory, provide
preference(s) or contractual protections not stated under Art. 336 of the
Commercial Code either in a corporate charter or via a resolution of the

53 See section 4, above, for a general discussion on cumulative vs non-cumulative, participating vs
non-participating shareholders.

5 This preference in the collection of liquidation of assets cannot be categorized as cumulative vs
non-cumulative as a company winds up only once and it’s illogical to think the possibility of
piling up of payments for preference shareholders of this class.
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extraordinary meeting of shareholders. In the company laws of many jurisdictions,
the scope of preference share is determined either in the authorizing corporate
charter or in the resolution of an appropriate organ(s) of the issuing firm. Thus,
exhaustively dictating the scope of preference shares does not seem to be the
business of company laws. Similar position could be advanced in regards to the
Ethiopian Commercial Code.

Nonetheless, although the packages of privileges for preference shares are
determined by negotiations between the issuing company and preference
shareholders, they are not without restrictions. One of the legal restrictions under
the Ethiopian Commercial Code relates to voting rights. The law prohibits
issuance of shares with ‘a preference as to voting rights’.* It is by no means
allowed to include preference as to voting rights via conferment of increased
voting rights upon preference shares. Thus, increased voting rights cannot form
part of preference packages authorized by a corporate charter or via a resolution
of the extraordinary general meeting of shareholders.

One may wonder if preference shareholders can take part in the management of
their company. Participation in the management of firm is normally manifested
by participation in general meetings and representations in the board of directors.
The general rule under Ethiopian Commercial Code is that, every share confers a
voting right.%¢ So a simple answer to the question is: yes preference shareholders
can take part in the management of their company as the rules of the
Commercial Code stand. The prerequisite to be appointed as a member of board
of directors is to be a shareholder.5” By this formula nothing prohibits a
preference shareholder of a share company from being appointed as a director.
The relevant provisions of the Commercial Code also reveal that preference
shareholders, in principle, have the right to take part in corporate meetings and
vote on important corporate matters just like the common shareholder. In many
jurisdictions the issuance of preference shares enables common shareholders to
retain their control over the corporate management, make decisions on important
corporate matters and fight hostile takeovers as well. This position can also be
true under the Commercial Code of Ethiopia, if a memorandum of association of
a share company creating preference shares restricts the voting rights of
preference shareholders to the matters concerning extraordinary meetings as per

% Art. 336 (2) of the Commercial Code.
5% [o. Art. 345(3).
57 [d. Art. 347.
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Art. 336 (3) of the Commercial Code. The restriction of preference shareholders
voting rights in ordinary general meeting helps to avoid the possible class
struggle between the common shareholders and preference shareholders. It is
obvious that the class struggle between the two could result in difficulties in the
management of the company and result in potential failure.

The conferment of equal voting rights for preference shareholders and ordinary
shareholders may leave the ownership interests of the latter in a serious condition.
To avoid this predicament, the law has devised a means by which the voting
rights of preference shareholders could be sometimes limited in the
memorandum of association.* Consequently, preference shareholders will not
vote in ordinary general meetings and resolutions approving or rejecting the
accounts for the past financial year, allocating or distributing profits, appointing
or removing auditors or directors and decision on any matter other than those
reserved to extraordinary general meeting will be passed without the vote of
preference shareholders.®® Art. 424 seems to indirectly confirm the possibility of
denying preference shareholders’ voting rights (in ordinary general meetings) by
inserting a provision to that effect in the memorandum of association. Art. 424
states, thus, ‘any shareholder, including preference shares holders may take part in
an extraordinary meeting’.

5.2. Modes of Authorization of Preféerence Shares

As broadly alluded to earlier, the two modes of authorizing preference shares
under the Commercial Code are a clause to this effect in the memorandum of
association © and a resolution of the extraordinary general meeting of
shareholders.®? The paragraphs below elaborate these two modes.

%8 Fekadu, supranote 4, at 100.

% Art. 336 (3) of the Commercial Code Ethiopia. Besides, sub-article 4 of the same article
restricts the number of shares having restricted voting rights not to exceed half the amount of
the capital.

8 /g, Art. 419,

1 Memorandum of association is a company's public document prepared at the formation stage
that should contain relevant information about the future share company as per Art. 313 of the
Commercial Code. Together with the articles of association, they form the foundation
documents of a company.

62 Art. 336 of the Commercial Code.
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The general laws applicable to share companies provide a possibility for share
companies to issue preference shares in their memorandum of associations. &
Pursuant to Art. 313 of the Commercial Code having a memorandum of
association is mandatory for a company. # Art. 313 (6) states that the
memorandum of association shall, among other things, contain ‘the par value,
number, form and classes of shares’. Accordingly, a memorandum details if
registered or bearer shares are allowed as well as the classes of shares to be issued.
This mode of authorization gives shareholders an opportunity to vote on the
specific preference packages to be included in preferred shares. Nonetheless, if
special laws prohibit issuance of preference shares by certain types of companies,
such companies cannot include preference shares in their memorandums of
association. This concerns financial share companies and it will be dealt with
under a separate section below.

The second technique embodied under the Commercial Code to create preferred
shares is by the resolution of extraordinary general meetings of shareholders. One
amongst the agenda of the extraordinary general meeting of a share company is
approving increase in their investment and making amendment to the
memorandum of association.® The amendment may target provisions of the
memorandum governing preference shares.

If the original memorandum of association has not incorporated preference
shares, the resolution of extraordinary general meeting can in principle amend it
and incorporate one. The amended memorandum should then be deposited at
the commercial register pursuant to the relevant rules governing the registration
and licensing of share companies. Should the company decide to go public again,
the new prospectus that should include amendments to the original
memorandum should be available to interested investors (including those who
want to become preference shareholders). Here it is worth mentioning that the
amendment to the memorandum of association of some share companies require
license/permission from the concerned governmental regulatory agency. For

8 /d, Art. 336(1). The French Commercial Code under its Art. 228(1) also states that the
privileges that the preference shares can enjoy should be stated in the articles of incorporation.
The American Model Corporation Act (MBCA) section 6.01(a) also incorporates similar
provision.

& The same is reflected under Art. 5(6) of the Commercial Business Registration and Business
Licensing Proclamation No. 980/2016.

8 Art. 423 cum. Art. 425 of the Commercial Code.
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example, the amendment of the statutes of banks and insurance companies
require approval by the Ethiopian National Bank.%

5.3. Limitation on Financial Share Companies

The general rules of the Commercial Code governing issuance of preference
shares examined above are inapplicable to banks and insurance companies
operating in Ethiopia.®” It is pointed out above that only companies incorporated
in the form of share company are allowed to invest in the banking and insurance
businesses.® Following the regime change in 1991, the government has allowed
share companies to venture in the banking and insurance businesses with several
investment limitations.  Concerning issuance of securities by banks and
insurance companies, the law prohibits issuance of preference shares recognized
under the Commercial Code. It instead, demands the issuance of the basic form
of security, i.e., common shares. Art. 10(1) of the Banking Business Proclamation
No. 592/2008 states ‘bank shares shall be of one class and shall be registered as
ordinary shares of the same par value’. Comparable restriction is imposed on
insurance companies under Art. 11(1) of the Insurance Business Proclamation
No. 764/2012. By doing so, these laws prohibit the utilization of dividend
shares and preference shares by financial share companies, restricting the financial
companies' access to fund collectable from issuing preference shares.

It is true that the legal requirements involved in the formation through operation
of financial share companies are rigorous when compared to non-financial share
companies. The government maintains a close watch over the financial sector.

% Art. 3(3)g of the Banking Business Proclamation No. 592/2008 and Art. 3(3)g of the
Insurance Business Proclamation No. 764/2012.

 The Banking Business Proclamation No. 592/2008 and Insurance Business Proclamation
764/2012 with other relevant regulations and directives govern the banking and insurance
businesses.

% That rule of course does not include the government owned banks and insurance companies
that are not incorporated by strictly following the rules of the Commercial Code. They are
instead established by Regulation of the Council of Ministers in the form of public enterprises.
Their corporate finance and corporate governance does not appear to follow the model of the
private (share) companies venturing in banking and insurance businesses.

% There are several investment limitations on banks imposed by several banking laws in force in
Ethiopia. For instance, foreign direct investment in the banking sector is prohibited, limitations
on the ownership of bank shares, limitations and control on the activities of banks themselves,
limitations on the banks’ ownership of other companies, the requirement of approval by the
National Banks on the appointment of directors, installation of new banking services,
amendment to its corporate charters and so forth.
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The laws barring banking and insurance share companies from issuing preference
shares are one of the many manifestations of this close control and supervision.
These laws have the effect of totally banishing the option of issuing preference
shares, which, of course, are ignored even by the non-financial share companies.

The practice in jurisdictions with reputable corporate law such as the State of
Delaware shows that the financial institutions, insurance companies or other
corporations subject to the strict capital adequacy regulations as illustrated by the
size and composition of the preferred stock exchange -tradable funds, issue all
kinds of public preferred stocks.™ The concern of the Ethiopian state seems to
be protection of the stability of the financial system and protection of
shareholders as well as customers of these financial share companies - possibly by
prohibiting the concentrated ownership of shares by a few shareholders and
avoiding the issuance of advanced security forms such as preference shares by
financial share companies. As the country has a limited expertise and fledgling
‘capitalist’ market and corporate governance system, the precautions and legal
restrictions are arguably justified.

As discussed above, there are not that significant differences between preference
shareholders and common shareholders. The general rules of the Commercial
Code which are in principle applicable to both financial and non-financial share
companies state that both classes of shareholders do have rights to be appointed
in the board of directors. Both classes of shareholders have rights to take part in
the corporate meetings and take part in important company decisions. The only
possible difference especially in relation to the voting rights is the fact that Art.
336 (3) of the Commercial Code allows the insertion of clause in the
memorandum of association restricting preference shareholders voting rights in
extraordinary meetings of shareholders. Different reports show that banking and
insurance share companies are profitable even compared to non-financial share
companies. It is not clear why preference rights cannot be conferred on some
shareholders so that potential investors will get strong incentives to invest in this
young financial sector which is relatively unexposed to foreign competition. This
position may have the unintended consequence of limiting the financial
companies' access to capital and hamper their growth and expansion which will,
in turn, impact their readiness to compete regionally and globally. A middle
ground would have been possible by limiting a percentage of funds that financial
share companies could fetch through issuing preference shares.

70 Ben Walther, Peril and Promise of Preferred Stock; 39 DEL. J. CORP. L. 161, 163 (2014).
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6. Conclusion

Companies obtain their funds from different sources. These sources include
internal (mainly contributions by founders) and external (money collected from
investors by issuing shares). Ethiopian company law recognizes private limited
company and share company as two distinct forms of companies. It allows only
share companies formed through public offering of share to issue shares to the
public via prospectus. Shares under the Commercial Code could either be
ordinary shares or preferred shares. Nonetheless, the practice on the ground
reveals that the securities market is dominated by the basic security form
(ordinary shares). In one way, issuing diversified forms of securities widens share
companies’ access to capital. It in fact may likewise install difficulty into the
relatively inexperienced corporate governance and corporate finance system of the
country. The well-known practice by newly formed share companies in Ethiopia
Is to issue ordinary shares to interested investors through prospectus. Shares are
sold to the public through banks as commission agents.

Financial share companies are prohibited by the law from issuing preferred shares.
However, the non-financial share companies have the freedom to issue preference
shares. The writer is of the opinion that the policy and laws that prohibit
financial share companies from issuing preference shares are misguided. Financial
share companies should be allowed to meet their need for finance by issuing
preferred shares as well. The concern of the government is the protection of
stability of the financial system in general and the security of ownership interest
of investors and customers of the financial share companies in particular. Yet it
can accomplish these objectives by allowing financial share companies to issue
preference shares under certain conditions. In general, the level of familiarity with
preference shares as vehicles of corporate finance in Ethiopia seems to be low.
This ignorance coupled with the government’s mistrust of preference shares may
have the effect of depriving share companies of the option of utilizing preference
shares in Ethiopia.
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Reflection on the Legality of ‘Private’ Discrimination in Light of Recent
Economic and Social Changes in Ethiopia

Mekonnen Firew Ayano

Abstract

This essay Is an attempt to draw attention to the discrimination people face in
urban areas and the emerging market-oriented social relation. People face
discrimination in various soclal settings. Women, children, and other vulnerable
social groups face discrimination in the so-called “customary” spheres, and in other
non-governmental and governmental settings. But discrimination by private
businesses has also become ubiquitous, especially in the urban housing and labor
sectors. This is partly because of the deregulation of the economy over the last
couple of decades, and the steadily intensifying effort to outsource traditional state
functions to local and global private interests. These developments raise questions
about the application of constitutional rights to a private conduct, and about the
legality of private discrimination more generally.

Key Words: Discrimination, Private/Public Distinction, Housing

1. Introduction

Charges of widespread discrimination by the State and its agents, social
associations, and private businesses against individuals and groups of particular
ethnic and social background have surfaced recently. The charges, especially
those leveled on the social media, reveal that people face discriminations by
governmental and non-governmental entities in multiple social settings, such as,
employment, housing, and more generally, the procurement and provision of
goods and services.!

" Postdoctoral Fellow at the Center for African Studies, Harvard University, Cambridge. Thanks
to Girmachew Alemu, Getachew Assefa, and Wossen Ayele. Errors are mine.

1 See e.g., William Davidson, The Ethiopian Boomtown that Welcomes Water Firms but Leaves
Locals Thirsty, The Guardian, (Mar. 9, 2017). Available at:
https.//www.theguardian.com/global-development/2017/mar/09/ethiopia-hoomtown-
water-firms-locals-thirsty-sululta-oromia; Gregory Warner, Ethiopian Runners Say They Face
Discrimination, National Public Radio (NPR), Heard on All Things Considered (June 5,
2016 at 5:17PM ET). Transcript Available at;
http://www.npr.org/2016/06/05/480861401/ethiopian-runners-say-they-face-
discrimination); Conor Gaffey, Oromo Protest: Why Ethiopia’s Largest Ethnic Group Is
Demonstrating, Newsweek, (Feb. 26, 16). Available at: http://www.newsweek.com/oromo-
protests-why-ethiopias-biggest-ethnic-group-demonstrating-430793. See also, Adanech
Gedefaw, Determinants of Relationship Marketing: The Case of Ethiopian Airlines, 14


https://www.theguardian.com/global-development/2017/mar/09/ethiopia-boomtown-water-firms-locals-thirsty-sululta-oromia
https://www.theguardian.com/global-development/2017/mar/09/ethiopia-boomtown-water-firms-locals-thirsty-sululta-oromia
http://www.npr.org/2016/06/05/480861401/ethiopian-runners-say-they-face-discrimination
http://www.npr.org/2016/06/05/480861401/ethiopian-runners-say-they-face-discrimination
http://www.newsweek.com/oromo-protests-why-ethiopias-biggest-ethnic-group-demonstrating-430793
http://www.newsweek.com/oromo-protests-why-ethiopias-biggest-ethnic-group-demonstrating-430793
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This essay concerns the legality of these various forms of discrimination people
face in the non-governmental sector, also called “private” sphere, from the
standpoint of the rights and liberties protected under the Federal Democratic
Republic of Ethiopia (FDRE) Constitution. The focus on the discriminations in
the “private” sphere is not to suggest that discrimination in other settings is
unimportant. In fact, discrimination by the State and its agents is not only
ubiquitous and grave; but also the enforcement of constitutional rights and
liberties of ordinary citizens against the offices and officials of the State is
extremely limited.?

Private discrimination raises a curious legal question in light of the profound
power and influence that the private entities have come to command in the
economy and society. That is: how can constitutional rights and liberties be
applied to govern a private conduct that violates constitutionally protected rights
and liberties? This question is germane to an important theme in comparative
constitutional jurisprudence: the scope of application of constitutional rights and
liberties to private conduct, also known as “horizontal effect” or “state action”
doctrine.?

A particularly important question is whether and how the judicial bodies — i.e.,
the courts, the Council of Constitutional Inquiry and the House of Federation,
apply the constitutional rights and liberties to a discriminatory conduct of a

GLOBAL JOURNAL OF MANAGEMENT RESEARCH 3, 45, 48 (2014) (discussing discrimination
between foreigners and locals by the Ethiopian Airlines; Milkessa Midega, 7he Politics of
Language and Reoresentative Bureaucracy in Ethiopia. The Case of Federal Government, 7
JOURNAL OF PUBLIC ADMINISTRATION AND POLICY RESEARCH 1, 15 (2015) (discussing
discrimination people face at the bureaucracies because of language). For additional discussion,
seetext and references accompanying /nfra, notes 28, 37 - 38, 42 — 43.

2 The lack of constitutional accountability in Ethiopia has been widely discussed among scholars
as well as the public. For the detail discussion, see &g, Jon Abbink, The Ethiopian Second
Republic and the Fragile “Social Contract”, 44 AFRICA SPECTRUM 2, 3 (2009); John M.
Cohen, “Ethnic Federalism” in Ethiopia, 2 NORTHEAST AFRICAN STUDIES, NEW SERIES,
No.2, 157 (1995); Marina Ottaway, 7he Ethiopian Transition. Democratization or new
Authoritarianism?, 2 NORTHEAST AFRICAN STUDIES, New Series, No.3, 67(1996); Theodore
M. Vestal, An Analysis of the New Ethiopian Constitution and the Process of Its Adoption,
3NORTHEAST AFRICAN STUDIES New Series No.2, , 21(1996).

3 For further discussion, see Stephen Gardbaum, 7he “Horizontal Effect” of Constitutional
Rights, 102 MICHIGAN L. REv. 3 387 (2003).
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private person.* The broad purpose of the essay is to highlight the incipient
asymmetry of power and property wrought by the EPRDF officials’ effort to
deregulate the economy.

The subject obviously requires thorough and sustained legal and sociological
researches. This essay is an initial reflection of my interest in the intersections of
constitutional rights and the public/private divide. Hence, it is an attempt to
highlight general questions and insights regarding discrimination and the
public/private distinction that can stimulate interest on the part of the legal
profession.

In the next part of the essay, | draw on comparative materials to discuss the
notion of private discrimination by situating it within the public/private
distinction in liberal constitutional law and theory. The subsequent parts canvas
some general yet key points in regards to socio-legal aspects and significance of
private discrimination in the urban settings.

2. Discrimination and the Public/Private Distinction

The principal object of constitutional rights and liberties in a liberal
constitutional regime is the governance of conduct of the State and its agents.> In
other words, the primary purpose of a liberal constitution is to regulate vertical
relation between State and individuals or community of individuals. Thus, how
the State and its agents decide to serve one person instead of another concerns
the constitutional rights and liberties. The distribution of burdens and benefits
by the State and its agents on the basis of race, ethnicity, sex and other
classifications would be a constitutionally suspect discrimination in liberal
constitutional regimes. This means that, among other things, the body charged
with the authority of constitutional review has the power to review decisions of a
governmental agent on the basis of the constitutional rights and liberties
concerning discrimination.

4 In addition to the FDRE Constitution, various international legal instruments and domestic
laws and regulations are important to appraise the question of legality of private discrimination.
The essay, nonetheless, is limited to the Constitution.

5 See eg., Paul Brest, ‘State Action and Liberal Theory: A Case Comment on Flagg Brothers v.
Brooks’, 130 U. PA. L. Rev. 1296 (1982). The liberal constitutional thought can be
understood in at least two traditions: The Lockean “natural rights” tradition that prescribes
sharp public/private distinction and the Hobbesian “positive constitutionalism”, which tends
to collapse the distinction.
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According to the logic of liberal constitutional thought, private conducts,
however, are a secondary object of the constitutional rights and liberties.® They
are the primary objects of private law regimes, if even an object at all. This
means, among other things, that the body charged with the authority of
constitutional review lacks the power to review a private conduct that violates the
constitutional rights and liberties. Thus, for example, while such a body can
review the constitutionality of a public university’s admission policy that requires
students waive the right to associate or express their opinion; it arguably lacks the
authority to review if a private university enforces the same policy.

The divide in the application of constitutional rights and liberties stems from a
broader conceptual and doctrinal divide that permeates the liberal legal thought
known as the “public/private” distinction. Morton J. Horwitz shows that the
distinction emerged as early as the formation of the European nation-state and
the enlightenment thought that began in the 16" Century. The rise of market as
the dominant mode of economic and social organization and the concurrent
effort of “orthodox judges and jurists to create a legal science that would sharply
separate law from politics” in the 19" Century engendered a global proliferation
of the distinction.”

The classic conceptual and architectural division of the law into “public law”
that is conceived as political and proper sphere of regulation/intervention by
State, and “private law” that is conceived as apolitical and the proper sphere of
individual autonomy is an aspect of the distinction.® The distinction is
understood in the area of constitutional law and jurisprudence to mean that
constitutions concern the conduct of State and its agents, whereas private law
concerns the private conduct of individuals.

A plethora of problems have been identified with the theory and applications of
public/private distinction. To begin with, a coherent conception of the
distinction is impossible.® The line between the “private” sphere and the
“public” sphere is less obvious than it is assumed. Jurists who influenced

6 ERWIN CHEMERENSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 507 (3" ed.,
2006) (hereinafter, Principles and Policies).

7 Morton J. Horwitz, The History of Public Private Distinction, 30 PENN. L. REV 6, 1423,
1425 (1982).

8 See MAX WEBER, ECONOMY AND SOCIETY: AN OUTLINE OF INTERPRETIVE SOCIOLOGY,
Vol. 2, 6541-54 (Guenther Ross & Claus Wittish Transl., 1958).

® See e.g., Erwin Chemernsky, Rethinking State Action, 80 NE. U. L. Rev 3 (1985).
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Western legal thought staring from the late 19® Century up to the 1960s, which
is often referred to as the period of “Social Legal Thought”, show that the
“private” constitutes and is constituted by the “public”.’® Robert Hale, one of
the iconoclastic jurists of that period, for instance, argues that the public/private
distinction is an ideological construct in the service of capital as opposed to
labor.™

Another problem concerns the idea that the power of the State is anti-thesis of
autonomy of the individuals. The idea is derived from the Lockean theory of
limited government, understood to mean that a private sphere must be reserved
to protect the rights and liberties of the individuals against threats of the State.*?
However, ample legal and socio-legal materials confirm that private actors, such
as corporations, traditional/customary regimes, dominant racial and ethnic
groups, and other social categories can wield formidable power and influence
that can threaten the rights and welfare of individuals and vulnerable social
groups.*

A related problem concerns the conception of the “private” as an apolitical
sphere that must be free from interventions by the State. This conception is
premised on the assumption that the “private” is pre-political and internally
symmetrical — i.e., individuals in this sphere wield equal (or equivalent) power
and the State must be assigned the role of the arbiter whose duty it is to keep the
rules of the game.* It has long been recognized that the “private” sphere involves
serious political stakes and that the Lockean conception of State-society relations
masks the stakes and distributive outcomes. In other words, the “private” is

10 Duncan Kennedy, Three Globalization of Law and Legal Thought: in THE NEw LAW AND
ECcoNOMIC DEVELOPMENT: A CRITICAL APPRAISAL 19, 37-59, (David M. Trubek & Alvaro
Santos eds., 2006).

1 Robert Hale, Coercion and Distribution in a Supposedly Non-Coercive State, 38 POLITICAL
SCIENCE QUARTERLY 3, 470 (1923).

12 See Brest, sypranote 5, ar1296 -97.

3 For detail discussion on the significance of customary/informal regimes in Ethiopia, see
ALULA PANKHURST & GETACHEW ASSEFA (EDS.), GROSS-ROOTS JUSTICE IN ETHIOPIA: THE
CONTRIBUTION OF CUSTOMARY DISPUTE RESOLUTIONS (2008). See afso Larry Alexander,
The Public/Private Distinction and Constitutional Limits of Private Power, 10 CONST.
COMMENT. 361 (1993) (for a discussion on the role of private corporations in other
jurisdictions).

4 JOHN LOCKE, SECOND TREATISE ON GOVERNMENT § 137 (Macpherson ed. 1980).
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asymmetrical and deeply political, and non-intervention by the State in this
sphere is intervention by another name.

3. The Distinction in Comparative Constitutionalism

The effort to establish a neat public/private distinction in constitutional law and
jurisprudence has been largely futile. But judges and jurists in various
jurisdictions have developed and continue to develop techniques and doctrines to
navigate the intricate problems inherent in the distinction. Post-Cold War
constitutions approach the issue along the spectrum between two opposite
doctrines: the doctrine that prescribes sharp public/private distinction, on the
one hand, and doctrine that collapses the distinction, on the other hand. The
constitutional regimes that follow the first approach are often called “classical
liberal”, whereas the second approach is understood to resonate with the “social
liberal” constitutions.*®

The classical liberal approach prescribes a bright-line rule of the distinction.
Judges and jurists in this approach maintain a sharp vision of the “private”
sphere to which, according to their vision, constitutional rights and liberties must
not apply. The approach was epitomized by the “state action” doctrine, which
judges and jurists in the United States developed during the period often referred
to as the “Classical Legal Thought” .1

The US Supreme Court deployed the doctrine to draw a sharp distinction
between the “private” and the “public” (as well as between the “federal” and the
“state” spheres) in one of its landmark decisions of the 19 Century, the Civi/
Rights Cases” The case, which in fact was a group of five cases, concerned the
constitutionality of the Civil Rights Act of 1875, a statute enacted by the US
Congress.

Congress passed the Act to ban race and color based discriminations in regards
to access to public accommodations in order to curb the pervasive
discriminations faced by African Americans and other people of color in public
places, such as public transportations, hotels, inns, and theatres. Relying on the

5 Mark Tushnet, 7he Issue of State Action/Horizontal Effect in Comparative Constitutional
Law,11.Con. 1,79,80 -4 (2003).

16 Kennedy, sypranote 10, at 26 - 58.
17109 US 3, (1883).
18 18 Stat. 335-37.
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Act, some African Americans sued certain “whites only” establishments that
refused them services because of their race. The Court held, however, that the
Act was unconstitutional on the ground that the “federal constitutional rights do
not govern individual behavior” and that “Congress lacks the authority to apply
them to private persons.”*

Beginning in the early 20* century, the Supreme Court eventually retreated from
this orthodox version of the state action doctrine in favor of more flexible
interpretations. Subsequent court decisions overturned the Civil Rights Cases
precedent, and Congress enacted several civil rights laws since the 1960s. To be
sure, US courts have not rejected the doctrine totally. It is still binding in the
sense that courts cannot consider a claim of constitutional violation in the
absence of some action by a state entity.? But courts have often found state
action and applied federal constitutional rights to what would have been a private
conduct under the orthodox approach.

Shelley v. Kraemer® is the landmark case in this vein. Shelley, an African-
American family, purchased a house in Missouri, and Louis Kraemer, a white
resident in the neighborhood sued them alleging that the property was subject to
a restrictive covenant that prevented “people of Negro or Mongolian” race from
occupying the property. The Supreme Court of Missouri enjoined Shelley from
occupying the property on the ground that a state action was lacking because the
covenant was a private agreement. The Supreme Court reversed the injunction on
the ground that an injunction ordered by the court that enforced a racially
discriminatory covenant was state action flouting the equal protection clause of
the US Constitution.?

The trend in constitutions of the social liberal approach collapses the
public/private distinction. Constitutions that follow this approach commit to
the so-called “positive rights” and “negative rights”.? The commitment to
positive rights is often understood to require the horizontal application of
constitutional rights and liberties to private conduct. This application can be

19 Chemerensky, Principles and Policies, sypranote 6, at513.

2 Robin West, Response to State Action and a New Birth of Freedom, 92 GEO. L. J. 819, 823-
24 (2004).

21334 US 1. (1948).
22 /d

2 For a classic reading on “negative rights” and “positive rights”, see Isaiah Berlin, 7wo Concepts
of Liberty, in FOUR ESSAYS ON LIBERTY (lIsaiah Berlin ed., 1969).
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either direct or indirect. Direct application is likely if the substantive
constitutional rights envisage the regulation of private conduct. Indirect
application, which perhaps is the most common doctrine, holds when the State
and its agents are required to take constitutional rights and liberties in to account
in making decisions.

The German Constitutional Court gave a leading formula of the indirect
horizontal effect of constitutional rights and liberties in the Ldith case® a
landmark case on the subject. Lith, who was president of a press club, called for
boycotting Veit Harlan, a film director who gained fame during Nazi regime for
his anti-Semitic work. Two film companies claimed that Lth has discouraged
film companies and theatres to show Harlan's latest work, and the German
public to see the film. The trial court granted injunction against Luth on the
basis of private law rule that required a person who causes damage to another
person, intentionally and in a manner contrary to good morals, to compensate
the victim. Liith appealed against the judgment to the Constitutional Court, and
the court reversed the injunction on the ground that the lower court’s decision
failed to take into account the constitutionally protected right to freedom of
expression to which Luth was entitled.

While conceding that the principal purpose of constitutional rights is to protect
the rights and liberties of the individual against interference by public authorities,
the Constitutional Court formulated the profoundly influential doctrine of
“horizontal effect” which has been adopted into comparative constitutional
jurisprudence. According to the Court’s reasoning, the Constitution establishes
an “objective order of values” that permeates the entire legal system, and hence
courts must interpret private law in the spirit of the constitutional norms.?
Other countries that uphold the doctrine of horizontal effect of constitutional
rights and liberties include South Africa and Canada, both of which have been
influential internationally.?

One of the key differences between the classical liberal and social liberal
approaches is the degree to which constitutional rights and liberties govern
private conduct. While the former tends to uphold a sharp public/private

24 Liith, BVerfGE 7, 198; 1 BvR 400/51 (1958).

2% DONAL P. KOMMERS, THE CONSTITUTIONAL JURISPRUDENCE OF THE FEDERAL REPUBLIC
OF GERMANY, 363 (1997).

26 Tushnet, supra 15, at80 — 83.


http://www.iuscomp.org/gla/judgments/tgcm/v580115.htm
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distinction and limit constitutional rights and liberties to state action, judges and
jurists in social liberal constitutions emphasize not only the identity of the
offender but also the rights and liberties at issue. Hence, the latter judges and
jurists tend to collapse the public/private distinction.

Nevertheless, it is important to note that the doctrinal differences between the
two do not necessarily translate into functional differences. The fact that the US
constitutional jurisprudence upholds the state action doctrine does not mean that
US courts are less likely to apply constitutional rights and liberties to conducts
of private persons than the courts that uphold the doctrine of horizontal effect
do. The application of constitutional norms in any jurisdiction depends not only
on the doctrines but also on the entire constitutional structure, norms, and
interpretive contexts.?

Which approach would bear comparison to Ethiopia’s constitutional law and
jurisprudence? Consider the following excerpt from Amanda Farrant’s report
about the stigma and discriminations faced by women living with HIV:

... HIV-related stigma and discrimination in Ethiopia has a devastating impact on
those affected. Not only do they find themselves rejected by their families and
communities, but they can also be excluded from other elements of society: people
stop eating food from their homes or buying produce they have grown. Of course,
it also means you are no longer welcome at the most important local ritual: the
coffee ceremony.

Seblework Kebede, a 33-year-old mother of four, understands what it means to be
shunned: ‘It is eight years since | have known | am positive. | have lived a very
terrible life not being able to be part of the community. I used to sell milk from
home: when people heard that | was HIV positive they stopped buying from me.

People would call me names like “woman with the virus”. It really affected my life.’

Zenebech is 32. Like Seblework, her story is typical of the traumatic experiences
many of the women had suffered. She explains: ‘I was abducted when | was 18 and
forced into marriage. | have two children. Some years later my husband died. | got
tested after he died and found out | was positive, along with my children who are
now 10 and five. They get bullied a lot at school.

‘When my brother-in-law found out we were HIV positive, he took our property
from us and forced us to move away. So we left the rural area where we had been
living and my sister helped me to come to the town. | was stigmatized like hell,

27 /0’
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When landlords found out that | was positive, they caused problems and tried to
evict us. | wanted to kill myself. %

The excerpt raises set of questions that concern the horizontal effect of rights
and liberties protected by the Constitution. One of the questions is whether the
landlords who evicted (or attempted to evict) Zenebech and her family can be
held responsible for violation of the right to equality or the rights of women
provided for in the Constitution. And whether Seblework’s customers who
stopped buying milk from her because of her health status can be held
responsible for violation of the right to equality or the rights of women provided
for in the Constitution.

A related question is how the constitutional rights of a victim of discriminatory
private conduct interact with the rights and liberties of the private perpetrator. In
other words, if court or the House of Federation has the authority to review the
constitutionality of a private conduct, a follow up question would be whether
and how Zenebech’s constitutional rights and liberties trump the landlord’s
property and contract rights, and Seblework’s rights and liberties trump the
rights and liberties of her customer.

The key question is whether a court or the House of Federation can apply the
constitutional rights and liberties to a private conduct that violates the
constitutionally protected rights and liberties. Consider the following examples
in the light of this question: Can an 7dlir’that refuses to admit people of certain
religion be held liable on grounds of the constitutional rights and liberties? How
about a political party that admits only people of a particular ethnicity? How
about a political party that is open to everyone ae jure but discriminates against
women ¢ factd? How about a real estate developer that rents apartment to single
men only? How about a bar that admits foreigners only? How about an employer
who fired an employee because of the employee’s political views, or religious
affiliation?

2 Amanda Farrant, Living with HIV.: Ethiopia’s Positive Women, (July 10, 2015), available at:
https.//medium.com/@caglobal/living-with-hiv-ethiopia-s-positive-women-
916635/42143#.0nidki njk. For further discussion on discrimination against people living
with HIV and other diseases, se¢e Garumma T Feyissa et al., Stigma and Discrimination
Against People Living with HIV by Health Care Providers, Southwest Ethiopia, 12 BMC
Public Health, 522 (2012). Available at: http://www.biomedcentral.com/1471-
2458/12/522.
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https://medium.com/@caglobal/living-with-hiv-ethiopia-s-positive-women-91bb35f42143#.onidk7njk
http://www.biomedcentral.com/1471-2458/12/522
http://www.biomedcentral.com/1471-2458/12/522
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The answers to these questions are normally found in the constitutional texts and
doctrines that judges’ and jurists’ develop. There are constitutional rights and
liberties that are expressed in terms that suggest Ethiopia’s approach is aligned
with the approach of social liberal constitutionalists, but doctrines have not yet
been developed.

The pertinent constitutional texts include the Supremacy Clause, Equality
Clauses, and other rights protected by the Constitution. The Supremacy Clause
declares that “customary practices” which contravene the Constitution are “of no
effect”, and charges “[a]ll citizens, political organizations, other associations as
well as their officials” with the duty to obey the Constitution and to ensure its
observance.®® The Equality Clause prohibits discrimination on the basis of race,
color, and other classifications.®* The provision on the right to access to justice
guarantees the right to seek judicial enforcement of “justiciable matters”.3 In
another clause, political parties and organizations that “significantly affect public
interest” are charged with the duty to non-discriminatory membership, and
citizens are entitled to the right to be members subject to the “special and general
requirements” of the organization.*

These clauses guarantee rights and liberties that protect individuals and social
groups against discriminations. They can also be understood to mean that the
Constitution, particularly the Supremacy Clause, charges not only the State and
its agents but also private actors, including the customary regimes, with the duty
to comply and ensure compliance with the constitutional rights and liberties.
However, there are clauses that express the conventional public/private
distinction. The text of Article 13 (1), for instance, can be understood to mean
that the duty to respect and enforce the constitutional rights and liberties is
limited to the State and its agents.

Another problem is the lack of evidence in regards to how judges and jurists
interpret the clauses and the question of horizontal effect/state action doctrine
more generally. Neither a court decision nor a scholarly material that deals

2 FpRE CONST. Art.9 (1).

% FDRE CONST. Art.9 (2).

31 FDRE CONST. Art. 25.

%2 FDRE CONST. Art. 37.

3 FDRE CONST. Art. 38.

% FDRE CONST. Art. 13. ().
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directly with the constitutionality of a discriminatory private conduct is available.
Indeed the legal and organizational process for reviewing the constitutionality of
conducts of State agents is too imperfect to meet the minimum expectation. The
situation in regards to review of a private conduct on the basis of the
constitutional rights and liberties is worse.

This problem might be due to structural aspects of the Constitution, specifically
the allocation of the power and the legal processes of constitutional review. The
Constitution charges the House of Federation, an assembly of officials
nominated by state governments to represent ethnic groups, and the Council of
Constitutional Inquiry,® a council of experts in various fields nominated by the
President of the country for a term, with the authority to “interpret” the
Constitution and the power to review the constitutionality of laws. Ambiguities
surround the role of judges of the courts in the application/interpretation of the
Constitution. The arrangement is motivated apparently by the desire to
“democratize” the Constitution, which is premised on the assumption that
professional judges have the propensity to cater to the demands of an elitist
constituency. The structure, compositions, and decision-making processes of the
House of Federation show, however, that the House is visibly political and
parochial, i.e. a conduit implementing the ruling party’s agenda. It has often acted
in a way that is elitist and technocratic.”

To sum up, whether and how Ethiopian courts would treat a private conduct
that flouts the constitutional rights and liberties is not obvious, if not totally
unknown. The constitutional expressions of rights and liberties raise more
questions than they answer about horizontal effect of constitutional rights and
liberties. The next section highlights some of the private discriminations that are
significant in the current Ethiopian social settings, and thence justify a greater
attention on the part of the legal profession, and beyond.

% FDRE CONST. Art. 61-8, Art. 83.
% FDRE CONST. Art. 82, Art. 84.

37 For discussion of the Ethiopian constitutional review mechanism and problems associated with
the House of Federation, see g, Chi Magbako et al., Silencing Ethiopian Courts: Non-Judicial
Constitutional Review and Its Impact on Human Rights, 32 FORDHAM INT'L L. J. 1 259
(2008); A. Fiseha, Federalism and the Adjudication of Constitutional Issues: The Ethiopian
Experience, 52 NETHERLANDS INT'L. L. ReEv. 1, 1 (2005); Minasse Haile, 7he New
Ethiopian Constitution. Its Impact on Unity, Human Rights and Development, 20 SUFFOLK
TRANSNAT'L L. REV. 1(1996).
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4. Significant Kinds of Private Discrimination

People face private discrimination in many forms. Women, children, and other
religious and social groups face discrimination in most of the traditional social
settings in Ethiopia. The most egregious kinds of discriminations occur in the
agrarian social arenas, often by the so-called “customary” regimes, despite efforts
by governmental and non-governmental organizations to change these traditions
and practices.® The fact that the social lives in Ethiopia have always been rife
with various forms of discriminations, especially in relation to gender, age, social
cast, sex and other social groups, is hardly contentious.

The 1990s saw the introduction of a supposedly liberal constitutional democracy
and a free market economy.® However, the changes have engendered new social
changes and a correspondingly different kind of private discriminations:
discrimination by private market actors. Here | will attempt to explain how these
types of discrimination occur, and why they are salient.

The changes over the last 25 years have been tremendous. They include: the
diffusion of culturally homogeneous communities in to heterogeneous rural and
urban communities; rapid urbanization; emergence of private providers of goods
and services; rise of commerce and impersonal exchanges as the mainstay of the
economic and social activities; and, steadily intensifying dependence and
interdependence among individuals.

Various factors account for the changes. One of the factors is the movement of
individuals from one community to another community. In particular,
movements of people that traverse the contours of ethnicity and other identity-
bound local social organizations bear a significant role in the fissions and fusions
of culturally homogeneous local communities. To be sure, such movements are
not new. Previous governments have made the effort to resettle people from one
area into other areas under various programs, on top of the privately induced
movement of people that has always existed.

% For discussion of social discrimination, see eg, Marcus Baynes-Rock, Ethiopia’s Buda as
Hyenas; Where the Social is more than the Human, 126 FOLKLORE 3, 266 (2015); Sayuri
Yoshinda, Why Did the Monjo Convert to Protestant? Social Discrimination and Coexistence
in Kafa, Southwest Ethiopia, in PROCEEDINGS OF THE 16™ CONFERENCE OF ETHIOPIAN
STUDIES 299 (Svein Ege et al., eds., 2009).

% See FASIL NAHUM, A CONSTITUTION FOR A NATION OF NATIONS: THE ETHIOPIAN
PROSPECT (1997).
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The increased role of market as a medium of economic and social relations is
another leading factor of the change. Population growth, scarcity of land,
expansion of communication infrastructure, concentration of job and modern
amenities of life in the urban areas, and the presence of labor and capital from
abroad are some of the factors that accentuate the change. These factors explain
also the proliferation of towns and cities, epicenters of micro-globalization,
where individuals of various locales, professions, cultures and other social
background come together.

The ideology that shapes and governs the changes and the emerging economy
and society is neoliberalism, which centers primarily on privatization and
deregulation of the economy, outsourcing the traditional functions of
governments to private businesses, and the sanctity of private property.* Another
key feature of the neoliberal ideology is what Jean and John Comaroff call the
“fetishism of the law”, which is unqualified faith in the law and courts, “rule of
law”, as the necessary and sufficient conditions of governing the economy and
society.*

Some people face unfamiliar kinds of private discriminations in the emerging
urban centers. Social dependence and inter-dependence are high in these areas. In
a typical urban life in Ethiopia, an individual is likely to depend on another
person, probably a corporate person, to get food, housing, medications, and
other basic necessities through the medium of impersonal and paper-money
market. Urbanization is often associated with progressive social change. It is
believed, often intuitively, that diverse cultures, preferences, life-styles, and the
autonomy of individuals more generally, flourish in urban centers. However,
urbanization can also expose individuals to vulnerabilities, isolations and
discriminations, particularly if life in the city means a sudden loss of the familiar
social setting and exposure to impersonal economic and social relations.

Take the case of housing rental market in cities and towns. Only a small number
of people who migrate to Addis Ababa and other cities afford to buy a house.
Hence, the majority of in-migrants and new generations of the residents depend
on the rental market. It is well known that the rental market is tough for

4 For a discussion of Ethiopian neoliberalism, see eg., Fassil Demissie, Situated Neoliberalism
and Urban Crisis in Addis Ababa, Ethiopia 6 JOURNAL OF AFRICAN STUDIES 4, 1475 (2008).

4 John L. Comaroff and Jean Comaroff, Reflections on the Anthropology of Law, Governance
and Soverefgnity, in RULES OF LAW AND LAWS OF RULING; ON THE GOVERNANCE OF LAW
31, 32 -3, (Franz von Benda-Beckmann et al., eds., 2009).
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everyone on the demand side. But evidence from parts of Addis Ababa show it is
nearly impossible for some people. Interviews with a few residents show that
families with children, persons with disabilities, single women, religious and
other distinct ethnic minorities face discrimination in the housing rental market
because of stereotypes and prejudices associated with the needs and life-styles of
these social categories.*

People prefer to rent out their houses to single and physically ‘fit' men than
families or single women or a person with a disability. Ethnicity, religion, and
other social backgrounds are another set of the key determinants of a person’s
position in the rental market. The ability to communicate in the Ambharic
language, the language of the Amhara people and the /lingua franca in Addis
Ababa and other major cities, is another determinant. The lack of fluency in the
language can militate against a person’s chance in the rental market, because the
lack of fluency is an indicator of a person’s identity, and it can also impair
communications with the landlord.*

To be sure, most of the renters in the Ethiopian urban centers are largely
landlords living in one of the units they rent. Hence a degree of discriminatory
admission the landlords may make is understandable. If a landlord wanted to
choose individuals that are more likely to maintain the atmosphere of “home” in
the accommodation, it should not be a serious social ill. The desire to protect the
autonomy and preferences of such landlords might have to trump the right to
equality of others.

The so-called “Mrs. Murphy exemption” governs a similar situation under the
U.S. Civil Rights Act of 1968, also known as the “Fair Housing Act”.* The Act
bans discrimination in regards to sale, rental, and financing of housing on the
basis of race, religion, national origin, and sex; but it exempts discriminatory
rental provided that the owner who lives there rents the house to no more than
three persons or families.*

Another aspect of the discrimination concerns the steadily increasing role of
corporations and the corresponding vulnerability of consumers to discrimination.
Private corporations have become significant parts of the lives and livelihoods of

2 Interview with R. K. and T. G., Residents of Addis Ababa, Ethiopia (Apr. 25 2017).
4 Jd. See also, Midega, supranote 1.

“42US8.CA. 8§ 3601-3631.
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ordinary individuals. This is mainly because of the policy of privatization and the
steadily growing presence of transnational capital over the last two decades. The
majority of state owned enterprises created during the previous government,
which barely functioned anyway, have been privatized. A few have been
restructured to act along the lines of the profit incentives — i.e., to provide
goods and services on the basis of terms and conditions that are supposedly set
by the logic of demand and supply in a supposedly free market economy.

Corporations shape how they relate to consumers, and even how people relate to
each other. A case in point is the so-called “outsourcing”, a practice that has
become popular seemingly on the ground of business efficiency. When
privatization does not occur, the government relegates its traditional functions to
corporations in the interest of so-called “public-private partnership”. The
corporations outsource some of their business functions to other corporations.
Both the government and the corporations deploy these maneuvers in order to
rearrange the legal relations they have with the labor and the consumer and to
refract their legal responsibilities. For instance, big companies use the so-called
“employment agencies” to avoid direct legal and managerial relations with the
labor.

Urban dwellers rely on corporate businesses for daily necessities as well as for
jobs and income. Even in the rural areas that are thought to be beyond the realm
of modern commerce, rural dwellers procure fertilizers, pesticides, herbicides,
seed, and other farm inputs and technologies from foreign and local corporations
and intermediaries such as banks and other credit firms. In short, private
providers occupy important parts and are poised to have even more critical role
in the emerging social relation.

The third issue concerns political imperatives of private discrimination in a
multicultural society. The economic, social and political development over the
last two decades suggest that private discriminations occur usually along the lines
of ethnicity and other social cleavages among Ethiopians. An explanation is the
fact that ethnicity, or identity more generally, has become the backbone of the
politics and the governance narratives.

Multi-cultural societies that have social inequality along the lines of social
cleavages often face factional competitions and confrontation. Outcomes of such
factionalism have been devastating. Albert O. Hirschman, a renowned social
theorist, gives a plausible explanation for the phenomena as follows: Unequal
growth in such societies gives rise to “relative deprivation” that can lead to the
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depletion of tolerance for social inequality, and eventually, to violence.*
Economic growth is a noble thing; but unequal growth can be worse than
poverty for it can lead to long-lasting factionalism and hostilities that undermine
social fabrics. Evidence from Nigeria, Pakistan, and other multi-cultural societies
shows factional objections and violence obliterated remarkable economic changes
and promising prospects these societies once had, because of social inequalities.*

The recent protests in various parts of Ethiopia instantiate Hirschman’s thesis.
The reports about the protests and protesters show that many people believed
not only that the distribution of power and property over the last two decades
has been along the lines of ethnicity; but also that the state has been the main
auxiliary of this exclusive social group and its growing economic and political
clout. Some of the reports show that political affiliations shaped the unequal
distribution of power and property. The important point is not about accuracy
of the reports or what else might actually caused the protests. The question,
rather, is what role private discrimination might have in creating or perpetuating
social inequalities, relative-deprivations, and the emergence of factional hostilities
and violence along the lines of social cleavages.

That social groups or networks often use private discrimination to maintain an
exclusive status is a plausible observation. Thus, how the private actors, whose
sphere of influence has been steadily increasing, would treat ordinary persons and
people of the *other” social category can generate politically significant
outcomes. The leaders do not seem to see social, political and legal significance
of private discrimination. The “ownership” model of property, which means that
the owner has an assailable power over the things he or she owns,* is deeply
entrenched in the ideology and governance architecture of the ruling party.

The reflection in this essay is on the question whether the bodies charged with
the authority of constitutional review can enforce constitutional rights and
liberties to a private discriminatory conduct. It is not about legality of private
discrimination per se. Statutory laws, State administrative bodies, and private
regulatory regimes can regulate private discriminations. Labor laws and
regulations, commerce laws, and business license regulations might concern some
aspects of private discrimination.

46 ALBERT O. HIRSCHMAN, THE ESSENTIAL HIRSCHMAN 74 (Jeremy Adelman ed., 2013).
47 /0’
48 JOSEPH WILLIAM SINGER, THE PARADOX OF ENTITLEMENT (2000).
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The constitutional clauses discussed in the preceding section of this essay can
also offer tentative starting points to interrogate legality of private discrimination
in certain fields. The Equality Clause and the Supremacy Clauses can be key to
start with an effort to apply the constitutional rights and liberties to a private
conduct that contradicts the anti-discrimination clauses of the Constitution.
There exist various interpretive possibilities on the basis of the constitutional
texts. However, in the absence of evidence of judges’ and jurists’ approach, the
legality of private discrimination is a black hole of the Ethiopian constitutional
jurisprudence. Even if a consensus emerges on the horizontal effect of
constitutional rights and liberties, questions of standing, evidence or proof,
remedy and other procedures may mar the enforcement of the rights and liberties
to private conduct.

5. Conclusion

This essay attempted to situate private discrimination at the intersections of the
steadily intensifying power of the “private” and the norms and values envisioned
in the constitutional rights and liberties. Some problems of “private”
discrimination might be addressed if courts give horizontal effect to
constitutional rights and liberties. Other kinds of discriminations, the ones that
occur often in the housing rental market and other personal relations and
competing/conflicting values, might require special and specific laws and
regulations detailed enough to guide decision-making. This is because of the fact
that private discrimination often cuts both ways—i.e., it can be a legitimate
expression or exercise of the rights and liberties of one person and violation of
the rights and liberties of another. Judging the legality of private discrimination
involves balancing fundamental and multiple values that compete and conflict.

An important caveat is in order. The reflection on private discrimination is
neither to suggest that other kinds of discriminations, and the lack of respect for
the other basic rights and liberties more generally, are less important. Nor is it to
propagate the hope that a simple solution that can address the problem of private
discrimination is available. 1 am acutely aware of the fact that law may actually
depoliticize and normalize the questions of private discrimination and thereby
aggravate the problem. But | think this is one of the questions worthy of debate
and discussion.



Provisional Attachment Order us. Judicial Mortgage in Ethiopia:
Comments on Decisions of the Cassation Bench of the Federal Supreme
Court

Aschalew Ashagre Byness

1. Introduction

It is a fact of life that persons, both legal persons and physical persons, become
debtors of other persons by virtue of legal, contractual or extra-contractual
relationships. The creditors of the debtors may be ordinary or secured creditors
as the case may be. However, when circumstances allow, creditors always want to
be secured creditors as opposed to rank-and-file ones because the former are
better off than the latter if there are many competing creditors over one asset of a
debtor which cannot satisfy the claims of all creditors. One of the security
devices, recognized in many jurisdictions in general and in Ethiopia in particular,
is mortgage. In Ethiopia, the 1960 Civil Code (Civil Code) has clearly provided
that a mortgagee-mortgager relationship can be created by virtue of the law (legal
mortgage), by virtue of agreement (contractual mortgage) and by virtue of a
verdict of a court of law or an arbitral tribunal (judicial mortgage).* However,
irrespective of the source of the mortgage, a mortgage should be registered by a
competent government agency? so that it can be valid and binding on the
mortgager and can give the creditor priority right over other secured creditors
who come next to the first secured creditor and other ordinary creditors.

Despite the clear message of the Civil Code, as shall be discussed below, the
Cassation Division of the Federal Supreme Court decided in one case that
provisional attachment order made by a court of law can create a mortgagee-
mortgager relationship even in the absence of registration. In another decision,
however, the Cassation Bench has tried to demonstrate that attachment order

“LL.B., LL.M., Assistant Professor of law, School of Law, College of Law and Governance
Studies, Addis Ababa University; PhD student; consultant and attorney-at-law at the Federal
Courts of Ethiopia. The author can be reached via; gakidan.ashagre335@gmail.com. | am very
much indebted to Associate Professor Getachew Asefa (PhD), who invited me to make this
contribution. This reflection was presented in a seminar held on the 16" of February 2017 at
the School of Law and it has benefited from the opinions of the participants of the seminar.
Therefore, | am grateful to the participants. | remain solely responsible for any errors.

! The Civil Code of the Empire of Ethiopia, Proclamation No. 165/ 1960, Neg. Gaz, Year, No,
Art. 3041

2 [dl, Art. 3052.
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cannot create a judicial mortgage. This unclear stance of the Cassation Bench has
become a source of confusion among practicing lawyers and lower courts instead
of insuring predictability, uniformity and certainty of decisions. We have to bear
in mind that the equivocation created by the Bench has far reaching effects as
decisions of the Bench are declared to be binding interpretative precedents by
virtue of a Proclamation issued in 2005.

The purpose of this contribution is, therefore, to analyze these decisions of the
Cassation Bench in light of the applicable provisions of the Civil Code and the
Ethiopian Civil Procedure Code. To this end, four cases have been selected and
critically analyzed. Through this analysis, the writer has come to the conclusion
that the stance of the Cassation Bench is still a source of confusion since it has
not made clear distinction between the legal effects of provisional attachment
order and judicial mortgage, though attachment order is quite different from
judicial mortgage both in terms of its essence, its operation and its legal effect.

In this case analysis, the writer argues that attachment order does not give rise to
priority right and hence it cannot be equated with judicial mortgage. Therefore,
the writer recommends that the Cassation Bench has to reconsider its position in
future cases and has to clearly decide that attachment order cannot be taken as a
judicial mortgage since the former lacks the elements of the latter as provided by
the Civil Code.

This comment is organized as follows. The second part discusses fundamentals
of mortgage very briefly. Under the third section the selected cases are
summarized, analyzed and commented. Finally, brief concluding remarks are
presented.

2. Fundamentals of Mortgage
2.1. What is Mortgage?

Before we delve into the discussion of other matters which are germane to the
title of this work, it is better to give some definitions of mortgage which help us
have a clear picture of the concept. According to Black’'s Law Dictionary,*
‘mortgage is a conveyance of title to property that is given as security for the
payment of a debt or the performance of a duty and that will become void up on

% See Federal Courts Amendment Proclamation, Proc. No 454/2005, Fed. Neg. Gaz, Year 11
No. 42.

4 BLACK’S LAW DICTIONARY 3201 (Bryan A. Garner ed., 81" ed. 2004).
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payment or performance according to the stipulated terms.” Though this
definition sheds some light on the concept, it does not give us a complete picture
of mortgage since some other basic elements of mortgage are missing. In
addition, it has not defined what properties are subject to mortgage since all
properties are not, as a matter of rule, brought within the ambit of mortgage. In
addition, the above definition does not show the sources and effect of mortgage.
However, this definition is useful because it tells us that mortgage is an accessory
obligation which becomes void upon the extinction of the principal obligation.

According to Investopeida,® a mortgage ‘is a debt instrument, secured by
collateral of specified real estate property that the borrower is obliged to pay
back with a predetermined set of payments.’ This definition tells us that
mortgage is a security device which is meant to secure the payment of borrowed
money. Again, this definition cannot be taken as a definition which conveys the
complete essence of mortgage. This is because the definition has narrowed down
the scope of application of mortgage as it has confined mortgage to obligation
arising only from borrowing while mortgage can be a security device for the
performance of any obligation emanating from the law or a contract or from an
extra-contractual obligation, for that matter.

According to Planiol, mortgage is a real security which, without presently
dispossessing the owner of the property hypothecated, permits the creditor at the
due date to take it over and have it sold, in whosever hands it is found and get it
paid from the proceeds by preference to the other creditors.® As compared to the
previous definitions of mortgage, the definition accorded to the term under
consideration by Planiol is better because it has incorporated the most important
pillars of mortgage.

In Ethiopia, mortgage has been regulated by the 1960 Civil Code. Though the
Code did not define mortgage, it has contained several provisions dealing with
the types of mortgage, the requirements for the formation of a valid mortgage,
effects of mortgage and extinguishment of mortgage. When one closely reads

5 See INVESTOPEDIA (December 23, 2016),
http.//www.investopedia.com/terms/m/mortgage.asp.

6 See 2/2 MARCEL PLANIOL, TREATISE ON THE CIVIL LAW 472 (Louisiana State Law Institute
trans., 1959) (11t ed. 1939).
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these provisions, one can conclude that the elements of mortgage under the Civil
Code are similar to the elements of mortgage described by Planiol.”

2.2. Creation of mortgage (Types of Mortgage)

When we see various legal systems in the world, we realize that there are various
modes of establishment or creation of mortgage. In other words, mortgages are
distinguished from one another on the basis of their source.® If we take the case
of France, mortgage could be:®

- a legal mortgage

- Conventional mortgage

- Judicial mortgage

In France, legal mortgage is a mortgage which the creditor obtains by virtue of
the law without obtaining an express agreement of the mortgagor. This type of
mortgage was called tacit mortgage due to the absence of agreement between the
mortgagee and the mortgagor. There are numerous legal mortgages in France.
According to Planiol, there are close to fifteen legal mortgages. To mention some
of them:
- Mortgages of married women on the property of her husband,;
- The mortgage of persons under trusteeship (minors and interdicts) ;
- The mortgage of the state, of the communes and of the public
establishments on the property of those accountable for public funds;
- The mortgage of legatees on the property of their debtors in state of
bankruptcy;
- The mortgage of the customs office on the property of those indebted to
it, and the like.

The second type of mortgage, conventional mortgage, is established by
agreement of the parties (by the mortgagee and mortgagor). The contract
constituting the mortgage should be passed before a notary as provided under
Art. 2127 of the French Civil Code. The mortgage contract in France is one of
the rare contracts which should be made solemnly. Therefore, the conventional

7 See Kibreab Habtemichael, Mortgage: Effects and Practice under the Ethiopian Law 2-3 (1972)
(unpublished senior thesis manuscript, on file with Faculty of Law, Addis Ababa University).

& Planiol, Supranote 6, at 531.
°ld
10 /d
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(contractual mortgage) depends not only on the contact but also on the exterior
form of the acts.**

Judicial mortgage is a general mortgage which the law attaches to every judgment
which condemns a castor to execute his obligation as stipulated under Art. 2123
of the French Civil Code. The existence of this type of mortgage is important
because it assures the execution of judicial decisions in the most efficacious way
possible. In France, judicial mortgage is not a mortgage established by judicial
discretion since the courts do not have the power to refuse the creation of
judicial mortgage. That is why it is said that judicial mortgage is a legal mortgage
taking effect by the operation of the law.*> Nonetheless, the French Civil Code
does not give a complete picture of judicial mortgage. In this regard, Planiol
wrote that:?

It is to be observed that the Civil Code is very brief on the judicial mortgage. It can
be said that in this matter ... it confined itself to vaguely consecrating existence,
leaving it to jurisprudence guided by tradition, to provide the necessary rules. Thus,
it does not either enumerate the jurisdiction nor the judgments giving rise to this
mortgage, nor does it define its conditions; it does not even contain the essential
concept that the judgment should contain a condemnation to something.

In Ethiopia, the principle governing the creation of mortgage is laid down under
Art. 3041 of the Civil Code. This article provides that mortgage results from the
law, or a judgment or may be created by a contact or other private agreement.
The first two sources are self explanatory. However, the phrase ‘other private
agreement’ is a vague expression. This is because one cannot stop wondering as
to what is meant by a private agreement other than a contract since every contact
is a private agreement.* In other words, because the bedrock for the formation of
a contract is agreement of the contracting parties, every contract is an agreement
though every agreement is not a contract. Therefore, if we stick to the English
version of the above article, we cannot arrive at the right conclusion regarding the
exact meaning of the phrase ‘private agreement’.

1 Planiol, Sypranote 6, at 531-532.
12 /d, at 573.
13 /0’

1 See the definition of contract under the Civil Code of Ethiopia, Sypra note 1, Art. 1675.
According to this Article, a contract is an agreement whereby two or more persons as between
themselves create, vary, or extinguish obligations of proprietary nature.
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Nevertheless, a reference to the Amharic version, which is the controlling version,
is very much helpful to understand the meaning of the phrase under discussion.
This is because the Amharic counterpart of the phrase ‘private agreement’ is the
word “rHi’ (will) which means that the English version of this phrase is not the
same as the corresponding Amharic version. Here, what we have to bear in mind
is that will is not a result of agreement since it is a juridical act which can be
made and broken by the testator until his/her death without any involvement of
the legatee.®> Therefore, on the basis of the above analysis, we can conclude that
in Ethiopia, mortgage may be created by virtue of the law, a contract, a judgment
or a will. Discussion of each source of mortgage in the Ethiopian context is
briefly presented as follows.

As to a legal mortgage, Art. 3042 of the Civil Code has provided that whosever
sells an immovable shall have a legal mortgage on such immovable as a security
for the payment of the agreed price and for the performance of any other
obligation laid down in the contract of sale. As can be gathered from this article,
we can safely conclude that while the principal obligation (contract of sale) is a
result of the agreement of the contracting parties, the accessory obligation
(mortgage) is established by virtue of the law which is aimed at best protecting
the interest of the seller where the buyer fails to discharge his/its/her most
iImportant obligation: payment of price.*¢

In addition to the above type of legal mortgage, Art. 3034 of the Civil Code has
stated that a co-partitioner has a legal mortgage. Sub-Art. 1 of this Article states
that a co- partitioner shall have a legal mortgage on the immovable allotted to his
co-partitioners in accordance with the act of partition. As provided under sub-
Art. 2 of the same article, the purpose of such legal mortgage is securing the
payment of any compensation in cash that may be due to him/her or such other

5 /d, Arts. 857-941.

16 In this connection, one question that crosses our mind is as to what other obligations, other
than the payment of price, could be conceived that can be a cause for the establishment of a
legal mortgage. Needless to say, contracting parties do have the freedom to determine the
contents of their contract without contradicting mandatory provisions of the law. In
concluding a contract of sale of a building (since land is not a subject of contract of sale in
Ethiopia) the parties may agree that the buyer shall pay charges and fees owed by the seller to
the government; the buyer may agree that he/she/it shall discharge obligations arising from
servitude, lease, usufruct and the like that should have been discharged by the seller had it not
been for such agreement. Hence, under those circumstances, the seller becomes a mortgagee by
virtue of the law where the buyer fails to discharge such obligations that are stipulated in the
contract of sale of the building.
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compensation as may be due by the co-partitioners where he/she is dispossessed
of any property allotted to him/her.

In relation to the above mentioned article, one relevant question worth raising is
as to who are co-partitioners under the Ethiopian legal system. The answer to
this question is to be obtained by a close examination of the Civil Code and
other laws of the country. One instance which may give rise to co-partitioner is
the case of joint ownership as provided under the Civil Code. In this regard, Art.
1257 of the Code has stated that a thing can be jointly owned. Because the term
a thing is a very general term, it definitely encompasses immovable properties
which can be brought within the ambit of mortgage. Though buildings or land
may be jointly owned even perpetually, each joint owner is entitled to apply for
the thing jointly owned, if an immovable, to be divided giving rise to the
presence of co-partitioners as envisaged by Art. 3043 of the Civil Code. As far
as the creation of joint ownership is concerned, it may be created by virtue of the
law, a contact or a will.*

We can also argue that where the estate of a deceased person is divided among
heirs and/ or legatees, each one of such persons can be taken as a co-partitioner.
In this regard, Art. 1060(1) of the Civil Code has stated that the succession shall
remain in common between the heirs until it is partitioned while Sub-Article (2)
of the same Article has stipulated that the rights of co-heirs on the property of
inheritance which is in common shall be governed by the provisions of the Civil
Code dealing with joint ownership.

A close reading of Art. 3043 of the Code reveals that a legal mortgage is
recognized in favor of a co-partitioner which is meant to secure the payment of
any compensation due to a co-partitioner and such other compensation arising
from dispossession. A question may be asked as to what the source of the harm
that gives rise to compensation to the co-partitioner is, since compensation
cannot be imagined without damage/harm. Should the harm occasioned be
attributable to the fault of the co-partitioner or could it be a strict liability?
Though nothing can be inferred from this Article to give adequate answers to
these questions, we can argue that the source of the harm could be the other co-
partitioner(s). Let us say that one co-partitioner discharged a debt individually
which should have been discharged by all the joint owners. However, the other
co-partitioners may fail to contribute to the payment of the debt in which case a

7 MURADU ABDO, ETHIOPIAN PROPERTY LAW: A TEXT BOOK 245 (2012).
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co-partitioner that discharged the common debt becomes a mortgagee over the
partitioned immovable by virtue of the law. In the case of dispossession, the
harm comes from third parties other than the other co-partitioners. In both
cases, the co-partitioner who has sustained harm is entitled to be compensated
and the immovable is a security to such compensation by virtue of the law.

In Ethiopia, the other type of mortgage is judicial mortgage. However, judicial
mortgage is not defined under the Ethiopian legal system. Despite this, the Civil
Code has something to say about judicial mortgage. According to Art. 3044(1)
of the Civil Code, a court or an arbitration tribunal may secure the execution of
its judgments, orders or awards by granting one party (the decree holder) a
mortgage on one or more immovables belonging to the judgment debtor. Sub-
Art. 2 of the same Article underscores that the judgment or award should specify
the amount of the claim secured by mortgage and the immovable or immovables
to which such mortgage applies. The absence of detailed legal provisions
pointing out the essence of judicial mortgage and the dearth of judicial and
scholarly analysis on the issue mean that the exact scope of application and the
requirements for the creation of a valid judicial mortgage in Ethiopia remain
unclear. For instance, a close reading of Art. 3044 of the Civil Code leads to the
following questions: How can a judgment create mortgage? Is such mortgage
established upon the application of the decree-holder or can it be established
upon the initiation of the court or the arbitral tribunal? Can judicial mortgage be
established by provisional orders? How is judicial mortgage different from an
attachment order granted by a court or an arbitral tribunal while the case is
pending? Should a judicial mortgage be created after the case is finally disposed
of through an order, a judgment or an arbitral award?

It is not easy to give direct answers to the above queries though these issues are
extremely important. It is true that a court of law can create a judicial mortgage
through its judgment. However, arguing that a court of law can create a judicial
mortgage on its own motion unless it is requested by a decree holder cannot hold
water since no relief should be granted unless expressly pleaded by the party
concerned. Should such mortgage be given after the judgment is made or the
arbitral tribunal has handed down the award? Still no clear answer is to be found
in the Ethiopian law and practice. In the opinion of this writer, it seems good if
the decree holder applies before the finalization of the court or arbitral
proceeding so that it would be convenient to the court or the arbitral tribunal to
create a judicial mortgage along with the judgment or the award. Again, this
writer believes that judicial mortgage may be established by a court or an arbitral
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tribunal while the case is pending so long as such kind of mortgage meets other
stringent requirements for the establishment of a valid mortgage in Ethiopia. We
can also argue that judicial mortgage may be created after a case is decided.

Decision of a court or an award of an arbitral tribunal should specify the amount
of the claim secured by mortgage. However, we have to bear in mind that since
the mortgage is to be established after the amount due to the decree holder is
clearly ascertained, what is secured by the mortgage is not a mere claim. In order
to understand the clear message of Sub-Article (2) of Art.3044 of the Code, we
need to make a reference to the Amharic version of the same Article which
clearly states that the judgment or award should specify the amount of the debt.*®

The other kind of mortgage in Ethiopia is contractual mortgage. When a
mortgage is created through the agreement of the mortgagee and the mortgager,
such contract should satisfy all the requirements of a valid contract stipulated
under the Civil Code.* This means that in order to establish a valid contract of
mortgage, the contracting parties should be capable, the object should be
specifically defined, should be possible, moral and lawful.?* In addition, the
formality requirement should be satisfied as form is a requirement to establish a
valid contract of mortgage in Ethiopia.®

2.3. Specific Requirements for the Creation of a Valid Mortgage in Ethiopia

In many jurisdictions, there are various specific requirements for the creation of a
valid mortgage. For instance, in Bulgaria mortgage can be set up over immovable
property and rights in rem.? In Bulgaria, mortgage can be valid where it clearly
identifies the creditor and the debtor, the property over which mortgage is
established, the secured claim as well as the amount for which the mortgage has
been created.® In Bulgaria, contractual mortgage is concluded in the form of a
notary deed while statutory mortgage is established upon an application by the
mortgager containing the elements of the mortgage agreement. Registration of

18 See the Amharic version of this Sub-Atrticle.

9 The Civil Code of Ethiopia, Sypranote 1, Art.1678.

2 [d See also Arts. 1714-1716 and Art. 1723(1) of the same Code.
2L [d, See Arts. 1719- 1730.

22 See DELLOITTE LEGAL GUIDE TO CROSS-BORDER SECURED TRANSACTIONS (December 15,
2016), available at https.//www2.deloitte.com/global/en/pages/legal Zarticles/deloitte-legal-
guide-to-cross-border-secured-transactions.html.

23 /d


https://www2.deloitte.com/global/en/pages/legal/articles/deloitte-legal-guide-to-cross-border-secured-transactions.html
https://www2.deloitte.com/global/en/pages/legal/articles/deloitte-legal-guide-to-cross-border-secured-transactions.html
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mortgage is mandatory for its validity in Bulgaria.?* In the Netherlands, mortgage
Is one of the most important security devices. In that country, rights of mortgage
can be created over property subject to registration. Here, properties which are
the subject of mortgage are immovable property, registered ships and aircraft.
Registration of mortgage is another indispensable requirement to establish a valid
mortgage.> In France, mortgage can be established over real estate which are
immovable properties and movables attached to an immovable property. In order
to create a valid mortgage, it must be executed by a notarized deed which must
also state the maximum secured amount. In addition, the deed must be drafted in
French.®

In Russia, mortgage is one of the security devices recognized by law to secure any
type of obligation and registration of the mortgage is a validity requirement.?” In
Spain, real estate mortgage and chattel mortgage are recognized by law. In the
case of real estate mortgage, all kinds of real estate assets such as surface rights,
usufruct rights and administrative concessions are objects of real estate mortgage
while chattel mortgage pertains to movable assets such as motor vehicles,
airplanes, industrial machinery and intellectual and industrial property. In
Spain, all kinds of obligations can be secured by means of mortgage so long as
the validity requirements are satisfied.?? There are general and special
requirements for validity of mortgage that need to be cumulatively satisfied. The
general requirements include consent of the parties, capacity, clear identification
of the main obligation, legitimate cause (the cause of the mortgage must be
lawful, moral and in line with the demands of public order).® In addition, all
types of mortgage securities (real estate and chattel) have to be executed as a
public deed before a Spanish notary and, additionally, must be filed for
registration with the property register of the place where the property is located.
In the Spanish law, if any of those two requirements is missing, no valid
mortgage is constituted. 3!

2 Iy

% [d, at 91.
% [d, at 19.
27 Id., at 105.
2 Id, at 118.
2 /g

20 /g

a1 Jg
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In Thailand, mortgage of immovable properties and certain movable properties
(such as registered machinery and vessels) is an essential security device serving to
secure any sort of obligation.®> Here, a mortgage agreement should be made in
writing and registered with relevant government authorities.®® In the case of
Chile, mortgage over real estate is among the security devices recognized. In
Chile, mortgage must be granted by a public deed and it must be registered in the
register of mortgages of the real estate register of the commune where the
property is located as a condition precedent for its validity.3*

The Ethiopian Civil Code has embodied some relevant provisions regarding
requirements that need to be satisfied in order to establish a valid mortgage. To
begin with, the contract or other agreement creating a mortgage cannot produce
any legal effect unless it is made in writing. In addition to the writing
requirement, the contract of mortgage is of no effect unless it specifies the
amount of the claim secured by mortgage in Ethiopian currency.®* This means
that indicating the amount of the claim secured by mortgage in a currency which
is not the legal tender of Ethiopia affects the validity of the mortgage.

In Ethiopia, a mortgage can be created to secure any claim whatsoever, whether
existing, future, conditional or contingent. In addition, mortgage may be created
to secure a claim embodied in a title to order or to bearer.® As to the types of
property that can be object of mortgage, it is only immovables that are charged
with mortgage®” while the Code has given a room where certain movables may be
mortgaged by virtue of special laws of Ethiopia.*® In line with this exception, the
Maritime Code of Ethiopia has provided that ships of two tons, gross tonnage
and above may be mortgaged though ship is defined to be a movable property
under Art. 3 of the same Code.*® By the same token, though the Commercial

2/d, at 130.

33 /0’

¥ [d, at 129.

% Civil Code of Ethiopia, Supranote 1, Art. 3045.
% /d, Art.3046.

37 [d, Art. 3047(1).

% [d, Art. 3047(2).

3 Maritime Code of the Empire of Ethiopia, Proclamation No. 164/1960, Neg. Gaz. Year 19,
No. 1, Art. 30.
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Code of Ethiopia has considered a business as an incorporeal movable,® a
business may be mortgaged and the source of such mortgage may be the law or a
contract which means that judicial mortgage and mortgage created by will are
missing under the Commercial Code of Ethiopia with regard to business
mortgage.*

As provided under Art. 3048 of the Civil Code, the act creating the mortgage is
required to specify the immovable mortgaged. Particularly, such act should
specify the commune where the immovable is situated, the nature of the
immovable and where appropriate the identification number of the immovable in
the cadastral survey plan. The Civil Code provides that a mortgage may be
created by a debtor or by any other third party in favor of the debtor.#? In any
case, a person cannot secure his debt by mortgage unless he is entitled to dispose
of the immovable for consideration. Therefore, if mortgage is created by a person
who is not entitled to dispose of the immovable property, the mortgage is
invalid. In addition, such mortgage cannot be valid even if the mortgager acquires
the mortgaged immovable subsequent to the establishment of the mortgage.
Similarly, mortgage cannot be established on future immovables.*

In addition to the above requirements, in Ethiopia a valid mortgage cannot be
established in the absence of registration as it is the case in other jurisdictions.
The most important question, however, is: is registration a validity requirement
for all types of mortgage in Ethiopia - contractual mortgage, legal mortgage,
judicial mortgage and mortgage created by will? The relevant article concerning
this question is Art. 3052 of the Civil Code. Sub-Art. 1 of this Article has clearly
provided that mortgage, fowever created, (emphasis supplied) shall not produce
any effect except as from the day when it is entered in the registers of immovable
property at the place where the immovable mortgaged is located. Now, the
question is: what is the meaning of the phrase “however created?” Does it mean
that registration is a mandatory requirement for the creation of a valid mortgage
whether mortgage is created by contract, will or judicial decision or an arbitral
award? It has been indicated above that the Ethiopian Civil Code has made it
clear that mortgage can be created by contract, will, judicial decision, arbitral

40 Commercial Code of the Empire of Ethiopia, Proclamation No., 166 /1960, Neg. Gaz., Year
19, No.3, Art. 124.

4 /d, Art. 171,
42 The Civil Code of Ethiopia, Supranote 1, Art. 3049.
* /d, Art. 3050.
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award and by virtue of the law. Therefore, in the opinion of this writer, when we
relate the way mortgage is created with strong message of Art. 3052 of the Code,
we can safely conclude that no valid mortgage can be established in the absence
of registration.

2.4. Can Provisional Attachment of an Immovable Property be taken as a
Judicial Mortgage in Ethiopia?

Before we give any positive or negative answer to this query, we have to first
analyze what attachment is, its source and its effects. Under Ethiopian legal
system, the word ‘attachment’ is not defined. Hence, first we have to consult
foreign materials to have a fair understanding of the term ‘attachment’. Black's
Law Dictionary defines attachment as #4e seizing of a person’s property to secure
a Judgment or to be sold in satisfaction of a judgment* Attachment order,
otherwise known as provisional seizure in civil law countries, is a measure taken
by a court of law or an arbitral tribunal, before which civil proceeding is pending
upon the application of the plaintiff. This provisional measure is widely
practiced in many jurisdictions of the world. For instance, in the USA,
attachment order may be made so as to ensure that a judgment will be carried out
where it is believed that the defendant may dissipate his assets before judgment is
handed down. In the USA, the attachment is made against the property of the
defendant which means that the measure is basically /7 rem.*¢ The purpose of
attachment in America is not to create a preferential right for the beneficiary of
the seizure in case the debtor becomes bankrupt.*’

4 The worrisome issue, however, is why is registration a validity requirement in Ethiopia as is the
case in other jurisdictions of the world? Because mortgage is the most important one of all
security devices, special attention is given to mortgage. To begin with, mortgage, as a matter of
rule, encumbers real estate which is a very much valuable asset all over the world. Therefore, to
know the exact scope of application of the encumbrance and to assure its authenticity,
mortgage should be registered. Most importantly, registration plays irreplaceable roles to clearly
understand the exact order of priority right among competing mortgagees. The interests of
third parties are also best protected where there is a system of registration of mortgages.
Therefore, it is safe to conclude that registration is a validity requirement for all types of
mortgage in Ethiopia.

4 Garner, Supranote 4, at 387.

6 Catherine Kessedjia, Note on Provisional and Protective Measures in Private International Law
and Comparative Law 17 (1998), available at https://assets.hcch.net/docs/b6b726b3-1597-
40c0-a9c6-894dd5fc9518.pdf.

47 Id, at 18-19.
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In Germany, there are two kinds of measures to protect assets with a view to
insuring that writs of execution can be enforced in a future date. These are arrest
and the provisional injunction. However, by arrest here we do not mean arrest of
a defendant: rather arrest is a means of blocking of the assets and property of the
debtor and is ordered by a court. In Germany, arrest is a decision of a general
kind which is valid without specifying which assets are involved. However, such
general order must be followed by an enforcement measure which may take a
variety of forms such as attachment, sequestration or special entry in the land
register.*® Here, the arrest has a particular effect as it accords a priority right over
the attached assets. The priority right is reckoned from the date of the
attachment.#® In Switzerland, too, provisional measures are recognized by law.
The term used in place of attachment is sequestration when the measure is to
recover a sum of money. Accordingly, a sequestration order is a measure which
freezes the debtor’s assets so that the creditor may be paid out of these assets if
he prevails in the litigation on the merits of the case. However, the creditor does
not enjoy any preferential claim over other creditors.®

In our own case, provisional measures are recognized under the 1965 Civil
Procedure Code. Of these provisional measures, attachment order is one. Under
the Civil Procedure Code, attachment order can be granted by the court upon the
application of the plaintiff at any stage of the civil proceeding.>* However, the
plaintiff cannot get the property of a defendant attached by the mere fact that
suit has been brought against the defendant. Rather, the plaintiff should show to
the court entertaining the case that the defendant is about to dispose of the
whole or any part of his property or is about to remove the whole or part of his
property from the local limits of the jurisdictions of the court with a view to
obstructing or delaying the execution of the decree that may be passed against
him. The applications for attachment order may be supported by affidavit
though affidavit is not always a requirement.

According to the Ethiopian Civil Procedure Code, the court cannot grant
attachment order without giving the defendant the opportunity to be heard. To

48 /d, at 25-26.
49 /d
% /d, at 39-46.

5t The Civil Procedure Code of the Empire of Ethiopia, 1965, Decree No 52/1965, Neg. Gaz.
Year 25, No., 3, Art. 51.

52 /0’
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this end, where an application to an attachment order is made the court
summons the defendant to produce security or to show cause why such security
should not be produced. If the defendant’s argument is not accepted and if
he/she fails to produce security as determined by the court, the court grants an
attachment order.5® The Civil Procedure Code also provides that attachment can
be granted against any property though there are some assets which are not
subject to attachment. In addition, attachment before judgment cannot affect
rights of persons not parties to the suit, existing prior to the attachment.
Moreover, the presence of attachment order cannot bar any person holding a
decree against the defendant from applying for the sale of the property under the
attachment in execution of the decree. Under the Ethiopian legal system,
attachment order may be given after a decree is passed where the decree holder
applied for execution and where attachment of a property of the judgment
debtor is necessary.>

In Ethiopia, both pre-judgment and post judgment attachment orders do not
give rise to priority right to a decree holder in whose favor attachment order is
granted. This is so because the Ethiopian Civil Procedure Code has nowhere
stated that attachment order gives preferential right to a decree holder in whose
favor attachment order is granted. When we see the purpose, establishment and
effects of attachment orders, be it pre-judgment or post judgment, we can
conclude that attachment order cannot be equated with judicial mortgage and
hence cannot give rise to priority right to the person in whose favor such order is
granted. In this regard, Robert Allen Sedler wrote:

The plaintiff who obtained attachment of property prior to the decree should not
be in a better position as regards execution than any other plaintiff. The fact that
the Code refers to the rights of the parties in an attachment before judgment should
not mean that after the judgment, the attachment gives the plaintiff greater [share]
than other decree holders.*

Moreover, attachment order cannot be taken to be a judicial mortgage because
the former cannot meet other requirements of mortgage in addition to the
requirement of registration. For instance, attachment order is not required to
specify the amount of the claim secured by attachment while this is a strict
requirement in judicial mortgage. Secondly, once an attachment order is given,

53 /d
S [d, Art.52.
5 See ROBERT ALLEN SEDLER, ETHIOPIAN CivIL CODE 364 (1968).
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the property attached cannot be sold by the owner of the property while a
mortgagor has the liberty to sell the mortgaged property (irrespective of the
mode of creation of the mortgage) since the mortgagee has the right to follow
the property mortgaged.*

We have to bear in mind that attachment and mortgage are mutually exclusive
because a mortgaged property can be attached as we can understand by closely
examining the Civil Code.”” We can mention some conspicuous examples in
support of this by citing relevant provisions from the Civil Code. For instance,
Art. 3068(1) of the Code states that where the mortgaged immovable is leased,
the mortgage shall apply to the rent having run from the day when the
immovable was attached. Again, when we read Arts. 3081(1), Art. 3083(1), Art
3079, Art. 3080, 3085, 3090 3093, Art. 3094 and 3095 of the Code, we can
realize that attachment comes into the picture regardless of the type of mortgage
securing the performance of any lawful civil obligation.

From the foregoing discussions, we can understand that attachment order made
by a court of law cannot in any case be equated with judicial mortgage which
means that attachment cannot confer priority right on the person in whose favor
attachment order is given.®® What is the stance of the Cassation Bench of the
Federal Supreme Court with regard to the issue under discussion? We will
examine various positions of the Bench in the following section of this piece.

3. Case Analysis and Comments
Casel

This case was litigated between the Commercial Bank of Ethiopia (herein after
referred to as “the applicant”) and Ato Walelign Ayalew and W/ro Lemech

% Civil Code of Ethiopia, cited above at note 1, Art. 3085.

57 In this regard, see Menberetsehay Taddese, 7°c2¢- Pa75 ¢4-74.70- PPa75 H7 (1998 E.C)
(Unpublished) (Available with the author in hard copy)

58 This view is supported by some legal professionals with whom | held discussions in the course
of writing this paper. For instance Judge Sintayehu Zeleke, a judge in the Federal High Court
strongly argues that attachment order is quite different from judicial mortgage. | also heard the
same arguments from other fellow lawyers. There are also scholarly works which support the
view of this writer. See Beza Dessalegn, nane: #2171 #7¢ 29269 F#9°7 15 +7% 2000 4.9°
PLLd-A MPAL FCL M7 AC 77 FodT- 0ma- $C8 AL PN 7-74F 4/1 MIZAN LAwW
RevIEW 176, 176-182 (2010).
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Lakew® (hereafter cited as the respondents). From the decision of the Cassation
Bench, we can understand that Ato Walelign lent 80,000.00(eighty thousand)
Birr to W/ro Lemech. However, the borrower failed to repay the loan on the
due date. Because of this, Ato Walelign brought suit against W/ro Lemech and
judgment was rendered in his favor. Following the judgment, the decree holder
(Ato Walelgin) filed execution application against the judgment debtor (W/ro
Lemech) before the Zonal High Court of West Gojjam, Amhara Regional State.
The decree holder applied to the court which was entertaining the execution
proceeding to transfer to the decree holder a building belonging to the judgment
debtor located in the town of Finote Selam.

While the execution proceeding was pending, the Commercial Bank of Ethiopia
applied to intervene in the proceeding as per Art. 418 of the Civil Procedure
Code alleging that the bank got the above building attached prior to the
institution of the execution proceeding by Ato Walelign since W/ro Lemech
was also the judgment debtor of the bank. The court accepted the application of
the Bank and heard the arguments of both sides. The Bank argued that because it
got the building attached by a court of law prior to the institution of the
execution proceeding by Ato Walelign, it would enjoy priority right. However,
the Zonal High Court decided in favor of Ato Walelign saying that attachment
order could not give rise to priority right. Aggrieved by this decision, the Bank
appealed to the Regional Supreme Court. Nonetheless, the Supreme Court of the
Region confirmed the decision of the lower court. Finally, the Bank appealed to
the Federal Supreme Court Cassation Bench which reversed the decision of the
regional courts. The Cassation Bench reasoned that attachment orders are judicial
mortgages as per Art. 3044(1) of the Civil Code giving rise to a priority right.
The main part of the decision of the Cassation Bench reads:

ATI° 1GRG oo(ICGA:: AIRLan(imI® PhU-F 15 4me PNCC @A aowdd
ACCT AN ho7PL0-T ho90mns (47 PAU-F hooAhT 125P +md 16 N¢L0wm-
han FhIeT PP 28 +7 1995 3.9 BHM- ACAC Chrw- T 1°75To-9°
w378 P} @E P05 D73 A2581INGE P28 Aofr- 174 +7 aohfiA
P1HE FHI7C ABENIP:: U aolF s WL 27Mm NAaoAYTF (A P1d.Boom- 1700
025 4me 18 P13 7 APCOLAY-: A28 AN MNLCE FCS @1 £7F H3L
PHhAN 2021 @E 015 D77 A25649N5 07707 +H0C BLCAT  P7IA

% Commercial Bank of Ethiopia v Ato Walelign Ayalew and W/ro Lemech Lakew, Cassation
Civil File Number 29269, 7 FEDERAL SUPREME COURT, CASSATION DECISIONS 42-47 (2007
E.C).
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NotPr N9/Weh/#PC 3044 A2LA4aoNhf@- BV £7707€ 4700 h5CE oo,
PP ol 0Py femansa:*° Which is translated into English as:

We have examined the case. As we have understood from our examination, the fact
that the applicant got the property subject to this litigation attached on the 28t of
Tikimit 1995 E.C. so that the property would not be transferred to any third party
by any means prior to the suit brought by present first respondent against the
present second applicant on the basis of contract is a fact that was not disputed by
either of the parties. If this fact is established, the request of the applicant, saying
that because it instituted suit against the 2" respondent and got her property
attached for the purpose of execution of the decree, indicates that a judicial
mortgage has been established by virtue of Art. 3044 of the Civil Code.5!

Having made the above reasoning, the Cassation Bench finally decided that the
Bank had priority right over other creditors since the Bank got the building
attached prior to the other party - Ato Walelign Ayalew. However, in the
opinion of this writer, the stance of the Bench is absolutely at loggerheads with
the spirit of both the Civil Code and Civil Procedure Code. This is because the
Civil Code has unequivocally provided that judicial mortgage becomes valid,
giving rise to priority right in whose favor it is is established, where one of the
most important validity requirements — registration - is satisfied. In Ethiopia, the
law has made it clear that the requirement of registration is not declarative in
nature. Rather, registration is constitutive since the law has stated that
irrespective of the mode of creation of mortgage, mortgage cannot produce any
effect whatsoever unless it is registered.

In addition to the Civil Code of Ethiopia, the Civil Procedure Code has nowhere
provided that attachment of property gives priority right to a person in whose
favor attachment order is granted. Therefore, the Bench made its decision
without having any legal basis. Even worse, the Cassation Bench made no clear
justification that made it boldly conclude that attachment order is equivalent to
judicial mortgage. While a court of law is expected to give adequate analysis and
reasoning when it renders a decision, the Bench reached a wrong conclusion
without any legal analysis and reasoning. As noted above, the interpretive
decisions made by the Cassation Bench are binding precedents that need to be
followed by all lower courts of the country - both federal courts and regional
courts. Because of this, the decision of the Cassation Bench has to be well
reasoned and analyzed so that the ratio decidenai of the Bench can be clear.

6 /d, at 44-45.
61 Translation mine.
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In the case under consideration, however, the Bench comfortably concluded that
attachment order is a judicial mortgage and made the Commercial Bank of
Ethiopia to unduly and unlawfully benefit at the expense of the afore-mentioned
respondent. The Bench did this without making any analysis as to what is meant
by judicial mortgage and as to how judicial mortgage is the same as attachment
order. By doing so, the Bench resorted to judicial law making which is beyond its
constitutional competence under the current constitutional order of the country.
The Bench is only allowed to lay down interpretative precedents as opposed to
law making precedents which are known in common law countries. In
contradistinction to its true role, the Cassation Bench rendered a decision which
was not contemplated by the Ethiopian law maker at the time of writing the
Civil Code and the Civil Procedure Code.

Case 2

In this case, too, the applicant was the Commercial Bank of Ethiopia while the
respondents were Ato Kinde Afraso and Ato Jibril Immam.® In this case, the
Bank argued that it was entitled to priority right by the mere fact that it was the
first person which got the building attached by a court of law. The Cassation
Bench accepted the arguments of the bank and decided that attachment order is
equivalent to judicial mortgage entailing priority right to the person who
obtained the attachment. In its decision the Bench stated that:

...... NG/Veh7 #FC 3041 A2€A1L1770- 7o hw-A AF eV’ N+7 s hv7
WRI® NGCE NLEI” CTAA: MMVI° 786 G/MAE Y A7 Ve POM®- FPA7L
TAHH NG/ Yh/tTC 3044 A28A-ANl@ AhaoAY T hGCE Pooisny, aofld?
PICEEA: BV ANC N77 TFa=1-9° oo, 7 25863 Mmm- PUT7 7€ 7-9° N5/7
NHL7 A POLOT PAIL TAHH h5CE Poviaty, Poo i aofll #4790 N°I07-

AICOLONP N PP DA% T4

The above quotation is translated into English as:

As stipulated under Art. 3041 of the Civil Code, mortgage can be created not only
by contract but it can also be created by law and by judicial decision. In this case,
too, an attachment order given by the court conferred upon the applicant a
mortgage right as provided under Art. 3044 of the Civil Code. This Cassation

62 Commercial Bank of Ethiopia v Ato Kinde Afraso and Ato Jibril Immam, Cassation Civil File
Number 39170, 8 FEDERAL SUPREME COURT, CASSATION DECISIONS 340-343(2008 E.C.).

& /d, at 359.
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Bench decided, under file No. 25863, that an attachment order granted on a
property establishes a judicial mortgage right.®

Here, too, | strongly believe that the stance of the court is absolutely wrong for
mere attachment order given against a certain immovable property cannot
establish a judicial mortgage for the reasons I gave under the above case. In
addition, another point deserves mentioning here. The Bench under this case was
not loyal to its previous decision let alone giving well reasoned and analyzed
decision since it wrongly cited file No. 25863 which was decided prior to the
case under discussion. Under file No. 25863, the litigants were the Development
Bank of Ethiopia (DBE) and the Commercial Bank of Ethiopia (CBE).%

Under that case, the DBE alleged that it got registered a certain property
belonging to its borrower on the 6™ of March 1988 E.C. while the CBE alleged
that it got registered the same property on the 23 of June 1990 E.C. The
argument of the latter Bank was that the allegation made by the DBE was false
since the seal of the registering organ was not clear. However, because the claim
of the CBE was not accepted, the lower courts decided that the DBE was entitled
to priority right. Then, the CBE applied to the Cassation Bench which confirmed
the decisions of the lower courts saying that priority is to be given on the basis of
order of the dates of the registration of the property.

This clearly shows that the Bench wrongly cited a case which does not have
anything to do with judicial mortgage and attachment of property. From this, we
can conclude that let alone giving carefully analyzed decision regarding the
essence of attachment order and judicial mortgage, the Bench did not realize that
the case it cited to substantiate its decision (under file number 30170) was
absolutely irrelevant. In sum, since the Bench made a wrong legal citation and an
erroneous legal analysis, the stance it took under file number 39170 could not
serve as precedent. Instead, it has remained (to be) a source of confusion and
uncertainty in the country.

Case 3

In this case, the applicants were Ato Tesfaye Battu and W/ro Almaz Tasew
while the respondents were W/rt Hilina Feleke, Ato Alemu Shashe and W/ro

8 Translation mine.

8 Development Bank of Ethiopia v Commercial Bank of Ethiopia, Cassation Civil File Number
25863, 7 FEDERAL SUPREME COURT, CASSATION DECISION 38-41( 2007 E.C.).
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Yeshiwork Seyoum.® The applicants instituted suit against the 2 and 3
respondents before the Federal First Instance Court in Addis Ababa. Then, the
applicants applied to the court so that the court would give an order of
attachment on a condominium unit belonging to the respondents which is
located in Woreda 4, Arada Sub-city, Addis Ababa. The Court accepted their
application and gave an attachment order on May 2, 2004 E.C. (May 10, 2012).
On the other hand, the first respondent sued the 2" and 3 respondents before
the Federal First Instance Court and got the above condominium house attached
on the 6* of July, 2004 E.C.

Then, the applicants filed an execution application on the 15" of October 2005
E.C. and pleaded for the sale of the hitherto attached condominium unit
belonging to the aforementioned judgment debtors. By the same token, the 1¢
respondent filed an execution application against the same judgment debtors and
pleaded for the sale of the same condominium unit so that the decree granted in
her favor would be executed. Then, the execution applications of the present
applicants and the 1% respondent were entertained by the execution bench
separately. Later, the execution bench ordered the Execution Department of the
Federal Supreme Court to sell the said condominium house to satisfy the decrees
of both decree holders. Because of this, two execution files were opened in the
Execution Department. At the execution Department, these two files were
consolidated. Then, the condominium was sold by auction and the proceeds of
the sale were paid to the Department by the buyer of the building.

Following the sale of the building, the present 1+ respondent applied to the court
for pro rata distribution of the proceeds between the decree holders. The court
to which the application was filed ordered the Execution Department to
distribute the proceeds of the sale of the building pro rata as stipulated under
Art. 403 of the Civil Procedure Code. However, the present applicants were
dissatisfied by the order of the court since they believed that priority right should
have been given to them in preference to the other decree holder. Because of this,
they lodged an appeal to the Federal High Court for the reversal of the order of
the low court. To their dismay, however, the appellate court confirmed the order
of the lower court and dismissed their appeal.

% Ato Tesfaye Battu and W/ro Almaz Tasew v W/rt Hilina Feleke, Ato Alemu Shashe and
W/ro Yeshiwork Seyoum, Cassation Civil File Number 106494 , Federal Supreme Court
Cassation Decision (October 8 , 2015) (unpublished) (File available with author).
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Again, aggrieved by the decision of the appellate court, the applicants applied to
the Cassation Bench of the Federal Supreme Court for reversal of the decisions
of the lower courts, since they believed that the lower courts committed
fundamental error of law. The Cassation Bench, having entertained the
arguments of both sides, confirmed the decisions of the lower courts which
means that the Cassation Bench in effect reversed its previous stances which
declared that mere attachment orders are equivalent to judicial mortgage giving
rise to priority right. Though the stance the Bench took in this case is basically
correct, the decision of the Bench is full of confusions and contradictions. It does
not show the ratio aecidendi of the Bench. In order to make those discussions
clearer, further explanations and analysis are in order.

To this end, citing the crux of the decision is important here. The main part of
the decision of the Bench in part reads:

HAANET RS 15 4md M2C ST AhGTF PustF P25 4G P35 4 MEPTs
LT NG D #FC 154(0) aowdd- A5 M10m IeP Ph7e 1A
TINIGT D NG/ YR/ BTE 3044 K3CAtoofhim- hFCe Foosm, ool oofll
TIL LTI M} SOOI A AaPALFTS 15 4 mé MY £78 PATm- Pap i ao)7-
PUL PLI” AHIA AR hoo$s NPC AomAde 1w NGV 2h D #TC
154() aowld- IRCP PATL FOHH POANTNT 9°03.00 HATT PP @77 MHCHS
0L WAs@-F TINEO7LC AFIZUF i haoAWFFG 15 4mé 30447 179078
VNI 3irA WECE Pooigy, Poo Pl oofld- hddooPA 57

Translated into English, the quotation reads:

The attachment of the property of the 2" and the 3 respondents upon the
application of the applicants and the first respondent indicates that they established
judicial mortgage as provided under Art. 3044 of the Civil Code. The right of the
applicants and the 1% respondent, in this regard, is the same except the time
difference. The purpose of giving provisional attachment order, as per Art. 154(b)
of the Civil Procedure Code, is to secure execution of the decree in case where the
plaintiff wins the case. The applicants and the 1% respondents have equally
established a mortgage right emanating from a court judgment.s®

The decision of the Cassation Bench clearly shows that the Bench consistently
confused the quintessence and application of provisional attachment order with
judicial mortgage. In addition, the stance of the Bench is against the very purpose
of attachment order and judicial mortgage. Therefore, as noted earlier in relation

 /d, at 4.
8 Translation mine.
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to case No. 1, the reasoning of the court is wrong and arbitrary since it is not
supported by any legal provision.

In contradistinction to the conclusion quoted above, the Cassation Bench (on the

same file) concluded that “aeean®i 0it? h1% +mé andbLovar NG/ 22/ RTC
154(A) oowld HOAM@ AL FAHH oowldt TINISTF@- P49t oo 999 LA TFa-
aeeage:"% which in English means “ #he fact that the applicants got the property
attached prior to the 2™ responaent does not give them priority right” ™

In addition to this, the mere fact that a decree holder got a property attached
prior to other decree holders does not give rise to priority right over the attached
property as decided by the same Bench on the 28" of July 2008 E.C. under file
number 97206.7 Again, the conclusion of the Bench is fallacious and absolutely
erroneous. This is because on the one hand, the Bench concluded that attachment
order is equivalent to judicial mortgage; on the other hand, the same Bench
concluded that attachment order could not give rise to priority right to a decree
holder who got the asset attached prior to any other creditors. This clearly
demonstrates that the Bench contradicts itself in one and the same decision.
Secondly, the Bench tried to support its decision by citing file No. 97206 which
was decided on the 28" of July 2008 E.C. This citation, however, is completely
irrelevant because file no. 97206 has nothing to do with the case at hand. To be
specific, under file No. 97206, what was attached by the order of the court upon
the application of a decree holder was money owed to the judgment debtor by
the Construction and Road Transport Bureau of Tigray Region. As a matter of
fact, in that file the Cassation Bench decided that attachment order given on a
sum of money could not give rise to priority right to a decree holder who got
attached money prior to other decree holders.

On account of this, the decision of the Cassation Bench rendered on July 28,
2008 E.C. could not be cited to support the decision rendered under file No.
106494 since the properties attached are different. Under file No. 97206, the
asset attached was money while under file No. 106494 (the subject of this
analysis) the asset attached was an immovable property. Hence, the attempt of
the Cassation Bench to relate two unrelated things was a very futile exercise. In

69 /0’
 Translation mine.

™t See Ato Amare Melkamu v Ato Kaleb Hiluf, Cassation Civil File Number 97206, 16 FEDERAL
SUPREME COURT, CASSATION DECISIONS 337-341 (2014).
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other words, the Bench failed to understand the contents of its own decisions
rendered at different times.

Though the arguments and explanations of the Cassation Bench are wrong, the
final judgment is correct since the Bench decided that the proceeds of the sale of
the building attached upon the application of the present applicant and the first
respondent be distributed pro rata as per Art. 403 of the Civil Procedure Code.
Nonetheless, the decision of the Bench cannot serve as a dependable precedent
since the Bench has not clearly underscored that attachment order is not a
judicial mortgage. Besides, the Bench did not expressly or impliedly state that the
stances it took under its previous decisions are reversed by the new decision.
Because of this, we have now two contradictory stances of the Bench which have
left us in a state of confusion.

It is known that the Cassation Bench was empowered by law to render binding
decisions (precedents) since it was believed that such binding decisions would
enhance predictability, uniformity and certainty of decisions of Ethiopian courts.
To enhance predictability and uniformity of decisions, the Federal Supreme
Court is duty bound to publish the decisions of the Cassation Bench. Because of
this, the Supreme Court has been publishing and distributing its decisions so far.
Nonetheless, though the decision of the Bench under discussion was decided by
five judges and it is binding on all courts of Ethiopia, this decision has not been
published. The effect of the omission of this decision is extremely far reaching as
it affects uniform application of the law.

Case 4

In this case, the applicant was Ato Amerra Seifu while the respondent was Ato
Adane Negede.” A certain women called Kedija Mohammed borrowed money
from Adane Negede amounting to more than 400,000.00 Birr. Again, this same
lady borrowed more than 500,000.00 Birr from Amerra Seifu. When the
repayment date under each contract was due, the borrower failed to return the
money to each lender. Therefore, each lender sued the borrower at different
times before different benches of the Federal First Instance Court. The benches
where the suits were instituted decided in favor of the lenders.

2 Amerra Seifu v Adane Negede, Cassation Civil File Number 102161, Federal Supreme Court,
Cassation Decision (January 4, 2017) (Unpublished,) (File available with author).
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After decision was made in his favor, Adane Negede found a condominium,
belonging to Kedija and got it attached prior to Ato Amerra Seifu. Amerra also
got the same building attached. Then, each decree-holder filed execution
application to different execution benches. Their applications were accepted by
the respective execution benches and the execution process was transferred to the
Execution Directorate of the FSC so that the attached building would be sold to
satisfy the decrees of the decree-holders - Adane Negede and Amerra Seifu.

The Execution Department consolidated the two files before the house was sold
by auction. Then, auction was announced and both Adane and Amerra
participated in the auction as bidders having obtained the permission of the
court. In the auction, Adane won in an auction price of 485,000.00 Birr and
claimed that he should not give anything to Amerra since he (the former) was the
one who first got the building attached. Amerra, on the other hand, prayed for
pro rata distribution of the proceedings of the sale since first attachment order
would not give priority right to Adane. Because of this stalemate, the Execution
Department referred the case to the execution bench which was entertaining
Adane’s execution application. The bench ruled that Adane was entitled to take
the whole proceedings of the sale since he had priority right by virtue of first
attachment order rendered in his favor. Because of this, Amerra lodged an appeal
to the Federal High Court (FHC) praying for the reversal of the ruling of the
lower court. However, the appellate court confirmed the ruling of the lower
court by citing the decisions of the Cassation Bench which we cited under Case
land Case 2 above.

Again, Amerra filed an application to the Cassation Bench of the FSC arguing
that the stance of the lower courts is wrong. Amerra boldly argued that the
stances of the lower courts as well as the previous stances of the Cassation Bench
(cited under Case land Case 2 above) were wrong. Adane, on the other hand
vehemently argued that the decision of the lower courts as well as the previous
stances of the Cassation Bench were correct and prayed for the confirmation of
the decisions of the lower courts. The Bench, having entertained the arguments
of both sides, decided in favor of Amerra underscoring that attachment order is
not judicial mortgage and could not give rise to priority right. In its decree, the
Cassation Bench ordered for pro rata distribution of the proceeds of the sale of
the aforementioned building belonging to Kedija.

As a rule, the stance of the court is to be appreciated since it has made it clear
that attachment order does not result in priority right since it is not the same as a



JOURNAL OF ETHIOPIAN LAW - VoL. XXVII1

judicial mortgage. In its reasoning part, the Cassation Bench underscored that
attachment order is a provisional measure which is not equivalent to judicial
mortgage. Nevertheless, the decision of the Cassation Bench is incomplete since
it has not analyzed the requirement of registration irrespective of the type of
mortgage. Even worse, the Bench has wrongly cross referred to its previous
decisions which are irrelevant to the case under discussion. Nor did it expressly
declare that the previous stances were wrong and replaced by this decision.

4. Concluding Remarks

In Ethiopia, any type of mortgage cannot produce any legal effect unless it
satisfies all the requirements of a valid mortgage. Owing to this, a provisional
attachment order cannot be taken as a judicial mortgage since it cannot satisfy all
the requirements of a valid mortgage. Therefore, the stance taken by the
Cassation Bench under cases discussed in Cases No. 1 and 2 above is absolutely
wrong. However, the stances the Bench took in the cases discussed under Cases
No. 3 and 4 above are correct in principle. But, under Case No. 3, the reasoning
is confusing. Even under Case No. 4, the analysis and reasoning of the Bench is
not satisfactory. Hence, in future similar cases, the Cassation Bench has to
expressly and deeply declare that a provisional attachment order is not equivalent
to judicial mortgage since the former cannot satisfy the legal requirements for the
establishment of judicial mortgage. In addition, the decisions of the Bench
should be deep and well reasoned containing a clear ratio decidendlso that lower
courts would follow without much trouble.
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ANNEXURETt

fANC oo/¢ 106494
+7 28/01/2008 %4.9°

L& - HNIC VAN
NCY'+ hoo'i@-
+éd ME-
a7°f ACo)»
aNCY avAn

aoop\NT:- 15 Ak 04 Ok - P
25, @/C ANTTH MO@- - A+ LONI°

TMEPTF -1, @/éT hAS 4P - hAPLNI®
2%, ht hhoo- G - hAPLEI®
3%. PLOCE ORI° - PLN-

ao i 7 aoCI°Ls HnFRT GCE TG
GCL

18 NG/ 2l2le 154/0/ avhét POLATT P07& TOMH P9%a0Ant OA.WP7T ACHS-
Lol (4./a0f/L/ML8 &/ 1 AgoANTET 025 AS 3% TmELT AL hn
ao(\CA@ T30 2/2004 9.9° NPA@ Ta~T he/0t: OFAm TOHH O(hé-S alntol
®L5% 4 en/e E-B2-3/10 ¢P1 n7L911P9° 0 OHhAGT /Navt 25 aS 3%
+MEPT/ 09° ¢taoHIN ao P ANCH 7L AT8EL Mm@ TOHH avhlt +MCH
O8N h9vh 27 +7 2004 4.9° NPA® TAeT ADANT /AAUT  AooAhET/
TONCANT D AL AA9° 42N AOhGT@ TPI°T 15 +7 2005 4.9° +L9° (LA £A158T
CHNANT 704 PRI DILOLLLIS T NL/RCE AL ARI° STt A%
Nhe-E AHam 17700 A28hEATD- Phdldoo? 188 NPHO- Ta~t FOMH AT+
a It 23 ¢7 2006 9.9° bk Nché-E ANTNA::

15 +mé L° 025 AG 35 +MEPT AL N4o/ov/L/G/0TF MAA avHIN hI°A 5 +7F
2004 9.9° an oonCta@- h9°A 6/2004 94.9° OFHAmM 67L& FOMH hHU NAL

" EDITOR’S NOTE: The cases which are the bases for the Case Comment presented in the
preceding pages were decided by the Cassation Bench of the Federal Supreme Court of
Ethiopia. The decisions were rendered under Cassation Civil File Numbers 29269; 39170;
102161; and 106494. The decisions under the first two file numbers have been published in
Volume 7 and Volume 8, respectively, of the Federal Supreme Court’s publication of cassation
decisions and the reader is referred to those volumes for a firsthand reading of the decisions.
The decisions of the Cassation Bench under the last two file numbers have not been published
and for the benefit of the reader they have been reproduced and attached here as part of the
case comment. These decisions of the Cassation Bench, copies of which are available with the
author, are reproduced verbatim, except changes in formatting made to fit them into the style
of the Journal.
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PhaoAn-t@7 CHhANT LT PP hILOLALIS O N/ 154/0) avhdot
ANTLPA: h9°A 30 +7 2004 9.9° OPA Taek AhATE /AavS 15 mé/
+OATAT@ TC 1 +7 2005 9.9° APA Faot 0HAM ChdARI TOHH 0k Nché-E
HFAM VIHVF@ A18NENT @ ANAN PThADT /PAU-G, 25 AG 3% +TmePT/ Mt
PP h7LOLALT° b N4o/F/04/8RLATET N Nhé-E ANT ChV' haoADTT
AS 15 Fmé LANSAPT@® PhéARI° oo HINTF AMI°LD (hé-E PO Fh ALY
o0 NP +LCAN::

1% -+mé Nh/oo/¢ 196945 N4+7 8/8/2005 %4.9° AdbLMt-t alkd hh7Lo11P9° Nk
e THAN AL NTCEF LhéAT NAD AaoAntd: PhEARTS Thed: NG/ 2227/ ¢
403 ool bk TEF 1IN AF/AANFT Ravr hoodDTT A 15 -Fmé/
NTCE LNEATO N Abo/F/0bS8RLATLT TOMH T LA

AU hoo NPT LU HOMH Novd®9° NV PhLARI oo AL PHAm@-7 0T
04/0F FOHH AO2L7F CavfH oot LEEI°INE NoolPr POLE TN CoLMD- ARY
NF o 0¢7 8/08/06 4.9° NPA Tt ¢Hama- +O6MH L1OAT AAD haoAnta-
/0 NAm@- L7 /0E Adh MTLAM@- £67L FOMH PHALE AATHOT NPLI®
-t TN AT APT U9 AAIHOT G RhE OPT U PHAP aofirg
@A hdh NEC AT8NE A%1LL7 1@ WREE P67 FOMH P4S87LvE ool
PULAM@ NECE M NA7L AAOS AL ANLCLO hdARP® AmP+: K- AATZHOT
ALPT hGCE MAeoFF @8 PPr17 A 08 MPEPTF AoohAhd 1@+ 07N T
alEF@ 7 AdtPNA@-9°::

Ao ARTT (Y oM AL PAT®F P& NLIVT AZINLT® Ad/nS/T/0T 2707
APCNE: F/0E POC &/00F FOHH PULIPENT 3TN PAZ° 0974+ 7077 ACHI A

Ao ANET NG F/0FF FOMH AL Ao AT aoOlF P Pch? OVt NooTdn
LY A0C A% Foet A%IALI° Alckd APCOPA::

Pan-kEd@  GHF  N9/0F  AldLoo? N9101L  h&CE  Povligh, Coof ool
ATIFGN: PRI oot WA U7 POLEIE N(/oo/4 258637 39170 AG 40945
TOOEN PULA AV T:-

abkZd@ ALY ANC Tat 8PN OHIA@D AhdnédT Ncheé-E CHAM PN AT
AAINC hNeE NG e PLLI™T1IT oot AN N0 PPLN@ ACAC ONC /0BT
&P Pooll1T W INTE hANC oo/& 391707 25863 4G 40945 ATAC AavaoCoo(;
(-::

15 Fmé POM-T oD hooANT Pmei- PONC @A AFCHO- 188 A70NTT
PA@-I°:: NG/ 22 28 154/0/ aowlid W& LT TN CPLIHYTE ool
aLATI:: NG/ 224 403 he/0AS®- CHTT@- THHAN AF/AAaNFT AdNS A
LA TIHN A28t ATLOLh44A PoLLYITT 1 (O/ov/¢ 97206 +CT19° +AT LA
PAC &/0TF TOMH NAT0- 4o+ PULA AVT 25 hmé ARChE 90T ALY
ANTLBU® NANC AL 75 aoAN Aoodmt ANTAI® NAPA 35 +mé L7 1%
+mer v 064 hAPTI® I7TFrE PATI°:: hooADTT had GT@- P7LA ovin
OTHPA hoodNETI° AlEIT@7 aoOlt N97147 PooAh aoAD APCOPA::

N7 ¢ avhhh P1LLI0- ACAC hHV MAL AmC +LCT CTavHMN A7 ATF9°
ACHETF@7 AONC Al-kd oot hP1@- POC F/0FF FOHHE ChoodhT A0k ANV
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ONcC Faet 8P4 ANAe htHfHO- 4PN AT AN hA®- Ph? £791 IC
A7 FA@- aoCIPLG N

ATLavlanCH@9® hovdNET WS 15 Fmé NG /0T PRI AN 025 AS 3F
+MELT AL Mool Al MOOINT® A“NNEALE AWTS.PSTo PHhANTT /02F
AS 35 AMEPT LT PPIT Nad-S a/hel @l5 4 /e E-B2-3/10 0904
PhaolN@-7 D7LoLLeI” O hAooANNFET 730 2 7 2004 9.9° 15 hmé LT
AN 6 7 2004 9.9° h&/0E OFOM FOHH LUT HNLT NS/ 2R 1540/
a0 AATLPA: ChbAAIS Fael Mm@ TOMH aoOlt  Péu/F/0d /40 AT éT
NAoAVET AG M5 Fmé CThéAdm7 Phé AR 420 A1 AL N%1LL7 ek
@LI° nILLLLI” bk Nhé-E ATEAT AL CAN:

Ao ANVET AG 15 +mé O0C /0T AHhAST e1Nt7 225 A9 35 +mePT7 INet
N&/N/0/0/E  154/0/  aopdAt OF/N0F 0 FAM HLP 07L& FOHH 9912 0T o
Ne/N/v/e 3044 w7etaoAnt® hRCE  Pooich, Pov Y aolt 9LEVT DT
LavAndA:: Choo AT AG P15 +mé NV ad1& PAT®- Conf Y ool PR PLI°
+otd ARYTE hoo§de NPC +ovAaR 1@ N9/ 22/ 154/0) aohlét ISP
0%  TOHH  POLATNT  9ChIe T hAh P @17 NaChs LT @AL®-7
MNNLACLE ATBWPT 1@ Ao ANFT AG 1§ Amé HNLET M908 U-AEI° Al
NeCE Pov'igh, Pao P aolh hAdhaoPi:

hooANETF AT N Amé AndLoo@- OG0T 0G24 154/0)  aohloT
0+am 2672 HOMH “1NIST@ CLLIFIT ook POLLANT @ hLLAI®: AT
PRCL  AATIHAN  hadeT  PE/AATIHOTF  AQLLT®  PAALSE-T LT “T0hNg  NF
PRI oot AILOLLAM@: OHU- Faet O0/eo/¢ 97206 h9°h 28/2006 4.9°
FONEN:: Ao ANTETF WPl PONC Ak 2C  (herAdg  F@NEA  NA@-
eMPAF@ PANC ooHI0F 39170F 25863F AG 540945 AL ¢-hovAhta- ¢ 77
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