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REPORTS

The following are nine cases decided by the Suprenie Imperial and the High Courts
of Ethiopia. The Amharic judgment is official and always precedes the English. It is im-
portant to note that in those cases heard before mixed benches of both Ethiopian and
foreign judges, two separate opinions are written, one in Amharic and one in English.
These opinions are not translations of one another, but are independent judgments based

upon common agreement among the judges as to the principles and final outcome of
each case,
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SUPREME IMPERIAL COURT
Div. A

Mr. ANTONIS HAJOGLOU v. The IMPERIAL HIGHWAY AUTHORITY

Civil Appeal No. 204/53 E.C.

Contract and extra-contractual liability - - Injury in the course of employmert - - Fault of ¢wlom --
Contributory fault of employee - - Arts. 2098, 2102, 2152, 2553, 2556 - 2559 Civ. C.

Plaintiff-appellant appeals judgment of the High Court allowing appellant only partial com-
pensation for loss of eye under Art. 2559 Civ. C. when both employer and employee were negligent,

Held: Appealqmumchabmwofmemphyufmlmmymmdbymsmkhmkm
ed, pursuant to Art, 2559 Civ. C., exclusively by the provisions relating to ‘“‘extra-contractual liability*’;
thszom,onlypamncompenuuonmaybeawdedundermzwscw C. to an employee who by
hufmﬂthasconuibmedtoeametbezmurydespmthefaathatsuchcompmauonmaybelmthan
would have been awarded under the provisions governing contractual liability.

Miazia 26, 1953 E.C. (May 4, 1961 G.C.); Justices: Afenegus Takele Wolde Haw-
ariat, Mr, Stevenson, Ato Haile Aman: — The High Court gave judgment in the case
for the plaintiff, now appellant, in the amount of E$6000 as damages for the loss of his
left eye, sustained while at work in the employment of the defendant, now respondent.

The High Court found that the accident whereby the appellant suffered the injury
to his eye was due partly to the negligence of the respondent and awarded damages in
accordance with the provisions of the chapter of the Civil Code relating to “Extra-con-
tractual Liability> as prescribed in Article 2559 of that Code. But the Court also found
that the appellant by his own negligence had contributed to the occurrence of the accident,
and applied Article 2098 of the Code, giving the appellant the right to proportional,
partial compensation only, As there was no basis for the calculation of any exact amount
of damages, the Court fixed the amount equitably as directed in Article 2102 of the Code.

There is no contestation of the facts of the case as found by and set out in the judg-
ment of the High Court; indeed those facts are accepted as correct. But whereas it is
accepted, by the respondent also, that the provisions of the Civil Code should apply,
the ground of appeal is that the High Court has applied those provisions incorrectly,
in taking into consideration any contributory negligence on the part of the respondent,
and in thus granting him partial damages only.

The issue which the appellate Court is called upon to decide therefore turns upon
the interpretation of the law.

Section 4 under Title XVI of the Civil Code contains the rules to be followed with
respect to damages suffered by employees under employment coniracts. The provisions
of the Code are based on the principle of liability on the part of the employer for damages
suffered by employees in their work, which in the terminology of the Continental systems
of law is commonly termed ““objective’ liability. That is; that the mere fact that the em-
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ployee has suffered an injury incurs the liability of the employer for any consequent dam-
ages irrespective of any fauit on the part of the employer having given cause to the injury.
There are only two exceptions to this rule, as Iaid down in Article 2553 in the Code; see
also Article 2554. The employer shall be relieved of his liability when he proves that the
accident is due to the intentional act of the employee and also where he proves that
the accident has happened because the employee has contravened a regulation to which
his attention had been especially drawn in writing.

Provided there is no proof of negligence or any other fault on the part of the
employer, that is, objective liability only, the scope of his liability is ¢xclusively regulated
by Articles 2556, 2557 and 2558 of the Code. If, however, the accident of the employee
is caused by an intentional act or the recklessness of the employer, Article 2559 provides
that the scope of the employer’s liability is not restricted to the rules laid down in Articles
2556 to 2558, In any case where the negligence of the employer is proved to have caused
the accident, he becomes fully and unrestrictedly liable (in tort) by reference (according)
to the provisions relating to “Extra-contractual Liability’”.

The appellant’s contention as to law can be put in short as follows: In view of the
basic principle of objective liability embodied in the Civil Code, Article 2559, and in
pursuance thereof, the provisions relating to extra-contractual liability should not, where
the employer’s negligence has been proved, be applied to the effect that the employee
receives a smaller compensation than he would have received if the employer were held
to his objective liability only. The entire appeal centers on this point of law, What the
appellant means to say is that the provisions of the Code relating to extra-contractual
liability have been applied to his detriment in that the principle of objective liability on
the part of the employer should have preciuded the Court from taking into consideration
his own negligence in assessing the damages.

1t is for the appellate Court to examine whether the law has been wrongly applied
to the facts as set out in the High Court’s judgment, and, if so, whether another and cor-
rect interpretation of the law would of necessity have led the High Court to assess the
damages in a higher amount.

There is no claim under Article 2556 of the Civil Code for medical, hospital and
similar expenses. Presumably such expenses have been met by the respondent indepen-
dently of the action.

Neither is there any claim under Article 2557 of the Code. This Article provides
for the payment of wages to the employee, during a period of a year, from the moment
when the employee has had to cease work, where he is prevented from working because
of the accident. It is a fact that after the accident the appellant continued in the respondent’s
employment and was being paid his wages until a little more than half a year after the
accident when he was dismissed for reasons other than his injury. Consequently there
could not even be a claim under this Article.

As regards the scope of the respondent’s purely objective liability, there remains
consequently only the provisions of Article 2558 to be considered. This Article puts the
liability on the employer, after the expiry of the period Iaid down in Article 2557, that is,
one year after the employee, because of the accident, was prevented from working, to
maintain him and his children who are under age. But this liability to maintain, or pay
maintenance, arises, 2nd this must be borme in mind, only where the employee is per-
manently deprived, by reason of the accident, of half or more than half of his capacity
to work. In the present case there is agreement between the parties that the loss of the
appellant’s left eye does at maximum represent a disability of 33 per cent, that is to say,
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Mr. Antonis Hatogrou v. The IMPERIAL HIGHWAY AUTHORITY

he is deprived of far less than half his ability to work. There cannot therefore possibly be
any right of claim under Article 2558.

From what up to now has been mentioned, it results that within the limits set by
the law for the scope of the respondent’s objective liability, the appellant can claim nothing
in the case. His only possibility is a claim for damages in tort on the ground that the ac-
cident was caused by the negligence of the respondent. And that is exactly what the High
Court granted him.

The case being that the assessment of compensation must be wholly regulated by
the provisions of the Civil Code relating to liability in tort, it should be clear that those
provisions, as far as pertinent to the proved facts, must be applied in full, There is no
exception as to Article 2098, which gives the victim right to partial compensation only
in the event that the accident is partly due to his own negligence. If it had been the in-
tention of the law to provide for such an exception, one should have expected that this
would have been mentioned in Article 2559. The High Court consequently was bound to
take into consideration the proved fact of the appellant’s contributory negligence in
assessing the compensation.

Quite another matter is that, having regard to all the circumstances surrounding
the accident, it might be that the appellant’s conduct should not have been considered
as negligent, But this would be a point of fact and there is no appeal against the facts of
the case. And anyhow, as described in the High Court’s judgment it would seem right to
hold the appellant’s conduct to be negligent.

In the Memorandum of Appeal the appellant’s advocate has quite rightly pointed
out that the appellant’s negligence as described in the High Court’s judgment could neither
serve to free nor to reduce the respondent’s objective liability. But he overlooks the very
important point that there is no claim at all to be considered within the scope of the res-
pondent’s objective liability,

From what is mentioned in the foregoing, it will appear that any possible difficuity
of interpretation on the point raised by the appellant seems to arise only in the cases
where, because of the accident, the employee has been deprived of half or more of his
capacity to work. It may of course in such cases very reasonably be said that it cannot
have been the intention of the law that the employee should be worse off with regard to
compensation, where his injury is due to the fault of the employer, than he would have
been if there was no proof at all of any fault on the part of the employer. On the contrary,
he should get more. But then there is the difficulty of comparison. Under the objective
liability, that is liability without any fault on the part of the employer, the injured employee
is entitled to a part of his wages for one year and thereafter maintenance, whereas in tort,
when the negligence or other fault of the employer has been proved, he will obtain his
damages assessed in a lump sum. It would seem that there is no real difficulty of inter-
pretation. It should be for the injured employee to choose whether to claim within the
scope of the employer’s objective liability, or to hold him liable in tort. However, the
point need not be decided in the present case, where the appellant has an actual claim
in tort only

It must be held that the High Court has applied the law correctly. As to the assess-
ment in itself of the amount of compensation, no appeal lics against the High Court’s
judgment according to Article 2152 of the Civil Code. The appeal therefore must be
dismissed.
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SUPREME IMPERIAL COURT
Div. A

Lt. BELETE BELAINEH v. The PUBLIC PROSECUTOR

Criminal Appeal No. 229/54 E.C.
Penal law - - Bribery - - Article 425 P.C.

©On appeal from a judgment of the High Court convicting appellant, a police officer, of bribery when
he accepted E$950 from an individual arrested and under his charge.

Held: Conviction quashed as the money was not accepted by the appellaat in consideration for an
official act or favour as reguired by Art. 425 P.C.

Ter 22, 1954 E.C. (January 31, 1962 G.C.); Justices: Aféencgus Taddesse Mengesha,
Dr. W. Buhagiar, Ato Taddesse Tekle Giorgis: — This is an appeal from a judgment
of the High Court convicting the appellant on a charge of bribery under Article 425 of
the Penal Code and sentencing him to imprisonment for a period of one year and to a
fine of three hundred dollars (E$300) and in default of payment to a further six months
imprisonment.

The ground of appeal is that there was not sufficient evidence before the High Court
on which the appellant could be convicted as charged.

Before dealing with the merits on the facts of this appeal it is essential to consider
the elements of the offence contemplated in Article 425 of the Penal Code and the evidence
the prosecution must produce to ensure a conviction thereunder. The elements of the
offence of bribery are:

(a) a public servant;

(b) the seeking or the exacting of a promise of, or the receipt of, a gift or
other advantage to which the public servant is not entitled;

(c) that such gift or other advantage be given or that the promise of such gift or
advantage be sought or exacted, in consideration for the performance of, or omis-
sion of, an act, in violation of the duties proper to the offic eof the public servant.

Each of these elements must be proved by the prosecution before an accused person can
be found guilty of the offence of bribery.

Now in the present case the allegation of the prosecution is that the appellant, be-
ing an Inspector of the Police Force has received from one Said Abdulla Saleh the sum
of E$950 on Ter 9, 1952; the charge against the appellant alleges that the appellant had
received certain promises from Said Abdulla Saleh previous to the payment of such
amount of E$950.

The case for the prosecution shows that Said Abdulla Saleh was arrested by the
appellant, an Inspector in the Security Police, and later charged with an offence of smug-
i
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gling firearms into Ethiopia; Said Abdulla Saleh was found guilty on this charge and
sentenced to 3 years imprisonment and a fine of E$20,000 in addition to the forfeiture
of the fircarms, On appeal to the Supreme Imperial Court, Said Abdulla Salch was re-
leased on bail pending appeal. According to Said Abdulla Saleh (who gave evidence
for the prosecution as PW/3) the appellant took away from him a wallet containing E$
350 and £7, also his passport; the appellant denied in his defence that there were the
amounts mentioned by PW/3 — there were E$250 and £4 only; according to PW/3 the
wallet was returned to him with only £1 while according to the appellant the amounts
in the wallet were consigned to Col. Workneh who ordered him to provide food for the
said Said Abdutlla Saleh out of the money in the wallet and from this amount the appel-
lant used E$245 for food and other things. The prosecution also adduced evidence through
PW/3 that at the time Said Abdulla Saleh was arrested he gave to the appellant E$2000
so that the latter could provide a guarantor for bail and an advocate for the defence;
the appellant denied this in his defence. Be that as it may PW/3 stated that he informed
an officer of the Security about this E$2000 and as a result of this information the police
authorities decided on a “trap’’; this consisted in giving Said Abdulla Saleh E$1000
which he was to give to the appellant at a time when the conversation between them was
to be tape-recorded; the tape-recording, however, was not successful and is not in evi-
dence. According to PW/3 the conversation between him and the appellant consisted
in this, that is, that PW/3 mentioned the question of guarantor and advocate and the
appellant replied that he needed more money; PW/3 said that he had only E$1000 but
the appellant said that he required E$2000; finally PW/S gave the appellant E$950, not
at the place where the conversation took place but in the cell where PW/3 was detained.
According to PW)/3 he told the appellant that if he gave the whole of the E$1000 he would
be left with nothing for his necessities and the appellant gave him E$50; according to
the appellant PW/3 gave him only E$950 for appellant to keep for him and to use for
the food and other necessities of PW/3. The appellant was arrested soon after the money
was given to him by PW/3 and was found in possession~of this money. The appellant
called evidence in his defence to show that previously he had provided PW/3 with food
and cigarettes from money given by PW/3.

On this evidence there is no question that the first two clements of the offence, that
is (a) a public servant, and (b) E$950, have been accepted by the appellant from Said
Abdulla Saleh. The next question is whether the third element has been proved by the
prosecution; the question that has to be considered is in consideration of what has the
appellant received this amount of E$950. There can be no doubt that the receipt by a
public officer of money or gift or other advantage does not, by itself, constitute the offence
of bribery. To constitute the offence of bribery it is essential that the money, gift or other
advantage be given or accepted in consideration of some official act or conduct; it is es-
sential that the bribe be given in consideration of an act or omission in connection with
the official function of the accused. To constitute the offence of bribery the gratification
must be promised or offered or accepted as a motive or reward for doing or forbearing
to do any official act or for showing or forbearing to show, in the exercise of official fimec-
tions, favour or disfavour to any person.

In the present case all the prosecution has proved is that the appellant has received
from Said Abdulla Saleh E$950; according to Said Abdulla Saleh this money was given
to enable the appellant to find a guarantor and an advocate; according to the appellant
this money was given to him to keep for Said Abdulla Saleh. It is also to be mentioned
that at the time the E$950 was given to the appeliant, Said Abdulla Saleh had already
been convicted and sentenced by the High Court. Apart from the fact that PW/3 is an
accomplice in the alleged bribe and therefore his evidence is not normally sufficient to

P2
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convict the accused without corroboration, the fact remains that even if the evidence
of PW/3 is fully accepted such evidence amounts to the appellant having received E$950
to enable the appellant to find a guarantor and an advocate for PW}3. But does this evi-
dence satisfy the third element of the offence under Article 425 which is that the appel-
lant has received E$950 “in consideration for the performance of or omission of an act,”
in violation of the duties proper to the appellant’s office as a police officer? In the opinion
of this Court it does not. There may be disciplinary rules in the Police Force (although
there is no evidence of this before the Court) prohibiting members of the Police Force
from receiving money from a person in custody under any circumstances and for what-
ever purpose or reason in which case the appellant might be subject to disciplinary action,
whether he received the E$950 from PW/3 1o provide a guarantor and an advocate or
whether he received this amount to keep for PW/3. But for the purposes of Article 425
of the Penal Code this is not sufficient to say that the appellant has received E$950 in
consideration of an act or omission connected with his legal duties as a public servant.

For the above reasons the appeal must be allowed, the conviction and sentence of
the High Court quashed and the appellant is hereby acquitted of the charge brought
against him under Article 425 of the Penal Code.
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SUPREME IMPERIAL COURT
Div. A

Woz. TSIGHA WAYNE TASFA MARIAM v. Ao TADESSE AMBAYE & others

Givil Appeal No. 1002/54 E.C.

Goods - - Propersty - - Contractual rights of purchase - - Promise of sale - - Art. 1416 Civ. C. - - Specific
performance - - Time Jor exercising right - - Art. 1400 Civ. C.

On appeal from judgment of the High Court denying specific performance of a promise of sale.

Held: For respondents on the grounds that a right of recovery existed in favour of res-
pondent under Art. 1400, and alternatively that where the property has been sold to a third party, the
remedy under Art, 1416 Civ. C. should be damages.

1. The agreement between the parties was a mere promise of sale and not an actual sale giving rise
to real rights,

2. It is not possible to grant specific performance where a right of recovery exists in one of
the respondents.

3. Limitations on the time during which a right of recovery may be exercised begin to run only when
ownership has actually been transferred, and not from the time of a mere promise to transfer ownership,
Civ, C, Art. 1400.

4. Where one has promised to sell a thing to another, he is forbidden to alienate it to a third person,
Civ. C. Art. 1416; nevertheless, if he does so alicnate it, the remedy will not be invalidation of that aliena-
tion, unless the third person is found guilty of fraud.

5. Where land promised by one to another has been sold instead to a third party, and has then been
reconveyed by that third party to yet another purchaser, the remedy for the original breach of a promise
to sell must be damages and not specific performance.

Megabit 7, 1955 E.C. (March 16, 1963 G.C.); Justices: Afenegus Taddesse Men-
gesha, Dr, W, Buhagiar, Ato Taddesse Tekle Giorgis: — This case arises out of an agree-
ment between the appellant and the first two respondents by virtue of which the first
respondent agreed to sell to the appellant a plot of land which they had inherited from
their father, Grazmatch Ambaye Awoke, situated at the Woreda Gezat of Bolle in Addis
Ababa; this land was subject to be measured as the price was to be E$3 per square mile.
This agreement is dated Guenbot 16, 1950. The first respondent also undertook to pre-
sent his brother and his sister to sign the agreement up to Guenbot 20, 1950. In fact, only
the second respondent signed the agreement. The appellant instituted proceedings in the
High Court against the first two respondents claiming specific performance of the agree-
ment. In addition to this, the respondents’ sister, Woz. Tsighe Ambaye, the third res-
pondent, intervened, claiming that she, as an heir of Grazmatch Ambaye Awoke, had
a share in the said plot of land and did not agree to the sale of the land to the appellant,
Another person, Woz. Tirouwork Abebe, also intervened, but she did not follow up the
action, probably because she relied on the intervention of Woz, Tsighe Ambaye. When
the third respondent intervened, the appellant, with the Court’s permission, added an
alternative claim for specific performance only in respect of the shares of land of the

— 170 —
{



Woz., TsiGHA WAYNE TASFA MARIAM v, ATO TADBESSE AMBAYB & OTHERS

first two respondents who had signed the agreement of Guenbot 16, 1950.

The High Court dismissed the appellant’s claim on the ground that the agreement
of Guenbot 16, 1950 was only a provisional agreement and not a final contract of sale,
and as the land was still undivided the alternative claim for specific performance on the
share of the first two respondents must also fail.

The appellant is now appealing from that judgment. The ground of appeal is sub-
stantially that the High Court did not give due consideration to the agreement of Guenbot
16, 1950 and to other documents and argnments submitted by the appellant. It is stated
in the Memorandum of Appeal that the High Court erroncously reported in the judg-
ment the various prayers of the appellant; with this, this Court cannot agree; although
briefly set out, the prayers of the appeliant were correctly and substantially reported in
the judgment.

Now it may be correct, as the appellant submits, that the third respondent knew
about the agreement of Guenbot 16, 1950, but the fact remains that she was not a party
to that agreement; in that agreement there was only a promise by the first respondent
to introduce her to sign the agreement. It is also true that in a letter dated Ter 2, 1951
(Exh. P/2) Ato Tadesse Ambaye confirms that the land had been sold to the appellant:
by this letter dated Ter 2, 1951 addressed to Ato Dagne Belaineh the latter was authorised
to let Ato Abate (the husband of the appellant) build a house on the land if and when
Ato Abate called on him. It is also true, as Exh. P/4 shows, that taxes were paid by the
first two respondents. But the question to be decided is whether (a) there was actual sale
of the land, and (b) whether the land belonged only to the first two respondents. As re-
gards (a) there is no doubt in the opinion of this Court that the agreement only amounted
to a promise on the part of the first respondent to enter into a definite agreement of sale
and an undertaking on his part to produce his brother and sister to join in this agreement.
The first respondent managed to persuade his brother, the second respondent, to sign the
agreement but failed to persuade his sister, the third respondent, to do so. It is to be re-
membered that at the time the agreement was signed the area of the land had not been
determined; the price was agreed upon at E$3 per square mile, but the actual full price
could not be determined until the land had been measured. There was no transfer of the
property by virtue of this agreement. There was no real right created by this agreement,
but only a personal obligation on the part of the first respondent. That is the position
under the Civil Code; in the common law there would be what is called an equitable
real estate created, but that is not so under the Continental system of law, This does not
mean that when a person binds himself with another person to sell property he may not
be forced to fulfill his obligation, but in the present case there are circumstances which
make specific performance impossible, As regards (b) the fact that taxes were paid in the
name of the first two respondents only, cannot deprive another person who also has a
claim to the property from exercising his rights of ownership.

In the present case the appellant was away in the United States for some time after
the agreement of Guenbot 16, 1950. At this time the third respondent initiated probate
and administration proceedings in the Awradja Court, and from these proceedings it
appears that the third respondent must have known of the agreement of Guenbot 16,
1950 at Jeast as far back as Yekatit 18, 1951. This appears from Exh. P/ which is an agree-
ment by virtue of which the first two respondents transferred their rights on the land in
question to the third respondent; the ground of this agreement was the claim of the third
respondent to exercise her right of recovery on the proposed sale of the land by her bro-
thers to outsiders; the two brothers received the value of their share and left the land to
their sister. On the strength of this document, the appellant submitted to the High Court
and to this Court that when the third respondent intervened in the High Court she was
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out of time in exercising her right of recovery, the time period provided by law having
elapsed. Now under Article 1400 of the Civil Code the time within which a person must
declare his intention of exercising the right of recovery is two months from the time he
was informed that the ownership of the thing had been transferred to a new owner. Now
it is not correct to say that the third respondent should have declared her intention of
exercising her right not later than two months from the date on which she had knowledge
of the agreement dated Guenbot 16, 1950; the period begins to run from the date of in-
formation of the transfer of the thing to the new owner, and in the present case there
has been no transfer of ownership but only a promise of transfer of ownership which has
not taken place.

In an alternative claim the appellant prayed that the first two respondents be made
to transfer their share in the land; this had become impossible because the first two re-
spondents had transferred their share to the third respondent. It is truec that under_Article
1416 of the Civil Code a person who has promised to sell a thing to another may not
alienate such thing; but when a person fails to comply with this provision, the result is
not necessarily the invalidity of the sale; there are, of course, circumstances in which a
sale may be declared void, such as where fraud has been proved on the part of the pur-
chaser. There are always remedies for damages, but until the sale has been declared void
the sale remains valid. There has been no action in regard to this land for a declaration
of invalidity of the sale by the first two respondents to the third respondent.

Matters have become more complicated in tnis case by reason of the fact that ac-
cording to the appellant the land has since been sold by the third respondent to another
person and thus specific performance of the whole or part of the land has become ab-
solutely impossible.

It may be that the first two respondents have acted fraudulently in respect of their
obligation towards the appellant. But the fact remains that the remedy of specific per-
formance cannot be granted, and the only remedy for the appellant is, if she considers
that she has a claim, to sue for damages which have not been prayed for in her claim
against the respondents.

On the above grounds the appeal must be dismissed and the judgment of the High
Court confirmed. The appellant shall pay costs to each of the respondents of E$30.
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SUPREME IMPERIAL COURT
Div. A

The ADDIS ABABA MODERN BAKERY S.A. v. YVONNE NOUMAIR

Civil Appeal No. 1159/54 E. C.

Company law - - Articles of Association - - Freedom of contract - - Appeal from imserlocutory order - -
Arts. 495, 496 and 1177 Comm. C.

On appeal from a High Court judgment allowing a petition by respondent for winding up of appellant
company.

Held: Appeal allowed on the ground that compliance with the procedure set out in the Articles
of Association was a prerequisite to the right to sue in court for winding up.

1. The parties (o the Articles of Association of a limited company are free to provide that a share-
holder, before applying to the courts for the winding up of the company, pursuant to Arts. 495 and 496
of the Commercial Code, shall first submit his claim to a general mecting of the shareholders.

2. Nothing in the law precludes a party, after final judgment in a case, from appealing an order
given in interlocutory proceedings.

Yekatit 29, 1955 E.C. (March 5, 1963 G.C.); Justices: Afenegus Taddesse Mengesha,
Dr, William Buhagiar, Ato Taddesse Tekle Giorgis: — This appeal arises out of the in-
corporation of a limited company on November 24, 1956 (G.C.) under the name of “The
Addis Ababa Modern Bakery S.A.” with a capital of E$200,000. There are three share-
. Jlders only, viz. the two brothers Nicolas and Costas Georgakas holding 68 shares of
ES$1000 each, and the present respondent who acquired 64 shares,

By petition presented in the High Court the respondent declared that she holds 64
ordinary shares in the appellant company representing 32% of the share capital of the
company; that such company is duly registered in the High Court of Ethiopia under
serial No. 6/49/9 and in the Ministry of Commerce and Industry under registered No.
498/51; and asked the Court to order the dissolution and winding up of the company
and appoint liquidators on the grounds that the directors have transgressed the law and
the Articles of Association of the company in that:

(i) no general meeting was ever convened and held, thus contravening heading V
of the Articles of Association and Article 362 of the Commercial Code;

(i) the directors have taken money from the company’s cash, registering the same
as a loan, thus contravening Article 34 of the Articles of Association and Article
357(1) of the Commercial Code;

(iii) no report or verification of accounts was ever submitted by the directors nor
a balance sheet duly audited ever drawn, thus contravening Article 38 of the
Articles of Association and the relevant provisions of the Commercial Code; and

(iv) for 2 whole period of five years since the constitution of the company no audit
balance sheet, no profit and loss account was ever sent to the respondent and

[
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the directors never allocated to her any dividend or informed her of the situation.

In defence the appellant company pleaded defects in the petition on (a) procedural
grounds and (b) on grounds of substance. The appellant also put in a counterclaim for
an order that the 64 shares acquired by the respondent are void in law for lack of a valid
consideration; the High Court dismissed the defence both on grounds of procedure and
on substance and also rejected the counterclaim for a declaration that the 64 shares ac-
gired by the respondent are void. This is an appeal from that judgment of the High

urt.

The grounds of appeal are substantially the same as the grounds of the defence filed
in the High Court. These grounds are set out in detail both in the defence to the petition
in the High Court and in the Memorandum of Appeal lodged in this Court.

As regards the procedural defects of the petition the appellant referred to Articles
t5_6, 51 and 61 of the Articles of Association of the company; these Articles provide as
ollows:

“36. Should the company be wound up for any reason or cause whatsoever, the com-
pany in general meeting and under proposal of the Board of Directors shall
decide upon the method of winding-up, appoint one or more liquidators and
fix their powers, The meeting of sharcholders may revoke the liquidators and
appoint others. ...”’

“$1. The company in General Meeting may ... decide the winding-up of the company
or the continuation of the same notwithstanding the loss of half the capital
thereof. ...”

“61. All disputes and contestations which might arise during the life of the com-
pany or during the liquidation, be it between the shareholders and the com-
pany or the shareholders themselves, the Board of Directors and the auditors,
regarding the business affairs of the company shall be submitted to the Courts
of Justice or the Head Office of the Company.

Each collective action or even individual suit by one or several share-
holders against the company or its Board of Directors must beforchand be
submitted to the General Meeting and the opinion of the said General Meeting
will be attached to the statement of claim when submitted to court. The Board
of Directors must within 15 days of such notice call for 2 General Meeting to
give an opinion.”

The High Court dismissed these submissions on procedure by saying simply that
they are of no value. It is impossible for this Court to know what considerations the Court
had in mind in so holding, for no reasons are given for reaching this conclusion.

In reply to the-appellant’s points on procedure the respondent in her reply to the
Memorandum of Appeal submits:

(a) that the appellant company was in' default in the lower Court and had no locus
standy;

(b) that the lower Court was under an obligation to decide the case on the merits
and it was right that the appéllant had refused to obey the law and further that
it would have been useless for the respondent to call for a gencral meeting; and

(c) that the appellant did not lodge an appeal against the interlocutory decision
and therefore the appeliant is now estopped from arguing that point.

As regards (a) it is correct, as the appellant submitted that even if the company was
I 180 —
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in the wrong (which is denied) the procedural requirements had to be complied with in
accordance with the statute of association. As regards (b), it may be that the opinion or
the result of the general meeting would not be in her favour as she was one shareholder
against two who held the majority of the shares; but this was a matter which was well-
known to her when she signed the Articles of Association, and with this knowledge of
the possibility of such a situation arising she agreed to the provisions of Articles 56, 51 and
61. As regards.(c), there is nothing in the law which prevents a party to a case
from appealing on an order given in interlocutory proceedings when final judgment has
been given; it is unfortunate that there is the idea amongst many litigants and advocates
that unless an appeal is made from an interlocutory order immediately, then they are
precluded from raising the point on which decision has been given when final judgment
is given; futhermore, the Court did not make a specific order on this point; the High
Court simply stated that the point on procedure would be decided together with other
matters in the case.

As regards point (b), it may be further stated that the respondent made reference
to Articles 495 and 496 of the Commercial Code. Article 495 lays down the reasons for
which a share company may be dissolved and Article 496 deals with the appointment
and removal of liquidators. The argument of the respondent was that under these Articles
a shareholder may apply to the court for the dissolution of the company, and that being
the lJaw under the new Commercial Code the provisions of Article 1177 had to be com-
plied with and the Article of Association dealing with matters of dissolution had to be
in accordance with the new Code, and if they were not, then they were to be considered
as illegal. There is nothing, however, in Articles 495 and 496 or anywhere else in the law
which prevents the founders or the shareholders of a company from providing in the Arti-
cles of Association that before going to court any dispute is to be considered by a general
meeting; this is not a matter which is against public policy and therefore the freedom of
contract remains intact. Article 1177 of the Commercial Code refers to matters which
are mandatory, such as the number of members in a private limited company (Article
510(2)) or the minimum of capital in such a company (Article 512) or of a share company
(Article 306) or that a share company should have the words “Share Company”’ included
in the name (Article 305) and similar Articles. The provisions regarding the procedure
necessary before bringing a case to court, such as are included in the Articles of Assaci-
ation of the appellant company, are not illegal and therefore have to be observed by all
members of the company.

Also, it is not a valid argument to say that the general meeting would not have
achieved anything favourable to the arguments of the respondent; at the general mee-
ting she would have had the opportunity of airing her grievances; it is possible that some
agreement would have been reached or some compromise; in any case, whatever the result
would have been, it would be up to the court after considering the opinion of the general
meeting and after hearing such evidence as might have been submitted to it, to decide
finally whether the grievances of the respondent were justified, and if justified, whether
there is a good reason for the dissolution of the company. The position in the present
case is similar to the case of two parties who agree to submit any dispute between them
to arbitration; in this case the parties cannot come to court except when arbitration pro-
ceedings have failed to give any result,

For these reasons this Court holds that the High Court was wrong in holding that
the defence on the procedure adopted by the respondent was without value; the respon-
dent should have submitted the dispute to the general meeting before coming to court
and the High Court was wrong in cnte;_‘ing on the merits of the case; the provisions of
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the Articles of Association are to be complied with first, before starting proceedings in
court.

The High Court also dismissed the counterclaim of the appellant. This action in
counterclaim suffers from the same procedural defects as those raised by the appellant
against the action of the respondent in the High Court. The appellant company alleges
that the shares of the respondent are without consideration and are, therefore, void.
This is a dispute or a contestation between the respondent (a shareholder) and the company,
and under Article 61 of the Articles of Association such a dispute should beforchand be
submitted to the general meeting; this has not been done, and before the court can take
cognizance of the matter, the opinion of the general meeting should be given. For these
reasons the High Court was again wrong in entering on the merits of the counterclaim,
and on this point the judgment of the High Court should also be quashed.

The appeal is therefore allowed and the judgment of the High Court is quashed.

The respondent shall pay the appellant the court fees of this appeal according to receipt
and costs of E$150 for the proceedings in the High Court and in this Court,
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SUPREME IMPERIAL COUR "
Div. A

FOGSTAD WOODWORKS LABOUR UNION v. JAK!

Civil Appeal No. 1381/55 E.C.

Labour relations - - Power of Labour Relations Board to grant extension for enforcement of order - -
Decree 49/54 E.C. (49f62 G.C.).

Procedure « « Need for opinion of Board when acting as quasi-judicial body.

On appeal from decision of Labour Relations Board rendered without opinion extending time for
enforcement of order.

Held: That the Board’s procedure violated Art. 19 Decree 49/54 E.C. in that it was rendered with-
out opinion. '

1. The Labour Relations Board is a quasi-judicial body and as such possesses the inherent power
to grant extensions of time for enforcement of its orders.

2. The Labour Relations Board, like courts, must give reasons when exercising a discretionary
power to make an exception to accepted procedure.

Maskaram 6, 1956 E.C. (September 16, 1963 G.C.); Justices: Afenegus Kitaw
Yitateku, Dr. W. Buhagiar, Ato Taddesse Tekle Giorgis: — This is an appeal against
a decision given on Nahassie 22, 1955, by the Labour Relations Board by virtue of which
the respondent was allowed a period of time within which to satisfy the decision of the
Board given on Nahassie 1, 1955, as confirmed by this Court.

The appellant appealed against that decision under Article 19 of the Labour Relations
Decree (Decree No. 49 of 1954), the point of law being that the Labour Relations Board
had no power in law to grant an extension of time for the enforcement of their decision.

The powers of the Board are mentioned in Article 12 of the said Decree; paragraph
(a)(iii) of this Article gives the Board the power “to enforce its decisions and awards by
appropriate means.”’ The respondent submitted that this power includes the power to
grant an extension of time for the satisfaction of a decision given by the Board. In the
opinion of this Court the words, “by appropriate means,”” mean the manner in which
execution of the decision is to be carried out for the purpose of the matters mentioned in
paragraphs (i) and (ii). There is nothing in the Decree which specifically mentions the
power of the Board to grant or not to grant an extension of time for the fulfilment of a
decision relating to payments of money to employees.

There is no question that the Labour Relations Board exercises quasi-judicial func-
tions, and as such, it is invested with the same inherent powers which the ordinary courts
exercise. There is also no question that although the principle in the ordinary courts is
that a judgment is to be executed immediately, the courts have a discretionary power to
allow the judgment debtor time to satisfy the judgment debt when the court finds good
reason for so doing; in doing so, howe¥er, the court must give its reasons for making an
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exception to the accepted principle. The Labour Relations Board in the exercise of quasi-
judicial powers is in the same positions as a court of law. For these reasons this Court
holds that the Labour Relations Board has inherent powers to grant time for the execution
of its decisions. In the present case, however, the decision of the Board does not give the
reasons which induced it to grant an extension of time for the execution of the decision,
and this is a serious procedural fault. This Court is not saying that there were or that
there were not good reasons for granting an extension of time; this Court is only saying
that such reasons are not mentioned in the decision when they should have been
mentioned.

For the above reasons, this Court finds that the Board's procedure violated the law
and under Article 19 of the Decree returns the case to the Board with the directive that the
Board give its decision giving the reasons therefor.
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SUPREME IMPERIAL COURT
Div. 6

Mrs. MARY SHATTO v. Mr. THEODORE SHATTO

Civil Appeal No. 724/56 E.C.

Jurisdiction for homologation of divorce - - Domicile - - Aris. 183 and 184 Civ. C.

On appeal from a judgment of the High Court denying the petition for homologation of a divoree
pronounced by the family arbitrators on the ground that petitioner, who was resident in Ethiopia for aix
years and had his business here, was not domiciled in Ethiopia.

Held: The petition should be granted, as the petitioner is domiciled in Ethiopia within the meaning
of Arts. 183 and 184 Civ. C.

1. At least one party to a divorce must be domiciled in Ethiopia in order for the Court to
have jurisdiction to homologate a decree of divorce pronounced by the family arbitrators.

2. The fact that a person may change his domicile in the future has no effect on his present inten-
tion to be domiciled in Ethiopia. Zissos v. Zisses, Sup. Imp, Ct., Civ. App. No. 633/56.

Megabit 8, 1956 E.C. (March 17, 1964 G.C.); Justices: Mr. G. Debbas, Ato Mengesha
W. Amanuel, Ato Haile Aman: — This is an appeal against the majority decision of the
High Court (1st commercial division) dated 16th Hedar, 1956, in C.C. No. 320/55, where-
by the majority of the Court, excluding the Presiding Judge, turned down a petition by
the appellant for homologation of a divorce duly pronounced by family arbitrators on
the 1Ist of February, 1963 G.C. The learned majority ruled that the respondent is not
“domiciled”” in Ethiopia and denied jurisdiction to the Ethiopian courts to entertain
the said petition.

All three judges ruled, on the other hand, that both parties or at least one of them,
should at the time of the suit, be resident and domiciled in Ethiopia, if the petition is
filed by foreigners. Therefore, the only dissension in this case between the majority and
the minority is the question of “domicile’’; on that latter point centres the disagreement
between the majority and the minority of the Court; and we shall immediately proceed
to define domicile under the Civil Code.

The best articles regarding “domicite’” in the Civil Code are Articles 183 and 184(j)
which define “domicile” under Ethiopian law. Article 183 of the Code sets down the
elements that constitute domicile, namely (a) that the person has established in such
place the principal seat of his business and interest and (b) that such person has the in-
tention of living there permanently. This intention of living permanently is to be presumed
from Article 184(i) of the Code which defines the presumed intention as follows: «...if
a person has established his normal residence in a place, he shall be presumed to have
the intention of residing permanently at such place.”

Those being the factors that constitute “domicile’’, we have to find out if the res-
pondent was or was not, at the time of the suit, “domiciled”’ in Ethiopia. From his licence
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MRS. MARY SHATTO v. MR. THEODORE SHATTO

issued by the Ministry of Commerce and Industry of Ethiopia, under No. 2186/54, it is
clear that the respondent is a “safari outfitter””, carrying on his own private business
in Ethiopia. He has arrived in this country six years ago on a cantract with the Ministry
of Education; but he left the work for which he had come and began his own private
business in Ethiopia, as safari outfitter, and was released a Foreigner’s Indentity Card
No. T749, renewable every year, by the Ministry of Interior, Security Department. Those
being the facts, we cannot understand why and how the majority of the High Court could
turn down the petition for homologation of the divorce pronounced by the arbitrators.
It is clear that the respondent was and is still a foreigner “domiciled” in Ethiopia, and
applying to us for application of the Ethiopian Civil Code to decide on the divorce pro-
ceedings. The majority thinks apparently that-the respondent may, one day; leave the
country, and that therefore, he is not a permanent resident of Ethiopia. The majority is
certainly wrong to look to the future. No one can foresee the future, but we should look
now at the present circumstances and at palpable facts. The fact that the respondent
may change his domicile in the future has no bearing on the question of his present do-
micile, which is Ethiopia. From the evidence adduced by the respondent, he has been
living in Ethiopia for six years, where he earns liis living in conducting his own independent
safari business. What the respondent may be willing to do tomorrow has no bearing on
his present domicile. Under the Civil Code, his present domicile is:Ethiopia, because he
has established the principal seat of his business in Addis’Ababa, and is presamed, under
Article 184(1) of the Code; to have the intention of living here permanently.

This opinion of ours is supported by a former precedent in C.A. 633/56, which also
concerns the question of establishing domicile in Ethiopia.

Having thus established that the husband was, at-the relevant time, domiciled in
Ethiopia, and whereas one of the partics, if fofcigners, should at the relevant time be
domiciled in Ethiopia in order to enable family arbitrators to éntertain a petition for
divorce, we hereby rule that the family arbitrators have validly pronounced the said div-
orce, as they were so éntitled to do by law. '

Whereas the arbitral award dated 1st February, 1963 is clear ou thé fact that both
husband and wife ought to be divorced because mutual love and affection, trust and
confidence no longer exist between them; and whereas it was pronounced by family arbi-
trators who were entitled to hear and determine the petition for divorce, vn the basis
that at least one of the parties was domiciled in.Ethiopia at the relevant time; and whereas
both husband and wife appeared before us and asked for the application of the Ethiopian
Civil Code in.order to determine finally their petition.for divorce; we see no justification
to. keep the matter pending any further.

In view of the foregoing, we hereby allow. the appeal, rule that both husband and
wife are domiciled in Ethiopia, and declare .that- the divorce pronounced by the arbi-
trators on the 1st of February, 1963, has been validly pronounced, and that the marriage
ties between both appellant and respondent have been dissolved as from the date of the
award, i.e. st February, 1963, This amounts to quashing the majority opinion of the
Lower Court and confirming, regarding domicile, the minority opinion of the Presiding
Judge.

Given and delivered in open Court this 8th day of Megabit, 1956 — 17th of March,

1964, in the presence of the appellant and. her lawyer, Ato Kidane Maasho, and of the
respondent in person,

7
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FEDERAL SUPREME IMPERIAL COURT
Div. 1

Ato ZERYHUN MAKONNEN & others v. The PUBLIC PROSECUTOR

Federal Criminal Appeal No. 4/53 E. C.
Penal law - - Conspiracy - - Art. 472 P.C. - - Participation - - Sentencing for concurrent offences.

On appeal from the Federal High Court appellant claims insufficient evidence for conviction
of conspiracy on three counts of wilful bodily injury and damage to property, and excessive sentence.

Held: Federal High Court judgment affirmed on the following grounds:

1. Evndenoewassuﬁmtforconvmmandt}wlowCom:tconecﬂybdd that a finding of
conspiracy was only proper for offences committed against Arts. 538 (Grave Wilful Injury) and 654
(Aggravated Damage to Properfy) as these are serious offences within the meaning of Art. 472

2. It is inconsistent with a finding of conspiracy under Art. 472 to hold several of the conspirators
asag:mplkes to the completed substantive crime; in view of the conspiracy, they must be ¢o-offenders
to t crime.

3. lnﬂsessuchasthis.ofmumtoﬁem,thewm'inawnxmmshouldukeinw
account Arts. 82 and 18%c) P.C.

(Ed. Note: The Federal Supreme Court was established by the Federal Judiciary Proclamation of
1952, Proc. No. 130/52. The Supreme Imperial Court was authorised to sit as the Federal Supreme Court,
but when so sitting, it was to be comprised of the Afenegus, a citizen of Eritrea and a person of proven
judicial experience in another land, Proc.. No. 135/53, It had original jyurisdiction in matters between the
two governments and in actions against ministers and government officials; its appellate jurisdiction lay
in reviewing decisions of the High Court sitting as the Federal High Court, and decisions of the highest
court of Eritrea where the case involved the Constitution, Federal Act, international law and treaties,
where the validity of an Eritrean law was-drawn into question as being unconstitutional, or where the
case involved federal laws designed to .ensure the enjoyment of human rights and fundamental liberties.
With the abolition of the federation, the jurisdiction of the Court necessarily ceased save for cases arising
prior to abolition.)

Maskaram 13, 1954 E.C. (September 24, 1962 G.C.); Justices: Afenegus Taddesse
Mengesha, Dr. W. Buhagiar, Ato Bereket-Ab Habte Sellassie: — This is an appeal from
conviction and sentence under a judgment delivered by the Federal High Court in Eritrea
in its Admiralty Division. The appellants have not filed a full Memorandum of Appeal
and the grounds of appeal must be understood to be, as regards conviction, that there
was not sufficient evidence on which the Court could convict and, as regards sentence,
that the sentence awarded by the trial Court was excessive.

The charge against the appellants consisted of the following counts -

(a) conspiracy to commit serious offences against person and property contrary
to Article 472 of the Penal Code;

(b) causing wilful bodily injury contrary to Article 538 of the Penal Code; and
£
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{c) causing wilful damage to property contrary to Article 653 and Article 654 of
the Penal Code.

This Court has fully examined the record of the Federal High Court and is satisfied
that that Court arrived at the correct findings as to facts.

It was sufficiently proved that the four appellants entered together the store where
Ato Amin Mohammed was working; that the first appellants hit him and caused him a
fracture of the nasal bone; that the three other appellants, although not taking an active
part in such assault, participated by associating themselves in the assault. Similarly as
regards the assault on Ato Tecle Gabrecristos who suffered slight injuries, that is, several
contusions, the first and second appellants took an active part in the assault and the fourth
appellant associated himself in the assault by not directly interfering but giving moral
support. The assault on Mr. Ekrtoh resulted in grave bodily harm, that is, an injury to
the eye; the first appellant was assisted by the other appellants in this assault. There is
also no doubt that the appellants caused damage to property of the firm Veidekke Co.;
the cost of repairing such damage amounts to between E$250 to E$300, but as a result
of such damage the work of the firm was suspended for two days and the damage is cal-
culated to be about E$5,000. As regards the charge of conspiracy there is sufficient evidence
from which the Federal High Court could infer that the appellants had planned both
the assaults and the damage to property. The Federal High Court very rightly held that
the conspiracy could only be in respect of the assault on Mr. Ekrtoh (which resulted in grave
bodily injury punishable under Article 538 of the Penal Code) and in respect of damage
to property punishable under Article 654 of the Penal - Code, these being the serious
offences within the meaning of Article 472 of the Penal Code. That being so this Court
points out that once the Federal High Court found that there was conspiracy in the com-
mission of these offences it was inconsistent with conviction under Article 472 to hold
that the second, third and fourth appellants were accomplices; in view of the conspiracy
they were co-offenders.

It should finally be mentioned that as there is material concurrence of offences com-
mitted by the appellants, the Courts, in assessing sentence should have taken into con-
sideration the provisions of Articles 82 and 189(c) of the Penal Code; the Court may
have done so without specifically making reference to such articles in the judgment. This
Court, having taken into consideration the said articles and other matters concerning
the participation of the appellants in the various offences of which they have been found
guilty, accepts the periods of imprisonment inflicted on each of the appellants by the Fe-
deral High Court; such periods of imprisonment are by no means excessive. For these
reasons the appeal is dismissed and the judgment of the Federal High Court confirmed.
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HIGH COURT
Addis Ababa, Civ. Ct. No. ]

ADVOCATE OF THE MINISTRY OF FINANCE v. Mr. NICOLA SARRIS

Givil Case No. 782/50 E.C.

Taxation - - Appeal of tax assessment - - Words “automatically executive®, Art. 13, Proc. No. 10749
construed.

Function and duty of courts - « Exhaustion of administrative remedies.

Plaintiff, advocate for the Ministry of Finance, brings suit under Art. 10 (1) of Proc. No. 107/49 for
personal and business taxes allegedly due claiming infer alia that the decision of the Tax Commission
of the Ministry of Finance in his favour is “automatically executive’® under Art. 13 of the Proclamation.
The defence maintains that appeal is pending against assessment in the Ministry of Finance and no tax
may be claimed until that appeal is resolved.

Held: For defendant on the following grounds:

1. Suit is premature as the law provides for an appeal by the person aggrieved despite the deter-
mination of tax under Art. 10 (1) of the Proclamation.

2. The decisions of the collector or Commission are “automatically executive™, that is, require
no further formality under Art. 13 only after approval by the Minister of Finance, and such approval
may not be delegated.

3. The words “automatically executive’® do not deprive the courts of law of their duty to scrutinize
decisions of the Ministry of Finance or its branches to ensure compliance with the law; on the other hand,
it is improper for the courts to interfere in the assessment of taxes until administrative remedies have been
exhausted.

4. Tt is dishonest advocacy to bring suit without having previously ascertained that there are good
grounds for it.

(Ed. Note: Proclamation No. 107/49 has been amended. Procedure in income tax cases is now
governed by Proclamation No. 173/61, especially by Sections 54-63 of this Proclamation. Under the
current law unappealed decisions of the Tax Authority, decisions of the Tax Appeal Commission, and
court decisions in review of Commission decisions are immediately executive. The right of court review
for administrative findings of tax liability is expressly guaranteed.)

Guenbot 17, 1951 E.C. (May 25, 1959 G.C.); Judges: Dr. W. Buhagiar, Kegnaz-
match Tegegn Habesh, Agafari Bekele Argaw: ~— This is a claim brought by the Advocate
of the Ministry of Finance for the payment of the sum of E$205,448 in respect of personal
and business tax alleged to be due by the defendant, a merchant, in connection with his
business of alcohol, oil and soap factories and flour mills. The amount of tax alleged to
be due is made up as follows:

(a) it respect of the alcohol factory, E$96,200 (including penalty) for the years
from 1941 to 1948 (E.C.);

(b) in respect of the oil factory, E$34,500 (including penalty) for the ycars 1946
and 1947 (E.C); ya
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(c) in respect of the soap factory, E$34,500 (including penalty) for the years 1946
and 1947;

(d) in respect of the flour mills, E$40,248 (including penalty) after deducting the
sum of E$4,500 paid in respect of the total sum of E$44,748, for the years from
1946 to 1948.

In support of this claim the following Notifications of Tax Assessment addressed to the
defendant were produced:

(i) Notification No. 4052/48 showing the assessment of E$60,000 for the years
from 1941 to 1946 in respect of the alcohol factory; this amount does not, of
course, include the penalty;

(i) Notification No. 4053/48 showing the assessment of E$20,000 for the years
1947 and 1948 in respect of the alcohol factory;

(iii) Notification Nos. 4552/48, 4654/48 showing the assessment of E$30,000 for the
years 1946 and 1947 in respect of the oil factory;

{iv) Notification Nos. 4553/48, 4655/48 showing the assessment of E$30,000 for the
years 1946 and 1947 in respect of the soap factory;

(v) Notification Nos. 4054/48, 4055/48 showing the assessment of E$30,000 for the
years 1946 and 1947 in respect of the flour mills;

(vi) Notification No. 3564/49 showing the assessment.of E$8,400 for the year 1948
in respect of the flour mill.

The main line of defence of the defendant is that an appeal has been lodged against
a]] these assessments and that no tax can be claimed until these appeals have been con-
sidered and a decision given thereon.

In support of this defence the defendant produced the following documents:

(a) Exh. D 2, an appeal to the Tax Appeal Commission concerning Notification
No. 4052/48 concerning tax for the years 1941 to 1946 in respect of the alcohol
factory, and concerning Notification No. 4053/48 concerning tax on the same
factory for the years 1947 and 1948;

(b) Exh. D 4, an appeal to the Tax Appeal Commission concerning Notification Nos.
4552/48, 4654/48 for tax on the oil factory for the years 1946 and 1947, and con-
cerning Notification Nos. 4553/48, 4655/48 for tax on the soap factory for the
years 1946 and 1947;

{c) Exh. D 8, an appeal to the Tax Appeal Commission concerning Notification
No. 3564/49 concerning tax for the year 1948 on the flour mill.

All the above exhibits show a receipt in handwriting by the officer in charge of receiving
appeals.

With regard to Notification Nos. 4054/48, 4055/48, i.e. the assessment of E$30,000
for the years 1946 and 1947 in respect of the flour mills, the defendant produced Exh.
D 5 and Exh. D 6; Exh. D § is a letter dated Tekemt 6, 1949 (Ref. No. 59/49/114/1) from
the Ministry of Finance to the defendant by which the defendant is invited to effect settle-
ment, inter alia, of a sum of E$8,400 (plus E$1,680 as fine) as tax for the flour mill for the
year 1946 and of asimilar amount for the year 1947. Exh. D 6 is a letter dated 6th Novem-
ber, 1956, from the defendant to the Director General of the Imperial Inland Revenue De-
partment in which it is stated, inter alia, that “as far as the flour mill is concerned we have
already paid on the 25th April, 1956 the amount of E$4,500 for the years 1946 and 1947
and this payment settles fully the Income Tax for the flour mill for the years 1946
and 1947." This letter concludes wit} a request that the matter be reconsidered and if
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necessary referred to the Ministerial Advisory Committee of the Inland Revenue Depart-
ment. This document, Exh. D 6, shows a receipt by the Inland Revenue Department
(Tax Office). There is nothing to show what reply was given the defendant regarding Exh.
D 6, and presumably the matter is still under consideration; be that as it may, it is difficult
to conceive the reason why, notwithstanding the letter of the Ministry of Finance (Exh.
D $) in which the defendant was asked to pay E$8,400 for each of the years 1946 and 1947,
there is now a claim for payment of E$30,000 for the same two years — apart from the
fact that according to Exh. D 6 the defendant has settled the claim for the said two years.

With regard to the appeals referred to by the defendant, the advocate for the plain-
tiff has stated that there is no trace in the plaintiff’s administration either that the defendant
filed in due course such an appeal or that the Appeal Committee has accepted and dealt
with the defendant’s demand; this is no fault of the defendant, as the Exhibits produced
by him show clearly that these appeals have been received, and the defendant is entitled
to a decision before the tax can be claimed. Another argument of the advocate for the
plaintiff is that the defendant has failed to comply with the provisions of the Proclamation
No. 107/49 and the plaintiff was fully entitled, by virtue of Article 10(1) thereof, to demand
payment of such tax as in his opinion was due and payable and such plaintiff’s decision,
under Article 13, was automatically executive. With regard to this argument it is to be
pointed out that in the first place no evidence exists before this Court to show that the
defendant has failed to comply with the provisions of the Proclamation and that the tax
has been assessed under Article 10 of the Proclamation — that the defendant has failed
to comply with the provisions of the Proclamation has been denied by the defendant.
In the second place, even if a tax is fixed under Article 10 of the Proclamation, the law
provides for an appeal by the person aggrieved. Thirdly, under Article 13 the decisions
of the collector or of the Commission are automatically executive only when approved
by the Minister of Finance; the decisions of the Minister of Finance and of the Appeal
Committee become automatically executive without the necessity of any further for-
mality. Now in this case, if the decision relied on for the bringing of this claim is that of
the collector or of the Commission, it must be approved by the Minister of Finance be-
fore action can be taken thereon, and there is nothing to show-in this case that such ap-
proval has been given. If the decision relied on is that of the Minister of Finance or
of the Appeal Committee, there is nothing to show that either the Minister of Finance or
the Appeal Committee has taken any decision. It is very important to point out that
such approval or decision is not a matter of mere formality; it is not something which
is to be assumed; it is an essential ingredient before any action is brought for the enforce-
ment of the claim for tax and must be strictly proved; it is also to be noted that the power
vested in the Minister of Finance is a power which cannot be delegated; the law makes
no provision for such delegation.

From some of the arguments put forward during the trial, it also seems that the
advocate for the plaintiff is of the opinion that the words “automatically executive’
used in Article 13 of the Proclamation (No. 107/49) mean that any decision taken by
the collector or the Commission or the Appeal Committee or the Minister of Finance is
not subject to the control or scrutiny of the courts of law. This is a misconception; the
law gives various officers and authorities mentioned in the said Proclamation various
powers; these powers must be exercised in accordance with the law, and as they are powers
which affect the property of the subject and not just administrative powers, they must be
exercised judicially and not arbitrarily; itis the right of the subject to applyto the courts’
of law, and it is the duty of the courts:of law to ensure that the law is complied with
and that the powers vested in any public officer or authority are not abused. Thus if it
can be shown to a court of law that a person has been taxed on profits in his business
when it has been clearly proved to the taxing authority that there were no profits in the

-
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business, such a decision would be an arvitrary decision and would not be upueld by a
court of law. On the other hand, it is not proper for the court to interfere with assessment
of taxes until the procedure laid down by the Proclamation has been fulfilled.

One further point which should be mentioned is in connection with taxes on the
alcohol factory for the years 1941 to 1946; the defendant contends that the present defend-
ant is not liable for these taxes as they concern Panayotis Sarris; the plaintiff submitted
that by his own declaration No. 5328/45 (produced as an exhibit) the defendant declared
that he is the owner of the factory. The defendant has produced two documents, Exh.
D 1 and D 2; from Exh. D 1 it appears that Panayotis Sarris assigned the business to his
son and that from 1946 taxes are to be claimed from the son, the present defendant, This
document is signed by the Chief Accountant of the Inland Revenue Department. Exh.
D 2 is an undertaking by Panayotis Sarris to pay by installments the sum of E$29,067.50
due for the years 1942, 1943, 1944 and 1945, an amount agreed upon after decision made
by the Advisory Committee of the Income Tax Department. In view of these documents
it is difficult to understand how the plaintiff is now claiming tax from the defendant in
respect of the relevant years. Be that as it may, there was an appeal lodged against the
assessment for the said years as mentioned above.

In view of the persistence of the advocate for the plaintiff that he was not aware
of any appeals lodged against the assessments in dispute, the Court asked the advocate
for the defendant to produce a document from the Appeal Committee to the effect that
appeals are pending in respect of these assessments; he produced a letter from the Chair-
man of the Appeal Committee stating that appeals were pending in respect of the matter
which was before the Court. The advocate for the plaintiff was still inclined to disbelieve
the accuracy of this docament and he was asked by the Court to verify the truth of its

contents. After making the necessary investigations he admitted the accuracy of this
document.

In view therefore of the established fact that appeals on the assessments in dispute
are still pending, the institution of these proceedings is premature and the claim of the
plaintiff must be dismissed.

It should finally be added that this case could have been dismissed without going
at great length on the arguments produced by one side and the other; in my opinion,
however, this has been rendered necessary to show how much time of the plaintiff, of
the defendant and of the Court has been wasted by the fact that the advocate for the
plaintiff did not make the necessary investigations as to how the position stood in the
Appeal Committee with regard to the appeals; it is in my view dishonest advocacy to
bring cases against the subject without having previously ascertained that there is good
reason for bringing the case; the advocate for the plaintiff may be excused initially, but
when the defence was filed by the defendant it was his definite duty to find out whether
the appeals were pending; he has the facilities of the administration and organization
of the Ministry of Finance behind him and it should be an easy matter for him to find
out what the position was. Instead, his attitude throughout the trial of this case was that
he knew nothing about the appeals and stated that there was no trace in the plaintiff’s
administration either that the defendant filed in due course such an appeal or that the
Appeal Committee had accepted the appeal. In view of the fact that there-is now clear
evidence that such appeals are pending, the only inference to draw is that the advocate
for the plaintiﬁ' never took the trouble to make the necessary investigation, which is very
deplorable. It is unfortunate that the advocates for Ministries do not have to pay court
fees for opening cases as there is no doubt that more care would be taken. bef ore initiating
proceedings against the subject.

The plaintiff shall pay to the defendant advocate’s fees to the extent of E§100.
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HIGH COURT
Addis Ababa, Comm. Ct. No. 2

EFTYHIA MAMALINGAS & PANAYOTIS MAMALINGAS v. MESSRS.
ZAPPULA & KAMPUS, Ltd.

Civil Case No. 258/56 E.C.

Law of obligations - - Employer liability for harm suffered by employee «- Words “arising from
his work® construed -+ Arts. 2554, 2559 Civ. C.

In an action by survivors to recover against an employer for the death of an employee killed
by “shiftas’” while making a trip for the benefit of the employer, the plaintiff claimed that the employer
was liable, as the accident “arose from s work®® as required by Art. 2549 Civ. C.

Held: Judgment for defendant, as the harm suffered by the employ'ee did not *‘arise from his work.”’

1. The words, “arising from his work," are construed to mean that the work must be the cause of
the harm; that is, the work must be related to and connected with the harm.

2. The employer is not liable for harm resulting from unknown and unfor¢seeabie causes.

Hamle 1, 1956 E.C. (July 8, 1964 G.C.); Judges: Ato Belatchew Asrat, Ato Wolde
Mussie Yihdego, Ato Mekonnen Getahun:— After examining the docket, we have
arrived at the following decision.

This case presents an issue that calls for our decision concerning extra-contractual
liability and liability arising out of employer-employee relations. For extra-contractual
liability it must be proved that the person alleged to be liable caused the damage cither
intentionally or by negligence. In the present case, plaintifi’s counsel has admitted that
this cannot be proved; the issue of extra-contractual liability is therefore excluded.

We now have to determine the contractual liability of an employer. We have not
found many prior decisions in similar cases that are of assistance. Articles 2548-2559
of the Civil Code provide for the contractual liability of an employer. In particular, Arti-
sles 2549, 2550, 2551, 2552, and 2554 are relevant to the case at bar.

Article 2549 states that: “The employer shall be liable for accidents which the em-
ployee suffers arising from his work.” This provision needs interpretation. The phrase,
“arising from his work,”” should be interpreted to mean “having connection with the
thing he performs.”” It means that in cases where an employee, while operating equip-
ment, suffers an accident due to the equipment, or, if an employee, while working in a
given place, contracts a disease due to the unhealthy condition of the place, then the
employer shall be held liable. But where, for instance, employees working together quarrel
and wound each other, generally the employer is not liable; again, where an employee
who is sent out on a mission takes a taxi to the place of the mission, and the taxi collides
with another vehicle, causing injury to the employee, the employer is not liable. By the

-
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same token, where the employee suffers an accident while doing something that is not
connected with his work, the employer is not liable.

The phrase, “arising from his work,” refers to the work being the cause of the harm.
If these words were construed otherwise, the employer wonld be liable for accidents that
employees suffer by unknown and unforeseeable causes. That does not seem to us to be
the intention of the law.

In the present case, if the deceased were killed due to the mechanical defect of the
vehicle he was driving, the defendant would have been held liable as in the above-mentioned
instances. If that were the case, the deceased would have been in the actual performance
of his work at the time of the accident. But the deceased did not suffer injury due to me-
chanical defect of the vehicle; he was killed by “shiftas.”

It is not the duty of the defendant to provide protection against “shiftas.”” He was
not aware of the existence of the “shiftas,”” No evidence has been produced to show that
the defendant ordered the deceased to drive to the place where he was killed.

The argument which holds that because the deceased was killed at a time when he
was discharging his work — in other words, while driving — the employer should, there-
fore, be liable, must be answered in the light of the above-discussed provisions of the law.
It is evident that the deceased was performing his work at the time of the accident, but
the accident he suffered was not due to such work. He suffered the accident from a cause
beyond the employer’s limit of liability. Where the employer cannot be responsible for
the “shiftas,” we do not see why he should be responsible for the accident caused by
the “shiftas.’

Basically, there is no relationship between the work of the deceased and his death
by the “shiftas.”” It was a coincidence. That coincidence should not be regarded as a
constituent part of the character of the deceased’s work. It is foreseeable that a driver
may be involved in an accident of the type where the vehicle he drives may over-turn.
Where such an accident happens, it may be said to have connection with his work. But
the foreseeability of his being killed by ‘‘shiftas’ is limited, because “shiftas’* do not
have connection with his work. A person who is engaged in work where death by “shiftas’
is foreseeable would be a different case.

‘We have shown what is meant by the phrase, “arising from his work,”’ as provided
in Article 2549. We have, therefore, decided that in accordance with Article 2554, the
accident suffered by the deceased has no legal connection with his work, and the defendant,
therefore, has no liability as an employer.

The parties shall bear their own costs,
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PART ONE

INTRODUCTION

(. FROM TRADITIONAL LAW TO MODERN LAW

Since the Portuguese Alvarez, who was here from 1520to 1526, and the Scotsman
Bruce, who came here during his explorations of 1768to 1773 numerous travelers have
described "mysterious Ethiopia," the country of the Fabulous Queen of Sheba, of the
axumite kings and of the legendary Prester John, as the African empire of the Negus.'
All have spoken, more or less accurately, of her ancient customs, judicial practices and
laws.2 They have enjoyed recalling the "thrones of the judges," now deserted, in front
of the mother church of "Mariam Zion" at Axum; or again, in Gondar, the antique and
prosperous capital of King Fazilides, recollection of "the judgment tree, the huge tree
with leafy branches in the shade of which the kings formerly exercised justice." These
writers have described the Ethiopian's passion for law, tribunals and all things relating
to justice and eloquence. They stressed the prestige that the lawyer enjoyed as "the skill-
ful and fluent pleader" and noted the general custom so deeply enmeshed in their daily
life of "passing judgment,” whether it be in the improvised courts of the judge-arbitrator
[dagna) or in the tribunal {chilot) wherejudges well versed in the law refer to the vene-
rable Fetha Negast the antique "LAW OF THE KINGS," before applying capital or
corporal punishment in accordance with ancient traditions."

I. See notably A. M. Jones and E. Monroe, Histoire de I'Abyssine (Pans, 1935); A. Zervos, L'Empire
d'Ethiopie (Addis Ababa, 1935); A. Gingold Duprey, De iinvasion @ la liberation de I'Ethiopie, vol.
1 (publication for the Imperial Jubilee, Paris, 1955). The official modem name of the country is
Ethiopia according to the etymological tradition which is found even in the Old Testament; the
classic name of Abyssinia has been abandoned.

2. Among the modem works, which are becoming more and more numerous, we cite: H. Norden, Le
dernier empire africain, En Abyssine (paris, 1935); J. D'Esme, A travers l'empire de Menelik (Paris,
1947); Mrs. Chr. Sandford, Erhiopia under Haile Selassie (London, 1946); D. Buxton, Travels ill
Ethiopia (London, 1949, re-edited 1951); S. and R. Pankhurst, Ethiopia and Erytrea (Essex, 1953);
E. Littmann, Abessinien (Hamburg, 1935); M. Kamil, Das Land des Negus (Innsbruck, 1953); H.
Leuenberger, Aethiopien, Kaiserreich seit Salomon (Zurich, 1955); H. Jenny, Aethiopien, Land im
Aufbruch  (Stuttgart, 1957). We naturally omit the works of a clearly political, pamphlet-like, or
romantic  nature.

3. Cf. on this subject: Graven, De l'antique au nouveau droit penal ethiopien, La Vie judiciaire (Paris,
nos. 445/446, 18-30 October 1954),and Vers un nouveau droit penal ethiopien, Revue internationale de

criminologie et police technigue (Geneva, 1954,n0. 4, p. 250 for this period in particular, pages 252
to 260).
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Until the recent dawn of modem times and the beginning of the new Ethiopian
Empire, indeed, up to the promulgation of the Penal Code of 1930, which occurred with
the advent of the present Emperor, Ethiopia had no unified, written or codified legal system.
The principal origins of law were the Fetha Negast, for the Coptic-Christian populations
of the ancient provinces; the Moslem law, for the populations of Harrar and the coastal
areas of the Red Sea; and the customary law, for the other regions of the country which
are considered more "African" in the popular sense,"

I. The "LAW OF THE KINGS" or Fetha Negast

The Fetha Negast or (Neguest) is a juridical and social monument of the first order
which embraces the religious and the civil domains at the same time. Its extraordinary
influence on Ethiopia is explained by the fact that this country has, from time immemorial,
attached itself to the Coptic Church of Alexandria. Its first bishop, Saint Frumentius
(for the Ethiopians, Aba Salama, Father of Peace) was consecrated by Athanasius, de-
fender of the Nicaca faith, shortly after his promotion to patriarch of Alexandria in 328.
Later, in the 13th century, the patriarch Cyrill 111 (1235-1243), anxious to introduce a
general reform of his church which had been weakened and threatened from all sides,
established a code, or more accurately, a compilation of religious and civil precepts which
was to serve as a guide. The sources of the Cyrilian Code are the Old and the New Testa-
ments, a certain number of apostolic writings, the canons of the first councils and some
writings of various fathers of the Church. The first part is devoted to the religious and
liturgical life (chapters 1to 22), the second to secular affairs and matters concemning govern-
ment (chapters 23 to 52). This part of the civil law owes much to a combination of rules
and sentences of the Nicaca Council convened by the Emperor Constantine in 325. The
Fetha Negast expressly refers to Constantine and to the "Three Hundred Sages" or "Wise
Men" (Selest Me'eti, the 318 Fathers of the Church), who are reputed by Ethiopian tradi-
tion to be the authors themselves. These precepts blended with numerous quotations
from the books of Moses (Pentateuque) and often reflecting the principles of the com-
pilation of Justinian, constitute the "LAW OF THE KINGS" or, as they are also some-
times called, the "Imperial Code," which ruled Ethiopia for centuries. One must there-
fore not be surprised at the Biblical and Christian character of the ancient Ethiopian
law and its distant relationship with the Roman-Byzantine tradition, which brings it closer

4. Under the regime of the Italian occupation, many works, as diverse as they were numerous, were
devoted to the customs of the different provinces or regions of Ethiopia and Eritrea. Thus, see those
by Capo Mazza (Asmara, 1937), Petazzi (Asmara, 1937), Conti Rossini (Florence, 1937). Costanzo
(Rome, 1940), Mazucci (Rome, 1941), Mininni (Rome, 1941). The Ministry for Italian Oriental
Africa had also published two volumes, entitled: Religioni wusi e consuetudini delle popo/azioni dell
Africa italiana (Rome, 1941). We can only briefly point out this realm in considering the whole
picture.

5. This monument was translated and amnotated by Ignazio Guidi, under the ftitle: 1] Fetha Negast,
o legislazione dei Re, Codice ecclesiastico e civile d'Abissinia (Rome, 1889, 551 pages). Un Compendio
delle Leggi dei Re was given by L.De Castro (Leghom, 1921)and a synthetic study and resume of
the judicial part, based on the magistral opus of Guidi, was published by the lawyer R. Rossi Canevari,
under the title: Fetha Negast (II Libra dei Re) Codice delle leggi abyssine (Milan, 1936, 318 pages).
These are the studies upon which we have based our preparatory works. There also exist some former
publications,  ie., Arould, Libri Ethiopici Fetha Negast (1841) and Bachmann, Corpus juris
Abessinorum (1869).
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to Continental law. Translated into Ge'ez, the learned language of the Ethiopian Church.P
and adopted, they say, upon the order of Emperor Zara Yacob (1426-1460)- a prince
who loved justice so much that he condemned his own son to death for the murder of a
slave, and who studied the "LAW OF THE KINGS" assiduously. This law was received
as a true Canon and Lay Code of law, with its contents in some way inviolable and sacred,
which the priests, scholars and jurists taught, explained and caused to be respected through-
out the generations. This imposing and minute summation of precepts and ordinances
has been justly labeled a glory of the Coptic-Alexandrine civilization and brings honor
to its author, its century and to the African Orient. It has succeeded in elevating the people
for whom it was destined and in bringing back the Coptic Church (in spite of some in-
cvitable changes) to the thought and the spitit of its beginnings. The Ge'ez version be-.
came for Ethiopia the foundation and the guide of the law and acquired the authority
of a true and unique code. It constitutes the great Ethiopian Code which has
led the magistral path to the community of the Abyssinian people, and it has laid the
foundation of all the laws which succeeded themselves, in this vast Empire, from the 18th
century until om time.? One could say that with faith in the Solomonic dynasty, the
"LAW OF THE KINGS" has been the base and strength of the Empire, which was so
often threatened.

The first part of the civil or secular law deals with Family Law, social institutions
(including serfhood, which has no connection with the slave-trade that is so often confused
with it), the main types of contracts, corporations, inheritance, ete. It later deals with
procedure, namely, confessions, judges and witnesses (chapters 39 and 43), and finally
with penal law (chapters 44 to 50). The chapter on the kings (44) includes, among other
matters, dispositions in regard to the fate of prisoners, the harbouring of fugitives and
traitors. The following chapter (45) gives rules concerning responsibility for damages
caused to athird party by animals or by dangerous construction, the return of lost objects
and fraud. The law then lays down (46) drastic provisions with respect to apostates, blas-
phemers, sorcerers and doers of evil, against those who incite others to abjure the Christian
faith, against idolaters and various forms of superstition. It rules on homicide (47), for-
nication (48), theft and brigandage (49). Finally, the chapter on "various other faults"
(50) contains a whole list of prescriptions on drunkenness, usury and fraudulent use of
the royal seal; it fixes the punishment for a rebellious son, false accusers and false wit-
nesses, involuntary or intentional arson, and punishes violent occupation of another's
land, disturbance of public assemblies, the right of sanctuary in temples, etc. We find,
therefore, carried over into the secular framework of Ethiopian life, the habitual, pri-

6. According to tradition, which Zervos reports {op.cit, p. 274), it was probably the mother of
the Emperor Yassou I, known for her taste in the arts, who had translated into Ge'ez the work of
the council of Nicaea toward the end of the 17th century. The original text had disappeared and was
found again in an Arab translation written in the [8th century by Abou Ishak Eben EI Assal (accord-
ing to some, the very author of the Cyrilian compilation). It is this last version of the Fetha Negast,
preserved almost intact, which furnished the Ethiopian judges the text of the laws applied until 1930,
that is until the first Ethiopian Penal Code. There are probably only five authentic copies of the ori-
ginal translation into Ge'ez in existence in the world. An edition in the present official Amharic langu-
age has been made in recent years.

7. Such is the opinion of Mgr. Galbiati, prefect of the Ambrosian Library, in his preface to the work
of Rossi Canevari. This opinion is not always shared, especially by Jones and Monroe (Histoire, p.
98), and by Poletti in his notes on the Italian edition of the Codice penale abissino (1938, p. 271).
On the contrary, we are also convinced, after several years of living in Ethiopia and working with
the present guardians of the Fetha Negast in the legislative commission, that the re-
membered appreciation is just and that the "Law of the Kings" has indeed been the "Book" in some
sacred way. It is also the fundamental and unique source of the written law, without overlooking
customary law which is so important and alive, especially in the remotest provinces or in those which
still escape Imperial administration, and sensitive furthermore, especially in the realm of procedure
and of execution. .
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mitive infractions against religion and morals, the community, public faith, persons and
property.

The general conception of Ethiopian Penal Law is both Christian and lofty; the
Fetha Negast demonstrates this clearly in its chapter on the kings and chiefs and on their
duties. As the Apostle Paul pointed out in his letter to the Romans: "All magistrates
have been constituted by God and He has given them their power, and he who resists a
magistrate or rebels against him, is rebelling against a precept of God, his Creator; there-
fore, those who resist Him shall be punished. Chiefs and magistrates do not inspire terror
in those who do good, but only in those who do evil things. If, therefore, brethren, you
do not want to have cause for fearing a magistrate, do good. ¢.. But if you do evil, fear
the magistrate, for it is not in vain that he wears a sword at his side; he is a minister of
God and in his righteous anger he punishes those who do evil and he is thereby vindicated.
This is why we must be subject to him not only out of fear of his anger, but for our con-
science." The king, moreover, must be the first to be just: "The king must judge amongst
his people with justice, and he must not be partial either to his own whim or to that of
others, whether it be his son or his parents, or his friend, or a stranger. < * « It is writte J,
in relation to judges, that an honorable king loves justice, but the unfair king loves evil
and injustice to the ruin of his own soul. And Solomon, the Wise One, has proclaimed:
'To foster justice and to help the oppressed is worth more than offerings and sacrifices'."
The administration ofjustice is therefore conceived, as it still is for St. Louis and Bossuet,
as a grant from God to see to it that divine law (spiritual and internal law), which is con-
fused with human law (judicial or external law), as emanating from ajust authority, be
duly respected."

These principles can still be naturally applied to a pastoral and warring society which
is almost Biblical, and in which are found, next to the king, the priest and the judge, the
master and his serf, the soldier and his prisoner, the pious person and the infidel, the
adulterous women, the goldsmith taken for a procurer and magician, the astrologer and
a soothsayer, the huntsman armed with a lance and the plowman. And yet, one cannot
help being struck by the loftiness of those rules and their perfect accord with the time.
The narrow and pitiless talion law under which the puishmeot is in proportion to the
harm done has long been extinct. Concrete cases are cited, for laws develop only slowly
from the specific case to the abstract rule. from the "casuistry" [that part of theology
that deals with cases concerning conscience]| to the doctrine {rom which there appear
the principles that dictate them. especially concerning problems of responsibility and guilt,
participation, penalty and .its proportion to the fault. Mistake and coercion, legitimate
defense and necessity, instigation, complicity and being an accessory after the fact are all
taken into consideration. The extreme cases of «interveningcauses and brawls, which still
worry jurists nowadays, are resolved in nuances with remarkable common sense and juri-
dical finesse. The "personality of the fault" is clearly defined: "Fathers are not to be

8. Chapter 4§ on "things drawn from the Old and the New Testament" from which it is fitting to quote,
states, "Since man is made up of a body and a soul, it is necessary to give him two laws: external
law, which isjudicial law and concerns things corporeal and visible as well as the judgment of crimes;
and internal law, which is spiritual law and is a "law of perfection" concerning spiritual matters.
They are largely confused, because the second one did not succeed in taking care of the first, since
Our Lord said: "I have not come to destroy the law, but to fulfill it." Justice and spiritual punishment,
as considered by laymen, therefore play a very important role which must not be overlooked. The
end of the chapter indicates what these penalties and penances are. Just as in our Christian Middle
Ages, they dominate an entire realm of the law. The infidels, the impious, and the persons excommuni-
cated from the Christian community because of a spiritual penalty, as for example, murderers, those
guilty of adultery, and women who allow themselves to abort, do not have the right to enter into
church, that is, into the circular passage which surrounds the "holy of holies". The mekdes, where
the tabernacle or the tabot is located fo,r Ethiopian churches, round or octagonal, continued to be
constructed on the model of the tem~ of Solomon.

r
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put to death instead of their sons; a son iS not be punished for his father's crime, nor a
father for his son's." So too is the principle of the “individualization" of the punish-
ment. "Do not judge all crimes with the same judgment: the punishment for he who
sins by actions is not to be the punishment for he who sins by word or deed. There are
certain wrongdoers against whom one must become only irritated and whom one must
scold; for others, one must order the giving of alms or fasting, still others must be banished
from the church in proportion to the crin,e committed; for the Law of Moses does not
impose one punishment for all the guilty. The punishment for one who commits a crime
voluntarily is not the same as the punishment for one who does so involuntarily. For
some the penalty of death is due, for some a flogging, for some a levy on their goods,
and for others the punishment ofthe "talion;" they must suffer what they made another
suffer. Know then a different punishment for each guilty one in order that there not be
any iniquity on your part, for it is said, as you judge, so shall you be judged.”

It is naive to be surprised or shocked, as one so often is, because of the lack of his:
torical knowledge or in forgetting the perspective of time, that judicial conceptions and
primitive punishments are different from our conceptions and our present day punish-
ments. These quite obviously are better suited to a primitive society, which is concerned
mostly with its own protetion, and to minds brought up in the idea that the expiation
of a sin is the condition for pardon. They-are in accord with the beliefs, the needs and
the customs. It is natural and even necessary that they be of a vengeful and purifying
character as well as being exemplary and intimidating. Their aim is normally to punish
the wicked, to reassure the innocent and to prevent the repetition of the crime. It is by
no means surprising that a man be "punished in the manner in which he has sinned,"
and that the penalties be the natural, primitive punishments which must strike the im-
agination in order to better illustrate the relation between the crime and its sanction and
to achieve their purpose: death for the murderer, burming for the arsonist, mutilation
of the tongue for he who commits perjury and of the hand for he who counterfeits the royal
seal or coins, flogging for the low or stubbornly perverse creature, or as the comments
on the Fetha Negast later prescribe, shooting for he who sells guns to the enemy. Nor
isit more surprising that in ajudicial system where the idea of private wrongs and remedies
still prevails, accidental or unpremeditated homicide can be expiated by the payment
of blood money, subject to forgiveness by the victim's family and the church and duly
recorded in court. Have we not seen criminals in sack cloth and ashes come forward to
make honorable amends and to beg forgiveness? In reality, Ethiopian law, which travelers
unfamiliar with its legal history, reputed to be "cruel" or "barbarous" because it retained
the spirit and punishments of ancient law, in particular hanging, mutilation at the wrist
and flogging, was largely receptive to forgiveness, to the sacred right of sanctury, to spiri-
tual sanctions and rehabilitation; and it has never known the legal subtleties of the ordeals
and combined tortures common to all the most civilized European nations up to the
period of the so-called "enlightenment" at the end of the 18th century.”

One cannot forget, after all, that generally, in this country govermned by Christian
laws and princes, respect, for the accused was such that the Negus alone could pronounce
a sentence of death; and that usually for fear of committing an error which could fall
back on him in after-life, or in the realization that God alone, Who gives life, has the
right to take it away, he would not pronounce it directly. He would order the Fetha Negast
(the book of the laws descended from the "fathers of the faith" and representing the law

9. The testimony of Francisco Alvarez, sent to the Portuguese Embassy in Ethiopia in 1520, shows that
justice there was certainly "very crude and swift" as was true everywhere in those days, but without
the cruelties and exaggerations codified aad justified by our ancient authors. Jones and Monroe sum-
marize these considerations in their Histoire de ['Abyssinie, pp. 97-100.
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of the Supreme Judge) to be opened and read before his court so that it would be the law
itself which decreed the sentence of capital punishment.t? Hence the deeply rooted tradi-
tion, still in force today, that the Emperor alone has the power of declaring enforceable a
death sentence, and all sentences of this nature must be submitted to Him personally.

Therefore, the application of the principles of the penal law found in the "LAW
OF THE KINGS," in light of Christian canons and doctring concerning personal fault
and its reparation, is worthy of attention and is very advanced for its time. Bearing in
mind the conditions at that time, as well as the fact that harsh punishments did not shock
anyone because they were in accordance with the popular sentiments and seemed per-
fectly adequate to what might be called the "criminal policy” of that epoch, it must be
conceded that the said principles often correspond to what is required today of a law
subjectively evolved. Ancient corporeal punishment was, incidentally, on the decline at
the time of the penetration of western ideas into this high fortress which Ethiepia re-
presented,! and the Penal Code of 1923-1930 will have no trouble leading almost effort-
lessly into a new regime.

Il. THE FIRST ETHIOPIAN PENAL CODE (1923-1930)

The first effort at modern codification in Ethiopia was accomplished in the domain
of penal law. This was natural, since this is the law which above all others needed to be
separated from ancient customs in order to be adapted not only to the needs of present day
“criminal policy,” but also to the demands of individual protection and to the principles
of legality included in modern written law, <o as to create the conditions for a better and
more general enforcement of the law at a time when Ethiopia was opening its doors to
international relations, trends of modemn thought and foreigners.

The Ethiopian Penal Code of 23 Tekemt 1923 (Ethiopian Calendar) or of November
2, 1930. (Gregorian Calendarj'< was proclaimed on the occasion of the crowning of the
reigning Emperor, His Imperial Majesty Haile Selassie 1Y Conceived in the fashion of
our codes, it includes an important Preamble of 22 articles, which expresses, according
to the Sovereign who gave it to His people, its reason for being, its spirit, its scope and the
results which it expects to attain. A General Part covers the general principles concerning
offences and liability to punishment (book I); the Special Part contains the definitions

10. In Ethiopian protocol, it is not the king, the Negus himself, but the President of the Supreme Court,
who is called for this reason 4la Negus (the King's Spokesman), and who usually rules over the trial
and pronounces the sentence.

11. Cf. the irrefutable testimony in the official report of the chancellor of the French Legation, in hme
1918, reprinted by P. Alype in his book: L'Empire des Negus sous la couronne de Salomon, De la Reine
de Saba i la Societe des Nations, preface by H. De Jouvenel (paris, 1925).

12. The date was sometimes given as the end of 1930, sometimes the beginning of 1931, on account of
the change in the calendars. We have established, on the basis of publications and official documents,
that it is indeed the European date of November 2,1930 which is exact. Cf. our article: Vers un nouveau
droit penal ethiopien, Revue citee, 1954, no. 4, p. 260, note 1.

13. The son of Ras Makomnen, victor of Adua in 1896, governor of Harrar, and grandson of Sale Selassie
of the line of Solomon, Ras Taffari Makonnen, Regent of the Empire, took, according to Ethiopian
custom, a "reigning name" at the time of His crowning, namely, Haile Selassie which means "Power
of the Trimity."
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and the punishment for offences against the State, persons and property, as well as petty
offences. 4

The Preamble, reflecting a feeling for progress and for equity, has demonstrated
well (in its articles 5, 15 and 16) how a modem legislator can still be inspired by the
spirit of justice and correction of the Fetha Negast or of the "LAW OF THE KINGS,"
and it has pointed out justly (article 3) that the principles of the modern European Codes
used as models'! are still often very close to those which are found expressed in this vener-
able legislation, a fact which is not surprising after what we have said about the Ethiopian
judicial tradition being tied in with the great Christian trend. Whether common sources
had been transmitted by way of Rome, as in Europe, or by Alexandria, as in.Ethiopia,
on many points the Roman-Occidental conception, reflected in the classic Continental
Codes, and the Oriental or Alexandrian, reflected in the Ethiopian tradition, joined to-
gether and easily allowed the modernization of the work on this ground. The Code of
1923-1930is a first interesting attempt which is praiseworthy in this sense,as it has opened
the paths toward the delicate task of modernizing and codifying Ethiopian law in general.

A primary fundamental advantage of the Code is the defining, in an exact faghion,
the crimes and respective punishments. As its Preamble indicates, when the law was being
administered solely according to the ancient principles of the "LAW OF THE KINGS"
or customary law, the result was that the judges, after having determined the guilt of
the accused, did not know what punishment to give him, and they had to limit themselves
to a finding of guilt and then send him on to the Governor for sentencing. Hencefor-
ward judges would know the exact provision to be applied, and they would be in a po-
sition to judge better; and the citizens, for their part, would know which would be the
pitfalls and the punishments that they would have to avoid  something which would
inevitably lead to progress (articles 3 and 4, 10 and 13, Introduction).

A second attribute of the Code is that it not only defined and restricted but also
considerably softened and improved the penaltics. The fines were set in proportion to

14. The Penal Code of 1923-1930, in the official Amharic language, was translated into English
{not published) and into [talian. The Italian version, with an introduction, a commentary, notes and
additions thanks to the lawyer Edward Poletti, was edited in Milan, in 1938 (Ed. Hoepli), with the
title: 11 Codice penale Abissino, Con Ie relative, narme consuetudinarie. This is a precious source of
knowledge for foreigners and although it is not altogether exact, it has been very useful to us in our
research. A comprehensive idea of the contemporary Ethiopian judicial system is found in the study
of Nathan Marein, Advocate General and adviser of the Ethiopian Government: The Judicial Systen
and the Laws of Ethiopia, revised edition, Rotterdam, 1951 (Vustheim Ltd.), which is a collection of
texts and not a commentary or a systematic study. In a thesis on La regime Juridique des etrangers en
Ethiopie (Geneva, 1936), J. J. Auberson, then legal adviser to the Ethiopian Government, also gave
certain information, not altogether exact, on Ethiopian penal law.

15. It has been said (Auberson, Marein, op.cit.) that the Ethiopian legislator of 1923:1930 had "copied
the Code of Siam" with a few changes, or "incorporated many aspects of the law of Indochina,”
which saying is not only superficial, but contrary to the official statements of the preamble itself and
to a deeper study of the texts. The confusion might have stemmed from the fact that a French lawyer
stationed in Djibouti who had spent a long time in Indochina, when consulted for the elaboration
of the Ethiopian Code of 1923-1930, might have naturally been inspired by the Code of (French)
Indochina. As for the very spirit of the codification, opinions are no less divergent; some contend
that it has a modem aspect, not corresponding to indigenous traits (Auherson); others, on the con-
trary, consider this code to he of a "judicial and practical nature” whereas the Fetha Negast was
above all ethical and religious. For anyone who has studied the Code carefully, the coordination of
the Ethiopian customary law with the p l!inciples of modem codes is quite apparent.
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the recent economic and monetary situations in Ethiopia,16 and adapted to the rank
and the resources of each one (articles 2, and 6 to 9, Introduction). Mutilations were funda-
mentally abolished and totally excluded, and the remaining traces of the talion were for-
bidden. After much hesitation, and in keeping with the example of other countries, such
as England, only flogging was kept as a form of corporal punishment. Even then it was
strictly himited, in regard to the number of authorized strokes, as well as the manner
in which it was to be infticted, and the rare cases of serious offences, such as violent or
armed robbery, in which it could be ordered. It was also formally prescribed that judges
could substitute fines for flogging whenever circumstances, especially a less serious char-
acter of the case, would make this action scem appropriate (articles 2 to 4, C.P.). De-
privation of freedom or other detention could not be aggravated by the manner i!lwhich it
was enforced (article 5). The confiscation of property was also strictly limited, and humane
dispositions were established in regard to goods not liable to confiscation in order to avoid
the complete ruin of the condemned and of his family (articles 25 to 34). Exile or forced
residence of a specified duration could only be given by the Emperor's Tribunal (article
8).and a penalty of death could never be enforced except after appeal to, and confirmation
by the said Tribunal (article I).

It is, therefore, absolutely erroneous, unless done .unintentionally, to publish, as
certain superficial travelers looking for sensation have done, romanticized accounts of
various mutilations, flogging to death, branding or death by fire, which reveal nothing
but fantasy or ancient, wild account and do not correspond whatsoever to the actual
penal system. Informed persons have refuted these affirmations, in recognizing the huma-
nity of this Code and the courage that it took to plunge thoroughly into this path of re-
form."? If Ethiopian Law seemed "cruel” up to its first modern codification, it is simply
because, as distinguished from what occurred in our more advanced countries, it had
remained in the primitive state of expiatory and intimidating law and continued to apply
in the presence of foreign observers who were as unfamiliar with the history of our law
as they were lacking a deep understanding of the customary penalties; the usual ancient
penalties that Continental law has also known and which were even more rigorous and
systematically "atrocious" in the "civilized" countries. The law was still in keeping with
tradition and with the need of expiation and protection formerly common to everyone,
which need was that of the people to whom this ancient form of law had continued to
be familiar.

16. Until 1800, according to the Ethiopian calendar (which is seven years behind the Gregorian calendar,
the time that it took for the birth of Christ to reach the mountains of Ethiopia, according to legend)
the fine or reparation for damage to the injured party was paid in livestock; from 1800 to 1900 in
bars of salt; since then, with the advent of a more modem organization and the development of means
for payment, in thalers. Thalers of the Empress Maria-Theresa of Austria were once popular and
foremost in Ethiopia: later, the Emperor Menelik replaced them by thalers made in his own likeness.
Thalers, replaced nowadays by the Ethiopian dollar with the likeness of the Emperor Haile Selassie,
can still be found fairly abundantly as objects of collection or omament.

17. One must categorically sort out fantasies such as those of L. Farago in his book Abyssinia on the
Ece (Chapter 1V, Justice in Addis Ababa) London, 1935, p. 33 and of H. De Monfreid (ousted from
Ethiopia in May 1933) in the collective workL'Afrique  Noire-Ethiopie-Madagascar from the collection
Le Mende en couleurs, Paris. 1952, pp. 350 to 353. Auberson, legal adviser to the Ethiopian Govem-
ment until the Italian occupation and as such ideally situated to judge from first hand knowledge,
after having clearly stated the essential reforms of the Code of 1930 in his thesis at the University
of Geneva on Le regime juridigue des etrangers en Ethiopie (1936, p. 190), concluded justly that one
could no longer speak of the "savagery” of Ethiopian law, which "was more apparent than real be-
cause of the practice of paying compensation." Mrs. Sandford, an impartial witness who lived in
Ethiopia from 1920 to 1935 and then returned in 1942, reveaJed'the sincerity of the humanity and
~()Urage" of this legislative product in her book Ethiopia under Haile Selassie (1946) p. 85 and this
1s also the opinion of Professor N. Bentwich who analyzed the Code in Contemporary Review, May
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A third very interesting and very acceptable aspect in the principle, if not in the form
mn which it had been operated, is the manner in which this first Code, within the just idea
that one who is higher placed, more cultured or more favored by good fortune is generally
more guilty and must be more seriously punished so that a true equality and a tempered ju-
dicial treatment may be assured, has strained to individualize a penalty by making it propor-
tionate to the crime, the rank, the duties and the resources of the criminal. The Preamble
presents this with a great deal of good sense and clarity in the traditional style which is
suited to it. ,, On the other hand, especially during recent times, those who have
committed crimes because of ignorance of the law have been more numerous than those
who did so knowing what the law was; whence the necessity of distinguishing. one case
from another, that is, distinguishing the case of one who commits a crime because of a
simple error in negligence from one who does so intentionally. Jesus Christ Himself has
said, as one can see in the Gospel according to St. Luke: 'For he who knows much shall
be punished much, but he who knows little shall be punished little." In the same manner,
the Three Hundred Sages, recognizing that it is not just to inflict the same penalty on a
person who is sound in mind and one who is mentally deficient, established penalties
in such a way that older persons with sound minds be punished more than younger persons
who were deficient. In personal injury cases, one must take into account the person who
1s injured, the position he holds and the scriousness of the injury, because it is not just
£0 treat all cases equally. Distinguished persons must not be punished in the same way
as those who are not so, and among distinguished persons the most important one will
pay according to his rank, and the sum which he shall pay will be given to the poor and
also used in the support of the schools (articles 14 to 20)."

The General Part treats exhaustively the amount of fine due, in addition to com-
pensation for the wrong done, in the various cascs where the offence involved baseness,
abuse of power, envy, perfidy, vindictiveness or anger, or where the doer caused more
harm than he had intended to or misused his right of self-defence. In these cases, the
law prescribes the minima and the maxima for the different persons, going from the highest
placed ones, whether they be sons of chiefs or even of the Negus, to the notables (from
the title of balambaras to that of ras), to judges (from the title of wombar to that of Afa
Negus), to the officers of the State, both civil and military, and finally for simple citizens
both rich and poor (articles 52 to 148).

Moreover, rtules are given for the mitigation of the penalty in case of presumed ignor-
ance of the law (articles 12to 21 or for other motives, such as lack of intelligence, repen-
tance and spontancous confession (articles 22 to 24), as well as for the increase of the
penalty in cases of concurrence of offenses and recidivism (articles 42 ft.).

One can see, therefore, that principles of individualizing and fixing penalties according
to the seriousness of the crime, the motives, the circumstances and the personality of the
culprit have already been inaugurated. All that remains to be done is to develop them
systematically and formulate them into general rules which conform to the present day
legislative technique in order to elaborate the base of the modern Code.

Finally, the Code of 1923-1930has also created a well expressed Special Part, setting
its sights on the three great classic categories of protected interests; the State and col-
lectivity (Book 1I, articles 160 to 272), persons (Book III, articles 273 to 415), and pro-
perty (Book IV, articles 416 to 418). One can find therein most of the usual crimes with
their penalty. The book on petty offences against circulation and public order (Book V,
articles 469 to 489 completes the system which furnishes, once again, the basis for its
future development. A certain number of these provisions have been able to serve as points
of departure, inspiration, or comparis<jl for the provisions of the new Code, after natura-
ally having been methodically reviewed, completed and adapted to the present practical
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and juridical requirements. For it is obvious that this first transitory legislation did not
suit modem requirements. It presented still too many vestiges of the ancient system which
were both formalistic and rigid according to the ancient universal tradition (articles 404
to 419). such as the application of various fines and their rates, similar to those of the
customary feudal law (articles 52 to 142), the gencral conception of extenuating and ag-
gravating circumstances, excuses and justification, no longer corresponding to an elabor-
ate methodic system for keeping an account of the extent of a crime and its punishment
(articles 46 to 51, 145 and 151), or the regulation of homicide and its penalty, still partly
based on the old rule of agreement with the family of the victim and payment of blood
money in case of excusable homicide. In this sort of compromise between -traditional
principles which still had a marked private character and the necessity of regulations and

modem public order, there was an element of perplexity and of difficulties which had to
disappear.

III. THE CORRECTION OF GAPS AND THE COMPLEMENTARY
LEGISLATION OF "PROCLAMATIONS"

The first codification, surmounting such a significant, historical step as that from
traditional and customary law to written law, was not yet able to foresee and regulate
everything, and that is why it had to establish an elastic principle in its preliminary pro-
visions. Emphasizing the fact that in passing over to the new judicial system there would
be no lack of occasion for stumbling into cases unforeseen by the law, the Preamble speci-
fied that it would be suitable, in dealing with these cases, to apply on the one hand those
rules which by their wording covered the case under consideration (article 11)and on the
other hand, to have entirely new cases which were not covered by the wording of existing
provisions decided by the Supreme Court (article 12). This solution, wise enough at that
stage of the law and in accord with the teachings of history and the requirements of reason,
was, needless to say, to be reviewed at the time of the definitive codification, since it was
not compatible with the strict principle of the "legality" of incriminations and penalties
which is commonly embodied in exhaustive codifications, nor with that of "separation
of powers" which, in countries that have written laws, tends to reserve for the legislator
alone the formation of the law and avoids its formal "pretorian” creation by the judge.
But this was only one step, and the Preamble also brought out very clearly that one must
not lose sight of the necessity of making the penal law harmonize with the conditions
of his time, recalled by the precept of the Three Hundred Sages (articles 2 and 5), and
of the fact that "time marches on', (article 7). Itproposed that steps be taken very cautiously,
as emphasized by its dispositions regarding the retention of corporal punishment
(article 3, C.P.), the effects of ignorance of the new law and its innovations (articles 14 ff.),
the meticulous measure of fines (articles 53 if., 158 and 159). and the punishment of in-
sult, bodily harm and homicide (articles 273, 339 and 404 if.).

After the period of the Italian occupation, and with the reestablishment of the na-
tional regime on May 5, 1941, the Code was completed, and the penal, the legislative and
judiciary system was put to the test by a series of "proclamations” or special laws published
in the official Journal or the Neg9/it Gazeta from 1942 to 1952. We shall limit ourselves
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to citing the proclamations on the offences contrary to the provisions abolishing slavery,iS
the organization of the army and military offences.t" the attacks on public security,to
counterfeit money and forgery," the control of explosives, drugs, narcotics, gambling
and Iotteries.s" the endangering of public communications.P vagrancy." also the or-
ganization of prisons and the enforcement of imprisonment.t’ without mentioning pro-
clamations on the organization of justice-" and the establishment of public prosecutorsf?
in the procedural domain, In this way one has strained to meet, in the best possible way,
the most urgent modern needs; this, however, was inevitably detrimental to the simpli-
city of the system as a whole and the consistency of the applicable principles, and com-
plicated considerably the knowledge and application of the pertinent penal provisions
without even fully improving certain important gaps. Thus, the General Part did not
deal with the scope of the application of national legislation and conflicts with foreign
penal law, penal responsibility and the conditions and forms of guilt, the special penal
treatment of minors and recidivists, limitation of the prosecution and sentence, nor with
the problems important in modern law, of probation, conditional release and rehabilita-
tion conceived as methods of penal treatment. In addition, the Special Part of the Code
did not regulate sufficiently certain fields, such as those 'of offences against +he law of
nations, public interests (health, communications, administration of justice, etc.), rights
in property or economic interests.

IV. THE DIRECTIVES FOR THE NEW PENAL CODE

Such was the foundation upon which was to be built a new, complete and clear penal
law in accord with "directives" revealed by His Imperial Majesty, the Emperor, at the
opening session of the consultative Commission for the new legislation on March 26,
1954. The presence of the Crown Prince, of His Beatitude, Abouna Basilios, head of the

18. Proclamation mno, 22, of Aug, 26, 1942, On this question, the confusion (voluntary or involuntary)
that occwrred, and the steps taken by Ethiopia in this connection, see Graven: A propos du probleme
de I'esclavage et de sa repression en Ethiopie, addendum to our writing in the Revue internationale
de criminologie et police technigue, 1954, no. 4, pp, 279 and 280,

19, Proclamation mno. 68, of July 28, 1944.

20, Proclamation no. 4, of Jamuary 31, 1942,

21. Proclamation nos, 76 of Apil 29, 1945, and 41 of July 31, 1943,

22, Proclamation nos. 19 of July 28, 1942; 24 of September 13, 1942; 77 of October 31, 1945.

23, Proclamation nos, 16 of June 19, 1942, and 35 of March 1, 1943.

24. Proclamation no. 89 of May 29, 1947.

25. Proclamation no. 45 of January 30, 1944.

26. Proclamation nos. 2 of January 31, 1942; 62 of May 29, 1944; 90 of June 28, 1947; 102 of December
30, 1948; and 149 of November 4, 1955.

27. Proclamation no. 29 of October 31, 1942 and complementary Proclamation nos. 118 and 123 of July

28, 1951 and 1952. On the federal plan, the administration of justice in civil and penal matters was
set up by Proclamation nos. 130 (a) of September 25, 1953 and 141 of September 30, 1954. For all
the legislation which completes or amend~,the penal system, cf, Marein, op.cit. Chap. V. Criminal
Laws p. 130. Naturally one must add ~numerous regulations and instructions as for example the
instructions for the Police Forces of the Imperial Ethiopian Government of 1950.
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Church of Ethiopia, some members of the Crown Council, ministers and high dignitaries
emphasized the importance of the legislative task to be carried ou28

After having revised the Constitution of the Bmpire." ‘“considering the acquisi-
tions of the past, the needs of the present and the ideals of the future", it was fitting to
form "the broad and advanced legislative program” leaning towards the reform and new
codification of civil, commercial, penal and procedural laws in order to adapt the con-
ditions of Ethiopia to modermn requirements in the conviction, according to the Imperial
message, "that progress must be the key to ourlife and our development". The profound
constitutional innovations.P?  the "need of pursuing resolutely the program of social
advancement and of integration in an enlarged social community” and the 'need for
commercial and maritime communications" inevitably led to "the closer adaptation of
the legal system of Ethiopia with that of other countries with which there exist cultural
and commercial relations" in order "to establish and strengthen these relations on solid
foundations" and insure the clarity and security of the law.

As for the method to be followed, two essential principles were to serve as a guide
and were reaffirmed in the Imperial Preface of the new Code. In a way, although Ethio-
pia might justly claim "what is, perhaps, the longest-Standing system of law in the world
today," the Emperor observed, "We have never hesitated to adopt the best that other
systems of law can offer, to the extent that they respond and can be adapted to the genius
of our particular institutions". That which had been true in the preparatory work of the

28. Accounts of the opening session of the Codification Commission, as well as the speeches given on
that occasion, were published in the newspapers of Addis Ababa: The Ethiopian Herald, March 27,
and L'Ethiopie d'owjourd'hui, April 2, 1954, We have digested the general trend of these instructions
in our articles: Ver un nouveau droit penal ethtopien, Revue internationale de criminologie et police
technigue, 1954, p. 250, and L'Ethiopiec moderne et Lacodification du noveau droit, Revue penale
suisse, 1957, no. 4, p.. 398.

29. The "first conmstitution of the history of this three thousand year old empire was presented to
Ethiopia by His Imperial Majesty Emperor Haile Selassie I, in the second year of his reign, on July
16, 1931 (9 Hamle 1923, Ethiopian calendar). The decree that proclaims it demonstrates the spirit
and aims of the Sovereign: "Having been called to the Imperial Throne by the grace of God and by
the unanimous voice of the people, and having the crown and the throne legitimately according to
law, We are convinced that there is no better way of expressing the gratitude due Our Creator, Who
has bestowed on Us His trust, than by proving Ourselves worthy of this by means of making every
effort to provide whomever follows Us with this confidence and with the power to work in conformity
with the laws expressed in the prnciples set forth. Bearing in mind the prosperity of the country,
We have decided to work out a constitution which guarantees a prosperity based on lawse.. Having
received from the hands of God a lofty mission for the fulfillment of His plans, We consider it Qur
duty to make decrees and to back up all necessary measures ... t0 accrue to the well-being of Our
people and to its progress along the road to happiness and to the civilization reached by independent
and cultured nations.” Cf. Gingold Duprey, op.cit. p. 79.

30. On the 25th anniversary of his crowning, Nov. 4, 1955, before both Houses of Parliament, His
Imperial Majesty Haile Selassie, recalling the Constitution presented 24 years earlier which had "laid
the foundation of the Government of Ethiopia" and had "“proven its value and its durability,"
declared himself "happy to present a revised constitution, which strengthens the points that bave
been reached and prepares the way to future progress." The extraordinary transformation (as pointed
out by the speech of the Monarch) which had been realized within this interval of time indeed requir-
ed an adaptation of the first constitution, in order to allow the Empire "to go forward in its develop-
ment.” The revised constitution, containing 131 articles (Proclamation no. 149 of 1955), was publish-
ed in Amharic and in English in the Negarit Gazeta of Nov. 4, 1955 (15th year, no. 2). A French trans-
lation was published under the auspices of the Interparliamentary  Union, in Geneva in 1956. The
French translation of the speech from the Throne of Nov. 4,1955, appeared in the Bulletin du Jubile
ETperial, edited by the Franco-Ethiopian  Chamber of Commerce in Paris, 1955, no. 34, pp. 11-21.
We have presented a glimpse of it in: Graven, Le jubile du couronnement imperial et la nouvelle legis-
lation ethiopienne, in La Vie Judiciaiye, Paris Oct. 1955, nos. 445 and 446, pp. 18-23 and 25-30. A
Spanish language version appeared 'l the Barreau Review of Madrid, Astrea 1956, nos. 47-48.
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constitution, was also to be true for the plans of the general codification.” The appeal
made to European jurists for the elaboration of the various code projects'f demonstrated
that Ethiopia wanted a modern work, in keeping with the requirements of modern science.
But, on the other hand, and this is indeed what must be understood when speaking of
adaptation, the past and experience must also keep their laws. "The point of departure
must remain the genius of Ethiopian- legal traditions and the institutions which have
origins of unparalleled antiquity and continuity.” It would not be fitting simply to copy
foreign codes, however good and famous they might be, without considering the his-
torical and political development of which they are the product or the conditions and
customs for which they were made, nor those often so totally different from the country
for which they are intended.

A code must be both the reflection and the regulation of customs. A country is an
individuality with its own characteristics and needs; it is impossible to overlook this fact
if one wants to assure its sound development and its. harmonious growth.

This was always the vision and the aim of the Emperor, Haile Selassie I, Who, ever
since the proclamation of the first Constitution in 1931, had expressed the rule in these
terms: "The present Constitution has not been prepared' at random and is not contrary
to the customs of the country. Itis inspired by and closely approaches the principles of
other civilized peoples. It has been planned with the assistance of Our Princes and Dig-
nitaries and with the collaboration of Our most enlightened subjects. That is why, even
if man has the power of commencing his undertakings, it is for God alone to bring them
to a successful conclusion. There was reason to hope that these efforts would evolve a
product which will facilitate Government action whilst assuring the happiness of the
people who will, in addition, derive from it an honour which will not fail to be reflected
on future generations and will permit the Empire to enjoy the inestimable benefits of
peace and security."

Therefore, to summarize, it was a question of elaborating a system of penal legisla-
tion which would be totally original and truly national, corresponding to the tradition
of justice, the vital needs and the possibilities of enforcement in this country. This diffi-
cult work of complete renovation in keeping with the Ethiopian spirit, animated by the
best contributions possible from foreign legislative experience, the method of wokr

31. The speech, made at the time of the solemn signing of the first constitution by the Emperor, to all
the official groups of the State, set forth very clearly the essential principles. After having recalled
that "no one doubts that laws bring the greatest advantages to human beings and that each person's
honor and interests depend on the wisdom of the laws, just as humiliation, shame, iniquity and the
denial of human rights stern from the absence of or the imperfection of laws", His Imperial Majesty
Haile Selassie emphasized the following principles: " ... 2nd Law, whether it brings rewards or
punishment, must be applied equaily to everyone without exception .... 6th - - Since the practical aim
of laws is to develop human progress in accord with the highest principles. these laws must be founded
on scientific methods which have as their aim a harmonious improvement of the general plan
of things." The 7th principle is the one we recall at the conclusion of this paragraph. Cf. Gingold
Duprey, op.cit. p. 83.

. The authors of the new Ethiopian legislation were the following professors: Jean Escarra (Paris),
for the Commercial and Maritime projects of the Code: Rene David (Paris), for the projects of the
Civil Code and the Code of Obligations; Jean Graven (Geneva) for the projects of the Penal Code,
the Judiciary Code {organization and jurisdiction of the courts), the Civil Procedure Code and the
Penal Procedure Code. Professor Alfrel.- Jauffret (Aix-Marseilles) was called upon to complete the
Commercial Code which was interrupted by the death of its author.
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adopted, and the cooperation of the legislative Commission” were to make possible its
realization in spite of foreseeable obstacles. These were surmounted in a relatively rapid
and, we trust, satisfactory manner, since the Commission, as well as the Parliament, con-
sidered that this adaptation to Ethiopian realities and needs had met the demands of
tradition and recent progress, of the past and of the future.

PART TWO
THE NEW LAW; ITS STRUCTURE, PRINCIPLES AND SPIRIT

The new "Penal Code of the Empire of Ethiopia" was promulgated on July 23,
1957, the Emperor's 65th birthday. It was the first of the new codes, and went into force
on May 5, 1958, the anniversary of the liberation of the country and the restoration of
its ancient monarchy.P' The importance and the spirit of the work have been made clear
by His Majesty Haile Selassie Himself, in the Preface to the Code, a part of which is here
included as an appendix because of its historical interest.

"The codification of the principal branches of law of any country is always
a difficult task, since it must be profoundly grounded in the life and traditions
of the nation, and it must, at the same time,' be in keeping with and responsive
to the influences, not only juridical, but also social, economic and scientific which
are in the process of transforming the nation and our lives and which will inevit-
ably shape the lives of those who come after us.

33. We set forth this mechanism in our summary in Revwe penale suisse 1957, p. 402. The Great Legisla-
tive Commission appointed by His Imperial Majesty the Emperor, was composed of approximately
twenty-five members, Ethiopians and foreigners, representing a cross section of law, government
and business. In the beginning the Commission was called upon to learn the general scheme of the
project, and it readily approved the leading principles suggested unanimously by the three experts
charged with elaborating the various Code projects, with the idea of insuring unity of mind
and method as well as of a muwal effort. Made up of judges, magistrates, governors and
senior Ethiopian officials, immersed in the knowledge of their own customs and law; higher judges,
lawyers and foreign legal counsellors established in Ethiopia for a long time; and bank directors,
business executives and chambers of commerce, the Commission was qualified to give general
opinions and bring to a head the instrument of the so-called legislative preparation. After the elabora-
tion of the texts was completed, it was up to the Commission to examine the result as a whole and
to give its ideas on the codes before they were submitted to Parliament, as was done for the project
of the Penal Code. For the project to be effective, the discussion, and the sorting out of the problems,
a less complex and a more expedient machinery was needed to function on a standby basis: this was
the Small Commission, drawn from the General Commission and representing it. It was composed
of a certain number of Fthiopians, the most competent and the most experienced according to their
high positions and foreign presidents and vice-presidents of the High Court of Addis Ababa,who were
distinguished jurists, of varying backgrounds, connected with the two great systems of law {the Anglo-
Saxon, and the French and Continental), thus assuring a balanced recognition of the elements of
both tradition and comparative law. The Small Commission met with the drafter, under the chair-
manship of His Excellency the Minister of Justice or, in the event of his not being able to attend,
His Excellency the Vice Minister of Legislation, who gave the project complete support and worth-
while impetus. It is this same Commission that did all the work of examining and compiling (includ-
ing the translations) the multiple work of the experts. It put a stamp of definitive Ethiopian character
on the project while awaiting parliamentary approval, and also assured its indispensable unity. Its
comprehension and sense of faimess of "law” in the Roman concept of the art of equity and justice,
which has remained its tradition, has never erred in the search for the "best” of the "possible” which
the Imperial direction had assigned as an ideal goal.

34. Conquering Lion of the Tribe of Judah, Haile Selassie I, Elect 0/ God, Emperor of Ethiopia ... Given
in the 27th year of Our Reign, this 23rd day of July, 1957. Proclamation No. 158 of 1957, Negarit Gazeta,
Gazette Extraordinary, 16th year No.l, p.v. On the new Ethiopian Penal Code and its general or-
ganization, cf. our notice in Revue internationale de politique criminelle, United Nations, New York,
July 1957, No. 12, Legislation, pp. 210, 214 and 218.
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"These considerations  apply with particular validity to penal legislation at
a time when, throughout the world, the expanding frontiers of society brought
about through the contributions of science, the complexities of modern life and
consequent increase in the volume of laws require that effective, yet highly humane
and liberal procedures be adopted to ensure that legislative prescriptions’ may
have the efficacy intended for them as regulators of conduct. New concepts, not
only juridical, but also those contributed by the sciences of sociology, psychology
and, indeed penology, have been developed and must be taken into considera-
tion in the elaboration of any criminal code which would be inspired by the prin-
ciples of justice and liberty and by concern for the prevention and suppression
of crime, for the welfare and, indeed. the rehabilitation of the individual accused
of crime. Punishment cannot be avoided since it acts as a deterrent to crimes: as.
indeed, it has been said, "one who witnesses the punishment of a wrong-doer will
become prudent.” It will serve as a lesson to prospective wrong-doers.

"We have, thercfore, taken upon Ourselves the responsibility of ensuring
to Our beloved subjects, both of the present and of the future, that the codification

which We are today promulgating is, in all respects, consonant with these high
principles and preoccupations.”

Let us therefore examine. in this introduction to the 'Code, the broad outline of how
this work has been carried out, how these instructions have been applied, and how these
preoccupations  of a new penal policy have been put into effect in the law.

I. THE STRUCTURE AND GENERAL ORGANIZATION OF THE CODE

The project was based on the principle that a law so new and so important, both
for the order and future of the country and for the lives of its inhabitants should be as
clear, complete and precise as possible. Since the Code formally establishes principles
of the legality of offences and punishment, and since the written Code should be the only
source of penal law, excluding both custom and judicial additions, it is to be expected

that this written Code should really be able to serve as "the guide of the judge and the
citizen".

Now a number of present day codes, even some of the greatest of them, contain
grave omissions on essential matters. These include the exact application of the law of
the country vis-a-vis foreign legislation; the principle of the non-retroactivity  of the penal
law and its derogations ;" the definition of the infraction of the law, and the time and
place of its commission ;36 the regulation of the different forms of intellectual and material
participation  in an offence.s? the field of justifications, excuses, and legally admissible
extenuating or aggravating circumstances ;" and the explanation of the reasons for the
suspension or cancellation  of penalties." This amnoying state of affairs had to be and
35. The new Ethiopian Code deals methodically with the temporal and spatial field of application of

penal law, Articles 5 to 22.

36. This is the purpose of Articles 23 to 25.

37. The Ethiopian Code sets this out with precision, both for ordinary offences, Articles 32 to 40, and
for offences relative to publications, Articles 41 to 47.

38. A Section will be found devoted to these problems, Articles 64 to 84, in relation to the system of res-
ponsibility and guilt, Articles 48 to 61: effects, Articles 183 to 193.

39. Two subdivisions are devoted to thi, Articles 194 to 215, 216 to 247.

- 281-



JOURNAL OF ETHIOPIAN LAW voL. I No.2

of course was corrected. It can to some extent be explained and excused in the European
countries which have a long tradition of doctrine and jurisprudence, available to every-
one and assumed to be known to everyone, due to the existence of many treatises, com-
pilations and other works, where certain principles are taken as self-evident, textbooks
and commentaries are present to recall and elucidate them, and the Supreme Court is
on hand to correct and confirm them as need arises, giving them a general authority which
is scarcely challenged. Juridical science and jurisprudence are also carried to the highest
pitch, under such a Penal Code, and almost form an integral part of it. But without these,
and under conditions aSldifferent as those of ancient Ethiopia, all the essential rules of
the new legal system had to be set down, being so foreign to traditional customs and so
complicated when compared with them. The Ethiopian law has therefore been codified
in its entirety; judges, lawyers and litigants can refer to the Code on every point and
should find there the answer which they are seeking.

The whole of the organization of the Code has the same purpose, with its subdivi-
sions which are always precise and clearly related, and its articles each of which has a
number and a title. Every effort has been made to formulate each precept methodically,
in a way which is easy to grasp and, so to speak, popular, without including technical
or complicated terms. Inspiration has been drawn from the methods of Bellot, in the
Genevan codification of the last century, and of Eugene Huber and Carl Stooss in the
more recent Swiss Civil and Penal Codes. Brevity was-sought by taking as much as pos-
sible the form of maxims, which the Ethiopians take to and remember so easily; they have
always cultivated and used them through the centuries, in their "Law of the Kings" and
the legal and canonical language (Ge'ez) which they still retain. The new Penal Code,
like the other Ethiopian Codes, is a detailed and extensive work, being based on the latest
contributions of comparative law and criminology; but at the same time, it had to be
simple and available to everyone, and its structure and definitions easily understood.

This is also why each offence in the Special Part has been concisely set out, with its
essential clements and the punishment attached to it, separated and set forth in the same
consistent manner.t? The concern for method and clarity has led, also in a systematic
way, to the frequent setting out of the basic "principle” at the head of the chapter which
it illuminates," and to the clear distinction between ordinary offences, which one might
call normal, and offences which are qualified or aggravated on the one hand, or privileged,
on the other; thus the degrees of a single category of offences are immediately apparent.
This is shown at a glance in the chapters on homicide (Articles 522 to 524), abortion
(Articles 529 to 533), offences against person and health (Articles 537 to 544), offences
against property (Articles 634 to 637), or offences relating to proceedings for debt and
bankruptcy (Articles 680 et.seq.). The legal disposition itself very frequently separates
ag%rj;ated or attenuated cases by its title so that the judge can immediately pick them
ou

The same concern for clarity also explains why concrete examples, allowing the
extent of the disposition and the intentions of the legislator to be casily understood, have
very often been inserted in the general articles; at the same time, the principle of ab-

40. This typographical separation has unfortunately not always been observed in the printing; it baa
only been done for the complicated articles including subdivisions. This is regrettable from the point
of view of lightening and providing the best general picture of the text.

41. See, for instance for the General Part, Articles 41, 57, 85, 88, 120, 133, 138, 161, 170, 194,206,213,
225 233 and 242; for the Special Part, Articles 410,521,528,537, 574 and 627; for the Code of Petty
Offences, Articles 733 and 793.

42. Thus, for aggravated instances, Articles, 270 330 and 334, 350, 381, 396,466,513 and 517, 572, 586.
598, 601, 606, and 620, 642, 654 and 655, 670 aDd 678; for attcnuatin, instances, Articles 87, 380,

533, 584 and 662.
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stract, general and flexible definitions, suitable to modern codes, has been chosen in pte-
ference to the outdated system of constrictive lists, which is always too heavy, though
nevertheless inadequate and leading to omissions.P This procedure was especially advis-
able in those articles which created new offences, unknown or still ill-defined in Ethiopia,
so as to better show how they are committed and their implications, and in some way
to make even the least informed people aware of this new law which must affect the life
of the nation so profoundly, and which everyone is presumed to know.

Then came the desire to indicate the various ways liable to punishment in which one
could commit a number of offences whose nature is, in general, fairly uncertain. These
include the breach of guard duty and military instructions, and the duties of military
honesty and honour (Articles 316, 317, 320, 323 to 327, 335 and 337), injury to the State
through unlawful refusal to pay taxes, offences concerned with monopolies, or the falsi-
fication of official marks (Articles 360, 364 and 373), subomning of witnesses (Article
449), helping a prisoner to escape (Article 456), interference with the right of voting or
election, corrupt electoral practices, or falsification of the expression of the will of the
people through unfair manocuvres (Articles 461 to 463), commission of aggravated theft
or breach of trust (Articles 635 and 642), or again, what constitutes dangerous vagrancy
liable to punishment under the law (Article 471), harbouring and comforting of evil-doers
(Article 473), prohibited traffic in arms (Article 475), and unlawful exercise of the medical
or public health professions (Article 518). It has been found convenient to define in the
same way, by concrete instances, the ideas of arson and explosions (Articles 488 and
491), the generaloutline of the crimes of damage to services and installations of public
interest, and grave endangering or sabotage of communications or transport (Articles
499 and 5(0), as well as the ideas of offences against person and health (Article 537),
enslavement (Article 565), receiving and extortion (Articles 647 and 668), and taking
advantage of the distress or dependence of a woman or young person (Articles 593 and
594).

It was also found useful to delimit the various ways in which certain offences con-
cemmed with endangering people can be committed, whether by manufacture, carriage,
storage, offering for sale, distribution or procurement. This applies notably in the field
of public confidence with counterfeit or debased currency, in that of public health with
injurious or damaged products, whether they be toxicants, foodstuffs or fodder (Articles
510 to 512), and in that ofthe protection of morals with obscene publications or perfor-
mances (Articles 609 to 611). Finally, in a vast country whose institutions are ancient
and some of whose regions are almost desert, it was necessary to make clear what was
to be meant by things without an owner (Article 646) and damage to the property of
another (Article 649), by fraudulent exploitation of public credulity (Article 661), and,
with the rapid economic and social developments of the present time, what exactly is
to constitute unfair competition with its many very different facets (Article 673), bank-
ruptcy (Articles 681 and 682), or punishable damage to property, subject to pledge or
lien (Article 684). In the field of petty offences, it was no less necessary to define in a con-
crete manner with examples, what juridically constituted the careless handing over of
official papers (Article 755), disturbance of work or rest of others (Article 770), contror
of streets (Article 782), and pilfering and the depreciation of another person's property
(Articles 807 and 810).

43. To be convinced of this, it is enough to read, for instance, Articles 405 and 408 of the French Penal
Code on false pretences and breach of trust. or the famous Articles 381 to 399 on theft and its ditrerent
qualifying circumstances. The Swiss Penal Code. by contrast, deals with theft by the single Article
137, and with robbery by the single Article 139. For the Ethiopian Code, which attempts to produce
a synthesis (with an abstract rule clarified by illustrations), cf. Articles 630, 635, 636, 637, 641, 642,
and 656 to 659.
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The method of laying down precise examples is in accordance with the spirit of Ethio-
pia and her former legislation; in addition, it has the double advantage of making it more
certain that the judge and the accused will understand the law while furnishing a guarantee
to the latter. It favours the interpretation of the law "according to its spirit, in accordance
with the meaning intended by the legislature so as to achieve the purpose it has in view",
as 1s formally laid down by Article 2(2) of the new Code.

Finally, terminological difficulties also necessitated this way of drawing up the law,
since these were great and at times could even seem insoluble. This springs from the fact
that the Ambharic language, the old language of the province or kingdom of Amhara
which has become the official, administrative and judicial language of the Empire, is
frequently without words for the terms, objects and institutions which are enthroned
in the new legislation. Like all old oriental languages, it is simple and concrete, given to
imagery, and little suited to the abstractions and formulas of modern law. It was there-
fore necessary to bear this in mind when formulating the new legislation so as to suit it
to the spirit of the language of Ethiopia. The precise working out of the Amharic text
(like that of the English text which is equally official) was a delicate task even when com-
pared with that of the codification itself. In addition, from this point of view it will have
led to a considerable enrichment of the Ethiopian cultural and legal heritage.

It goes without saying that the technique adopted, for the reasons just made clear,
was bound to lead to a fairly long and detailed Code, and in fact this was one of the first
comments made abroad on it4 The important thing in such a case is clearly not the
number of articles, which does not exceed that of many codes (comprising as it does 820
articles, including the code of petty offences) and which can in addition be artificially
increased or diminished by changing their scope and numbering system; what is import-
ant above all is the actual clarity, brevity and handiness of the whole. Now it is not dif-
ficult to state that the general organization of the Code, by unifying and systematizing
the whole field of penal law, must gain in impact, cohesion and clarity.

This end is attained in a still more important manner by substantial structural re-
forms, which realize certain basic principles long since insisted on by the criminological
science of our time;" The "subjective" tradition of the "Law of the Kings" with its
doctrine of individualization, and the absence, fortunate in this sense, of the scholastic
routines and doctrinal cadres which have paralyzed attempts at renovation in so many
countries of Europe, have made it possible to build the Code firmly and rationally. The
Ethiopian genius, unhampered by Continental prejudices, had the necessary freedom to
create whatever seemed to conform to its sense of justice, which is very acute and ex-
tensive; and what seemed to it to be useful and practicable, also seemed to it to be just
and worthy of being put into effect. Its desire for improvement and progress does not
recoil before a comprehensive "advanced” solution if it can be given the guarantee of a
valid example that can profitably be applied in its internal conditions.

At the center of the penal law has resolutely been placed its proper object, namely,
the man to be judged or the youthful offender, and no longer the abstract crime and
the so tenacious "entities" of classical legislation and juridical method. The Ethiopian
Penal Code has thus been relieved of the distinctions and classifications which are today
so arbitrary and so vexing for the progress of penal and social institutions.

44. Report of A. Quintano Ripolles, in Anuario de derecho penal y ciencias penales, Madrid, 1958, p. 348.

45. On this subject, see especially the basic work of M. Ancel, La defense sociale nouvelle, Paris, 1954.
Cf. Graven, Introduction juridique au probleme de Z'examen medico-psychologique et social des delin-
quants, Acts of the Ist International Course in Criminology, Paris, 1952; and Droit penal et defense
sociale, Revue penale suisse, 1955, No. 1, p. 1.
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On the one hand, abandoning the famous historical "tripartite division" of offences
according to their supposedly different natures, into felonies, misdemeanors and petty
offences, the new Ethiopian law has deliberately enthroned the identity of the nature of
the offences retained in the Penal Code, all of them simply called "offences,” and the
unity of all the general principles which are applicable to them. On the other hand, it
has detached from them the minor, formal and petty offences.w which form the subject
matter of the Code of Petty Offences. Here the natural distinction between evidently dif-
ferent fields is instantly perceptible, since petty offenders do not in general indicate a
really dangerous character, they are not dishonourable and are sent before distinct tribu-
nals whose procedure is simpler and swifter. But the unity of method and inspiration, as
well as the connections between the two parts in their structure, principles and disposition,
are assured by the fact that all offences are brought together in the same law and dealt
with as parts of a single overall picture. A study of the Code will reveal this general agree-
ment, with some justifiable exceptions both in the General Part (Book VII, Article 690
et seq.) and in the Special Part on Petty Offences (Book VIII, Article 733 et seq.). These
two Books complete the earlier ones, and the different parts should complement one
another and form a balanced whole. The law itself makes sure of a natural transition
from one ficld to the other in the borderline cases (Articles 81, 331, 748, 662, 812 and
813). The Ethiopian legislator thought, like us, that both theory and practice would be-
nefit from it and the resulting simplification is striking.

The Ethiopian Code has in addition abandoned the no less famous "bipartite di-
vision" of penaltics, and the absolute distinction, rather artificially established, between
"punishments”  and "measures." The two, furthermore, are often very difficult to dis-
tinguish, and are mixed up in a highly contradictory manner as is shown by the organiza-
tion of the Swiss Penal Code, which has provided the law with the model and first positive
effectuating of the distinction.f? The Ethiopian law-maker, taking his inspiration from a
broad view of penalties and their different ends, was preoccupied neither with "monism"”
nor with "dualism"”, but with a rational and effective criminal policy. In seeking a practi-
cal solution to his problems, he went beyond these controversies whose sterility and lack
of genuine usefulness were notably displayed by the bitter and fruitless discussion on the
subject at the International Conference on Penal Law at Rome in 1953.% For him the
result was more important than the theory. He cared less about the "juridical nature"

46. "Offences" consist of "acts or ommisions which are prohibited by law" properly so-called, Article
23, whether it is a matter of the Penal Code itself or of a special complementing law, Article 2 (1);
a petty offender, on the contrary, is one who "by an act or an omission, infringes the mandatory or
prohibitive provisions of a regulation, order or decrec lawfully issued by a competent authority”
(Article 691). The criterion is simply one of external and positive law (the nature of the text making
the act a crime, and the nature of the social reaction which supports this). This positive base
can serve as an adequate starting point since it is always the legislator, after all, who makes the choice,
and also 'since this choice is not only a matter of extemal criteria, but is usually determined by the
"quality” of ehe offence committed (i.e., the more or less dangerous, antisocial or dishonourable
character which it indicates in the offender; the need for a more or less repressive, punitive or repara-
tive punishment to remedy or to prevent it; and the greater or lesser degree of simple reprobation,
or on the contrary of social condemnation, which is attached to this punishment).
We have discussed this problem in relation to the draft Swiss Penal Code of Stooss who originally
introduced a similar system, which was at the time, however, reckoned to be too daring; and we have
compared it with and explained the Ethiopian system: Graven, La classification des infractions du
Code penal et ses effets, in Revue penale suisse, special number in homage to Professor Logoz, 1958,
especially at IV, pp. 33-43.

47. Graven, Les peines et les mesures du droit penal suisse, Scrittl giuridici in onore della, Cedam, Padua,
1952, Vol. N, with references; off print, notably conclusions, p. 53.

48.  See the general report of Professor Grispigni, in the Revue intemationale de droit penal, 1951, No.4,
p. 481, Le probleme de l'unification de laline et des mesures de surete, and the Acres officiels of the
Conference, Rome, 1957, Question IV. .,
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of penalties and the ideal distinctions between the two forms of thenr'? than about ap-
plying them in the most appropriate practical manner. This is a matter of providing the
penal treatment which seems best, in each case taking account of the individual, anthropo-
biological, psychological and social conditions which llpply to each youthful offender
or type of youthful offender. This is why, in addition, he has made social enquiry and
medico-legal expertise into the ordinary and often necessary instruments of the renal
judge, as much for the judgment of adults in doubtful cases requiring illumination (Article
51) as for that of minors (Articles 55 and 161). The title of "punishment" or "measure"
is not, after all, very important provided that an adequate sanction can be applied, and
the incidental protective guarantees, each appropriate to its particular purpose of re-
pression, correction; protection or treatment, can be assured, with the flexibility and
the effectiveness which are desired.

The Code also abandons the differences and useless complications between the various
types of punishment depriving the offender of his liberty. It is futile to try to multiply
the number of these in the law, multiplying at the same time difficulties concerning pen-
itentiary institutions, qualified staff, and the enforcement of sentences. Experience has
tended to favour a return to the "single punishment", intelligently adapted to individual
cases; it has come down against the "scale of punishments”, which is already traditional
in many countries, as for instance in Switzerland. Here, the revision presently in pro-
gress is doing all it can, not without difficulty, to reform a system of differentiated punish-
ments which tried to be exemplary and all-em:bracing, even though. relatively simple and
far from the complication of the French punishments whose mistakes were evident even
before they could entirely be put into force. so

Here again the Ethiopian system, which was to benefit from foreign experience and
could not plunge into diverse and over-expensive institutions, is based on a realistic and
practical viewpoint. It tries to make it possible to meet every need through a system of
imprisonment  for which either more or less rigorous amounts of labour, discipline and
liberty are prescribed ("simple imprisonment” and "rigorous imprisonment",  Articles
105and 107). By this is meant more or less "open" (with open-air work after the example
of the Swiss penal establishments for agricultural and artisans' work), or "closed" (with
some form of protective confinement), according to the more or less dangerous nature
of the offender and his crime, and the degree of protection needed for the community.
This system of punishment by deprivation of liberty is at once both adequate and very
simple; it also rules out the absurd and harmful short prison sentences, which are re-
placed to advantage, except in cases where it is more reasonable to exact a fine or where
a suspension is justified, by provision for compulsory labour, either at liberty or with
certain restrictions on liberty (Articles 102 and 103).51 This is a penalty both healthy

49. The original French text of the draft showed this more clearly; the term sanction, rather than peine,
was used very extensively. The two words camnot be distinguished in Amharic, and the English text,
following generally accepted fradition, has always translated them by punishment, penalties, and
punishable (for the French encowrt, or est possible de). The definitive French text of the Code. which
follows the Official Amharic and English translations, has not retained this shade of meaning, and
in its terminology makes the clearer distinction between peines and mesures without meaning to
modify, by this alteration, the very spirit of the work and the greater flexibility that is found
in avowedly “dualist"  systems.

50. See the many studies devoted to this problem by Informations penitentiaires suisses, and especially
the special numbers on the single punishment, 1953, No.l; the discussions at the General Assembly
of the Societe suisse pour la reforme penitemiaire at AJtdorf, 1953, No.2: the problem of penal esta-
blishments, 1954, No.4; the revision of the Swiss Penal Code in this respect, 1954, No.8; etc.

51. The idea of compulsory penal labour, already found for instance in the Yugoslav Penal Code of 1951,

is ganing ground. See the discussion of it in France of M. Ribettes, Revue penale et penttenttaire,
1959, No.l, p. 7.
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and useful, in a vast country needing to be opened up to progress and production. In
addition it results in an administrative economy whose extent can easily be measured.

Another essential simplification has finally been obtained by the recasting and intro-
duction into the Penal Code of everything which justifies judicial correction. Ordinary
law and military law;,2 the penal law applicable to the police force’® and to civil ser-
vants of all ranks ;54 the law on abnormal adult offenders= and on minors ;56 the princi-
ples of special legislation in varying fields of law and administration, such as those on
fiscal and economic matters"? and commercial and maritime ones;38 all these have been
included in their proper place. Thus, all the essentials of punitive law are henceforth to
be found in the Code. Each field has the dispositions proper to it, but is at the same time
attached to the general dispositions on application which give to the whole its character
and its unity. It has, consequently, been possible to abolish the multiplicity of differing
laws whose principles are often disconnected or contradictory. These turn the penal law
of a number of countries into an unknown and unknowable territory, full of traps for
the uninitiated, thus making the classic principle of "Error juris nocet” ridiculous and
even inequitable.

It has thus been possible to bring the law of many "Proclamations" under a single
and coordinated whole. The applicable principles and penalties have been made clear
(Articles 354 and 355, 733), thus permitting the Proclamations merely to refer to them
in a way both certain and uniform despite the varicty of the contents of legislation having
to regulate the most diverse and sometimes the most rapidly changing things found in
the evolution of the needs and conditions of a country in the full flood of progress and
growth. There 1s not the slightest reason for diversifying and separating what can be
unified when one has the good fortune to be able to establish modern codes at a single
bound without being tied to a more or less ossified system that can scarcely be touched
without shaking the whole structure.

In particular, there was no good reason for maintaining the distinction between
general or ordinary law and military or special law, the nature of one in no way differing
from the other. The increasingly pronounced tendency to bring them together, and, for
instance, the absolute identity of so many of the provisions of the Swiss Military Code of
1927 and the ordinary Penal Code of 1937, strikingly demonstrated this and seemed to
us to be decisive. What is natural, just and necessary is, on the one hand, to take account
in the Code of purely military offences; this can be done in the same way as with econo-
mic offences, offences against the State, or offences committed by or against civil servants.
A special title, as has been seen, can do the job casily and exhaustively, and the Ethiopian
Code has therefore followed, in this respect, the example of the Yugoslav Code of 1951.
On the other hand, it is enough to take account, in the ordinary dispositions of the Code,

52. Book M, Title M, Articles 296 to 348, and Articles 706, 710 and 747 to 749 (petty Offences).
53. Articles 349 to 353, and 750 (Petty Offences).

54. Book IV, Title M, Articles 470 to 437, and Articles 751 to 762 (Petty Offences).

55. Book N, Title I, Article 48 et seq., and Articles 133 to 137; Articles 696, 706 and 709.

56. Articles 52 to 56, Principles; and Articles 161 to 182, Application.

57. Book M, Title 1V, Articles 354 to 365, a,pd Articles 741 to 746 (petty Offences).

58. Book VI, Title IT, Article 671 et seq., anS;Aniclcs 817 to 820 (petty Offences).

287-



JOURNAL OF ETHIOPIAN LAW VvOL. I No.2

of the particular necessities of the army and military life; this also can be easily accom-
plished by a few dispositions, both in the General Part® and in the Special Part.'

II. THE RECONCILIATION OF TRADITION AND PROGRESS

The preceding commentary is enough to indicate the novelty of the Ethiopian Penal
Code; 'it is no less true that this Code rests on the age-long tradition which we have re-
called, and could not entirely break with it without running the risk of imbalance or some
greater upset. These could have unfortunate results quite opposed to the beneficial ends
which the Code was designed to serve. The first essential of a piece of legislation, how-
ever great its innovations, 1s.to be applicable and not to run contrary to the convictions
of those for whom it is made. As long ago as the Esprit des lois, Montesquieu made this
observation; and the members of the Legislative Commission, who well knew the nature
and requirements of the. country, were constantly guided by this just concern as well as
by the standard of what their profound conception ofjustice and national utility could
accept.

Although the Code set itself firmly in the path of the "new concepts,” noted in the
Imperial Preface, in order-to attain the ends, of the new criminal policy, it did not and
could not sacrifice the idea  deeply ingrained in the Ethiopian mind and tradition of
criminal fault and deterrent and expiatory punishment, simply because of the principles
of social readaptation and the tendency. to .make the law systematically milder. A firm
and admonitory penal law is essential in a vast Empire, all at once very old and very new,
which until now has been governed by penal institutions whose basic concepts have, to
a large extent, been those of its ancient pastoral and martial society and where the pre-
requisites of public order and general protection are still far ahead of the need for psycho-
logical examination and individual reformation. Within this.law, in addition, exemplary
punishment can become a means to "resocialization," an instrument for the maintenance
of, or reintegration into the framework of normmal social life. The new Code could not
ignore these considerations and abandon, almost without any transition, the spirit and
principles which, equally, still form, in a more or less latent manner, the very bases of all
of our classical codes of expiation and utility. This is why its foundation remains the penal
punishment of offences in cases where a general warning of the dangers of breaking the
law has not been enough to deter the offender. At the same time, of course, it does not
exclude the ends, set forth by the policy of order and progress for which the penal law
1s surcty, of correction, improvement, treatment, and where necessary, physical elimina-
tion. The Code clearly scts forth the principle, and dogmatically defines its position in
its very first line (Article [).

59. This will be the case especially in dealing with the scope of application of the law of the country to
members of the Armed Forces abroad {Article 15); the legality of actions forming a normal part of
military functions (Article 64 (a); the division of responsibility in the event of the giving of a criminal
order by a superior, and its execution (Articles 69 and 70); the state of necessity regarding the main-
tenance of military discipline and obedience in certain serious cases (Article 73); military regulations
regarding punishments with deprivation of liberty (Article 113 for imprisonment, and Article 706
(I}, for arrest); the punishment of execution by shooting (Article 116 (I), para.2); and the secondary
penalties of reduction in rank and dismissal from the armed forces (Article 126).

60. In cases of forgery and suppression of military documents (Articles 387 and 389); breaches of military
secrecy (Article 404); escape of prisoners. of war and military intemees (Article 457); theft committed
by a member of the armed forces against the person with whom he is lodged or billeted, against his
fellows or superiors, or against the army. Article 635 (2) (a); or breach of trust or misappropriation
committed against the military organization or the armed forces, Article 642 (d).
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In the Ethiopian context it would in particular havebeen an inconceivable mistake,
and even an impossibility, to abolish the death penalty at the present time. It is not only
necessary for social protection, but is based on the very deepest feelings.of the Ethiopian
people for justice and for atonement: the destruction of life, the highest achievement
of the Creator, can only be paid for by the sacrifice of the life of the guilty person. As
in the Christian European system of the Middle Ages, death is always a necessary con-
dition for the pardon and salvation of the sinner, and also for expiation for the evil which
he has committed; it is accepted and approved by all, and in the first place by the criminal
who has deserved it, and is carried out in a dignified atmosphere quite different from that
of our former executions with the axe or the guillotine.” Corporeal punishment (flog-
ging), whose abolition was already envisaged by the Code. of 1930, is another example
of the conflict between. tradition and ideas concerning punishments. It can be regarded
as a "barbarous” institution, contrary to presently accepted ideas about legal progress
and respect for human dignity whose demoralizing nature must make us react from it;
but it is no less possible to.regard it as a useful institution among a proud and courageous
people who are afraid not of suffering but- of loss of respect, and who would approve
of it, precisely. because of its ethical implications in cases involving villainy, baseness or
cynical brutality by the offender. After a great deal of hesitation and discussion, it was
this traditional consideration that eventually carried the. day before Parliament when a
majority of the Commission had previously beenin. favour of abolition. But while the
Code of 1957 retains capital punishment always subjectto Imperial confirmation-
with flogging as a secondary punishment, it has naturally taken great care in regulating
the conditions which provide both for the limitation of the cases in which the court can
impose them and for their execution under decent arid humane conditions (Articles 116
to 119 for the death penalty and the possibility of its commutation, Article 120(A) for
flogging);62

Ethiopian tradition is also evident in the- field of pecuniary punishment especially
in the confiscation of property, to a limited extent, in the case of serious crimes against
the Sovereign and the State (Article 97), and.in the provisions for the payment of com-
pensation for damage caused. to the injured party. Here, it was necessary' to take
-a~nt  of the ancient private payment of "blood money," or pecuniary reparation,
the priliCifleof which has continued down to the present day. These. passages show, how
the transition-from customary law to modern law has been carried out, and how a funda-
mental conceptM'jllstice  can be reformulated while retaining general acceptance .. The
limits set on confiscation, in order to safeguard the means of subsistence of the offender
and his family, and to prevent the least encroachment on the personal goods of anin-
nocent person, have been taken directly from custom as confirmed by. the written law
(for these were already present in Articles.25 to 39 of the Code of 1930).They are.charac-
teristic of the sense of equity which dominates traditional justice, and of the advantages,
even for the progress of modern law, which may sometimes be gained from the inspira-
tion of ancient solutions.

61. We have had the opportunity to make our views on this subject very clear in our study: Vers
un nouveau droit penal ethiopien, Revue internationale de criminologie et de police technique, 1954, Pi
270 et seq., and. to return to it in a communication addressed on 9 April 1955.from Addis Ababa
to the Tribune de Geneve, with the title: Le veritable esprit de la codification penale ethiopienne, follow-
ing an article in this newspaper reporting the.codification project beneath the grossly misleading head-
line: Adu .pied des gibels ethlopiens.

62. This exceptional form of numbering is the result of the fact that the provision, at first abolished, was
restored to the Code by Parliament .when there was no longer time to change the whole enumeration
system. ~

f
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The same can be said of several provisions regulating the principle, the extent and
the punishment of individual guilt. Taking into consideration involuntary mistakes or
excusable ignorance of the law (Article 7S); lack of intelligence or understanding, pre-
vious good conduct, lofty motive or sincere conviction, or repentance immediately shown
by the offender as extenuating circumstances (Article 79); and perfidy and base motive,
or the abuse of a position of power or privilege as aggravating circumstances (Article SI),
are taken directly from Ethiopianpractice already sanctioned by law in the Code of 1930
(Article 44 et seq.), but have been given the more abstract and general form suited to a
modern  system of law.

It was in the same spirit of adaptation to Ethiopian needs and customs that the draft
retained the old and still active principle of collective responsibility for certain crimes of .
a tribal or anonymous nature (such as raids or homicide committed by nomads-or in
outlying and still primitive areas). It goes without saying that this formed part of a juri-
dical system in which shades of responsibility were taken into account, and which was
inspired by the most modem principles, notably those of international penal law (Arti-
cles 52 to 55 of the draft) with a corresponding series of appropriate penalties (Articles
174 to ISI). We saw in this one of the most original contributions of the new law, resting
on a custom whose practical and juridical justification was incontestable, wlnch it was
particularly valuable to confirm in a reformulated form. These provisions, however,
had to be removed from the final text since they were inconsistent with the principle of
exclusively personal responsibility guaranteed by Article 54 of the Revised Constitution
of 1955.

Finally, in a number of other respects it was not possible to go "too fast" or introduce
mmnovations that were too daring and perhaps too risky, which prudence advised against
attempting in a country that is opening up in the ficlds of criminological and social sciences,
and particularly in criminal psychopathy, psychology and pedagogy.

The Code showed itself to be extremely progressive in going so far as to accept the
principles and the different measures which, after the examples of the Swiss Code (Article
II et seq.) and a number of other modern codes, regulate the problem of limited responsi-
bility (Article 49), and its legal and judicial treatment in a manner that is half restrictive
and half therapeutic and protective (Articles 134 to 137). In Western countries where the
system is applied and is the subject of constant observation and study, one can naturally
argue the question whether it is really suitable, in such cases, to combine the "punish-
ment" for the proved partial guilt (which punishment is mitigated because of the reduced
responsibility) with the curative "measure” or internment for the deficiency or the bio-
psychological trouble which has reduced the responsibility. The International Conference
on Penal Law at Rome in 1953 (before the drawing up of the Ethiopian draft) decided,
after sharp controversy and by a simple majority, that this combination should be avoided
and thus that the judge should preferably conclude in favour of the "measure” alone
without any punishment. But no recent legislation or reform has gone this far, and al-
though we consider the system to be now outdated, being based on a fiction and not on
criminological reality,63 it is clear that one could not introduce, in a country still seeking
its modern form and institutions, a revolution whose consequences were so great and
which presupposed a highly developed system of psychiatrists, penologists, specialized
judges and special establishments that only a few rare countries can gather together.

In the same way, we do not feel that the system (Articie ISI) governing the "young
adult” in the "intermediary period" is very rational and think it capable of improvement.

63. Graven, Le role et les pouvotrs du juge penaJpar rapport d Jexpert mJdical en matiere de responsabilite,
Revue penale suisse, speci-I number inhonour of Professor Germann, 1959, p. 265.
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It is the same as in t.hc_ Swiss Code (Article 100), and the period is abstractly defined as
that between his “criminal majority” and his absolute or “legal majority”’. The system
provides fpf the ap_p_hca'tion of the principles and penalties applicable to an adult, with
the pOSSlt?lllty of mitigating the latter, instead of providing for him a strengtbening system
of education and treatment. Nevertheless, here again it is not for the Ethiopian legislator
to .prondc the world with an example of reforms that are still in controversy everywhere.
\Yn?h the present state of the law, he has already made satisfactory progress in at least
giving to the judge the ability to choose between this system and the measures applicable
to minors when the offender “is undeveloped physically or mentally for his age or did
not commit a serious offence and, according to expert opinion, still scems amenable to
curative, educational or corrective measures provided in respect to young offenders”
(Article 182).%4

The heritage of the past and the taking into account of Ethiopian traditions and
necessities naturally also affects quite a number of the provisions of the Special Part.
There are the provisions on the protection of the Sovereign, “Elect of God,”” and of the
Solomonic Dynasty, which is woven into the history of the country, and has been one
with it through the centuries (Article 248 et seq.). Again, one finds, in fields of differing
importance, significant provisions on the repression of illicit traffic in precious metals
and minerals (Articles 358 and 741), the protection of historical and natural riches, and
the flora and fauna (Articles 803 and 804). The legislator has also taken account of customs
and circumstances in proclaiming the severe provisions on abduction, enslavement and
maintenance in slavery (Articles 558 et seq., and 565), and the more flexible provisions
on adultery, concubinage and bigamy (Articles 616 to 618). Similar reflections of the life
of the country are found in the many articles on the spreading of epidemics and epizootic
diseases, contamination of water and pasture land, sources of thc country’s wealth, and
creation of states of famine or distress (Articles 503 et seq., and 509), as well as damage
to property illicitly caused by herds or flocks allowed to stray in forests or pasturc land
(Article 649). They are found again in the punishment of injuries to health caused by
philtres, spells or similar means (Article 516), the activities of magicians or ‘‘sorcerers,’”
with the exception of healers worthy of confidence, whose experience is recognized by
the community to which they belong, Article 518(4), or the exploitation of public credulity
by soothsayers and those who call upon spirits or indicate means for finding a treasure
(Article 815). The regulation of home arrest (Article 705), and the provisions for policing
at night in times of curfew or restrictions on traffic (Article 780) are also directly inspired

by local conditions.

In retaining such crimes, the Code has naturally always given itself the task of also
“rethinking’* or “rejuvenating’’ them in their adaptation to modern conditions, and in
integrating them logically and inconspicuously into the whole work, laying down 4 penalty
in accordance with their importance to the life and interests of the nation.

64. Cf. our views in Revue internationale de criminologle et de police technique, editorial note regarding
an article on the juvenile judge, Bibot, 1959, p. 113. It is known that the Interpational Con!::a
on Social Defence in August 1958 at Stockholm di just this same problem of young adults;
. on this subject the explanation of M. Lopez Rey, head of the U.N.O. Section of Social Defence,
ibid., 1959, p. 3. The Swiss report on this point, by Dr. Chesni of Geneva, proposed an dmemndm ed
flexibility in age classes, and the solution adopted in the Ethiopian Penal Code. This htm
solution which the Commission on Revision of the Swiss Penal Code is also at presen gsrosim.
of. Germann, La révision actuelle du Code pénal sulsse, Revue de Science criminelle et de droit pénal

comparé, 1958, p. 199 et seq, It is still insufficient.
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III. THE NEW SPIRIT AND CHARACTERISTICS

A number of legal provisions referred to above have already shown what the new
spirit is that animates the new Code. Itis now necessary to examine it rather more closely

with the help of some provisions taken both from the General Part and from the Special
Part.

The fundamental maintenance of deterrent and exemplary punishment has not pre-
vented the affirmation of the modem methods, perhaps to a greater degree than in any
other Code now in force, which have seemed most useful for the prevention of offences,
the rehabilitation of those criminals who are able to mend their ways, and jhe protection
of society. The Code has not done this at random, in an indecisive or fragmentary way;
it has done so systematically, in the awareness that the profoundest indication of the
character of modern penal law is, perhaps, not the part which is purely "penal;" or re-
pressive in the. narrow sense of the word, as much as its whole "social" outlook, and
the preventive or corrective measures which it is able to offer to the judge who is better
informed than others about the real causes and rational treatment of crime. A complete

system of "measurcs” and penaltics and a clearly defined general tendency. will. best ac-
complish this goal. 65

Contrary. to the majority of Codes, which define neither their ends nor the general
spirit that inspires them and must govern their application; the Ethiopian legislator has
believed in giving the judge the precise directions which illuminate the Code, and should
guide him in a task which is so new for him and to which fie is so unaccustomed. The
penalties and other "measures” provided “must- be applied 'in accordance With the spirit
of this Code so as to achieve the purpose it has in view' (Article 85, para. 1), that is to
say, the general: prevention of offences, the punishment and reform of offenders, and
protection against the commission of further offences (Article 1); their application "shall
always be in' keeping with the. respect due to human dignity" (Article 85, para.2). Its
punishments must not be' exclusively "afHictive" nor systematically "dishonouring,”
for that would, be to nullify its end from the very beginning.

The penalty which is imposed in each case must take into account the degree of in-
dividual guilt, bearing in mind the more or less dangerous character of the offender, his
background, motives and purpose, his personal situation and degree of education, as
well as the gravity of his action and the circumstances under which it was carried out
(Article 86): this is to say that individualization is an obligation and the very foundation
of every judicial decision.”

The secondary penalties and the various measures for prevention and protection
have been systematically developed to meet the ends of the new criminal policy. They
can be applied by the court, in conjunction with the principal punishment, whenever
the general legal conditions for them are realized and they seem appropriate in the in-
dividual case to attain the particular result  repression, protectionprevention, education
or treatment for which cach of them is intended; iris notnecessary for an article of
the Special Part to make specific provision therefor (Articles 120 and 138). 'The apph-
cation of the system is certainly fairly delicate, since it presupposes that judges will show
awareness of its effects, knowledge of the meaning of the law, ability in its use, and iri-

65. For the overall-picture, see Graven, De fa mise en oeuvre des idees de fa criminologie moderne dans
la llgislat!on positive, a paper at the VIth International Congress on Criminology at Lausanne, based
on a comparative study of Swiss and Ethiopian law. Spanish translation published in Anuario
de derecho penal, Madrid, 1958, No.3, pp. 473-506.

66 On this subject, cf; our paper on La personnalite. du delinquan: dans le Code'penal suisse et Ie Code
pinal ethiopien, Lecture at the International Faculty of Comparative- Law"Luxemburg, March 1959.
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sight in its pronouncement: but are these not the conditions of all individualization, to
the exigencies of which all judicial action must in fact respond ?

Within this general framework, the various penalties have all been regulated in a
spirit of innovation.

Fines are always related to the position and resources of the guilty person, bearing
in mind his income, the necessary expenses due to his family and his age and, of course,
the seriousness of his offence (Article 88). They are organized into a whole system of
recovery and suspended exccution, graded and extended as need arises by means of suit-
able guarantees (Articles 90 to 96). The intention is to make them at once profitable,
effective and just, while taking account of the economic conditions of the country. We:
have already mentioned the punishment of compulsory labour with deduction of wages
to the benefit of the State, which may be either at liberty or with restrictions (Articles
102 and 103). This punishment, which is both original and in the.spirit of the times, will
allow at the same time, the achievement of works in the general interest, the disconti-
nuance of short terms of imprisonment, and the conversion of fines, when they cannot
be paid despite the facilities allowed, into' compulsory labour rather than ordinary
imprisonment (Article 92). Penalties entailing loss of liberty (Article 105 et seq.) are orga-
nized in accordance with a progressive and corrective system-in - which compulsory labour,
education and spiritual assistance are to be assured :(Articles 110 to 112). These two as-
pects of the system should, at the same'time, meet the ends of protection and reform,
taking account, not of the more or less general theoretical characteristics, but of the degree
of actual gravity of the offence for which the punishment is given, and the potential danger
in the character of the offender which must be guarded against. Articles 105(1)and 107(1).
Inveterate offenders are removed from the scene for an indefinite period of time by in-
ternment (Article 128 et seq.), while irresponsible, abnormal and mentally deficient ones
are accorded the curative or protective measures bestsuited to them (Article 133 et seq.).

Arrangements are made for suspension, whether it be for suspension of pronounce-
ment or the penalty, suspended sentence (Article 195), or suspension of enforcement
of the penalty (Article 196),67 whenever the gravity of the particular offence does not
prevent it, when it seems to be called for.or when the judge has "a reasoned conviction"
that it will dissuade the offender from further offences. This is its very purpose, and in-
volves both an enquiry when necessary (Article 199). and appropriate "conditions of
control" laid down by law (Articles 201 to 203). In order-to prevent uncertainty and abuse,
it is made clear that the grant of a suspension implies "an appeal to the cooperation of
the offender for his own reform", and that it can be revoked whenever the circumstances
show this confidence has been. misplaced (Article 194); In the same way conditional re-
lease from a penal institution after a certain time, in cases ofgood conduct and when the
outlook is favourable (Articles 207 and 210), is applicable throughout the Code. It too
must be expressly "regarded as a means of reform and social reinstatement, forming
part of the progressive regime of enforcement” (Article 206). Like suspension and rein-
statement, which also must always be deserved (Article 242'et seq.),.it is'thus an integral
part of the general system, and involves the reparation; as far as possible, of the damage
caused by the offence; this is the first indication of wellmeaning and 'the spirit of reform.

Minors are under the responsibility of their family, guardian or scholastic authorit-
ies until the age of nine. Thereafter; a system of educational, curative or disciplinary

67. This is the system extolled by the thesis of R. Berger, Le systeme de probation anglais et le sursis con-
tinental, Geneva. 1953, as well as. by owsselves: Graven, Le systeme suisse du sursis conditionnel, Recueil
de travaux of the Geneva Faculty of Law, 1952, Conclusion, p. 105; and Le sens du sursis conditionnel
et son developpement, Revue pinole suisse, Special Number in honour of Professor Thormamm, 1954.
No.3, sketch of a fully evolved sysiem, p.-291 et seq.
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measures suited to their age and condition is applied to them; these include reprimand,
school arrest, supervised education and, where necessary, corporeal punishment (Article
172); these "measures,” properly so-called, being modifiable by the judge according
to the circumstances (Articles 161 et seq., 170 et seq.). These measures are applied until
the age of penal majority, which has been fixed, taking account of the conditions of de-
velopment of the country, at fifteen, or, when the underdeveloped physical or mental
condition of the young offender warrants it, until the full adult age of eighteen. The sus-
pension of sentence and placing on probation can be applied to them at any time (except
in very serious cases specially dealt with by Article 173), whenever such a course of action
provides a reasonable chance of success. There may even be a deliberate abstention from
judicial action when it is justified in cases of minor offences (Article 174). Finally, the
measures and penalties imposed upon young offenders shall not, except in very serious
cases, affect their civil rights, so as not to obstruct their reform and future integration
into society (Article 177).

The broad system of secondary penalties, preventive and protective measures which
is combined with the system of principal punishments has the same clearly reforming
and social inspiration. It includes:

1) firstly, secondary penalties, such as warning, reprimand, and even the traditional
apology, which 1s still useful and should be used more extensively in a
modernized form (Article 121); and the loss of certain civil, honorary, professional
or family rights, according to the circumstances (Article 122);

2) preventive measures of a material kind, such as the recognizance to be of good
behaviour and the confiscation of dangerous articles, even, if need be, before
the commission of an offence (Article 139 et seq., and 144);

3) measures which restrict or suspend certain activities that have been or could be
abused by their author in committing or repeating an offence; these apply in cases
similar to those involving the loss of rights, and include the withdrawal of patents,
concessions or licences and the prohibition or closing of establishments or under-
takings of any kind (Articles 146 and 147);

4) measures restricting personal liberty which limit the temptation and the danger
of committing crimes, such as prohibition from going to certain places, residing
in or the obligation to reside in specified arcas, expulsion, or the withdrawal of
official papers for a specified period (Articles 149 to 154);

5) finally, informative measures designed to provide a warning or protection against
further offences, such as the notification of the sentence to the competent civil,
administrative or military authorities, the publication of the judgment when the
public interest or legitimate private interests so require, and entry in the police
records, the necessary guarantees being provided that this should be a reliable
and necessary source of information on criminal antecedents for all the authorities
justified in knowing them, without becoming a possibly insurmountable obstacle
to the desirable reinstatement of the convicted person by their communication,

as the law expressly provides, to third parties not having a justifiable mnterest in
seeing them (Article 160).

The simple enumeration of these different steps, ordered and systematized in ac-
cordance with their overall purpose, seems to be enough to indicate their progressive
character.

A brief look at the Special Part of the Code, such as we have already carried out.
will provide still further conviction on this score. A very large number of provisions,
and often entire chapters, bear witness to this character.
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Following the logical order of the Code, it is appropriate to draw attention first to
the innovation, beside the development of the law dealing with national defence (Articles
260 et seq.) which is perfectly natural in a country of military traditions and honour such
as Ethiopia, of incorporating the whole new field of offences against the law of nations
boldly into the national law, in order to guarantee the effectiveness of its provisions (Book
ITI, Title II, Articles 281 to 295). These arc infractions of the humanitarian conventions
of The Hague and Geneva, laid down more systematically and completely than did the
Swiss Military Penal Code revised by the law of 21 December, 1950, and the Yugoslav
Military Penal Code revised on 27 February 1951, or again certain special laws like those
of the Netherlands of July 1952 and May 1954, after the Diplomatic Conference at Geneva
on the Red Cross Conventions in 1949.68In this realm, the Ethiopian Code has really given
an example which places it at the head of the laws of the World: these offences against
international law are all regulated and punished in accordance with the ordinary princi-
ples of the law of the country.

Innovations just as great appear in the whole system of offences committed in or
against the administration of justice (Articles ~38 to 459), of which only a few are provided
for in the classic Codes; and against the exercise of the rights of the people (Articles 460
to 470), which are usually covered by special laws: extensive protection of these was de-
sired by the Revised Constitution. A whole Title also brings together systematically,
from the point of view of the public interest, breaches of military, official, professional,
scientific and industrial secrecy (Articles 404 to 409); further titles bring together offences
against law and order and breaches of the peace (Articles 471 to 487), and against public
safety and communications (Articles 488 to 502), going far beyond traditional offences
alone, and to some extent adding.a whole new social section to the old bipartite division
between offences against the state on the one hand, and offences against individuals and
property on the other. This concern for protection of the general interest on the part of a
country which is as yet little developed technically and industrially, and that is anxious to
create the conditions most suitable for progress, is found in provisions like those regulat-
ing and punishing the culpable infringement of building rules, the removal or culpable
omission of protective apparatus or devices in public or private undertakings (Articles
495 and 496), the endangering of installations, communications and means of transport
by land, sea and air (Articles 499 and 500), the guarantee of the freedom of movement
and freedom to work (Articles 569 and 570), and the punishment of damage deliberately

caused to machinery, installations, plantations, or public utilities essential to the national
interest. Article 654(b). .

The same can be said of the fields of hygiene and public health, the protection of the
family and young people, where lies the vital strength of the nation, and protection against
economic and commercial offenceswhich are bound to proliferate with new developments.
If to govern is to anticipate, it follows that it is also to legislate in good time. Consequently,
the exercise of the medical and public health professions, where almost all modem con-
ditions are still to be created, has been regulated with care (Articles 518 to 520). Pro-
visions have been made in advance against the danger of obscene or indecent publications
and performances, the risk of corrupting youth by appeals to brutal, bloodthirsty, eroti-
and antisocial instincts, and those actions which disrupt the family, since this is unfortunae
tely one of the greatest manifestations of the conquest by western "civilization” of those

68. On this subject, see Graven, La repression penale des infractions aux convenions de Geneve, in Revue
intemationale de criminologie et police technique, 1956, No4, p. 251 et seq. Belgium has prepared
a "draft law” (ideal law), published in Febmary 1956, regarding the punishment of standard offences
against the Geneva Conventions. In Germany, a revision similar to those in Switzerland and Belgium
is under study.
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countries which it regards as underdeveloped, and the violation of the duty of parents
and guardians to bring up children has likewise been made punishable (Article 626). It has
also been necessary to foresee the need for definite punishment of the drawing of cheques
without cover' and misrepresentation  in insurance (Articl es 657 and 659); mismanagement
of private interests, incitement for another's advantage to speculation or to the carrying
out of prejudicial assignments by taking advantage of a minor or of a person's carelessness,
confidence' or manifest business inexperience (Articles 663 to 666); unfair competition,
infringement  of industrial and commercial marks, and literary or artistic copyright (Articles
673 to 676):69 and the illicit obtaining of votes or fraudulent obtaining of a composition
in matters of bankruptcy (Articles 687 and 688). Finally, the provisions dealing with
offences committed by or against corporate bodies should not be neglected, considering
the great uncertainty prevailing'in  this field '(Article' 574. offences against' honour, and
Article 689, offences in the management of a body corporate).

Such provisions are also continued in the Code of Petty Offences, with adequate
penalties attached to them. A whole series of provisions, adapted to modern life has been
provided in addition to the classic petty offences. There is, for instance, the use of expired
or, falsified .transport titles (Article.737); the commission of fraud in official competitions
for the purpose of obtaining a certificate of professional capacity, a diploma or a degree,
and the illicit use of documents of this, kind (Article 738); or the many provisions on the
supervision  of theatrical performances.. entertainment and' public places (Articles 776
and 782), of buildings, communications; explosives and dangerous substances (Articles
781, 783 and 784), of public health.and hygiene, drinks, toxic substances, other commodi-
ties, and so on (Article, 785 et seq.).

PART THREE
CONCLUSION

One seces, then" that these are all the features of evolved contemporary life which.
the Code, of 1957 incorporates and protects, along-side the traditional features which are
common to every Code. In the overall method, as in the detail of the provisions, the Ethio-
pian legislator has made every effort to construct a complete edifice, "une maison nouvelle"
as the authors of the Swiss Penal 'Code of 1937 put it for their part. where one can find
order and peace, security and progress, united in a single whole.

May the application of the Code attain this end and confirm the hopes placed in this
instrument  which is very new and doubtless very bold for the country and the conditions
under which' its effects may be felt! No' one blinds himself to the' difficulties, and as we
have noted; His Majesty Emperor Haile Sclassie, the Legislator and Renewer of Ethiopia,
has, with the lofty sense of His' duty and His mission and the faith in God and the love
of His people which are theessential ‘elements of His character,"? assumed the responsi-
bility for this work which really-constitutes-a-peaceful revolution. We have dealtelsewhere

69. This again is an expression of.the Ethiopian legislator’s desire not to scatter penal provisions through
imnumerable  special laws, but to make sure of the overall picture and the umty of principles
and penalties in the Code which is known and used by everyone.

70. Every act andspeech of the Emperor reveals this, and the observations of Himself and His reign,
for those who have the privilege of undertaking it, are convincing. It is enough to re-read the Prefaoe
to, the Penal :Code 0f1930, the Decrec promulgating the Constitutionof ;1931 and the speech on its
signature before the-diplomatic corps and assembled bodies (cf. Gingold Duprey: op.cit, pp. 79 to
84), as well as the' speech from the Throne, of which a few extracts 'are given in footnotes below, on
the occasion of the solemn proclamation of the Revised Constitution and the new legislative' session
in November 1955, Bulletin du Jubile imperial, Paris, No. 34, p. 11 et seo.
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with the parallel measures taken to ensure the development of education, the formation

of ‘elites, the recruitment of'qualified.judges  and magistrates, and the reorganization of
the various courts; and it is therefore unnecessary to return to these subjects in this con-
clusion. AS'we said in examining, as indeed we should, the prospects for the future, "when
the legislators have finished their task, it will be: for those who put it into effect to take
up theirs in order to ensure the real success of this historic enterprise of the modernization

of the legal, judicial and' penological system of a country which, through the centuries,

has retained the most ancient law and institutions in the world". This task of putting it
into-effect will not be the less difficult of the two. One can imagine the problems, personal.
and institutional, which, as one might put it in a striking summing up of this enterprise,

bestride the transition from the Code of Justinian or-Constantine or from the Code of the
Emperor Zara Yakob to.the Code of the modern Empire of Haile Selassie.” This en-
terprise of patience, delicacy.and courageous perseverance-is under way.72, We have faith
in its success. His Majesty Haile Sclassic Lgaugedits importance in saying to ‘the Codifi-
cation Commission, at its inauguration in March 1954: "We pray the Almighty to sce
fit to spare Us long enough to carry into effect this supreme accomplishment of Our life,
as a monument for the generations waiting impatiently on, the threshold of existence."

And He gauged its decisive advantages for the future of His country, of which we never
lost sight throughout the long and difficult but exciting work of drafting,73 in concluding

the Preface to the new Penal Code of 1957 with these words of serene confidence: "We
arc certain  that with the aid of the Almighty, Fountain. of Justicet! and Source of all

wisdom and benefits, this Code will contribute to the welfare and progress of Our beloved
subjects of today and, of the future"”

71. A. owr article, Vers un nouveau droit penal ethiopien, op.cit., 1954, p. 276 et seq. We have, in parti-
cular, taken note of the results achieved in the creation of educated elites, especially of qualified law-
yers, by the creation of the University College (with a School of Law), inaugurated on 27 February
1951, and by the giving of many scholarships to undergraduates to carry out and complete
their wmiversity studies abroad.

72. The speech before Parliament of 4 November 1955, on the Silver Jubilee of the Coronation, gives
most interesting details on the extent and results of this balance sheet on twenty-five years (Bulletin,
op.cit, p.dl et seq.), The number of hospitals and clinics in the whole of Ethiopia was only 48 in
the year of the Coronation, and had risen to 240 by the Jubilee in 1955; efforts in the fields of public
health and hygiene have brought about a noticeable increase in the standard of living, a reduction
mn infant mortality, and a general increase in the population. There were thirty-six times more schools
in 1955 than in 1930. Exports and imports had quadrupled since 1946; with coffee alone (the principal
object of export with oilseeds and skins), the value of the crop exported had increased more than
tenfold during the twentyfive years of the reign. The amnual national budget, less than five million
Ethiopian dollars before the war, was more than a hundred million in 1954; money in circulation
had risen from eighty million dollars in 1946 to over two hundred and twenty million in 1954, and
the gold reserves had increased by twenty times in the same period. The general development naturally
had repercussions on that of judicial affairs and the courts: in the previous twelve years, the number
of courts, including the moslem courts or Sharias, had increased from 182 to 593, without counting
the numerous minor local courts (known as Mektl Woredas). The rest of the speech deals with the
new duties and the new national responsibilities which this favourable state of affairs involves.

73. His Majesty Haile Selassie paid a fine tribute to the Furopean jurists, called upon to "codify, under
His direct and constant supervision and in the light of the ancient traditions of Ethiopia and her pre-
sent and future needs, the civil, penal, commercial and maritime laws of the Empire" in referring
to the work undertaken and already realized under His direction and with His constant encourage-
ment had been "gigantic." His Majesty concluded: "We are confident of reaping in the future the
positive results of all of this work which has been carried out for the well-being of Our people,” which
15, as He said elsewhere, "the sole ideal of Our life," since "there can be no other justification for
a government, no matter what its form"

74. The imperial speech also dwelt on the field which is of special interest to us, that being the capital
importance attached by the Revised Constttution of 1955 to "respect for human rights and funda-
mental liberties”. The chapter devoted to.fTlem has no fewer than twenty-nine articles, "each of which
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has a precedent, either in Ethiopian tradition, or in constitutions firmly established elsewhere;” they
amount to the principles "adopted for the protection of individual rights in the most advanced
countries of the world." Thus, no one shall be denied the equal protection of the laws, there shall be
no discrimination among FEthiopian subjects with respect to the enjoyment of all civil rights, and
so on. In the field of penal law, the Constitution has confirmed that every person accused of a crime
shall be presumed to be innocent until proved guilty, and that no one shall be imprisoned for debt,
except in case of legally proved fraud. The Constitution also establishes, "in contrast to many
countries of the world, the right of any inhabitant of the Empire to bring suit against the government,
any ministry, department or other instrumentality thereof, for wrongful acts resulting in substantial
damage;" it recognises that "everyone in the Empire shall have the right to present petitions to the
Emperor”, and it stipulates that not only the courts but the Sovereign himself are at all times obliged
to ensure and protect these human rights. The Emperor concluded:

"We shall always be ready to take positive action to ensure respect for these rights by every organ
and every official of the government. Thus, the humblest subject of the Empire, the poorest-as well
as the richest, and even the guilty person in prison, possess at all times the assurance that the Sovereign
is keeping incessant watch for the protection of his rights and fundamental liberties. " This, in a nut-
shell, is the spirit of the great renovation and codification of the laws of Ethiopia
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STATUTORY INTERPRETATION IN ETHIOPIA*
by
Professor George Krzeczunowicz
Faculty of Law, Haile Sellassic I University

I. INTRODUCTION

The purpose of this paper is, first, to introduce the readers to general elementary
problems of statutory interpretation in Ethiopia, and second, to derive some specific
rules of legal interpretation from the Ethiopian Civil Code provisions governing con-
struction of contracts.

Reduced to its simplest terms, the problem of Ethiopian law interpretation involves
two basic questions: First, WHO is to interpret laws? Second, HOW should one inter-
pret laws? We shall discuss them in that sequence,

II. WHO IS TO INTERPRET LAWS?

“In ordinary life, if someone says something that you do not understand, you ask
him to explain his meaning more fully. This is impossible with the interpretation of statutes
[laws]. ...t

Whom, then, shall we turn to for explaining the laws with some authority? To the
scholar, the judge, or, exceptionally, the legislator: (1) In their doctrinal interpretation,
scholars merely try to persuade; (2) Judicial interpretation has legal authority in the
case concerned, and if “settled,” i.e., customary, it has at least factual authority over
like cases in future; (3) Legislative interpretation, if any, has, of course, complete legal
authority in all cases, We shall now discuss, in turn, the doctrinal, the judicial and the
legislative interpretation.

1. Doctrinal Interpretstion

Doctrinal interpretation is that “which is made in books, in reviews, in the class-
room.”’”? It is performed mostly by the legal scholars when they lecture on law or write
legal articles or textbooks. Such law lectures, articles, and books mould the future law-

* Abbreviations used in the text and footnotes will be as follows:

Planiol — Planiol, Treatise on the Civil Law, 12th ed., trans. Louisiana State Law Institute (1959), v.
I, 1, No. 199-255, '

Williams — G. Williams, Learning the Law, 5th ed., London 1954, Chapter 7.

Krzeczunowicz I — G. Krzeczunowicz, in Journal of Ethiopian Studies No. 1, “A Novel Legislative
Approach to Custom."’

Krzeczunowicz I — Krzeczunowicz, ibid., “Ethiopian Legal Education.”
Note; square brackets denote our interpolations.

1 Williams, p. 87.

2 Planiol, No. 200.
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yers. Apart from that, the doctrinal intetpretations propounded therein have “no other
use than to influence court decisions.””® This is best achieved through commenting on
laws and judicial opinions, grouping points.of law.involved mmlogpus cases, and stress-
ing inconsistencies, if any, that ‘tay crop up in‘the judges™ decisions. Ethiopian cases,
being mostly unreported cannot be, as yet; so discussed. Abroad, the scholarly com-
mentators’ influence is strongest: when ‘their: opinions: are unanimous {communis opinio
doctorum) and thus ameuni 16 fdocteinal custers.’’”

2. Judicial Interpretation

“Judicial interpretation is that which emanates ftom. a court when, in order to-decide
a case,.it-applies aslaw ‘whose: meamng is’ discussed before it.**4. Such mterprctatxons are
called;quasi-judicial when emanating from an adniinistrative organ in adversary pre-
ceedings.

Many judgments mVom nb ihterpx;etat;ops, only” snnple -applications of ”léw The
meanmg of the law to be applied to the facts con’tended i often not disputed. Thé case
is then won by the party who proves his faets: Appreciation of evidericé on facts lies,
within few legal limits,® in the court’s discretion. The facts once established, application
of a clear rule to them will follow without. need for interpretation. For instance, the fact
of my having borrowed ten dotlars from you-may bé¢ denied without questioning the rule
that, if so borrowed, they should be repayed.

. Where a law’s. meanmg is: disputed before the court, the. declsaon involves its intar-
pretation. A line of similar interpretations leads to what some call “settied’ case-law or
j,lld-lClal custom. Judicial interpretations thus become a source of law. “In the judgments
alone is to be found thelaw in its living form.*® ‘This is “hardly the. case in Ethnopla, where
most_judicial opinions are. not e¢xhanstively researched ‘and, being largely unreported,

cannot be readily “found,”7

3. i.egislative Interpfetaﬁon

Legislative interpretation is that made by the law-maker (legislator) Under the mo-
dern principle of separation of powers, interpretation of law jn litigation belong,s 1o the
judge, not the law-maker, But this was not always so. Under some monarchies, the law-
maker had to be asked, where appropriate, ‘to explain his meaning more fully.’ 8 In
old France, “the king alone could interpret his ordinances. It followed, therefore, that
when the’ meamng of one of them was doubffui judges should abstam from mtcrprctmg_

. The action was suspended and the parties sent before the king in  ordeér to have
the meaning of the law definitely established..... At. present,.such appeals are.no longer
permitted ... a judge may notrefuse to pass judgment on the pretext that the law is silent,

Planiol, No. 201,
Plapio}, No.- 202, .
Which, in our system without j Jurles or verv extensive laws on ewdwoe seldom requireé Won
Planiol, No. 14 B, oo
See Krzeczunowicz I, s.v. Case Reportmg.

Ci. supra, Note 1. Such practice is impossible in the modern circumstances ofmastbsisladonby
transient bodies. /
(

W e W
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obscure or insufficient. He would be guilty of ‘a denial 'of justice. ...”’”? Under present
Ethiopian law, such refusal to pass judgment might be charged as a breach of official
duty under Article 412 Penal Code, unless the various Codes of Procedure provide other-
wise, which the Penal Procedure Code of 1961 does not.* .

As already mentioned, Ethiopian judges may not stay a case demanding legislative
interpretations. But this does not prevent the Government from demanding that a clarify-
ing provision be enacted. For instance, the High Court may not refuse to decide whether
a Moslem divorce case should or should not be transferred to the Kadis Council for de-
cision under Sharia Law. But the Government may require a clarifying enactment ...
on the question whether - - in the face of the sweeping Repeals Provision [Civ. C. Art.
3347) - - the distinct personal status recognized to Moslems in a prior procedural pro-
clamation must be deemed abrogated with the rest of past Civil law and custom.”!
Such enactment would not constitute a new provision, but a legislative interpretation
of Civil Code Article 3347, acting back to September 11, 1960, when the Civil Code
took effect.!® For an actual example of such modern legislative interpretation, see the
Interpretation of Land Tax Proclamation of 1947 (No. 93), which explains what the prior
Land Tax Proclamation of 1944 (No. 70) DOES NOT MEAN!

Such legislative interpretations (as distinct from direct amendments) of prior law
are a rarity. More frequently, a law contains, from the outset, a section defining the main
terms used in it. This technique, rather unfamiliar in Continental Europe, is prevalent
in. Common Law countries and has m recent years been introduced in Ethiopia. Thus,
see Chapter 1 of the Ethiopian Labour Relations Decree No. 49 of 1962.  Rather unfor-
tunately, we have no such *“legislative glossaries’® in the Amharic-English versions of the
Ethiopian Codes, whose divergent translations from the French master-drafts are a con-
tinuing cause of semantic and legal controversy.!?

III. HOW SHOULD ONE INTERPRET LAWS?

If laws were to be explained in many different ways, legal security would founder.
Interpretation of laws is governed by certain widely accepted rules, often dating from
Roman times. Such rules, evolved by commentators and accepted by judges, arc based
on logic and common sense. No' such rules of interpretation are extant from the works
of past Ethiopian commentators (if any) or judges. In other words, there exists in Ethio-
pia no doctrinal or judicial custom as to applicable rules of interpretation. For this reason,
the Civil Code’s 1958 draft apparently infroduced, in a special Book on “Application
of Laws”*, some rules of interpretation . This Book has been excluded from the Civil Code’s
fina] version enacted in 196024 Does this mean that one can explain our laws arbitrarily
as one likes? By no means. Certain basic rules of legal interpretation have wide recognition
throughout the world. The Ethiopian legislator seems to sanction them indirectly through
making them applicable to contracts.!® We shall quote those rules, in adapted form,

9 Planiol, No. 208-9. oo

10 And the forthcoming Civil Procedure Code of Ethiopia, now under consideration, it seems will not.

11 Krzeczunowicz I, s.v. Incorporation of Custom, i fine.

12. The problem of the retroactive effect of certain laws will be discussed, it is hoped, in a separate paper
to be published in this Yournal. ’

13 -Sce—Krzeczunowicz, II; s.v. Janguage Problem.
14 See R. David, “Le code civil éhiopien de 1960, at Rabeis Zeitschrift of 1961, Heft 4, p. 874,
15 Articles 1733-7, Civil Code.
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substituting “law’’ for “contract’, and “legislator™ for “parties.”’*® On the other hand,
“the principal rules used in everyday judicial discussion... are usually expressed in the
latin form given them by the old jurists.”!? We shall continue this usage in discussing
the rules to be applied, respectively, where the law is: (1) clear, (2) ambiguous, (3) silent,
(4) contradictory, and (5) unreasonable.

1. Where the Law is CLEAR

Ubi lex non distinguit nec nos distinguimus (short version), which means: “... no
distinction must be drawn where the law draws none.”**® English case-law, per Williams:1?
“Where the words of an Act of Parliament are clear, there is no room for applying any
principles of interpretation.’” Ethiopian Civil Code Article 1733: “Where the provisions
of a ... [law] are clear, the court may not depart from them and determine by.way of inter-
pretation the intention of the ... [legisiator].”” As mentioned before, many judicial opinions
involve no interpretation, the applicable rules being clear. In such cases, judges may not
render arbitrary decisions based merely on their dislike of a law which may be unjust or
unreasonable or work hardship in a particular case.®® This prohibition may be cluded
in only one case: where a given provision, though “literally’” clear, would lead to an evident-
ly uncontemplated absurdity, For instance,*... if a law had provided a penalty for blood-
letting in the street, a surgeon who had ‘bled’ a patient injured in a street accident ...
would ... be held innocent” #* although this is drawing a distinction where the law draws
none. Rationale for so holding: Far from endangering people’s safety, which this law
protects, the patient-bleeding surgeon was preserving it. Rather than assume that the
legislator was absurdly out of his wits, we presume that, had he contemplated this con-
tingency, he would evidently himself have made our distinction. Save in such extreme
cases, derogating a clear rule is inadmissible,”® lest legislation become pointless and
legal security vanish.

2. Where the Law is AMBIGUOUS

(A) Word Meaning, “The meaning of a word is to be judged by the company it
keeps.”® The same logical principle is found in Article 1736 of our Civil Code: “The
provisions of a ... [law] shall be interpreted through one another and each provision

16 In our view, contract interpretation rules may apply, mutatis mutandis, and where pertinent (this
qualification excludes Articles 1732 and 1738-9 Civil Code) to laws. Compare C. E. Odgers, The Con-
struction of Deede and Statutes, 3d ed. (London, 1952), p. 179: It has been said that no further rules
of construction should be piaced on statutes (laws] than upon any other legal document [e.g., con-
tracts].” In both cases the aim is to ascertain the authors’ intention.

17 Planiol, No. 215. Latin maxims are used alse in Common Law systems.

18 Planiol, No. 217.

19 p. 91, quoting Scott L. J. in Croxford v. Universal Insce. Co. [1503] 2. K. B. at 280.

20 It is arguable, however, that the Emperor may derogate clear rules by virtue of his equitable jurisdic-
tion in the Yezufon Celot. See Robert Sedler, “The Chilot jurisdiction of the Emperor of Fthiopia."
8 Journal of African Law No. 2 {1964).

21 P. G, Osborne, Q. & A. on Jurisprudence (London, 1948), p. 33. For other examples, see S. D, Elliot,
“Techniques of Inu-pnuﬁon”, in B. Schwartz, The Code Napoleon and the Common-Law World
(New York 1956), p. 84.

22 Scc contra: Supreme Imperial Court opinion in Mrs. Chake “Avakian v. Mr. Artin Avakian,
Civil Appeal No. 1114/55 E.C. in Journal of Ethiopian Law (1964), Vol. i, No. 1, p. 26.

23 Williams, p. 87, per MacMillan,
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shall be given the meaning required by the whole ... flaw]’’. This is called interpretation
through the context or fofa lege perspecta® For instance, in our Civil Code’s French
masterdraft, if the sense of the term “créance’’ is in doubt, the index will refer us to other
articles containing the same term, a comparison of which will clarify its sense. Unfortun-
ately, our official Amharic-English code versions contain no such index, and, what is worse,
the term “créance’’ itself has been English-rendered in at cast six contradictory ways,® so
that in this case the official context, far from helping, only makes matters more confusing.

The fact of having ncither an index, nor a properly translated text, should not dis-
courage us from trying to ascertain the meaning of legal provisions of the Civil Code
in the light of their special and general context. The special context is that of the same
paragraph or section. The rest is general context: for instance, we should not apply Civil
Code Articles 2945-2974 on Lease of Houses without giving them, where appropriate;
the meanings required by the cognate Articles 2896-2944 on Lease of Immovablés [land
or house] in General. These articles, in turn, since a lease is a contract, should be read
in the light of related provisions on Contracts in General (Title XII). A given provision
should therefore never be considered apart from its special or general context.'® It seems
that some of our courts, in their decisions, occasionally overlook this pnncxple The latter
also affects the problem of legislative amendments. Since “each provision shall be given
the meaning required by the whole [law]"’, each amendment requires a revising of the
whole legal context to avoid inconsistencies. Incidentally, it is this precise difficulty that
delays the sorely needed integral revision of the now 160 years old French Civil Code.®”

Interpretation through the context includes also references to provisions which,
except for figuring in-the same code, are not significantly interrelated.*® Even such non-
cognate Tules may help us to clarify the meaning of recurrent terms. For instance, distinct
Civil Code provisions authorize, respectively, tutors, association directors, husbands,
succession liquidators, contingent holders of assets, general agents, etc., to perform ‘“‘acts
of administration®’ ** But only collating and reading them together gives us an idea of
what the concept “acts of administration™ means (in Private Law).*?

‘We shall not elaborate here on the two common sense rules supplementing that of
mtcrpretanon through the context. One, the eiusdem generis rule, is described by Viilliams
(. 93) and is expressed with respect to Contracts in Article 1735 of our Civil Code; the
other is the rule of positive interpretation®® defined by the Civil Code Article 1737.

(B) Legisiative Intent. Where a provision is neither clear in itself, nor fully ex-
plained by the context, the judge is still not quite free to follow his whim, but should
try by other means to discover what the legislator had in mind. “Where a provision of
a ... [law] is ambiguous, the ... intention of the ... [legislator] shall be sought®* (Civ. C.
Art. 1734). If the law’s own context does not sufficiently clarify the legislator’s intention,
source documents, such as a legislation’s “preparatory studies’ or committee reports
should be consulted. Although their use should be prudent and discerning, “it may be
expected that the practice of referring to these reports will extend itself ... because they

Digextum, 1, 3, 24.

These are, with number reference to the Civil Code Articles concarned: deit (1048), credit (1347),
claim (2865-8), chose in action (2411), thing (1012), obligatory right (heading above Article 1962),
Including, when appropriate, the Constitution: sec its Article 122,

See Planiol, No. 118-119.

Our Civit Code’s books are not headed by a connecting *‘General Part.”

Also transiated as *acts of management.’

A bare definition of this concept is given by Article 2204 of the Civil Code with resvect to Agency.
Compare Articles 2203, 280(2), 429(1), 656(2), 1010(1), 1874.

As expressed in the maxim: lex interpretanda est ut valeaf.
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often supply the best commentary upon the wording of the Act.”®® In France, a legisla-
tion’s “preparatory studies’’ or working papers include: “the texts of the projects ... of
laws, accompanied by statements of reasons [and sources] for them; the reports made
on the projects ...; the public discussions of the two Chambers””.*

In Ethiopia, code-interpretation through the context is sometimes impracticable
because of the translation errors in the Ambaric-English official versions. In addition,
our legislature’s intention cannot be ascertained from our codification’s working papers,
if any, because they remain, so far, unpublished ¥ This, added to the fact that we can
also have no settled case-law before our case-reporting is fully organized, leaves judges
a freedom perhaps greater than was contemplated. It is submitted, however, that at least
the Emperor’s prefaces to the Codes®® and the Codes’ French mastertexts (from which
the translations were made) should, in doubtful cases, be considered as indicative of the
legislator’s intention. On the other hand, the legislator’s intention may be gleaned in-
directly by his having borrowed a concept from a foreign legal system.®® In this event,
relevant foreign doctrines and cases may help to clarify his intention on such point; e.g.,
the Romanistic legal materials may bring out the restrictive connotation of the concept
“default”’ (French version’s demeure, the Roman mora) in our Civil Code (cf. Articles
1758, 1772 ff, 1798, 1803).

Sometimes, even terms which, in common parlance, seem the simplest, require in-
terpretation. Words like “building”, or “family”’, have a “fringe’” meaning.®” Such
“fringe’’ may be¢ widened or narrowed. Thus “building”” may be broadly interpreted to
cover a bare wooden hut, or restrictively to exclude it; “family”” may mean merely parents
with children, or a whole group descending from a more or less remote common ancestor.
The legislator may have had or shown no particular intention in this respect. If this hap-
pens, the court might be free to choose such meaning as it thinks fit in the light of Ethio-
pian tradition, custom or equity .%8

3, Where the Law is SILENT

A rule may proclaim the point or enumerate the points it covers, omitting other
matters., Such enumeration may appear as merely illustrative (e.g., in Civ. C. Art.
1793), that is non-exclusive of other similar matters to which the rule will extend by ana-
logy (argument a pari or of ‘“similar reason®); or the pronouncement may appear as
restrictive, that is (as in Civ. C. Arts. 1806-7, or 2369) excluding any non-enumerated
situations (argument @ contraric or of “contrary reason’’) from the rule’s operation.

32 Williams, p. 92-3. This method is especially adequate when the legislation concerned is relatively
recent and has thus not been bypassed by new patterns of social thought and behaviour. The Ethio-
pian codes, far from being so bypassed, are, on the contrary, still ahead of the peoples’ thinking,
For some time, the social evolution in this country may be toward these advanced Codes rather than
beyond them.

33 Planiol, No. 218, note 17. The legislation’s working papers may either directly clarify the legislator's
intentions, or else may indicate his borrowings from the foreign or national sources which, in turn,
will help to clucidate doubtful points. We dispose of no such indications in Ethiopia,

34 See Krzeczunowicz II, s.v. Background Data.

35 Cf. Krzeczunowicz I, s.v. Judicial Interpretation.

36 In the absence of legislative indications (see note 33), such borrowings may be inferred fromy
the :denuty of the provisions compared. But the work and expense involved in such uncharted com-
parative research are immense,

37 Williams, p. 88.

38 See Krzeczupowicz I, s.v. Judicial Interpretation, .e.g., on the meaning of “family’’ in Civil Code

Article 1168.
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Restrictive pronouncements or enumerations are more usual, however, and analogy
should not be used at random. Its use is prohibited in regard to penal and “exception-

al** provisions. Indeed, Penal Code Article 2(1) specifically provxdcs that “the court may
not create offences by analogy”.3® As to exceptional provisions, a world-known maxim
runs : Exceptio est strictae interpretationis. Any rules therefore providing exceptions
from more general rules must be interpreted strictly, which excludes their extension by
analogy.#® By way of example, let us suppose that a one dollar tax per head is levied on
cattle, goats being cxpressly exempted. The goat’s exemption must not be extended, by
analogy, to sheep!

The argument of analogy sometimes takes the form known as a fortiori (“with even
stronger reason’”). It is by this argument that we have extended certain rules of inter-
pretation. of contracts to interpretation of laws. This method should not be abused. Our
analogy would perhaps be invalid as too remote, were it not for the fact that the inter-
pretation rules in question are also generally recognized in the Continental legal systems
upon which our own legal order is largely based.

The law’s silence regarding some matters may amount to a complete void, a vacuum.
In such fully omitted subject matter, our Civil Code’s Repeals Provision {Article 3347)
does not bar resorting to prior or customary rules. But the omission, for example, of the
institution “cooperative’’ from our legislation,4 creates only a prima facie vacuum.
Indeed, contractual customary cooperatives (such as the “Ekub’’) are, pending special
legislation, easily governed by the Civil Code Title on Contracts in General with its rule
on “incidental’’ effects of contracts (Article 1713). On the contrary, the lack of any “Priv-
ate International Law’’ rules constitutes a rea/ vacuum in our law, and what is worse is
that there are no prior or customary rules to fill this void. The result is an erratic court
practice in the entire field of Conflict of Laws.

4. Where the Law is CONTRADICTORY

Under the principle of hierarchy of laws,** a lower enactment may not contradict
one of higher rank. But what will happen if the contradiction occurs between rules of
the same rank ? This problem is solved by two maxims of legal science. The first runs:
lex posterior derogat priori or “posterior law prevails over [derogates from] prior law”.
A discussion of this precept does not pertain to our present topic, but to that of “Repeal
of Laws’’, which will be considered, it is hoped, in a separate paper to be published in
this Journal at a later date.*?

The second maxim which concerns us here runs: lex specialis derogat generall, or
“special law prevails over [derogates from] general law’’. When two rules, of the same

39 Sub-article 2 of the same Article provides that this does not prevent “interpretation of law™ (by other
methods) in order to ascertain the legislator's intention.

40 According to Anglo-American doctrine, alf statutory provisions should be interpreted strictly (i.e.,
shouldneverbeeandodbyumlon),bemneansmmmdmdwbemmdmﬁom
the common law, which is judge-made. Such doctrine, recently chaillenged by an eminent American
jurist (Roscoe Pound), would anyway be pointless in Ethiopia, whose common law is not judge-made
but, precisely, statutory and, in this statutory form, comprehensive (cf. Article 3347 Civil Code).

41 See Krzeczunowicz I, s.v. Filling Code Vacuums,

42 See Krzeczunowicz, “Hicrarchy of Laws in Ethiopia,” 1 Journal of Ethiopian Law (1964), p. 111.

43 Of special interest will be a discussion of Article 3347 Civil Code and of the concept of tacit or implied
repcal which seems to have been ignored by some practitioners.

"1—321—-



JOURNAL OF ETHIOPIAN Law — VOL. I - No. 2

rank, and enacted at the same time conflict, we must try to ascertain which is more general,
and which covers less ground, being more “‘special.” Obviously, between two propositions:
(1) ““On cattle, tax is due’’, and (2) “On goats [a kind of cattle] tax is not due”’, there is
no full contradiction. The second rule is more special and, with respect to goats, it pre-
vails over [derogates from] the general rule on cattle. Being an exception, it must be strictly
interpreted, that is, a contrario to goats, all other cattle remain taxed in accordance with
the context. Another example: the principle that “any’ government servant is liable in
damages for his faults (Civ. C. Art. 2126) is merely derogated by the rule that the judge,
a special kind of government servant, is free from such liability (Civ. C. Art. 2138(c)).

Thus there can be full, inexplicable repugnancy (contradiction) only between two
rules equally general, neither of which can be understood as an exception from the other,
so that if we apply one of them the other loses all effect. For instance, within one and the
same Article 1706 of our Civil Code there seems to be such a full contradiction between
its sub-articles (2) and (3),* which require us to evaluate duress in two mutually exclusive
ways! Such full contradiction cannot be explained away without extremely artificial con-
structions. The court’s choice between such rules is, in fact, of necessity, arbitrary. But
the judges’ repeated preference for one of those rules will solve the difficulty through
creating a settled judicial custom* in this matter.

5. Where the Law is UNREASONABLE

The lawyer should know history and economics. He should not only master the
formal maxims and devices of juridical logic, but should also understand both the his-
corical background of legal institutions and their present social and economic purposes.
Where a law appears to be grossly unreasonable in that it violently hurts tradition, justice
or progress, the judge should search whether the rules of interpretation do not leave some
leeway for applying the law in a more reasonable sense. We have already given an example
of when this can be done, quite exceptionally, in contradiction of even a clear text (the
“blood-letting’* case). But the most frequent opportunities for judicial discretion arise
where the law, being ambiguous,*® admits of more than one meaning, with no clearcut
solution imposed by cither context or legislative reports. For instance, the so called “frine
meanings*’4” can be extended or restricted to suit tradition or justice or social needs in
Ethiopia, Recurrent concepts typically lending themselves to such judicial manipulations
are those of “good faith’’, “morality”, “fault’ 4 “reasonableness™, etc.

IV. CONCLUSION

In the absence of any legislative, judicial or doctrinal principles governing statutory
interpretation in Ethiopia, we have attempted to abstract some applicable principles by
analogy from the Civil Code provisions on interpretation of contracts. The results reached

44 Both were rashly borrowed from the long criticized Article 1112 of the French Civil Code, which
Article, in turn, has its origin in an inadvertent misreading of that old authority, Pothier. On this topi
see G. Ripert, Traité Elémentaire de Droit Civil de Planiol (1952), Tome II, No. 237-8,

F. P. Walton, The Egyption Law of Obligations (1923), Vol. 1, p. 227. French courts evaluate
duress by the subjective standard (as expressed in sub-article 3 of our Article 1706).

See supra, ad 1, 2. -

See supra, ad 2. £

See supra, ad 2, B, in fine.

Mistranslated as “offence” in the English version of our Civil Code.

a8 &
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bring us near to interpretation trends prevailing in a legal system whose basic features
are not unlike ours. The Quebec province of Canada underwent Continental type codi-
fications. The resulting codes are bilingual. Common Law concepts predominate in Public
Law and Procedure, These Canadian Code analogies with the Ethiopian situation justify
a concluding reference to Lower Canada’s rules of interpretation summarized as follows
by F. P. Walton:%°

“]1. The first and leading rule is that when the Code is clear and unambi-
guous upon the point at issue it cannot be controlled or explained away by re-
ference to any other source. ... 4. Conditions and qualifications are not to be im-
ported into the Code by reference to other sources. - 5. The English and French
versions of the Code are of equal authority, and the one may be used to interpret
the other. - 6. When the Code is ambiguous or uncertain it must be interpreted. -
7. For such interpretation the best guide will be the Code itself. - 8. If by collating
the articles of the Code the interpretation of the article under discussion is still
uncertain the most reliable guide will be the reports of the [codifying] Com-
missioners, - 9. When the question is not concluded by reference to other articles
of the Code or to the explanations of the codifiers, the next best guide will be the
decided cases upon the point. ... 12. When a provision is derived from the French
law it is to be interpreted by reference to French authorities, and when it is derived
from the English law by reference to English authorities.”

Precepts 8, 9, and 12 would have little current relevance for Ethiopia because (a)
our Codifying Commissioners’ reports, if any, have not as yet been published; (b) repor-
ting of decided cases is only starting and its development will take many years; (c) the
sources from which the particular code provisions are derived are not yet ascertained.
An additional difficulty concerns precept 5. Qur codes’ French master-versions have no
official authority and the French language is not currently well known. It is nonethe-
less submitted that all above precepts of interpretation harmonize with those propounded
by us in this paper and that the provisional obstacles concerning application of precepts
8,9, and 12 and, mutatis mutandis, 5, do not detract from their permanent value for the
future interpreters of Ethiopian Law.

49 The Scope and Interpretation of the Civil Code of Lower Canada, p. 80 ff., as reproduced by Y.G.
Castel in: The Civi! Law System of the Province of Quebec (Toronto, 1962), p. 202-3.
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FIRST ANNUAL REPORT FROM THE DEAN
For the Year 1956 E. C.

By
James C. N. Paul

Professor of Law and Dean
Faculty of Law

Haile Sellassie I University

The Board of Editors has suggested that each volume of the Journal of Ethiopian Law
should contain a report from the Dean of the Faculty of Law of Haile Sellassie I University
so that future generations may have access to an accurate version of the history of their
institution. In this respect we shall list only what has been done and perceived within our
first year of existence 1956 - E. C.

In December 1961; His Imperial Majesty Haile Sellassie I declared, upon the occasion
of the first Convocation of Haile Sellassie I University:

“We would ask for the immediate founding of a Faculty of Law, where our own
students may be trained to enter the legal profession... . Our Empire has need, in its govern-
ment and its commerce, for well-educated lawyers and particularly for those who have
been trained in their own University, in their own codes and customs.”

On September 23rd 1963, the Emperor, as Chancellor of the University, formally
dedicated and opened the Faculty of Law, and 2 new University center for legal edu-
cation was launched.

THE NEED FOR A FACULTY OF LAW

Only a limited number of Ethiopian citizens have yet received professional uni-
versity training in law. The need, now, to increase this supply of human resources, in
our opinion, is a matter of the highest priority, a very significant task confronting the
university.

Ethiopia can rightly boast a venerable and rich legal tradition; Ethiopia can rightly
boast a modern legal system: a new Constitution; codes in the area of criminal law and
procedure which reflect modern concepts of penology and the use of the rule of law; to
secure fairness and human dignity in the administration of criminal law; modern codes
in the areas of civil, commercial and maritime law — legislation which is designed to
facilitate, and indeed is essential to, continuing economic and social development.

But complex, written law, to be effective, requires capable human resources for its
administration, The more “modern” and thus sophisticated laws become and the more
complex a society becomes, the more urgent the need for these human resources, To
make her modern legal institutions work, Ethiopia must produce a far greater number
of broadly educated, well-trained lawyers,

The effective administration of justice is not a luxury which can wait upon other
aspects of development; it is as important as hospitals, roads, and schools. I believe
effective administration of justice is important for three basic reasons: first, because it
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is right in the abstract; second, because without it a society can be undermined; third,
because it is an indispensable tool for the development and improvement of social institu«
tions. All societies, I believe, are only in the process of developing the administration of
justice — simply because justice is probably the hardest concept to define and administer
in this world and because that task is perforce utterly dependent on a kind of human
integrity, wisdom and mental discipline which mankind so often lacks. All societies have,
in a sense, under-developed systems of justice, but I believe, it must be a matter of deep
concern when the gap between a sizeable and impressive body of law on the books and
the supply of professionally trained lawyers to help implement it is wide.

Lawyers are needed in Ethiopia, not only to staff the courts and provide legal services
in the traditional sense. I believe lawyers are needed for other vital roles in the process
of rational development. In terms of Ethiopia’s Five Year Plan, “development’ means,
among other things: the conception and implementation of land reform laws and other
Iegislation designed to spur agriculture and utilize land resources; investment and banking
arrangements; the assembling and condemning units of land for highways or airports or
mines or agricultural plantations; various kinds of new welfare legislation; an expanded,
efficient revenue system. Development means expanded economic activity, and that means
an increasing amount of contractual negotiations with foreign business concerns and
foreign governments; the development of techniques for efficient arbitration; legal ne-
gotiations between business concerns; the drafting of charters of organization for all
sorts of enterprises. Modernization inevitably entails specialized legislation and adminis-
tration, careful drafting of laws and regulations. And the doing of all these things calls
for the use of special skills which only come through intensive, disciplined legal training.
As so many of the meaningful texts on “development™ so graphically teach, “deve-
lopment”’, no matter how defined, simply does not come without human resources to
provide these skills,

Finally, there is the still broader role which lawyers should play in a society which
would live and develop under the rule of law; they are — or should be — men with civic
awareness and a keen civic conscience. Ethiopia has a rich tradition of respect for law
as the means of solving disputes. The need to make that tradition serve modern demands
and work in a changing society is surely of the essence.

SOME PROBLEMS IN FORMING A FACULTY OF LAW

There are many interesting problems in organizing university legal education ix
Ethiopia.
A significant difficulty confronting us derives from the diversity of sources of Ethio-

pian law, coupled with the diversity of languages relevant to its study and the paucity
of published materials analyzing and explaining this modern legislation in depth.

Substantial areas of Ethiopia’s private law are now patterned upon the Civil Law
system: thus, effective teaching in these areas calls for a knowledge of continenta] law
and a reading proficiency in French by all teachers. Other areas e.g. procedure and public
law are more patterned on Anglo-American concepts, and the sources of law and thus
teaching in these areas calls for expertness in that system. Other areas e.g. law dealing
with land and family relationships require understanding of traditional institutions as welil
as foreign law, The effort to understand relationships between law and economic develop-
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ment has only recently been undertaken in a systematic way in the world of legal educa-
tion and it presents for us an important new ficld.

Ambharic is the official text of the law, the text of most court records, legislative pro-
ceedings, and other materials we must study as well as the language of the law in action;
French was the language in which the draftsmen of many of the codes thought and worked
and is thus the language of much basic source material; English is the language of in-
struction for higher education —and thus of “thinking’” in the Law School. This means we
must help students develop a new proficiency in communication and conceptual thinking
in English and thence Ambharic; we must require a reading proficiency in French, to secure
additional language tools needed for the job; and, further, we must learn how to_bridge
unique and interesting gaps and differences between each of these languages in analyzing
those provisions in the law where the texts may differ, as inevitably they doin their for-
mulation of some concepts, or in the more minute details of translations,

Finally, it must be reiterated that there simply are no ready-made texts, commentaries,
court reports or sourcebooks on Ethiopian law. In this respect our situation differs from
most other countries in Africa which have “received’” foreign legal institutions. So our
teachers must work up their own material, both text books and case books — a job made
more difficult since there are yet no published materials on the legislative history of the
codes, few published court decisions, few other secondary materials at all.

These factors combine to pose very unique problems in requirements for faculty
selection, in the emphasis we must give to research, in the problems of planning a curricu-
lum. To meet these problems, it is desirable, to the extent non-Ethiopians are enlisted on
the faculty, that there be a diversity of backgrounds and expertise among foreign staff;
it is also very desirable, especially in the formative stages of an institution, that there be
effective communication and team work by the faculty. Curriculum planning, improving
teaching methods and co-operation in research, depend upon shared ideas, excitement,
casy communication and the sense of a joint venture. The Faculty must thus be both
diverse and integrated in various subtle ways.

There are problems which derive from the peculiar nature of the impact of legal
education on students and the development of effective teaching methods and relation-
ships. The essence of university legal training is teaching men how to analyze and reason—
and rhus learn how to use legal materials. The lJawyer’s work, be he judge, advocate
or counsellor, calls for skills at problem solving, precise identification of issues and the
competing arguments and other interests bearing on resolution of those issues, a sense
of procedure and its importance as a device to assure fairnessand full consideration of
an issue, and, finally, the skill of communicating clearly and effectively, While a good
Jlawyer must have a vast fund of information in his mind — knowledge of content of
written sources of law — this information can be dangerous when it is not coupled with
the skills depicted above. Thus, the process of legal education must be the very opposite
of rote-lecture learning. Students must, in class and in their total experience here, learn
to analyze and argue issues. Students must painfully learn that mere repetition of what
they have read is not at all the purpose of a class or writtenexercise. They must learn
that law has, sometimes, an illusory certainty, They must learn to educate themselves.
They must learn that laws are the solution of social problems, the expression of social
policies. They must study law in this context. This is a difficult process - particularly
here where so much of the law is relatively new.

Law study, as a form of disciplined problem analysis, is thus a frustrating experience
to every novice law student for there igr-almost a psychological urgency in everyone to
d
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know, or feel, that somewhere there is always a single “right™ answer to every legal
problem, and to be told what it is. But many legal problems have no certain answer,
and many require both deep study and hard thought. Teachers are not in fact infallible
legal oracles and do disservice when they pose as such. Thus the truly challenging problems
developed in class discussion are often left dangling; student arguments are often criti-
cized and seldom accepted without further challenge. This confrontation with uncertainty
and use of “socratic’’ methods frustrates many students at first — especially when the
process comes as quite a new educational experience. Students must also learn to write
papers — which are rather mercilessly criticized -— from syntax to substance — and which
must be re-written and re-written. They must learn to criticise their own work. That too
is frustrating. Thus, the first year of law school is the hardest. There is a difficult psycholo-
gical as well as academic adjustment. But students also gradually learn that it is the year
in which those who do immerse themselves in law and do work hard and do enjoy-it also
begin to develop a new outlook and esprit which becomes exciting to them and which
permits far more sophisticated study in the future. They become lawyers — members of
a profession. That I believe is happening here. It is exciting,

The Faculty has much to Jearn in meeting these problems in the present context. We
profited greatly from a team of external evaluators who spent many days here at the end
of last year, going over course materials, reports from Faculty, examination papers and
other matters. Such external evaluation will, of course, be continued as an indispensable
tool to the achievement of academic excellence. We can, however, take modest pride in
the first ycar’s “test”; we can profit from many mi stakes.

THE LAW LIBRARY

The center of law study is the law library. Just as chemists cannot work without
test tubes and doctors without medicines, so lawyers must work with books and the ideas
which come from books, Books are the essential tools of our profession. Thus, in the
library the student comes in direct contact with the sources of the law—codes, statutes,
decrees, decisions of courts and the writings of many legal commentators who have thought
about these things. It is here that he engages in the individual research and further study
which is not only necessary to law study, but is what he constantly will be doing when
he is a lawyer, irrespective of the particular path which his legal career takes.

With the help of a grant from the Ford Foundation, the Law Faculty has developed
the framework of a law library, which, it is hoped, will be useful, not only for the academic
study of law, but for the future needs of Ethiopia’s legal profession. At the end of the ac-
ademic year 1963-64, the law library contained a total of 5,000 volumes, all properly
indexed and shelved. We are most grateful to all the donors — foreign governments,
universities and individuals whose substantial gifts have enabled us to acquire materials
we need. The library is staffed by a fuli-time librarian and student assistants. A professional
law librarian is serving as library consultant in helping us identify and buy the books
we need. The library contains a complete set of the Negarit Gazeta, numerous copies
of all of the Ethiopian Codes, and other materials that have been published on the law
of Ethiopia; it contains sections on African law, the Common law, Roman law, Civil
law and international and comparative law. In addition there are many leading textbooks,
treatises, legal periodicals, case reports and a great variety of materials deating not only
with the law, but with the social sciences.
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THE HONOR SYSTEM

Students who enter our law school seek to enter a profession. [t is a profession where
honor is prized and is practiced as a matter of course. In recognition of this the students
in the Faculty of Law have voluntarily put themselves under an Honor System—a system
where they trust themselves and are trusted by others to be truthful, just and scrupulously
honest in all their dealings with the Faculty. Examinations are conducted under the Honor
System and are not proctored. Students are left on their honor not to give or receive aid,
nor to use any assistance not authorized by the instructor. Similarly, students are on
their own honor with respect to all other standards of conduct expected of all members
of the Faculty of Law. -

The Rules of the Honor System were drafted by the students in consultation with
the Faculty and are administercd by an Honor Foard chosen by the students. The Board
deals with charges of violations of the Honor System and recommends appropriate dis-
ciplinary action to thc Dean.

THE LAW STUDENT ASSOCIATION

As befits future members of the legal profession, students in the Faculty of Law
have their own governing body. Representatives elected by the students meet with the
members of the Faculty to discuss various law school matters. The Association has adopt-
ed regulations relating to the Honor System, proper library conduct, the aking of exa-
minations and other rules. The Law Student Association also has rreser %ed a number
of important functions during the year and sponsors an annual Law Day, at which the
Moot Court finalists argue a case before a court consisting of members of the legal pro-
fession. With the increase in size of our student body, the Law Student Association, hope-
fully, will become an active professional body interested in problems of law and legal
development in Ethiopia.

PROGRAMS OF INSTRUCTION

(a) The Full-time 3 year LL.B. Program.

We accepted 21 applicants as full-time LL.B. students. The minimal entry require-
ment was completion of 2 university years of study plus a high overall academic record
which demonstrated that the applicant had an adequate breadth of study and had de-
monstrated superior academic ability. In fact most of those admitted had completed
more than this minimal period of studies, and many have had considerable practical
experience. Three years of instruction are required for the LL.B. degree.

(b) The Part-time 4 year LL.B. Program.

As a temporary project; we enrolled 40 students as LL.B candidates in an evening
course requiring four years for completion, The purpose was to permit persons quali-
fied for admission as LL.B. candidates, but who held responsible positions which they
could not forsake for full-time study, to try for the degree. In all essential respects the
evening program is the same as the day, The same materials are studied, the same examina-
tions are given, and all are graded together, anonymously. The evening program puts
vigorous demands on those who unde it. There has already been a substantial at-
trition, there may be more. But the rewasdls won by those who stick with the course will
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be, not only personally beneficial, but a genuine contribution to the development of
the profession in Ethiopia.

(¢) The Law Certificate and Diploma Programs.

Early in 1962 on the initiative of some of Ethiopia’s university-trained lawyers, a
program of extension instruction in law was established. This program is now a part
of the Faculty of Law. Instruction is in Amharic. The course consists of two and one-
half years of part-time attendance, and upon successful completion of the course the
Certificate in Law is awarded. The curriculum consists of courses in Constitutional Law,
Civil Law, Penal Law, Procedure and Commercial Law.

Candidates for admission must be fluent in the Amharic language and satisfy the
Admissions Committee of the Extension Law Program that they are capable of benefiting
from the course.

The first group of 200 students successfully completed the course in July, 1964.
Members of the Parliament, public officials, judges, advocates and other government
officials composed the class. The graduation held this year, with His Imperial Majesty
presiding, was a memorable and moving event.

In our first year we made the decision to broaden part time legal education further
by adding our evening Law Diploma program. Teaching in this program is in English.
The admission standard is liberal, but the course is intensive. At the beginning of this
year we enrolled some ninety students in this program.

Finally I should report that in our first year, discussions were had on various occasions
relative to the establishment of an extension program in Asmara. This year we
have launched courses in Penal Law and Procedure there. Hopefully they mark the begin-
ning of a full fledged Extension School.

LAW JOURNAL AND RESEARCH

The dearth of available material on Ethiopian Law cannot be overemphasized. Law
cannot be understood and intelligently administered without commentaries to explain it
Ethiopia’s written law is, to a substantial extent, sui generis; it draws on diverse sources
which need to be studied if the Iaw is to be understood; little of this work has yet been
systematically undertaken. We have no commentary on the codes, no volumes of reports
of court decisions, no basic manuals for officials administering law, no study of the my-
riad of important problems arising day to day: e.g. the settlement of accident claims;
tax administration; land and business transactions; urban expansion; foreign investment;
natural resource development; criminal law enforcement; administrative procedures;
problems, practical and profound, which arise inevitably in a legal setting. There is little
published information on the land tenure system and other legal institutions, which ex-
isted before the codes and which must be understood to appreciate new problems arising
under the new codes. Ethiopians need to learn about their country’s new constitution
and its past traditions — if they are to be useful citizens for tomorrow. As a first step,
members of the Faculty and other scholars and lawyers in the Empire have begun prepara-
tion not only of teaching materials, but of various other writings on Ethiopian law. In
collaboration with the Iustitute of Ethiopian Studies, two monographs on land tenure
have now been sent to the printer for forthcoming publication. Other material is on its

way, and I look forward to the opportunity to announce completed projects in a later
report.
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CURRENT ISSUES

CRIMINAL APPEALS

( Number of appeals — Parliament’s intention, and how it was carried out — Cases where
a second appeal does not lie — Construction of Art. 195 (3) of the Criminal Procedure
Code — Powers of appellate court on appeal from conviction only, from sentence only;
from conviction and sentence.)

INTRODUCTION

According to Article 182(2) of the Criminal Procedure Code of Ethiopia, two ap-
peals lie in criminal cases. Thus, if an appeal is lodged with an Awradja Court from a
judgment given by a Woreda Court in its original jurisdiction, a second appeal lies to
the High Court from the judgment given by the Awradja Court in its appellate jurisdiction.
This provision, however, is not as general as it may appear to be since Article 195(3)
specifically states that, when the first appellate court confirms either the conviction or
the sentence, a second appeal lies only so far as concerns that part of the judgment of
first instance which was not confirmed by the first appellate court. These two provisions,
if read together, mean that the second appeal provided for in Article 182(2) lies only on
the conditions laid down in Article 195(3). This was made quite clear in the Draft Code
which was first submitted to Parliament. Article 182(2) originally contained a general
proviso to which Article 195(3) was designed to give effect, stipulating that a second ap-
peal would not lie unless the first appellate court varied the judgment of the court of first
instance. However, desirous not to impose restrictions on appeals according to the result
of the first appeal, Parliament deleted this general proviso, overlooking the fact that
such deletion was purposeless if sub-article (3) of Article 195 remained. For, whether
or not the proviso was deleted, the rule of specialia generalibus derogant would still lead
to the conclusion that there were restrictions on second appeals. Only the deletion of
Article 195(3) would have warranted the contrary conclusion.

There can be no doubt, therefore, that a second appeal from a conviction and sentence
does not necessarily lie in every case. But are there cases where a second appeal does not
lie at all? It would seem so. Thus, since Article 195(3) prohibits a second appeal from a
conviction, if the conviction recorded by a Woreda Court is maintained by an Awradja
Court, or a second appeal from a sentence, if the sentence passed by a Woreda Court is
maintained by an Awradja Court, it should logically follow that the right of appeal is
exhausted when both the conviction and sentence are affirmed by the first appellate court.
Needless to say, this conclusion defeats the purposes which Parliament had in view when
deleting the aforementioned general proviso appearing in the original text of Article
182(2). In order to circumscribe the exact scope of the latter provision as it stands today,
a choice must thus be made between the conflicting interpretations of Article 195(3).

On the one hand, it may be said that the words of the law are clear, so that there is
no need to inquire into its history, When logical construction of a legal provision leads
to a result which was not intended by Parliament, it is for the latter to amend the provision
rather than for the courts to attempt the necessary amendment by investing this provision
with some other interpretation than its logical meaning in order to produce the result
intended by Parliament. If this view is-taken, it entails that a first appeal may put an end
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to the case regardless of the fact that Parliament did not desire to achieve this result. On
the other hand, it might be submitted that Article 195(3) conflicts with Article 182(2)
and since the scope of the restrictions laid down in the former provision is not perfectly
clear, no greater restrictions on appeals should be imposed than are absolutely necessary.
What is absolutely necessary, it may be alleged, is to prohibit unlimited appeals, which
is what Article 182(2) does, but not to prohibit a second appeal altogether when the
judgment given in the first instance is not varied by the first appellate court even though
this may be implied in Article 195(3). If this view is taken, it means that there is no case
where a second appeal does not lie, cither as to part of the judgment, as in the
cases mentioned in Article 182(2), or as to the whole judgment, as in the case not covered
where the whole judgment is maintained. In support of this construction, it may be said
that the Code does not expressly prohibit a second appeal when the judgment is not varied
by the first court of appeal, as the words of Articles 182(2) and 195(3) are flexible enough
to admit an interpretation effectuating Parliament’s intention, which was that there should
be at least two, but never more than two appeals.

All things considered, however, it would seem that the first interpretation should
prevail, for one would set up a rather dangerous precedent if one were to disregard the
natural and logical meaning of a legal provision on the ground that it states something
else than what one would want it to state. Yet, it is obvious that, if this first interpretation
is adopted, the scope of Article 182(2) becomes quite narrow, as will appear from an
analysis of the various situations that may occur under Article 195.

ILLUSTRATIONS

For the purpose of the following remarks, it will be assumed that the accused, A,
is convicted of theft under Article 630 of the Penal Code by an Awradja Court
and sentenced to three years simple imprisonment.

1. 4 appeals from his conviction only. The High Court may either confirm the con-
viction, as is implied in Article 195(3}, or acquit A, in accordance with Article 195(2)(c).

(a) The High Court may not, it seems, alter the conviction and find 4 guilty of,
say, untawful use of another person’s property under Article 644 of the Penal Code
even though one of the ingredients of theft is missing and the court is satisfied that 4
had no intention of obtaining an unlawful enrichment. In other words, it would appear
that the rule laid down in Article 113(2) of the Criminal Procedure Code does not apply
in such a case indicating that the appellate court may not convict the accused of an offence
of lesser gravity, with which he might originally have been charged in the alternative,
rather than the offence charged. Assuming however, for purposes of argument,
that Article 113(2) would apply in this instance, one fails to see what kind of decision the
High Court might make with respect to punishment. For, although Article 644 of the
Penal Code carries one year simple imprisonment as a maximum penalty, the High Court
would not be in a position to reduce the sentence of three years passed by the Awradja
Court since the sentence was not in issue and Article 195(3) of the Criminal Procedure
Code does not empower the appellate court, on an appeal from the conviction only, to
vary the sentence passed by the Court having given the judgment from which the appeal
lies.

(b) If the conviction is maintained by the High Court, there is no second appeal
from the conviction under Article 195(3) of the Criminal Procedure Code. Since
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the sentence was not in issue in the High Court, it seems that after the conviction has
been confirmed by the High Court, 4 should not be entitled to appeal from the sentence
passed by the Awradja Court,

(c) If 4 is acquitted by the High Court, the prosecutor may appeal to the Supreme
Court from the acquittal, which Court may reverse the order of acquittal and re-try 4
or cause him to be re-tried, and 4 may then be sentenced “according to law”’ under Art.
195(2)(a) of the Criminal Procedure Code. There is nothing in the Code to prevent the
court that is re-trying 4 from increasing the sentence passed by the Awradja Court and
sentencing him to, say, five years rigorous imprisonment. Since the re-trying court may
vary the nature or extent of punishment and is not bound as to the maximum by the ori-
ginal judgment of the Awradja Court, A4 is in the same position as though he had been
sentenced by the Awradja Court to the penalty ordered by the second court_of appeal
and had not been authorized to appeal from the sentence. To avoid this, it may be held
that when the sentence is not in direct issue, the second appellate court is expected to act
as-an umpire and decide which of either of the subordinate courts arrived at the proper
decision with respect to guilt so that if the conviction recorded by either subordinate
court is restored, the sentence passed by that court is automatically also restored. Yet,
if the second appellate court were expected to do only that, it could hardly be regarded
as being entitled to pass sentence “according to law”’. Furthermore, the view that the
second appellate court must act as an umpire should logically apply when there are con-
flicting decisions, not only as to conviction, but also as to sentence. But this would be
inconsistent with the provisions of Article 195(2)(d) under which the court of appeal
may, on an appeal from the sentence, maintain, increase, or reduce the sentence; and
not merely confirm the sentence passed by cither subordinate court. To overcome the
latter objection, it may be contended that the provisions of Article 195(2)(d) apply only
on a first appeal. There is, however, no support in the law for this contention.

2. A appeals from his sentence only. According to Article 195(2)(d), the High Court
may maintain, increase, or reduce the sentence.

(a) If the sentence is maintained, there is no second appeal from sentence under
Article 195(3) of the Criminal Procedure Code. Further-more, it seems that neither
the prosector nor the accused may appeal from the conviction since the conviction
was not in issue in the High Court,

(b) If the sentence is varied either way, the prosecutor and the accused may make
a second appeal and the Supreme Court will then be, under the law, in the same
position as the High Court, i.e., it may maintain, increase, or reduce the sentence
passed by the High Court in its appellate jurisdiction. Howe ver, what has been said
under the illustration in paragraph 1(c) above holds good here. There is nothing in
the law to prevent the Supreme Court from increasing the term or modifying the
nature of the sentence of the first appellate court, so long as this may be done under
the Penal Code. Unforfunately, the law considers it immaterial whether the appeal,
when lodged by the accused, operates to his benefit or his detriment. It seems that
reformatioin peium should in such a case have been prohibited, if not so far as con-
cerns the first appeal (the decision on which is not final when it differs from the de-
cision given in first instance), at least so far as concerns the second and final appeal
so that the second appellate court in such an instance be bound, maximum-wise,
by the sentence of the first appellate court.

3. A4 appeals from his conviction and seantence. The High Court may either reverse
the finding and sentence and acquit him, under Article 195(2)(b)(i) of the Criminal Pro-
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cedure Code, or, with or without altering the finding, maintain, increase, or reduce the
sentence under Article 195(2)(b)ii) of the Criminal Procedure Code.

(a) If the High Court reverses the conviction and sentence and acquits A4, the
prosecutor may appeal from the acquittal. The position is then the same as in the
illustration under paragraph 1{c) above and calls for the same observations.

{(b) The High Court may alter the conviction and maintain the sentence. For
instance, it is satisfied that the act is not one of abstraction but one of appropriation,
and consequently, under Article 113(2) of the Criminal Procedure Code, finds A4
guilty of breach of trust under Articlc 641 of the Penal Code, which carries the same
punishment as theft. Neither 4 nor the prosecutor may appeal from the sentence.
A may appeal from the conviction with a view to being acquitted by the Supreme
Court, The prosecutor may also appeal from the conviction though one fails to see
why he should since the sentence may not be varied by the Supreme Court. More
correctly, the sentence might be varied if one were to take the view that the prosecutor
does not appeal on the ground that 4 was found guilty of breach of trust, Article
195(2) of the Criminal Procedure Code, but on the ground that he was found not
guilty of theft, Article 195(2)(a) of the Code. This view is, it seems, unacceptable
for it defeats the purposes of Article 195(3) of the Criminal Procedure Code.

(c) If the High Court alters the conviction (breach of trust instead of theft) and
varies the sentence either way, an appeal lies from the conviction and sentence and
the Supreme Court will be in the same position as the High Court. See the illustrations
and comments under paragraphs 1{c) and 2(b) above.

(d) If the High Court maintains the conviction and sentence, it scems that a second
appeal is excluded altogether.

(e) If the High Court maintains the conviction but varies the sentence either way,
the position is the same as presented by the illustrations under paragraph 2(b) above
and calls for the same observations,

CONCLUSION

These rules concerning criminal appeals may be found unsatisfactory. But, since
they are clear, logical and consistent, any amendments which may seem desirable should
be made by Parliament and not the courts.
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