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PREFACE

The last issue of the Journal of Ethiopian Law came out at the eve of the Revolution
towards the end of 1973. That was another decade and another era. The Ethiopian nation
has since passed through a lot of upheavals and undergone a fundamental reorientation
of its values. The struggle is not over for it is a dynamic one that touches every aspect of
the life of the nation. And Law and Justice are not areas least affected by the Revolution.
This could very well be exemplified by the fact that a major characteristic of the Ethiopian
Revolution has been its employment of the machinery of the law in bringing about funda-
mental social changes. As a matter of fact no basic change has been implemented without

corresponding legal prescription.

We dedicate this and ensuing issues of the Journal of Ethiopian Law to the heroic
Ethiopian people in their continuous struggle for social and individual justice in all sectors
of life. At the same time we rededicate the Law and all its institutions to the Revolution
and to the building of a Socialist society. We recognize the cardinal fact that the life of the
law is a continuous struggle by nations, by classes and by individuals to bring about peace,

justice and prosperity.
At this juncture an eminent jurist’s teachings come to mind:

The law is not mere theory, but living force. And hence it
is that Justice which, in one hand, holds the scales, in which
she weighs the right, carries in the other the sword with
which she executes it. The sword without the scales is brute
Sorce, the scales without the sword is the impotence of law.
The scales and the sword belong together, and the state
of the law is perfect, only where the power with which
Justice carries the sword is equalled by the skill with which
she hold the scales.

To concieve of a modern socialist state is to visualise the sword and the scales pro
perly balanced. And to effectively balance the sword and the scales a profound instruction-
in the law and legal scholarship geared towards providing the best service to the nation is es-
sential and a case in priority. The law, although recognised as one of the components of
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social superstructure, it has in the course of time proved itself to be a most powerful com-
ponent of the superstructure, precisely because of its capacity to affect and influence the

social base by serving as a powerful policy instrument of the state.

That the Jowrnal of Ethiopian Law reemerges after s0 many years of hibernation
testifies to the heights the popular Revolution has reached. And taking its inspiration from .,
the Revolution itself, the Journal pledges to contribute its share of upholding the revolu- -
tonary torch to build the new, strong and prosperous Ethiopia where peace and justice

shall be nurtured.

We expect and hereby invite all professionals, be they academicians, court officials
or lawyers serving in various capacity in and out of government, to rally round the J. :mrnal
by contributing publishable materials and the necessary advice and support. We zlso thank
all those whose contribution made possible this first issue of the Journal of Ethiopian Law
after the Revolution.

Board of Editors
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PROGRESS REPORT FROM THE DEAN
1971 -72 E.C. (1978-80)

Fasil Nahum, Dean
Faculty of Law
Addis Ababa University

MAJOR DEVELOPMENTS 1971-72 E.C.

The significant task of makirg the Faculty
of Law responsive to national needs at this
crucial revolutionary period of intensive
socialist change has never been felt more
strongly. The challenge has been accepted
with the clear conviction that the future holds
greater achicvements than the past. The
establishment of the Faculty of Law in 1963
and subsequent first decade, which immediate-
ly followed the codification of Ethiopian
Law, laid the foundation for relevant in-
struction and research in the legal field in
Ethiopia. Though the intcllectual atmosphere
of the time was elitist and apolitical, intended
to copy, reflect and not rise beyond the clas-
sical academic tradition, the establishment
of the Faculty of Law on Ethiopian soil,
and the examination of Ethiopian problems,
was necessarily a major development. The
social upheaval from 1974 onwards saw the
temporary disintegration of the Faculty of
Law, through dispersion of its academic
staff; the majority of its large expatriate
staff left Ethiopia, and its small and young
Ethiopian staff were involved either in
further studies abroad or in helping to fill
up vacuums in important government offices.

As a matter of fact, the Faculty of Law
has yet to recover from its acute staff short-
age. The academic year 1978-79 saw us sfart
with only six full-time instructors and one
half-time instructor comprising the whole
academic staff of the Faculty of Law. On the
other hand, the Faculty has never in its his-
tory had more students. Coupled with this,
the purposeful curricular experimentations
geared towards providing the students with
the best possible legal education, has made

these vears a hectic and difficult period. Yet
it is through struggle that one moves for-
ward and the faculty is amply compensated
for its struggles in terms of the results it has
achieved. Some of the highlights of its achieve-
ments are the following:

1. Curricalar Development

A. Curriculum Workshop : After several
years of experimenting with the curri-
culum of the Faculty in order to prodace
technically competent and politically
attuned graduates to serve as a policy-
maker component of government ad-
ministration, we arranged for a curri-
culum workshop. The workshop was
an intensive 3-day meeting that took
place from July 13 to 15, 1979, in which
academic staff, graduates and govern-
ment officials participated. The Ministry
of Law and Justice as our primary em-
ployer and the institution most concerned
was tepresented by a strong four-man
delegation headed by the Permanent
Secretary. Chief legal advisers from most
government institutions and High Court
and mass organization tribunal judges
also participated. In addition, a Higher
Education Commission representative
and the Academic Vice-President of the
University participated both as lawyers
and in their official capacity. The work-
shop was a complete success in terms of
the far-reaching policy decisions it re-
commended. The implications of these
recommendations and their implementa-
tion is of course a longterm project to
be carefully worked out by the Faculty.
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Further details can be gathered from the
minutes of the workshop, which are
attached as Appendix I, and its 21-point
resolution attached as Appendix II.

. Curriculum  Based on the suggestions
of the Curriculum Workshop as well as
on further Faculty discussions, the new
curriculum has already been prepared
for implementation from academic year
1979-80 onwards, Curricular experiman-
tation is, of course, an on-going process,
and the curriculum will have to be re-
viewed at vearly intervals.

Research and Pablication

The Faculty has long been aware of the
fact that research and publication are
vital components of teaching in the Uni-
versity. In a professional school such as
the Faculty of Law, research and publica-
tion assume even greater importance,
Thus, although the acute staff shortage
made research and publication nearly
impossible in the past several years, the
Faculty decided that a courageous new
start has to be made in these areas.

. Journal of Ethiopian Law. With this in
mind, the Faculty has revived the Journal
of Ethiopian Law. A staff of editors has
been named; articles, cases and comments
have been solicited; and an editorial
board has been established. The Journal
is a very delicate institution, as it is
not only a forum for relevant research
but provides an organic communication
medium for the legal profession both
within the country and internationally.
Morover, this publication has to portray
Ethiopia’s revolutionary socialist strides
in basic law as well as to give an accurate
picture of technical legal issues, Thus the
editorial board of the Journal has been
selected with care to include high go-
vernment officials, sentor judges and
senior faculty members. The composi-
tion of this all-lawyer group is intended
to gather top-notch legal experts and
politically competent individuals to as-
sure the quality of our publication. At
the time of writing this report, the first
issue of the Journal is being sent to the
printer. I should express the Faculty’s
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. Inter-University Cooperation.

gratitude for the active encouragement
the University administration has shown
in the revival of the Jpurnal.

. Consolidated Laws of Ethiopia. Another

publication which the Faculty has de-
cided should be revived is the Consolidat-
ed Laws of Ethiopia, The new laws that
the Provisional Military Government of
Socialist Ethiopia has promulgated have
yet to be consolidated. The work, how-
ever, is vital for many governmental and
popular institutions, Editors have been
appointed and the work is under way.

., Faculty and Individual Research., In ad-

dition to their teaching, faculty-wide
and university-wide administrative duties
Faculty members have also been involved
in faculty and individual research pro-
Jects, of which the Journal of Ethiopian

Law articles and comments are the first
fruits.

External Relations

No Faculty can stand alone, and, in a
professional school particularly, the need
to be In constant touch with realities
outside the Faculty is an absolute neces-
sity. The Faculty of Law has these years
tried various strategies to be in touch
with other institutions.

At the
academic level we have made a good start
in mutual cooperation with two socialist
universities, namely Warsaw University
in Poland and Leipzig Karl Marx
University in the German Democractic
Republic, We have acquired two assis-
tant professors from Warsaw School of
Law and Administration on two-year
contracts. We also had a visiting professor
from Lepizig, for five weeks in 1979,
In addition to lectures in the Faculty,
the visiting professor gave a successful
public lecture on socialist constitutions
to a packed body of over 1500 university
students. These are initial efforts which
should continue by way of exchange of
teachers, students and publications to
make the cooperation fruitful.

. Cooperation with Governmental Institu-

tions. As to our relationship with our
alumni and government officers, the



Curriculum Workshop earlier mentioned
and the Journal have been two very good
vehicles for vital and relevant communica-
tion. The High Court and Supreme Court
Presidents have already promised us
their full cooperation in acquiring copies
of court decisions both for mmstructional
and research purposes. Moreover, law-
yers in government offices have shown
interest in our Faculty and have promised
to supply us with current legal material
which should greatly enhance the ins-
truction and research quality of the
Faculty.

Staffl Recruitment

As pointed out earlier, staff shortage
has been our number-one problem. We
have taken several steps to alleviate the
problem: (i) On a temporary basis one
immediate sclution to the problem has
been that of hiring part-time instructors
from among qualified and highly compe-
tent government officials. But this clearly
has its disadvantages, as these officials
are busy individuals whose primary
commitment is elsewhere. We will con-
tinue to use part-time instructors where
absolutely necessary, but on a much
diminished scale. Particularly where we
lack competent stafi members qualified
in highly technical areas, the use of part-
time instructors is one. way out of the
problem. (ii) The employment of ex-
patriate staff is also another way of ai-
leviating the problem. Expatriate staff
are particularly welcome because of the
experience they have from other develop-
ed socialist legal systems as well as their
experience from other academic institu-~
tions. (iii) The major method of solving
staff shortage, however, remains the re-
cruitment of qualified and highly compe-
tent Ethiopian lawyers. Academic pur-
suits form a life-long career, and law is
necessarily intertwined with social realit-
ies. These two factors combined force us
to concentrate on the last-mentioned
approach to solving the staff shortage
of the Faculty. Here some headway is
being made. Three new staff members
have been recruited and two others
have returned from further studies abroad.
Thus, it is with a sense of accommplish-
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ment and relief that I report the Faculty’s
movement in the right direction as far as
staff recruitment is concerned, QObviously
what we have is a young and relatively
inexpericnced staff. ¥s professionaliza-
tion is a long-term process for which
research and further training opportuni-
ties have to be made available. Short-
term summer sessions such as have been -
made available the last two summers
and this summer, in which several faculty
members visited the USSR and GDR,
are welcome. But more substantial longer-
term exposure to research and traiming
in appropriate institutions will haye to
be planned so as to achieve the maximum.
Finaily, let me point out that we have
several staff members undertaking further
studies, whose return is eagerly awaited.

Degree Students Statistics

The academic years 1978-80 saw the
Faculty enroll a larger student popula-
tion than ever before. A healthy trend
has also been started of accepting a re-
latively large group of female students,
thus opening the legal profession to
women. As a matter of fact, more female
students have been accepted these years
than in all previous years put together,
Still, the female student population is
not more than 10 per cent of the total.
The breakdown of the students enrolled
in the Faculty these years is as follows:

Class 1978-79  1979-80
Entering Law Class 100 students 85 students
Law 1 ” 67 » 87 ”

” II a1 37 L1 60 k]
EL ) III 7 26 3% 43 an
LE Iv £ 23 1 14 s
Evening LL.B * 20 To22 »

Of these, 40 students have graduated
in 1978-79 from the Law IV and Advanc-
ed Law III classes and 75 students are
graduating in 1979-80 from Law IV,
Law III and Evening LL.B class,

VI. Law Programmes

In the past the Faculty experimented with



various levels of law programmes in-
cluding those leading to the LL.B Degree,
the Diploma and the Certificate in Law.

Diploma in Law Programme. After con-
sultation with many government organi-
zations, a 2-year Diploma in Law pro-
gramme has been started in the academic
year 1979-80 and 100 students have
enrolled. This programme, whose lan-
guage of instruction is Amaric, is geared
towards enhancing the quality of muddle-
level legal workers in government. To
begin with, the programme is being offer-
ed only in Addis Ababa, but if circum-
stances are favourable, there is no reason
why it cannot later be made available in
other regional cenires.

Other Programmes. Once fully staffed
the Faculty should probably think of
continuing to offer evening LL.B. pro-
grammes. It is also timely to start think-
ing of an LL.M. programme as well
as various short term programmes tailored

to meet specific needs such as mass
organizations’ tribunals etc., These are
matters for consideration in the future.

VII. Looking Ahead

The Faculty is fully aware of its great
responsibility to provide the trained
legal man-power needs of today’s and
tomorrow’s Ethiopia. Education, more-
over, is neither limited to one type of
programme, nor to class instruction.
To furnish a better focus on justice and
law in a fast evolving society is a difficu]t
if challenging and exciting task. The
Ethiopian Revolution, which in the final
analysis is a quest for justice social
Jjustice - is the lodestar directing the efforts
of the Faculty. And the Faculty con-
fidently looks forward with the hope
that it will overcome whatever difficul-
ties arise and continue to become the
source from which lawyers emanate to
serve Socialist Ethiopia in its quest for
justice.



Appendix I

ADDIS ABABA UNIVERSITY
FACULTY OF LAW
MINUTES OF THE CURRICULUM WORKSHOP HELD AT AMBO
JULY 1315, 1979

Participants:-

Dr. Fasil Nahum
Ato Kebede Gebre Mariam

Ato Bililiegn Mandefro

Maj. Abebe Guangul
Ato Abebe Workie

Ato Abraham Tesfaye
Ato Alemu Denekew

Ato Assefa Birru

Ato Assefa Liben

Ato Fisseha Bayih

Dr. Z, Galicki

Prof. G. Krzeczunowicz
Dr. H, Leszezyna

Ato Shimeles Hussien

Ato Solomon Jiru

Ato Tamiru W, Agegnehu
Ato Tekeba Ayalew

Dr. Worku Ferede

Ato Worku Tefara

Ato Yittayih Zelalem

Ato Yoseph G. Egziabher
Ato Belaynehe Seyoum
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Legal Adviser, Ministry of Transport &
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President of the Labour Division, High
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Assistant Professor, Faculty of Law
Professor, Faculty of Law

Assistant Professor, Faculty of Law
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poration

Labour Relations Head, Ministry of In-
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Addis Ababa Overall Urban Dwellers
Association Tribunal Chairman

Research Head, Higher Education Com-*
mission

Assistant Professor, Faculty of Law
Assistant Lecturer, Faculty of Law
Lecturer, Faculty of Law

Lecturer, Faculty of Law, Secretary



The workshop came to order at 3:00
pm. on July 13, 1979, The Dean invited
the Academic Vice President to open the
workshop. The Academic Vice President in
his opening speech said that as law isa
reflection of the economic base a number
of changes have been taking place in the law
as the political economy of Ethiopia has
been drastically changing in view of its effort
to build a new social and economic system
based on justice, He noted that Higer Educa-
tion in Ethiopia is aimed at accommodating
the gains of the Ethiopian Revolution and
enhancing the contribution of education to
the development of science, techmology,
literature and other areas which directly
or indirectly affect the broad asses of
Ethiopia. He noted the objectives of Higher
Education as follows:-

a) to spread the understanding of scientific
socialism and make every effort where by
the theory could be successfully im-
plemented in practice;

b) to educate the young generation so that

the country can have trained manpower

which can intelligently dissect the pro-
blems of the broad masses and find the
best way of tackling them;

to contribute to the development of the
productive forces and engage in research
which will help enhance such contribu-
tion;

d) to produce a person who is "Red and
Expert™; a person who does not look at
the problems of society from only a
technical point of view but also from the
socio-economic and political conditions
of the country at large;

to provide on-the-job training to Ethio-
pians so as to enhance their cont ibution
to the development of the country; and

to do research in various fields and make
the results known to governmental and
mass organisations and find means and
ways whereby the results could be im-
plemented.

f)

He brfiefly mentioned the achievements
of the Addis Ababa University within the
last two years and noted:-
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the change of curriculum in the different
faculties to accomodate subjects of im-
mediate and practical importance to the
nation;

the establishment of a second medical
faculty with close cooperation of the
German Democratic Republic and parti-
cularly having close working relationships
with Leipzig Karl Marx University;

the establishment of postgarduate studies
so as to ameliorate the acute shortage
of skilled manpower in the country and
particularly the shortage of teachers in,
the University;

the merger of a number of departments
under the umbrella of the Faculty of
Social Sciences so as to avoid the un-
necessary duplicity of functions and en-
hence their efficiency.

the maintenance of a close working re-
lationship with the Leipzig Karl Marx
University in GDR, with Belgrade Uni-
versity Yugoslavia and with the Univer-
sity of Vilnius in the Soviet Union.

Thereafter, the Chairman of the workshop,
Dr. Fasil Nahum made an introductory
remark. He noted that the Ethiopian Re-
volution is a quest for social Justice and
maintained the fact that this cannot easily be
achieved without having a lawyer who is a
policy making component of the overall
administration. He also said that the work-
shop is aimed at revising the curriculum of
the Faculty of Law in the light of the develop-
ments in the country, The Dean said that
eventhough the faculty does not aim at
producing politicans, its main objective
should be at producing a technically com-
petent and a politically attuned lawyer. He
further noted the indispensable nature of
the following important components:-

a) quality of the staff,
b)
c)
d)

€)
£)

size of the staff,
kind of students,
type of classes held,

Research work,

programmes offered,



g) method of teaching, and
h) type of teaching materials etc.

On the status of the faculty, he said that
before the Revolution the faculty had over
20 staff members teaching over a hundred
students, whereas currently the number of
staff members has been reduced to 10 and
the number of students has tremendously
increased to about three hundred. The faculty
is currently trying to ameliorate the situation
by recruiting more staff so as to enable it
undertake the difficult task lying ahead of
reviving the faculty. He further noted that
inspite of the small number of staff the
faculty has revived its Journal of Ethiopian
Law and the first issue is going to come out
soon, The Chairman explained some courses
that were introduced in the curriculum after
the Revolution. He noted these as follows:-

1. Theory of state and Law,
2. Advanced Political Economy,
3. Sociology of Law, and

4. Law of Public Enterprises and Co-opera-
tives

He also noted that students take the following
subjects before coming to the faculty of law:-

1. English language

2. Quantitative Methods for Social Scientists
3. History of Ethiopia

4. Geography of Ethiopia, and

5. Marxist Thought

Finally, he concluded by saying that the
curriculum of the faculty could well improve
by the inteligent and mature contribution
of these distinguished participants, This, he
noted, will certainly have a cumulative effect
on the administration of justice in Ethiopia.

Thereafter, there was a general discussion
as a prelude to the curriculum of the Law
Faculty. The following questions were posed
by the participants and were answered by
the Chairman of the workshop and the Aca-
demic Vice President.

Q 1 It seems that the problem of recruitment
of staff arises from the fact that the
University offers lower pay than other
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institutions. What measures have been
taken to alleviate the situation?

The University worked out a salary
scale which was more realistic and which
could attract experienced people, but
it has not yet been put into effect
and it appears to have been consxdered
premature under the present cirguf-
stances. Currently, the University*is
operating on the salary scale imple-
mented 17 years ago, Despite these
factors, the University has recruited
89 graduates of outstanding performance
last academic year and it is hoped that
about 80 more will be recruited at the
end of this academic year.

Q. 2 Taking into account the developments
in the country, there is a dangerous
trend of anti-law and anti-lawyer ten-
dency and there does not seem to be
much change in this position. What
are the possible measures to curb this
tendency before it goes to unpreceden-
ted dimensions?

I

Within this transitional period, there
could be a misunderstanding of law
and its role in Socialist Ethiopia. Some
kind of education could be given through
the mass media about the role of law
and lawyer in Socialist Ethiopia by the
Ministry of Law and Justice in co-
operation with the Bar Association
and the Faculty of Law.

Q. 2 The duration of legal studies leading
to a Bachelor of Laws has been reduced
by one academic year. Does not this
negatively affect the standard of the
Law School?

Legal Education as any other education,
should not necessarily be streamlined
with that of certain countries abroad.
Rather, it should be offered in light
of the needs of the country. Hence,
courses have been included in the cur-
riculum after evidence of the fact that
they will contribute to solve practical
problems that may arise. We have ob-
tained feed-back from outside experts
and the shortage in the duration is being
emined not to affect the stamdard.



Q. 4 As students after graduation eventually
will have to serve the nation, it would
be necessary to acquaint the students
with the practical application of law
in the courts and other institutions.
Hence would it not be better to orient
them with law in practice?

A. This is something that has to be dis-
cussed in this workshop. Certainly, it is
very important to work in collaboration
with the Ministry of Law and Justice
so0 that students could be given practical
training in the legal field.

Q. 5To train a lawyer means to train an
individual who is a policy making com-
ponent and this entails the knowledge
of Management, Economics, etc. Thus,
would it not be necessary to increase the
length of time for legal education?

A. The length of legal education can not
be separately viewed from general poli-
cies on University education. The Uni-
versity wide decision has already been
made, but there is no reason why the
workshop can not discuss it.

The discussion of the curriculum of the
Faculty of Law then followed. The Chairman
explained that students attend two terms in
the common programme before they come to
the Law School, Therefore those entering law
I students fake, according to the draft cur-
riculum, Logic, Sophomore English, Intro-
duction to Civil Law, Introduction to Pshy-
chology and Introduction to Soctology if pos-
sible. The following views were expressed
about the course offerings for entering Law
I students:

i) Courses like Logic, Introduction to
Psychology, Introduction to Sociology
be scrapped out of the curriculum be-
cause they do not have direct relevance
to legal studies. Besides, taking into
account the length of time of legal
studies that has been shortened, it
would be quite pertinent to concentrate
on strengthening the legal foundation
of the students. More credit hours be
alloted for English due to the fact that
a student cannot proceed successfully
in the law school without a good com-
mand of the English language.

ii) A lawyer in Ethiopia is supposed to be
not only a technician of the law but.
also a policy maker. The country at
present requires lawyers who bear in
mind the important Marxist principle
which says that law can not be isolated
from the politico-economic conditions
prevailing at a certain time. This re-
quires a good background of Pelitical
Economy, Economics and other re-
lated subjects.

After a Iong discussion the workshop
agreed on strengthening the legal foundation
of the students by providing introductofy
law courses at this juncture and on providing
more credit hours for English in view of the
fact that the students’ understanding of
law is subject to their good command of
the English language,

The following views were expressed on the
subjects offered:

LAW 1
i) Theory of State and Law

a) The course as it presently stands does
not cover Ethiopian constitutional
developments, constitutional history
and future trends in constitutional
law in the FEthiopian contest.

b) The course does not sufficiently cover
dialectical and historical materialism
and this should either be treated
adequately under the above course
or be a separate course by itself,

¢) The course being very relevant to
present day Ethiopia and of wider
scope, it is quite necessary that the
subject be dealt within threc semes-
ters.

Aftern having scrutinised the various agru-
ments, the workshop recommended that
the course cover comparative constitutional
developments, constitutional history and
future trends in the Ethiopian context and
taking into account the fact that the subject
should cover a wider scope than what it
currently encompasses, the course be given
more credit hours,



Legal Whriting

a)

b)

A good lawyer is a specialist in thinking
and expressing himself. His thought is
analytic and precise, his expression clear
and forceful. Legal problems come in
a jumble. Both facts and law are at best
only partially organised when you begin
a problem. The facts often come from
laymen who usually are unable to sepa-
rate relevant from irrelevant facts. The
law, of course, is found in a mass of
code articles, proclamations, decrees,
judicial opinions, articles in periodicals
and treaties. The lawyer must sort out
which facts and which laws are imporiant
and useful. Therefore to do justice to
the subject more credit hours must
be given to legal writing and also legal
method be given as a separate course
during the first semester,

Legal writing also means separating of
a problem into its component parts in
such a way that the overall problem can
be solved by the resolution of the subor-
dinate problems. Good legal writing in-
volves more than clarity: It also must
be persuasive and cogent. The writing
must not be monotonous and uninspiring.
All this cannot easily be communicated
to the student within one semester. To
convey a sufficient dosage of legal writing
to the student and to obtain a satisfactory
feed back from the student, it is much
better to divide the subject into legal
method and legal writing and offer these
courses consecutively.

The workshop later recommended that
the course entitled ‘Legal Method’ be
given during the first semester and 'Legal
writing’ during the second semester of
Law L

Administrative Law

a)

In view of the growing role of the state
in planning the activities of different
state organs and in regulating and or-
ganising social and economic life, the
role of administrative law becomes
crucial and a good background of this
subject helps in dissecting the various
problems of state organs and their dif-

ferent roles in the overall objective of
state activities and hence it would be
necessary to maintain the number of
credit hours alloted in the draft curri-
culum.

b) As the course entails the knowledge of

: different aspects of law it may be ap-
propriate to offer this course towards
the end of the programme of legal studies.
The workshop agreed that for the mo-
ment the course be given in two semesters
in law L

Law I

Property and Land Law

a) This course as it currently stands in the
draft curriculum is offered simultaneously
with the law of contracts. In principle,
students should be given the notion of
property in advance before they enter
into studying what a person can do to
property. Therefore, it would certainly
be appropriate to offer property and
land law before offering the law of con-
tracts.

-

b) There are a number of notions in con-
tracts which will help in making the
student fully understand property and
land law. Taking into account the fact
that they are interdisciplinary courses,
it would not do any harm if students are
offered the courses simultaneously.
The workshop later recommended that
Property and Land Law be offered before
contracts but as to when to offer the
courses, the faculty should work out the
details,

Law of Public Enterprises and Co-operatives

The course outline does not cover the
status of unincorporated associations
and that of partially nationalised com-
panies. As these areas have great practical
significance, the subject should accom-
modate these areas.

The instructor later accepted to accom-
modate this recommendation.

Labour Law

a) The course outline seems to concentrate
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b)

on the Labour Proclamations and it
does not properly cover Thistorical
and comparative materials. The subject
should be supplemented with practical
labour problems in Ethiopia.

As labour and management in all places
and at all times have close working re-
lationships, a good treatment of Labour
Law should accommodate some aspects
of management. This may be done by
introducing management law which is
of immediate relevance to the subject,

The course should go to the extent of
analysing the legal status of certain kinds
of workers which are not governed by the
Labour Proclamation such as dock-
workers and pilots. A study of the ILO
conventions which have been ratified by
Ethiopia and their pracitical significance
is also important.

The workshop recommended that the
course be widened to cover historical
and comparative materials as well as
the study of some aspects of management
which is of immediate relevance to the
subject. The ILO conventions ratified
by Ethiopia as well as the legal status of
certain types of workers i.e. pilots, dock-
workers ete be well accommodated within
the course outline.

Tax Law

a)

b)

As this subject covers principles of taxa-
tion as they relate to economic develop-
ment with special emphasis on income
and land tax and as this other aspects
of tax law are covered under administra-
tive law, it does not warrant the provision
of one semester.

The course could be made broader than
it is 80 as to cover the budget system,
finance system, tax system of public
corporation, fiscal policy of banking
etc. and it could be given a broader name
"Public Finance Law.’

The workshop recommended that "Public
Finance Law’ be given as a subject re-
placing tax law and cover the contents
mentioned in (b) and that careful scrutiny
of the contents of administrative and
Public Finance Law be made to avoid
unnecessary duplication,.
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Civil and Criminal Procedure

The workshop recommended that both

courses not be given simultaneously so as to
avoid confusion. The details as to when to
offer Civil or Criminal Procedure is left to
the faculty to decide,

Law 11
Public International Law

a)

b)

The instructor mentioned that general
topics such as historical developmrent of
International Law, sources and subjects
of International Law, territor¥, Inter-
national Law of the sea, air and space
law etc. is covered .under the course
outline. Greater emphasis was not put
on air and space law due to the shortage
of time in the term system and that when
we go back to the semester system, it
would be possible to cover Public Inter-
national Law sufficiently.

QOwing to the growing involvement of
Ethiopia in shipping and air transport,’
it is better to give dué emphasis to Inter-
national air and space law as well as the
law of the sea.

The workshop recommended that due
emphasis be put on the above two topics
within the ambit of Public International
Law.

Commercial Law

a)

b)

The subject being of a wider scope, it is
difficult to adequately treat all the re-
levant components of the subject in 2
semesters. It may be quite necessary that
the subject be given in three semesters.

The course should cover contract of
carriage and the law of bankruptcy since
these topics are relevant.

The workshop agreed that the contract of
carriage and the Law of bankruptcy be
covered within the course outline.

International Trade Law

a)

As the subject is of a wider scope, it
could not be adequately treated in one
semester,



The workshop agreed that more credit
hours be allotted for the course,

Private International Law

a) The basic objective of this subject boils
down to the determination of jurisdic-
tion. The subject does not have great
practical relevance and that it would
be appropriate to replace it by Maritime
Law due to the growing involvement of
Ethiopia in maritime transport.

b) Private International Law is quite im-

portant taking into account the fact

that the country is having contacts with
different parts of the globe. To be an all
round lawyer, a student should take
private international law. The workshop
recommended that Private International

Law be an elective course and be replaced

by Maritime Law. But as regards the

Iack of competent staff to teach the sub-

ject, some participants suggested that

it is possible to obtain experts in this
field on a part-time basis,

Natural Resources

a) The subject is normally treated under
Administrative Law and taking into
account the course outline, it may create
some duplication if treated under ad-
ministrative law.

b) The subject involves the analysis of
important policy considerations like the
granting of rights, etc. and that justice
could be done to the subject only if

separately treated.

The workshop agreed that the instructor
update the course outline in the light
of new developments.
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Senior Research
a) The quality of Research has been pro-
gressively going down and that it would
be appropriate to replace it with a term

paper.
b) Senior Research is extremely importapt
and as we do not have a research tmdi-
tion, it would be appropriate to acquaint
the student with research before he
graduates, This will also enrich the libra-
ry with Research materials.

It would be appropriate to focus Re-
search on subjects which have immediate
relevance to the country’s needs as well
as on areas which will have a positive
cumulative effect on the increase and
distribution of production. But students
should not be overburdemed hence it
would be appropriate to move legal
drafiing to Law II and to provide one
semester for Senior Research.

]

It was agreed that Legal Drafting be offered
in Law II. Sepior Seminar in the first semester
be replaced by elective which may be given
as a Seminar depending on the development
of the course, Senior Seminar in the second
semester to be replaced by Sociology of Law.
And Senior Research be strengthened by
requiring a much more programmed and co-
ordinated relationship between the adviser
and students.

The workshop came to a successful close
at 2:00 p.m. on July 15, 1980 after a 21 point
resolution was unanimously adopted.



Appendix II

RESOLUTIONS OF THE CURRICULUM WORKSHOP
OF THE FACULTY OF LAW.,

The workshop on the Law School Cur-

riculum cognizant of the legal manpower
needs of the country and having discussed
the proposals submitted by the faculty, sub-
mits the following resolutions for the con-
sideration of the Faculty in finalizing its
curriculum,

The workshop resolves that:

1.

Greater stress should be put on strength-
ening the legal background of the students
during Third Term of the Preparatory
Programme of the University. The
students’ understanding of law being
subject to their good command of the
English language, it was agreed to provide
them with an intensive English course
with more credit hours in the Third Term.

The subject “Theory of State and Law”
should also cover comparative con-
stitutional developments, constitutional
history and future trends in constitutional
law in the Ethiopian contet, Taking into
account the fact that the subject should
cover a wider scope than what it cur-
rently encompasses, the workshop re-
commends that it be given more credit
hours than proposed.

The course “legal method” be giveninlaw
I during the first semester and legal
writing during the second semester.
In view of the fact that the student should
have a good understanding of Iegal
method and legal writing and as this is
extremely essential in the practical field,
it was also resolved that in both semesters
the courses should carry more credit
hours but that the faculty be given the
discretion to increase or decrease the
credit hours,
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4,

8.

“Administrative Law> be given ifs proper
share in the curriculum. It was resolved
that for the moment the course be given
in two semesters in law I taking into”
account the growing role of different
state organs in regulating and organising
social life in general and the growing
role of the state planning functions in
particular,

The Law of Property and Land Law be
offered before contracts because the
student should first be well oriented in
notions of property and land law before
embarking on a study of contractual
relations concerning property. It was
agreed that the faculty should work out
the details, when exactly the course
should be given.

In the interest of the student, Civil Pro-
cedure and Criminal Procedure not be
offered simultaneously to avoid confusion
and that if possible, the courses be given
in different semesters.

The status of unincorporated associations
and partially nationalised companies be
well accommodated within the ambit of
the Law of Public Enterprises and Co-
operatives.

Tax Law be replaced by Public Finance
Law which should include among other
areas, tax law, the budget system, the
finance system and the public law aspects
of Banking. Every effort should however
be made to avoid overlapping and un-
necessary duplication with other courses
and particularly administrative law,

The course on labour law not be based
solely on the labour proclamation but



10,

11.

12.

13.

14,

be widened to cover historical and com-
parative materials. If it is possible, stu-
dents should also be given training on
some aspects of management which is
of immediate relevance to the subject.
The legal status of dockworkers and
pilots and other specialized labour with-
in the Ethiopian labour legislation must
be well treated and that the TLO con-
ventions, which have been ratified by
Ethiopia, and their practical implications
must receive adequate treatment, The
subject should be enriched by supple-
menting it with practical labour pro-
blems in Ethiopia and this should be
done by maintaining close contacts
between the Law Faculty and the Minis-
tries of Law and Justice and Labour
and Social Affairs.

Owing to the growing involvement of
Ethiopia in shipping and air transport,
the law of the sea and air and space law
be given due emphasis in Public Inter-
national Law,

Taking into account the growing impor-
tance of international economic law and
commercial interdependence of nations,
international trade be given more credit
hours, the number being left to the Facul-
ty to decide.

The Contract of Carriage and Law of
Bankruptey be covered under Commer-
cial Law,

Private International Law be an elective
course, and be replaced by Maritime
Law in view of the immediate and prac-
tical importance of the field.

The instructor update the course on
the Law of Natural Resources, in the
light of new developments in the country.
Whether it be a semester course was
left to be decided by the faculty.
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15.

16.

17.

18.

19.

20.

21,

In view of the rather tight programme
of Law III, it was resolved to offer legal
Drafting in Law 11, to discard semior
Seminar and replace it by electives and
strengthen the proposal on Senior Re-
search by requiring a much more pro-
grammed and coordinated relationship
between the advisor and students. It
was resolved that the advisor create a
forum where each student would present
and defend progress reports and that
in the second semester programmes be
worked for a weekly meeting.

Students should have some knowlédge
about the practical application of the
law and to this end close working re-
lationship be maintained particularly
between the ministry of Law and Justice
and the Faculty of Law. It was also
resolved that Moot Court be revived and
accomodated within the programme of
the Law School as an important com-
ponent of their training.

Legal drafting be given in Law II, elec-
tives be given to Law III students during
semester I and that Sociology of Law
be offered during semester II replacing
senior seminar.

Senior Research be a two semester course
as indicated in Resolution No. 15

That the following courses inter alia be
offered as electives:-
a) Administrative Contraects,
b) Islamic Law
¢) Law and Economic Planning, and
d) Mass Organizations,

The curriculum has otherwise been adopt-
ed as proposed by the faculty.

This kind of Workshop should be held
at least once a year.






ROMAN ORIGINS OF THE ETHIOPIAN
“LAW OF THE KINGS” (FETHA NAGAST)

Peter H. Sand*

The affinity between Ethiopian law and
European law, especially Roman law, has
often been pointed out, particularly by the
draftsman of the Ethiopian Civil Code of
1960, Professor René DAVID, who specifi-
cally alludes to the Roman origins of the
Ethiopian “Law of the Kings”, the aacient
Fetha Nagast.l Yet for all we know, direct
contact between the Roman and Ethiopian
empires never were very close, not with-
standing certain attempts during the region
of Roman Emperor Constantine.? It should
appear surprising, therefore, to see so vague
an affiliation relied upon for the drafting
of modern legislation in Ethiopia wunless
this affiliation can be proved to have existed.,

The present essay is an attempt to identify
the genuine link between the ancient laws
of Ethiopia and the ancient laws of Rome.

I. TEXTS

In the universal field of comparative legal
history, Ethiopia still is an unknown country3.
The principal reason is, of course, the lin-
guistic barrier: Scriptures in Ge’ez have been

as inaccessible for comparative legal analysis
as Roman texts would have been without
the international academic community’s
knowledge of Latin.

Speculations. Fifty years ago, Sherman and
Wigmoare could thus offer no supporting
evidence for their starting statements about
“the present legal systém of Abyssinia being
based on the Roman law of Justinian™,
“deteriorated from its original Roman purity”4
yet still belonging under “the Romanesque
type”.5 The probable basis’ for this claim
were [9th century travel reports on a mys-
terious Ge’ez book called Fetha Nagast (Law
of the Kings) which some foreign travellers
described as “an Aecthiopic translation of fhe
code of Justinian”.¢ The rumor may indeed
have originated with a dictum by the Anglican
missionary Gobat, according to whom the
Abyssinians attributed the authorship of that
book “to Constantine instead of Justinian” 7
Subsequent writers added the suggestion
that the Fetha Nagast “more or less repro-
duces the book of Moses and the precepts
of the Gospel, with a few laws from the code

*  Former instructor at the Faculty of Law Haile Selassie I University now working with F.A.Q. in Rome

1. R. David, 4 Civif Code for Ethiopia: Considerations on the codificatoin of the Civil Law in Africa Countries

37 TULANE LAW REVIEW 187, 192 (1962-63); see also R. Daivid, Les sources du code éthiopian, 14
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of Justinian™;% or else “the Mosaic codex,
apocryphs and synods of the apostles, and
decrees from the Theodosian and Justinian
legisiation™.?

Manuscripts. After Isenberg sent a copy

of the Fetha Nagast to London in 183710,

Dillman discovered that an earlier manuscript
already existed in the collection brought to
England by PBruce in 1774, albeit under an
erroneous description.!t Rocher d’Héricourt
brought a copy of the “venerated book™ to
Paris, as a gift to the king of France from
the king of Shoa.? The first summary of
contents was published by Ruppell in 1840,
on the basis of a manuscript and personal
information he had obtained from an Ethio-
pian scholar, Liq Atkum 13 and in 1843 the
orientalist Von Ewald recorded another manu-
script, received through the missionary
Krrapfi4.

A windfall of texts came with Lord Napier’s
military expedition in 1868, when the British
army after its victory over Emperor Theodros
stormed the royal treasure-house at Magdala.
The loot was auctioned off on the spot, with

Richard Holmes of the British Museum as
one of the biggest bidders; 15 and by 1877
Wright’s catalogue could list no less than 11
manuscripts of the Fetha Nagast in the mus-
uem!S, In 1899 Conti Rossini recorded a
total of 20 authentic texts in European libra-
ries,17 and in 1910 there were at least 24.18
Their number today is probably closer to 30
(and certainly higher than the figure of 5, as
given by Graven.i?) while the number of
unrecorded manuscripts currently kept in
Ethiopian churches and monasteries may
safely be estimated at well over a hundred.20

Printed editions. The next major advanece
in textual research was again prompted gc-
cidentally by military action. In 1890, as
part of preparations for the conquest of
Ethiopia, the Italian General Staff commis-
sioned the orientalist Ignazio Guidi to edit
and translate the Fetha Nagast, which was
to serve as a basis for colonial judicial ad-
ministration. The Italian army suffered a
shattering defeat from Emperor Menelik
at Adua in 1896 - but the Ge'ez edition of the
Fetha Nagast came out almost on schedule
in 1897, followed by the Italian translation

8. T. LEFEBYRE, VOYAGE EN ABYSSINIE EXECUTE PENDANT LES ANNEES 1839, 1840, 1841,

1842, 1843, vol. 1 (Paris 1545) XXXV.

9. G. SAPETO, ETHIOPIA: NOTIZIE RACCOLTE (Rome 1890) 60.
10, C.W. ISENBERG, ABESSINIEN UND DIE EVANGELISCHE MISSION, vol 2 (Bonn 1844) 90.

11. A. DILLMANN, CATALOGUS CODICUM MANUSCRIPTORUM BIBELIOTHECAE BODLETA~
NAE -OXONIENSIS: PARIS VII: CODICES AETHIOPICT {Oxford 1848) 25.; cf. J. BRUCE, TRA-
YELS TO DISCOVER THE SOURCE OF THE NILE, IN THE YEARS 1768, 1769, 1770, 1771, 1772
and 1773, vol. 1 (Edibngurg £ 1790) 496, vol. 2 (3rd ed. Edinburgh 1813) 407.

12. CE.X. ROCHER D’HERICOURT, VOYAGE DANS LE ROYAUME DE CHOA (Paris 1841} 316;
of. H. ZOTENBERGH, CATALOGUE DES MANUSCRITS ETHIOPIENS (GHEEZ ET AMAHRI-
QUE) DE LA BIBLIOTHEQUE NATIONALE (Paris 1887) 147.

13. E. RUEPPELL, REISE IN ABYSSINIEN, vol. 2 (Frankfurt 1840} 186; ¢f. R. MERTENS, EDUARD
RUEPPELLE: LEBEN UND WERK EINES FORSCHUNGS REISENDEN (Frankfort 1949) 145,

14. H.v. Ewald, Uber die athiopischen Handschriften zu Tubingen, ZEITSCHRIEFT FUER DIE KUNDE
DES MORGENLANDES 197, 198-199 n. 13(1843); see also v. Ewald, Uber eine zweit Sammiung Aethio-
pischer Handschriften in Tubingen, 1 ZEITSCHRIFT DER DEUTSCHEN MORGENLAENDISCHEN
GESELLSCHAFT 1 (1847), and cf. Krapf (infra note 35) 478.

15. A. MOOREHEAD, THE BLUE NILE (London 1962, paper back ed. 1964) 241, 276-278; ¢f. H.N.
STANELY, COOMASSIE AND MAGDALA (London 1874} for a detailed description of the auction,
which involved some 900 volumes of Ethiopian manscripts (and netted £ 5,000 for the solkdiers).

16. W. WRIGHT, CATALOGUE OF THE ETHIOPIC MANUSCRIPTS IN THE BRITISH MUSEUM

(London 1877) 219, 280-284,

17. C. Conti Rossini, Manoscritti ed opere abissine in Europa, 8 RENDICONTI DELLA REALE ACCA-
DEMIA DEI LINCEIL: CLASSE DI SCIENZE MCRALI, STORICHE E FILOGOGICHE (ser. 5)

606, 615(1899).

18.8. Euringer, Abessinien und der heilige Stuhl, 92 TUEBINGER THEOLOGISCHE QUARTALIS-

CHRIFT 339, 340 (1910).

19, 1. Graven, The Penal Code of the Empire of Ethiopia, 1 JOURNAL OF ETHIOPIAN LAW 267, 269

n 6 (1964).

20, On the Ethiopian collections in general see S. PANKHURST, ETHIOPIA: A CULTURAL HISTORY

(London 1955) 181,



in 1899.2! Apart from a short fragment pub-
lished in an earlier French library catalogue,22
this was the first printed version, based on
seven years’ painstaking comparison of the
best available manuscripts, with the assistance
of the Ethiopian scholar Kefla Ghiroghis.
It has remained the most authoritative edition
to this date so authoritative indeed that
the first Ethiopian Penal Code in 1930 re-
ferred to the Fetha Nagast by the page num-
bers of Guidi’s text.2? The printing of an
“official” Ambharic edition was begun in
Addis Ababa in 1935, interrupted by the
Italo-Ethiopian war, and finally completed
in 196624

Translations. Fragmentary Latin transla-
tions of the Fetha Nagast had been published
by Arnold (1841) and Bechmann (1889),2% and
an early Italian versiom by de Stefano in
1895-97,26 on which latter text the summary
German translation by Rein (1918) is based.2?
Yet Guidi’s translation remains the most
reliable one, It has been followed closely
by the subsequent Italian texts of de Castro
(1912) , Mauro da Leonessa (1931) and Rossi

Canevari (1934),28 and served as the principal
basis for the recent English translation by
Paulos Tzadua, edited by Strauss in 1968.2°

Contents. The first part of the Fetha Nagast
(chapters 1-22) deals with matters of ecclasies-
tic law, which are only partly of comparative
interest (e.g., chapter 18 section 2 on “chari-

table legacies’’30), The second, secylar part
(chapters 23-51) and the appendngdeal with
the following subjects:3!

23. Food, clothing, habitations and trades
proper for Christians. 24. Betnothal, dowry,
marriage and dissolution of marriage. 25.
Prohibition of concubmagé 26. Donation,
27. Loan, pledge and guwaranty, 28. Loan
for use. 29. Deposit. 30. Mandate. 31. Slavery
and the manumission of slaves. 32. Guar-
dianship. 33. Sale, purchase and related
matters. 34. Partnership. 35. Coersion and
duress. 36. Lease and rent. 37. Buildings,
waters and streets. 38. Commercial ventures.
39. Aknowledgment of debt, 40. Lost and
ownerless things. 41. Wills. 42. Successions.
43. Judges and judicial procedure. 44, Rights
and duties of the king. 45. Mls'cfllaneous

21.1. GUIDL IL FETHA NAGAST O LEGISLAZIONE DEI RE; CODICE ECCLESIASTICO E CIVILE
DI ABISSINIA (Rome 1897-99}; vol. 1 (Ge’ez text) was reprinted in 1936 and (in Asmara) 1964.
22. Zotenbergh (supra note 12) 145-146 (excerpts from chapter 37 of the Fetha Nagast).

23. See E. Cerulli, If nuove codice penale etiopico ed | suoi principii fondamentali, 12 ORIENTE MODERNG
392 (1932); 5. Lowenstein, 7ke Penal System of Ethiopia, 2 JOURNAL OF ETHIOPIAN LAW 384

n. 8 (1965).

24, Ge'ez text followed by Ambaric translation and comments. Fragments of the 1935 edition {chapters
23, 24, 25 and part of 26) are preserved in the National Library at Addis Ababa.

25. F.A. ARNOLD, LIBRI AETHIOPICI FETHA NAGAST, L.E. CANON REGUM CAPUT XLIV
DE REGIBUS (Halle 1841); J. BACHMANN, CORPUS IURIS ABESSINORUM : TEXTUM AETHI-
IOPICUM ARABICUMQUE AD MANUSCRIPTIORUM FIDEM CUM VERSIONE LATINA
ET DISSERTATIONE IURIDICO-HISTORICA : PARS I: IUS CONMUBII (Berlin 1889).

26. G. de Stefano, Il Fetha Nagast, AFRICA ITALTANA Nos. 293-321 (1895-1896); G. DE STEFANO)
IL DIRITTO PENALE NELL HAMASEN (ERITREA) ED IL FETHA' NAGHEST (Florence 18971

73-108.

27.G.X. HEIN, ABESSINIEN: EINE LANDESKUNDE NACH REISEN UND STUDIEM IN DEN
JAHREN 1907-1913, vol. 1 (Berlin 1918) 437-482.

28.L. DE CASTRO, COMPENDIO DELLE LEGGI DEI RE "FETHA-NAGAST™ (Liverno 1912);
. MAURO DA LEONESSA, TESTI DI DIRITTO ANTICH E MODERNI RIGUARDANTI GLI
ETIOPI {Codificazione canonica orientafe: Fonti: Fasc. 5, Rome 1931); R. ROSSI CANEVARI,
FETHA NEGAST: IL LIBRO DEI RE: CODICE DELLE LEGGI ABISSINE COM NOTE E RI-
FERIMENTI AL DIRITTO ITALIANCG (Milan 1934).

29. Abba PAULOS TZADUA, THE FETHA NAGAST: THE LAW OF THE KINGS (P.L. Strauss ed.,

Addis Ababa 1968).
30. See infra note 78.

31. The table of contents given here follows in general the English terminology of PAULGS TZADUA
(Supra note 29), with some medifications to reflect more accurately the subject covered by the chapters.
A Latin table of contents may be found in Dillmann (supra note 11) and a German one (Correcting
the one by Ruppell, supra note 13) in A. DILLMAN, VERZEICHNIS DER ABBESSINISCHEN
HANDSCHRIFTEN DER KOENIGLICHEN BIBLIOTHEK ZU BERLIN (Berlin 1878), and in
M. Bitmer, Review of I. Guidi, 13 WIENER ZEITSCHRIFT FUER DIE KUNDE DES MORGEN-

LANDES 370-381-385 (1899).



provisions from the Old and New Testament.
46, Penal provisions for blasphemy, apostasy
and sorcery. 47. Penal provisions for homi-
cide. 48. Penal provisions for sexual offences.
49. Penal provisions for theft. 50. Penal
provisions for drunkenness, usury, and mis-
cellaneous offences. 51. Regulations of the
church regarding heir, circumcision, con-
fessions and rule-making powers of the clergy.
Appendix: Successions.

II. SOURCES

The non-indigenous origin of the Fetha
Nagast is well reflected in its popular Ambaric
designation as yabaherya heg; i.e., “the law
from overseas” 32 According to a popular
myth, the law-book “fell from heaven during
the reign of (Roman emperor) Constantine”,33
while others attribute it to “300 holy men”.
Both legends are hear-say versions of the
Ge’ez preface, where explicit reference is
made to the 318 orthodox bishops assembled
at the Council of Nicaea (in 325 A.D.) who
allegedly produced the law-book at Emperor
Constantine’s request.34 According to a
tradition reported in the Amharic edition
of 1966, the Ethiopian Emperor Zar'a Ya'qob
(1434-1468) had the book brought from
Egypt and translated into Ge’ez.35 Ethiopian

church ftradition further has it that the
translator used an Arabic text based ona ¢
ompilation by an Egyptian christian named
Ibn AlX° Assal36

Coptic Nomocanon

When some of the obvious anachronisms
are eliminated, the immediate source of the
Fetha Nagast can thus be identified with
suffcient historical accuracy. Except for the
first part of the preface and for the appen-
dix,37 it is a literal translation38 of a well-
known coptic “nomocanon” originally writ-
ten in Arabic, of which some 30 autheptic
manuscripts are known in European -and
Egyptian libraries, with two printed edjtions
published in 1908 and 1927.39 The author of
the nomocanon is the Coptic Christian
scholar, as-Saff abu’l ibn al- Assal who lived
during the first half of the 13th century, the
“golden age” of Coptic literature (and not,
as the preface of the Fetha Nagast suggests,
during the reign of Constantine). Besides
serving as legal advisor to the 75th Patriarch
of Alexandria, Cyril HI Ibn Laglag (1235-
1243), he produced a number of literary
tworks, mainly on theological subjects.40

The “Assalides” were an old Coptic family
{Aulad al-Assal), high-ranking in govern-
ment offices and in scholarship.4! Since there

32, 8.D. MESSING, THE HIGHLAND-PLATEAU AMHARA OF ETHIOPIA (Diss. Univ. of Pennsyl-

vania, Pittsburg 1957} 309.

33. Rocher d’Héricourt (supra note 12) and Harris (supra 6); cf. E. HABERLAND, UNTERSUCHUNGEN
SUM AETHIOPISCHEN KOENIGTUM (Wiesbaden 1965)44.

34. See infra note 52,

35. Ambharic edition {supra note 24) 8 col. 1, cf. Paulos Tzadua (supra note 29) XVII; C.W. ISENBERG,
DICTIONARY OF THE AMHARIC LANGUAGE (London 1841) 212; J.L. KRAPF, REISEN IN
OSTAFRIKA AUSGEFUEHRT IN DEN JAHREN 1837-55, part 1 (Stuttgart 1858) 478; A. D’AB-

BADIE, CATALOGUE RAISONNE DE MANUSCRITS ETHIOPIENS (Paris 1869) 185.

The

referecne to Zar’a Ya'qob is probably an anachronism, and the translation is more likely to have been
made in the 16th or 17th century (the historical background of this “'reception” will be the subject of

a forthcoming monograph).

36. Ambaric edition 519 col. 3; cf. Paulos Tzadua XVII n. 18. Ibn al’Assal is sometimes referred to as the
Arabic translator of a Greek original (Lefb’vre, supra note §, XXXVI n. 1), but more frequently as the
compilor of the text at the time of the Nicacan Council; on this anachronism see Dillmann (supra note

11) 29 nK_

37. On the Preface see infra note 52; on the Appendix, infra notes 73-76.

38. The Ge'ez translator did not in any way attempt to change the origin text, as suggested by E. HA MER-
SCHMIDT, AETHIOPIEN: CHRISTLICHES REICH ZWISCHEN GESTERN UND MORGEN
(Wiesbaden 1967) 77. On the contrary, much of the notorious linguistic defectiveness and obscurity of
the Fetha Wagast is attributiable to the very fact that the translation from the Arabic was too literal;
see the examnples given by Guidi ({(supra note 21) XII, and by Bittner (supra note 31) 377.

39. GIRGIS FILUTA'US "AWAD (ed.), AL-MAGMU’AS-SAFAWI (Cairo 1908); and MURQUS GIR-
GIS (ed.), KITAB AL-QAWANIN etc. (Cairo 1927); for a list of the manuscripts see G. GRAF, GES-
CHICHTE DER CHRISTLICHEN ARABISCHEN LITERATUR, vol. 2 (Vatican 1947) 401.

40. Biography and bibliography in Graf (s

ra note 39) 388-398. As-Saff is short for saff-ad-daula, i.e. “*friend

of government”; abw’l-Fada'if means '*father of virtues”
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were at least four brothers by the name of
Tbn al-'Assal, three of whom were active
as writers, there has been some confusion
as fo which of them actually wrote the nom-
ocanon: While an earlier, less well-known
version is attributed to the younger brother,
al-Mv'taman (ad-daula} abu Ishag Ibrahim
ibn al-"Assal,42 and while the second brother,
al-As'ad abu'l-Farag Hibatallah ibn al-" Assal
is known as the author of a compendium
on the law of successions,4? it now seems well
established that the authoritative second
version of the nomocanon was written by
the eldest brother, as-Saff ibn al-"Assal.#4
According to one of the oldest manuscripts,
it was completed in September 1238; and
despite its purely scholarly authority as a
“restatement of the law”, it rapidly became
a leading reference book for judicial practice
and a ““textus receptus”’ of the Coptic church
in Egypt.45

Coptic Iegal texts of this period were writ-
ten in Arabic, the Coptic language having
been abandoned as a vehicle for legal writ-

ing by the lith century. Unlike the ancient
Coptic papyri of the Greco-Roman period,46
they are thus part of what is generally grouped
as “Christian  Arabic literature™.47 The
Copts, as other Christian communities ving
under Islamic rule in Egypt, enjoyed a certain
degree of autonomy in civil matters, with the
church authorities exercising jurisdiction
(episcospales audientiae) mainly in matters
of family law and successions?® not uslike
the tolerated partial antonomy of Muslim
couris in present-day Ethipia.4? In contrast,
however, to the comprehensive Shari’al law
of Islam, Christianity did not provide its
followers with an elaborate legal system, In
search of a Christian “personal law”, beyond
the elementary rules of conduct that could. be
derived from the holy scriptures and from
various ecclesiastical sources, the Egyptian
Melchites about 1100 A.D). first turned to
Greek-Byzantine texts on civil law, and began
to translate them into Arabic.

Most of the resulting translations-compi-

41.

G. Graf, Die koptische Gelehrtenfamilie der Aulad al-’ Assal und ihr Schrifttum, 1 ORIENTALIA (N.S.)

42,

43,

44,

45.

47.

48.

49.

34, 129, 193 (1932).

Four of the manuscripts erroneously identify him as the author of the final nomocanon; but see the
introduction by Girgis Filuta’us 'Awad (supra note 39) 10, and Graf (supra note 39) 398-402, 407-414.

Reproduced in the two printed editions of the monocanon (supra note 39); see Graf (supra 39) 403-407.
Some of the manscripts of thes work seem to suggest a certain similarity with the successions chapter
{42) of the romocanon.

See A. Mallon, Ibn al-’ Assal; Les trois éevivains de ce nom, 6 JOURNAL ASIATIQUE (Ser. 10) 509
(19035); P. Dib. Lequel des ibn al-’ Assal est Pasutenr du Nomocanon 20 REVUE DE L’ORIENT CHRE-
TIEN 104 (1915-1917); A.J.B. Higgins, tbn al-’ Assal , 44 JOURNALE OF THEOLOGICAL STUDIES
73 (1943); Grafl (supra notes 39 and 41).

See. W. Selb, Kodifikationen im alteren orientalischen Kirchenrecht: Prolegomena zu einer Rechtsges-
chichte christlichen Ovrients, OESTERREICHISCHE LANDESREFERATE ZUM VIIL. INTERNA-
TIONALEN KONGRESS FUER RECHTSYERGLEICHUNG IN PESCARA (Vienna 1970) 22;
Iban al-’Assal (who expressly dedicated his nomocanon to use by lay judges) subsequently condensed
it into & “outshell” lawbook, which seems to have been equally popular, though less authoritative; see
Graf (supra note 3%9) 398, 403.

. See AL A, Schiller, Prolegomena to the Study of Coptic Law, 2 ARCHIVES D'HISTOIRE DU DROIT

ORIENTAL 342 (1938); A_A. Schiller, Coptic Decuments, 60 ZEITSCHRIEFT FUER. YERGLIECH-
ENDE RECHTSWISSENSCHAFT 192 (1957).

A. BAUMSTARK, DIE CHRISTLICHE LITERATUR DES ORIENTS, vol. 2 (Leipzig 1911) 27;
F. Coln, The Nomocanonical Literature of the Copro-Arabic Church, 56 ECCLESIASTICAL REVIEW
112 (1917); G. GRAF, GESCHICHTE DER CHRISTLICHEN ARABISCHEN LITERATURE:
vol. I: UEBERSETZUNGEN (Vatcan 1944) 556.

See N. Edelby, L’autonomie législative des chrétiens en terre d"Islam, 5 ARCHIVES D’HISTOIRE DU
DROIT ORIENTAL 307 (1951); L. WENGER, DIE QUELLEN DES ROEMISCHEN RECHTS
(Vienna 1953) 212, 553; B. Ducati, in 1 RIVISTA GIURIDICA DEL MEDIO ED ESTREMO OR-
IENTE E GIUSTIZIA COLONIALE 66 (1932): and W. Selb, Episcopalis audientia von der Zeit Kons-
tantins bis zur Nov. XXXV Valentinians I1L., 84 ZEITSCHRIEFT DER SAVIGNY-STIFTUNG: RO-
MANISTISCHE ABTELLUNG 162 (1967).

Imperial Proclamations 12/1942 and 62/1944 on the jurisdiction of Kadi and Naiba courts.
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lations30 were used and accepted also by the
Coptic community, not without some theo-
logical polishing: thus, the names of the later
Byzantine emperors of “kings” (considered
as heretics by the Coptic church) were simply
deleted from the headline, and their legisla-
tion indiscriminately ascribed to Constantine
the Great and the Council of Nicaca. This
pious forgery deliberate, and hardly due to
ignorance as suggested by Riedel51 - accounts
for the flourishing anachronism of the first
part of the Fetha Nagast preface, which in
fact repeats contemporary Coptic dogma,52
and for the mutilated title “Law of the Kings™

Byzantine Lawbooks

In his introduction, Ibn Al-’ Assal himseif
identifies the sources on which his nomo-
canon purports to be based. Besides a list
of holy scriptures and canons of the Coptic
church, which are relevant mainly for the
first (ecclesiastic) part,>3 the principal source
of the second (secular) part is described as

the “Canon of the Kings”, consisting of four
books said to have been “written at the Court
of the Emperor Constantine™34,

Among these four books, only three are
of interest to comparative law, the fourth
being the so-called “Precepts of the Old
Testament™35. Books, I, II and III of the
“Canons of the Kings” (cited in abbrevaition
as TS, MAK and MAG throughout the text
of the nomocanon and its Ethiopian trans-
lation) thus remain as the truly secular soutces
of the Fetha Nagast. A considerable amount
of research and polemics, by legal historians
and philologists, has gone into the task of
tracing and identifying these three books,
Renaudot, writing in 1713,56 first suggested
a connexion between them and Byzantine-
Roman law: “Illi vero Canones nihil ‘aliud
sunt quam excerpta ex Nomocanonibus
Graecis, Digestis, Codice Theodosiano et
Justinianaeo, Novellis Constitutionibus et
Basilicis, eo ordine disposita, ut Corpus
quoddam Juris constituant, unde lites inter

50. These translations were indeed practice-oriented and not a mere “self-assertion” of Coptic scholars vis-
a’-vis Islamic jurisprudence, as suggested by P. Koschaker, Review of d’Emifia, 59 ZEITSCHRIFT
DER SAVIGNY-STIFTUNG : ROMANISTISCHE ABTEILUNG 659 (1939). The Islamic practice of
placing local Christian communities under *Griik™ (i.e., Byzantine-Roman) law of personal status was
actually contined in the Ottoman Empire, under the miller system, untl the 20th centry; see B.H. Fresh-
field, The Official Manuals of Roman Law of the Eighth and Ninth Century, 4 CAMBRIDGE LAW

JOURNAL 34, 49 (1932).

51. W. RIEDEL, DIE KIRCHENRECHTSQUELLEN DES PATRIARCHATS ALEXANDRIN (Leipzig
1900) 296, assuming a confusion between Constantine the Great (306-337) and some of the later Byzan-

tine emperors also named Constantine.

52. The legand of the 318 orthodox bishops drafting a law-book for the Emperor Constantin at Nicaea can
be found at feast as early as 1320 in the Coptic encyclopedia of Sams ar-Ri’ssa abw’l-Barakar (ibn
Kabar), pattly translated by W. Riedel, Der Katalog der christlichen Schirften in arabischer Sparche
von Abwi-Barakat, NACHRICHTEN DER KOENIGLICHEN GESELISCHAFT DER WISSEN-

- CHAFTEN ZU GOETTINGEN: PHILOLOGISCH-HISTORISCHE LASSE (Part 5) 635 (1902);
and in the famour “History of the Copts™ by the Egyptian Akmed ibn "Abd as-Samad Tagi eddin al-
Magrizi {1365-1442), edited and translated by F. Wustenfeld, Nacrizi’s Geschichte der Copten, 3 AB-
HANDLUNGEN DER HISTORISCH-PHILOLOGISCHEN KLASSE DER KOENIGLICHEN
GESELLSCHAFT DER WISSENSCHAFTEN ZU GOETTINGEN 11, 32 (1845): “They blessed
(Constantin) an drafted for him the book of the laws of the kings and of the church, which confained
everything relating to administration and marriage, and they communicated a copy of it to the other

realms”

53. See the translation by Paulos Tzadua (swpra note 29} 5-9; cf, 0. Meinardus, 4 Study on the Canon Law
of the Coptic Church, 16 BUILLETIN DE LA SOCIETIE D’ARCHEOLOGIE COPTE (1961); and
C. de Clercq, Introduction & histoire du droite canonigue oriental, 3 ARCHIVES ¢’HISTOIRE DU

DROIT ORIENTAL 309, 347 (1947).

54. Preface, part 2; see Paulos Tzadua (supra note 29) 8. These “canon” also appear, though in different
arrangement, in the later compilations by Abw’l-Barakat (supra note 52) and by Makarios (partly trans-
lated in Riedel, supra note 51). See also infra notes 76 and 94,

55. A collection of rules extracted from the Old Testament, with a few Christian interpretations and additions
translated by B. Sanguinetti, Les préceptes de I’ Ancien Testament, 14 JOURNAL ASTIATIQUE (Ser.
5) 449 (1859) and 15 JOURNAL ASIATIQUE (Ser. 5) 5 (1860); cf. Riedel (supra note 51) 52, 130.

56. E. RENAUDOTIUS, HISTORIA PATRIARCHARUM ALEXANDRINORUM JACOBITARUM
AD, MARCO USQUE AD FINEM SAECULI XIIT (Paris 1713) 75.



Christianos possint judicari,” Subsequent
systematic studies of the texts yields the fol-
lowing results:

(a) Procheiron. About 1859, Amari re-
cognized the first book of the “Canons of
the Kings” as an Arabic translation of the
“Procheiron”, the famous “Manual” of
Roman law enacted about 879 A.D. by By-
zantine Emperor Basil [ the Macedonians,
This identification, first reported in 188338,
has been confirmed by Riedel; 5° and in an
Article-by-article comparison, Nalline traced
well over 100 TS citations from the Fetha
Nagast via the Arabic pomocanon back to
the Procheiron.60 The translation from Greek
to Arabic appears to have been made by
Melchites in the late 12th or early 13th cen-

“Canon of the Kings” as an Arabic trans-
lation of the so-called “Syro-Roman Law-
book” (also entitled “Legislation of the
Kings Constantine, Theodosius and Leo™),
a Greek compilation dating from about
476-480 A.D., transiated into Syriac about
750 and into Arabic about 1100.63 A recent
study by Selb64 has shown that the book
contains little “Syrian” or local “oriental”
elements {contrary to earlier interpretationsss)
and that it is essentially a statement of Roman
law as then applied in the Eastern provinces
of the empire, probably written for teaching
purposes’.06 This source is cited 89 times
(MAK) in the Fetha Nagast. In a study of the
crucial chapter on sales, " Emilia has shown
the respective influence of Procheiron and

tury. 61

{b) Syro-Roman Lawbook. In 1880,
Sachaub? recognized the second book of the

57.

Syro-Romana.57

(¢) Ecloga. Most difficult to identify proved
the third book of the “Canons of the Kings™,
partly because Ibn al-’Assal’s own source

Greek and Latin edition by C.E. ZACHARIAE VON LINGENTHAL, O PROCHEIORS NOMOS5:

58.

61.

IMPERATORUM BASILII, CONSTANTINI ET LEONIS PROCHIRON (Heidelberg 1837); cf.
E.H. FRESHFIELD, A MANUAL OF ROMAN LAW: THE PROCHEIROS NOMOS (Cambridge
1928).

M. Amari, in B. DE SLANE, CATALOGUE DES MANUSCRITS ARABES DE LA BIBLITHEQUE
NATIONALE, part 1 (Paris 1883) 64, describing a Melchite compilation compared with Zachariae's
edition (supra note 57).

- Riedel (supra note 51) 40, 142, 297,
. C.A. Nallino, Libri giuridici bizantini in versioni arabe cristiane del sec. XII-XHI, 1 RENDICONTI DE-

LA REALE ACCADEMIA DEI LINCEL: CLASSE DI SCIENZE MORALT STORICHE E FILO-
LOGICHE (Ser. 6) 101, 111-117, 144-153 (1925); C.A. NALLINO, 4 RACCOLTA DI SCRITTI E
INEDITT (Rome 1942) 371,

Graf (supra note 47) 617, cf. LB. Darblade, La collection canonique melkite d’aprés les manuscrits arabes
des XHlle-XVIle siécles, 4 ORIENTALIA CHRISTIANA PERIDOCA 835, 114 (1938).

62. K.G. BRUNS & E. SACHAU, SYRISCH-ROEMISSCHENS RECHTSBUCH AUS DEM FUEN-

63.

64.

63,

66.

67.

FTEN JAHRHUNDERT, (Leipzig 1880, reprint Aaalen 1963}, part 2 (German translation} 75-114 and
160, 179: identification and comments, with a brief reference to the Fetha Nagast in footnote 1.

Latin translation by IL.P.N. LAND, ANECDOTA SYRIACA, vol. 1 (Leyden 1862) 123-155, 184-198,
vol. 2 (Leyden 1868) 19; see also E. SACHAU, SYRISCH-ROEMISCHE RECHTSBUECHER, vol. 1
{Berlin 1907) XVI-XIX, and Wenger (supra note 48) 551, for further reference.

W. SELEB, ZUR BEDEUTUNG DES SYRISCH-ROEMISCHEN RECHTSBUCHES (Munich 1964);
cf. E. Yolterra, Il libro siro-romano nelle recent! ricerche, 62 PROBLEMI ATTUALI DI SCIENZA E
CULTURA 297 (1964); and the review by R. Yaron in 17 IURA: RIVISTA INTERNAZIONALE DI
DIRITTO ROMANO E ANTICO 114 (1966), and by D. Norr and J.P.M. van der Ploeg in 36 TLIDS
CHRIFT VOOR RECHTSGESCHIEDENIS 563, 570 (1968).

Particularly L. MITTEIS, REICHSRECHT UND VOLKSRECHT IN DEN OESTLICHEN PRO-
VINZEN DES ROEMISCHEN KAISSRREICHES (Leipzig 1891); E. CARUSI, PIRITTO E FILO-
LOGIA (Bologna 1925); R. TAUBENSCHLAG, OPERA MINORA, vol. I (Warsaw 1959) 311,

E. VOLTERRA, DIRITTO ROMANO E DIRITTO ORIENTALE (Bologna 1937} 75, and in 8 REN-
DICONTI DELLA REALE ACCADEMIA DEL LINCEI (Ser. 8) 31 (1953), submits that the book
was actually a text-book for the first year of legal studies at the ancient law school of Beryt (Beirut); but
see Selb (supra note 64) 241, 264, referring to P. COLLINET, HISTOIRE DE L'ECOLE DE DROIT
DE BEYROUTH (Paris 1925) 244,

A. D’EMILIA, LA COMPRAVENDITA NEL CAPITOLO XXXIII DEL NOMOGAMONE Dl
IBNM AL-ASSAL: NOTE STORICO-ESEGETICHE (Milan 1938); A . D’Emilia, Flementi di diritio
romano nella struttura della compravendita secondo if capitalo XXX del Fetha Nagast, 5 ATTI DEL V¥
CONGRESSO NAZIONALE DI STUDI ROMANI 45-61 (1946).
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references are misleading. Both Riedel and
Nallino thus assumed the third book to be
an Arabic version of the “Sanctorum Patrum
318 (Nicaenorum) Sanctiones et Decreta”,68
which contain only very few secular rules
(mainly references to marriage). In contrast,
the 45 MAG citations in the Fetha Nagast
extensively deal with legal maiters including
marriage, successions, criminal law, asylum
and procedure, In 1947, an article-by-article
analysis by Costanzo® showed that at least
24 of the MAG citations correspond to an-
other famous text of Roman law which Nal-
lino had believed to have been unknown to
Ibn al-’Assal?0; viz., the “Ecloga” (Selection)
enacted in 740 by Byzantine Emperor Leo
I the Isaurian and his son (and co-regent)
Constantine V' Copronymos.7l Tt seems that
the citations are based on an excerpt made by
Melchites in the 13th century?2 from a pre-
vious Arabic translation of the Ecloga, into
which the Nicacan canons were incorporated.

There remains one last part of the Fetha
Nagast, the sources of which have not yet
been identified: viz., the Appendix, entitled
“chapter on successions, on which the honou-
rable Abba Querillos, Patriarch of Alexan-
dria, agreed with bishops, chiefs and magist-
rates” This chapter, which reportedly was
enacted in 1241 and therefore does not appear _
in the earlier Arabic nomocanon of Ibn ’
Assal, i5 in fact a verbatim Ge’ez translation
of the chapter on inheritance from the canens
of Cyril III Ibn Laglag.’ Tt is likely that
these canons, too, were drafted by Ibn aly
Assal.™ According to an introductory note
(repeated in the Fetha Nagast), they are
based mainly on the writings of Abbd Cosmas
(probably the patriarch Quzman III, who
died in 933) and on some unidentified law-
books, probably identical with the above-
mentioned Byzantine sources. An Amharic
gloss to the Fetha Nagast Appendix 75 men-
tions, in addition to Cosmas, one¢ Abba

!

>

68. Latin cdition by A. PSSANUS, ACTA ET CANONES SACROSANCTI PRIMI OECUMENICI .

69,

70.
71.

.

72,

73.

74.

75,

CONCILII NICAENI {Dlllmgen 1572); rev. ed. by F. Turrianus {Antwerp 1578) reprinted in J. D.}
MANSI, SACRORUM CONCILIORUM NOVA ET AMPLISSIMA COLLECTIC, vol. 2 (Florence
(1759 col. 947; and by Abraham Ecchellensie ibid. col. 1029,

G.A. Costanzo, L' Ecloga araba nel Fetha Nagasi e la sua prima versione in italiano, 20 ANNUARIO DI
DIRITTO COMPARATO E DI STUDI LEGISLATIVI (Sex. 3), part 2, I (1947); of. G.A. Costanzo,
“Fetha Nagast™ ( Diritto dei Re), T NOVISSIMO DIGESTO ITALIANO 253. (1961).

Nallino (supra note 60) 126.

Greek edition by C.E. ZACHARIAE VON LINGENTHAL, COLLECTIO LIBRORUM IURIS
GRAECO-ROMANI INEDITORUM (Leipzig 1852); and cf. E.H. FRESHFIELD, A MANUAL OF
ROAMM LAW: THE ECLOGA (Cambridge 1926); C.A. SPUBLER, L'ECLOGE DES ISAURIENS:
TEXTE, TRADUCTION, HISTOIRE (Czernowitz 1929). The Byzantine Ecloga was also introduced in
several Balkanic countries, where it survived (e.g. in Bessarabia, now part of the Soviet Union) until
the 20th century; see D, Obolensky, Russia’s Byzantine Heritage, 1| OXFORD SLAVONIC PAPERS
37 (1950); A.V. Soloview, Der Einfluss des byzantinischen Rechts auf die Volker Osteuropas, 76 ZEITS-
CHRIFT DER SAVIGNY-STIFFUNG: ROMANISTISCHE ABTEILUNG 432 (1959); P.J. Zepos,
Byzantine Law in the Danubien coumiries, 7 BALKAN STUDIES 343 (1966); and see the modern Rus-
sian edition by E.E. LIPSHITZ, EKLOGA: VIZANTIISKI ZAKONODATEL'NYI SYOD VIII
VEKA (Moskow 1965).

Graf (supra note 47) 619, It seems that the provisions so extracted (e.g., on marriage) are omitted from
later Coptic versions of the Ecloga; see Nallino (supria note 60) 139.

Arabic text in Girgis Filata'us "Awad (supra note 39) 436-451; English trasslation (based on Arabic
manuscript No. 251, Bibliothéque Nationale Paris, foll. 353-361 ) by O.H.E. Khs-Burmester, The Canons
of Cyril II Ibn-Lakiak, 75th Patriatrch of Alexandria A.D. 1235-1250, 12 BULLETIN DE LA SOCIETE
D’ARCHEOLOGIE COPTE 81, 124-132 (1947). Textual comparison proves perfect identity with the
Appendix of the Fetha Nagast (including some parts of the Cairo edition which are missing in the Paris
manuscript used by Burmester). The only difference is the date, which was added by the Ge'ez transtator
{and which is probably wrong - see infra note 74).

Graf (supra note 39) 362, who identified the canons as the outcome of a synod convened at Cairo in
September 1238 (the month when Ib al-’Assal finished his nomocanon); ¢f. Burmester (supra note 73)
81. While at the end of the Arabic text it is clearly stated that “the brethren, the bishops, agreed upon
(these canons) and accepted them on the 20th of Tut in the year 955 of the Righteous Martyrs™ (i.e.,
1238 A.D.), the introduction to the Ge’ez text (Fetha Nagast Appendix) claims that “it was enacted
on the 17th of Maskaram in the year 958 of the Righteous Martyrs and the year 1241 from the birth
of Our Loxrd” (curiously enough, the laiter date follows the Gregorian and not the Ethiopian calendar.)

Paulos Tzadua (supra note 29) 313 n. 1; cf, infra note 84,
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Gabriel; this could be a reference to the in-
heritance laws of another Coptic patriarch,
Gabriel II Ibn Tarig (1131-1145), which con-
tain detailed classes and orders of succession
(attributed to Emperor Constantine), and
which specifically acknowledge the *Canons
of the Kings™ as a source,70

Islamic Influences

Finally, the nomocanon also reflects the
political and cultural environent in which
its author lived and wrote: viz., the Islamic
civilization, under whose domination the
Coptic community has existed since the 7th
century. Although Ibn al-’ Assal for obvious
dogmatic reasons avoids any reference to
Muslim sources?’, it has been shown that
certain provisions of the nomocanon were
taken directly from Islamic law (more speci-
fically, from the Malikite school?), parti-
cularly in the area of sales, charitable legacies,
divorce, penal provisions, procedure.”® Some-
times, Islamic and Roman rules stand side-
by-side, such as the portio legitima of post-
classical Roman successions and the “dis-
posable quarter” of the Muslim law of wills,80

and similar examples of “co-existence” in
the law of sales8l,

Further to substantive borrowings,the
jurisprudential approach of the Fetha Nagast
clrearly reflects an Arabic literary background.
Nallino notes?? that the arrangement of the
subject matters follows the Islamic rather
than the Roman system; the inclusion of e
such topics as diet and clothing certainly .
closer to figh than to ius civile. The very idea,
fundamental to Islam, of treating all law as
part of one’s religion,® would hardly have
occurred to a Roman jurist. In addition, the
style of the Fetha Nagast shows chgracteris—
tic features of Muslim legal ‘scholarship:
Ibn al-’Assal states in his introduction that
his personal contributions to the nomocanon
are “arrived at by reasoning and through
analogy” from the authoritative sources
a formula clearly reminiscent of the giuas
of Islamic jurists; and the annex on success-
sions adds rules “on which Abba Quarillos,
Patriarch of Alexandria, agreed with bishops,
chiefs and magistrates”84 - apparently deriv-
ing legal authority from such consensus, not

76. For an Arabic text and English translation see O.H.E. Khs-Burmester, The Laws af Inheritance of Gabriel
Itm Turaik, 70th Patriarck of Alexandria, 1| ORIENTALIA CHRISTIANA PERIODICA 315 (1935);
of. O.H.E. Khs-Burmester, The canons of Gabriel Ibn Turaik, T0th Patriarch of Alexandria, 46 MUSEON
43 (1933) '

77. See Euringer (Supra nota 18) 362, d’Emilia (Supra note 67).

78. While Guidi (supra note 20) VII and XI attributed the Islamic influence mainly to the Shafi’ite school
and particularly to the tarbih of Abu-Ishag- as-Sirazi (about 1060-1061 A.D_; of. the Latin edition by
AW.T, JUYNBOLL, ItUUS SHAFHTICUM - AT TANBIH AUCTOREABU ISHAK AS-SHIRAZI,
Leyden 1879), the predominaat Malikite influence is emphasized by C.A. Nallino, Review of E. Carusi,
9 RIVISTA DEGLI STUDI ORIENTALI 135 {1921); cf. d’Emilia {supra note 67) 47 and C. Conti
Rossini- Fetha Nagast, 5 NUOVQO DIGESTO ITALIANO (Milan 1938) 1085; and d’Emilia, Juffussi di
diritio musulmiano nel capitolo XVIII, 2 del nomocanone arabo cristiano di Ibn al< Assal, 19 RIVISTA
DEGLI STUDI ORIENTALI 1, 15 (1940), pointing to to the assimilation of donations (hibah} to
charitable legacies (waqf} as a characteristic dogmatic position of the Malikite school.

79. The influence of “Muslim civil law™ on the Fetha Nagast is mentioned by T. Noldeke, Die athiopische
Literatur, in DIE ORIENTALISCHEN LITERATUREH (Leipzig 1906, reprinted 1925) 136; Nallino
(supra note 60} 154 and supra note 78; d’Emilia (supra notes 67 and 78); B. Ducati {(supre note 48) 67,
pointing also to the rules relating to warfare.

80. Fetha Nagast, chapter 42 section 4.  While the Ge'ez text of the nomr ocencn cle: rly prefer the Roman
solution, the Ambharic glossators came up with a radically different “compromise™: one quarter to the
church, two quarters to the heirs-at-law, and one guarter freely disposable; see Guidi (snpra note 20)
387 n. 1 ¢f, Paulos O Tzadua (supra note 29) 228 n. 46; Costanza (supra ncte 69) 40; and see infra note
87.

81. D’Emilia (supra note 67) passim.

§2. Nallino (supranote 60) 153; note the tri-partite division made by Ibnal-"Assal in his "Index” (indivdual-
family-society).

83, See J.N.D. ANDERSON, ISLAMIC LAW IN THE MODERN WORLD (New York 1959) 2-5.

84. Supra notes 73-76, following Guidi’s translation; the Ge’ez actually uses the term liganat, ie. (legal)
scholars of the church, interpreted by the Amharic glossators as papasat (ptriatrchs).
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unlike the ifjma’ of Islamic jurisprudence.’s

The moulding of Roman sources into Is-
lamic forms was facilitated by the ease with
which the Arabic laguage transcribed and
accommodated Roman legal terms.8 This
process is best illustrated by terminology from
the law of succession: The Greco-Roman
texts use the term falkidion (a Greek neolo-
gism derived from the Roman “Lex Falcidia™)
to designate the compulsory share in a testate
succession.87 The Arabic translators simply
transliterated the term as falkidion or falkid,
with a special explanatory note added at the
end of the Arabic version of the Procheiron. 88
Ibn al-"Assal’s nomocanon does not repeat
that explanation, possible because by then
the concept had become sufficiently *“arabiz-
ed” to be understood by lawyers in Egypt.
When, however, the Ge’ez translator once
more transcribed it (without interpretation)
into ““filkidon”, the term must have ceased
to be meanigful: The Amharic commentary
in the 1966 edition of the Fetha Nagast now
“explains™ the mysterious word as meaning
“he who gives the inheritance”, i.e., the
testator.8®

The general interaction of Roman and
Islamic law, which has been noted in the
former Eastern provinces of the empire, may

- also have had some effect on the contents
and conceptual framework of the nomoca-

non.9¢ However, Haberland’s conclusion to
the effect that the Fetha Nagast *“is based
mainly on law of the Muhammedan realm,
which in turn rests on Roman-Hellenistic
fus gemtium”,9! somewhat misplaces the
emphasis. In any event, it may be wise to
head Wenger’s famous caveat:92

“He who wishes fo show Roman-Byzan-
tine legal heritage in Arabic documents, or
to disclose Arabic influences on Roman-
Byzantine heritage, must be qualified as a
romanist, a byzantinist, an arabist, a jurist
and a philologist all in one - or at any rate
must be capable of an independent judgment
in these frequently overlapping scientific
disciplines. To the rest of us here, there re-
mains but an open mind for the neighbouring
field of research; i.e., nothing but a few liter-
acy references’™.

CONCLUSIONS

Summing up all the available literary in-
formation on the sources that appear to have
influenced the second (secular) part of the
Fetha Nagast, Roman civil law and the
Procheiron in particular emerges as the
predominant element.

While this conclusion would in part bear
out the speculations of Sherman and Wig-

85. 6n the role of giyas nad ijma’ see Anderson (supra note 83); J. SCHACHT, AN INTERODUCTION TO
ISLAMIC-LAW (Oxford 1964) 60, 114; R. DAVID, LES GRANDS SYSTEMES DE DROIT CON-
TEMPORAINS: DROIT COMPARE (Paris 1964) 465-461.

86. A famous example is the Latin dofus, which survives in modern Arabic as the verb dalesa (=to swindle,
cheat, counterfeit, forge, falsify, defraud, impose); see H. WEHR, A DICTIONARY OF MODERN
WRITTEN ARABIC (J.M. Cowan transl. Wiesbaden 1961) 290.

87. Supra note 80. While classical Roman law merely gave an action to invalidate the will (guerella in-
o(Jciosi testamenti) where descendants had received less than a quarter of their intestate share { Quarfa
Falcidia ), Byzantine law conceived of the Lex Faleidia as automatically giving descendants a compulsory

share (oprtic legitima).
88. Nallino (supra note 60) 120.

89. Ambharic edition (supra note 24) 475 col. 2; cf. Paulos Tzadua (supra note 29) 245 n. 43.

90. Islamic influences on the Syro-Roman lawbook have been suggested by Taubenschlag, doubted by Nal-
lino, <f. Wenger (supra note 48) 319. Conversely, the Syro-Roman lawbook is said to have influenced
Islamic law: see O. Spes & E. Pritsch, Klassisches islamisches Recht, 1 (Supple. 3) HANDBUCH DER
ORIENTALISTIK (Leyden & Cologne 1964) 224, On the general influence of Roman law on Islamic
taw, Schacht {(supra note 85) 20-21; J. Schacht, Foreign Elements in Ancient Islamic law, 32 JOURNAL
OF COMPARATIVE LEGISLATION AND {3rd Series, Parts III-IV) 10-17 (1950); but cf. 8.V. Fitz-
Gerald, The Alleged Debt of Islamic to Roman Law, 67 LAW QUARTERLY REVIEW 81 (1951), and
Abdel-Rahman Hassan, Le droit musulman ¢t le droit romain, 4 ARCHIVES D'HISTOIRE DU DROIT

ORIENTAL 301 (1949).
91. Haberland (supra note 33) 43-44,
92, Wenger {supra note 48) 318,



more, it is clear that the Ethiopian “Law
of the Kings” is a far cry from Justinian’s
Corpus Iuris Civilis. The combination of three
different Greco-Roman lawbooks into a
single nomocanon was bound to creat con-
tradictions, and all but destroyed the co-
herent original system.? Its Roman sub-
stance was taken from various layers of
successive imperial legislation (e.c., the “con-
stitutions™ identifiable in the Syro-Roman
lawbook95) , reflecting various stages of
christianization (particularly prominent in
the Ecloga, with a reverse trend in the Pro-
cheiron®) , subjected to the erosive forces of
vuolgarization and didactic simplification in
the Eastern Empire.97 Before even reaching
Ethiopia, the original Latin rules had al-
ready undergone two successive translations

and “acculturation” (Byzantiné-Greek and
Coptic-Arabic), and were virtually cut off
from the “mother civilization” of Rome,
spiritually by Coptic orthodoxy and geo-
politically by Islam,

Against these odds, the successful “re-
ception™ and adaptation of this Roman torso
in the radically different social environment
of Ethiopia is all the more remarkable. The
survival and continuzous evolution of the
Fetha Nagast-which is sufficiently document-
ed from the 17th century onwards to the
present date, and which will form the subject
of a separate study currently in progress
must be considered as one of the most
striking examples illustrating the trans-cul- =
tural migrative and adaptive potential of
legal systems.

93, Supra notes 4 and 5. However, Sherman’s guess regarding the actual dafe of the reception of Romanlow
in Ethiopia (6th centry) is clearly wrong, in view of the historical role of Ibn-al-’Assal’s romocanon

discussed supra (notes 38 et s5.)

94, Note that the title “Legislation of the Kings” (with the actual names of the “Kings" or emperors omitted,
see text supra at note 51) was originally takena from the Syro-Roman Lawbook, which was in itself a
very unsystematic “restatement” of Roman law (see Selb, surpa note 64, 246). The Copts extended the
title to their re-arranged compilations with the Procheiron and the Ecloga (*Canons of the Kings™,
supra note 54); the Ethiopians eventually extended it to designate the nomocanon comprising all ec-
clesiastical and secular law (*“Law of the Kings"), in order to distinguish this book from earlier ecclesias-
tic translations such as the “Senodos™ (parts of which were indentical with parts of the first part of the
Fetha Nagest; cf. the confusion by Bruce, supra note 11).

95. Selb (supra note 64) 209-229.

96. See Freshficld (supra note 50) 35; Sherman (supra note 4) 160, pointing to contrasts particularly in the
Iaw of marriage and divorce {another characteristic area being the law of asylum in the church).

97. On the notorious difficulties with the Corpas Jurds in legal practice, and the resulting trend to reduce
Justinian’s unwiedly volumes to “pocket-size” by way of intermediary manuals, see P. KOSCHAKER,
EUROPA UND DAS ROEMISCHE RECHT (3rd ed. 1947, reprint Munich 1966) 65-66.






SOCIALIST ETHIOPIA’S ACHIEVEMENTS
AS REFLECTED IN ITS BASIC LAWS
by Fasil Nahum*

The Revolution - A Turning Poeint

Ethiopia is one of the oldest states in the
world, It has an impressive and uninterrupted
history of independence going back to the
millennium before Christ.! Thus it con-
spicuously stands out among the African and
developing countries, many of whom came
into existence very recently by hurling them-
selves out of the jaws of colonialism. On every
other count, however, Ethiopia has remained
an emerging nation and shared the same
unhappy paitern of socio-economic under-
development which is the trademark of the
lot. Ethiopia, in spite of its long history of
Independence, in spite of the proud and fierce
spirit of its people and in spite of its poten-
tially rich material resources has unfortunate-
ly been 4 country whose people have remained
imprisoned in poverty and backwardmess.
And the feudalistic system, state structure and
administration which burdened the Ethiopian
people as a yoke for so long is basically ac-
countable for such state of affairs, Thus , this
was the main reason for the eruption of a
belated Social Revolution in 1974.

A Social Revelution is not an event, it is
a process and at that a long and difficult one.
This Revolution has had several antecedents
in peasant uprisings, student demonstrations
and worker struggles, lately particularly in
the 1960s and 1970s. And at the time of the
writing of this paper, the revolutionary pro-
cess has only begun. It will be quite some
time before one can properly assess the re-

sults. However, even at this early stage certain
achievements stand out as being significant.
And the modest intention of this preliminary
inquiry into Ethiopia’s historic progress
since the Revolution is to point out prescrip-
tive highlights of achievements as reflected
in some of the basic laws.

It is possible to examine Ethiopia’s achieve-
ments through the basic laws prescribed, and
present a fairly accurate and focussed picture,
because Fthiopia’s Revolution has been a
legal revolution. The phrase “legal revolu-
tion” may need clarification as to the sense
in which it is here employed. First, the phrase,
“legal revolution’ is intended to comvey a
technical meaning. A major characteristic
of the Ethiopian Revolution has been its
employment of the machinery of the law
in bringing about fundamental social changes.
No basic change has been implemented
without corresponding legal prescription.2
However, the term “legal revolution™ is
also intended to convey a much deeper sub-
stantive meaning. The Revolution was an
eruption caused by the accumulated overall
injustices of a mainly feudalistic system of
life. Its aim was the attainment of a new
justice. Justice, not in an individualistic,
chancy and tangential manner; justice, not
in the sense of privilege for the few in the
upper class, but justice for the masses and
in a systematic and broad sense; a social
justice that would alter previous unfair re-
lationships and substitute them with human-
istic ones based on an appreciation of the

* Dean and Assistant Professor, Faculty of Law, Addis Ababa University.

1. General reference works on Ethiopian history include C. Conti Rossini Storia d* Etiopia (Roma, 1923);
J. Doresse, L’ Erhiopie (Paris, 1958, English transiation 1959); E.W. Budge, A History of Ethiopia, Nubia
and Abyssinia, 2 Vols. (London, 1923); and specific works include M. Abir, Ethiopia: The Era of the
Princes (London, 1968); S. Rubenson, The Survival of Ethiopian Independence (London, 1975); Matheme
Selassiec Wolde Meskel, Zekre Neger (Addis Ababa, 1948); and Tekle Tsadik Mekuria, ¥Ye Etyopya
Tarik Ka-Atse Libnedingel Eske Atse Tewodros (Addis Ababa, 1956).

2. Obviously the monarchical constitutional order could not, particularly at the intial stage, be tumed into
a socialist order by purely legal manoeuavres alone. The mobility of power dynamics was frozen in the

interest of the actual power-holding class.



full worth of man, Incidentally, the broad
social justice would inevitably provide a new
emancipated individualistic justice. Since
law at its best, and particularly socialist
legality, always aims at the achievement of
the highest and most complete justice; the
two - law and justice are fundamentally in-
terwined, And that is the reason for charac-
terizing the Ethiopian Revolution as a legal
revolution,

The Revolution has made possible the
issuance of sweeping substantive legal pre-
scriptions geared toward improving the con-
ditions of the Ethiopian masses as well as
the establishment of appropriate channels of
decision-making. Amrd these have been ac-
complished through basic laws, These basic
laws are an aggregate of,legal norms intended
to express the will of the Ethiopian masses
and to regulate the social relations for the
realisation of socialist rule and so constitute
the foundations of the Ethiopian social and
state system. -

The reference to basic laws in some minds
conjures up the idea of a constitution, and
legalistic minds may then begin to wonder
about the relationship of basic laws to the
constitution. When a constitution is under-
stood to mean the formal fundamental law
of the state, which usually is a single written
prescription governing state principles, then
Ethiopia does not as yet have a de jure con-
stitution. This however should not lead one
to the fallacious conclusion that Ethiopia
therefore does not have a constitution. For
Ethiopia presently has a de facto constitution.
And the various basic laws which will be
examined are of constitutional significance
and as such constitate constitutional acts,3

These basic laws have to be understood
as pre-constitution’s constitutional acts,
Moereover, it would be logical and appro-
priate to divide them into two. The first
type are provisional constitutional acts,

These are temporary stop-gap constitutional
acts necessarily enacted to do away with
the previous archaic constitutional order
and to provide for new substantive constitu-
tional prescriptions as well as channels of
decision-making and procedure. Since they
are provisional in nature, a new socialist
constitution could replace them when the
political conditions for a de jure constitintion
are present. So these provisional constitu-
tional acts will not be dealt with in this paper.

‘It suffices to note that Proclamation No. 1

of 1974 and its subsequent amendments are

good examples of provisional constitutional
acts.4

The second type are more permanent con-
stitutional acts. Referring to these as per-
manent constitutional acts does not mean
there may not be further developments and
changes both in substantive and procedural
aspects, But a new socialist constitution
would only re-enforce and enshrine the basic
principles embodied in them, It.is this second
type that will receive our attention.

Five such basic laws have been purposely
selected, as they clearly fall into the category
of constitutional acis. These are the Proc-
lamation to Provide for the Public Ownership
of Rural Lands; the Proclamation to Provide
for the Organization and Consolidation of
Peasant Associations; the Proclamation to
Provide for Government Ownership of Urban
Lands and Extra Urban Houses; the Urban
Dwellers’ Associations Consolidation and
Municipalities Proclamation; and the Labour
Proclamation.

Rural Transformation

It is fashionable in some intelectual circles
to speak about “land reform™ and “land
reform laws™ and to lump together experien-
ces from different societies as if there is only
a difference in degree of reform and not in
nature, To refer to the Public Ownership of

3. Tt should be pointed out that there are basic policy declarations in addition to basic laws. The Nationai
Democratic Revelationary Programme is the most important policy declaration issued. It is intended
to serve as a comprehensive guideling to the Revolution, but is outside the scope of this paper dealing

with basic laws.

4. Provisional Military Government Fstablishment Proclamation No. 1 of 1974, Negarif Gazeta 34th year
No. 1. Note that Proclamation no. 1 of 1974 and it amendments have been incorporated into the Re-
definition of Powers and Responsibilities of the Provisional Military Administration Council and the
Council of Ministers Proclamation No. 110 of 1977,



Rural Land Proclamation’ as a land reform
proclamation is not only a misnomer; it
is doing injustice and disservice to the
Proclamation. What the Proclamation pre-
scribes is not a reform but a total alteration
of the previous rural order, It provides for a
new beginning on a new slate. Thus this Pro-
clamation undoubtedly emerges as a land-
mark of the Revolution one of the most
basic constitutional acts the Revolution has
given birth to.

The legal document strikes deep into the
basis of the feudal structure and gives feudal-
ism a fatal blow by nationalizing all rural
lands and bringing to an end feudal relations
of production. In rural Fthiopia, land con-
stitutes the most precious commodity, a sine
gua non for life and dignity. In the language of
the preamble to the Proclamation, a person’s
right, honour, status and standard of living
are determined by his relation to the land.”
Moreover, rural Fthiopia can appropriately
be referred to as the proper Ethiopia, as it
constitutes 90°% of Ethiopia.

It is here that feudalism has had its deep-
seated roots. An agrarian economy based
on exploitation of man by man; a private
ownership of land in the hands of the very
few and passed on from generation to gene-
ration, and a sophisticated multi-layered
and multi-faced system of tenant-landlord re-
lationship which had made possible the sys-
tematic flourishing of economic, social and
political mass injustices. Thus it was impera-
tive that agrarian relationships be funda-
mentally altered. As the preamble to the
Proclamation amply demonstrates, what was
needed was both to destroy in tofo the feudal-
istic agrarian system and to build up in its
stead a new order. This new order would
have far reaching economic, social and poli-
tical consequences. It would be the basis for
equitable distribution of land; for providing

meaningful work for all rural people; for
releasing for industry human labour supres-
sed in the system; for establishing self-ad-
ministration; and thereby building up a
system aiming at social justice.

The broad strafegies for achieving these
results were simple. Firstly, as of 4 March
1975, all rural lands were nationalized and«
made the collective property of the Ethfé-,
pian people:$ no physical or juridical person:
had the right to buy, sell or transfer rural
land, as henceforth it was not a private com-
modity. Secondly, rural land was to be dis-
tributed to any  Ethiopian citizens willing
personally to cultivate it 1rrespect1vp of race,
sex, language or religion. No plot of land
was to exceed 10 hectares; the size of a plot
depending on local conditions and the pro-
ductivity of the land, with the further aim of
making the plots as equal as possible.7 Third-
ly, the duty of implementing the Proclama-
tion was given to Peasant Associations form-
ed at local (800 hectares), county (Woreda)
and provincial (Awraja) levels.? !

The Public Ownership of Rural Land
Proclamation provided -for various detailed
strategies, including provisions concerning
non-privately-owned communal and noma-
dic lands,® which need not be taken up in this
paper. It suffices to point out that the res-
ponsibility for forming Peasant Associations
was given to the Ministry of Agriculture and
Settlement in cooperation with the Ministry
of the Interior.10

With reference to Peasant Associations, the
next legal document of constitutional signi-
ficance and one closely connected with the
Rural Land Proclamation is the Peasant
Associations Organization and Consolida-
tion Proclamation, issued in December 1975,11
This Proclamation as the title suggests, goes
further in strengthening and consolidating
the Peasant Associations. It also creates

3. Public Ownership of Rural Lands Proclamation No. 31 of 1975, Negatit Gazeta 34th year No, 26,

6. Art. 3 {1-2) of the Rural Lands Proclamation.

7. Art. 4 of the Rural Lands Proclamation.

8. Arts, 811 of the Rural Lands Proclamation,
9. Arts. 19-27 of the Rural Lands Proclamation.

10. Art. 12 of the Rural Lands Proclamation.

11. Peasant Associations Organization and Consolidation Proclamation No. 71 of 1975, Negarir Gazita

35th year No. 15,



service cooperative societies, agricultural pro-
ducers cooperative societies, women’s as-
sociations and peasant defence squads. More-
over, it deals in greater detail with peasant
associations’ judicial tribunals. The latter
had already been created by the Rural Land
Proclamation. The function of settling land
disputes, whether new or pending, had been
placed outside the jurisdiction of regular
courts and handed over to the judicial tri-
bunals of peasant associations at Woreda
and Awraja levels.

The organizing and developing of various
cooperatives at different levels are intended
to lay down the foundation“for socialist
agriculture in which the peasantry would en-
joy the benefits of joint labour.!2 Thus the
institution of agricultural cooperatives has
a deep significance on the social, economic
and political levels. It should also be peinted
out that, since the management of coopera-
tives of various types and at different hierar-
chical levels is in the hands of the peasantry
itself, these institutioms are means not only
of economic development but also serve as
schools for participation, learning self-ad-
ministration and solving local problems,

The establishment of women’s association
is based on the recognition of the fact that the
organized participation of women in the
Revolution is a must for socialist achieve-
ment. Women in the Ethiopian Society have
for too long been second-class citizens, The
situation has not only to be remedied but
altered. Women have to take their rightful
place as co-equals in the political, economic
and social development of the nation. The
establishment of women’s associations with
legal personality and broad powers and duties
is hence the beginning of a social revolution
within the Revolution.

Finally, the Peasant Associations Pro-
clamation establishes defence squads both
for the protection of the peasants and peasant

associations, as well as for the protection and
further development of the Revolution. The
defence squads have the duty to police their
respective localities. The defence squads are
also the nucleus of the militia and have a
very important responsibility in protecting
the Revolution both from within and from
external enemies.

Urban Transformation

The next Proclamation of constitutional
significance is the Urban Land and Extra
Houses Proclamation of July 197513 This
Proclamation is complementary to the Rural
Land Proclamation. What that Proclamation
did to the feudal and exploitative rural re-
lationships, this Proclamation does to urban
feudal and exploitative rclationships. All
urban lands, as of the effective date of the
Proclamation, are nationalised and made the
property of the Government.!* Thus no
person, physical or juridical, has the right to
buy, sell or transfer urban land, as urban
land is no more a private commodity. The
Proclamation abolishes landowner-tenant re-
lationships. It also empowers the responsible
Ministry to grant to Ethiopian citizens the
right of possession of urban land up to 500
square metres for the purpose of building
dwelling-houses as well as the granting of
possessory right to urban land for business
as needed.l5

With respect to houses, no person or family
is allowed to own more than one dwelling-
house, and all extra houses automatically
revert to the Government.! Moreover,
as the Government becomes the only in-
stitution with the right to rent houses for
residence and business, rents are fixed.l7

The proclamation establishes urban dwel-
lers® cooperatives, And that brings us to the
Urban Dwellers’ Associations Consolidation
and Municipalities Proclamation of October

12. Arts. 6-7 of the Peasant Associations Proclamation.
13. Government Ownership of Urban Lands and Extra Houses Proclamation No. 47 of 1975, Negarit Gazeta

34th year No. 41.
14. Art. 3 of the Urban Lands Proclamation.
15. Art. 5 of the Urban Lands Proclamation.
16. Art. 11 of the Urban Lands Proclamation.
17. Art, 20 of the Urban Lands Proclamation.



197618 This Proclamation provides urban
dwellers’ associations formed at wvarious
hierarchical levels with legal personality. It
also provides the Kebele, Higher and Central
TUrban Dwellers’ Associations with detailed
powers and duties, with respect to adminis-
tering the affairs of urban dwellers as well
as protecting and consolidating the Revo-
lution. The urban dwellers’ associations have
policy-making committees, public safety
commiittees and judicial tribunals.!® The
_policy-making committees have the overall
administrative powers to safeguard and de-
velop the interests of urban dwellers and the
Revolution. The public safety committees
have not only police duty for the respective
areas but alse serve as pools from which
the militia can be drawn. The judicial tri-
bunals handle questions arising from urban
land and houses as well as minor civil cases
and petty offences.2® The respective Ministry
in cooperation with central municipality
authorities natprally provides the necessary
guidelines and supervises the work of urban
dwellers’ associations.

Labour Transformation

hd

The last basic law to be discussed is the
Labour Proclamation of December 1975.21
This Proclamation affirms a number of basic
socialist socio-economic principles and estab-
lishes legal structures and arrangements
through which the worker’s rights and con-
ditions of work can be protected. The pre-
amble as a matter of first principle states that
work is a matter of honour for every human
being and unequivocally points out that
every individual has “the right and the obli-
gation to work”. The Proclamation recogn-
ises the worker as the source and foundation
of all production and therefore considers it
crucial to improve his standard of living by
protecting him from exploitation by properly
protecting his safety and health as well as
by fair remuneration. The Proclamation is
also mindful of providing every Ethiopian

citizen with equal employment opportunity,
without discrimination on basis of race,
tribe, sex or religion. To this effect the Pro-
clamation considers it essential to assess the
country’s manpower resources and its effec-
tive utilization, aimed at expanding employ-
ment opportunities and thus eradicate the
unemployment problem.

The basic objectives the Proclamation sets
out, include the building up of socialism,
and to this effect raising the political con-
sciousness of the worker as well as making
him effectively participate in the development
of the country, the Proclamation propeily
asserts, can be achieved only when  the
workers are organized in trade unions
and systematically pursue their objectives
in line with socialist principles. Trade
unions are democratic institutions established
hierarchically. Workers, as defined by the
Proclamation may become members of trade
unions, and undertaking with a minimum of
20 workers would be a place for the
establishment of a trade union. Workers in
small undertakings with less than 20 workers
may join others in similar undertakings and
form general trade unions. These grass-roots
general trade unions and trade unions are
then grouped by economic sectors to form
industrial unions, of which there are nine at
present, Finally, industrial trade unions come
together in one all-embracing organiziation
to form the Ali-Fthiopian Trade Union.
The All-Ethiopian Trade Union represents
all workers in Ethiopia and represents them
in international workers organizations.?2

The Proclamation with its objectives of
participation of workers in managment,
enhancing efficiency and the creation of
harmonious labour relationship in view,

creates a sophisticated legal machinery and

various institutions for the achievement of
its objectives. These include establishment
of trade dispute committee in each under-
taking with not less than 10 workers, on a
50-50 basis membership from labour and

18. Urban Dwellers® Associations Consolidation and Municipalities Proclamation No. 104 of 1975, Negarit

Gazeta 36th Year No. 5,

19, Arts, 8 and following of the Urban Dwellers’ Associations Proclamation.
20. Art. 11 of the Urban Dwellers’ Associations Proclamation.
21, Labour Proclamation No. 64 of 1975, Negarit Gazeta 35th year No. 11,

22, Arts. 49-52 of the Labour Proclamation.



management. Such trade dispute commieett
is a first-instance tribunal with respect to
individual trade disputes in its undertaking
and has a conciliatory role with respect to a
collective trade dispute,23 At other levels,
the Proclamation provides for labour divi-
sions of the Awraja and High Courts.24 It
also deals in great detail with minimum
labour conditions, with collective agreements,
with contracts of apprenticeship and employ-
ment and with unfair labour practices.

By proclaming the dignity of labour and
labourer and by setting objectives geared to
building socialism through labour in the
regime of laws, the Labour Proclamation
achieves constitutional significance and there-
fore can be classified as a constitutional act.

From Prescription to Implementation

The basic laws examined are presciriptions
of constitutional significancg. As already
noted, a de jure constitution would basically
enshrine the basic principles embodied in
them once it materializes, Moreover it is
obvious that these basic laws are sympto-
matic of a legal revolution of great import
for the Ethiopian masses, However, the need

23. Arts. 79-88 of the Labour Proclamation.
24. Axts, 95-100 of the Labour Proclamation,
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for continuous strategies of implementation
of prescriptive achievements is an ongoing
problem to be tackled, In other words, in
the final analysis prescriptions would have
to be effectively implemented. Implementa-
tion is no easy task. It requires a breakdown
of the problems into components that can
be effectively tackled. Moreover, these require
executive acts at different heirarchical stages.
Thus, at the central level, more elaborate
prescriptions that so-to-say put flesh on
to the bare bones of the generalized prescrip-
tions would have to be issued. These are
usually issued as legal notices. Then there:
is the question of detailed procedures at
various levels that have to be issued in ofder
to transiate prescription into reality and
assist the carrying out of actual work of
implementation. Moreover, the process of
implementation may throw light on to pro-
blematic prescriptions which may not pro-
duce the desired outcome and hence may need
to be reexamined. Thus the whole process of
implementation can excellently serve as a
feed-back mechanism for improvement. And
relevant research would arrive at definitive
conclusions by focussing on the whole con-
tiauous process, including both prescription
and effective implementation.



THE ETHIOPIAN LAW OF FILIATION REVISITED

by George Krzeczunowicz*

THE INTERNATIONAL ACADEMY OF
COMPARATIVE LAW

It seems fitting to preface this GONGRESS
REPORT on the Ethiopian Law of Filiation
with a2 few words on this Faculty’s past
relations with the International Academy
of Comparative Law,

The Academy’s Congresses are held every
four years. The undersigned participated in
the Academy’s Sixth Congress (Hamburg,
1962} with a report on the Regime of Patlia-
ment in Erhiopia (reproduced in the Journal
of Ethiopian Studies, Vol. 1, 1963, p. 68). He
represented this Faculty at the Academy’s
Seventh Congress (Upsala, 1966) with a report
on Legislation on Natural Filiation in
Ethiopia (reproduced in Journal of Ethiopian
Law, Vol. 3, 1966, p. 511), and at its Eighth
Congress (Pescara, 1970) with a report on
the Role of Equity in Ethiopian Civil Law
(reproduced in Journal of African Law, Vol.
13, 1969, p. 145). At the Academy’s Ninth
Congress (Teheran, 1974), this Faculty was
represented by Dr. Fasil Nahum, and it
submitted three reports from Ethiopia. At
the Academy’s Tenth Congress (Budapest,
1978), this Faculty was represented by the
undersigned with one report written by him
and another by a practising lawyer (Ato
Yeneakal Yehualeshet).

All reports are preserved in the Academy’s
Archives and mentioned in its publications,

which include general comparativ,e" reports
by topic, each based on all national reports
on the given topic.

Contacts with the International Academy
of Comparative Law, its publications, its
Congresses, are of particular value for those
African countries whose legal systems are
eclectic, 1.e. notinfluenced by primarily one
foreign legal system (e.g. the French or the
English), but by a wide spectrum of systems
from which selective choices are made.
Among those countries, Ethiopia stands
prominent; its legal system is a conspicuous
and continuing creation of the science of
comparative law. The Academy’s reports
and Congresses further this science, which
knows no frontiers.

This writer’s reports to the last two Con-
gresses appeat, the first below, the second
in the following issue of this journal, Both
reports deal with topics of current interest
in Ethiopia. The first, suitably up-dated,
concerns “filiation”, a subject still hotly
disputed in and out of court, This report is
supplemented by a 1980 ADDENDUM on
“pew trends”, and an older but impressive
case decision and comment. The forthcoming
second report, concerns “products liability™,
a nascent legal problem concomitant of
economic development,

* Professor of Law, Faculty of Law, Addis Ababa University.
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THE REPORT*

INTRODUCTION

Our present theme overlaps with that
concerning “Legislation on Natural Filia-
tion”, which was discussed by our Seventh
Congress. Since the Rapporteur for Ethiopia
(myself) then submitted a comprehensive
report on this topic,! he must now approach
it from new angles to avoid unnecessary
redundancies.2

Another difficulty concerns the wording
of the title. In Ethiopian law, the most usual
mode of affiliation (by legal presumption)
is common to children born in marital and
extra-marital unions. As to the section on
proof of filiation, its rules are the same for
all children. Finally, the effects of filiation
are identical in practically all cases.? The
category of children who, in the themes set,
are called “patural” (Seventh Congress) or
with the same connotation, **borm out of
wedlock™ (Ninth Congress), is therefore,
in Ethiopia, devoid of juridical significance,
For this reason we had to modify the title
of this report and the scheme proposed for
it by the General Rapporteur.4

Discussion of affiliation logically precedes
that of its effects. In turn, consideration of
maternal affiliation necessarily precedes that
of the paternal one, which s contingent on
the former. Our plan is set accordingly. We
use the term “filiation” to denote the legal

bond between a child and its mother or father*
while “affiliation” points to the operative
fact(s) creating (establishing) the filiation
bond.

A, MATERNAL FILTATION

We shall successively discuss its (1) estab-
lishment, (2) non-contentious proof, (3)
contentious proof and (4) contestation.

1. Establishment

“Maternal filiation results from the sole
fact of birth” (Art. 739).5 The legal bond
between mother and child is established by
the mere physical fact of birth of a given
child from a given woman, whether married
or unmarried. The only thing that matters
here is the biological truth, Consent or ack-
nowledgement by the mother required in
some jurisdictions for completing the mater-
nal affiliation of an extra-marital childS - are
immaterial in Ethiopian law.

2. Non-contentious? Proof

Preservation of reliable birth-evidence is
important for both private and administra-
tive purposes. For this reason, our Civil
Code requires that maternal (and paternal)
affiliation be proved by a *'pre-constituted™s
record of birth? (Art. 769) entered upon

* This report to the Ninth Congress appears in this Journal with minor improvements. The

ADDENDUM on New Trends is gdded.

1. Hereinafter cited as “prior report”. Published, with a post-Congress Addendum, in the Jau_ma! of Ethio~
pian Law (1966), Vol. 3, pp. 511-523. The somewhat reworded content of the Addendum is reproduced

in the Conclusion to this report,

2. Ethiopia enacted no new legislation on this topic.

3. Saving that of rape or abduction (see below).

4, Professor Gabriel Garcia Cantero of Valladolid Universify.
5. Unless otherwise qualified, the expressions “Art.” and "Article’* denote Articles of the Ethiopian Civil
Code.

6. See Aurelian Jonasco, General Report to our Seventh Congress (1966), p. 8, fin. 2.
7. We here use “non-contentious” to mean “other than contentious” For “contentigus™, see fin. 17.

Cf, prior report, p. 519.

8. Le. set up in advance before need for proof arises.

9. ”Acte de naissance™,
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mandatory declaration (Art. 101(2)) in
the Register of Civil Status (Art. 74 ff) by
officers appointed to this end (Art. 48 ff.)
These and other Code provisions concerning
registers and records of civil status are, how-
ever, indefinitely suspended!® by a transitory
provision (Art. 3361(1)) which provides that
proof of birth!! shall be made by (non-pre-
constituted) “acts of notoriety™ (Art, 3361
(2). This rule, in turn, caonot apply because
the profession of “notaries” trained in the
drawing up of such acts is mron-existent.12
Even if it were existent, the ron-suspended
permanent provision which prescribes, in
default of birth records, proof by ““possession
of status” (Art. 770) rather than acts of
notoriety, would prevail over said transitory
provision 13 (this proposition js disputable).

In many foreign jurisdictions maternal
filiation is routinely proved by producing
the child’s pre-constituted birth record from
civil status registers. In Ethiopia, because
of the above-mentioned situation, it seems
that the only correct non-contentious mode
of proving maternal (and paternal: see
below) filiation is possession of status. The child
must be shown (by 4 witnesses) to be treated
by his parent, the latter’s relatives and society
as her (his) child (Art. 770(2)). With respect
to maternal filiation, this system of non-
contentious proof functions quite somoothly.

Although proof of maternal filiation by
“possession of status” is, as a rule, oral and
indirect,14 such “possession” may be legally
challenged only by producing four witnesses
who contest its legal elementsls (Art. 771
(2)). We are, so far, unaware of any High
Court casesl6é where this has occurred with
respect to maternal filiation.

3. Contentions!? Proof

We are similarly unaware of the occurrence
of contentious claims of maternal filiation.18
We must neverthless mention the legal con-
ditions set for such claims by Articles 772-
773,19

The action to “claim” a maternal filiation
status can be brought only where the claim-
ant does not possess such status or where his
possession of it is wvalidly contested (see
above).20 Moreover, the action may not be
“instituted” without a preliminary court-
authorization based on constant facts pointing
to the probable justification of the claim.
Once these two conditions are met, the affi-
liational facts of “birth” and “identity™
(between the child born and the claimant)
may be proved by any means apt to convince
the court.2!

i

4, Contestation
Possessed maternal filiation can be con-

10. Inapplicable wntil enacted by an Order published in Negarit Gazeta.

11. And marriage or death.

12. 'The alternative of appointing other persons to this end by the Minister of Interior (Art. 3361(2)) does
not seam to be vsed. As a relic from Italian occupation, notaries” seem to subsist in Etitrea. On the
doubiful legal value of the sporadic voluntary birth-registrations made under the *Municipalities Prow

clamation™ of 1945, see prior report, fin. 62.

13, The tnept wording of which seems due to hasty drafting. See G. Krzeczunowicz, " New Quizzes in
Family Law™, J. Eth. L. (1973), Vol. 9, p. 208, and Problems in Family Law (Addis Ababa, Faculty

of Law, 1978), Problem 24.

14, Neither a pre-constituted record nor direct evidence of the affiliational fact of birth of A from B (see

ESTABLISHMENT, above) are required.

15. In classical terminology, the tractatiis (treatment by . . .) and fama (reputation). For lack of fixed family
names, the first classical element nomen (name) is not included.

16. Caution: not all cases are published by or recorded in the Law Faculty.

17. We use "contentious” to denote proof of the original affiliational facts in the action to claim non-pos-
sessed status.

18, In French “Action en recherche de maternité”.

29. Their mistranslated English version erroneously considers only child-claimants. The claimant may be
the mother {or father): Art. 775(2).

20. This condition is logical, As in property law (chattels, Art. 1193), so in filiation law (Art. 770), posses-
sion is proof of title, which need not be “claimed” by the possessor.

21. The acts of notoriety” procedure prescribed in this connection (Art. 772) seems inapplicable for the
same reason as that mentioned in the text preceding fin. 12.
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tested by any, interested person (Art. 778)
provided that a preliminary court-authoriza-
tion (analogous to that required for con-
tentious claims of non-possessed status?2) has
been granted (Art.779). Once this is obtained,
the non-occurrence of the affiliational facts
(birth, identity) may be proved by any means
by the contestor23 against the possessor of
the maternal filiation.24

We are unaware of any High Court cases
involving contestation of possessed maternal
filiation (i.e. of the defendant’s “right” to
possess it). Generally speaking, maternal
filiation seems to create few, if’ any,difficulties
at the level of judicial decisions.

B. PATERNAL FILIATION

For several reasons,25 paternal affiliation
creates, in Ethiopia, incomparably more
problems than the maternal one: the law
governing it is not wholly clear; High Court
cases concerning it are legion; the relevant
judicial decisions are often controversial and
inconsistent; succession law, itself not wholly
clear, is usually co-involved,

Following the same scheme as that used
for maternal filiation, we shall, in turn, dis-
cuss (1) the establishment of paternal filia-
tion and (2) its non-contentious proof; (3)
contentious proof; (4) contestation.

1. Establishment

Because of the inherent lack of absolute
certainty connected with the paternal *beget-
ting” of a child, this physical factor cannot
be directly used to establish paternal filiation
by analogy to the “birth” factor’s role in
maternal affiliation. Even the protagonists

22. See above.
23. For elaboration, see prior report, p. 521, 5.

of the “biclogical truth” approaches to
filiation have largely to depend on legal
“presumptions” or acknowledgements” of
paternity which make the begetting only
probable. These two devices are deep-rooted
in jurisdictions where, traditionally, the *fi-
delity duty” or “consent” doctrines of affilia-
tion26 overweigh the “biological truth”
ones.27 The Ethiopian system is both original
and unembarrased by theoretical controversy
on the above lines. As shall be seen, neither
of said doctrines wholly fits the solutions of
Ethiopian law.

The modes of establishment of paternal
filiation in Ethiopia are as follows: (a) The
legal presumption of paternity, (b) the ack-
nowledgement of paternity, (¢) exceptionally,
a judicial declaration of paternity.

{a) Legal Presumption28
{i) Principle

The presumption pater is est quem nuptiae
demonstrant,?® known in most developed
legal systems, is part of Ethiopian law (Art.
741). In the latter, however, its scope is im-
mensely enlarged to include “irregular unions™
{concubinages) (Art. 745). It can therefore
be reworded for Ethiopia to read pater is
est quem aut muptige aut concubinatus de-
monstrant. Since, as shown at a later point,30
this presumption is almost irrebuttable
(Art. 743(2)),3! is seems to constitute, with
respect to concubinage, an original feature
of Ethiopian law. The legal institution of
marriage and the state of fact called, for
short, concubinage,3? are equiparated for
the purpose of paternal affiliation of children
“conceived or born in them”. Where this

24. Note that it is not the possession of but the right to possess the maternal filiation that is contested in

this action.

25. Apart from the common reason that physical paternity can never be determined with absolute certainty.
26. Attaching, respectively, to marriage (fidelity) or acknowledgement (consent).

27. On this point, see Aurelian Jonasco, cited at fin. 6.

28. For details and the policy involved, see prior report, p. 513.

29. "Father is he whom marriage demonstrates”

30. See 4. CONTESTATION, below,

31. In particular, it cannot be invalidated by the exceptio plurium concumbentium (defence pointing to
the mother’s sexual relations with other men). Cf. Art. 788.

32. This term, apter than “irregular union*, fits the Code’s definition: *state of fact which is created when
aman and a woman live together like husband and wife without haviag contracted marriage™ (emphasis

added) (Art. 708).



condition iz satisfied, paternal filiation auto-
matically results from the maternal” one
(see above).

{ily Exception

The above presumption includes children
born up to 300 days after dissolution of the
marriage or cessation of the concubinage
(Art. 743(1) cum 745(2)). However, where
the child is borm more than 210 days after
the dissolution or cessation, the presumption
is qualified by the possibility for the legal
father to contract away his paternity to a man
wishing to acknowledge the child.3% Legis-
lative concern for truth or the child’s interest
is not expressed, but seems implied in the
requirement that such paternity-assignment
be homologated by the court after hearing
the mother (Art. 766).34

(iii) Conflict

The same possibility of striking a bargain
over who is the father is open to two men
who are both legal fathers of the same child
(Art. 762). This occurs in cases of conflict
between the presumption attaching to mar-
riage and that attaching to the wife’s simul;
taneous concubinage3’ with another man,36
The contract settling the question between
the two men involved must (presumably in
the interest of the child) be homologated
by the court after hearing the mother (Art.
763). A subsidiary provision applying in the
absence of contractual regulation gives pre-
ference to the marriage-attached presump-
tion (Art. 764(a)).

{b) Acknowledgement

In view of the detailed coverage of this
topic by our prior report,37 we shall here
stress only its less usual features:

33. See Art, 765 and CONCLUSION, 3, e).
34, See prior report, p. 518, 4.

Affiliation by acknowledgement is provided
only with respect to paternity.

Only a child who has no legal father (Art.
746), whether presumptive or self-acknow-
ledged (Art. 757),3% may be acknowledged.
This precludes the possibility of paternity
conflicts other than of the above-mentioned
kind.

Acknowledgement of paternity is valid
even where the acknowledger did not desire
its effects. As to the acknowledger’s relatives,
they have no standing to oppose the acknow-
ledgement despite being affected by the re-
sulting affiliation.39

‘"The acknowledgement must be mad¢ in
written form (Art. 748), but requires no offi-
cial authentication.

Where the child’s father is dead or in-
capacitated, the acknowledgement may be
made in his name by a paternal grandparent
of the child (Art. 750).

Paternal acknowledgement is of no effect
unless accepted as well-founded by the child’s
mother#¢ or, if she is dead or incapacitated,
by, as a rule, a maternal grandparent of
the child (Art. 751). Again, it is of no effect
unless accepted by the child if he (she) is of
age at the time (Art. 752).41 The respective
acceptances may be tacit (Art. 753).

A deceased child may be acknowledged
if he (she) left descendants (Art. 754).

The acknowledgement is irrevocable, with
one exception: a minor who acknowledged
a child without his guardian’s consent may
revoke such ackmowledgement within one
year from reaching majority (Art. 755).

The acknowledgement can be annulled on
ground of violence. But it cannot be annulled

35. Such concubinages are especially frequent in cases of the husband’s prolonged absence or factual sepa

ration from the wife.

36. For another example of conflict between said presumptions, see prior report, p. 318, ftn. 61, {2).

37. Pp. 514-517, See CONCLUSION, 3(c-d), below.

38. Or exceptionally determined pursuant to the rules set forth under (a) (i) above, or (c) below.

39, In, ¢.g., the field of maintenance or succession law.

A0. Note that this requires an ascertainment of **who is” the legal mother (usually by showing her ~’posses
ston” of this status). Hete as elswhere, paternal affiliation is contingent on the maternal one.

41, The age of majority is 18 years (Art. 198).



on ground of error or fraud unless the ack-
nowledger decisively proves that the child
could not have been conceived of him (Art,
756). Thus, both an acknowledger who was
deceived by an unfaithful mistress into be-
lieving that a child is his own, and one who
fraudulently acknowledged a child not his
own but is now repenting,4? may remain
without remedy.

Legal paternity, whether presumptive? or
acknowledged, can never be contested by a
person other than the legal father himself.

(c) Judicial Declaration

Where a child has po legal father, an ex-
ceptional44 “judicial declaration of paternity”

may be obtained where its mother was raped
or abducted within the time deemed to be
that of conception®S (Art, 758).

The two years limitation period for the
action, which is brought by the mother,45
runs from the child’s birth or from the eri-
minal conviction for the rape or abduction
in issue (Art. 759). Where the latter is establi-
ished, the judicial declaration of paternity
must be granted unless the rapist or abductor
decisively proves that the child could not
have been conceived of him4? (Art. 760).

The policy behind this exceptional mode
of establishing paternity seems different from
that behind the other modes. Both the pre-
sumption aftached to a stable union4® and,

42, See CONCLUSION, 3, d.
43, See 4, CONTESTATION, below.
44, Sce Art. 761.

in the latter’s absence, the voluntary acknow-
ledgement, normally denote a strong pro-
bability of paternity, The same is not the
case with an involuniary paternity forced
on a rapist or mere abductor. This “’forced”
paternity seems to constitute, so to say, a
private penalty: it is a peculiar®® private
sanction of criminal conduct. This is borne
out, for example, by the fact that, contrary
to the principle that effects of filiation are
the same in all cases, a child never owes
“maintenance”to a”’judicially declared” father
{Art. 810), who is nevertheless bound to sup-
port it (Art. 808(1)).50

A “judicial declaration” of paternity can
never be “demanded or made” in a case other
than that of rape or abduction {(Art. 761).51
This restriction is further supported by Art,
721 to the effect that relations between a man
and a woman who are neither married nor
living in concubinage have no juridical effect.
Children born of such relations (which, by
contrast, we venture to call “occasional™)
have a juridical bond only with their mother.52
The scope of this restriction is further ex-
tended by providing33 that neither the in-
terested parties nor third parties’ may avail
themselves in court of such relations for any
purpose whatever (e.g., that of claiming
damages in tort in the absence of faults other
than fornication).

The first-mentioned restrictions reflect,
in sharper form, the pre-1912 French prin-
cipless that “search for paternity is pro-

45, 180 to 300 days after the rape or abduction (cf. Arts. 743 and 783).
46. Or by the child’s guardian if the mother is dead or incapacitated.

47. B.g. because of his sterility.

48, Marriage or concubinage.
49, Not based on Art. 2035 cum 2091.

50, Cf. René David, Le droit de la famille dans le code civil éthiapien (Milano, Giuffre, 1967), p. 66 in fine,

51. The coatext compels us to infer that the finding of an affiliation based on marriage, concubinage or
acknowledgement is nor a “declaration” of paternity.

52. Without prejudice, of courss, to a subsequent paternal acknowledgement.
53. Contrary, it seems, to French practice (see work cited at ftn. 56).
54. See G. Kxzecrunowicz, *Civil Code Articles 758-761, Side Issues”, J. Evh. L. (1965} Vol. 2, p. 185. But

see Art. 584,

55. The *Loi du 16 Novembre 1912™ has liberalized the French system. Further liberalization was achieved

recently by the “Loi du 7 Janvier 1972".
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hbiited”.5¢ They contrast with the modern
legislative trends abroad’? towards making
search for paternity free or freer,® Such
search was free in pre-1960 Ethiopia., The
present restrictions aim at eliminating “stale
and flimsy affiliational claims brought for
inheritance purposes™.5® These restrictions
conflict with customary practices and are
at times circumvented by the courts. The
trend to liberalize (or re-liberalize) the filia-
tion law is thus, in Ethiopia, not legislative
but judicial. Scarce understanding of the
concepts and categories used by the Code
facilitates this process. In particular, the
courts often fail clearly to distinguish the
modes of establishment of paternity (e.g.
acknowledgement) from modes of ‘proof of
paternity (e.g. possession of status).60

2. Non-ContentiousSt Proof

Proof of paternity by a pre-constituted
“srecord of birth” (within the meaning of the
law) or by an “act of notoriety™ is generally
unavailable for the same reasons as those
mentioned before with respect to non-con-
tentious proof of maternity and, it seems,
with the same result of converting possession
of status into the only correct non-contentious
mode of proving paternal filiation, °

This situation greatly reduces the effects
of the limitation of modes of affiliation to
the legal presumptions? and the acknow-
ledgement.63 Indeed, where a child is treated
by a man as his own and is similarly treated

by that man’s relatives and by society (Art.
770(2)), upon that man’s intestate death the
child, in order to inherit, need only prove
the respective treatments by producing 4
witnesses to that effect (Art, 771(1)).64 There-
after, a challenger cannot put the child to the
proof of the mode of establishment of his
{her) paternal filiation, unless he is first able
to disprove the child’s “possession™ of that
filiation by evidence of nominally emyal
strength (4 witnesses, Art. 771(2)). Only
then must the child, if persisting, “claim”
his status by demonstrating the affiliational
facts such as, e.g, an “acknowledgement”
in terms of the law. The courts sometimes
fail to distinguish between these two stages.
On the other hand, they occasionally favour
the child by accepting a single element of
“possession of status”, e.g., treatment of a
child as if it were his by the alleged father
alone,55 as evidence of an alleged “acknow-
Jedgement” which does nor meet the legal
requirements for its validity.

“Can a child of unknown maternal filiation
be allowed to prove, by possession of status,
his paternal filiation alone?’66 As argued in
our prior report, such possibility seems
absurd (there is no case in point), X is,
however, not excluded by the wording of
{Art. T70(2)).67

3. Contentiousi® Proof

Where a child claims a non-possessed
paternal filiation,$? he (she} must prove the

56. Save in the case of rape or abduction. On later changes, see J. Vidal, L'Evolution de la legislation sur
Ia filiation naturelle (Paris, Cujas, 1966). On the "Loi” of 1972, see Dagot & Spiteri, Le nouveau droit

de Ia filiation (Paris, Lib, techniques, 1972).

57. Described in 1966 by Aurelian Jonasco (cited at ftn. 6) and continuing since.
58. By e.g., admitting claims based on seduction or on informal admission of paternity.

59, See CONCLUSION, 2.

60, (Text omitted)

61. For the meaning of this term, see ftn. 7.
62. Attaching to marriage or concubinage.

63. The mode based on rape or abduction (Art. 758) is practically insignificant: no cases arise (in_customary
practices the consequence is often marriage, fess often vengeance or fine). But see the exceptional mode
provided by Art. 765 and referred to at fin, 38,

64. Moreover, the courts often in fact mitigate these legal requirements by not demanding that each
witness attest alf the elements of possession of status.

65. Through, e.g., paying for the maintenance and education of a child which is #of generally known to
be his and treated as such,

66. See prior report, p. 520, top.

67. See “treated by a man or a woman.”

68. For the connotation of this term, see fin, 17.

€9, On the controversial meaning of Art. 777(2) which, prima facie, absurdly requires that olf filiation claims
by a child be instituted against the mother, see G. Krzeczunowicz, “New Quizzes in Family Law”,
J.Eth.L. (1973), Vol. 9, p. 204, and Problems in Family Law (Addis Ababa, Faculty of Law, 1978),Pro-
blem 235.
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original affiliational facts, which normally are
(a) conception or birth in marriage (Art.
741), or (b) conception or birth in concubin-
age (Art. 745), or (c) acknowledgement (Art.
747).70 While the affiliational fact of maternity
(birth cum identity) can, as said before, be
proved by any means, marriage, concubi-
nage and acknowledgement have their own
regimes of proof, on whose proper applica-
tion contentious proof of paternity depends:

(a) Marriage

Proof of marriage by “records of marriage”
(within the meaning of the law)?l or “acts
of notoriety” is legally (Art. 3361{1)} or in
fact (Art. 3361(2)) unavailable for the same
reasons as those given before with respect to
filiation. This seems to convert “possession
of status™72 (of spouses) into the only correct
non-contentious mode of proving marriage.
For our purpose,” such “possession” of
marital status must of course be contempo-
raneous with the time of the child’s birth,
or the legal period of its conception (Art.
743). In the absence of an uncontested pos-
session (Art. 700} of marital status74 between
the child’s mother and its alleged father, the
claimant (child or father: Art. 775} must
obtain a preliminary court authorization?s
(Art. 703) to proceed further. Thereafter,
he may bring proof of the conclusion of the
marriage (Arts. 577-580) which, in a paternal
filiation suit, must be shown by the claimant
to have occurred before the child’s concep-
““tion or birth. Conversely, the burden of
showing a dissolution, if any, of such mar-

riage before the child’s conception or birth
is on the defendant in the paternity soit., It
seems worth mentioning that annuiment of
a marriage does not affect filiation bonds
arisen from the union,76

(b) Concubinage

As in the case of marriage (but without
invoking the absence of a "record™), non-
contentious proof of concubinage is by pos-
session of status.”?7 In such preof, the fine
distinction of whether the two partners live
together “as” (Art. 699) or only “like” (Axt.
718)78 spouses is immaterial for our purposes,
since the affiliational effect is the same in
either case. What matters is the contempo-
raneousness of the union with the time of the
claimant's birth or the legal period of his
conception. The legislator should have stop-
ped at this point. Instead, he provided a
second regime of legal proof (Art. 720)—in-
compatibly patterned, by reference, after
that of marriage (Art. 702-706)—for the case
where the fact of concubinage, called “ir-
regular union” (Art. 708 cum 718), is con-
tested by 4 witnesses (Art. 719), This point-
less provision is unavoidably disregarded by
the " judiciary,7®

{¢} Acknowledgement

The paternal acknowledgement, which
must be in written form, “may not be proved
by witnesses”80 (Art. 748). The document
itself must be produced in evidence of the

70. Ethiopian law knows no “'cas d'ouverture” which legally open searches for factual paternity. In certain
foreign systems, such “opening’ are (or were) based on initial proof of, for example, a seduction or
admission {cf. J. Vidal, cited at fin. 56). Obversely, the Ethiopian modes of paternal affliation are both

legally circumscribed and peremptory
71. See Art. 698.

72. Similarly defined and proved or disproved (Art. 699-700) as in filiation law.
73. Which is "contentious™ proof of paternal filiation.
74. Art. 701. For reasons already given (text before ftn. 12}, we omit all mentions of “‘acts of notoriety™

in this Article and the related context.

75. Based on a religious record of marriage (¢f, Art. 579), a “contract of marriage"” (Art. 683 (1)), or serious

circumstantial evidence.

76. See Art. 696(3) and compare G. Krzeczunowicz, Case Comment, appearing below in this issue.

77. In our view proof of the fact of concubinage should not be encumbered with this device: G. Krzeczu-
nowicz, Problems in Erthiopian Family Law (Addis Ababa, Faculty of Law, 1978), Problem 17.

78. In the non-controlling English version of this Article (and Art. 708) this distinction is further blurred

by the use of as” instead of "like”.

79, See G. Krzeczunowicz, Problems in Family Law (Addis Ababa, Faculty of Law, 1978), Problem 18.
80. Who, for example, declare that they have seen it or signed it in attestation pursuant to Art. 1727(2).



acknowledgement.8! The exception provided
by reference to the ““acts of notoriety” pro-
cedure prescribed by Art. 146, seems inef-
fective for the general reasons discussed
before.82

4, Contestation

The presumptive paternal filiation attach-
ing to marriage or concubinage$® can be
contested only by the legal father himself84
and only on the grounds mentioned in our
prior report. These grounds are, primarily
“non-access” to the mother during the whole
Iegal conception-period (Art. 783), or ab-
solute impossibility of begetting the child
{e.g., because of sterility) (Art. 785).85 The
mother’s adultery or admission that the
child is the fruit of infidelity are insufficient
grounds for the contestation of its paternal
filiation (Art. 788).

In a famous case, the High Court correctly
rejected a contestation of a marriage-derived
affiliation of a child to a deceased father
who never disowned the child but was a
medically certified castrate, 86

C. EFFECTS OF FILIATION

The effects of legal filiation are the same
for all children regardless of the way in
which it is established.®? For example, rights
to maintenance by (Art. 808(1)) and suc-
cession to (Art. 842) the father or mother
are equal.

Obversely, the only effect attached to
notorious factual filiation which is not Jegally
established is the so-called publicae hones-
taris®® impediment to marriage (Art. 584}

CONCLUSION
1. Modern legislative reforms abroad

seek gradually to achieve, or have only re-
cently achieved, an EQUALITY of legal
status as between marital and extra-marital
children. Obversely, such equality is a
long-established axiom in Ethiopia.

2. An effective equalization of the legal
condition of marital and extra-marital child-
ren requires also that PROOF of the filial_
bond be made largely free. This seems to Qe
the view held and tendency followed By
legislative reformers abroad. Ethiopia con-
stitutes a striking EXCEPTION to this paral-
lelism in that, while retaining the traditional
equality between marital and extra-marital
children, it has since 1960 restricted the (also
traditional) freedom of proof of their status.
These restrictions were caused by the pro-
liferation of stale and flimsy affiliational
claims brought for inheritance purposes,
Since such purposes are little relevant in
countries where inheritable private property
is insignificant, large freedom of proof of
paternity prevails mostly in socialist count-
ries. In Ethiopia, it is reflected not in the
law, but in its lenient construction by the
judiciary (see ftns. 64-65 and accompanying
text). ;

3. PATERNAL affiliation is, in Ethiopia,
restricted to limitatively enumerated modes.
Below are singled out such original features
of this system as were not discovered in any
or most of the other national reports avail-
able at the NINTH Congress.

(a) FEthiopia attaches a legal and almost
irrebuttable presumption of paternity to the
man living in concubinage {irregular union™)
with the mother. He is treated for this purpose
on equal footing with husbands.

(b} In Ethiopia, not only maternity but
also paternity can be proved non-conten-

81. It is therefore advisable to have such acknowledgements registered in courgf.
82, And because this reference is incongruous in the context of Art. 146,

83. Although Art. 785 is prima facle applicable also to a self-acknowledged™ father, such application
would in practice duplicate that of Art. 756{2).

84, Action to “disown™ the child.

85. The only other ground arises from a child’s claim of maternal filiation against the contester™s wife or
concubine: case contemplated by Arts, 789 cum 775(3) and 777(2-3).

86. See G. Krzeczunowicz, Case Comment, appearing below in this issue,
87. Save in the exceptional case concerning a rape or abduction {(see above).

88. "Public honesty”



tiously by mere possession of status (without
any need, in such case, to demonstrate the
occurrence of any of the prescribed modes
of affiliation). In this respect, there is an
illuminating similarity between proof of filia-
tion by possession of status (Art. 770(1-2))
and proof of ownership by possession of
chattels (Art. 1193 cum 1140).

(¢) In several foreign legal systems where
acknowledgement of paternity must be ac-
cepted by the mother, an effective acknow-
ledgement is impossible if the mother is
dead or insane. It is possible in Ethiopia
where, in such case, the acknowledgement
may be accepted by the mother’s ascendant
or the child’s guardian,

(d} In Ethiopia “fraudulent” acknow-
ledgement of paternity3? cannot be annulled
otherwise than by the acknowledger himself
decisively proving the impossibility of his
paternity.%0

(e) In striking contrast with foreign
systems, more concerned than the Ethiopian
with the biological truth of filiation or else
with the principle that personal status is not
in commercio, in Ethiopia paternity may be,
in certain specified circumstances, contrac-
tually assigned by the legal father to another
man acknowledging the child. Also, problems
of “double” legal paternity may be solved
by contract between the presumed fathers,

4, Apart from the oft-mentioned “equal-
ity of status™ principle, the BASIC TEN-
DENCIES of the Ethiopian law of filiation
may be summarized as follows:

{a) Essentially free non-contentious proof
{possession of status) and qualified free con-
tentious?l proof of maternal filiation by
birth,

(b) Essentially free non-contentious proof
of paternity (possession of status).

{c) Radical restriction on (1) contentious
(2) paternal affiliation of (3) such extra-
marital children as are not already acknow-
ledged or covered by the paternity presump-
tion attached to concubinage (*‘irregular
union”). Due to the above three qualifica.
tions, the effects of this restriction are much
less sweeping than a prima facie reading of
Art, 761 Civil Code would suggest.

(d) Policywise, the Ethiopian law of
filiation’s implicit aim, among others, is to
reduce inheritance (or alimony) litigation and
preserve the peace of stable households,
whether marital or extra-marital®2, This aim
{1} is balanced with, without being surrende-
red to, the sometimes non-convergent aim
of discovering the biological truth and safe-
guarding the child’s interests,5¥%4 and (2) is
occasionally made to prevail over the world-
known principle that personal status rights
are not disposable97

1980 ADDENDUM
ON NEW TRENDS

A, JUDICIAL TRENDS

In recent years, the judicial tendency to
mitigate the strictness of the rules on “estab-
lishment™ of filiation by a lenient construc-
tion of the rules on proof™ of filiation%
seems to have become more pronounced.
In socialist Ethiopia, the “inheritance” pur-
poses of paternity claims necessarily became
less valuable,%7 and numerous claims are
brought by unmarried mothers in need of
a maintenance allowance for the child

89, Sometimes given “’by courtesy” (par complaisance) or for other purposes.
90. Art. 756(2). But the acknowledgement is null from the outset if the child has another legal father (Art.

746).

91. “Qualified” here points to the requirement of a motivated court-permission to proceed (Art. 773-774).
Therenpon, the physical fact of birth can be proved by any means (which clearly is not the case with the

physical fact of paternal begeiting).

92, An aim supperted by the limitations on the establishment of paternity, and on its contestation (by

disownining) once established

93, An aim promoted by, e.g., the requirements of acceptance under Arts. 751-752, or of court-approval

under Arts. 763 and 766.

94, The two aims seem to converge in the presumption of paternity attached to “irregular unjon™ (Art, 745).

95. Arts, 762 and 763.
96. See CONCLUSION 2., above.
97. See 1bid.
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represented by them. Even before the im-
pending change in filiation law, if any,?8 the
judges understandable sympathy with the
genuine plight of some of the unmarried
mothers induces the courts to relax the re-
quirements of “possession of status” and/or
those of “acknowledgement” in order to
impose a “maintenance” order (Art. 808(1))
on the alleged father. This appears to be
done in one or more of the following ways:

1, Not requiring that each of the four wit-
nesses (Art. 771(1)) attest each of the
three elements (Art. 770(2)) of posses-
sion of status, that is, treatment of the
child by (i} the alleged father, and (ii) the
latter’s relatives and (iii) society as his
child.

2. Finding that the first of the three elements
of possession of status (treatment of child
as his by the alleged father) amounts to
“acknowledgement” (Art. 747), despite
non-satisfaction of the ‘‘written form™
requirement imposed by Art. 748(1) on
pain of invalidity of the ackmowledge-
ment.

3. Confusing the two notions, despite that the
first (possession of status) is but a rebutt-
able presumptive evidence of paternity,
while the second (acknowledgement) is
an irrevocable affiliational fact directly
establishing the paternity.

We hope to procure, for another issue of
this Journal, some judgment-extracts illus-
trating the above trends.

B. LAW REFORM TRENDS

Reforms aimed at simplifying the law and
making it conform with socialist philosophy
are envisaged by the Ministry of Justice
Law Revision Commission. The first-stage
preparatory work was done by a number of
subordinate committees. Committee No, 1
dealt with ihe Civil Code’s first three Books,
of which the second includes the subject-
matter of the above Report. Below, “LAW

98. See B, below.

REVISION” shall stand for “Committee 1
of Law Revision Commission, Revised Draft
of Books I, II and III Civil Code (June 1976,
Addis Ababa)’%, and “DRAFT LAW”
shall stand for the Committee’s draft Chapter
on Filiation (part of draft Title IV).

A detailed critique of DRAFT LAW
would require a monograph-size treatment.
Besides, it would be premature, since the
Committee’s LAW REVISION does not,
as yet, represent the views of the parent Com-
mission. We shall therefore limit ourselves
to some essentials. Our analyses will only
attempt roughly to answer three main querigs:

(i) To what extent, if any, does Draft Law
simplify the problems of filiation?

(ii} To what extent, if any, does Draft Law
preserve equality between marital and
extra-marital children? '

(iii) To what extent, if any, does Draft Law
reflect, or- oppose, the judicial trend
towards liberalization of the Law of
Filiation in the interest of the extra-
marital child?

B 1. SIMPLIFICATION

A prominent merit of Law Revision con-
sists in the simplification of Family Law,
whose many intricacies and inconsistencies
defy the clarification efforts of qualified
jurists, 100 In the draft Law of Filiation, few
lawyers will regret the disappearance of the
“Conflicts of Paternity’” Section, or of most
provisions (Arts, 772-777) of the “Proof of
Filiation” Section,101 or the trimming to
smaller size of several other Sections.

B II. EQUALITY?

1. The present law nowhere formulates a
principle of “equality” between marital
and extra-marital children. For children
with established and proved paternity
this is unnecessary, since (i) such equality
is unquestionable (no distinction made)

99, The expressions *“Article” or *“Art.” continue to denote Articles of the Civil Code, while “Draft Article’
or “Draft Art.” shall denote Articles of LAW REVISION.

100. See G. Krzeczunowicz, Problems in Family Law (Addis Ababa, Faculty of Law, 1978).

101, See ibid, Problems 24-23.
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B III. LIBERALIZATION? 1.
LISHMENT of Filiation

under both the Law of Maintenance
(Art, 808(1)), and the Law of Succession
(Art. 584). Such equality is further pro-
moted in the law of (ii} establishment of
filiation, where the legal presumption of
paternity is attached equally to marital
(Art. 741) and extra-marital (Art. 745)
upions. Finally, both the lenient (Arts.
770-771) and the restrictive (Arts. 772-
777y rules on (jii) proof of filiation are
equal for all children. In the light of all
above, there is no need for a theoretical
affirmation of the principle of equality.

Obversely, Draft Law starts from a the.
oretical affirmation of the principle of
“equality” (Draft Art, 253192), which
is immediately contradicted in the next
section (establishment of paternity) by
an nnequal treatment, in two distinct
paragraphs, of “Children born in wed-
lock™ and “Children born out of wed-
lock” (see B III, 1, below), categories
that are devoid of juridical significance
in the present law.193 Under Draft Law,
they are distinctly treated also in the
Section on Proof of Filiation {see B III,
2, below). Note, however, that equality
. ..between children whose filiation is al-
" ready established and proved remains
preserved: see Law of Succession (Draft
Art. 303104, clearly) and Law of Main-
tenance (presumably).

ESTAB-

A liberalization of the Law of Filiation

102. ““Art. 253. Equality of Children.

may consist in facilitating the latter’s (1)
establishment (determination) or (2) proof.
The two notions are often confused, but
should be considered separately.105 Below
we consider ESTABLISHMENT of paternal
filiation by (a) legal presumption, (b) ack-
nowledgement and (¢) judicial declaration:

@

Legal presumption

So far from being facilitated by Draft
Law, the establishment of paternity by
legal presumption is severely restricted by
the elimination of extra-marital unionsl06
from the field of application of the legal
presumption of paternity; the provision
of Art. 745 is obliterated.

(b) Acknowledgement

Depending on the judicial construction
of Draft Article 262(1)107, the latter may
or may not greatly facilitate the establish-
ment of paternal filiation by acknowledge-
ment. The majority of citizens being stiil
illiterate, most customary forms of ack-
nowledgement necessarily dispense with
writing. Moreover, custom often implies
acknowledgement from an incomplete
possession of status (see A.2.} But if such
implication or other unwritten forms of
acknowledgement are “recognized”, this
will prevent the application of the draft
rufe of proof on producing the (written)
“instrument” of acknowledgement (see
B HII, 2. (b).

No distinction shall b¢ made between children born in wedlock and out of wedlock.”
103. See INTRODUCTION fo the above Report, para. 2.

104, *“Art. 303. First-degree heirs:

1) The children of the deceased shall be the first to be called to his succession.
2) Each of them shall receive an equal portion of the succession.”

105. The confusion is increased by the Draft Law’s (English version) retention of the Code’s mistranslation
of the French term “determination™ as *ascertainment™, While the affiliational facts (see 2, b and ¢,
below) given by Draft Law Section 2 establish (create, determine) the paternal filiation bond (see “‘re-
sult™ in present Art. 740), the existence of the filiation bond is ascertained by application of Draft Law

Section 4 on Proof of Filiation.
106. Which are widely practised in Ethiopia.
107. *Art. 262. Form of acknowledgement,

(1) Acknowledgement of paternity shall be in writing or in any other recognized customary form”

(emphasis added).
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(¢) Judicial declaration

Draft Article 266108 retains the present
rule whereby a judicial declaration of
paternity may be obtained on grounds of
rape or abduction (Art. 758), to which it
adds another ground: *“‘seduction”, The
latter ground is, however, severely re-
stricted by clearly implying (“convicted™)
that “seduction” denotes the offence
defined in Article 596 Penal Code which
protects only female “minors™. This
would exclude non-minor females, infer
alia those now pretected by the paternity
presumption attached to extra-marital
unions (presumption eliminated by Draft
Law: see (a) above). Incidentally, in many
foreign systems concubinage or (as in
most socialist countries) any sexual inter-
course with the mother (regardless of
whether it constitutes a penal offence)
occurring within the statutory period of
conception, suffices to support an action
for judicial declaration of paternity. The
systems vary as to what defences to such
actions may or may not be admitted, 109

B IIf, LIBERALIZATION?

of Filiation

2. PROOF

Contrary to the present law, the draft
“Proof of Filiation” law deals separately
with “Children born in wedlock™ (Draft
Article 276), and “Children born out of wed-
lock” (Draft Article 277). But the opening

108. *Axt. 266. Judicial declaration of paternity.

sub-articles (1) concerning records of birth
or filiation are substantially similar in both
Draft Articles and are similarly deprived
of effect by the circumstances referred to
under C, below. Also substantially similar
are the respective sub-articles (3), which
relegate “possession of status™110 from second
to third place in the hierarchy of proof. Thus,
the essential difference between the two
Draft Articles results from the wording of»
the respective sub-articles (2):

(a) In Draft Article 276 (marital children),
sub-article (2)111 allows the claimant to
prove paternal filiation by the facfs con-
stituting the legal presumption of pater-
nity. These facts are birth or conception
in marriage: Draft Article 255(1)112, But
Law Revision eliminates the present
rules on proof of marriage (Arts. 697-
707), which include “possession of status”
(Art. 699). This may make proof of
paternity “vig marriage” -impossible
where, as happens frequently, no record
of marriage can be produced.

(b) In Draft Article 277 (extra-marital child-;
ren), sub-article (2)113 allows the claimang
to produce the “instrument” of acknow-
ledgement (but what if the latter was
made in customary oral form? See B 1II,
1, b), or the record of judicial declara-
tion of paternity (but such declarations
are exceptional: see B III, 1, ¢).

In view of the above limitations, it seems

(1) Where the mother of the child has been the victim of an abduction, rape or of or of seduction at the
time when the conception of the child is considered to have taken place, an action for a judicial
declaration of paternity may be instituted against the person who has been conviczed of such offence”

(emphasis added).

109. A comparative law treatment of these points would requiré a scparate paper. But see, for example,
Articles 85-86, Polish Family Code. See also D. Lasok, Polisk Family Law {Leyden, 1968), pages 162-
163, which mention the solutions of some Western legal systems as well (omit the passage on Soviet
law: it is outdated). More recent law reforms are practically all in favour of the extra-marital child
and its mother: e.g. P. Sedugin, New Soviet Legislation on Marriage and Family (Moscow, 1973).

110. The(deﬁnition of “possession of states™ in Draft Article 278 is identical with that given in present Article
770(2).

111. Which reads: “Where the record of birth cannot be produced, filiation may be proved by the facts con-~
stituting the legal présumption of paternity™

112. Which reads: “A child conceived or born in wedlock has the husband as father.” This is identical
with the wording of present Article 741,

113, Which reads: “Where such record [of birth] cannot be produced, filiation may be proved by producing
the instrument of acknowledgement or the record of the court in which the judicial declaration of
paternity was made.”

114, This, unless the courts give a severe construction to the phrase . . . filiation may be proved by the posse-

ssion of status of a child provided that the reasons for not producing the documents are satisfying™
(Oraft Art, 277(3)). What if these documents never existed? )
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that the theoretically degraded “possession
of status” device may in fact continue, under
Draft Law, to play a dominant role in the
field of proof of filiation.114

C. CIVIL STATUS REGISTER

Both present law (Art. 769) and Draft
Law (Draft Arts. 276 and 277) require that
filiation be proved by the record of birth 115
and authorize other methods of proof only
in the latter’s absence. But such absence,
which is exceptional in most modern juris-
dictions, is usual in Ethiopia, where resort
to less certain methods of proving filiation
(in particular by “possession of status™) is
therefore unavoidable (see Report, A 2 and
B 2). Proof of filiation by records of birth
depends on the solution of the wider pro-
blem of “Civil Status™ registers containing
records of birth, marriage and death.

Legislation on Civil Status registers and
records is not normally part of a Civil Code.
It is part of Administrative Law and is con-
cerned primarily with the public inferest.
Comprehensive and certain data on birth,
marriage and death of citizens alone permit
the rational administrative, social, economic
and military planning required in a modern
state. This does not prevent such registered
records from having an important impact
on Civil Law, since they alone may provide
authoritative pre-constituted evidence for the
subsequent civil law cases whose outcome
will depend on the particulars of birth, mar-
riage or death of a person.

In 1960, when the Civil Code was enacted,
the practical possibilities of creating a general
Civil Status Registers system were nil, des-
pite the attempt made by the “Municipalities
Proclamation” of 1945.116 Nevertheless, the
Civil Code (Title 1, Ch. 3) includes a host
of detailed provisions on Civil Status officers,
registers and records, application of which
is suspended by a transitory provision (Art.
3361(1)) “until a day to be notified by an

115, Not of baptism.

order published in the Negarit Gazeta”.
This day never came and is not in sight. But
the prospect of fruitful developments at
grass-root level has recently been created by
the “Urban Dwellers Associations Con-
solidation and Municipalities Proclamation
No. 104/1976”. Among the duties of the local
“Kebele Urban Dwellers Associations™,

Article 9(14) of said Proclamation mentions
the duty “to keep a register of births,
marriages and deaths within the Kebele”
However, the development of the potential-
ities inherent in this brief sentence will
depend on the enactment of implementing
provisions by either: '

—putting in force, gradually and district by
district, selected provisions from the sus-
pended Chapter 3 of Title I Civil Cede,
or

—replacing the text of the suspended Chapter
with a more suitable text and putting it
in force gradually as suggested above.117

Among the particular consequences of the
present vacuum in this field, the following
deserve the attention of students of filiation
law:

As suggested before, the only correct “non-
contentions” mode (see Report, ftn. 7) of
proving maternal filiation (see Report, A 2)
and paternal filiation (see Report, B 2} is
possession of status. At this point, we must
elaborate on this suggestion by showing why,
in Article 769 {(and Art. 770(1)), the words
“record of birth” cannot mean records other
than those contemplated by the suspended
provisions of Title I, Chapter 3, Civil Code.118
The words “records of birth” must be seen
in context. Just as Article 698 on proof of
marriage by a “‘record” drawn up in accord-
ance with “law” must be read in conjunction
with Articles 605(3) and 606(3) showing that
the “law” referred to in Article 698 are the su-
spended provisions of Chapter 3 dealing with
Officers, Registers and Records of Civil

116. Proclamation No. 74, Article 9. Incidentally, even when the municipality officer performed a marriage,
he did not record the deed of marriage (given to the spouses) in a register.

117. Incidentally, LAW REVISION would eliminate the suspended Chapter without enacting anything in
its stead (perhaps leaving this matter to Administrative Law?).

118. Incidentally, Article 3361(1) does not suspend Articles 56, 71, 78 and 132, which are irrelevant to our

topic.
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Status, so Article 769 on proof of filiation
by a record of birth must be read in
conjunction with the rest of Family Law
as denoting a record drawn up in acc-
ordance with said suspended provisions
after their enactment. Indeed, the prese-
nce of “records of birth” in the first
category of the hierachy of proof of
filiation will make sense only after the sus-
pended provision of Article 97 (or a like
provision) giving such records a higher than
normal probatory forcell? is enacted to-
gether with some other suspended (or like)
provisions ensuring the accuracy of civil
status records. These are found primarily
under:

—Articles 74-89 (conerning the Registers of
Civil Status);

—Articles 90-98 (concerning the records to
be entered in these registers and their
probatory force);

—Articles 99-103 (concerning, in particular,
the records of birth);

—Articles 138-145 (concerning sanctions for
non-observance of rules).

In particular, let us stress that:

(a} The record of birth must be drawn up
within 3 months from birth (Art. 62(a)).
This is to ensure that it is entered in the
register while the declarants are alive
and their memory is “fresh” A record
of birth entered later {otherwise than
pursuant to a judgment), or not entered,
is mere information without special
probatory value (Arts. 63 and 98).

(b) The record of birth shall indicate the
father and the mother (Art. 99(d)).

{c) The birth must be declared by the father
or, in his default, by the mother (or
guardian or caretaker) of the child, or
by the civil status officer if aware of the

birth (Art. 101). We sugges't, after foreign
precedents,120 that a similar duty should
lie on any persons having attended the
birth.

(d) The persons bound to declare birth
who fail to do it within the prescribed 3
months period, or refuse to do it, or
knowingly make a false official declara-
tion, are subject to pumishment (Arts.
142-143),

Non-enactment of such provisions need
not affect the informational value of Regis-
ters of Civil Status for the purposes of ap-
proximate governmental statistics. But it»
would gravely affect their evidential valug
for Civil Law purposes, including thdt of
proving filiation. Tndeed, information pro-
vided by a Register lacking accuracy safe-
guards would be less reliable than that pro-
vided by some of the documents given second
priority by Draft Articles 276-277.

POSTSCRIPT

The above Report and Addendum have
so far advanced no basic policy preferences
regarding the problems of filiation. In this
postscript, however, it does not seem im-
proper briefly to express our opinion that
the Ethiopian law of filiation should be radi-
cally liberalized (cf. ADDENDUM, B III).
The arguments in support of such policy
are as follows:

(1) This policy is implemented in most so-
cialist and some non-socialist countriesi2!
for self-evident humanitarian and/for
egalitarian reasons.

(2) Such policy seems, moreoever, parti-
cularly indicated in this country, which
cannot, as yet, afford a social welfare
legislation providing state support for
legally fatherless children, who are legion

(3) Customary maintenance of a minor child
by the mother is so cheap in Ethiopia that

119. According to Article 97, evidence contrary to the regularly registered record *cannot be adduced ex-
cept where it is authorized by the court” Consequently, a man regularly but improbably declared
father by the child’s mother needs a prior court authorization to bring an application for a judicial
correction of the corresponding record (Art. 125).

120, For example, Article 56 French Civil Code.

121. See the materials cited at fin. 109. See also . Garcia Cantero, “La situation juridique des enfants nés
hors marriage” in Rapports généraux an IX Congrés international de Droit comparé (Bruzelles 1977),

e.g. D. 348, n, 70-IV.

103



most extra-marital fathers may be able
to afford it.

We therefore tentatively propose that the
following measures be considered:

1. Preserve the legal presumption of pater-
nity attached by Article 745 to concubi-
nage as defined in Article 708.

2. Repeal Articles 758-761. Instead, enact
provisions admitting actions for judicial
declaration of paternity grounded on the
defendant’s sexual intercourse with the
mother within the period between the
300th and the 180th day before birth.
The defences to such action could be as
follows:

(a) notorious or professional sexual pro-

miscuity of the mother occurring within
said period, or

(b) the defendant’s sterility!?2 or negative
blood test, or

(c) the mother’s sexual infercourse with
another man within said period!23 if
the other man’s paternity is more likely 124
Some of the criteria might be the fre-
quency and/or timing (nearer that period’s
middle) of the other man’s intercourse,
the physical resemblance, a gypaecolo-
gist’s opinion, etc.

{d) Limitation of action.125

Finally, we respectfully submit that, since
the Law Revision Commission is an all-male
body, it might be useful to consult the Ethio-
plan Women’s Asscciation on the above
points,

122. The “use of coniraceptive™, if included, would create impossible probatory problems.

123. The term of art for this defence is exceptio plurium concumbentium.

124. Such is the solution of Article 85(2) Polish Family Code (solution unaffected by this Code's Revision of
1975). See also pp. 164-165 in Lasok (cited at fin. 109),

125, In some countries the child’s action (usually brought by the mother) is subject to drastic limitation. The
latter is perhaps shortest in Austria: 1 year from birth ( Zivilgesetzbuch, Art. 308). See Lasok. {(cited
at ftn. 109), p. 161, n. 130, The purpose is to prevent the abuses and uncertainties often connected with
the bringing of “stale” claims, This limitation does not affect filiations established by legal presumption
or acknowledgement, or those proved by records of birth or possession of status,
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INTERNATIONAL TREATIES AND THIRD STATES

DR. ZDZISLAW W. GALICKI*

International treaties, whether general,
regional or particular, lay down rules of
conduct binding upon the States -contracting
parties who must refrain from acts incon-
sistent with their treaty obligations.

According to the well-known maxim widely
used in Civil Law and deriving from Roman
Law pacta tertiis nec nocent nec prosunt
agreements concern the contracting parties
only; they can neither impose obligations
nor confer rights upon third persons. As a
result of the quoted principle legal effects
of an agreement should be strictly limited
to the circle of the contracting parties. This
rule, having its justification in Civil Law
resting simply on the gemeral concept of
the law of contract,! in International Law
has additional support in the rules of the
sovereignty and independence of - States,
Hence international treaties ought to con-
cern the contracting States only; neither
rights nor duties, as a rule, arise under trea-
ties for third States which are not parties to
them,

There is wide evidence of the recognition
of this principle in State practice and in
decisions of international tribunals as well
as in the writing of jurists,2 which are based
on the general rule of consent as being the

foundation of the treaty obligation3. Examp-
les of the application of the underly'ng rule
can be found in relation to rights as well as
to obligations which cannof arise for or be
imposed on the third States.

In the case of “German Interests in Polish
Upper Silesia”, for instance, the Permahent
Court of International Justice said, im re-
lation to various instruments terminating
hostilities after the First World War:

*It is, however, just as impossible to
presume the existence of such right at
all events in the case of an instrument of
the nature of the Armistice Convention -
as to presume that the provisions of!
these instruments can ipso facto be ex-
tended to apply to third States. A treaty
only creates law as between the States
which are Parties to it”4

In accordance with this statement the
Court held that, as Poland was not a party
to the Armistice Agreement, she was not
entitled to avail herself of that instrument.

Similarly, in the case concerning the *Fac-
tory of Chorzow™, the Permanent Court
held that Poland could not avail herself of
the provisions of the Armistice Convention
to which she was not a party.s

. Assiétam Professor, Law Faculty, Addis Ababa University; Visiting from University of Warsaw.

1. See other well-known rules of the Roman private law of contracts as expressed in the maxims: Obligatio
tertia non contrahitur; Pacta non obligant nisi gentes inter quas initia. Cf. Article 1952(1) of the

Ethiopian Civil Code.

2. Ch. E. Rousseau, Principes généraux du droit international public, Paris 1944, vol. 1, p. 453, See also
E.F. Roxburgh, nternational Conventions and Third States, Boston 1971, p. 19. A Cavaglieri, Régles
Générales du Droit de La Paix", Recueil des Cours, Academie de Droit International (The Hague,
1929) vol. 26, p. 257. D. Anzilotti, Cours de Droit International (G. Gidel trans., Paris 1929), p. 414;
L.F.L. Oppenheim, Jnfernational Law- a Treatise (8th ed. by H. Lauterpacht, London - New York 1958)

vol. 1, p. 925.

3, *“Both legal principle and common sense are in favour of the rule™ Pacta tertiis nec noncent nec prosunt™,
because as regards States which are not parties (commonly referred to as “third States™), a treaty is
res inter alios acrta.” Lord McNair, The Law of Trearies, (London, 1961), p. 309.

4. Publications of the Permanent Court of International Justice; Judgments, Orders and Advisory Opirtions

(1926), Series A. No. 7, pp. 24-29.

5. P.C1.J. Publications (1928), Series A. No. 17 pp. 43-46. See also Annual Digest 1927-28, Case No. 286,

Pp. 416417,
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On the other hand, in relation to an even-
tual obligation of third States, in the case of
*Territorial Jurisdiction of the International
Commission of the River Qder”, the Per-
manent Court declined to regard a general
multilateral treaty the Barcelona Conven-
tion on the Régime of Navigable Waterways
of International Concern -as binding upon
Poland, who was not a party to the treaty.
The Court stated: “Even having regard to
Article 338 of the Treaty of Versailles,$ it
cannot be admitted that the rafification of
the Barcelona Convention is superfluous,
and that the said Convention should produce
the effects referred to in that article inde-
pendently of ratification,”?

Analogically, in the case of the *Free
Zones of Upper Savoy and the District of
Gex™, the Permanent Court held that Article
435, paragraph 2, of the Treaty of Versailles,
providing the abrogation of the free zones,
“. . is not binding upon Switzerland, who
is not a party to that Treaty, except to the
extent to which that country accepted it”s,

The same principle was affirmed by the
Arbitrator, Judge Max Huber, in the well-

known Island of Palmas case, dealing with
a supposed recognition of Spain’s title to
the island in treaties concluded by that coun-
try with other States, in which he said:

“It js evident that whatever may be
the right construction of the treaty it
cannot be interpreted as disposing of the
rights of independent third Powers. .
It appears further to be evident that
treaties concluded by Spain with third
Powers recognizing her sovereignty over
the Philippines could not be binding
upon the Netherlands.™?

Article 18 of the Harvard Research Con-
vention on the Treaties stated the principle
as follows: A treaty may not impose obli-
gations upon a State which is not a party
thereto.”10

In modern International Law the principle
pacta tertiis nec nocent nec prosunt is directly
connected with the principel of non-interfer-
ence with internal matters of third Stateslfa

The Vienna Coavention on the Law of
Treaties of 1969, based on the draft prepared
by the International Law Commission,l!
provides in its Article 34 as follows:

6. This article provided that the regime set out in articles 332-337 of the Treaty was to be superseded by

such regime as might be “laid down in a General Convention drawn up by the Allied and Associated
Powers, and approved by the League of Nations, relating to the waterways recognized in such Conven-
tion as baving an international character”, and that this Convention was to apply in particular, among
others, to the Oder.

7. P.C.L.J. Publications (1929), Series A, No. 23, p. 21.

8. Ibidem (1932) Series A/B, No. 46, p. 141.

9, Reports of International Arbitral Awards (U.N. Publication) vol. 2, p. 831.

10. “Research in Intemational Law of Treaties American Journal of International Law (1935) vol. 29,
supplement.

10a Encyklopedia prawa miedzynarodowego 1 stosunkow wiedzynarodowych (Encyclopedia of international
law and international relations) (Warsaw, 1976), p. 253.

11, It is necessary, in considering the problem of international treaties and third States, to recall significant
work made in preparing the Vienna Convention by the United Nations International Law Commission.
The Commission placed the law of treaties among the topics listed in its report as being suitable for
codification, as early as at its first session in 1949, However, until 1960, because of its work on other
subjects, the Commission was not in position to give all the time and attention required for this question.
In 1961, at its thirteenth session, the Commission appointed Sir Humphrey Waldock as Special Rappor-
teur on the Law of Treaties and decided to prepare draft articles on the law of treaties intended to serve
as a basis for an appropriate convention, instead of an expository code as had been provided by previous
Rapporteurs. At its fourteenth (1962), fifteenth (1963) and sixteenth (1964) sessions, on the basis of the
reports submitted by the Special Rapporteur, the Commission adopted the first three parts of its provi-
sional draft articles on the law of treaties. Taking into consideration the comments of Governments,
the Commission modified the parts, sections and order of articles of the provisional draft in adopting
in 1966 the final text of its draft articles on the law of treaties. See Report of the International Law Com-
mission on the work of its Eighteenth Session - Geneva, 4 May - 19 July 1966 - Draft Articles on the Law
of Treaties - Gen., As. Off. Rec. XXI, suppl. No. 9 (A/6309/Rev. 1). These draft articles created the bases
for the Diplomatic Conference in Viennz in 1968 - 1969, at which the Law of Treaties was finally codified
in the form of convention.
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“A treaty does not create either obli-
gations or rights for a third State with-
out its consent.”

The title of this article, which, as provi-
sionally adopted by the International Law
Commission in 1964, was “General rule
limiting the effects of treaties to the parties,”
has been finally changed to “General rule
regarding third States”. Also the former pro-
vision of this article, “A treaty applies only
between the parties. ** has been replaced
by the above-mentioned simple statement,
in order not to appear to prejudge in any
way the question of application of treaties
with respect to individuals.

The problem whether the rule pacta tertiis
nec nocent nec prosunt admits any exceptions
in International Law was always a contro-
versial one. It was also the point which divid-
ed the Commission. Although there was
complete agreement amongst the members
that there is no exception in the case of obli-
gations because a treaty never by its own
force alone creates obligation for non-parties,
the division of opinion related to the question
whether a treaty may of its own force confer
right upon a non-party.

This is undoubted evidence that in some
cases freaties, independently of the above
mentioned general rule, really have an effect
upon third States. The problem arises over
the question in which cases and to what
extent such exceptions are justified and law-
ful. In practice, the exceptions may be divided
into two groups: 1) treaties providing for
obligations for third States (pacta in detri-
mentumn tertii}; and 2} treaties providing for
zights for third States (pacta in favorem
zertii).

Before taking into consideration these
two groups, it may be useful to consider
also some cases in which it may seem that
States are to be bound by provisions of
treaties, not being parties to them, although
such cases do not create in fact any one of
two preceding kinds of exception.

12. Article 2 and 1 h of the Vienna Convention.

A commercial treaty, for instance, con-
ceding more favourable conditions than have
been conceded by the parties thereto, has
an effect upon all such third States as have
previously concluded commercial treaties
containing the so-called most-favoured-na-
tion clause with the one of the contracting
parties. But, in fact, there is an indirect con-
ventional link among all of these states. So
it is not in accordance with the general rule
contained in the Vienna Convention, that
“Third State” means “a State not a party
to the Treaty” 12

Sometimes also a State not bound by a
provision of one treaty might nevertheless
become bound by it through accepting such
an obligation under another treaty. For
example, in the case of the “Treatment of
Polish Nationals in Danzing”, the Perma-
nent Court considered the position of the
Free City of Danzing in relation to Article
104, paragraph 5, of the Treaty of Versailles,
to which it was not a party, but which it was
considered to have accepted by the indepen--
dent complex of instruments establishing the
Free City and regulating the legal position
as between it and Poland, The Court said in
conclusion: “It is certain . that the Free
City . . having accepted the convention
which the Principal Allied and Associated
Powers had negotiated in pursuance of the
terms of Article 104 of the Treaty of Versail-
les, thereby accepted that article.”13

Treaties providing for obligations for third
States  pactaz in detrimentum tertii

Developing the general rule that without
a third State’s consent a treaty cannot create
either obligation or right for such State, the
Vienna Convention formulated the following
principle concerning treaties providing for
obligation for third States: “An obligation
arises for a third State from a provsion of
a treaty if the parties to the treaty intend the
provision to be the means of establishing
the obligation and the third State expressly
accepts that obligation in writing,”14

13. P.C.1.J. Publications (1923), Scries A/B No. 44, p. 30.

14. Article 35.
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This rule underlines two conditions which
have to be fulfilled before a third State
non-party to the treaty - can become bound;

1) the States parties to the Treaty must have
intended the provision in question to be
the means of establishing an obligation
for the State not a party to the Treaty.

the third State non-party to the treaty
must have expressly agreed to be bound
by the obligation.

2)

In effect, there is a second collateral agree-
ment between the States parties to the treaty
on the one hand, and the third State on the
other. Hence a juridical basis of the latter’s
obligation seems to be not the treaty itself but
the collateral agreement. However, the case
remains one where a provision of a treaty
concluded between certain States becomes
directly binding upon another State which
is not and does not become a party to the
treaty.

The operation of the rule expressed in this
article, may be illustrated by the approach
of the Permanent Court to Article 435 of the
Treaty of Versailles in the Free Zones Case.
Switzerland was not a party to the Treaty
of Versailles, but the text of this article had
been referred to her prior to the conclusion
of the Treaty. The Swiss Federal Council
had further addressed a note to the French
Government informing it that Switzerland
found it possible to “acquiesce™ in Article
435, but only on certain conditions; making
reservation, inter alig, as to the statement of
this article that the provisions of the old
treaties, conventions, etc.,, were no longer
copsistent with the present situations.!5 The
Court, rejecting the French contention that
Article 435 abrogated these old treaties and
conventions, pointed out that Switzerland
had not accepted that part of Article 435:
“. .. In any event, Article 435 of the Treaty
of Versailles is not binding on Switzerland,
which is not a Party to this Treaty, except
to the extent to which that country has itself
accepted it; as this extent is determined by
the note of the Swiss Federal Council of
May 5th 1919  .; as it is by this action and

by this action alone that the Swiss Govern-
ment has “acquiesced” in the provisions of
Article 435, namely, “under the conditions
and reservations™ which are set out in the
said note.”16

In relation to the problem of obligations
arising for third States, there are certain
particular situations possible where a treaty
purports to impose liabilities or to create
a situation unfavourable for a third State.
It is possible, for instance, that the parties
having under the treaty assumed certain
obligations, undertake in addition that they
will use their best endeavours to secuwe
similar conduct on the part of third Statgs.
This is precisely the principle embodied in
Article 2, paragraph 6, of the United Nations
Charter: “The Organization shall ensure that
states which are not Members of the United
Nations act in accordance with these Princip-
les!7 so far as may be necessary for the main-
tenance of international peace and security.”

The somewhat similar provision is em-
bodied in the Treaty on Antarctica (signed
in Washington on 1 Pecember 1959) by
which the parties undertake to “exert ap-
propriate efforts . . to the end that nobody
engages in any activity in Antarctica cont-
rary to the principles or purpose of this
Treaty.” It is also interesting that this pro-
vision expressly says that “the appropriate
efforts” to be exerted by the parties are to be
“consistent with the Charter of the United
Nations” so the situation may be really
curious in the case of a State which is neither
a party to the Antarctica Treaty nor a mem-
ber of the United Nations.

In such cases the fact that the third State
is not and cannot be under any direct obliga-
tion in the matter, not being a party to the
treaty concerned, does not itself absolve the
parties to the treaty, so far as they are able
and can do so without any illegality, from
endeavouring to secure that the third State
confines its action or conduct to the provi-
sions of the treaty. It must nevertheless be
emphasized that such treaty provision cannot
create any actual obligations for the third
State.

15. i.e. asserting the obsolescence and abrogation of the free zones.
16. P.C.1.J. Publications {1929), Series A No, 22, pp. 17-18; ibidem (1932}, Series A/B No. 46, p.1 41.

17. Contained in Article 2 of the U.N. Charter.
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Another problem arises in the case of the
treaty provisions imposed upon an aggressor
State, for instance, the provisions of the
Potsdam Agreement concerning Germany.
During the discussion in the Commission,
the question was raised of an application of
the present article to such provisions. The
Commission noted that the case of an agres-
sor State would fall outside the principle
laid down in that article. At the same time,
the Commission observed that Article 49
of its draft1® prescribes the nullity of a treaty
procured by the coercion of a State by the
threat or use of force only “in violation of the
principles of the Charter of the United Na-
tions,” Hence a treaty provision imposed
on an agressor State, providing that the
action was taken in conformity with the
Charter, would not therefore infringe Article
49 of the draft. According to the comments
made by some Governments, the Commis-
sion decided to include in the draft a separate
Article 70, containing a general reservation
in regard to any obligation in relation to a
treaty which arises for an aggressor State
in consequence of measures taken in com-
formity with the Charter.1®

The question of revocation or modification
of obligations which have arisen for a third
State is scttled by the Vienna Convention
as follows:

“The obligations may be revoked or
modified only with the consent of the
parties to the treaty and of the third State
unless it is established that they had
otherwise agreed.”20

This rule seems to be clearly correct if it is
the third State which seeks to revoke or
modify the obligation. But where it is the
parties who seek particularly to revoke the
obligation, the need of the necessity to obtain
the third State’s consent is less simple. In a
case where the parties were simply renounc-
ing their right to call for the performance of
the obligation, it might be urged that the

consent of the third State would be really
superfluous. Any difficulty in such case seems
to be certainly very unlikely to arise. The
feeling of the International Law Commission
was probably that in interpational relations
such simple cases are likely to be rare, and
that in most cases a third State’s obligation
is likely to involve a more complex relation
which would make it desirable that any
change in the obligation should be a matter of
mutual consent.

Treaties providing for rights for third States -
pacta in favorem tertii

Although, as has been said before, there
was almost general agreement of the Com-
mission that there is no exception from the
rule of the third State’s consent in the case
of obligations, a division of opinion arose
as to the question whether a treaty may of
its own force confer a right upon a non-
party. One group of members considered
that, if the parties so intend, a treaty may
have this effect, although the non-party is
not, of course, obliged to accept or exercise
the right. Ancther group of members con-
sidered that no actual right exists in favour
of the non-party unless it is accepted by it.

This division of opinion in the Commission
resulted directly from a controversy regard-
ing the effects of stipulations in favour of
third States - a controversy which still exists
among writers on international law. Though
there is general consent among them that
treaties may stipulate benefits in favour of
third States, there is still much controversy
about whether an act of acceptance by the
third party is necessary in order to be in-
vested with a right to the benefit stipulated.

There were, for instance, some views that
the so-called stipulation in favour of third
States is nothing more than an offer addressed
to the beneficiary whose acceptance complete s
the second and supplementary agreement.

18. Article 52 of the Vienna Convention (” . . violation of the principles of international law embodied in

the Charter of the United Nations™).

19. Art. 75 of the Vienna Convention: “Case of an aggressor State - The provisions of the present Conven-
tion are without prejudice to any obligation in relation to a treaty which may arise for an aggressor
state in consequence of measures taken in conformity with the Charter of the United Nations with

reference to that State’s aggression”
20, Article 37, 1,
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When this offer is accepted by the third
party to which it is addressed, a second agree-
ment is made, and the favoured State is no
longer a third party but a contracting party.
This position was expressed in the separate
opinion of Judge Negulesco in the Free
Zones Case:

“It is possible, in an international con-
vention, to stipulate right in favour of a
third State. But whereas, according to
such municipal laws as allow of such
stipulation, the third Party has a right
by virtue of the stipulation itself, in in-
ternational law the States having made
such a stipulation mutuaily undertake
to conclude together with the third
State - a supplementary agreement which
will be appended to the agreement ori-
ginally made.”21
However, as de Arechaga noted:

“This offer theory reproduces in inter-
national law, with a delay of fifty years,
the first attitude of some civil law writers
who tried to explain the stipulatoin “in
favorem tertii” in municipal law through the
concept of two successive contracts This
theory should be rejected in international
law, because the acceptance of the benefit
cannot be degmed to constitute the consent
to a second agreement.”22

It seems that the so-called acceptance does
not create the expression of consent to
second agreement but is only an act of ap-
propriation of rights derived from the treaty
which contains the stipulation in favour
of third States, because the third State has
the option of appropriating the right or of
rencuncing it. Acceptance in this case, there-
fore, may be described as an indication that
the right is not disclaimed by the beneficiary.23

The Vienna Convention, developing the
general rule of Article 34 that “a treaty deos
not create, . .rights for a third State without
its consent”, takes a little different position
than in the case of obligations, and provides
in Article 36, paragraph 1, that the assent
of the State is to be presumed so long as the
contrary is not indicated. Such form of this
provision has been considered by the Com-
mission desirable in order to give the neces-
sary flexibility to the operation of the rule
in cases where the right is expressed to be
in favour of States generally, or of a large
group of States.

In this connection, the Commission noted
a well-known fact that a number of favoured
States may be different. In some cases the
stipulation is made in favour of individual
States as, for example, provisions contained
in the Treaty of Versailles in favour of Swit-
zerland?4 and Denmark?5, In some instances
it is made in favour of a group of States, as
in the case of the provisions contained in the
Peace Treaties after the Second World War,26 -
which provided that the defeated States
should waive any claims arising out of the
war in favour of certain States not parties
to these treaties. Further, the United Na-
tions Charter stipulates, for instance, that
nop-members have a right to participate in
the discussion of disputes in which they are
involved (Article 32) or to bring such dis-
putes before the Security Council or the Gene-
ral Assembly (Article 35). Finally, in other
instances the stipulation is in favour of States
generally, as in the case of provisions con-
cerning freedom of navigation in certain inter-
national rivers, and through certain maritime
straits and canals.2?

In relation to these facts, the Vienna Con-

21. P.C.LJ. Publications (1929), Series A No. 22 pp. 36-37,
22, E.J. de Arechaga, "Treaty Stipulations in Favour of Third States™, American Journal of International

Law (1956} vol. 50, p. 352.

23. Compare with the view expressed in the Havana Convention on Treaties of 20 February, 1928, Article
9 of which reads: **The acceptance or non-acceptance of provisions in a treaty, for the benefit of a third
State which is not a contracting party, depends exclusively upon the latter’s decision.”

24, Articles 358 and 374 of the Treaty of Versailles.

25, Article 109 of the Treaty of Versailles.

26, See Treaties of Peace with Finland (Art. 29), Italy (Art. 76), Bulgaria (Art. 28), Hungary (Art. 32) and
Rumania (Art. 30) - American Journal of Internatoinal Law (1948) vol. 42, supplement.

27. E.g. the Hay-Pauncefote Treaty between Great Britain and United States of 1901, and the Hay-Varilla
Treaty between the United States and Panama of 1903, provided that the Panama Canal shall be open
to vessels of commerce and of war of all nations, although Great Britain, the United States and Panama

were the parties.
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vention provides the possibility of the ac-
cord of a right ““to the third State, or to a
group of States. ., or to all States”.28

Providing only the presumption of the
assent of favoured States, the Convention
gives cardinal importance to the intention
to accord a right by the parties to the treaty:

“A right arises for a third State froma
provision of a treaty if the parties to the
treaty intend the provision to accord
that right, . 729

Ounly when the parties have such intention,
a legal right, as distinct from a mere benefit,
may arise from the provision.

The question of such intention was also
raised previously, as for example, in the
judgment of the Permanent Court in 1932
in the Free Zones case, where it said:

“The question of the existence of a
right acquired under an instrument
drawn up between other States is there-
fore one to be decided in each particular
case; it must be ascertained whether the
States which have stipulated in favour
of a third State meant to create for that
State an actual right which the latter
has accepted as such.”3®

Also, Article 18 (b) of the Harvard Re-
search provided that a third State was
entitled to claim the benefit if the appro-
priate stipulation had been made “expressly
for the benefit of a State which is not a party
or a signatory to the treaty.”3!

In exercising the stipulated right according
to Article 36, paragraph 2, of the Vienna Co-
nvention, a beneficiary State mustcomply with

28. Article 36, para. 1.
29. Ibidem

the conditions for its exercise provided for in
the treaty or established in conformity with
the treaty as, for instance, in the case of
territorial State laying down relevant con-
ditons for the exercise of the right of free
navigation in an international river or mari-
time waterway.32

Restrictions that such conditions have to
be provided in the treaty, or established i
conformity with it, do not mean, obviously, ¥
the possibility of an interpretation that it
restricts the power of the parties to the treaty
to amend the right conferred on third State,

The Vienna Convention provides the pos-
sibility of such amendment as a rgvocation
or modification of the stipulateéd rights.

As to the question whether the parties to
the treaty may amend or abolish the stipula-
tion by subsequent agreement, without the
assent of the beneficiary, there were three
positions taken by writers on .international
law,

A more restrictive view is that the third
State may profit from the benefit as long as.
the stipulation remains in force, but it does’
not possess a legal right, since it cannot direct-
ly claim its enforcement, and the contracting
parties are free to amend or abolish at any
time the provision conferring the benefit
without the consent of the third State.33

A second position holds that the third
State is entitled to profit by the benefit and
to claim it directly, as long as the stipulation
remains in force between the parties to the
treaty. In this view, therefore, the benefit may
also be abolished by subsequent agreement
among the contracting parties, without the
consent of the third State.34

30. P.C.LJ. Publications (1932), Series A/B No, 46, pp. 147-8.

31. See supra, note 10.

32. See also Article 35(2) of the U.N. Charter, which provides that **a State which is not a Member of the
United Nations may bring to the attention of the Security Council or of the General Assembly any
dispute to which it is a party”, but only if it accepts in advance, for the purposes of the dispute, “the
obligations of pacific settlement provided in the present Charter”

33. L.A. Podesta Costa, Manual de Derecho Infernational Publico (2nd ed., Bucnos Aires 1947) para. 157s
L.M. Moreno Quiutana.,Derecho International Publico (Buenos Aires 1950), G. Salvioli, "Les Régle;

Générales de Ia Paix", Recueil des Cours. .

., (1933) vol. 46, p. 29-30.

34, E.g. Art. 18(b) of the Harvard Research: "If a treaty contains a stipulation which is expressly for the
benefit of a State which is not a party or a signatory to the treaty, such State is entitled to claim the benefit
of that stipulation so long as the stipulation remains in force between the parties to the treaty.”
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A third position admits that, if the contrac-
ting parties have such intenticn, they may
confer a right on a third party, which such
party is entitied to claim as its own and which
cannot be withdrawn except with its assent.35

It seems, according to the above-mentioned
views that the existence of a right acquired
under an instrument drawn between other
States is a2 question to be decided im each
particular case, that a third State cannot
claim the right except in the case where the
parties have wished to assume an obligation
towards such third State. This was also the
position taken by the Permanent Court in
its definitive judgment in the Free Zones
Case, rendered in 1932.36

Sometimes this question is decided speci-
fically in the treaty itself. For example, ac-
cording to Article 386 of the Treaty of Ver-
sailles, the judicial remedy of direct access to
a right granted by Article 38037 was establish-
ed explicitly for any interested state, even if
it was non-party to the Treaty.

The intention of granting a definitive,
irrevocable right may be explicit or result
implicitly from various circumstances. If, for
instance, in a treaty of peace, a state is obliged
to renounce a part of the territory in favour
of a new state based on this territorial re-
nunciation, this arrangement could nof attain
its purpose unless it is established as a de-
finitive and irrevocable right of that third
State.38

On the other hand, the lack of intention
to grant an irrevocable right may also be
inferred from the history and circumstances
of the treaty. For example, the U.S. Senate
eliminated from the original draft of the
Hay-Pauncefote Treaty, relating to free
navigation in the Panama Canal, provisions
for ratification to and accession by third

States. Because this ¢limination was made
with the intent of avoiding the assumption
of a legal obligation towards third States,
it seems that this regime, therefore, can be
modified by subsequent agreement among
the parties.

In the 1964 draft the Commission took the
position that in the case of a right as well as
in the case of an obligation arising for a .
third State from a provision of a treaty, such
Yprovision may be revoked or amended only
with the consent of that State unless it ap-
pears from the treaty that the provision was
intended to be revocable™39,

However, during a later discussion of this
subject, the Commission took note of the
view of some Governments that the above-
mentioned 1964 text went too- far in restrict-
ing the power of the parties to revoke or
modify a stipulation in favour of the third
State, and in giving the latter a vote over any
modification of the treaty provisionsd0. It
could also be an element discouraging the
creation of rights in favour of third States,
for fear that it might hamper their freedom
of action in future. Taking account of these
elements, the Commission reformulated the
rule in the 1966 draft so as to provide that a
third State’s right may not be revoked if it
is established that the right was intended
not to be revocable or subject to medifica-
tion without the consent of the third State.41

In these circumstances, the irrevocable
character of the right is therefore one to be
decided in each particular case by establish-
ing the case either from the terms or nature
of the treaty provision or from an agreement
or understanding arrived at between the
parties and the third State.

However, the rule providing that in effect,
a third State’s right may in general be revoked
or modified without its consent, with an

35, J.L. Brierly, "Régles Générales du Droit de la Paix", Recueil des Cours (1936 Vol. 58, p. 221; F.L.
Oppenheim, op. cit. p. 927; B.J. de Arechaga, op. cit. pp. 344-345,
36. P.C.1.J. Publications (1932), Series A/B No. 46, pp. 147-8.

37.7. .. The Kiel Canal and its approaches shall be maintained free and open to the vessels of commerce
and of war of all nations at peace with Germany on terms of entire equality.”

38. E.g. the Treaty of Peace of 8 October 1828 between Argentina and Brazil, from which Uruguay emerged

as an independent state.
39. Article 61 of the 1964 draft.

40, Report . . . Supplement No. 9 (Af6309/Rev. 1) vol. I p. 60.
41. Similarly, Article 37, para. 2, of the Vienna Convention.
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exception made only when it is established
that the right was intended not to be revoca-
able or subject to modification, sounds rather
strange in contrast to the principle of neces-
sary consent of the third State to revoke its
obligation,

CONCLUSION

The Vienna Convention does not propose
any special provision on treaties creating
so-called objective regimes in international
law, as for example, some of the above-
mentioned treaties providing for free naviga-
tion in international rivers or maritime water-
ways, or treaties for the neutralization or
demilitarization of particular areas or terri-
tories, which obligations and rights may come
to be valid erga omnes.42 Recognizing the
role played by custom in sometimes extending
the application of rules contained in a treaty
beyond the contracting States, the Conven-
tion provides that nothing in its articles
»precludes a rule set forth in a treaty from
becoming binding upon a third State as a
customary rule of international law, recogniz-
ed as such” 4 Although this provision is the

last one in the section concerning the treaties
and third States, it seems that in effect it
touches upon the most important question
in this subject. In the face of great develop-
ment of international relations and mutual
connections between the States, the tradition-
al concepts such as pacta in favorem tertii or
pucta in detrimentum ftertii are no longer
relevant. The legal character of modern inter-
national treaties becomes less simple and
more complicated. Usually the treaties now
create simultaneously rights as well as obli-
gations for States which are not parties
to them,44 Furthermore, serious difficulties
arise in the field of defining the third States.
Sometimes the States not parties to the treaty
are engaged in the process of negotiating
it, e.g. because they are being consuited by
the parties or are sending observers to pre-
paratory conferences, 45 Although the rules
elaborated in the Vienna Convention have,
undoubtedly, their importance, it seems
that the most important role is now and will
be in the future connected with the problem
of conventional rules becoming binding as
customary rules of international law or as
the so-called ius cogens, i.e. peremptory norms
of general interpational law.

42. E.g. the Hague Convention regarding the rules of land warfare held by the International Military Tri-
bunal of Nuremberg to enunciate rules which had become generally binding rules of customary law.

43, Article. 38,

44, B.g. the Potsdam Agreement, which created obligations of territorial cession for defeated Germany
and, simultaneously, analogous rights for Poland. Neither Germany nor Poland were partics to this

Agreement.

45, Poland, for example, was in this situation in relation to the Potsdam Agreement.
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SPECIAL PROCEDURE FOR THE CHARGING OF
OFFENCES AGGRAVATED BY PREVIOUS
CONVICTIONS AND ITS RATIONALE:

IMPLEMENTED IN ALL INSTANCES?
by Yoseph Gebre Egziabher*

Article 114 of the Criminal Procedure Code
of Ethiopia provides a special procedure for
charging aggravated offences due to previous
convictions. According to this Article, where
the offence an accused has commitied is an
offence aggravated by the accused’s previous
convictions, he may not be charged with
the aggravated offence. Instead he must
be charged with the unaggravated offence.
It is only after conviction, if any, that the
prosecutor may cite the convicted person’s
previous convictions for purposes of aggra-
vation.

The question that comes to one’s mind is
Why provide a special procedure? Why
not charge the accused with the aggravated
offence. One obvious answer to this could
be as shown below: The purpose of trial
is to prove whether or not an offence has
been committed. If an accused had been
previously convicted, it means that whatever
offence had been committed had been
previously proved. What must be stated
in a charge is what must be proved. There-
fore it is unnecessary to allege previous
convictions in a charge,

However, this cannot be the main con-
sideration taken into accoumt i deciding
to provide the special procedure, since the
prosecutor would have to “  .prove the
previous convictions of the accused. I
It therefore scems immaterial to delineate
the time as to when previous convictions
should be proved, had it not been for a
different purpose. .

The rationale for providing the' special
procedure seems to emanate from Article
138 of the Criminal Procedure Code. Ac-
cording to this Article, previous convictions
of an accused person may not be disclosed
to trial court before the accused person is
convicted unless the law expressly provides;2
nor should an accused person’s convictions
be included in the record of any preliminary
inquiry.

The purpose behind Article 138 seems to
be to eliminate any prejudicial effect on the
trial court which is a trier of facts as well, If
prior convictions are disclosed to the trial
court, it may be prejudiced before hearing
evidence on the issue before it, i.e. did the
accused commit the particular offence with

* Lecturer, Faculty of Law, Addis Ababa University

1. Crim. Pro.C., Art. 114 (2)

2, The Phrase “unless otherwise expressly provided by law™ sems to be a reference to the law of evidence,
The rule enunciated in this Article is a rule found in the law of evidence in Common Law Jurisdictions.
See P.N. Ramaswami & 8. Rajogopalan, Woodraffe & Ameer Ali’s Law of Evidence In India (Law Book

Compan’

y Allahabad, 11th ed. 1963) Vol 11, pp. 1159-73 and G.D. Nokes, An Itroduction to evidence

(London Sweet & Maxwell 4th ed. 1967) pp. 136-41 for evidence. That our Criminal Procedure Code's
foreign sources are both common law and sivil law systems sce stanlev Z. Fisher, Ethiopian Criminal
Procedure: A Source Book (Faculty of Law, Addis Ababa University in association with Oxford Uni-
versity Press, 1969) pp. iv - xii (Historical Introduction). Thus, following the traditional civil law ap-
proach, we have a law on evidence in the law of Criminal Procedure, That this is typical civil law ap-
proach to evidence, see Civ. C., Art. 2001-2026 which deal with evideace and yet are made part of the

substantive law of our Civil Code.
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which he stands charged?3 That this seems
to be the rationale behind this Article is
buttressed by the non-reference to police
investigation report in this provision since,
in contradistinction to police investigation
report, the original preliminary inquiry re-
cord must be sent to the Registrar of the
High Court, the High Court being the ex-
clusive trial court in relation to offences
on which preliminary inquiry may be con-
ducted.4 As the duty of the Registrar is to
transmit charges to divisions of courts, that
the original of the preliminary inquiry re-
cord will have to be submitted to that division
of the High Court which may tryS the case
seems to be clear. As opposed to this, the
police investigation report must be sent to
the Public Prosecutor,6 who will, generally
speaking,? be the only anthority among those
involved in trial to bave access to it. And,
as can be clearly seen from the provision,
the Public Prosecutor is expected to rely not
on the basis of prior convictions but on the
basis of evidence as disclosed by the police
investigation report in relation to the offence
with which the accused will stand charged.
-Thus, if prior convictions are included in a
preliminary inquiry record, the trial court
will be aware of the prior convictions of an
‘accused before trial and may be prejudiced
against .the accused. This would defeat the
rationale, But, in relation to police investiga-
tion report, since if is within the jurisdiction
of the prosecution, inclusion of prior con-
viction records will not, it seems to be pre-
sumed, have any detrimental effect on a
!’fair trial.S’S

It is only after conviction, if any, and be-
fore sentence that prior convictions should

be cited for purposes of aggravation. Had
the rationale for providing special procedure
in relation to aggravated offences due to
previous convictions not been to provide
a neutral forum for trial by implementing
the principle stated in Art. 138, there would
not have been any need for the special pro-
cedure,

Whether or not the accused is an Mabitual
offender can , it seems obvious, be proved
only by producing prior convictions. One
can foresee a situation where an offender is
apprehended and, om examination, it is
found out that he has commitied several
offences agaimst property, sgy theft, each
offence with “renewed guilt.”? However,
this situation will be governed under Article
189 of the Penal Code, and although the
end result will be aggravation of penalty,
it will be aggravation of penalty on the basis
of Article 189 of the Penal Code and mot
aggravated penalty due to violation of an
aggravated offence. Prior convictions may
also play a role in determining ‘whether or
not an offender has made a profession of
committing acts proscribed by the penal
law. Thus, if the prosecution can prove that
an offender has prior convictions on abortion,
the trial court can conclude that the offencer
has made a profession of the offence.

As noted above, if the prosecution is of
the opinion that an offender should be con-
victed of an offence aggravated by prior
convictions, the offender must be charged
with the unaggravated offence and the charge
roust be filed in the court that has jurisdiction
to try the aggravated offence. Thus, if the
raticnale behind Article 138 of the Criminal

3. For statements that this is the reason why prior convictions are not disclosed before conviction in com-
mon law jurisdictions, see John H. Wigmore, A Treatise on the Anglo-American System of Evidence in
trials ar Conimon Law (Boston Little, Brown and Company, 3rd ed. 1940), vol 1 pp. 412415 and 454-456,

4. Crim. Pro. C., Art. 80 (2).

5. The Prosecutor has the duty to refuse to institute proccedings under Art. 42 (1) (a) of the Crim. Pro. C.
where he is of the opinion that there is no sufficient evidence to justify conviction. Although there is no
reference to Preliminary inquiry record in this Article, an examination of Articles 80 (2) and 109 (1}
of the Code shows that Art. 42 (I (2) should also be applicable to Preliminary inquiry records that do
not disclose sufficient evidence to justify conviction. On this point see p. Graven, “La Nouvelle
Procedure Penale Ethiopienne,” Rev, Penals Suisse, 7% anee, 1963, note 22 as cited in Stanley Z. Fisheer,
Ethiopian Criminal Procedure- A Source Book (Faculty of Law, Addis Ababa University in association
with Oxford University Press, 1969), p. 200.

7. See Crim. Pro. C., Art. 145, however.

8. The question may be raised, “how about the prejudicial effect that prior convictions may have on a fair
investigation?”” However, the Code is silent on this point.

9. See Pen. C., Art. 60-63.
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Procedure Code for the implementation of
which the special procedure is devised is to
have effect on all offences aggravated due
to prior convictions, it is necessary to deter-
mine material jurisdiction of courts such that
the court that tries the aggravated offence
must be the same court that should try the
unaggravated offence in cases where prior
convictions are made elements of aggravated
offences.

The Penal Code of Ethiopia defines ag-
gravated offences due to prior convictions
in a number of special part Articles, The
phrases used in the different special part
Articles are “has made a profession” (Article
365 on offences against the fiscal and econo-
mic interests of the state), “of an habitual
or professional nature” (Article 381 (1) on
offences against currencies or against official
seals, stamps or instruments), *“‘an habitual
offender” (Article 420 (1) on offences against
the public interest or the Community: Falsi-
fication of goods), “makes a profession™
(Article 517 as aggravation to the offences
defined in Articles 515 and 516), <“has
habitually made a profession™ (Article 531
(1) as aggravation of the offence of abortion),
“makes a profession of” (Article 601 (1)(b)
on offences against morals and the family),
“professional procuring” (Article 606 on
offences against morals and the family;
Exploitation of the immorality of others),
“a Habitual thief or habitually commits other
offences agianst property”™ (Article 635 (3)
(2) on offences against property), “committed
habitually” (Article 637 (2) second proviso
on offences against property), “habitually
contmits the offence” (Article 658 (a) on
offences against rights in property) and “a
habitual offender” (Article 670 (a) on offneces
against rights in property).

An examination of these special part
Articles of the Penal Code reveals that there

are two approaches taken on aggravation
of offences.

These are:

(a) defining circumstances that bring
about aggravation in one special
part Article and providing that

10. See, for example, Pen. C., Art. 365 and 381.

where the defined aggravating cir-

cumstances exist in relation to any
unaggravated offence, the material
jurisdiction of which is assigned
to one and only one court, the penal-
ty shall be aggravated;i0 and

(b) defining circumstances that bring
about aggravation in a special part
Article and making this special part ¥
Article an independent offence the
material jursidiction of which is
assigned to one court: whereas the
material jurisdiction of the unag-
gravated offence may or may=not
necessarily be assigned to the same
court.11

Where the special part Article defines
aggravating circumstances as stated in (a)
above, the rationale behind Article 138 of
the Criminal Procedure Code is implemented.
This is true for the simple reason that as the
aggravating special part Article is a provi-
sion common to all the provisions in the
section, it is not a provision that is designed
to define an offence and therefore not a pro-
vision that can be assigned to a given court
when one takes into consideration the mater-
ial jurisdiction of cousts. Thus, it is clear
that the same court will always have-material
jurisdiction over the offence whether or not
an offender is to be convicted of an aggravat-
ed offence due to previous convictions, and
the fear cannot materialize that when an
offender stands charged before it of an un-
aggravated offence the jurisdiction of which
is of a lower court in the hierarchy of our
court system a court may suspect that it is
due to the offender’s prior convictions that
he stands charged before it.

In the other category of offences mentioned
in (b) above, however, unless the material
jurisdiction of an unaggravated offence and
the corresponding aggravated offence due
to prior convictions is vested in one and the
same court, the rationale behind Article 138
of the Criminal Procedure Code is violated
because of the special procedure itself, This
can be seen from Article 114 of the code that
establishes the special procedure. In this
Article, the possibility that the material

11, See, for example, Pen. C., Art. 630 and 635 and 636 and 367.

117



jurisdiction of an unaggravated offence and
an aggravated offence can be in two different
courts in the hierarchy of our court structure
is anticipated, and the Article provides that
where such a possibility materilises, the
charge should be filed in the court that has
material jurisdiction to try the corrseponding
aggravated offence.

To illustrate this, let us take Article 637 (1)
of the Penal Code. An examination of those
aggravating circumstances under this sub-
Article (leaving aside sub-Article 1 (b) for
the moment) shows that they are circumstan-
ces that must be alleged in the charge at the
outset and proved at the trial, This is for
the simple reason that aggravation under
these circumstances does not depend on
prior convictions. But, if we take sub-Article
1 (b), the aggravating circumstance is, ob-
viously, prior conviction. If the material
jurisdictions of Articles 636 and 637 of the
Penal Code were to be that of Awraja Court
and High Court respectively, an offender
to be convicted in the opinion of the pro-
secutor of robbery aggravatied by prior
convictions must be charged with Article
536 and not 637, and the charge must be
filed in the High Court and not the Awraja
Court, But it is only in cases of aggravation
due to prior convictions that an offender
would have to be charged under Article 636.
Therefore, the Hgih Court would, obviously,
before trial and conviction know in advance
that the accused stands charged before it
because of prior convictions.

This possible defeat of the rationale could
be purely theoretical if the material jurisdic-
tion of an unaggravated offence and the cor-
responding aggravated offence is vested
in the same court. Therefore, one must
examine material jurisdiction of courts in
relation to these offences to see whether or
not this possible theoretical defeat of the
rationale materializes,

Ap cxamipation of the repealed First
Schedule of the Criminal Procedure Code
in relation to the category of offences men-
ticned in (b) above shows that except for
aggravated unnatural carnal offences (Article
601 (1) (b)) and aggravated theft (Article 635

(3) (a)), the court that has jurisdiction to try
the unaggravated offence is the same court
that has jurisdiction to try the corresponding
aggravated offence. In relation to these
offences, therefore, since the rationale of
Article 138 of the Criminal Procedure Code
is implemented by the special procedure,
the special procedure would always achieve
the purpose.

However, in relation to aggravated un-
natural carnal offences and aggravated theft,
the repealed assignment of material juris-
diction of courts, as can be seen in the First
Schedule to the Criminal Procedure Code,
violates the rationale behind Argicle 138
of the Criminal Procedure Code, Therefore,
in relation to these offences, the special pro-
cedure fails to serve the prupose.

The amended material jurisdiction of
courtsl2 reinstates the rationale behind
Article 138 of the Criminal Procedure Code
in relation to aggravated unnatural carnal
offences by assigning the material jurisdic- .
tion of unaggravated and aggravated carnal
offences to the Awraja court. In relation
to theft and aggravated theft (Articles 630
and 635 (3) {(a)) due to prior conviction,how-
ever, the rationale behind Article 138 of the
Criminal Procedure Code is violated as
anticipated by the special procedure, since
the court that has material jurisdiction to
try theft is the Wereda Court, whereas the
court that has material jurisdiction to try
aggravated theft is the Awradja Court which
has the duty-pursuant to the second proviso
of Article 110 of the Criminal Procedure
Code-not to refuse a charge under Article
630 of the Penal Code, despite its possible
projudice against the accused person. And,
incidentally, is it not possible that the pre-
Judice may itself cause result in conviction?

CONCLUSION

The possibility that the rationale beihnd
Article 138 of the Criminal Procedure Code
may not be implemented in all offences
aggravated due to prior convictions is an-
ticipated in Article 114 of the Code, establish-
ing the special procedure to implement the

12. Criminal Procedure Code Amendment Regulations, 1975, Art. 3, Legal Notice No. 17, Neg.Gaz., Year

34, No. 38.
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rationale, That the rationale is not to be
implemented in ralation to theft and aggra-
vated theft is foresseen by the second proviso
of Article 110 of the Code.

However, as seen above, the rationale
behind providing the special procedure seems
to be intended to implement Article 138 in
order to avoid any prejudicial effect that
prior convictions may have on an accused
during trial. That the prejudice might play
a role in a verdict of guilt and that the verdict

would have been otherwise had it not been
for the prejudice seems to be a legitimate
inference from human nature. Therefore,
since the rationale behind Article 138 of the
Ethiopian Criminal Procedure Code scems
to be a rationale worth defending in relation
to all offences aggravated by previous con-
victions regrdless of their nature, the Law
Revision Committee of the Ministry of Law
and Justice should, in the opinion of the
writer, consider it.

i
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COMMENT ON ART. 1767 CIVIL CODE

by George Krzeczunowicz*

ART. 1767. CONTRACTS WITH A PUBLIC ADMINISTRATION

ity

THE COURT MAY VARY A CONTRACT MADE WITH A PUBLIC

ADMINISTRATION WHERE THE CIRCUMSTANCES IN WHICH IT
WAS MADE HAVE CHANGED THROUGH AN OFFICIAL DECISION
IN CONSEQUENCE OF WHICH THE OBLIGATIONS ASSUMED BY
THE PARTY WHO CONTRACTED WITH THE ADMINISTRATION
HAVE BECOME MORE ONEROUS OR TMPOSSIBLE.

(2) THE PROVISIONS OF THE TITLE OF THIS CODE RELATING TO
SADMINISTRATIVE CONTRACTS’ SHALL APPLY TO CONTRACTS
MADE WITH A PUBLIC ADMINISTRATION (Art. 3191-3193).

This provision calls for the following
observations:

1. According to this writer’s recoliection,
the text of what is now sub-article (1) was
drafted in the form of an article in 1954,
well before the decision to include a lengthy
Title on Administrative Contracts in the
Civil Code (Title XIX)} was taken. Later
in the codification process, the proposed
article was renamed sub-article (1) of art-
icle 1767, and was supplemented by sub-
article (2). In the latter, 3191 (instead of
3190) reflects an obvious typing error to be
corrected.

2. Pursuant to this (late ladded) sub-
article (2), the provisions applicable to con-
tracts made with an administrative body are
those of the Acts of Government sub-para-
graph (arts. 3190-3193) of the Title on Ad-
ministrative Contracts, which happens to
be inconsistent with sub-article (1).** Sub-
article (1) should therefore be abrogated,
and sub-article (2) should be-reworded to
Jorm the following single provision:

ART. 1767. CONTRACTS WITH ADMI-
NISTRATIVE BODIES

THE PROVISIONS OF THE TITLE ON
ADMINISTRATIVE CONTRACTS
CONCERNING ACTS OF GOVERN-
MENT (Arts. 3190-3193) APPLY TO
ANY CONTRACTS MADE WITH AD-
MINISTRATIVE BODIES.

Avoiding circumlocution, this single pro-
vision makes it clear that in the Title on
Administrative Contracts only the ‘Acts of
Government’ sub-paragraph applies to
both administrative contracts (as defined by
art. 3132) and non-administrative contracts
made with an administrative body. It will
free the courts from the unnecessarily obscure
dilemmas created by the whole present ver-
sion of article 1767.

* Professor of Law, Faculty of Law, Addis Ababa University

*+ Tncidentally, see Te-translated version of Administrative Contracts law in Krzeczunowicz, Revised
Transiations (mimeo.), Addis Ababa, Faculty of Law, 1974.
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CASE REPORT

Addis Ababa High Court
3d Civil Division
Applicant; Ato Z.A. - tutor of Y. H.M.

Objectors: (1) Woizero Y.K.M.,
(2) Woizero Y.X.M.

Civil File No. 72/62
Yekatit 22nd, 1964

JUDGEMENT

The applicant-tutor of Y.HM., in his
applications of Meskerem 29th and Megabit
21st 1962, demanded the affirmation of
Y.H.M.’s paternal filiation to Ato H.M.L.
Y.HM. was born in 1957 from Woizero
M.E. and Ato H.M.L., who were married
from 1955 to 1960. Ato H.M.L. died on Sene
17th 1961. With his application, Ato Z.A.
(Y.H.M.’s tutor) submitted: (1) a document
showing that Ato H.M.L, has, on Meskeremn
29th 1959, agreed to provide E$ 20 per month
for the up-bringing of Y.H.M., (2) a Mes-
kerem 27th 1960 document by which W/M.E.
and Ato HM.L. agreed to stay separated
until their marriage is dissolved, during
which period Ato H.M.L. agreed to pay
E$30 per month to W/M.E. and (3) a
document of Hidar 30th 1960 by which
W/M.E. and Ato H.M.L. dissolved their
marriage.

In their objection of Guenbot 17th 1962,
the objectors (H.M.L.’s aunts) stated that
H.M.L. was their nephew, They further sub-
mitted that H.M.L. was castrated when
he was six vears old during the Italian In-
vasion by Rayas who came with the Italians.
Thus, they stated that he could not perform
sexual intercourse, get married, or beget
a child. His relation with M.E. was that of
master and servant and, therefore, Y.H.M.
cannot be his child. Subsequently, they
produced: (1) a certificate given by the Meni-
lik 2nd Hospital asserting that Ato H.M.L.
was a castrated person, (2) an application
by H.M.L. to His Imperial Majesty on Hidar

26th 1946, requesting help because of his
misfortune and (3) two documents (No.
487%63) from the office of the Ligaba dated
Hidar 17th 1963, which contain the state-
ments of three witnesses to the effect that
Ato H.M.L. was castrated. They were the
witnesses Ato H.M.L. produced when asked
(on Tir 13th 1946} to prove his claim when
requesting the Emperor’s assistance,

The applicant (Y.M.H.’s tutor) submitted
that no rebutting evidence may be produced
since he has proved that ¥.H .M. was born
when Ato HM.L. and W/M.E. were husband
and wife. Since in such case paternal filiation
is attributed by law, the objectors cannot
submit such a contention amounting to an
action to disown against this application for
paternal filiation: actions to disown can
be exercised only by (the father or the) per-
sons enumerated under Art. 793 of the Civil
Code. He finally submitted that the objectors
canpot institute an action to disown since
Ato HM.L. himself has acknowledged
paternity, provided for Y.H.M.’s up-bringing
and declared that a son was born to him
in the Amharic version of the “Voice of
Ethiopia™.

After examining the arguments of both
parties, the court has ordered both parties
to call four witnesses each. All four witnesses
for the applicant have ftestified that Ato
H.M.L. and W/M.E, were married and living
together and that Y.H.M. was born during
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their marriage. The objectors’ three witnesses
testified that Ato H.M.L. was castrated.
Two of them (also) stated that Ato H.M.L,
has told them that M.E. was his servant.
The other witness testified that Ato H.M.L.
and W/M.E. were sleeping in one room.

These, in brief, were the arguments set
forth by the parties. The first issue to be
decided is whether or not there was a valid
marriage between W/M.E. and Ato H.M.L.

That there was a marriage between W/M.E.
and Ato H.M.L., is proved by oral and docu-
mentary evidences. Nevertheless, Arts. 590-
591(c) provide that a marriage can be in-
validated if sexual intercourse is impossible.
Application for the dissolution of (such a)
marriage because of consent to it by error
is open only to the spouse who consented
by error (Art. 590), the family of such spouse
(Art. 592(1) and 562) and the public pro-
secutor (Art. 592(2)). Art 592(3) of the civil
code prohibits any other person from doing
the same. And the public prosecutor can
do that only at the time of the marriage
(Art, 593(1)). The spouse who made the
error can apply for dissolution only within
six months after he (she) realizes the other
party camnet perform sexual intercourse,
In all circumstances, he cannot apply for such
dissolution two years after the conclusion
of the marriage (Art. 618(2)).

That Ate H.M.L. could not perform sexual
intercourse is sufficiently proved by the
objectors’ evidences. But, the marriage was
concluded in 1955 and until it was ended
by agreement in 1960, neither W/M.E., nor
her parents, nor the public prosecutor ap-
plied for its dissolution on the ground that
Ato H.M.L. was incapable of performing
sexual intercourse. The present objectors
don’t have the right to do that. Since the
existence of the marriage is sufficiently proved
by the applicant’s witnesses, and because the
objector’s witnesses did not sufficiently prove
the contrary, we find that there was a lawful
marriage between Ato HM.L. and W/M.E.
from 1935 to 1960.

. Now we have decided on the marriage,
the next step is to examine its results. When
child is born during the marriage of two
persons, he(she) is deemed to be the child
of the husband (Arts. 740(1), 741, 742},
Since it is proved that Ato HM.L. and W/

M.E. were married from 1955 to 1960, and
because Y.H.M. was born in 1957, we decide
that Y.H.M. is Ato H.M.L.’s son pursuant
to the Civil Code provisions mentioned
above,

The paternal filiation of a child attributed
to a person by the legal rules can be contested
only by an action to disown. Thus, the other
issue is whether or not an action to disown
can be initiated upon an application for
paternal filiation. According to Art, 782 and
the following provisions, an action to disown
can be initiated only where the law attributes
paternity. Therefore since applicant Y.H.M.
is applying that the court affirm that the
is H.M.L’s son, it is impossible to bring
an action to disown him before the court
decides that it is proved by legal presumption
that HM.L. is Y.H.M. father,

Though it is possible that an action to
disown can be presented as a defence, the
last issue we must decide is whether or not an
action to disown the paternal filiation of
Y.H.M. to Ato HM.L. is possible as the
objectors allege.

Art. 790 provides that only the person to
whom the paternity of a child is attributed
by the application of the legal rules, may
initiate an action to disown, To this principle,
however, Art. 793 provides exceptions where-
by other persons can institute an action to
disown. These persons are the descendants
of the person to whom the paternity of the
child is attributed (Art. 793 (3)). Nobody
else can do it (Art. 793(1)). And because the
present objectors are the aunts of (deceased)
Ato HM.L., and thus are not listed under
Art, 793, we decide that they do not have
a right to institute an action to disown.

Even the persons listed under Art. 793
can exercised this right omly if the person
to whom the paternity of the child is attri-
buted by law dies or becomes incapacitated
within the time fixed by law for instituting
the action to disown (Art. 793(1)). This time
is fixed by Art. 792(1) to be 180 days from
the birth of the child. Thus, since Y.H.M. was
born in 1957 and no action was instituted
within 180 days of his birth, we hold that
the objectors cannot institute this action now,

Due to these reasons, we hold that Y.H.M.
is a lawful child of Ato H.M.L. and affirm
his filiation (.  .).
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CASE COMMENT
by George Krzeczunowicz*

FAMILY LAV, FILIATION:
PRESUMPTION OF PATERNITY AND ITS CONTESTATION

YHM. v

In this case comment, we shall analyse
the High Court decision appearing above
with italics and words in brackets added.

In a prior filiation case,! the Supreme
Court said:

“According to Art. 741 of the Civil Code,
the father of any child conceived {or born)
during married life is the lawful husband
of the mother at the time”, and **the choice
whether to bring an action to disown the
child . depends solely on the lawful
husband’s own discretion” (Art. 790 Civ.
C).

This exposition of the law is in principle
correct? and is consistent with the outcome
of the present case, Nevertheless, the latter’s
peculiarities call for special comments.

In the prior case a child’s action to disown
his “lawful” father was brought together
with a paternity and succession claim against
another, “alleged” father. This case was of
a type which is not infrequent in Ethiopia.

Obversely, in this, less usual, case the aunts
of the deceased lawful father contested his

Woiz. Y.KM.
High Court Addis Ababa—Civ. Case No. 72{62.

and Y.KM.

paternity of the child (who sought its re-
cognition) prior to presumably claiming the
succession for themselves, The fact that the
lawful father was physically a “castrate”
adds a special flavour to this case.

A painstaking scrutiny of the High Court’s
somewhat loose opinion shows that it has
considered three main issues. We may spell
them out, more preciscly, as follows:

(1) At the time of the child’s birth, was there
a marriage-bond between the child’s
mother and the deceased, making the
latter legal father of the child??

{2) May an action to “disown” the child
be brought before his legal filiation is
ascertained under (1), above?

(3) Can an action to “disown” his child
be brought by the aunis of the deceased?

Although the result reached by the High
Court is compatible with the law, the court’s
discussion of the above issues went far beyond
what was necessary for the disposal of the
case.4 This in turn led to the imperfections

* Professor of Law, Faculty of Law, Addis Ababa University.
1.G. J.and J. B.v. T. Supreme Imperial Court, Civ, Appeal No. 638/57, J. Eth. L,(1968) Vol. 5, p. 53.
2. The persons mentioned by Art. 793 Civ. C. may act “in his stead” only in the exceptional conditions

contemplated by Art. 793(1). Incidentally, the English mistranslation of this Article’s title is misleading,
The title should read Exceptional Case” {emphasis added).

3, Incidentally, would not the presumption of Art. 745, if raised, have made this “marriage-bond™ issue
i erial?

1mar

4, Contrary to the rule of art followed by the judiciary in France (and most other “code’ countries). Cf.
J. Gillis Wetter, The Styles of Appellate Judicial Decisions (Uppsala 1960) and Folke Schmidt, The Ratio

Decidendi (Uppsala 1965).
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pointed out below. We shall consider the
mentioned three issues in their order.

1st Issue

(a) No marriage deed or record was pro-
duced, The court ascertained the occur-
rence of the marriage from other evi-
dence. Above all, the proof by four
witnesses of (presumably)’ the possession
of marital status by the alleged spouses,
which is required by Articles 699-7006
(not explicitly referred to in the judg-
ment), was exacted by the court and
accepted as conclusive.”

{b) The court should have rested here. In-
stead, it unnecessarily added a require-
ment not present in Art. 741, that the
marriage in question be ““valid”. The
law includes no such condition. A dis-
solution of marriage sanctioning the
non-observance of common conditions
of marriage (Arts. 608, 609, 612, 615,
617, 618) has, in contrast to Contract®
Law (Ari. 1815), no retroactive effects:
see Art. 696, sub, (2)° and in sub. (3),
the words “the interest of the children, if
any, born of the dissolved union” (empha-
sis added)!0.

(¢) Even if validity of the marriage (“wed-
lock™) were required for the purposes of
Art. 741, the aunts’ “invalidity” objection
might have been barred by stressing Art.
618(1)11 alone. Even if it were not so

5. The judgment is vague on this point.

barred, it could have been rejected on
basis of Arts. 590 ecum 591(c), which
imply that only the spouse who was
ignorant of the otber spouse’s sexual
incapacityl2 can demand dissolution of
the marriage affected by it. The court
cited these provisions, but instead of
stopping there it improperly discussed
them together with provisions on ‘“‘ope
position™ to marriage (Art. 592(1)(2ﬂl)
which are irrelevant to this case.l® Be-
sides, “‘opposition” cannot be brought
after conclusion of the marriage (Art.
593), and, even if it was timely, it is no
ground for dissolution of the.marriage
(Art, 619(3)).

&

2nd Issue

This “other issue”, vaguely raised by the
court, is superfluous in light of the out-
come of the third issue (see below). More-
over, its discussion leads to redundancy or
inconsistency. If, as the court stated in the
light of Art. 782 ff.,14 it is not possible to
bring an action to disown before the court
decides that it is proved by legal presump-
tion that H.M. is Y.H.M.’s father”, then {a)
Why state it if this decision is deemed already
taken? or (b) If it is not yet taken, by what
right discuss “disowning” 715

3rd Issue

In this “Jast issue™, two questions are
involved:

6. "Art.” or "Article”, where not qualified, denotes an Article of the Civil Code.
7. In face of counter-evidence by only three witnesses, who did not even refer to “possession of status”

as defined by Ast. 699 (2).
8. “Contract” as defined by Art. 1675.

9. “Divorce” is not retroactive and does not affect filiation.
10, Law Reviston Committee 1, 1976 Draft, Art. 227(2), is even more explicit on this point. Cf. R. David
(the drafter of our Civil Code), Le droit de Ia famille dans le code civil éthiopien (Milano, Giuffré, 1967),
p. 57, and K. O’Donovan, “Void and Voidable Marriages in Ethiopian Law”, J. Eth. L. (1972), Vol. 8,

pp. 442 and 454,

11. Correct the English vetsion’s “whoscever” (mistranslation from French master-text) to read the person

who (“celui qui”’). Cf. Ambaric version.

12. (Translation from Amharic). Incidentally, the French and English versions of Art. 591(c)are more exact-

ing: they require the lack of sexual organs.

13. Incidentally, the right to hinder the conclusion of a marriage by opposition does not depend on showing

any “reasons” for it
14. See, in particular, Arts. 783 and 785.

15. The court pointlessly alludes to the possibility that “an action to disown can be presented as a defence”
Such possibility, open to the presumed father, can only arise in connection with an action to establish

maternity (Art. 789).
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(i) Can the deceased’s aunts ever exercise
his right to disown the child?16 and

(ii) If so, have they raised it in time?

The court properly answered “no” to the
first question,i? But this precludes the (con-
ditional) second question, whose discussion
by the court is superfluous, since in the light
of the first answer it is irrelevant to the aunts’
position.

POLICY

In “The Law of Filiation under the Civil
Code”,13 we observed that one policy aim
of the Ethiopian Filiation Law is to reduce
inheritance litigation and preserve the peace
of stable households by protecting them
against flimsy paternity claims or contesta-
tions.1® Such aim is not surrendered to the
sometimes incompatible aim of discovering
the hiological truth, This policy is reflected
in the near-irrebuttability of the paternity
presumption attached to marriage (or “ir-
regular union™).2¢ The above case, correctly
solved by the High Court, well illustrates the
length to which flagrant disregard of patent
biological truth (castration) may have to
be carried to satisfy the law. But, in this
exceptional case, was the main policy behind
the law satisfied? In the light of the spouses’
divorce occurring before the castrated hus-
band’s death, was it the peace of a stable
household that was being preserved? What-
ever our answer, clear law prevails over both

truth and policy.?! Nevertheless, the outcome
of this case was not unfair: it preserved the
interest of a child that was both treated and
acknowledged as his own by the deceased
(the case might have been solved by appli-
cation of Art. 7701)

PROCEDURE

When a propertied man’s intestate suc-
cession is “opened™ (Art. 826), often pater-
nity claims arise with a view to taking
(or partaking in) the inheritance.22 Alleged
children not possessing that status (Art. 770)
claim it pursuant to Art. 772 f.,23 invoking
legal presumptions or acknowledgements of
paternity. The procedures prescribed by the
Law of Succession are often overlooked. In-
deed, a claimant who legally is the deceased’s
child by virtue of Art. 741, 745 746, 0or 770
need not distinctly claim a judicial affirmation
of paternity (see fin. 23), but should directly
apply for a certificate of heir (Art. 996) on-
basis of evidence showing the applicability
to him of the said Articles. Where there are
several children, the court should require
that the rules {often overlooked) on liquida-
tion of succession be followed by each child
prior to his application. Pursuant to Art.
842 ff., the child is heir-at-law precluding
non-descendant relatives. He is ipse facto
liquidator of the succession (Art. 947). He
therefore shall24 make a search for a will
(Art. 962) and, in its absence, notify interested
persons how, in his view, the succession

16. By - in this case - raising the “absolute impossibility’ {Art. 785) of their castrate nephew having begotten

the child.

17. This negative answer is correct despite the court’s obvious misreading of Art. 793.
18. J. Eth. L. (1966), Vol. 3. In particular , see pp. 511 in fine and 523 in fine.

19. Ibid., fin. 19.
20. Ibid., pp. 513-514,

21. A deduction from the principle of Art. 1733, which a fortiori applies to interpretation of laws. The interest
it fosters is public reliance on law. Without this principle, legislation would be pointless.

22. We can safely assume that this was the aim of Y.H.M.’s application in the commented case,

23. In disposing of those claims, the courts often unavoidably disregard (1) The “aect of notoriety’” require-
ment (Art. 772), (i) the rule that such claim of his status by a child can be brought only against the mother
or her heirs, the presumptive father being joined to the suit (Art. 777(2-3)),and (jii} the rule that judicial
declarations of paternity alone are iimited to cases of rape or abducrion (Axt. 761). A legislative clarifica-
tion of these inept provisions is desirable: see “New Quizzes in Family Law”, J.Eth.L. (1973), Yol. 9,

r. 204,

24, Himself or, if minor, through his tutor (Art. 298(1) cum 949).
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should devolve (Art. 972). “Interested per-
sons” are only the other children of the
deceased (cf. Art. 971(3)). Since all such
children, whether alive or “represented”
(Art. 842(3)), “share” equally (Art. 842(2))
and are co-liquidators (Art. 947), the filing
of a joint petition for certification of their
heirship and equal sharing pursuant to Art.
996 presents no difficulties unless one of them
is challenged by the others’25, in which case
the court may require from him such ad-
ditional evidence as it thinks fit (Art, 956(2)).

In the commented case, the child’s situa-
tion was even simpler. As implied by the
High Court judgment, he was the deceased’s
only child. Thus, being the only heir and
liquidator, he had »e “interested persons”™
to notify before being certified as sole heir.
Assuming that his basic aim was to inherit,
the child (through his tutor) should have
chosen the direct procedure of Art. 996,

CONCILUSION

1. All above observations are submitted
with full respect. The outcome of the above-
discussed filiation case is quite correct, but
the judgment’s wording is not apt; neither
is that of some other judicial decisions, But
the courts’ difficulties are largely not of their
own making - often the Amharic and Englisha
versions of the Civil Code’s French master-
text (and, less often, that text itself) are
ambiguous, and there is a lack of manuals
clarifying the law.

2. To the best of our knowledge, the courts
continue to stand firm on the rule excluding
persons other than the legal father from con-
testing the paternity of his legal child (Axt.
1790)26,

25. Not by remoter relatives who, by definition, are not “interested persons™ here (see above.)
26. Save In the exceptional case dealt with by Article 793.
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