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JUBILEE PALACE
ADDIS ABABA

It is with great satisfaction that We witness the publication of the inaugural
issve of the Journal of Ethiopian Law, which marks stll another step torward in
the legal development of Our country. During Our reign we have been pleased
to see rhe Constitution and the nther laws which We have proclaimed, the implemen-
tation of thosé laws and the modernization of the lewal systern, all ot which
have proceeded in light of Ethiopia's rich legal heritage beginning from the Fetha
Negast. Since, as We have observed, Ethiopia’s rapid progress demands the services
of a large number of legal experts, 3 Faculty ot law his been established
to educate persons capable of insuring the effective application oi the law. We
hope that turther progress will be achieved by the creation of a law journal con-
taining reports of the decisions of Our courts and commentary upon the law of
Echiopia. -

Law is a unifving force in a natian; one of the goals sought to be attained
by the enactment of modern codes and other legislation is that the law be uniform
throughout the Erapire. Where the meaning of provisions of the law is doubtful
or a question arises that is not expressly covered by the law, it is necessary that
the courts interpret the law and decide upon its application. These judgments of
the courts muse be known to all engaged in the administration of justice and the
study of the law. The publication of court decisions will serve to make the law
more certain, and thus will be 2 vahable contributien to the legal system of

Exhiopia.

The Codes, though drawing in part on foreign sources, were drafred to accord
with Ethiopia‘s needs and ancient legal tradition. The foundation of the Codes lies

in the feeling of the people as to what is just. This being so, Out courts and

Y]



idges cannot rely exclusively on foreign sources in interpreting the Codes. The
mational character of Ethiopian Law demands that Ethiopian Commentary upon the
law be developed. We hope that through the medium of the Law Journal, legal
experts, both Ethiopian and foreign, can express their views s to the meaning of the
provisions of the Codes and propose solutions to legal problems likely to confrone
Exhopia. The Law Joumnal can serve as the vehicle by which writings explaining

the law of Ethiopia can be published and made available.

We hope that this journal will be widely circulaved throughout the Empire
and abroad. Law s an instrument for civilizing the peoples of the world, We
hope rhat the publication of this Law Journal will add to the study of Ethiopian
Law. And We hope that this Law Journal will find its appropriate place in the

mternational Jiterature of laws.

It 15, therefore, with grear pleasure that We naugurace the publicanon of
rhe fouinal or Ethiopian Law. We earnestly hope that furure publications of this

Law Jouwrnal will give the desired fruts.

HAILE SELLASSIE |
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REPORTS

The followtng are six cases decided hy the Supreme [mperial and tise High
Courts of Ethiopia. The Amharic judgment is official and always precedes
the English. It is important to note that in those cases heard before mixed
henches nf both Ethiopian and foreign judges, two separate opinions are writs
len. one in Amharic and one in English. These opinions are not translations of
one arother, bub are independent judgments based upon common agreement
among the judges as to the principles and final outcome of each case. It is
hoped thal the pubtication of significant decisions will be of great value to

thase engaged ur the administration of justice in Ethiopia.
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SUPREME IMPERIAL COURT
Dl\‘. B

FRANCESCONI FACONDO & GHIANDONI TRENZIU
v. PEDRETTI GIUSEPPE

CCivil Appeal No. 413/40

La o o Oblezations < - descemens tn vestrant of rade - - Preswmphion of iavaliiny walen vessonasbde
Bt nvepnierary antereit - - Keasunableness s guestion of law.

By o s VI b an agreement dissolving thewr partnership, respondent promised appetlants
v e ar e s Jubwur o any workshopo in Dire Dawa in the fubure.

Helie e flus rearrietion npen competition i< ynlimited as te lime and does not purpon
t2 alford mierely reasanable protecion 1o appellams’ buapess interests, it is void. . Art. 1TI15 o
Mo il lade, whack wont in force Maskaram §, 1053, after this decision was rendered, cails
Vot e s e nclnsatn

Flamie 101950 E.Co (July 8 1058 (5.C.), lustices: Viee Afenegus Haile
“ariam Yeshoneh, Dro W, Buhagiar, Ate Mekuriz Damena: - - This appeal arises
our of the severence nf a partnership which was established for the purpose of
rumne a garage al Dire Dawa.

The respondent i this case wished to be paid out his share, and accord-
mgly an egreement of dissolution of partnershiip was drawn up. Clause VIl of
the cald avreement reads as follows:

Vi M Pearatti binds himself not to open. in the futore, any warkshap
i Anee Dawa for the repair b machineries and wehicles, or not to be employved
M oany privale workshop s directer, or as an ordinary worker or as parther.
He can only be employven in Government administrative factories, as the Cotton
Factary, or the Franco-Ethiepan kailway o

The respendent in breach of his agreement again set up i the garape
bismess i Dire Dawa with another, The High Court held that Clause VI ol
the awreement was invalid and that no damage could arise. Against this decision
the appeilants have appealed,

Clauses similar o Clavse VI are commonly referred 1o as contracis 1r
restramt ot trade; such contracts are coutrary 1o public palicy and  wmvalid
uthess!



{A) the restraint is reasonably necessary for the protectinin o the person
whose nterest it is imposed:

{B) the restraint s reasotably m the inletests of the party restratned; and

(<) the restraint i reasenable (1 the \nlerests of the public.

For the purposes of tins appeal agreemnents i restraint of trade may Dbe
classified in two kinds:

{A) agreenmients intposing on ene of the pardies restriclions m the zxercise ol
his calling after the termination of parinership ar apprenticeship articles
or contracts of service; and

{B) agreements by persons selling the good will of 2 business not o carry
on . similar business so as to compete with the purchaser.

All agreements of this kind are prima face void as being contrary to public
noticy, for it 1s contrary to public policy that .a person should be restrained
from disposing of his labour and his capital freely and to the best advantage,
and from conductirg his business in the most profitable way Bat some
restraint may also be justified by public policy, Nobody would boy the good will
of 2 business unless he could prevent the vendor frotn at once setting up
competing business on his own account. A master would be discouraged from
taking apprentices and employing clerks and other servants in positions of
covfidence #f he ran the sk of the servant or apprentice setting up on his
own account next door and acquiring the customers of his Jate master. Hence,
public policy allows o1 contracts which restram a persan from doing these
things, 10 the extent necessary to protect the proprieary vights of the purchaser or ihe
master, but wo more. Any Testraint which is greater than is reasonably necessary
to protect the person in whose interest it is imposed (s unnecessary hardship
and does no good to any one.

The test of reasohableness is considerably stricter in cases of covenants
restraining a servant’s competition than in those of covenants entered intu on
the sale of goodwill, On the sale of a business the purchaser is entilled to
be protected from the risk that the seller may set up a new business to the
detriment of the old one, and covenants designed to prevent such competition
are not objectionable if they are reasonably necessary to secure this protection.

“Without such a covenant, a purchaser would not get what he is contract-
mg to buy, nor could the vendor give what he is intending lo sell” -- per
Lord Parker in Morris v. Axelby (1916) A.C. 688. On the other hand, where
an employer takes a covenant from ari employee restraimng the latter from
carrying on a competing business after the termination of the employment,

7



such a covenant will not be upheld it it is directed only to the prevention ni
competition, or against the use of the personal skill and knuwledge acquired
by the employee in the business. it will be void, in other ~words, if it goes
further than is reasonably necessary for the protection of the praprictary
rizhts, such as a trade connection, or the trade secrets of the emplover. A
purchaser of a business is, therefore, entitled to protect himself irom competi-
tat per se, an employer is nat, for it is contrary to public policy that o servamt
zhould be restrained from using his own skill and ability in competition wit]
his late master.

Reasonableness is 1y every case a question for the Court, lackini at tine
nature of the business, the length of time during which the restraimnt is imposed,
the area of the restraint, and all the circumstances of the case. But the onus
15oon the person for whose benefit the restraint is imposed, to show that it
coes no further than is required for the protection of hys business. The [enger
fhe time of the restriction, the wider its space of operation, the greater will
he the diifreulty of the covenantee m jusuiying it,

(n the apinion of this Court, the fact that the respondent was granted
residence only in Dire Dawa amongst the 300 ftalians who remained in Ethio-
a after the Restoration in the vear 1941 GoC, does not in ilself amount o
austification as toorender the agreement null and void as being a general rostrycs
tion i spacer this dact was known to the respondent when hie signed the
agreement whieh e did willmglve I the opinion of this Court, however, 1he
restriction guds furtiter than is necessary for the protection of the appellanty
riehits for two reasons;

(A becaise the agreement hetween the appellants and 1he respondente was no
woagresinent for the purchase of goodwili s0 as {o entitle them to {he
protection of ther proprictary rights and ta protect themselves from compe-
O per as aityd

(B Decanse e pestrichion s unhimiled e fime suod dhe appeliants aave e
shown that this 1estrichon as 0 me goes o Jurther than is reguired tor
the protection ot rlpeim pusnes.

For the above reasons we hold that Clause VII of the agreement 15 null
and void as being in restraint of trade. We may zise add that the appellants
e adduced no evidence to show that the non-observance of Clause VI on
the part of the respondent has caused them any loss,

We, therefore, dismiss tlie appeal and coniirm the judgment of the Hiob
Court. Appellants. to pay respondent Advocate's fee of $100.
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SUMREME IMPERIAL COURT
M. A

Ao GETATCHEW GIZAW v The ADVOUATE GENERAL

Crrmunal Appeal v 05 51 FC

Casitasr o tonstlio Ve fes 1N umed 48 1 0 - b v."-‘r-:'.'l.'.f,"ll,\' Pavwile At tiviis,
Vo 23 00

e

e A coonstitptional pry hupetl' sho camens an offea-c due lo s mabelity ves 4 v
vt et apdeehands (o contral and restrging impst e anay oot be comsiderss yninnnallt arrspone
o onder Articles 48 ana P C

Aritch A repiter e s an Aleohoe inabiisd e repalidg sl e e i
cgleystanding,

30 An “abrormal or Jeficiem candifion” wlthie the meaning 4 Arbele 3 qase Be lnalo
gicallv consed exending sich factors as upbrincing and atncsnhere of living,

Yekatit 3, 1951 EC. (February 11, 1959 G.C.) Justices: Alencgus Takelle
Wolde Hawarial, Dr. W. Buhagiar, Blatta Bakcle Habte Michael: -- This is an
appeal against the judgment of the Fliph Coart, which found the appellant
grwilty of homicide in the first degree and by majority sentenced the appellant
to death; according to the minority judgment a sentence of rigorous imprison-
ment fur life was considered a more suitable punishment in all the circumstances
of the case.

The facts in this case are noi coniesied by the appellant; indeed there
can be no doubt whatsoever thar the appellant killed Lieutenant Tsigeh
Oetaneh by shooting him in the back. The only defence in the High Court
was, broadly speaking, one of insamty, and expert witnesses were called by the
defence to support this plea. The evidence of Dr. Nick A. Capotas, the Medical
Director of the Emanuel Slate Mental Hospital at Addis Ababa, is the relevant
and material evidence on the point. The conclusion of this medical expert,
who had the appellant under ohservation, is that the appetiant is a “'constitu
tioral psychopath”. To guote the full tinal opinion of the expert, the appellant
“more especially belongs to the group of the emotionally pathological personali-
ties, characterized by defects in the nature or contral of the emotional or

— 11 -



affective function o1 the personaity, impulsive and excitable. The usual mnoumt
of stress and strain (physical, psychelogical, professional, ‘military disciphne’)
which, in Ihe average or so-called normal individuals, would ot cliett any
abuormal reactiou, is, for this kind of constitutional psychopathy, too strong,
and, owing, cither to the increased strength of their instinctual drives or to the
inability to appropnately cantrol and restrain them -- may bring about an
anustally pronounced tendency toyteld to impulses of violence without restiaimt
and thas hecome dangerous to society,”

The crounds ol appeal are substantially --

L that the High Cenrt weongly Witerpreted the provisions of Articles 48 and
49 i0 thal it confined itself to the consideration and interpretation of the
medica-legal phrase “mental disease”, an expression which daes not appear
i Hhose ariieless

Dy that the Figh Conrt Fauled 1o distimginsh belween abnormalities of the cogn-
ihow from those of affectivity, a mizferial element which s warranted by
hotl the <wid Artiel=c 45 and 40

(¢) thay the 1ligh Court based ns deo=on on e standards of 3 normal perscn,
which is contrary 10 Article 21 anc also agnored the finding of the expen
witness and overiooked the definite tinding (hat the appellant s a “constijnticnal
psychopath”,

Now under Article 48 of the Penal Code a persun s not respansible for
ivs acts and therefore not punishable if --

¢iv al the time of the act he was nczpable of nnderstandime the nature or
conseqtiences of his act ar of regnlating his conduc according o suci
nngerstanding, and

Gy snch stare is Jdue o age, illness, abnormal gelav s development nr
deterioraling of his mental facnlties

Similarly under Article 49 a person 1s not iiable to the Ml punishment,
because of limited responsibility, if --

{1 at the time of the act, he was mot fufly capable of undersianding the nawire
anc conseguences therenf - regulating his  conduer according 1o ~nch
understanding, and

(1) such state was due to a derangement of his mind or understanding, or o
arrested mental develepinent or an abnormal or deficient condition.

It is correct what the advocate for the appeliant pointed out, that is, that
neither of these Articles mention “mental diseases”; under these Lwo Articles
the irresponsibility or partial respousibility of the offender is based on two

9



criteria, that 15, the psychulogical criterion affecting lhe intefligence and the
psychological criterion affecting volition. Whether these two criteria form par
of the branch of medicine under the general heading of mental diseases or nof
1s too technical 1 point to settle here; indeed it has no bearing on the final
solution of the matter. It mav be stated, however, that these two criterta have
been introduced in madern legislation as modern medico-legal science has found
1t necessary to admit the principle of parual responsibility due to certain factors
n the human mind and body whicl produce a state or condition 1ot amouaing to
insanity, but which form a definite brauch of medical psychology. Modern
science has made progress in the study of the human mind, its powers and
weaknesses, znd distinguishes between abnormality of mind, mental responsihility.
emotional  instabiity, gross personality disorder, and so forth. The term
dpsychopath’” as used in madern science has not really a definite meaning
which indicates exactly the state of mind or of the psycological setup of a
particular persom, it is still a vague term and does not indicate a particular
state of mind or condition. In this particular case the expert evidence i1s to
the effect that the appellant is more inclined to give way fo his instincts than
another person who is normally referred to as “mormal”. He {ully understands
the nature and conseqguences of his atts; he is not subject to act op an
irresistible impulse; he is simply nclined to use less resistance thian another
person to do what he knows is wrong even knowing the consequences of his
acts. Tt is also clear that this state or condition is not due to age, or tllness, or
abnormal delay in his development or deterioration of his mental faculties; the
appellant cannot, therefore, rely on absolute irresponsibiiity under Articie 48 both
because that Article does not cover the causes of his stale or condition and also
because he cannot be said to be absolutely incapable of controlling his acts or
regulating his conduct according to his understanding. Nor 1s there under Article
49 a derangement of mind or understanding or arrested mental developmunt,
and the only matter 10 be considered is whether there is an abnormal or
deficient condition within the meaning of that Article. The medical expert
stated that the type of constitutional psychopath to which the appellant helengs
is inclined, in certain circumstances, to yield to impulses of vielence withont
restraint, while such circumstances would not elicit any abnormal reachon
in the case of the so called *normal” individual. This stale or condition
may arise out of various causes; thus a person who is merally perverted is
more or less incapable of controlling his instincts, bt 0 s nniversally
acknowledged that such a persan is not protected by the provisions of
Article 48 or 49. Article 49 is not intended to cover a case of weakuess of
character which, having regard to 2 normal individual, may be said to be
“an abnormal or deficient condition.” The canse of the abnormal or deficient
condition, within the meaning of Article 49 must he due to some biologicl
factor and not to sucl factors as upbringing or atmesphere ol living,

Neither Article 48 nor Article 44 cover the present case, the appellan
must be considered to be fully responsible and the High Court was right

- 13 -



e e cwlty of imtentiona! honoowde o e Tiest degrec.

e regard o osemence Article 522 of the Penal Code prosides Loy (he
wentenee of death or the sentence of ngorous imprisonment for lile. The [acrs
e thts case justify the centence of death The appeal ts thereiore, dismissed,

sl e conviction and sentence of the Migh Coure are cenhrmed,

iSentence o1 death confirmed by His Impenal Matesty i aceosdanes wth
the Revised Conziitution o Erhiopi, Art. 30 apd the Code of Crimin
Jre vu}dl.!l'c‘, Art. 204 ki )
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SUPREME IMPERIAL COURT
Div, A

Woz. WORKINESH BEZABIH & others v, Woz. YIDENEKOU
Civil Appeal No. 883/55 E.C

Paternal Filtattan «- Proof of iliaton «= Possession of stams -- Arucles 740-7o0t, 769-777 Civ. (.

Relarzamshiy of ool Code to prior imstontary law: - - Are. 3348 Ciw. €.

Wherr appellants nave appealed from an orcler of the High Court allowing respopdent o
call witnesses i order to prove possession of Ihe status of daughter born out of wedlock of
alleged mother who died mne years previously and alleged father, recently deceased, from whase
»states she wi-hes to claim -

Held + Order guashed as respandents sml does nol comply with the relevant provisions of
the Civil Code.

I. A child must e considered of unknowui father unless capable of proving palernity
nader one of the follnwing rules:

(ay a 1 lild has as his father thac person who, at fhe Lime of bisth o1 conception, was
married (o the mother or was living in an irregular umon with the mother (Aris. 740
ty, 741-745 Civ. C,

W) where the patermity of 8 chad has not been establinhed under sule (a), Ihen patermity
may result from an acknowledgment inade in writing in accerdance with the pravisions
ol Arts, 7T30-757 Civ.

01 where the paternity ol & chid has nut been estabhshed under oither mle @ nr orule
(b, then patermily may result trom a judicial declaration which can be made ur fhe
case of abduction or rapr vi e mother @ accordance with Arta, 758-70] Civ 1.

2 Filation s to be provea by records of birth and in defanlt ot sl records by
possession o) status (Arts, 769-770 Civ. ). Mere rumors of filiation do not consitite possession
of slatus; a child must be wregied by the alleged parent as his child and <scen 10 he such hy
relatives, neighbors and snrrounding saclety.

N An actiop o claon statun when bronght by a child muost be anstitured against Hie inather
(Art 777 (20 Civ. C,

4, Alhough courts may properly entertam suitz (o prove (il paternal fillation has been
established 2crording to customary law prior tn the coming into force of the Code, they may
not hear suits to claim possession of stalus under cusiomary law afler the effective date of the
Code as the agglomeration of facts whikh eniitles a person 10 claim possession of stagus did
not constitnte a “'legal situation” before enactnient of (he Code as required oy Art 3348 Civ, C
A Vegal situation” is created when a court decidee thar rertain facts entitle 2 persen v the
“(atns n guestion.



Talwa: 7, 16050 E.C. (December 17, 1967 G.C.); Justicesy Afencgus Kitaw
Yilateku, Dr. W. Buhaguar, Ato Taddesse Tekle Giorgis: -- In this case the
appellatts claim 1o be the hars of Balambaras Degefe Bezabih who died
intestate in the year 1954 and institoted proceedings in fhe fHyh Court to be
declared heirs: the respandent claims 1o be the daughter of the decrased bam
out of wedlock, her mother bemy Woizero Maniste Tegewu, who died abow
nine vears ago. The respondent applied to the High Court (o prove posscssion
of status as bemmg the daughter of the deccased, and the Court allowed 4
witnesses to he called by the respondent 1o prove such status. The appeilants
are now appealing from the order allowing the respondent o call witnesses.

Refore dealing with the ments of this appeal, it s imporlant to consider
what provisions the new Civil Code of Ethiopia (which came to furce on
Maskaram 1, 1053} makes as regards maternity and paternity and as regards
proof of Dilation. In many respects such provisions differ fundamentaily from
the riles of customary law now repealed by the Code, particalarly 1 natiers
concerniny palernity,

As reoards materpity the Civil Code provides i Article 739 that “maternal
filiation resubts from the sole fact of the birth". When it o established as a
fact that a child has been bory to a particular woman, that woman i the
mother of the child; accepting this Tact, Roman Jaw  had the maximn  Unualer
semper certa est”. There mav, of course, be eases where the said fact 1= nol
clearhy vstablished, as when there has been a substitution of the nfapt al the
nme of birth, in which case maternal filiation may he contesied.

As tegards paternal filaion, the Gl Code lavs dos o three miles, one
~absidiary te the others, namely --

g e ol T w hes tasler than peosins sales At the Hme o Firth nroowncep-
tian, was nartied 0 the mether or was Being i1eoan nrepdbn o )
e aoiee -+ Art 740 (1) and Arts 740745

iny sthere the paicrnity of @ vhild tas not lyven estahlished tmder rule iay, Vhen
patertnty iy vesnle from an acknowledgment made io wriltne 1 accoribun'e
withy the praviaons v Aps T36-757, and

¢y adtere the pateriziy of a einhl bas nor beer estabinsivd et eithee ek
) or rale (b then paternity may resulr Trees o qudica! (eclaration swhich
St he nade in the case of the ahducnn or cane of ihie mother o aceme
G s ith the provisions of A 733701

Where the paternity of a child lias uat been estabfished under any of the
above—mentioned riles, then there is no remedy for the child to establish
paternity, and he must be comsidered as being of unknown father. The Code
makes provision for the case of conflicr of paternity (Art. 762 ot seq.} whicl
HUIY ATiSe e Pises, © ol of + married wonan living alse with 2 man 1 oan
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irregular union. But apart from cases of such a coniliet, paternily is established
strictly in accordance with the three rules above mentioned. Thus in the case
of paternity established under rule {a), if the man claims not 1o be the father
of the child, he may bring an action to disown the child under Article 782 et
seq.; but the law gives the right oaly to him (and in the cases mentioned in
Art. 703 to his descendants). but if that man clects not to bring the achon to
disown, then no other person, not even the child and the mother, can bring
such action. The law also lays down a perremptary peiiod within which such
action may be brought, that is, 180 days. (See Arlicle 792.) So that ii the iather
does not bring the action or does not bring 11 within the said peried oi 180
days, then paternity will be as established under rule {a), and it is not permis-
sible to adduce any evidence to show that such paternity does not correspond
with the real facts. This and other rtules concerning paternity and maternily .are
wn the nature of pravisions of public policy (dispasitions d'nrdre publige),

As regards proof of hliation, the Chal Code comtams provisiuns in Arts,
769-777. The cardinal rule is that Ffiliation is proved by the records of birth,
that is, by the regisuation m the Registers of Civil Status showing who the
father and the mother of the child are, The Registers of Civil Status are men-
tioned in Articles 90 et seq. of the Civil Code; these Registers are records in
which particulars of birth, death and marriage of all persons are entered. These
Registers have not so far been established, but when established, they will
provide conclusive evidence of the particulars entered therein, In detault of
records of birth, filiation may be proved by possession of statis.

In the generality of cases the question of proof of filahon avises i rela-
tion to paternity, for as a rule maternity gives no diificuliv. It is clear that
once the Civil Code has established definite rules regarding paternal tilaion,
it is not permissible to arcumvent those rules and try (o prove the exssience
0i a status contrary ta the sitwation arising from oo pules, Thus it 15 ro
permissible to prove that a cluld born of a woman at a tim- she was marred
(o a particular man has the status of a child of another man {eseept inan action
oi disowning brought by the alleged father), nor is 1t permissible {o bring an
action aganst a man for a declaration that a chiid has the possessing ot status
of being a child of that man when that man has not acknowledged the child
as s or has not been judicially declared 1o be the father of the ehild after o
conviction of abduction or rape.

What is mteant by possession af status> Possession of siati~ 5 the judicial
aspect of manifestations of outward appearances: the elements of prossession of sto-
tus are normally said to be uomen (name), ractatas (treatment) and fong (notoriety).
Article 770 of the Civil Code provides as follows: A person bas the possession of
status of a child wihen he is treated by a man or a woman, by their relutives
and by society as being the child of that man or woman”. It 15 to be noted
that Article 770 does not melude the oame as a necessary ingredient for ihe
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possession ob stdus, but, naturaliv, the fact that a cbild bos eoustantly carmed
the name ol the alleged parent is a very relevant circumsiattice. Mere rumours
thout mimtion do not amount to possession of status; it 1= esseniial that a
clild has been treated by the alleced parent as his ¢hild and that, in the eyes
of the relatives, of the neighbours and of surrouncine society, the child is
considerca us the child ol the aliveed parent (fame). The law gives importance
i these circumstances becanse when these manifestations are present, it s most
Biely abae the ehild s troly e child of the alleped parest. Statos mav be
contested as provided m Artieles 778-705 of the Civil Code,

() In Article 775, the Civil Code la.s dowas by whoem an action to clagn o
stats may be institnted; such action may be nstitured, (subject 10 the prior
appeoval ot the Conrt {Art. 773) by (ai tie child (or s guardian or heirs), (b)
by the mother of the ciild, aud (e} by the Jather of the child. B would s2em
that the action by the mother or by the father are actions more in the patyre
gi o conlestation of status than actions to claim a status. The ascticn, when
Prought beothe citild, s to be institwted against the mother {Art. 7775t is
never instituted agaimst the alleged fatker. and, therelore, it is to be held that
the acuon to claim a status cannot be instituted for the purposes of establish-
v patermtys peternaty can be established through an action instituted agaipst
tre mother when the woman was married, or was living in an irregular union
warth a2 man, at the time of birth or conception. ft is for this reason that
Artieie 777 (3) lays down that the person to whom paternity of the child will
be altvbuted n case the action is sucecessful must be made a party to the
T

Fhe above 15 a statement of the faw as it stands since the Civil Code
S ke faice ans Maskaram 110530 The old customary law which prevailed
betore e coninge nte force of the Civil Code took a more liberal view in
matters o prao’ af fihatiow; there were no definite principles for the cstablis)-
ment of patennte, cxeept the birth of a ¢hild from the allezed father, and for
Hie purpose of provine ths fact all means of evidence were available, There
was no time ot for the institution of a svit, and cases were frequent where
Aopersencame to Court, particularly oen the death of 2 person Pidssessing
property, with a clanm thae the claimant was the child of the deccased. Such
clumis were made many vears alter the birth of the claimant, sometnnes 30,
B o by laters in some cases the deceascd was s lawfully married persou,
wd the claimont would be an adulterne clild; in others, the deccased was a
single person, and the clarmant wonld be o natural child. There were also cases
where the cam was déought during the lifeume of the allewed father with a
view lo ohtiming mawtenance lor the child. In some cases there were indics-
hons, mostly vague, wiich were alleged to amount to an acknowldgment  of
the child - The Courts entertained these actions, and evidence of every nature
(ehich e the circamstances coald be very dangerousi was allowed to prove
the Dinth cicconchement) from the alleced father. There were also cases where



the claimant alleged that he had been acknowledged by the father i accordance
with the customary law prevailing at the time, or that he had been aduptzd
according to custom. In these cases the evidence was directed to prove such
acknowledgment ar adoption. Cases to prove paterpal filiation are still being
introduced in Court and the guestion is: Can these cases be entertained now
that the Civit Code is in force which prescribes delinite rules ahout patermal
filiation” The claim is normally based on the following legal srounds: It i
stated that Article 3348 of the Civil Code holds valid legal situaticns ereated
prior to the coming into force of the Code, notwithstanding that 1w Code
modifies the conditions on which such situations may he created, The lepal
situation which is alleged to have been created prior to the coming imlo farce
of the Code is the status of being the child of the alleged father, and an zctini
to claim status is instituted under Article 772 et seq. of the Code. As pomted
out above these claims arise on the death of some person, allegedlv the father,
and the claimant appears as an apposer to the petition for probate of 2 wl)
or for administration of the property of the deceased. The action 1s net beon, b
against any particular individual, and the mother, agaiast whom 1he action for
possessian of status should be instituted, is in many cases dead,

There can he no question that when a leual situation has iween crosten
hefore the coming into force of the *livil Code, that legal Situalion comtin
te be valid under the Code, nonwithstanding that that legal siluation arose ol
of circumstances or under conditions which the Code ne lanver pecoonizos,
Thus there would be a valid legal situation when a person ba- been ek, -
ledged as a cinld of 2 man in accordance with the fermalilies of el ledy-
ment under customary law although thiose formalitics wonld not, under the
Civil Code, be suffictent to canstitute acknowledement. Sivilarly, i person
has been adopted (v accordance with customary  liw, such adoption wouid
amount tna prorer adoption, notwithstanding  that  the  formalite o ande
cusiomary law are different from those required under the Code, Such aes
adoption would create a legal situation which continues 1o b ovalid after the
coming mio force of the Code. Actions 1o prove thar there 5 et il
paternal filiation as a result of such acknowiedument ar aduphion bejore o
coming into force of the Code are actions which cay properly e e et
by the Courts: In such cases, however, the object ol the atov 0 oo o
establish paternal filiaton but to show that paternal fiftoon Teed Doevn esibhlhishe |
befare e coming into force of the Code

[s the posttion the same in the case of o person wie pstitabes e ackiongy
to claim possession of status? The answer 1 i (e vecabive hecnnss it connnt
be said that the fact wihich entitles a persau Lo @l posseasy ot of StaE o
legal situation, The agelomeration ob facts wich entitles o peron a0 chinn
possession of slatus s 1 factuai stuation: sucir Tacting! <ituation heeanies
legal situation when the Courls have decided that those dqcte anitle e e,
cancented to he declared the child of a particolar persoa Posseoinn of e
o onew conception o Ethiepine Lew, wndd (heretave of enmned cven T
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that those facts gave Lhe right, before Maskaram 1, 1053, to a person to
instilute a suit for possession of status and that that right should be respected.
Nor can it be said that a person who had 2 right to institute a suit for a
declaration of paternity in the way it was done before Maskaram 1, 1033, has
still that right to institute that suit, because the principles of ordre publique
underlying the positive law as laid down in the Civil Code are contrary to
the idea of ordre publique accepted before the Code, For these reasons any
suit hrought after Maskaram 1, 1953, for establishing paternity must comply
with the provisions of the Civil Code.

In the case of this appeal it is not alleged by the respondent that there
was an acknowledgment by the deceased that he was her father, or that the
deceased had adopted her or that there was anything else which amounts o
a “legal siiuation’. The action is directed to prove the accouchement (birth)
from the deceased. This is against the prineiples laid down in the Civd ode,
and therefore her action must fail. The Order of the High Court tu hed
witnesses in support of the respondent’s claim is quashed, the appeal 1s
allowed, and the case is referred back to the High Court to proceed on other
matters concerning the inheritance of the deceased.

There shalt be no order for costs.
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SUPREME IMPERIAL COURT
Div. 6

Mrs. CHAKE AVAKIAN v. Mr. ARTIN AVAKIAN

Civil Appeal No. 111455 E. C.

Litw: of Successtons -~ Farm af soill - Wirnesses -~ Art, 431 Cap O

On appeal from judgment of the High Court denying petilion for prodate of a will on the
basis that, although valid in other respects, there were only three aitesting witnesses, wlule Arl
881 Civ, C. requires four such witnesses.

Held: petition should be allowed as three witnesses are sofficient o validale & will when
U iptention ot Lhe testator is clear beyotid doubl.

[. The real aim of the legislators paes to the true infent of the festalor pnd unt te Ihe form
at the will,

Tekemt 13, 1956 E. C. (October 24, 1963 G. C.); Justices: Mr. G. Debbas,
(Grazmatch Tessemma Negede, Ato Haile Aman: - This is an appeal against
the judgment of the High Court (lst Commercial Division) dated 23.7.55 n
Probate andl Administration File No. 107793, whereby the appellant lust her
petition for probate of the will of her husband appointing her as his sole
heiress by universal title, The High Court declared the will invalid ier tack of
form only, althouglh it commented and admiited that the husband wanted his
wife, the present appellant, to be his. sale heiress.

The whole appeal, mteresting as it is, is about the validity of a will. The
late Setrak Avakian was the appellant’s husband and died in Addis Ababa on
nd November, 1962 (. C. His widow pelitioned the High Court for probate
of the will of lher husband, made by him on 16th fanuary, 1961, G. C,
appointing  her as his sole legatee by universal title. The findings of the
Migh Court regarding the contents of the will are not disputed by either
party. The contents of the will are typewntten on hoth original  versions
in Amharic and English. The date of the signing by the deceased is filled in
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m handwriting on both versian<. Both wersions bear the signdlirs of the deceased:
and three persons have affixed ibeir i natures, witnessing the siising in ther
presence by the deceased affer the will bad been wead aver. One of the
witnesses to the will w1z ziven custedy of the orizing! Amhatic and Enofieh
verstans, So far there i no dispute by edher part,

When the widow petiticned pee High Conrt for probals of the will of
her fate hushand, the only oppeses was her fatheran-law e, e present
respondent’ Certangly, there was oo oo tar s exeent a0 3t,0k tone
iorm of the will, Aceording 0 A -beie 831 o3 the Coojl Code, Tour withesse: e
necessary for a public wol, while two witnesses would be sutticient, a:gler
\rticle 882 of tie Code, provided ane of them 10 ablie officer acting s the
discharge of s duoties. In this very case, oy chree witnesses affixed their
swnanres 0 witness the siming of the %9 by the tealator ard the readiny
aut of 1t The guestinn wmal o arises 18 whether or pot those three witnes-
ses are sufficient o vabdate the wip

Iy order (o decide on sueh e delieate Casesa cour! shautd por s
blinded by the question of torme a0 should co o dinte Sty and find o
the presumed intention of the testatnr, from sivecodn g arcemstances,
especially in cases of doubt o nneertamiv, Not only one articdle of he Code
should bind a court, hut the whole stuatton showd he foaked vpon cenerally.
It is more the intention of twe testator than the form ot the witl that 1w e
real aim of the legislator.

To start with, tins will is a typewritten will both 1 Amharic and in
English, Article 835 of the Civil Code which deals with tvie writen wills,
provides that such wills shall be of no effect unless they bear on each of their
leaves a handwritten indrcation of such fact. This very will complies with 1his
Article 885, because it consists of one single leaf in Amharic and one single
leaf in English, which are both signed by the festator and the three witnesses
and teshify to the fact that it is a will. Consequently there is no argument
against this will under Article 885 of the Civit Code,

Coming now lo Article 881 of the Civil Code, which provides for four
witnesses, as opposed to Article 882, which provides for two witiesses, provided
one of them is a public officer, and looking at the will, subjzct-matter of this
appeal, we have to go far beyond the Articles referred to by both parties and
try to find out the real intentionn oi the testator, in view of the doubt that
arises.

The real inlention of the deceased testator is whether or not he died
“"unwilling” to appoint his wife as his sole heiress. There is no argument that
the testator died sincerely believing that his sole heiress would be his wife, i.e,,
the appellant. From liis commercial activities during tis lifetime, it transpires
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from the Mempragndum  of Assactabion (Artgle 17 trereot ) thal a povae
lirited company SINALCO had been tormed bGerween imoand his wite, 1 e,
the appellant. Article (7 provides “Nor shall the company be dissolved 1
case of the dJeath of a member, fo the laticr event, it i hereby  drrevocably
sipniated that the shares held by Selrak Avakiau shali deyvolve upon Mrs,
i“hake Avakian (this appetlanty; and vice versa,” “Furthermore, this lady appeliant
halds i that private nmited company 75%, af the shares fzade Article 5 ot
the Memorandum of Association), while her deczased hosband was holding
only 257, of the shares. From tnhe contents of Asticle 17 o the Memorandum
of Association, W s already clear that the tutention of the testator long before
iz death and before he wrote fus will, was to assipn the ownerstip af atl lis
shares 1 st compeny 1o b wifer which Tace celandies Lis antention in the
with Lhat she <hall be his sule netess.

U argument regarding the presumed intentinn of the deceased testator
Joes ol ostop bere but is reinforced by the cowmments o the judgment
at the High Court. Among olher comments, the Fligh Court commented “It
results that there 1s no validly given will, This may svem a strange, and in
the circumstances, bhsatisfactory result, smice ihere can be no serious, doubt
abont the deceased's intention to appoint lus wide as s legalee by umversal
title, and “that fie may have died in the behed that she would succeed to all
his properties. But the rules relating 1o ihe term o1 wills have been given in
order to ensure {hat etlect 1= given only to the indubitable intention of the
testator .. . " From these words, and particularly the last sentence of the
High Court comment, the indubftable intenttor of the testator was to appoint
his wifle Chake Avakian as his 30le heiress. The existence ol the present will,
coupled with the argument of the High Court regarding the intention of the
tesiator, and coupled also with the contents of Article 17 nf the Memorandum
of Assuciation of SINALCO, tead us o believe (hat the indubitable iniention
oi the testatar was definitely to appeint s appellant widow as his sole
legatee by wrniversal title, to succeed to ali lus properties. It 15 consequently
useless to continue discussing the intention of the testator.

Another article which evenlually helps the appeal is Article Y0n of the
Civil Code, The testator died when they were stifl Jegally married a- husband
and wife. Their marriaye was dissolved only through tie death of the husband:
and conseguently any testamentary provision made by the testator, the late
Setrak  Avakian in tayour oif s speuse, Mrs. Chake Avakian, is still strong
and valud

In such cases when the court of first ipstance knows that the presumed
intention of the deceased is to Tet his wife succeed to all s properties, it
should not blind itself with the question of form, especially when the form
has all been complied with. An absence of one wilness, when three are
present and reliable, is of no importance.



Under the dircumstances, and in view of the foregoing explanation, we
hereby allow this appeal and  quash the judement o) the High Court and
Jeclare the will of  the  lare Setral  Avakian appointing his wife Mrs,
Chake Avakian as s sole heress, as valid and executory and appoint Mry,
Chake Avakian as scle liquidator of the estate of her late foshand.

Each party shafl bear ity own costs, Given and  delivered o oper wonrt
Lins Lith duv of Tekent, 1926, in the presence of both parties.
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1o COURT

Addis Abuba, Comm. Ct. No |

tn the Matier of the Estate of: SETRAK AVAKIAN

Prohale and Administration Case No. 107/53

Law o Successions ~« loym of walt == Kegorenvats o usbli or Golugrapiie well <~ Arts, 880 and
a8 G

G e petition Ten probate, wpposer clanvea the nullity of will for its failure 10 comply
woilr formal requivenocls Rar o vilin pablic xll o hwlographc will,

Feld: Petition denied, roe wUl navsng oven wigned to the presence of three witnesses only
where Arf. S8t Cav. O reqinres tour for o dawinl poohs will

b, The contest: g wall does nol mieet 12e torval reguisstes of a halographwe will as speci-
fled in Arl. 885 Civ. ¢, because U does not sncfcate ilselt ws anch

2. rormad regquicements (of wills Nave Luen ecfablishied w ensure lawinl eifect is given only
(0 tesiator's mduhitable intenbion,

Megabit 23, 10335 E. C. {April 1, 1063 G. C); Judges: Mr. 8. Stephenson,
Captain Yassou Gebre Hawrnat, Ato Guerra Work Agonafer --

Qetrak Avakian, i resident of Addis Ababa, died on 2nd November 1962
(G.C.). His widow Chaké Avakian has petiljoned the Court for probate of a
will made by the deccased on the 16th January 1901 (G, C.) appomnting her,
the petittoner, as his lewater by wmnversal tite.

The father of the deceased, Artin Avakian, has fited in Court his declara-
e ol appositian o the wil, o that he claims that 1ts ot o effect by 1he
reasan of not tlhlwep the regqenements of law as to form. The opposition was
fibed n response to the eitatien published by order of Court In daly news-
| ETs,

Sptce Lhe il was made alter the enfry mio Toree of the Civil Code the
1gsue o resnest fo o ibs validity s governed by the Code,

The will was tmpde m oan Eoglish and gsoan Ambane version, bisth contain-
et et a sinple shecC ool paper The contenss of (e wall v i both original
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versions typewntten, The date of their sigmng by the deceased are n hoth
versions filled in in tandwriting. Both versions bear the signature of the decease
¢d. Three persons have affixed their signatures to the will in witness of its
signing in their presence by the deceased after its having been read over.
One of the withesses to the will was also given custody of originals; there is
no dispute as to this fact.

The first question which arises is whether or not the will can have effect
as a pubhic will according to Article 881 of the Civil Code. The answer must
be that it cannot, because it was read prior to signing by the deceased jr
the presence of only tliree withesses, while the Jaw demands four witnesses,
It is to be mentioned that none of the witnesses is such a public officer as
mentioned in Article 882 of the Code, so that the will could have effect with
only ane other witness besides hum.

Still the will could have efiect of it had been given in the forms required
for a valid holograph will. Both original versions are typewritten and signed
by the deceased. It would seem however, that they were not typed by the
testator himself. But even if the deceased aclually typed either both or one o
ihe versions himself, the requirements as to form would not have been satisfied,
because none of them bears a handwritten indication of such fact, Vide Article
885 af the Code.

It results that there is no validiy given will. This may seem a strange, and
i thie circumstances unsatisfactory result, since there can be no serious doubt
about the deceased’s intention to appoint his wife as s iegatee by universal
title, and that he may have died in the belief that she would sueceed to all
his properties. But the rules relating to the form of wills have been fiven in
order to ensure that efiect is given only to the indubitable mtention of the
testator to designate another or other successors (o his estate than those wha
would otherwise have been his rightful heirs at law. Such rules must be striet,
and the Court cannpt, even in Circumstances as the present ones, or i any
crcumstances, ignore them or allow any latitude in their observance

It 1s of course understood that the widow's right to lher lawiul share ot
praperties acquired by her in common with the deceasen during their marriage
is nent affecled by this decision.

The appointment ot the petitioner 2¢ liquidator by order of Court given
on 21,7, 55 is repealed, provided that the repeal of that order must not be
taken to mean that the petitioner is thereby deprived ol rights as regards her
share to properties acquired in common and her continual administratian i)
that respect.

tJudgment reversed by Supreme Imperial Court, see OPINON, seprg-sil )
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FIfGH COURT
Addis Abuba, Civ. C1. N, 2

Alo MAMMO YINBERBERU v. Ato YIRGL' ABEBE

Civil Case No. 434/53 B, C

Ladwaer redations -« | ahosr Relations Decree 49154 £ [49/62 7 € ) -+ Ars. S567-2593 T C

i The Labour Relations Decree extending inter alia, 10 guidance of {he relationship between
eniployer and employee, progresy of work, advancement, and expeditions settlement of misunder-
standings does not restrict an employee's night to claim compensation for wrongful dismissal
under the Civil Code.

2. Fanll of the employee may constitute pood cause rehieving the emplover of his vhuty 1o
campensare for dicmissal. Art, 2575 Civ, (.

Maskaram 20, 1956 F. ¢, (October 1, 1063 Q. C)i Judges: Ato Belatchew
Asrat, Ate Wolde Mussie Yihdego, Ato Mekonnen Getahun; - -

This appeal was brought from judgment of the Addis Ababa Awraja
wourt allowing respondent $ 900 in order ta find employment. The decision
was based upon the Labour Relations Decree 49739,

It has often been stated after the enactment of the above-mentioned Decree
that the Board estabhshed therein and not the courts is the proper institulion
tn hear cases betwern employer and emplovee. Some courts |ave refused
itrisdiction v such cases.

I our opinion, the Labom Relations Decree was enacted 1o deg| willr
seneral diffreulties arising betweer cmpioyer and eniployee, The scope of the
Plecree extends 1o such arzas as (e fnllowing: guidance of tie relationship
hetweco emplover oo employee, progress of wark, advancement, and the
CNpreditions settletnent of misunderstandings, The Decree does not restrict the
employees right 1o claim compensatron fo wrongful dismissal in a contraet of
lire muler the provisions of the (Ml Code. The present case 15, therefure,
properhys betore s,

Under the Civil Code a contract o hirc may be lor a hanited ur unlimited
perind and mav be terminated or nor renewed without notice, In such a case,
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however, the injured party may claim compensation. The employer is permitted
to defend himself by establishing pood cause, including fault in the employee,
which justifies the termination of the contract.

In our opinion the Addis Ababa Awraja Court has not paid sufficient
attention as required by the Civil Code to the appellant’s allegations that
respondent was dismissed due to his own fault. The judgment of the Awraja

Court is therefore reversed, and the case is remanded for further proceedings
not inconsistent with this opfnion,

The parties will bear their own costs.
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MARRIAGE UNDER THE CIVIL CODE OF ETHIOPIA
by William Buhagiar
President, High Court of Ethiopia

Under the Civil Code of Ethiopia, marriage is a monogamous union, as
indeed it has always been in Christian Ethiopia; it is the voluntary union of
one man and one woman to the exclusion of all others. The Code contemplates
three types of marriage: (1) civil marriage, (2) religious marriage, and (3)
customary marriage. A marriage in Ethiopia may take place in any one of
these formalities, but the effects of the marriage, both as regards the personal
relationship between the husband and the wife and as regards their property
are the same in all three types of marriage; this is so also in regard to
customary marriages so that, although a marriage may have been solemnised
according to the custom of the husband or of the wife, the effects of the
marriage are governed by the provisions of the Code and not by the customary
law under which the marriage was solemnised. v-

A civil marriage is one which is celebrated before an officer of civil status.
A religious marriage is one which is celebrated according to the rites of the
religion of both parties or of one of them, whether such religion be that of
the Ethiopian Orthodox Church, the Catholic Church or the Greek Orthodox
Church or the religion of any other Church or belief. A customary marriage
is one which is celebrated according to such rites as are considered by the
custom of the community to which the spouses belong or to which one of the
spouses belongs, to constitute a permanent union between. the man and the
woman. Under the Civil Code the kind of marriage formerly known as
“be damoz” is no longer recognized, but the Code provides for what is called
“an irregular union” which is, as we shall see later, a state of fact between a
man and a woman which is given limited juridical acknowledgement.

I - CONDITIONS COMMON TO ALL FORMS OF MARRIAGE

Conditions

Before any marriage can be celebrated in any one of the three formalities
mentioned above, there are certain conditions which must be fulfilled. These
are the following: age, consanguinity and affinity, bigamy and consent,

1. Age: A marriage may not be contracted by a man who has not attained
the age of eighteen years and by a woman who has not attained the age of
fifteen years. A dispensation from this condition may be granted by His Imperial
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Majesty, or by a person specially appointed by Him; but such dispensation
cannot be granted except for a period of two years — that is, under such
dispensation marriage may be possible for a man who is not under sixteen
years and a woman who is not under thirteen years (Art. 381).

2. Consanguinity and affinity: These are impediments to a marriage; a marriage
is prohibited between persons who are related by consanguinity or affinity
(Art. 582 and 583). Art. 584 prohibits also a marriage between persons who
would be related by consanguinity or affinity if in fact there exists a natural bond
of filiation which is commonly known but which has not been legally established.
The concepts of consanguinity and affinity are defined in Art. 550 et seq.

3. Bigamy: A marriage cannot be contracted between two persons one of
whom is still bound by the bonds of a previous marriage. (Art. 585).

4. Consent: As in any other contract, the consent of the parties is necessary
for a valid marriage. Such consent must be free, that is, not extorted by
violence, and must not be affected by any error of substance. The consent
must be given by the spouses personally at the time fo the celebration of the
marriage. The spouses caunot be represented by another person for the giving
of the consent; thus, as a rule, marriage by proxy is not permissible, but a
dispensation from this may be given by the Advocate General for a good
reason (Art. 580). In the case of a marriage of a person who is minor, the
consent of the minor himself and of the representative of the family is necessary.
In the case of a judicially interdicted person, the consent to the marriage must
he supported by an authorisation given for that purpose by the Court (Art.
588 and 369).

Consent is vitiated by wiolence or by an error of substance. A consent which
has been extorted by violence is not a free consent and therefore no consent
at all, It is anot any kind of violence which vitiates the consent; under Art. 589
(2) consent is vitiated when as a result of violence or duress used by somebody
a person gives his consent to the marriage with the object of protecting himself
(or herself)y or one of his descendents or ascendants from the threat of a grave
and imminent evil; such evil may be moral or material. Such evil must be of a
serious nature and must be one which cannot be avoided or forestalled by
lapse of time, [f the evil is not grave or not imminent, the violence which
induced a person to give consent to a marriage does not vitiate the consent.
A consent is not vitiated wihen it is given as a result of reverential fear
towards an ascendant or some other person; that is, consent given because
of respect due to an ascendant (g. e, father, grandfather, or grandmother) or
some other person who, though not an ascendant, stands in loco parentis is not
vitiated. (Art. 89 (3).
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A consent is vitiated by an error of substance when one of the spouses
gives the consent to the marriage while under a mistake as to certain matters
concerning the other spouse. Art. 501 gives a restrictive enumeration of the
matters which amount to errors of substance sufficient to vitiate the consent.
These are as follows:

(a) error as to the identity of the spouse; or
(b) error as to the religion of the spouse; or

(c) error as to the state of health or bodily conformation.

The Civil Code limits the error when it is with regard to the idenuiy of
the spouse; the Code makes it quite clear that the error must be as to the
physical identity of the spouse. The words used by the Code solve the many
questions that arose under other Codes, e. g., the French Civil Code (Art. 180
(2) and the Italian Civil Code of 1865 (Art. 105) where the words used were
“erreur sur la personne” and ‘“errore nella persona.” The question discussed
was whether “personne” and “persona” meant only the physical identity of the
spouse, or whether it included also the essential qualities of the personality of
of the spouse, such as the virginity of the future wife or the conviction of a
serious offence under the Penal Code. Under the Civil Code of Ethiopia, the
error is limited to the mistake as to the physical identity of the spouse and we
may quote the example given by Pothier: “Par example, si me proposant
d'épouser Marie et croyant contracter avec Marie, je promets la foi de marriage
a Jeanne qui se fait passer pour Marie.” Under the Civil Code of Ethiopia,
therefore, a mistake as to the social status or the financil means of the spouse
or any other mistake as to the qualities of the spouse does not vitiate tihe consent.

There is error as to religion of the spouse vitiating the consent only when the
religion of the spouse is different from that of the spouse who is the victim
of the error; thus, there is no error of substance sufficent to vitiate the consent
when a man who professes the religion of the Ethiopian Orthodox Church
thinks that the woman he is marrying professes the Greek Orthodox Church
when in fact she professes his religion.

As to error regarding the state of health, this is limited to cases where the
spouse, belived to be healthy, suffers from leprosy; there is also error sufficient
" to vitiate the consent when a spouse was under a mistake regarding the requisite
organs of the spouse necessary for the consummation of the marriage, that is, to
have natural sexual intercourse. Thus, the fact that the spcuse was suffering from
a venereal disease would not by itself amount to an error of substance sufficient

~]

—_ 77 -



JOURNAL OF ETHIOPIAN LAW - VOL. [ - NO. 1

to vitiate the consent unless as a result of such disease the affected spouse was
incapable of consummating the marriage.

Errors as to the other spouse, which do not amount to errors of substance
sufficient to vitiate the consent under Art. 591 of the Civil Code, may amount
to non-serious grounds of divorce, e.g., where one of the spouses is affected
by a venereal disease when the other spouse had reason to believe that that
spouse was in a good state of health. It is also reasonable to hold, considering
the custom in certain parts of Ethiopia, that the fact that the wife was not a
virgin at the time of the marriage when the husband considered her to be a
virgin would amount to a ground for divorce, but not for dissolution
(invalidation) of the marriage on the ground that the consent was vitiated by
an error of substance.

Opposition to marriage

In view of the provisions of Art. 560 and of the conditions to be fulfilled
before the celebration of any kind of marriage, the law provides that certain
persons may make opposition to the celebration of a marriage. Under Art. 592
such opposition may be made by the persons therein mentioned and by no
other person, namely -

a) by the representative of the family of one of the future spouses, such
representative being the person mentioned in Article 562, or by the
guardian of spouse who is a minor; such opposition could be made on
the ground of lack of the required age for the marriage or the existence
of a bond of relationship by consanguinity or affinity or on the ground
that the representative of the family does not approve of the marriage.
Where the spouse has been married previously, opposition can be made
only by the public prosecutor (Art. 595 (2);

b) by the public prosecutor, as for example, in the case of a marriage
between persons one of whom is still bound by the bonds of a previous
marriage.

' The law does not require any special form for the making of the opposition;

it may be made at any time until the celebration of the marriage (Art. 593),
Either of the spouses may ask for the withdrawal of the opposition, and if
such request is not granted, an appeal will lie to the court; there is no such
appeal, however, when the person to whose marriage the opposition is made
is a person under twenty years and such opposition has been made by the
father or mother of one or the other of the future spouses. If on appeal to the
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court, the court has ordered the withdrawal of the opposition, it is not permis-
sible to make again an opposition to the celebration of the marriage between
the same spouscs. (Art. 593).

A married woman whose marriage has come to an end by any of the
causes mentioned in Art. 663 (that is, by death of the husband, or by divorce
or by dissolution as a sanction of one of the conditions of marriage) may not
contract a new marriage until one hundred and eighty days have elapsed since
the day on which the first marriage came to an end. This prohibition to
re-marry, however, ceases if a child is born at any time before the expiry of
the said one hundred and eighty days. The same prohibition applies to a woman
who has been living with a man in an irregular union (Art. 590). The object
of the prohibition mentioned in this Article is to avoid any confusion that may
arise as regards paternity; the period of one hundred and eighty days is
considered sufficient for the existence of a child in the womb conceived from
the previous marriage. The court may, however, exempt a married woman
from observing the period of widowhood; such exemption would be given
when there is no danger of any uncertainty arising as regards paternity as
for example, in cases where it is shown that the woman was not capable of
bearing children.

It - FORMALITIES FOR THE CELEBRATION OF THE VARIOUS KINDS OF MARRIAGES

A il marriage is celebrated before the officer of civil status of the
commune where at least one of the spouses or one of his parents or ascend-
ants has established his residence by continuously living there for a period of
not less than six months before the date of the marriage, (Art. 597). The date
of the marriage is to be fixed by agreement between the future spouses and
the officer of civil status. (Art. 602). The marriage is celebrated publicly in the
presence of the future spouses and four witnesses, two for each of the future
spouses, such witnesses may or may not be related to the future spouses.
(Art. 603). Before the officer of civil status celebrates the marriage, the future
spouses and the witnesses have to ‘take an oath stating that there does not
exist, to their knowledge, any obstacle to the marriage (e. g, relationship of
consanguinity or atfinity). When such oath has been taken, the officer of civil
status' receives from both spouses, one after another, a declaration that they
want to take one another as husband and wife, When such declaration has
been received by the officer of civil status, he shall pronounce the two spouses
husband and wife, in the name of the law. (Art. 604).

When two persons intend to contract a civil marriage, they have to inform
the officer of civil status of their intention at least one week before the in-
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tended date of marriage. (Art. 599). If during this period it comes to the
knowledge of the officer of civil status, or if he has good reason to believe,
that there exists an obstacle to the celebration of the marriage, it is his duty
to refuse to celebrate the marriage, and he shall inform the future spouses of
the reason for his refusal to celebrate the marriage, (Art. 600). Either of the
spouses may appeal to the court from the decision of the officer of civil
status to refuse to celebrate the marriage; if the court finds that the refusal is
not justified, the officer of civil status shall celebrate the marriage, and when
the court has so decided the officer may not refuse to celebrate the marriage
for any reason whatsoever. (Art, 601).

A religions marriage is celebrated according to the formalities prescribed by
the religion of the parties concerned. Religious marriages are, as other kinds
of marriages, subject to the conditions common to all kinds of marriages under
the Code; but religious marriages are also subject to such other conditions as
are prescribed by the religion according to which the marriage is celebrated.

The formalities for a customary marriage are those prescribed by the rules of
the community to which the future spouses belong or to which one of them
belongs. In all cases the conditions common to all kinds of marriage must be
observed, notwithstanding that according to local custom such conditions are
not essential,

When records of civil status (i. e., records for the registration of births,
marriages and deaths) are established, the person celebrating the marriage is
required- to draw up a record of the marriage, and such record will be
registered in the records of civil status; proof of the marriage will be possible
by producing an extract from such records.

tl - SANCTIONS OF THE CONDITIONS OF ALL KINDS OF MARRIAGE

Having established conditions of marriages, the law makes provision for
sanctions in case such conditions are not observed. Such sanctions refer

a) to cases where a marriage has been contracted when there existed an
obstacle by reason of age, consanguinity, affinity, existing bond by a
previous marriage (bigamy), absence of the necessary authority for the
marriage of a minor or an interdicted person, period of widowhood; and

b) to cases where a marriage has been contracted with a consent which
is vitiated by violence or by error of substance.
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In cases under (a) the sanction provided by law consists in

1) the punishment under the Penal Code of the officer of civil status or
other authority who has celebrated the marriage and the punishment
of the spouses themselves, the witnesses and other persons privy to
the celebration of the marriage; and

it) the dissolution (invalidation) of the marriage.

In cases under (b) the sanction consists in the dissolution (invalidation) of
the marriage.

Liability to Punishment under the Penal Code

The officer of civil status or other authority celebrating the marriage is
liable to punishment under the Penal Code when he knew or should have
known (i, e., after making the inquiries which a diligent public official should make)
that there existed an obstacle to the marriage by reason of

a) age (Art. 607);
b) bond of atfinity or consanguinity {Art. 610);
c) existing bond by a previous marriage (Art. 611);

d) lack of the necessary authority to the marriage in the case of a person
who is a minor or interdicted (Art. 614),

e) consent to the marriage being vitiated by violence E(Art. 616 (2).

Such officer or authority is also liable to punishment under the Penal
Code when he celebrates a marriage to which an oppositicn has been validly
made (Art. 619) or to which there was an obstacle by reason of the period of
widowhood (Art. 620). It is to be noted that in these two instances the law
does not require that the officer or authority knew or should have known of
such obstacle; if there was an opposition validly made to the marriage, such
opposition would be known, and as regards the pericd of widowhood this is
a matter which can be verified from the records of civil status when such
records are established.

The spouses themselves, the persons who have consented to the marriage
and the witnesses to the marriage are also liable to punishment under the
Penal Code when a marriage has been celebrated while any one of the above
mentioned obstacles to the marriage was present. But in the case of a marriage
between persons one of whom was under the required age, it is only that
person who is liable to punishment (Art. 607 (2); and in the case of a marriage
between persons one of whom was a minor or interdicted and there was not



JOURNAL OF ETHIOPIAN LAW - VOL. | - NO. 1

the necessary authority, it is the other party to the marriage who is liable to
punishment (Art. 614 (2). It is to be noted that while provision is made in the
Penal Code (Art. 615 and 412 et seq.) for the punishment of an officer or authority
who celebrates a marriage which is forbidden by law, no such provision is
made for the punishment of the spouses, the persons who consented to the
marriage and the witnesses. The spouse who, being tied by the bond of a valid
marriage, intentionally contracts another marriage before the first union has
been dissolved or annulled would, of course, be liable to punishment for
bigamy (Art. 616 Penal Code). A person who has forced another person, by
violence, to give his consent to the marriage is also punishable under the Art.
616 of the Penal Code (see also Art. 568 of the Penal Code).

Sanction of dissolution (invalidation) of the marriage

The other sanction, consisting in the dissolution (invalidation) of the
marriage, has effect in the following ways:

a) in the first place, the dissolution of the marriage does not take place
without an order of court, to which an application must be made by
the persons hereunder mentioned (note that the application for the
dissolution of the marriage is made to the court and not to the family
arbitrators; the family arbitrators deal with applications for divorce but
not with dissolution of the marriage as a sanction to the conditions of
marriage);

b) an application for the dissolution of a marriage based on the ground
that one of the parties was under the required age or on the ground
of the existence of a bond of consanguinity or affinity may be made
to the court by any interested person or by the public prosecutor, and
when such application has been made, the court must grant dissolution
of the marriage. The dissolution may not, however, be applied for
when the required age for marriage has been attained by the spouse
who was under age at the time of the marriage (Art. 608 and 609);

¢) an application for dissolution on the ground of bigamy may be made
by either of spouses to the bigamous marriage or by the public
prosecutor; but the court will not make an order of dissolution unless
it is established with certainty that the spouse of the former marriage
was alive at the time of the celebration of the second marriage (Art.
612); as soon as the spouse of the former marriage dies the marriage
which was originally bigamous becomes valid, and it is not possible
to apply for dissolution on the ground of bigamy;
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d) an application for dissolution on the ground of lack of authority to a
marriage of a minor or incapacitated person may be made by the minor
or interdicted person himself, or by the person who should have
consented to the marriage of the minor, or by the guardian of the
interdicted person. Such application cannot be made by the minor or
interdicted person later than six months after the minor or interdicted
person has ceased to be so incapacitated, and by the person who should
have given his consent, or by the guardian later than six months from
the date on which they came to know of the existence of the marriage;

e) an application for dissolution cannot be made on the sole ground that
the period of widowhood has not been observed (Art. 620 (3), or on
the sole ground that no consideration has been given to an opposition
which has been made. Thus, for example, if an oppositionto the celebration
of a marriage has been made on the ground that there exists affinity bet-
ween the future spouses, when in fact there is no such bond of affinity, then
the fact that no consideration has been given to the opposition will
not be a good ground for dissolution; but if a bond of affinity in fact
existed, then tiiz proper ground for dissolution would be this bond.

Dissolution on the ground of consent to the marriage being vitiated by
violence or error of substance may be applied for only by the person who is
the victim of the violence or error, and such application may be made within
six months from the date on which the violence ceased or the error was
discovered. And in any case, an application for dissolution of the marriage on
this ground cannot be made after two years from the date on which the
marriage was celebraied. {Art. 617 and 618).

Sanctions peculiar to the various kinds of marriages

The sanctions so far dealt with refer to conditions which are common to
all kinds of marriages, but there are other sanctions which are peculiar to the
different kinds of marriages. The sanctions peculiar to civil marriages affect
the officer of civil status and the spouses and the witnesses; in no other case
have such sanctions the effect of producing the dissolution of the marriage.
An officer of civil status who celebrates a marriage when condition of six
months residence has not been complied with is liable to punishment under
the Penal Code if he knew or should have known that such condition had not
been complied with; the spouse and the witnesses are also liable to punishment,
The officer of civil status is liable to punishment under the Penal Code if in
celebrating the marriage he does not comply with the requisite of publicity
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mentioned in Art. 603 or with the formalities mentioned in Art. 604, regarding
the oath to be taken by the spouses and the witnesses and the declaration by
the spouses that they want to be husband and wife.

The Jack ol observance of any formalities in a religious and customary
marriage is not a ground for the annulment and dissolution of the marriage;
the anmnulment of a religious marriage by the religious authority may, however,
amount to a ground for divorce (Art. 623 (2) and Art. 671). The annulment
of a customary marriage by the customary authorities is of no legal effect.
The only sanction for the non-observance of the conditions and formalities
of religious and customary marriages is that the authority which celebrated
the marriage may bc condemned to pay a fine, and the injured, party may be
entitled to damages, such fine and damages being according to the religion or
custom concerned. But the court may, notwithstanding the religion or custom
concerned, reduce the fine and the amount of damages where such amount is
excessive, and the court may also refuse to give effect to the custom under
which such fine and damages are payable if it appears that the custom i3
unreasonable or contrary to equity or to morality. (Art. 624).

[V - EFFECTS OF MARRIAGE

The effects of marrage are of two kinds:
a) personai;
b} pecuniary.

The personal effects of marriage concern the personal relationship between
the spouses; the pecuniary effects concern the property belonging to each
spouse and to both of them in common. The effects of marriage are the same
in all kinds of marriage without distinction between civil, religious and customary
marriages. (Art. 625). A marriage produces cifects as soon as it is contracted
and whether it s consummated or not,

Contract of marriage

Before the celebration: of the marriage, the future spouses may execute a
contract of marriage to regulate the pecuniary effects of the marriage; in such
contract they may also make provisions to regulate the personal effects of the
marriage on those points where the law does not make "any prohibition. The
contract of marriage must be in writing signed by the future spouses; the
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presence of four withesses is necessary, two for the husband and two for the
wife; in default of these formalities, the contract of marriage’ is of no effect.
{Art. 629). If one of the future spouses is a minor or a judicially interdicted
person, the following requirements are to be observed under Art. 628:

a) in the case of a minor, the consent of the tutor is necessary in addition
to the consent of the minor;

b) in the case of a judicially interdicted person, the contract of marriage
must be approved by the court.

A person interdicted by law is under no incapacity as regards the contract of
marriage, and such contract may be made by him without other formalities than
those mentioned above in Art. 629. Under Art. 630, a contract of marriage,
when made, should be deposited in the registry of a court or with a notary,
and any of the spouses, and any person authorised by the spouses or by the .
court shall have access to it and may freely examine it. It is important that
persons dealing with one of the spouses should know what the spouses have
agreed to as regards the pecuniary effects of the marriage, because under Art.
658 the agreement of both spouses is necessary for certain juridical acts.

When a contract of marriage is made, any modification thereto may be
made by the family arbitrators on the request of the spouses when the interest
of the family so requires; a copy of any modifications made must be deposited
in the registry of a court or with a notary so that any person examining the
original contract of marriage may be aware of any modifications made later
(Art. 632). If no contract of marriage has been made before the marriage and
the spouses wish to make one during the marriage, then such contract of mar-
riage is of no effect unless it has been approved by the family arbitrators or
by the court. (Art. 633). Where no contract of marriage is made either before
or during the marriage, the persona! and pecuniary effects of the marriage
shall be governed by the provisions of the Code. (Art. 634). A contract of
marriage must clearly lay down how the spouses’ personal and pecuniary matters
are to be regulated, and their wishes cannot be expressed simply by reference
to local custom. (Art. 631). If reference in such general terms is made in the
contract of marriage, the effects of the marriage, both personal and pecuniary,
will be governed by the provisions contained in the Code. As a contract of
marriage is a contract between the spouses, it cannot contain provisions
affecting third parties; nor may a marriage contract regulate matters which are
mandatory under the law (e. g., that the spouses owe each other respect, support
and assistance (Art. 636) and the duty of cohabitation. (Art. 640).
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Personal Effects of Marriage

Unless the spouses have otherwise agreed in the contract of marriage on
matters where the law so allows, the personal effects of marriage are the following:

2)

b)

d)

¢)

£)

the husband is the head of the family, and the wife owes him obedience
in all lawful things which he orders; there are matters in which no
such duty of obedience is due by the wife because the law gives
certain rights to the wife, e. g., the right under Art. 649 given to each
spouse to administer the personal property and to dispose of it.
(Art. 635). Under the guidance of the husband both spouses are bound
to cooperate in the interest of the whole famly in the moral and material
spheres and in bringing up their children. The spouses are also bound
by any undertaking made in this respect in the contract of marriage
(Art. 637);

the spouses owe each other respect, support and assistance;

when one of the spouses is not in a position to carry out the duties
regarding the management of the family as laid down in Art. 637 by
reason of illness, or other disability, or absence or desertion or similar
circumstances, the duties shall fall on the other spouse (Art. 638, see
also Art. 205);

where one of the spouses has children from a previous marriage, the
right concerning the education of such children shall be retained
exclusively by such spouse (Art. 639}

the spouses are bound to live together (cohabitation); marital relationship
includes normal sexual intercourse unless such intercourse is seriously
prejudicial to health (Art. 640):

the husband chooses the common residence, but the wife may appeal
to the family arbitrators against a decision of the husband where the
choice of the common residence by the husband is arbitrary or con-
trary to the terms of the marriage contract (Art. 641);

notwithstanding the duty of cohabitation (in respect of which the
spouses may not agree otherwise in the contract of marriage), the
spouses may, during their marriage, agree to live separately for a
definite or an indefinite period; an agreement to this effect may be
revoked by either spouse at any time provided the revocation is not



h)

i)
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arbitrary. Thus, it is possible for two spouses, who cannot because
of their religious belief dissolve the marriage by divorce, to agree to
separate a mensa et thoro (from board and bed) while the marriage
still subsists. The Civil Code does not contemplate judicial separation,
but it enables the parties to obtain separation by agreement;

the spouses owe each other fidelity (Art. 643);

the husband owes protection to the wife; the husband may guide and
advise the wife concerning her property and general conduct only in
so far as this is in the interest of the family; in no case he is entitled to
make use of this right in an arbitrary, abusive or vexatious manner
(Art. 644);

each spouse has the right to carry on such occupation or activity of
his choice, and the other spouse can only object to the carrying on
of such occupation or activity if it is the interest of the household
(Art. 645); the carrying on of trade by married persons is governed
by Arts. 16-21 of the Commercial Code;

k) the wife is bound to attend to the household duties when the husband

{5) Art.

is not in a position to provide servants for the purpose (Art. 646).

The spouses cannoy, in the contract of marriage, make any terms which
derogate from the effects of marriage laid down in the following articles:

(1) Art. 636 - respect, support and assistance;

(2) Art. 638 - impediment of one spouse in carrying out the duties of the

management of the family;

(3) Art. 639 - exclusive right to children of a previous marriage;

(4) Art. 640 - cohabitation;

643 - duty of fidelity (although it is not specifically mentioned in this
Article that the spouses may not derogate from this duty, it
must be held that an agreement to the contrary in the contract
of marriage is of no effect).
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Pecuniary effects of marriage.

In dealing with the pecuniary effects of marriage, it is necessary to
distinguish between property which the spouses have at the time of their
marriage and property which 1s acquired by each of them during the contin-
uance of the marriage. Under Art. 653, all property which the spouses have
is presumed to be common property, that is it belongs in common to both
spouses. This presumption may be rebutted by one of the spouses proving
that it is his personal property, that is, that he is the sole owner thereof.
Where there is dealing with third parties, such third parties are not affected by
the fact that the property, the subject of the dealing, was personal property
and not common property unless such third party knew or should have
known of this fact. For example, assume that two spouses have made a
marriage contract to regulate the pecuniary effects of the marriage, and such
contract of marriage has been deposited in the registry of a court in accord-
ance with the provisions of Art. 630. If a third party deals with the husband
with regard to certain property, when in fact such property was personal
property of the wife as specified in the contract of marriage, the wife can set
up the claim that such property was her personal property, since the third
party could have ascertained that it was personal property by perusing the
copy of the contract of marriage deposited at the registry of a court.

Common property remains in the ownership of both spouses, each having
an undivided shave, until the marriage comes to an end by death of one of
the spouses, by divorce or by dissolution) and until the property is partition-
ed between the spouses, or, as the case may be, between the heirs of one of
the spouses and the other spouse. It is important to stress that when one of
the spouses dies, the other spouse does not take the share of the common
property by swccession but by reason of being co-owner of the common property.
The spouses may bring to end the co-ownership of the common property by
agreement entered into by them during the marriage in accordance with Art,
633. It is also important to mention that under Art. 660 the common property is
subject to certain debts, that is, debts in the interest of the household of the
spouses; therefore, when the common property is to be divided between the
spouses. These debts must be deducted from the amounts which constituted
the capital of the common property. For example, if the only common pro-
perty of a marriage consisted in the salary earned monthly b){ the husband
(say E¢ 600 per month) and the marriage has lasted for a period of 3 vears
(making a total capital of E$36,000) and there were say E$ 500 monthly
expenses in the interest of the household fe.g, rent, food, clothing, education
of children), the common property to be partitioned s not E$ 36,000 but
£830,000 less E: 30,000, that is, £86,000.

Unless the spouses have otherwise agreed in the contract of marriage,
personal property consists of the following:
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a) property which each spouse had at the time of the marriage;

b) property which each spouse acquires during the marriage by succession
or donation;

¢) property which is acquired by one of the spouses during the marriage
by means of money belonging personally to that spouse, or by means of
money which is the proceeds of the alienation of property belonging
personally to that spouse or by means of an exchange of property be-
longing personally to that spouse; as this property is acquired during
marriage, a declaration is necessary by the family arbitrators (which
declaration is to be made on the request of the interested spouse) that
such property is personal property of that spouse (Art. 648 and 652 (2),

Unless otherwise agreed in the contract of marriage, common property consists
of the following:

a) the salaries and earnings of the spouses;

b) the income from the personal property that each spouse may have;
thus, rents from a house or land which is personal property of one of
the spouses are common property;

¢) property given by donation or by legacy to both spouses jointly.

The administration of personal property is left to the spouse that owns
that property, and that spouse may freely dispose of such property. (Art. 649).
There is nothing to prevent the spouses from agreeing in the contract of
marriage that one spouse may administer all or certain personal property of
the other spouse, but in such case an annual statement of account of the
administration must, unless otherwise agreed, be given to the other spouse.
(Art. 650). Similarly one spouse may appoint the other spouse to act as his
agent for his personal property. (Art. 651).

As regards the administration of the common property, a distinction must
be made between —

a) salaries, earnings and income from personal property; and

b) common property other than the above mentioned items.
In principal, the husband is the person who administers the common
property, but this does not apply to the earnings and salaries of the wife and
income from the personal property of the wife, who has the right to administer

such property. (Art 656). The wife is also entitled to administer al/ common pro-
perty when the husband is for the reasons laid down in Art. 638 unable to do
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so. Furthermore, the wife may be authorised by the family arbitrators to ad-
minister the common property when this is in the interest of the family, as
for example when a husband has proved himself incapable of looking after the
property in the interest of the household, or when the husband is squandering
the common property without regard to his obligations towards the family;
the family arbitrators may give this decision at the request of the wife (Art.
656 (3).

Each spouse is entitled to receive his earnings and salary and may have
a separate bank account for this purpose and also, for depositing the income
from the personal property. This is, however, subject to the obligation to give,
at the request of the other spouse, an account of all earnings, salaries and in-
come received. (Art. 654). In the interest of the family, the family arbitrators
may, at the request of one spouse, authorise the other spouse to receive the
salaries and income of the personal property of the other spouse (and give a
receipt therefore) and also authorise the attachment of the whole or part of the
earnings, salary and income in the hands of the person by whom they are
due. Thus, for example, if a husband squanders his money on drink as soon
as he receives his salary, the wife may request the family arbitrators to order
the attachment of the salary in the hands of the person by whom the salary
is payable. (Art. 655).

Although the husband administers the common property, such administra-
tion does not entitle him to dispose freely of such property (the same applies
when the wife has been entrusted with the administration of the common pro-
perty). There are some matters in which the agreement of both spouses is necessary
in dealing with the common property; these are:

a) alienation of common immovable property;

b) alienation of common movable property of the value of more then
E$ 500 and alienation of securities (bonds, shares, etc.) registered in
the name of both spouses;

¢) contracting a loan of more than E$ 100; and

d) donating something worth more than E$ 100 or standing as guarantor
for a person for more than E§ 100.

The Code does not require any special formality for the agreement of the
spouses in doing any of the above mentioned juridical acts; such agreement may
be given in the contract of marriage and it may (it seems) be oral. Nor does
the Code specify what the sanction is if a spouse does any of the above
juridical acts without the agreement of the other spouse. It is suggested, how-
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ever, that the sanction is that the juridical act is to be considered null and
void relatively, that is that the nullity may be pleaded by the other spouse
who did not give his agreement to the act and by his heirs. The nullity can-
not be invoked by the spouse who did the juridical act, and such spouse
would remain liable on his personal property towards the person with whom
the juridical act was concluded.

Debts of one of the spouses may be recovered from the personal property
of that spouse and from the common property, but not from the personal
property of the other spouse (Art. 659 (1) ). This article mentions “debts due
by one spouse” and makes no distinction about the kind of debts; it would
seem, therefore, that the personal property of one spouse and the common
property would be liable tu the debts of one of the spouses incurred before the
marriage and also debts that may be due by a spouse on accepting a succession.

Debts incurred in the interest of the household (such debts are enumerated
in Art. 660) are the joint and several liability of both spouses and may
be recovered from the personal property of one or both of the spouses and
also from the common property (Art. 659). The spouses have the obliga-
tion to contribute towards the expenses for the family in proportion to their
respective means. {Art. 661). What debts are incurred in the interest of the
household are mentioned in Art. 660, namely:

a) debts incurred for the livelihood (food, lodging, clothing and education
of the children) of the family; '

b) debts to fulfill an .obligation of maintenance payable by one or both
of the spouses; and

c) other debts which the family arbitrators decide to be such; the family
arbitrators may make such decision. at the request of one of the
spouses or of the creditor.

V - DISSOLUTION OF MARRIAGE
Causes of dissolution

A marriage may come to an end in three ways:
a) by death of one of the spouses;

‘b) by an order of court dissolving the marriage as a sanction to one of the
essential conditions of marriage; and

¢) by divorce.
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The Code makes no distinction between the various kinds of marriages;
all marriages, whether religious, civil or customary, come to an end in one
of the said three ways.

The circumstances under which a marriage comes to end by divorce
apply to all types of marriages. In the first place, Art. 664 lays down that
repudiation by one of the spouses does not amount to divorce; also divorce
by mutual consent of the spouses is prohibited by Art. 665. There is divorce
only when the provisions of the Code have been complied with. A divorce
can be granted only on the grounds laid down by law; these grounds are
classified into (a) serious grounds and (b) other grounds. The application for
divorce is to be made not to the court but to the family arbitrators (Art. 666),
i. e. the persons mentioned in Art. 725. The jurisdiction ot the court is only
subsidiary to the powers given to the family arbitrators; it is subsidiary in
the sense that the court is competent to decide whether a divorce has been
pronounced or not (Art. 729). This means that the court is the final authority for
declaring that the family arbitrators have pronounced a divorce in accordance
with the law, but (except in the circumstances hereunder mentioned) the court
is not competent to deal with an application for divorce unless the matter has first
been submitted to the family arbitrators, The court may take cogunizance of
an application for divorce only when the arbitrators have failed to give their
decision within the period of time laid down by law, (Art. 668 and 678) or
within a reasonable time. (Art.737).

A petition for divorce to the family arbitrators may be made only by
one of the spouses or by both spouses, and by nobody else, and if one of
the spouses dies before any decision has been taken, the divorce proceedings
come to an end and cannot be continued by the heirs of the deceased spouse
or other interested persons. (Art. 600). The conditions under wich a divorce
may be granted and the effects of the divorce depend on whether the spouse
who petitions for divorce establishes a serious ground of divorce of which
the other spouse is guilty (Art. 667); thus Art. 690-695 deal with the pecuniary
effects of a divorce granted on other, non-serious grounds. If the petition for
divorce is based on serious grounds that are established, the family arbitrators
are to give their decision within one month from the date of the petition
(Note: Art. 668 mentions the period of “three months” in the English translation,
[n the original Amharic text of the Code, this period is also stated to be three
months).

The serious grounds of divorce are of two kinds:

a) those attributable to the fault of the spouse, and

b) those which are independent of the will of the spouse.
In the first class are mentioned:

a) adultery,
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b) desertion from the conjugal residence for a period of two years in
circumstances where the whereabouts of the deserting spouse are not
known. {Art. 669).

In the second class are mentioned:

a) confinement in a lunatic asylum for a period of not less than two years;
b) absence judicially declared (Art. 670); and

¢) declaration of nullity of a religious marriage by a religious authority.
(Art. 671).

As regards the declaration or nullity of the marriage by a religious
authority, this ceases to be a serious ground of divorce when the spouses,
being aware of the pronouncement of annulement, continue to live togetlier.
It may thereafter amount only to a non-serious ground of divorce. As regards
the other serious grounds of divorce which are attributable to the fault of
the spouse, these cease to be serious grounds of divorce when the innocent
spouse has forgiven the fault, and such forgiveness shall be conclusively
presumed when, after the culpable conduct has ceased, no petition for divorce
has been made within six months. (Art. 672).

Where a petition for divorce has been made on grounds which are not
serious, then it is the duty of the family arbitrators to try to bring a recon-
ciliation between the spouses, and for this purpose they miay make such recom-
mendations as they consider proper to bring about the reconciliation. (Art. 676).
If they fail to bring about a reconciliation, then they should try to persuade
the spouses to agree on the conditions of divorce (such as regards the pecun-
tary effects of divorce, maintenance, and the custody of the chiidien). i the
spouses reach such an agreement, the family arbitrators will then give a judg-
ment in accordance with the terms and conditions contained in the agreement
(Art. 677), subject always to the decision of the court that a divorce has
been pronounced under Art. 720. Where the spouses are not reconciled or do
not reach an agreement as to the conditions of divorce, the family arbitrators
must pronounce divorce within a period of one year from the date of the
petition, which period of one year may be extended to a period of five years
by the spouses. The spouses may so agree cither before or after the marriage.
(Art. 678).

When a petition for divoice has been made to the family arbitrators on
grounds which are serious, or non-serious. the family arbitrators may, pending
the decision to be given, give such provisional orders as may be necessary to
protect the spouses and the children. Thus they may make orders regarding
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the maintenance of the spouses and the children, the administration of the
property of the spouses, the place of residence of the spouses (Art. 674); any
provisional orders so made are subject to revision or to cancellation at any
time for good cause shown. (Art. 675),

When the family arbitrators come to give their final decision, they shall
give a judgment which pronounces the divorce. In such judgment the family
arbitrators should also give orders as to the custody of the children born of the
marriage and orders as to the liquidation of the personal and common property
of the spouses in accordance with the rules set out in Art. 690-695. Where
questions arise out of the pronouncement of divorce which could not be dealt
with in the original judgment, the family arbitrators may give an additional
judgment to regulate the matters which have arisen after the divorce. Such
supplementary judgment may be given not later than six months from the
date of the original judgment. (Art. 680). In making any orders regarding the
custody of the children (that is, whether the children should be with the father
or with the mother) and also regarding their maintenance, the intérest of the
children is the paramount consideration. The family arbitrators should decide
these questions having regard only to the welfare, both material and moral,
of the children. If there is no serious reason why children should not be given
to the custody of the mother, children of the tender age of five years and
under should be entrusted to the mother. Any order made as regards the
children is subject to revision at any time where the interest of the children
so requires. Thus, if a child has been entrusted to the mother, who at a
later time begins to lead an immoral life, the order may be revised, and if
the father is fit to take custody of the children, such custody will be given
to him. An application for revision of an order regarding children is to be
made to the family arbitrators by the father or mother or any other ascendant
of the children. (Art. 681 and 682).

Liquidation of pecuniary relations between the spouses on dissolution of marriage

The liquidation of the pecuniary relations between the spouses is an important
consequence of the dissolution of the marriage by any one of the three above
mentioned ways. The liquidation has, however, different aspects according to
the way by which the marriage is dissolved, that is, whether by death, by
divorce, or as a sanction to the conditions of the marriage. The principles
governing the liquidation are always the same independently of the kind of
marriage (civil, religious or customary) that is involved.

a) Liquidation on dissolution of the marriage as a result of death of one
of the spouses.
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If the spouses have made a contract of marriage governing the manner
in which the property of the spouses, personal or common, is to be divided,
then the liquidation shall take place in accordance with such contract. If no
such contract between the spouses exists, the liquidation shall take place in
accordance with the principles as laid down by law. (Art. 683).

The first principle is that each spouse may retake the property which is
shown to be his personal property. (Art. 684). If one of the spouses can show
that his personal property has been alienated and the proceeds thereof have
gone in to the common property, then such spouse shall be entitled to withdraw
from the common property money or other things equal to the value of the
price at which the personal property had been alienated. If both husband and
wife are entitled to withdraw such money or things, then the wife (or her
heirs, as the case may be) shall have preference to withdraw first. (Art. 685).
The wife is given this preference because as a rule the husband is the spouse
who administers the common property.

Where the personal property of one spouse or the common property has
been adversely affected by reason of acts performed by the other spouse, then
that spouse is entitled to compensation or damages if:

a) the spouse who performed the act had no right to perform that act; or

b) the act performed amounts to bad administration or was an act in
defraud of the rights of the other spouse.

An example of (a) would be where the husband performs any of the
juridical acts mentioned in Art. 658 (in respect of which the agreement of
both spouses is necessary) without the agreement of the wife, The principle of
damages for any such act is mandatory and the spouses cannot enter into an
agreement to avoid such obligation. The principle also has effect notwithstanding
that the liquidation has taken place and one of the spouses has given a receipt
for the settlement. (Art. 686). The claim for indemnity or damages may, however,
be brought only in respect of acts which have been performed rot more than
three years before the date of the death of the spouse. (Art. 687). A spouse is
also entitled to an indemnity if he can show that the personal property of the
other spouse has been enriched or increased in value to the detriment of his
personal property or of the common property. (Art. 688). Thus, if a husband
borrows money belonging personally to the wife to improve a house which
belongs personally to him and before his death he was not able to repay the
loan, the wife would be entitled to an indemnity.
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The common property, after deducting all liabilities to which the common
property is subject (e. g, debts incurred in the interest of the household) is to
be divided equally between the surviving spouse and the heirs of the deceased
spouse. The spouses may in their contract of marriage or by any other agree-
ment stipulate that property is to be divided not equally but in diiferent
shares. (Art. 680). In this connection the quesiion arises whether any stipulation
which is to have effect on the death of one of the spouses is contrary to Art.
1114 of the Code; no judicial pronouncement has yet been made on this point.

b} Liquidation on dissolution of marriage by divorce.

The manner in which personal and common property is to be liquidated
on the grant of divorce is one of the matters on which the family arbitrators
must give their decision. In giving such decision, the family arbitrators must
follow the principles laid down in this respect in Art. 690 to 696. Generally
speaking, the liguidation is to take place as in the case of liquidation on
dissolution by death. (Art. 690). But in addition to this principle the Code
lays down certain rules which cannot be altered by the contract of marriage
or by any other agreement made between the spouses before the divorce.
(Art. 690 (2).

Where presents have been given on the occasion of the marriage or by
reason of the existence of the marriage, the family arbitrators may order that
such presents be returned. This applies when a request is made by the person
who made the present, whether such person is one of the spouses who gave
presents to the other spouse or other persons; where the person who made
the present is dead, the request may be made by the heirs, The family arbi-
trators may terminate any benefits that may have been promised or made to
the spouses or to one of them on the occasion of the marriage or in consid-
eration of the marriage. (Art. 691). Thus, if a person has promised to pay one of
the spouses a monthly sum or given to one of the spouses a house in usufruct
as a marriage settlement, the family arbitrators may terminate such benefit
given to the spouse.

In dealing with the common and with the personal property, the family
arbitrators have to constder whether there is a serious or non-serious ground
for the divorce, and also whether or not the ground of divorce is imputabile
to the fault of one spouse.

Where the ground of divorce is serious and imputable to the fault of one
spouse, then the spouse who is at fault may be ordered to give up the whole
of the common property to the innocent spouse and also to give up to the
mnocent snouse a portion of his personal property not exceeding one third of
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such personal property. Such penalty may be imposed apart from the restitution
of the presents as laid down in Art. 601. The penalties may never be applied
against the innocent spouse. Nor may they be applied where the ground of
divorce, although serious, is not imputable to the fault of the spouse; in such
cases the liquidation shall take place as in the case of dissolution of the
marriage by death.

Where the ground of divorce is not serious, the abovementioned penalties
(. e., restitution of presents - Art. 691, and the award of the common property
and of a portion of the personal property — Art. 692) may be ordered only
against the person who has made the petition for divorce. (Art, 694). This pro-
vision is intended to discourage petitions for divorce when the petition is not
based on one of the serious grounds. Where the ground for divorce is not
serious, the petitioner for divorce will know that he cannot benefit financially
from the grant of a divorce.

Although the family arbitrators should apply the penalties mentioned,
they have a discretion in the manner in which such penalties are to be applied.
The rules laid down as regards penalties (Art. 691 and 692) are not to be
followed blindly by the arbitrators; they may apply them or not apply them,
and apply them in full or in part, according to their discretion. In using this
discretion, there must be good reason, and such reason should be indicated in
their decision. In deciding whether to apply the rules in full or in part or not
to apply them at all, the family arbitrators should take into consideration the
circumstances in which the petition for divorce has been made, the degree of
the fault of the guilty party, the conduct and behaviour of the innocent spouse
and the motive for the petition and the moral background for the petition.
(Art. 605).

. ¢) Liquidation on dissolution of marriage for causes other than death or
divorce,

Art. 696 lays down the rules for the liquidation of the property of the
spouses on the dissolution of the marriage as a sanction to the conditions of
marriage. These rules are as follows:

a) that the principles mentioned in Art. 690-695 are only to be taken as
a guide, and are in no way binding on the court;

b) that the court is to make its decision according to the equity; and

c) that in applying equity the court is to take into consideration particu-
larly the good or bad faith of the spouses or of one of them, the interest
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of the children (if any) of the marriage, and, if any third party has
performed any juridical act between the date of the marriage and the
date of the dissolution of the spouses, the interest of such third parties
who have acted in good faith.

It is to be noted that in cases of dissolution as a sanction to the conditions
of marriage, the question of dissolution of the marriage and the consequent
liquidation of the property is one for the court and not for the family
arbitrators. '

VI - IRREGULAR UNIONS AND OTHER RELATIONSHIPS
Irregular Union

The Civil Code does not recognise the kind of marriage formetly known
under customary law as ‘“be damoz”. The Civil Code does, however, give
legal recognition to the fact of a man and 2 woman living together as husband
and wife; to this fact the Code gives the name of an irregular union. Such
union produces certain legal effects, but an irregular union is not a marriage,
and its effects are very different from those produced by a lawful marriage.
The essence of an irregular union is that no marriage has been performed
with the formalities recognised by law for a valid marriage. An irregular union
is simply a state of fact which gives rise to certain limited consequences.

There is an irregular union within the meaning of the Civil Code only
when a man and a woman live together and behave as if they were husband
and wife, It is not necessary that they represent themselves to others as being
married, provided they conduct themselves in their daily life 45 if they were
husband and wife. The fact that a man and a woman meet frequently and have
sexual relations repeatedly and even notoriously (that is, that this is well
known to others) is not enough to make the relationship amount to an irregu-
lar union with the legal effects of such union. (Art. 709).

Whether an irregular union exists is a matter of proof, and such proof
consists in the possession of status; such status means that the families of the
man and woman and their neighbours consider that such man and woman are
living as married when in fact they are not married. (Art. 718). The proof of
possession of such status may be made by witnesses who are reliable, and the
possession of status may similarly be contested by witnesses. In default of such
evidence, status may be proved by an act of notoriety. (Art. 719 and 720).
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An irregular union does not create -
a) an obligation between the man and the woman to maintain one another,
b) any common property between the man and the woman;

: \
¢) any right of succession between -the man and the woman (Art. 711,
712 and 713).

An irregular union -does not create a bond of affinity as in the case of
marriage; but in the interest of public policy (ordre public), the relatives of
the man and of the woman are precluded from marrying in the same way as
if the man and woman living in an irregular union were lawfully married. (Art.
710).

!

In one respect an inégular union. is equivalent to a lawful marriage, and
that is with regard to the paternity and maternity of children born from the
union. In this respect, the rules that apply to children born from a lawful
marriage apply to children born from an irregular union. (Art. 715).

An irregular union may be terminated at any time by the man and by the
woman without any formalities whatsoever. The family arbitrators have no
power to deal with matters arising out of an irregular union; in all disputes
arising out of an irregular union it is only the courts who are competent.
(Art. 730). If it is the woman who terminates the union, she is not liable to
pay the man any compensation or indemnity, nor is she liable to return to
the man whatever the man may have provided for her during the union. [f it
is the man who terminates the union, the woman has under Art. 717 the
right to claim an amount corresponding to the expenses necessary for her
maintenance for a period of three months Amharic version; (this period is
stated as six months in the English translation. In the original French text of
the Code this period is stated to be six months).

Other relationships outside wedlock

Under the Civil Code, the only relationships between a man and a woman
which are given a legal standing are (a) marriage and (b) irregular union. As
regards marriage, there are three kinds of marriages and no others, these are
the civil, the religious and the customary marriage. It is to be recalled that
under Art. 3347, all customs in force before the coming into force of
the Code are repealed (except in cases where such customs have been preserved

—_ 07 -~



JOURNAL OF ETHIOPIAN LAW - VOIL. [ - NO. 1

by the Code). Art. 721 stresses the point that relations between a man
and a woman have no effect whatsoever unless such relations arise from a
lawful marriage or from an irregular union. As relations which arise between a
man and a woman outside a lawful marriage or outside an irregular union have
no legal effect whatsoever, no person may, in any proceedings, raise the point
that there are relations between a man and a woman. Thus, as we shall see
later, a child born from a woman who is legally married to a man has as
his father the husband of that woman, and it is only the father who can
disown that child. Under Art. 721 (2), it will not be possible for any person who
may be interested in so stating to state that, in fact, the mother of the child
had relations with another man, because such relation would not be a relation
arising from a lawful marriage or from an irregular union.

As regards children born from a relation between a man and a woman
outside a lawful marriage or an irregular union, Art. 721 (3) lays down that
such children have relations in law only with the mother. This principle does
not apply where the child has been acknowledged by the natural father in
accordance with the provisions of Art. 746-757 or where the child has been
adopted by some other person, in which case the child would have a juridical
bond not only with the mother but also with the father who has acknowledged
him or with the person who has adopted him.

VIl - CONFLICTS IN CASES RELATING TO MARRIAGES,
DIVORCLS AND [RREGULAR UNIONS

Art. 722 et seq. of the Civil Code lay down rules as to the manner in
which disputes that arise out of betrothals, marriages and irregular unions
are to be settled. The courts have sole jurisdiction in deciding whether there
has been a valid betrothal, whether a marriage has been celebrated, and if so
whether it is a valid one, and whether an irregular union has been established
between two persons (Art. 722,724,730). The courts have also sole jurisdiction
to decide all matters that arise out of an irregular union; but in cases of
disputes that arise from a betrothal or a marriage, such disputes should in
the first instance be dealt with by the family arbitrators.

In the case of disputes arising out of a betrothal or the breach of a
betrothal, the arbitrators are the persons who were witnesses to the betrothal
and, where witnesses have been designated to be first witnesses, the arbitrators
shall be such witnesses. There is nothing to prevent the parties, at the time
of the betrothal or at a later stage, to designate other persons to be arbitra-
tors (Art. 723).

— 08 —



MARRIAGE UNDER THE CIVIL CODE OF ETHIOPIA

In the case of disputes that arise during the marriage, the family arbitrators
arethepersons who have been witnesses to the marriage, and, if some persons
have been designated to be first witnesses, the arbitrators shall be such first
witnesses. The spouses may at the time of the marriage, or at a later stage
(e. g, when the dispute actually arises) designate other persons to be arbitrators
for the purpose of the that dispute. (Art. 723). The family arbitrators are also
the persons initially competent to deal with disputes that may arise on the
dissolution of the marriage by death. (Art. 720). If any dispute arises not out
of the marriage but after a divorce has been pronounced, the dispute will be
submitted to the same arbitrators who have pronounced the divorce. (Art. 728).
The Code does not make any specific provision for the case where a divorce
was pronounced by the court because the family arbitrators could not come
to a decision within the time allowed by law; (see Art. 737); but in such cases
the dispute arising from the divorce should be submitted to the court. Disputes
arising from an irregular union are to be submitted to the court. (Art. 7301).

The number of arbitrators should as a rule be two for cach spouse.
\Where an arbitrator is dead or is not in a nosition to decide the dispute
without delay, he shall be replaced in the same manner as he was appointed;
thus if an arbitrator was appointed by one of the spouses or was a witness
for one of the spouses, that spouse may appoint another person to replace
that arbitrator. If there are the necessary number of arbitrators, but onc
refuses to act as an arbitrater or is dismissed by the court, the court may
appoint another person to replace him. (Art. 733), The arbitraters may amongst
themselves decide, by majorty, to nominate one or more additional arbitrarors
to enable them to fulfil their duties in deciding the dispute. {Art. 732). If the
spouses have agreed to appoint arbitrators to decide on any dispute and they
cannot agree amongst themselves as to the apnointment, suc't appointment
shall be made by the court. (Art. 734). Where a spouse who is required to
appoint an arbitrator fails to do so within fifteen days from the date on
which he has been requested to do so by the other spouse, the appointment of
the arbitrator will be made by the court on the application of the intercsted
spouse. (Art. 73%). If the arbitrators faii to make a decision within the time
specified by law or within a reasonable time, the court may, on the applica-
tion of one of the spouses, take cognizance of the dispute and decide it (Art. 737).
this jurisdiction of the court is, thercfore, only subsidiary in the sense thai
the court can take cognizance of the dispute arising out oi a marriage only
when the arbitrators have failed to come to a decision. The decision of the
family arbitrators is subject to appeal to a court and the court may unpugn
the decision only when it is shown that the decision of the family arbitrators
was aifected by corruption or fraud, or when the decision is obvious!y
unreasonable, e. g, where the family arbitrators have not foliowed the riles
Jlaid down in Art. 690-695.
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HIERARCHY OF LAWS IN ETHIOPIA

by G. Krzeczunowicz

Faculty of Law, Haile Sellassie I University

In a report to the 6th International Congress of Comparative Law on the
Regime of Assembly in Ethiopia' I have set torth some instances of the Ethiopian
Constitution’s minor borrowings from the United States Constitution. But the
major impact of the United States Constitution? seems reflected (in strong over-
tones) in Art, 122 of the Ethiopian Constitution providing that alt acts inconsistent
with the latter shall be void.3 | shall now discuss the local significance of this
sweeping article within the frame of a still wider problem, that of the hierarchy
of Ethiopian laws in general.

Hierarchy is a chain of subordination..As il does between persons, it
exists between laws. On top is the Constitution. Below is ordinary legislation.
Still below are the Administrations’ general orders and particular decisions, in
turn subdivided into higher and lower. The lower should not contradict the
higher. This principle is simple enough; its implementation is less so. The
following analysis is based chiefly on the Ethiopian Constitution of 1955, to
which [ shall refer by articles (Art.). The term, “Administration”, will denote
the executive branch of Government. [ shall discuss, consecutively, the respective
hierarchical standing of (1) Constitutional, (2) Legislative, and (3) Administrative
enactments:

1. CONSTITUTION

A coustitution is ... superior to ordinary law and... places primary
principles above the fluctuations of politics. A Constituent power exists. ..
apart from the ordinary Legislative power.”* Under the Ethiopian Constitution
(Art. 131), three—fourths of each chamber’'s membership form, with the Emperor's
approval, the superior “Constituent” power.

An “unconstitutional law"” should be of no effect. But e g, in pre-1958
France “.. . there exists no power having the authority to pass upon it and
annul it ... Such is not the case in the United States; the Supreme Federal

See Journal of Ethiopian Studies, Vol. I, No. I, p. 79.

Art. VI, section 2.

Another major impact is discernible in the whole of Chapter 1. (Rights of the People).

M. Planiol, Treatise on the Cizil Law, transl. 1959 by Louisiana State Law Institute, No. 150
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Court has a right to verify the constitutionality of laws.”> What is the Ethiopian
position in this respect?

In Ethiopia, the Constitution and international treaties ... shall be the
supreme law of the Empire, and all future legislation, decrees, orders, judgments,
decisions and acts inconsistent therewith, shall be null and void” (Art. 122).
“Legislation” here apparently means the Parliamentary statute-law (Arts. 88-90).
“decrees’”’, the emergency legislation under Art. 92; ‘“‘orders”, the general
administrative rules;® “decisions”, the particular administrative acts. It, therefore,
follows that any unconstitutional enactments, of whatever kind they be, shall
be null. But who shall find them to be such and make them of no effect, and
how shall this be done? Where an enactment’s nullity depends on its unconstitution-
ality, the latter must be first stated to exist, which involves subtle or controversial
interpretation processes (as shown by the United States cases or our own
“federal” cases) affecting the State and being often beyond the average court's
capability. Under our now abolished” federal system, such cases of unconstitu-
tionality were dealt with by the Federal High Court and the Federal Supreme
Court pursuant to Proclamation No. 135 of 19538 It seems that only cases
concerning Eritrea were brought before those courts. In any event, the latter
seem to be now in liquidation, as are other Federal institutions. The unified
Empire appears to have no courts specially empowered to deal with constitu-
tionality problems. Is therefore every Ethiopian courts competent, in every
relevant case, to pass on the delicate questions of constitutionality? On the face of
Art. 122, one may be tempted to take this view. But the dearth of significant
cases and the restrictive content of Art 62. (see below) seem to go against
such a sweeping approach. Tentatively, the following analysis is offered regarding
unconstitutional (a) Administrative, (b) Legislative, (c) Judicial acts, and (d) the
Emperor's special position:

a) Art. 62 allows residents to sue the Administration (the “GCovernment” in
its Executive sense, together with its subdivisions: Ministry, Department,

5. lbid, No. 156

6. The sovereign orders or decisions, however, taken pursuant to the Emperor's Constitutional
prerogatives (Arts, 26-36), e.g., under Art. 36 or 27, stand in a distinct category in that
they are basically nos-subordinate to ordinary legislation (see infra). This important category
is reserved for separate discussion and will be only incidentally mentioned in the present
paper, :

7. See Order No. 27, of 1962: since the liquidation of Federal institutions and cases is gradual,
the following analysis is open to temporary qualifications.

8. Which is now impliedly abrogated, together with other federal proclamations, by a. m.
sovereign order abolishing the Federal system (after unanimous parliamentary votes to this
end). For a qualification of this proposition, see note 7.
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Agency, etc.) in the ordinary courts for acts “wrongful”, which term
obviously includes the unconstitutional orders or decisions contemplated
by Art. 122.° The questions of unconstitutionality will here be settled
solely in relation to the particular litigants involved, with no wider
effects (relativity of judgments), so that particular awards under Art.
62 will not carry annulment of a general enactment, though they may
indirectly induce its revocation.

b) The language of Art. 62 is perhaps open to interpretation as to whether
the same remedy will apply regarding unconstitutional legislation initiated
by way of Parliament. Conceivably not, though only future cases, if
any, could enlighten us on this point. Incidentally, since the difference
between the Legislative power and the Constituent power lies only
in the voting majorities required (Arts. 87 and 131), unconstitutional
legislation will probably occur - if at all — only rarely.

c) As to unconstitutional judgments, who is to implement Art. 122 on
their nullity, since it is precisely the judges who, by virtue of Art. 62,
pass on the wrongs of unconstitutionality? Final judgments are presumed
correct both as to fact, and as to law inter partes, be it Constitutional
or other. And where appeal or review is still open, it can in any event
be brought on any relevant ground, be it of unconstitutionality or
other. It follows that Art. 122 adds nothing to the law regarding
judgments. It is gratuitous and meaningless in this respect.

d) By virtue of Art. 36 the Emperor is Himself the supreme sovereign
guardian of the people's constitutional rights and liberties as set out in
Arts. 37-63. In these and other matters, everyone has the traditional
“right to present petitions to the Emperor” (Art. 63), Who also holds
the supreme power of judicial review pursuant to the the spirit of
Art. 35 as implemented by Art. 183 of the Criminal Procedure Code
and the (suspended) Courts Proclamation of 1962 (Art. 9). As seems
implied by Art. 26 f, the Emperor, having supreme authority in all
fields, is alone judge of the constitutionality of His own judgments
(cf. supra) or legislative approvals (Art.88) or sovereign acts (Arts, 26-36;
cf. note 6), from which, it submitted. there should lie no appeal to
persons other than Himself in the capacity appropriate to the occasion.
This view, supported by practice (no cases contra), is in the logic of
our system where, in accordance with a sensible tradition, there is no

9. See alsc Civil Code Arts. 2035, 2126, 2140, 2033 (2), and, incidentally, Art, 2138 on immunities.
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real. “separation of powers” at the top (incidentally, it may be inappro-
priate even to suggest that a separation of supreme powers doctrine —
completely alien to the national tradition — be imported from abroad).

2. LEGISLATION

Iegislation by Emperor cxm Parliament under Arts. 88-90 or by
imperial decree under Art. 92'9 constitutes the ordinary law between the
Constitution above, and non-sovereign Administrative enactments below. Such
legislation’s dependence on the Constitution under Art. 122 may be, as stressed
above, somewhat platonic. Conversely, such legislation’s enforceability as against
illegal lower enactments, although unmentioned in Art. 122, is a more practical
proposition because under Art. 62 the Administration can be sued for any
“wrongful” acts, which would include both those unconstitutional and those
infringing ordinary legislation.

3. ADMNISTRATIVE ENACTMENTS

All' Administrative acts are subordinate to the Constitution, and the
non=sovereign ones (including, e.g., those published by ‘“Legal Notice”) to
ordinary legislation. There is a great variety of administrative enactments, and
their nomenclature was far from unified, as a glance at past “Negarit Gazetas" will
show. It will suffice here to stress that while within, respectively, the Constitu-
tional or legislative category, rules are normally (subject to interpretation) equal,
-Administrative acts are further subordinated to one another;

a) Acts of lower authority obviously may not contradict those of higher
authority; .

b) According to world precedents and the “communis opinio doctorum’"
an authority’s particular decision may not infringe its own general rule
or order. Until charged or repealed, such rule stands above its maker.

Infringement of either principle (a) or (b) or, « fortiori, of superior legislative
provisions or of constitutional precepts, would be an illegality amounting to a
“wrongful” act in the sense of Art. 62 of the Constitution and Art. 2035 plus

10, There is hardly a difference, in effect, between legislation proclaimed pursuant to Arts. 88.00
and legislative decrees based on Art. 92. This Article, poorly drafted, is confusing. In actual
constitutional practice, imperial decrees issued between Parliament’s sessions:

a) may repeal prior legislation;
b} do not lapse upon non-submission to reconvened Parliament, but continue in force until
posttively repealed. Parliamentary approval, if any, merely changes the terms of legal reference

11. E. g, G. Vedel, Droit Administratif, Paris, 1958, vol. 1, p. 161.
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2126 of the Civil Code, and would thus enable the ordinary courts to grant
relief where appropriate. But Art. 62 also provides a ‘right of action” against
those bringing malicious “or unfounded” suits against the administration; this
may deter even genuine claimants from bringing borderline cases.!? Incidentally,
any appeals for relief should first be brought to higher authority within the
Administration itself (administrative remedies should normally be exhausted
before going to court).” This need cause no hardship where administrative
appeals follow precisely regulated patterns (cf. note 13). To what degrees
such patterns are followed is unknown to this writer. Another premise for
effective remedies is psychological: how far are administrators considered as
servants, rather than masters, of the administered?

CONCLUSION

An approximate picture of the hierarchy of laws in Ethiopia results from
an elementary analysis of the relevant Constitutional (and Civil Code) articles-
against a2 minimum background of Comparative Law. Theoretically, the Consti-
tution is supreme, as in the United States. Practically there is, since the end
of Federation, a remote analogy with those foreign systems where ordinary
legislation is supreme (Great Britain), or at least free from judicial control (pre-
1958 France). The following remarks on the pre-1958 French system may
indeed bear some relevancy to our own situation: “It is the failure of the
French courts to assert a review power over the constitutionality of acts of
the legislature that . . . has in effect placed the French legislature in a posi-
tion of practical supremacy not unlike that enjoyed by the British.”!* “The
French courts . . . do not stand up against the legislator.”!> Neither do the

12, Said provision has no other effect. Legally, it is meaningless:

a) Even without this provision, the Administration can, as any defendant can, claim damages if
the court finds that the suit was malicious in terms of Article 2032 Civil Code (Intent to
injure).

b) Even with this provision the Administration should not, it is submitted, as no defendant
should, be awarded' damages (apart from cost-awards) on the sole ground that the suit turned
out to be “unfounded”. Indeed, no legal “remedies or penalties” to such effect have been
enacted here or elsewhere, and none could be so enacted without affecting everybody's right
to have a legal dispute determined in court.

13. This principle is reflected, for instance, in Sec. 54—62 of Income Tax Decree No. 19 of
1956. Appeals from the tax assessments made by the income tax authorities go first to the
administrative Commission of Tax Appeal. The latter's decisions, in turn, are appealable {on
points of law) before the High Court.

14. B. Schwartz, French Administrative Law and the Commen Law World, New York 1954, p. 95.

15, Id. at 300. At present day, this statement remains true only regarding ordinary courts. Since
1958 France has a peculiar Constitutional court, whose primary task is preservation of the
Prime Minister’s constitutional powers of legislation (which are residual) from parliamentary
interference, See M. Prélot, Institutions politiques et droit constitutionnel, Paris 1962, No, 484, 592
and 593,
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Ethiopian courts -so stand up. Nor would it be very pointful for them to do
it in our wise system where the supreme co-legisiator (the Emperor) is ako the
supreme judge. Because of this peculiar constitutional context, our Art. 122,
though much mare pungent in form, is much less significant in- fact than its
counterpart (Art. VI p. 2) in the United States Constitutiton, which throws no
light on our problem.

As to Administrative acts, they can be, in France, “ ., . . subject both
of an action to annul and of an actios for damages. . . . In the action to
annul, the challenged act is set aside if the court determines that it is ultra wires.
In the action for damages against the State, the determination of the illegality
of the act causing the injury leads to a judgment against the State on the basis of
the fault it has committed in not making sure that its officers respect the principle
of legality while performing their function -a fault that involves its tort liability.'6
This second type of action can be entertained by the Ethiopian courts on the
basis of Art. 62 (cum Civil Code Arts. 2035 and 2126, For the first type of
action, no such specific legal basis can be found. Indeed, apart from the Emperor,
in whom, conformably to a sensible tradition, is vested supreme authority in
all fields (Art. 26), there seems to exist, in Ethiopia, no judicial instance gene-
rally empowered to annul governmental enactments on ground of illegality.
This assumption seems indirectly supported by the fact that, after enactment of
the 1955 Constitution, special legislation was still deemed necessary, e. g.,
to vest in the High and the Supreme Court a power to review the legality
of particular tax assessments.”” A fortiori, general governmental enactments seem
immune from judicial nullification erga omnes in either general, or precedent-
setting terms (as distinct from ordinary case-decision terms jnter partes), not-
withstanding Article 122 of the Constitution, which is largely programmatic;
this, unless Article 122 can be indirectly bolstered by applying a United States
patterned stare decisis doctrine to Supreme Court case-disposals,” in other
words by putting in force Art. 16 of the suspended Courts Proclamation of
1962, or unless some.special Court with powers generally to cancel?® illegal
or unconstitutional enactments? is created (Continental pattern), always bearing
in mind that the whole problem may be a little unreal in our wise system
where one person (the Emperor) is head of both the Admrinistration and the
Judiciary, and, the Federal duality of institutions is at end.

16. /d at 218, All such actions are brought, in France, before special administrative courts,
including the supreme “Conseil d’Etat.”

17. See Income Tax Decree No. 19 of 1956.

18. In so far as not reversed by the Imperial Celot.

19. Swore decisis, however, may bring a premature rigidity into the legal system as a whole.

20. Subject to reversal by the Imperial Celot.

21, Such court could also give advisory opinions at drafting stage.



HIERARCHY OF LAWS IN ETHIOPIA

Due to lack of case-reports, this terse analysis is purely tentative, Future
cases (or more reflection) may impose its modification. Our chief aim is to
provoke thought on the issues involved, further discussion of which should
be in practical detail. This paper’s theoretical method may indeed be somewhat
out of place in traditional society for which a living hierarchy of persons was
always more significant than an abstract one of laws. A “flawless” hierarchy
of laws is not an ideal of universal validity. I hope to have demonstrated that
it may be incompatible - at top level - with a beneficial system of undivided
supreme powers, At other levels, the obstacle may be merely lack of aware-
ness and implementing devices. |
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JOINDER OF CRIMINAL AND CIVIL PROCEEDINGS

by Philippe Graven
Ministry of Justiée'

Civil liability consists in one’s duty to repair the material andlor moral
damage suffered by another person in consequence of an event for which one
is answerable (Art. 2028 Civil Code). This event may or may not be in the
form of a criminal offence, but if it is in such a form, then a civil liability may
be incurred together with a criminal liability. Indeed, the principle as stated in
Art. 2035 Civil Code is that a person is civilly liable where he infringes a specific
and explicit legal provision and thereby causes damage to another.

Both types of liability differ in nature and raise different questions which
are normally settled by different courts, for the objects of criminal and civil
proceedings are not identical nor are the justification, purposes and effects of
criminal penalties and civil remedies. However, owing to the fact that both
types of liability originate from one and the same unlawful behaviour, it may
in some cases be expedient to allow a joinder of criminal and civil proceedings
so that the criminal and civil aspects of the case be decided by one and the
same court. A court trying a criminal offence may thus decide on the civil
liability of the convicted person. But the reverse is not possible and a court
trying a civil claim, such as a claim for maintenance, would have no jurisdic-
tion to sentence the defendant to a criminal punishment even where it should
cunsider that he has committed an offence contrary to Art. 625 Penal Code.

This joinder of proceedings, which is now expressly provided for by Art.
100 Penal Code and Arts. 154-159 Criminal Procedure Code, is not a novelty
in Ethiopian law; it could occur under the 1930 Penal Code already, many
provisions of which empowered the court trying a criminal case to order that
the convicted person pay damages to the injured party (e. g. Arts. 273, 296-299).
What is new, however, is the generality with which the principle of joinder
is now formulated. Moreover, the conditions under which a claim for compensa-
tion may be heard by a criminal court and the effects of a joinder of criminal
and civil proceedings are regulated today with greater precision than they
were in the past.

I - CONDITION

Art. 100 Penal Code lays down that “where an offence has caused con-
siderable damage . . ., @) the injured party or the persons having rights from

1. The word “considerable” should have been omitted for it may lead one to think, wrongly, that
a joinder of proceedings may not be allowed where an offence has caused little damage.
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him shall be entitled to claim that the offender be ordered to make good the
damage or to make restitution® or to pay damages by way of compensation
. .. . For the purpose of establishing his or their claim, the injured person
or the persons having rights from him may be joined as parties in the criminal
proceedings. The conditions, form and manner of such joinder shall be governed

by the provisions of the Criminal Procedure Code, which provisions are
Arts. 154-150.

1. According to Art. 154 (3) Criminal Procedure Code, (3) an order for
joinder may be made whether the prosecution in the proceedings is public
or private, However, such an order may not be made by a criminal court
of its own motion, and written application for joinder must always be submit-
ted by the injured party at the opening of the hearing (Art. 134 (1) ) in
the court of first instance ©),

Whereas a joinder or proceedings is not permissible except on specific
conditions, the application for joinder must contain particulars so as to enable
the court to decide whether such conditions are fulfilled. In this respect, Art.
154 merely provides that the applicant will state: (a) the nature of the relief
sought, 7. e. restitution or damages or both; (b) where appropriate, the amount
of compensation claimed;® and (c) the witnesses to be called in support of
the civil claim, if he considers that witnesses other than those called by the
prosecution and defence need be summoned to testify on the question of compen-
sation.® These requirements seem incomplete, and an application for joinder

2. It may be noted that restitution of property may sometimes be ordered by a criminal court
of its own motion even though a joinder of proceedings has not been applied for (Arts. 99
{2) and 144 (2) Penal Code).

Unless otherwise indicated, all Code references will be to the Criminal Procedure Code.

4. This would seem to mean that the application is made after the identity of the accused has
been established (Art. 128) and before the charge is read out (Art. 129). In fact, it ought to
be made after the settlement of preliminary objections and before the recording of the
accused person’s plea. For the accused may be acquitted or discharged following the settle-
ment of such objections, and there is no point in making an application unless and until it
is known whether the criminal proceedings will be continued.

5. Although this is not specified by law, the context in which Arts. 154—159 appear would tend
to indicate that an application for joinder, if made at all, must be made to the court of
first instance and may not be made for the first time on appeal.

6. Where the injured party claims compensation for material and moral injury, the amount
claimed on each ground should be stated separately.

7. An applicant who at the same time acts as private prosecutor must specify which witnesses
he calls in support of the prosecution and which he calls in support of the civil claim, so
that witnesses do not appear and give evidence for a purpose different from that for which
they have been summoned. On the other hand, where, in public proceedings, the injured
party does not wish to call additional witnesses, he must specify by which of the prosecu-
tion or defence witnesses he proposes to prove his claim.
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should actually ‘contain such particulars as would appear in a statement of
claim if the action were tried by a civil court. Particulars as to the relief sought
and the witnesses to be called are necessary in view of the provisions of
Art. 155 (1) (e) and (2). But further particulars are necessary in view of the
provisions of Art. 155 (1), (c), (d) and (f). Failing such, the court will not be
in a position to decide whether the application may be granted. Therefore,
the\applicant should also specify e. g. the facts showing that the defendant
is liable to be called upon to answer the claim,® the legal provisions under
which the claim is brought, the documents, if any, which will be put in
evidence, and the like, so as to enable the accused to prepare his defence on
the question of compensation, should the application be allowed.

2. The court will then consider the application and will reject it of its
own motion or on the request of the prosecutor or the accused where there
exists any reason for rejecting the same under Art. 155 (1) or (2). In this
respect, the following observations may be made:

a) Art. 155 (1) (a) and (b) states that the application must be dismissed
where the court:

(i) is trying a young person, i.e. (Art. 3) a person between nine and
fifteen years of age. The purpose of this prohibition is not clear. Assuming
that the parents or persons in loco parentis (Arts. 2124 and 2125 Civil Code)
are jointly liable with the minor, there seems to be no good reason why the
injured party should be precluded from joining in the proceedings since he may
sue any of the persons declared by law to be liable, including the minor himself.
On the other hand, if Art. 155 (1) (a) were intended to avoid that the trial
of the offence be delayed by the formalities which a joinder would render
necessary {appointment of guardian for the suit), then it should have provided
for the dismissal of the application, not merely where the accused has not
attained criminal majority (15 years), but whenever he has not attained civil
majority (18 years);, or

(ii) is trying the accused in his absence. Again the reasons for this res-
triction, which is rather uncommon, are not apparent since the claim, if it

8.. Indeed, the claim may have to be brought against another person than the one who caused
damage by an offence. Thus, where a driver is charged with an offence of negligent homicide
and he is not the owner of the car he was driving at the time of the offence, compensation
must as a rule be claimed, not from the driver, but from the owner of such car (who is
liable “in the absence of an offence” committed by himself, Art. 2081 Civil Code).
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were filed in a civil court, could be tried notwithstanding that the -defendant
should. fail to appear.®

It might have been better to prescribe that an application for joinder may
be made in neither case, for there is no point in filing and considering an
application which must be dismissed. In practice, an injured party indicating
his intention to require a joinder in such cases should forthwith be referred
to a civil court without his having to make a written application for joinder
or to be shown the list of witnesses, since these formalities would serve no
purpose in the particular instance,

b) The application will also be dismissed where the civil claim is pending
in a civil court or the applicant is not qualified to sue. In the first case, the
dismissal is based on the rule electa una wvia, non datur recursus ad alteram: the
injured party may at his option claim compensation in a civil or a criminal
court, but if he has elected to sue in either of such courts, he may not sub-
sequently sue in the other.('® As for dismissal by reason of want of qualifications,
this would have to be ordered if the injured party were suing in a civil instead
of a criminal court.(

c) Any dismissal ordered under Art. 155 (1) (e) or (f) on the ground that
the hearing of the civil claim would complicate or delay the hearing of the
criminal case can be explained by referring to the general principle laid -down
in Art, 100 (3) Penal Code, according to which “in cases of a complicated
nature or where the circumstances of the case make it expedient so to do,
particularly where an inquiry has to be held in connection with the offence or
where it is necessary to have the report of experts, the court sitting in criminal

9. This restriction presumably also entails that an application for joinder must be dismissed if
it is made in a case where the court is trying a petty offence, since in such a case the
accused need not appear (Art. 168) or may be tried notwithstanding that he fails to appear
(Art. 170 (4) 1).

10. However, the choice thus made is not necessarily final. On the one hand, the injured party
who has been allowed to join in criminal proceedings may at any time before judgment
withdraw his claim and file it in a civil court (Art. 157). On the other hand, foreign prece-
dents would show that a person who filed a claim in a civil court may withdraw it and
join in criminal proceedings where the civil court had no jurisdiction or the claim was filed
therewith in ignorance of the fact that the cause of action arose from a criminal offence.
May it also be noted that the court may not of its own motion dismiss an application on
the ground of pendency; pendency has to be pleaded by the parties, as it would have to be
if the claim were tried by a civil court.

11. Doubts have sometimes arisen as to which persons exactly can be deemed to be injured
parties or persons having rights from such parties. In France, for instance, it was held that
the person to whom the victim of the offence assigns his claim may not apply for a joinder
since, properly speaking, the cause of action then arises from a contract, and not from an
offence (Court of Cassation, February 25, 1897). Such a situation could not occur in Ethiopia
(see Art. 2146 (1) Civil Code).
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court may remit the case for decision by the civil court”? Inasmuch as a
joinder of proceedings may be allowed where it is convenient for the purpose
of justice, it follows that it may not be granted where it is inexpedient.

d) So too, the application will be dismissed where the amount of compensa-
tion claimed in such as to fall outside the pecuniary jurisdiction which the
court trying the offence would have if it sat as a civil court. Thus, where in
the case of an offence contrary to Art. 539 Penal Code (common wilful injury,
triable by a Woreda court) the injured party claims 1000 dollars compensation,
a joinder of proceedings may not be allowed for a Woreda court has jurisdic-
tion to hear such civil cases only where the amount involved does not exceed
100 dollars.

In all such cases, the court is obliged by law to reject the application.
There are but two questions in respect to which the court has some discretion:
(a) are the witnesses to be called in support of the civil claim too numerous;
and (b) will the hearing of the civil case complicate or delay the hearing of
the criminal case? Where either question is answered in the affirmative, the
application must be dismissed.

3. One may wonder whether an application may be dismissed on other
grounds than those mentioned in Art. 155 and, more specifically, whether the
accused may raise such preliminary objections as a defendant would be en-
titled to raise if the claim were tried by a civil court. This question, which is
not expressly dealt with in the law, can be answered as follows.

A defendant may apply for the dismissal of a claim on the ground that
it has previously been tried or settled by compromise; that it is pending in
another court; that the other party is not qualified to sue or, where appropriate,
has not obtained prior permission to sue; that the claim is to be settled by
arbitration. What would be the effect of any such objection (other than an
objectiou based on pendency or lack of qualifications to sue, covered by Art.
155 (1) (¢) and (d) ) being raised at the time when a joinder of proceedings is
applied for?

a) An application for joinder will be dismissed where the subject matter
of the claim is res judicata. If, prior to the institution of the criminal proceed-
ings, a decision has been given on the question of compensation, the injured
party may not take advantage of the institution of such proceedings in order
to cause the said decision to be revised. This is true whether the claim has

12, Under the Criminal Procedure Code, the dismissal is then compulsory, and not optional as
it is under the Penal Code.
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been decided by a court or the parties have compromised on the amount of
damages (Art. 3312 (1) Civil Code). However, if the Civil Procedure Code
should adopt the rule /e criminel tient le civil en état, it would then be unlikely that
a judicial decision would be previously given whereas, if a civil claim should
arise from a criminal offence, the civil proceedings would have to be suspend-
ed until the completion of the criminal proceedings.

b) where the accused objects to the joinder on the ground that the civil
claim is barred by limitation, the objection will be overruled in accordance
with Art. 2143 (2) Civil Code: a civil claim arising from a criminal offence is
not barred so long as the criminal proceedings in respect of such offence are
not barred.

¢) Where the accused declares that the court has no local jurisdiction, the
objection will again be overruled: as the injured party is given the choice of
suing in a civil or a criminal court, his choice may not be questioned on the
ground that, had the claim been filed in a civil court, it would have been tried
in a different area of jurisdiction.”® If, on the other hand, the accused pleads
to the material jurisdiction of the court, two situations may occur. Where he
alleges that, by reason of its amount, the claim is triable by another court, the
provisions of Art. 155 (2) will apply. Where he alleges that, by reason of its
nature, the claim is triable by another court, no joinder may be allowed if the
objection is well-founded.¥ One will remember that a court which has not
material jurisdiction must decline to hear the case and need not wait for an
objection to be raised on this point,

d) With regard to the want of prior permission to sue, it will be recollect-
ed that the Civil Code in some cases, especially in cases of filiation, makes the
institution of proceedings conditional upon a permission given to this effect
by the court. However, these cases are quite different from those in relation to
which a joinder may be applied for, since the purpose of requesting the said
permission is not to be allowed to claim compensation.

13. The cases where the accused may wish to raise such an objection are likely to be few, for
both areas of jurisdiction ordinarily coincide. A criminal offence is normally triable at the
place where it was committed. Similarly, a claim for the compensation of the damage caused
by an unlawful act is normally triable at the place where such act was performed (although
there is at present no specific legal provision to this effect).

14. This may occur where, under the law, the civil claim comes within the exclusive jurisdiction
of a given court, different from that which is trying the offence. For instance, it might be
provided that all cases involving the civil liability of public servants for offences committed
in the discharge of their official duties are triable by the High Court. Such a provision
would have the effect of prohibiting a joinder of proceedings whenever the criminal offence
giving rise to liability is not also triable by the High Court (and few of them are so triable _
under the First Schedule to the Criminal Procedure Code),
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e) Finally, the accused may allege that the claim is to be settled by arbi-
tration and any such allegation will, for all practical purposes, amount to an
objection to the jurisdiction of the court. In this respect, some attention will
be paid to the provisions of Art. 2148 Civil Code, under which the parties
may, after damage has been caused, agree on the conditions under which
it will be made good. If the terms of the agreement are that the question of
compensation will be settled by arbitrators and the injured party does not abide
by this agreement, the accused may demand the specific performance thereof
under Art. 3344 Civil Code, and an application for joinder may thus not be
entertained in such a case,

4. Any decision whereby a criminal court dismisses an applicalion for
joinder of proceedings is final in that no appeal lies from it (Art. 155 (3) ).
The prohibition against appealing is quite natural, not because it may appear
useless to challenge a decision which the court has under the law the duty to
make, but because such decision does not have the effect of depriving the in-
jured party of his right to sue and in no way prejudices the decision which
will ultimately be given on the question of compensation. In other words, the
dismissal merely results in debarring the injured party from the excercise of
his general right to select the court in which he will claim compensation. The
door to criminal proceedings having been closed upon the dismissal of the
application for joinder, the door to civil proceedings naturally remains open
and the injured party is entitled to file his claim in a civil court. As pointed
out before, the Civil Procedure Code might prescribe that the civil court to
which the claim is so referred may not decide thereon except after the comple-
tion of the criminal proceedings in which the claimant was not allowed to
participate, and it is worth while remembering in this connection that, under
Art. 2149 Civil Code, a civil court which is called upon to decide whether a
civil liability has been incurred is not bound by an acquittal or discharge
ordered by a criminal court.

Il - EFECTS

When his application for joinder is allowed, the injured party will parti-
cipate in the proceedings in the capacity of plaintiff with the same rights,
and for that matter the same duties, as an ordinary party, i. e. as the prose-
cutor and the accused (Art. 156 (1) ). This principle entails, for instance, that the
injured party will in appropriate cases receive .a copy of the charge in
accordance with Art, 109 (4); that any witness he wishes to call in support
of his claim, if not a witness for the prosecution or the defence, will be
summoned pursuant to Art. 124; that, if any such witness fails to appear, the
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injured party will be entitled to apply for an adjournment under Art. 94 (2) (b);
that the injured party may not put leading questions to a witness except on
the conditions laid down in Art. 137 nor say, prior to conviction, anything
that may allow the court to know of the accused person’s antecedents (Art.
138). On the other hand, the accused will have the same rights as a defendant
in a civil case and may, for instance, apply for an adjournment on the ground
that he requires time to prepare his defence on the question of compensation
or that he must call witnesses to give evidence on such question.

But the effects of a joinder extend much further since, under the men-
tioned principle, the injured party has the rights of an ordinary party “with
regard to evidence,” too. Unfortunately, the implications of this general rule
are not stated with sufficient precision, and the plaintiff is thus given rights
without being told exactly how he should exercise them. This might in a
number of cases result in defeating the purposes of Art. 100 Penal Code:
being ‘left in doubt as to what will happen if they grant an application for
joinder and as to the part which the plaintiff will play in the proceedings,
the criminal courts, for fear of confusion, might be tempted to dismiss any
such application without even considering it.

The injured party’s position is indeed clearly described by two provisions
only, namely Art. 142 (1), which prescribes that evidence for the injured party
is taken when the case for the prosecution is concluded, and Art. 156 (2),
which authorizes the plaintiff to address the court on the question of compensa-
tion at the close of the case for the defence. A court might well consider
that these indications are not such as to enable it to know how to enforce
the rule that the plaintiff's rights with regard to evidence are the same as
those of an ordinary party. The Criminal Procedure Code being incomplete,
the court might be inclined to seek clarification in foreign laws which also
provide for joinder of proceedings. Such laws, however, would be found to
be of little assistance, In England, for instance, although” at common law the
remedies for civil injuries and crimes cannot be enforced together (.. . ) in
a few cases the court which tries an indictable offence is authorised by statute
to award compensation to persons injured by it.” “® But no real joinder of
proceedings occurs, for the injured party is merely entitled to claim compensation
after conviction and does, therefore, play no part in the criminal procee-
dings.(® In France, on the other hand, there are fewer difficulties as regards

15, Archbold, Criminal Pleading, Evidence and Practice, 32nd ed., p. 281.

16. The system prevailing in England (see also Criminal Procedure Codes of India, Art. 545;
Sudan, Art. 311; Malaysia, Art. 431; South Africa, Art. 363) should, logically speaking,
have been adopted in Ethiopia too, inasmuch as a criminal court may not adjudicate
the question of compensation unless the accused is convicted (Art. 158),.
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the plaintiff's right in connection with evidence, since the procedure of exami
nation-in-chief, cross-examination and re-examination does not exist as such,
and above all since the injured party is entitled to speak in support of the

prosecution.” '

[t may thus be said that the system laid down in the Ethiopian Criminal
Procedure Code is, to a large extent, unprecedented, and it follows that the
difficulties which may be encountered in applying it must be solved having
regard both to the general principies which the said Code contains and to
the purposes which the procedure of joinder aims at achieving., Bearing in
mind that such procedure is intended to expedite decisions on matters of civil
liability arising from an offence and results in the injured party being permitted
to participate in criminal proceedings with a view solely to claiming compensation,
any case where an application for joinder has been granted ought to be dealt
with in the following manner:

1. After the charge has been read out and the plea of the accused recor-
ded (Art. 132), the prosecutor, if a plea of not guilty has been entered or the
accused has not been.convicted forthwith upon his pleading guilty (Art. 133,
and 134), will open his case and call his witnesses whom he will examine-in-
chief and whom he may, after they have been cross-examined by the accused,
re-examine on points raised in cross-examination (Art. 136 and 130). If any
witness for the prosecution has been designated by the injured party, on his
being shown the list of witnesses (Art. 154 (2), as susceptible of giving
evidence on the civil case, such witness, after giving evidence on the criminal
case in the manner provided by Art. 136, will give evidence on the civil case
before new witnesses are called. But one may also proceed differently and
allow the plaintiff to put questions to a witness for the prosecution before the
latter is cross-examined on his statements touching the criminal case, and
the cross-examination will then relate to statements made on points involving
the criminal as well as the civil liability of the accused.

Either method is acceptable, and the court is at liberty to adopt which-
ever course it deems more cunvenient in the circumstances, since nothing in
the law compels it to proceed in one rather than in the other way. All that
may be said is that the second method might have the effect of confusing the
issues. It might also be regarded as inconsistent with Art. 142 (if the latter were
to be interpreted strictly), under which the injured party plays his part after
the case for the prosecution is concluded, for it might then be contended that the

17 See e g. Code d'instruction criminelle, Art. 335: “A la suite des dépositions des témoins

.., la partie civile ou son conseil et le procureur généial seront entendus et dévelop-
peront les mayens qui appuient §accusation.”
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evidence of a witness for the prosecution is not concluded except after he
has been cross-examined and, where necessary, re-examined on his statements
regarding the criminal case,

Whatever the time at which a witness for the prosecution gives evidence
in support of the claim, such evidence will be taken as though it were given
in a civil case, without interference by the prosecutor. The witness will thus
be examined-in-chief by the plaintiff (the injured party), cross-examined by the
defendant (the accused) and may be re-examined by the plaintiff. The accused
may object to the putting of a question to a witness testifying as to the civil
claim on the ground that it is irrelevant, and the objection will be disposed of
in accordance with Art. 146.09 The provisions of Art. 147 regarding the recor-
ding of -evidence will apply to evidence given on the question of compensation.

2. After the witnesses for the prosecution have been heard, and whether
or not they have been examined on the question, of compensation, the injured
~ party will produce his own evidence, if any, on the civil claim, and call such
witnesses as may have been summoned to appear at his request. However, it
must be remembered that this will not occur where the court considers under
Art. 141 that there is no case for the prosecution and that the accused need
not enter upon his defence. For the court must in such a case acquit the accused
and, as has been mentioned before, no judgment may be given on the civil
liability of the accused unless he be convicted (Art. 158). Therefore, it is only
when the court is of the opinion that there is a case for the accused to answer
that. the injured party will be called on to produce evidence or additional
evidence, as the case may be, on the civil claim. Such evidence will be taken
in the manner described above, 7 e, the witnesses will be examined-in-chief by
the plaintiff, cross-examined by the accused and, where appropriate, re-examined
by the plaintiff.

18. This may occur in particular where the injured party does not restrict his questions to
points showing that the accused is liable to pay compensation. Indeed, injured parties
sometimes tend to act as assistant-prosecutors and to produce evidence such as to show
that the accused is guilty. Any such evidence, if adduced, by the plaintiff, is naturally
inadmissible inasmuch as he then endeavours to act outside the scope of the order
having granted the application for joinder. True enough, it may in many cases be difficult
to draw the line between what is admissible and what is not, since the injured party may
want to prove e.g, that the defendant acted intentionally, this being of particular impor-
tance where  compensation for moral injury is claimed (Art. 2106 Civil Code). But
one must recall that, however poorly the prosecution is conducted, the injured party
has no right to remedy the mistakes made by the prosecutor and actually has no justification
for doing so whereas, if the accused is acquitted or discharged in consequence of such
mistakes, this does not prejudice the decision that may be made on the question of
compensation by the civil court to which the claim will have to be referred (Art 2149
Civil Code).
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3. When the case for the injured party is concluded, the case for the
defence will apen and the accused will call his witnesses who will give
evidence on the criminal case as provided by Art. 142 (2) and (3). Such
witnesses for the defence as may also have been called by the injured party
in support of the civil claim will, on completing their statements on the
criminal case, be examined-in-chief on the claim by the plaintiff, cross-examined
by the defendant and, if need be, re-examined by the plaintiff. On the other
hand, where the accused has called witnesses for the purpose of testifying on
the question of civil liability, such witnesses will be heard after the taking of
the evidence for the defence on the criminal case and will be examined-in-chief
by the accused, cross-examined by the injured party and may be re-examined
by the accused.

4. The injured party may then, in accordance with A:t. 156 (2), address
the court on the question of compensation, explaining why he considers the
civil liability of the accused to have been established and why he regards himself
as being entitled to the amount of compensation he claims. Under the law, this
address is made “at the close of case for the defence” and the accused has the
right to reply. Does it mean that the injured party addresses the court aiter the
taking of the evidence for the defence or after the accused has made his
final speech as provided by Art. 148 (2) ? The latter solution is presumably
the correct one (see also Art. 149 (1) ). Indeed, if the addresses were made
in a different order, there would hardly be any need to prescribe that the
accused may reply on the question of compensation, since he could do so
while making his final speech. At this stage, therefore, it seems that the
ordinary sequence (prosecutor-injured party-accused) is replaced by a different

sequence (final speech of - prosecutor-final speech of accused-address of
plantiff-reply of accused) with a view to avoiding a confusion of issues.

5 Most of the above explanations, which apply in public proceedings
where evidence is produced, hold good in private prosecutions or in procee-
dings where no evidence for the prosecution or defence is produced.

a) In a private prosecution where the injured party does not act as private
pr§secu,tor, the civil case will be dealt with in the same manner as in public
proceedings. On the other hand, where the plaintiff also conducts the prosecu-
tion; he will first call his witnesses on the criminal case and then his witnesses on
the civil case: provided that, where the former can also testify on the claim,
they will be heard in connection therewith after having been cross-examined
and re-examined on their statements regarding the criminal case.(®

19. One will bear in mind that all the indications given with regard to the order in which
evidence is produced are without prejudice to the general remark made hereinbefore
concerning the court'’s power to decide otherwise for purposes of convenience.
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b) As pointed out belcre where the accused pleads guilty, he may be
convicted on his plea without evidence having to be produced either by the
prosecutor or the defence, unless the court otherwise directs.™ This, of course,
is not to prejudice the rights of the injured party, Consequently, he will open
his case before the prosecutor addresses the court on sentence in accordance
with Art. 240 (3), IF the plaintiff intend2d some of the withesses who would
have given evidence for the prosccution or the defence, had the accused not
been convicted forthwith, to testify on the civil claim, such witnesses will be
heard in the ordinary manner, the only difference being that evidence on the
claim will then be taken after and not before conviction. The injured party
also retains the right to address the court on the question of civil liability - and
the accused is then entitied to reply - notwithstanding that no final speeches
have been made by the prosecutor and the accused under Art. 148.

i1 - JUDGMENT

1. After the prosecutor and the accused have made their final speech, if
any, and the injured party has addressed the court on his claim, judgment
will be given (Arf, 149 (1) ), and the sentence will be passed upon the sub-
missions on sentence that have been made (Art. 149 (5) ).?® As mentioned
before, the court may not adjudicate the civil claim unless the accused is
found guilty (Art. 158) and the plaintiff will have to institute fresh proceedings
m a civil court if the accused is not convicted @ Where the court comsiders
that the injured party has proved his case, its judpgment will conialn; (a} as
regards the criminal case, the particulars required By Art. 140, and (b) as
regards the civil case, the particulars required by Art. 150,29

20. However, evidence as to the chafacter and antecedents of the acctsed may  nonedhe-
less be produced after convictien (Art. 149 (3) and (4) ).

21. This is without prejudice to the above-mentioned case where, the accused being convicted
his plea of guifty, the plaintiff does not address the court before the conviction provided
for by Art. 149 (1), bur afier conviction and before semtence,

22. It is doubtful whether Arc. 2143 (2 Civi] Code (limitation of actions based on criminal
offences) may still be invoked in cases of acquitial since one can then no Jonger properly
speak of a claim arising from a criminal offence, The French Court of Cassation,
however, ruled (June 14,1941) that, nolwithstanding the acquittal, the cieil claim remains
subject fo the period of limitation prescribed for the  offence in respect to which the
order of acquittal was recorded,

23, Art. 159 is incomplete, as a judgment whereby a crhininal court also decides on 2 civil
claim should contain with regard to such claim a!l the particulars # wounld contain if
it had been given by a civil court (the reasons for the court's decwsion, the provisions
of the {aw under which the decision is made, and the like).
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a) The powers of the crimipal court are restricted to the question ol
compensation only, and the court may not decide on any other civil conse-
quences that may flow from a criminal offence.®® For instance, on convic-
ting the accused of rape, the court may not, where the victim of the offence
alleges to be or to have been made pregnant as a result thereof, declare under
Art, 758 Civil Code that the convicted person is the father of the child thus
conceived. Similarly, where in an adultery case evidence is produced which
would tend to show that the injured party cannot be the father of a child,
the court may not grant such party the permission to institute an action to
disown provided by Art. 782 Civil Code.

b) The court may grant compensation for such damage only as results
from the offence. For example, where an offence of homicide by negligence
has also caused damage to property, compensation may be awarded for loss
of life only, and not for damage to property; indeed, any such damage, if
caused by negligence, does not give rise to a criminal Hability, as indicated
by Art. 653 Penal Code, which only penalizes damages intentionally caused.
There being then no civil liability ansing from a criminal offence, the geueral
conditions set out in Art. 100 Penal Code so that a criminal court may award
compensation are, therefore, not fulfilled.®

¢) In granting compensation, the court will have regard to such rules as
are laid down in the Civil Code regarding the assessment or payment of
compensation. For instance, where compensation is claimed by the relatives of
a person who died in consequence of the offence, the court may not order
the payment of 2 lump sum and is bound to order the payment of an alimony
(Art. 2005 (2) Civil Code). Where compensation is claimed for moral injury,
the amount of compensation awarded may not exceed 1000 dollars (Art. 2116
(3) Civil Code).

d) Where the injured party succeeds in his claim, the accused will lave
to pay such court fees and costs as would be payable if the claim had been
tried by a civil court (Art. 159 and 222), but where the injured party fails in
his claim, he will be liable for such payment, and the costs will include the

24. This sctually is a general principle which applies even where no joinder has besn reque-
sted or allowed. Thus, on finding the accused irresponsible, a criminal court mzy not
interdict him under Art. 351 Civil Code, Whether some exceptions may be made to
this principle, as regards in particular orders for abatement of nuisance, is debatable.

25. On the other hand, in cases of combined offences within the meaning of Art. 63 Penal
Code, where an intentional offence of damsge to property has resulted in the unforz-
seen, albeit foreseeable, death of a human being, compensation may be granted for
damage to property as well as loss of life.
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costs incurred by the accused in his capacity as defendant. No mention is
made of how court fees (which are not payable on the filing of the application
for joinder — Art. 154 (1) — but only after judgment has been given on the
claim - Art. 159 (1) (c) and costs are paid where the claim is dismissed in
consequence of the accused being acquitted or discharged; one might consider
that they ought then to be paid by the injured party, subject to partial or
total reimbursement by the accused where the plaintiff succeeds in his claim
after filing the same in a civil court.

e) Where judgment is giver. on both the criminal case and question of
compensation, the injured party who does not also act as private prosecutor
may not appeal against conviction or sentence.®® All he may do is to appeal
against the court’s refusal to grant compensation (Art. 186 (1)) or, where com-
pensation has been granted, against the amount awarded (Art. 186 (3)), the
appeal being in the latter case subject to the conditions laid down in Art. 2153
Civil Code. As for the accused, he may, without appealing against conviction
or sentence, appeal against the court’s decision to grant compensation or, on
the same conditions as the injured party, against the amount ‘of compensation
awarded (Art. 186 (2) ). Any appeal on the question of compensation will follow
the appeal against conviction or sentence”) or, where no appeal is made on the
criminal aspect of the case or it is withdrawn, will be lodged with the civil
court having appellate jurisdiction (Art. 186 (4)). When an appeal regarding
compensation is heard by a criminal court, the principle that compensation may
not be awarded unless the accused is convicted remains naturally applicable.
This entails that, where the accused appeals against conviction and sentence
and an appeal is also made on the question of compensation, and the court of
appeal acquits the accused, it will dismiss the appeal regarding compensation,

20. If, in public proceedings taken on an offence punishable on complaint, the public prosecutor
refuses to appeal, he may not give the injured party a certificate authorizing him so
to appeal. Art. 44 (1) only applies in cases of refusal to prosecute, and not at a later
state. If public proceedings have been instituted, the decision to appeal or not
lies with the public prosecutor exclusively. Furthermore, Art. 185 makes it clear that an
appeal touching the criminal side of the case may only be made by those who are interested
in, or affected by, the decision given thereon, i. ¢, the prosecutor and the accused; the
injured party who does not act as private prosecutor is concerned but with the civil
side of the case and his right to appeal is dealt with under a distinct provision, namely
Art 186. :

27. The decision of the court of first instance to allow a joinder binds the appellate court,
and the latter may not refuse to accept an appeal on the question of compensation on
the ground that the hearing of the appeal regarding the civil side of the case would
delay or complicate the hearing of the appeal against conviction or semtence.
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which appeal will then have to be lodged in the civil court having appellate
jurisdiction from the court which on the civil claim made the decision against
which the appeal is preferred.® _ :

f) To the extent that it adjudicates a civil claim and, for that matter,
court fees and costs, the judgment given by the criminal court is to be executed
as though it had been given by a civil court (Art. 210) This applies insofar
only as the convicted person is capable of paying the amount of compensation
awarded. In other cases, the rules laid down in Art. 101 Penal Code should
apply and compensation (but not court fees and costs) should, if the injured
party.so requires, be paid out of the proceeds of the sale of confiscated
articles, sums deposited as sureties or paid by way of fines, and the like.®® On
the making of such a request, the court ought to order an inquiry into the
convicted person’s resources, similar to the inquiry made in cases where legal
aid is applied for, and should not direct that compensation be paid as provided
by Art. 101 Penal Code unless it is satisfied from the results of the inquiry
that the convicted person is a pauper. If the request is granted, the State will
be subrogated to the plaintiff's rights as against the judgment-debtor (Art. 101
(3) Penal Code).

2. These are the main problems that may arise in connection with a joinder
of criminal and civil proceedings. However, other difficulties, though of lesser
importance, my be encountered as regards in particular the trial of a civil
claim in cases of discontinuance (on grounds other than those dealt with herein-
before) of the criminal proceedings in which the injured party had been allowed
to join. These difficulties may present themselves in cases of death of the
accused or granting of an amnesty, but can easily be solved by applying the
general principles governing joinder.

28, A peculiar situation ‘may arise where the accused is acquitted upon an appeal taken
against conviction and sentence only, an’ not .against compensation., Should then the
appellate court quash the decision on the civil claim, though the parties are apparently
satisfied with it, on the ground that Art. 158 prohibits a criminal court from awarding
compensation unless the accused is convicted? The auswer probably is in the negative.
Firstly, a court of appeal may not, as a rule, adjudicate points not submitted for decision.
Sccondly, Art. 158 merely prohibits the court trying the offence and the claim from
granting compensation where the accused is acquitted or discharged. An acquittal and
the payment of compensation may, therefore, not be ordered by one and the same court.
But nothing in the law permits saying that a judgment on a civil claim against which
no appeal is made should not remain where the accused if acquitted by another
court than the one which gave the said judgment.

29. The principle set out in Art. 101 Penal Code already existed in Art. 18 of the Preface
of. the 1930 Penal Code. It is doubtful whether it can be enforced in the absence of
further subsidiary legislation.
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~a) Where an accused person dies prior to conviction, the right to prosecute
lapses; as provided by Art. 223 Penal Code, the proceedings may not be
continued and a sentence may not be passed.® However, civil proceedings may
be continued against the heirs of the accused (Art. 2144 (3) Civil Code), and
one may wonder whether the criminal court in which the claim had been filed
may decide thereon, Unlike in France, where the answer is in the affirmative
(Court of Cassation, March 7,1936), the answer in Ethiopia is definitely in the
negative; whereas a criminal court may not adjudicate a question of compensation
unless the accused is convicted, it is automatically deprived of its civil juris-
diction in cases of joinder where the accused dies before having been found
guilty. But the civil claim then remains subject to the period of limitation
prescribed for the offence in respect to which criminal proceedings have to
be discontinued, for one cannot say that such a claim does not arise from a
criminal offence,

b) Where a law of amnesty is passed, it “discontinues any prosecution
from the moment of its promulgation” (Art. 240 (2) Penal Code). The solution
is then the same as in cases of death. However, since an amnesty ‘“cancels the
indictment” (Ihid.) .and has, therefore, the effect that the act in respect to
which criminal proceedings had been instituted is deemed never to have been
unlawful, it follows that any civil claim based on such act can no longer be
said to have its source in a criminal offence, and this entails that such claim
is no longer subject by virtue of Art. 2143 (2) Civil Code to the periods of
limitation laid down by penal laws; it is subject to the ordinary limitation
period prescribed by Art. 2143 (1) Civil Code. As for an amnesty voted, or
pardon granted, after conviction, this will not affect “civil reparation and the
payment of damages to injured persons” (Art. 241 (1) Penal Code).

The system of joinder of proceedings, which in Ethiopia like in many
otHer countries has historical justifications, is of unquestionable advantage to
those who have been injured by criminal offences. However, in applying the
pertinent provisions of the Criminal Procedure Code, one will remember that,
as has been said by a French jurist, “il s’agira avant tout d'assurer la prépon-
dérance de Vintérét général sur les intéréts privés en cause”.

30. On the other hand, if the injured party dies, the civil proceedings may be continued
by his heirs (Art. 2144 (1) Civil Code), unless the right to sue does not survive him
(Art. 2144 (2) Civil Code).
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