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PATERO SINC D¢ PADPSTY 1Dt 751 YL
aMntooyt &S 017470 271t

Ho-C3) (IF7 780 A5 7 h5%

AvocT-oU-&

eV A& PAATLE £IC FA2e PANTTL mTTT MHALIS T
RTANFPEIS PN ST Polovan kT T R&TETFIS AU
0t U237 OTAPT Lavl9°lAx RILY h ALTET A8 OAPT
PNIeT AP Lo LUTFT NTF S MIAT ¢HAR rSTFor 1Tk
L8NNG gy ava)pqi PR PAD-: PPNTLFP: ALINIT PULTA AG
AaoPt eo100F A DGOLLeR: TUNC-PS AT GATIPTT ACIANT A.0A
ARPETT aodin ATLILI0 9°NLUAN LAMA =

a ).

g°79° AT NPTL@ NCE4 AANT (LerhA9® NLINC D¢ PADS.
aNEINCT AL TORT PAT@ PTALE M PT AJ°CI°CS AZ AN 7S A.OA
OrPie £C 024 PANTT, M2  Nor0A Emé-tez ' LUTT oot (19184

* &/C Ho-L'w (Of1 780 RS T/C &/C P77 A7 WA2 PT avparm@-y (h7LNT KIC OPTFI1TT
.0, £LL10G 190P° hP§ L71LG CATANTVFT PINIA STrF WPLU-9° AAeT £70C 10,94
Fr 909° APG Pl TSET AL ANI° APG PPNPT AT 0717TWC AIANTT oo\t 971, 3-0P@-
PASN M@ 4T A, hA. T. (b hA. 5.) [ADDISLAW GROUP LLP - ALG] oP0&¥F a§
YALPT G- ANAM ovlE eT0PS CCPET &4 10 www.addislawgroup.com geavanrk:

L (Y TGP oU-& “LIC 10,94 M (transnational law)”? P7L.a@ A A0 &LAT ENT A.AA.
N11950PF 0LL10: 7195 @NT WiLtmbara. 1@ The term ‘transnational law’ ... includes “all
law which regulates actions or events that transcend national frontiers. Both public and private
international law are included, as are other rules which do not wholly fit into such standard
categories.” “[&HC +A2¢ a1 “MF] WP LNCT AL e LCLFTT ogs ant+T7
LM 7 10 (OTRIILI® GNT° APE AT I ANI° APE MTTTE APV DATRINY LT
0T Pl PLOT IC av-ie oo i P71RITo> T WPTH° Pbb - Jessup 1956 lectures
at Yale Law School, quoted in: Peer Zumbansen, Transnational Law in Jan Smits (ed.), Encyclopedia
of Comparative Law. pp. 738-754 (Edward Elgar Publishing: 2006) at. 738. Text available at


http://www.addislawgroup.com/
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ey e PRACXCT LHC HAIE PANTTL mIT OHTT (aeAfT
NtolmS ANdAL HNAD: WTHAE SHEFF@- AL LA I°HST LNNA= LU Ph
HCE 791L7E A TANTOP TS PAAINNT oo F HET NHALYI® LA ST1T7
A

1. PATEXL £FIL OPPIHTT LT

A% Qoo o0l hio- 99a9° hAded 791& NCYT @ &07
ROPPANT= 9°79° RT07 PANT° hP&E 7918 LCPT ROA APPT ACFST° L7
GAYTLT Nv9Nd LL&ET a0 T LWPTI°? A7 40 ARLY <10 271.0h AN1SE
U 27918 O RT PAT AIC ALRATIC: FLT PHovANES AR f
AOA PPTTOTFO- 90 APS Par OP°P11T PoLh it GFo-=

(1) A.k.A. OFA.9°0C 5 +7 1993 NM°TA PHelov@ P05 L0-0P
AGeh £¢- 0P T1RRTLE AN hPs NI°9°1T:

(2) A.h.A. 07ICTFT 1996 052CN. PHE.Lov@ POLI1-ov NI T SA“TTF
LCET (“ADL”) MRETLE GNT° hPs NI°I°1T:

(3) A.h.A. 0B77 23 7 2000 Ot PHLLovd PheSh: Ne 75 T NN
&7 Al NAOCT 71T IC Ptécdovt LANS L FNNC
Ng°9°rt:

(4) PhGZN AUTEPE 1 071L PAG (I°9°rTE A
(5) PAUTS 54 RICT ONAMATT P9LTHOTS PASENT PADSTL, “Im0L0N
AT PAaP@- PRNE GAT° hde NI°9°113:

https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?referer=https://scholar.google.com/

&httpsredir=1&article=1181&context=clpe

NANC Aot QAL HNTFTAe CINLD AR L PANT° AT 71L& LCETT AavPAPA £9°F-LC10-

LCLC AR A 12019 ATL1S TEPZA: LU K N7LIF0T LH Pordht @gg° eaavant dL i

N0 RAINLI®: ANAM alE &7 oU-§ LavAhrk:- International Trade Administration (ITA),

Ethiopia: Country Commercial Guide at https://www.trade.gov/knowledge-product/ethiopia-trade-

agreements

3 P17 PhevANES AAFER S AOA SPTTOTO: 909° APG Pl N°9°1ET ALY NF AU ITA
+I0Z A= https://www.trade.gov/knowledge-product/ethiopia-trade-agreements. PhA¢&¢ 71L5
ARG TLLOEC L4112 (HY 1AL AL T8 ovCF NP0 ChAEXS TS W10
TLINVEC £4-1% govAlvE:  http://www.motin.gov.et/home

)


https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?referer=https://scholar.google.com/&httpsredir=1&article=1181&context=clpe
https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?referer=https://scholar.google.com/&httpsredir=1&article=1181&context=clpe
https://www.trade.gov/knowledge-product/ethiopia-trade-agreements
https://www.trade.gov/knowledge-product/ethiopia-trade-agreements
https://www.trade.gov/knowledge-product/ethiopia-trade-agreements.
http://www.motin.gov.et/home
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AAELe €Y7 h9lan RICT +CFH P9°TavAl (aoPs9® hoiéht: Pho-CT
VNS Feq78 nd°C P871. LN P71€ AICT AR Uid £IF
FIT0T =

4 Office of the United States Trade Representative, The African Growth and Opportunity Act
(AGOA), USTRGOV, https://ustr.gov/issue-areas/trade-development/preference-programs/african-
growth-and-opportunity-act-agoa [https://perma.cc/Y8]Y-C8AH].

Since its enactment in 2000, the African Growth and Opportunity Act (AGOA) has been
at the core of U.S. economic policy and commercial engagement with Africa. AGOA
provides eligible sub-Saharan African countries with duty-free access to the U.S. market
for over 1,800 products, in addition to the more than 5,000 products that are eligible for
duty-free access under the Generalized System of Preferences program.

(A.h.A. 12000 NOLPOT L E9°C AGOA A"Léh hAGéh IC AAF PADS L. 7700
AT P7L T hODA 1@z (IGeneralized System of Preferences program  eofiét
hPeT 19 WP 5,000 048 PCFT a1 AGOA haZé- 03T hae ¢tavime Phech
Vet Ao 11,800 NAL 9°CHT NAACh MNP hdlT 19 0LA TmPel, W10
A&CAN:)

5 N7 ov-& gaeAhk:- EU Trade Policy and Africa’s Exports, at
https://trade.ec.europa.eu/doclib/docs/2017/november/tradoc_156399.pdf

The EU is the most open market for African exports. Most African countries have
fully free access to the EU market. Other partners offer less favourable conditions
for African exports. Europe is by far Africa's largest export market and its main
customer. Thanks to EU trade openness, exports of food and manufactured
products from Africa to the EU keep increasing.

(RAD-CT VLT ARTED On, 7L NMN9° NG L 10 ROHTPE Chesh v1e-T
MA@-CT VNLT ME ONTF aope lavpe bl 19 6&A +mPol STFo-= hnneT
PAGRLN AICT RTIC PAO-CT VLT ML AREEY PO, 718 NLNAT °F 10-x
A@-CT AT ARGEEN TART PhANZCF NS WTA0-9° PG LT 10 AROCT
UL 102 DT rE P05 LN0-G haGeh 0L Ad-CT 27LAN@- 9°) A5 (14--Nch
¢tavll: RARNT RTC WLH OL LH AP0l j@-:)

5 &N7 U5 (10 21) Bevah-k:- From China-Africa to Africa-China: A Blueprint for a
Green and Inclusive Continent-Wide African Strategy towards China, at
https://developmentreimagined.com/wp-content/uploads/2021/06/blueprint-final-14.06.pdf

In 2010, China agreed to allow imports from Least Developed Countries (LDCs)
under a Duty-Free Quota Free Scheme (DFQF). This scheme was renewed in 2015
and is estimated to cover 97% of tariff lines. However, it has had a limited impact so
far. For example, while 99% of all LDC imports into China in 2011 were under the
DFQF scheme, China has imported little beyond such commodities from African


https://trade.ec.europa.eu/doclib/docs/2017/november/tradoc_156399.pdf
https://developmentreimagined.com/wp-content/uploads/2021/06/blueprint-final-14.06.pdf
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P WY RCXS HA PA UL L PPLT NCYTT  (import tariff
schedules)” N tPCog°: PhTLLh PANT° PG 71L& ANTSLC AT7L7Lmeavo-
PATILY LI0F %A1 N7 A“INLAD KTE, 271C ©NOT PCETT AemNP
RLLAI®?: 8 (1avP'rg° A SR LT PLMT RN NCYT AharAnto- (o
ANVEEeT POLAM- AhAT AR ET 07LAAT ACH, ANA OPTTOF® Ave-T
(PMGP) £791L AP rET a0l Whblo-t T PPLT NCOHT WNHPC AETT
271 00, TINTF ACATT PHLIT RIC RWILPTT 10-:°

LDCs. The WTO largely attributes under-utilization of these preference schemes
to complex Rules of Origin (ROOs), market access challenges and direct
transportation requirements.

(A.h.A. 1 2010 FLS OPLP-12 1317 aocy MG (DFQF) hanaer vie-+ (LDCs)
PCRF AT APSATE LY AP A A (12015 FEAAI 97% P46 P°L0F7
LOAGGA A LlovdAz: PFI° T AOhU-7 PA@- 1005 @07 10 A°AN A.h.A.
012011 heeaw- ¢LDC @f ¥e§ ni+-t+ °CHF o0t 99% Pfva- NDEQF A+L OC
UE: FeS (60, FAPF hageh LDC A%y ALrt NemT @+4n, A AANINTI°
TNt LFAAz ANV PAATIPE I LCPT AL PT PNIET PPLNTO PAR
FmFPTLIT 0N IC (HLEH PAPmTT avfd ¢o9.L1171 a0 £70F (ROOs): ee
+LLTE AFARCET RWHLUC APmTT 00EE 01C Oh-A AgPT b favATT
aONLCATT 10-z)

7 A77n LU7 oPlE LarAht:- hitps://customs.erca.gov.et/trade/customs-division/tarifflang=en
8 International Trade Administration (IAT), Ethiopia: Country Commercial Guide at
https://www.trade.gov/knowledge-product/ethiopia-import-tariffs

° uz hetv=
Revenue generation, not protection of local industry, appears to be the primary purpose
of Ethiopia’s tariffs. Goods imported from the Common Market for Eastern and Southern
Africa (COMESA) members are granted a 0 to 10% tariff preference, (depending on the
type of goods) under the Free Trade Agreement (FT'A). Tripartite FTA membership
among COMESA, the South African Development Community (SADC), and the East
African Community (EAC) members will allow zero tariffs and duties, which will impact
Ethiopian trade when it completes the COMESA accession process (timeline for
completion is unclear). Customs duties are payable on imports by all persons and entities
that have no duty-free privileges. In 2019 Ethiopian customs ceased its policy of reducing,
or eliminating, customs duties on imports of knocked-down and semi knocked-down
industrial inputs. This new revision has reclassified these products to be treated with basic
tariff rates.

RAACXEL FEe PT AT . 1o ient W78, UIC ONT A T50TE TN REavNAI°:
MR 2791 N9°9°1rt (FTA) ool W9°r2¢-d5 L0 heéh 294 Mf (COMESA) ANA


https://customs.erca.gov.et/trade/customs-division/tariff?lang=en
https://www.trade.gov/knowledge-product/ethiopia-import-tariffs
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2. PR CATANTO T a1

hiy +L9° OHLLT TSHP T 0PCH+ (A.AA. 02020) Adhoma-
PATONT T APEG L7 &40 PINLO<7 LE 0Tt PhER e Ph TN oo b T
A T LTS SHAT AL FTHGT ATHPA= 10 Y NEA AU-T 0AD- 47
AL OHii-A

2.1. %09° A& N9°9°1-1-T

AEXE 34 AT PATANTOP T AN hbe: NI°I°11TT OHél-davT O HPTE
Wiy @ 21 0PI AF (e AL 7T GT@<: 11 378 av78CLLL NNG-T
4 oot AL (LN 10 PUATT PATANTIO T GA9° APe NIPICIETT
NFLCII°: RISTO-9° 0LPm- 0L (¢ AN NI FO-7 130k mPboLd hh@-z 12

V1F UL 0FPT RTLE AFP® ALY h0 Ahh 10 Navf 0346 P10 AL 0LA
FAPEFPA: PCOMESA: 22N Asé A%PF “WNL0N (SADC) AG ¢9°Ne-P hGéh
NN (EAC) AQA V14-F avhhA eanteTi 019 7918 NP1t HE 368 ARG P47
LLPAA: LU WAL COMESA7 PavdadA 18T NmGe+T 34 (W4T 71L& AL
005 PALLA (VLEE aomSPEL LHI® IAND hLLAIY) = NPlLT 19 o eAATFO- NPT
AT ANAT @L VIC ONT ATLENITFO APPT 019N PLT LhGANE Ah.h. 12019
PATERL TN hop 1710 (héA ANLT° oo Ao OATITIme PR 7506
MATT AL P19°¢N PLT Pordin OLI° eoNPLt 7ANOF AeTIA: 8V AN ANGC
AILY? °CPT Naowl R 0346 Nt AN RECAAN:)

12 ' Won Kidane, The Legal Framework for the Protection of Foreign Direct Investment in Ethiopia,
Chapter 26, in THE OXFORD HANDBOOK OF THE ETHIOPIAN ECONOMY (Cheru, et al, ed. OUP,
2019).

1 ey7r SJ0MH  goavAhk:-  Bilateral Investment Treaties (BITs) that Ethiopia signed at
https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia
[hereinafter Ethiopia BIT's] [https://perma.cc/BB72-C4LL].

LM 35 NI°IrETT LALA: TICTT (11964 PHE.LoD+ Ch ALK L-PB.CovT CU-NTHT ChTaN T 7T
Ng°°rt HECm 12004k OF°9°rt HHnkA: WHYP° a6 AR W7L AG L0 Aéh IC
4L LT @ QU-NHT PRITANTOv T Q9P rET 01716E 0FSmA HRCaPA= 2y hody-=

12 31z hofy-= RILY KéF U-ATeD SR TANTOY T A9 LT h2016 E9°C +4.CoorPA= (12009
A 2016 avhhA 9°79° CU-aHe-T PATANTIOrE NI°9°rF RiT4.Lovd°: 1z hoty-=
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oV @ Yres L0 Aedn™ CU-NTETI PATAN AT GA9° AP NPT IET
AL PPHTT PCNLS AR ADT Aovn+A F00E ©L9° Lo (ANTSLLP
L1 AALLI° MLCHEN. A100F R7LWPT 11AD hLJOPI°::

PATER L PU-ATE T PATANTO T G APE AP 1ET TCAEI° FEn'® LB9°
o7} POPML 10 PHELDI° R APXK S P ave@-F SR TANTO T AT
A.A.A. 11964 OL+T hAZL %ot NAA Ah.h. (11964 1@< A.A.A. 11964
hgcoer? IC PHéclovTFo- eU-a bl PATANTOO T G09° hee 09917
%0177 WL T PP avlePE HCF P7.00LA 10z (1909° PavPavs Pw-

B rhgJe PATANTOTE PN AT had PC HFNTTO UL MLHO- SI0Z7T7 SU-aTeT
CATANTOVFF APCI°PT Nao-fe o€ eU-AHeT PAZANT 0T AP rET (A%LN T LA aPPA
EoolFa DA I PRTANFCS oot AAaoN0T o6 AChT (ISDS) A29.0-9° NASN PPLA
U PATANTFTE AIPPrETT RIS AGPLLLC 09°FLC10°T TLF P0AM AGPLST YT
ou-¢ er0f:- Won Kidane, China’s and India’s Differing Investment Treaty and Dispute
Settlement Experiences and Implications for Africa, LOYOLA UNIVERSITY CHICAGO LAW JOURNAL,
Vol. 49, 406-474 (2017) at pp. 445-461.

14 gu39° ATT 200 AGSh ATL UIL CATANTOYTT IAIA AhneT 02279 tavaag
TeAC AF® FACT AfLoror LFAN 07LA 0T AmPAL NPT PATANTOYTT
AP PET RAECT A7L15 RIS 0N ALCIPAE AHCHS U7 0U-¢ £700:- Won Kidane,
Contemporary International Investment Law Trends and Africa’s Dilemmas in the Draft Pan-
African Investment Code, GEORGE WASHINGTON INTERNATIONAL LAW REVIEW, Vol. 50, 523-579,
at 557-561.

15 ho-at e PATANTOTT NPT 0Fen21e UNCTAD eoLhtaet? P0n, A 7antae? 7

Ntaopht AU A7L£9°F PATF®7 Ph1 M1&T GHLNEA:- MIGA Convention1985, UN

Code of Conduct on Transnational Corporations (1983), World Bank Investment

Guidelines (1992), ILO Tripartite Declaration on Multinational Enterprises (2006), UN

Guiding Principles on Business and Human Rights (2011), Permanent Sovereignty UN

Resolution (1962), New International Economic Order UN Resolution (1974), Charter of

Economic Rights and Duties of States (1974). ANAm @°Z% ¢ Lh-ta@-7 gavahk:-

https://investmentpolicy.unctad.org/international-investment-

agreements/countries/67/ethiopia

Decree No. 51 of 1963, Decree to Provide for the Encouragement of Capital Investment in

Ethiopia, INTERNATIONAL LEGAL MATERIALS, Vol. 3, No. 1 (January 1964), pp. 41-44.

Treaty between the Federal Republic of Germany and the Empire of Ethiopia concerning the

Promotion of Investments, Ger.-Eth., 1964. [A. 70077 ATNLF T RECIYT 4840

STANANG NATELE ovhhA 01400 PU-NTET 90> Aeb& NP1 T Ah.h. 19643 [hH (3A

£1964 A-te-ECaeT 09°9°rt AeH0a e7Lmenll: PHY NPT CRTINUGT O P, ALY £4-10

Ag @15  https://investmentpolicy.unctad.org/international-investment-agreements/treaty-

files/1165/download
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oo N3 0P@G k. h.A. 11959 NEC275 0TNMNF7 oohhd hrtd.lovo-
PU-AFET PATANTOO T GA9° APG N9°I°rTE IC R HEX LT ECoPT A.R.A.
11964 P1é.c-lav-t OI°9°1rt A7& %L1 10

PECoT PLA oI P 7L0NTT AOHEET SATANEC (QAUNT) TP
CPPTT 0CL$ 2PH 10 1° PATmMNP 0LP79° PLi N0 0JT avhhi
ASC NATLTA PAAGPINGT oo&F ACYTT (LAA NNAUNTS Oer Tt
oA P7.5C AN N P9LLF30FT  NCYT AAhHtges 20

AACXE UATF @7 eU-AHT PATANTaO T A09° AP G NIt OTe.C-LavTo-
OF AACTH Gov 317 NAALT 03A AAA. 011994 haA 7 IC 10-:21 gy
NN LT IC PHeLov@- RUATETE PATANTOPT T G09° AG NP1 NNe- AL
PPA PavBav s em- NI°PYT 1-x (NG AL PPADI° A.A.A. (1908 1998 '1m-x 22
(47 Hovy 104 Pl 0L PRT ALTNC 1024 PANGT), 15T $L90.0 ALAM-9°
MNC LAA 1977 AeWP79°: A h.h. 19902ES £20009E ANCT Gavd-t 17
PAAI° APG NI°IITT 0Ll (0TI LLUNTS N HASH Ndve- P V17
PamLy11  TAY  TLET  CHLLTVF® GF®-: 2 PhAeXe 21 U
PATANTOO T GAT° AP NI rET (NG AL PPAT9° A.A.A. 11997 A 12010
A+ LR aohhA jo-z 2

18 1GA9° AL PovEavs @ RILUY PULF0v1a- CUATET SATANTOPE 0T (ECT WS
07hNF7 evhhA 11952 F4.C9° (11962 14.971. PSA= 015 (HY £4-10 815
https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bilateral-
investment-treaties/1732/germany---pakistan-bit-1959-

19 AA-ECovT A1t 1902 NI OF % 17 ¢hmbh: RiPE 2 (AEAP hAavd.09°) AG
RIPZ 3 (QUTTFS POP AG 7L ANav@-LN)=

20 he-ECov 0PPVE: 1902 TN OF %, 17 tadn: KPR 11 (hAav 0077 ool F
NCAT)=

2 PATELL-MNELT PU-NFET PATANT YT NI°I°1T avd.L9° (signature) AHY BavAh-k:-
https://investmentpolicy.unctad.org/international-investment-
agreements/countries/67/ethiopia

2 QA PAAELL-MNLT PU-NTET PATANTOTT NP1t ave L (ratification) AHLY LavAh-k:-
https://investmentpolicy.unctad.org/international-investment-
agreements/countries/67/ethiopia

2 W07 HEITLE DANT@: QUIC @0 AT 109 DI T0-0-NEA 3.2, gavAn-kx

24 eavp P (ratification) U237 ATIOF LUT £4-10 LavAhE


https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bilateral-investment-treaties/1732/germany---pakistan-bit-1959-
https://investmentpolicy.unctad.org/international-investment-agreements/treaties/bilateral-investment-treaties/1732/germany---pakistan-bit-1959-
https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia
https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia
https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia
https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia
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U-te9® N7LOA AN PUAT° APG NI°T°rPE “hALAPL P19’ (non-discrimination) +
“G /RS “LHTE RIA“NT>? (fair and equitable treatment): “P77&@4N? (non-
exporpriation): A§ “NAAUNTS (oot avhhA £91.847 PAoPN0F oo
nC% 17’  (Investor-State Dispute Settlement-ISDA) ¢72.04 PA7a0To» 7S
PAAUNT POP PO I R PP CPPTT Pk ST 2

hAILY 7B o &G 094 WPE 2T 221 R1é-+ QAUANAT2° P haaT
150z QAV-OFE W THen®18rT 27015 T O PP WCLT 04T A7L0I°I°11E
RI1PET APe-do LnfLAz PAPIITE  ATPPT Otovaqe AATLION NF
TNPLEI A7€ GLTT GTO k> avLI°LI° hCFAI°: W15.L0-9° (1T FL-50-
MATPPE hbi-do AL 27130 TeT ARPET (AAGPINOTF PavgF NChs: AL
heTF ARYET PPLATE AP ST AN

AR PUATET PATANTD T GA9° APSE OI°1TT Féh N9A8 17132
ampl 1215 0173-%1. A1CT (North-South) @g9° n3-8%1. A1¢F (South-South)
aohhA PULA@T PHATE CALA PULLLCH 10 ANLYIS 9NTLE 1TI0E
NPT NF%1L ANTTLLT APARI® NPT ANLS (8T IC PHLLT (LPTE
PLPE ANAITPT L hOAOT ADTILPT: A°ANI® hBHCAT7L N0 APLTS
£Covy OC ¢TLLT (oPPSTFa- 1@+ 27 gYg° ATLCLN he@TLAL (1Moo 017,
Orr oAl PA0A°APE RTANFTF M9 0d a0lk PP AU V17 oot
10 090t A7 FA® PULEeMITIOF VA 91815 RBLAT:

https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia

B AIZKCP VIS T4 GG LT PavEanC Lo PR AL L- v BT (1998) NF°9°rT AT PPCA LH
I PAACZE-MNZ (2010) AF°F°rE 10 U-akI° DY £4-10 AL ST -
https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia.
9°19° W ARIFE NEFA LTCT° PNLIE VT T ToPaag GTFa-:

26 a1z (2010)F &747& (2007): NREL7T (2005)F AdFef (2005)F AP (2004)F FCary
(2006)F Afc-hA (2006)F A&7 (2004)F 44748 (2004)F ZHCAZL (2005)7F AAR LS
(2005): £77ICh (2005): -EzH.£ (2004): -=Ch (2005)F (47 (2001): fa2% (2000)¢
TNCE (1999)F NPHCATE (1998)F FLG (2000 WBT (1998) AT MA.£7 (1997) N
UNCTAD @oHCHC ovwlt 0PL9° b HHCHLPA =
https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia

27 Wz hotv-=


https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia
https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia
https://investmentpolicy.unctad.org/international-investment-agreements/countries/67/ethiopia
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NAFENS (IANS P10 h1L7 PHICDF hPF ATHH 19 Poom-apl TJHA S
MUt9° FONTTD 909° ANCT LH%.E PHlLDF PO A QNVANFTF
A IV IEF Paom-g) AT Airine 11960PF Ponpavsf Gavd-j-
AL A 700731 10 AICT A€ AL0A 767 NI°9°r 7 “I757
48T A2CTIPF TAD Vi 9NI° Abs ALKTF Nomimt #5797 P rm-
PI09° Q709° 176" M-A PO-F> QAVNFTF A 3TN} Povmi) 156
ANPARF (A FONTPT APFn s 11 AT o7hhA  PHico-
P1Le BPad AT oY ATLLCTEI A (A €797 (Y
TAN- POLNNE ANTPNNFT X367 Nd A A2€70 TN oF3IRTFF 9407
Y LA

P10 At@o-dt ALt PANVTF®-  (paucity of intentionality) AJteR S
PLLAFTFO QUNTETT PATANTFOP T AP PRT aoFC LUT PAC@TLALT
hoopt A0t OLI° ONT ALLCIO-9°: 9°79° hTT 1A PLTIC AATY
N7t LTIAFIS: R ALK 012010 1297 U-A9°  PHiLove RUAEET
PATANT T AA9°  APSE APPTET  0LTIT ATSL0LE /i1 o0
ANF@0et AT AL AP 271.2mGNC 10 Y $LI° e A7LH1N0D-
V7L U PATOANT T AA9° AdG N7 LOLPTNTS hE9071TF @7
erhJ a0t o071L Feq hhhhaTo A8 17 f0LL Neorr Ahd AtcJP
U2 3P T 8CAFA= 2

2.2. (INe- AL PA@- Ph TANT )T KPR

AT (NG AL PAD PATESE PRTANTOY T ihl ov D+ 24 7 2012 94.9°.
foM@ PR 700 T APE £PC 1180/2012 AS PATANTrH L PG

28 ANDREAS LOWENFELD, INTERNATIONAL ECONOMIC LAW 536 (2nd ed. 2008).
2 Won Kidane, China’sand India’sInvestment Treaty Experiences, e 19C2 “INI @i 4. 13
P1mea:
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474/2020 1@-:3° gy €a9° M7r0 T1vk Hevr (11948 mh1 av7 it OC 0L 4
o+ 21955k PATAOTP T+ APP3? PHBavlm-G (1PLLE M APHav) Pava@-

30 phFANTFaYTT  RPE eTC  1180/2012¢  ¢FANA®F PR TANTOPFE  RPE P& Pav@-F
PATANFav T AP €. 769/2004 AG PATEXS oIt PRTANFOOTE (CLS PhERS
ATFANTovFT 17 SIRROLE 0ULINTCT 9°0C 0F L0 RTC 313/2006 Az PAPE 4.
1180/2012F A7P& 567 LovAlvk: ALV PhERS PATTANTaTE L £.474/20127%
govphrk: gU L7 hHY 04t PilDT PATANTOY T “INLFF RS AVIC @0t QAUNFF
A €274 aDT 70 4. 270/20057 (héA TzAz

51 QRO S oM £1955 M1 a0 7Nt
https://archive.org/stream/TheEthiopianConstitution/EC_djvu.txt

32 Decree No. 51 of 1963¢ hAg 09CL “MNF}@7 4. 16 Ptmeh= HOSE PATANTTT TNS
A0PT Ah.h. 11951 OAFEEE AS NA“LSh ovhhA (HLL10 POSETE AG 712 O9°9°rt
@07 HTO0CEPAE 0157 (LY £4-10 “ITTT LFAA:
http://tcc.export.gov/Trade_Agreements/All_Trade Agreements/exp_002815.asp. &V Ng°9°rt
011994 +4TMAA= (147 AT U7 £4-10 BavAhk:- https://www.trade.gov/knowledge-
product/ethiopia-trade-agreements. PN9°9°1k: hA3P& 8 PrLvtA®7 L71AA:-

1. Each High Contracting Party shall at all times accord fair and equitable treatment to
nationals and companies of the other High Contracting Party, and to their property
and enterprises; shall refrain from applying unreasonable or discriminatory measures
that would impair their legally acquired rights and interests; and shall assure that their
lawful contractual rights are afforded effective means of enforcement, in conformity
with the applicable laws.

(W E1915F O +PPL ®15T U-ANLHLI® P0A@-T +PPL RIC WIT ORI h078PT7
ATV PNLI TS N 0EPFTFo7 (Havaht &TYRS CTAT W @Al
TNFGIL RAVFOE (W AN CTFFT aoT9° P1 PPI° 0911 P°n223R SOV
@LI° REA P PUPF hCIPEPTT hav@w-(& avF@P AMVTFO-: K0 QA®- haen it
8L @A o0t PIETFO av(VF @-mFo1 (WP AN hW1%.409°0FOD- 714
ANT@-2)

2. Property of nationals and companies of either High Contracting Party, including
interests in property, shall receive the most constant protection and security within
the territories of the other High Contracting Party. Such property shall not be taken
except for a public purpose, nor shall it be taken without the prompt payment of just
and effective compensation.

PMIGTFO-9° +PPL VIC BT ©OLF W078PT CATFD TNLTS NHLT AL Pie
TPPT MKLAT O +PPL @7 MF OF 21 PAFSS NP ALLANTO 21A= AUHA
TPI° NAPT LT A.ONE RE19°E P91.0NL9° NPT AT PULhLA & T7PS
ATIN, A AghLA A.ONS AL1N9°:)

W75 AT HPPL RIC B2 havbiA IC 17185 LA+ pA 152 MEN (Most Favoured Nation)
KiPo 10 RrP& 4 P70 HA@D- GAA:-
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AL Ph “1o0 gt TlF PN LT Omt 1@ APE £TC 1180/2012
8707 PATANTO T RPE RTC 769/2004 (A7LTATAD) AG Ch X E7
R 7A0 PR 0C& AT PATANTov T D7 @1%%ele eoL0tCT 9°hC 0
£70 €7C 313/2006 ¢-+h 1@-: 33

hAPE. 097 Pav.f A&t TICT UAE PO prI R TANT T
T FO- APE. PLNC A4 ATANF T RSETT UL AT PT
A7L9LLN 7R NPPT §Fo 3 APE. (RIC ONTI 1 (@ WAUNFT AL
4990 1@ RTLLOP° QAUANT PULADT PN (LTLTOPD ATV BAA:
“AAUNT TINT AEXE ONT NTIA 276 AL £PA PRIC ONT OLI° PO
QAU @z 2235

1. Nationals of either High Contracting Party shall be permitted, subject to immigration
laws and regulations, to enter the territories of the other High Contracting Party and
to reside therein for the purpose of engaging in industry, carrying on international
trade, or pursuing studies, upon terms no less favorable than those accorded to
nationals of any third country.

PATLAGTT MPTS LI0T N7LLPST a0t RS AMNT Ale-T BT holelom-
PATET L30T NAIN U2 PATS. TPPL VIC BT OLAAT @ +PPLE VIC Nav0TG
MrGC R 150TEE 190° APG 7L OL° (FFPUCT W1.016 LLPLATPA:)

33 KPP 4. 1180/2012 A7+& 567 LavAhkx h2004+k APE N4+ T m?T eoLhiat?
fthFe (U9° AAAY):-
PATONFOvTT APE €TC 37/1996% PATFANFOvFT APE €TC 280/2002f APE ®TC
116/1998¢ APE ®TC 168/1999: APPF &TC 375/2003! APE 4TC 103/1998 (PhTFA
0PPTF i@ 71 KPE) AG APE RTC 543/2007 (PHTTA@: eOMm, 7L PLT “MNLIF 0P L
NREe APE): PATFANFOTE APE RTC 769/2012F PATANTOFE L10 #TC 270/2012
ATRUTC £010LT IO APE £TC 678/2010 AS P18F NPT KPP £TC 295/1986=
PSO- AL v PATENTS TCOT APE €TC 886/2015 10-: h1974 Adh 1991 NiNlo-
POILLT AN OPT 1 A@-P 10T Fevaht LV7T 01L& Bevahrk:- Library of
Congress, Ethiopia: A Country Study (1991), at pp. 187-190.

34 PhTANT P APE RTC 1180/2012 av)(L.f Lavhhrk:

©L KRIC ONT 7LND7 PO-p QAUNET A Ta0Terr+ oomT hG PHATE aopn
0704t 0@-bT: Pawn-ti AG PENTAE, TI9IC RS NCRT7 “14m7 1. aoFr7y
M TiA: (0 hS PAIC @07 A7AntecrrtF  evhhA  FIACT NGt
PATANTOPFE NAAR NCPT “TAAAT R785.0-9° 0P NT.FA laomdd° SRIC ONT
NAVNT7 TOSKETE 71089 ANdAL o7 (190 T7HAE

35 P TANT P APR: £TC 1180/2012F AP 2(4):=

11
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«pa-sp QAU P7LA@- L9° A7L7LNTAD A+ THCT-T1A:-

PO NTFA DL A ACEL 17707071 +7¢ V8 PPN V) POF> AIC
1,27 N) Po-3> KIC 1,2 MART1T PTA1TE.07 CCEFE h) 17775097
QAUAIT @G RIC P2Fo CCEFE o) (LY AFPR 70-0-4A7PE (3)
&CA +¢ (V)P () @BEI® () MPANET “I5FDI° QAVFT 72hhA
N2 PtPEoe CCPIE @EI°: w) A28 D QAVAT 7»$mL PL4N7
BET 1PLrt: OB KIC PPy A TPEPP 1230

PATANT T APE. ARIC OO QAT NF eHhak PA TN HCET T+
oL h@-p QAT IC £7L0% MPTEF P7LNG HCET A5 L7171 NCHST
0LLT ATLOMO® L) LAOPA:Y QS ALHL (PMLIT PoMO- LI
AILYT HCHCTF LHA= 38

ALTINC 024 AT A0NTF PATFO- PAPE. NenT PATANTOTF TOPTS
AAGNOETT QAeG T OFLITHT SF@-: PRTANTP T NPT AharAnt
MAAeT  PUATT PATANT T GA9° AdeE O°P1rETF o0r himeoet
TOPPT IC tTPe-l-01F PAD- JFPo R7L NF AWPT: ACAI° DA A Ta0Taor T+
POTS 07LL1ITI@ ATPo 10 KAHTE PATANTT A09° APG AP riT U7
TP PULLITHT MNANLTT APL-Lo AT NPT 10-: “oV7FD-9° +PPL OTF
[A 700 07 H7] A0NL (AOCH) ALTA=: A.ONL (A.OCH) P7LTFAD- 7 .. .=
2 PAACXLD 1 LA TOFOTF 11651 L1€ (HavAae (L1911 CATPO~7
hAPedd 17 WILTINTAO L1 CHE AQPI°MIA: “avio T (LY APPE
Wl PINLE TIEOTP ATANTR T AdHA TP (bl AMANE RS
PAEAP AONL LTANz 73 (lavPmAI® “oFF@-9° A Ta0T T (LY
Ri1P2 70-0 RWiP& (B) aowlt eolo0g hPi NoPE e PO tavmayy ey
NPLoLe avhd.d AANT? N7IATF L7917 O

36 2z ho7vi R 2 (6)=
37wz ho7i K% 65

38 7z ho7vi RKidZ 3 hhh 6=
39 2z ho7vi RrP19(1)=

40 2z ho7vi Rrdg 19(2)=

12
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A 700ty fav@-lh (Por@-0L) avCy Rhé-heS heandatd SP107 LU
AT NAOHINTTE PPN P909° APE ) oCPPT Pt §FO-: hag
praop o Ribd 90190 WTT NPTF PA NPA QLONLO9C (04T
TPO0LTT NTTOG §70WANT 1o%1en @+ (PP PRLEN PO 182 “LiNTC
N°%L/C PCLA U-A* N9° NTLmé-@« “PU-A 8IN7VN?? IC TPe-éN1T Aa@-=
“PhAT 2nheP?*? aeGA ho3-0P@ §7079N IC LADT NC PALL TPCT

1 PhCLA U= 1M9° FPh@- avi)pss, PN HAD- 1@<

The taking of property without compensation is not expropriation. It is confiscation.
Itis no less confiscation because there may be an expressed intent to pay at some time
in the future. If it were permissible for a government to take the private property of
citizens of other countries and pay for it as and when, in the judgment of that
government, its economic circumstances and its local legislation may perhaps permit,
the safeguards which the constitutions of most countries and established international
law have sought to provide would be illusory. Governments would be free to take
property far beyond their ability or willingness to pay, and the owners thereof would
be without recourse. We cannot question the right of a foreign government to treat its
own nationals in this fashion if it so desires. This is a matter of domestic concern. But
we cannot admit that a foreign government may take the property of American
nationals in disregard of the rule of compensation under international law. Nor can
we admit that any government unilaterally and through its municipal legislation can,
as in this instant case, nullify this universally accepted principle of international law,
based as it is on reason, equality and justice.

(PA NA 70417 DAL (W PDNE KRLLAI°: aPpoYt 1@z ADLLE Aavhd.A
PR AT ASC DATLUTA NF oot ReASINge: o121 S0m, VIC BTT7
Tt ATLONLE hA PULNGAD9° PU1LET ANSTOLEE URF RS VLT T
(evaoCh hPe: O V16T W1-a27°120FG 1909° A& m 12t PtdRav-t
eI T TOPPT PUT UGS aviNFt AdvhdA hAPTITE ogge
hGAr>Fo- 1AL U1 T4t APONL 19 LUPSHh: LY NANFET PAE-TY
ENPETFPA: @ av PNt 00T BIT LY oAl PoINTG1L aoET AT SO
RTTAT: PNTEEI° LU QUIC ONT 4L 10 KT PO avp vt Ph"heh b1T7
TNEF MAAY° APE @ NC PHPerm@-7 Pha w91 FA (70T o@057 avdA
ATTA: NO-9° AAE ovF 12T (ATL 1T OF U U7 9°N78F3LrTi (Ah-ATHS
05Ty AL PFaoNlA7: HPOLTE PADTE PINT° APG 1 oPCY WISE: 1 aPdC
AN PAD ALLAT°)

U.S. Secretary of State communications to Mexican Ambassador to the United States,
Jul. 21, 1938 as quoted in Lowenfeld, #1.6 172 “I7@F #. 28 ttmdn: 16 474-
475.

42 The essence of the Calvo doctrine is that

13
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NTVFFN “PU-A 67000 A Ta0TFae 77 91,008 (P71.0CH) AhA PrLhsno-
ha “o8 eo- (prompt): (4% (adequate) 4§ @m. 7 (effective)”” aoP7 hANT
7.0 NGt FPALTTT P17 100 aCPPTT ATPOD-RA: 43

[a]liens who establish themselves in a country have the same right to protection as
nationals, but they ought not to lay claim to a protection more extended. If they suffer
any wrong, they ought to count on the government of the country prosecuting the
delinquents, and not claim from the state to which the authors of the violence belong
any pecuniary indemnity ... The rule that in more than one case it has been attempted
to impose on American states is that foreigners merit regard and privilege more
marked and extended than those accorded even to the nationals of the country where
they reside. The principle is intrinsically contrary to the law of equality of nations.

(PhAT ANF°UC PGS LHT oLhviA®- 1@<

A7E VIC ONT REATOG fRRov R0, BT W78 WIT Favang 0P L0177t
oIt RATF@- R78 hiL? AAP hAd aomfd PANTF@-9°: (LA (LLCAVFD- PU1sE:
avE PEAFTFT ASCE ATLLLPCA AL LA ATE, PT7HA ha T2E AL
AL109°: ... NATEL 0AL OWF NA“LEN “MAT AL AaodA ¢HPPNLD- L7701 AU
HPT 2797 WFADFo- e0Am NG RS AR @t A0 BPT 07LAT 1@ gy
aoCy LAP ool FRrt £71¢-T NalATE aoCih IC $7L09 1@+ )

Donald R. Shea, “The Calvo Clause” (1955), 17-19, as quoted in Lowenfeld, #4.e 172
INFoF %, 28 ¢tmPbn: 10 473

3 NAHY e°CY PNAM “T0¢-¢9:- Frank G. Dawson & Burns H. Weston, ‘Prompt, Adequate and
Effective’> A Universal Standard of Compensation?30 FORDHAM LAW REVIEW 727 (1962). £ha
nee7r tevaht 0HL297. P99.mea® PAAS® A+s v avCy PCIJ (Permanent Court of
International Justice) 1 Chorzow Factory +4& A% fAM®@: avpss, ja@-: -

The essential principle contained in the actual notion of an illegal act—a principle
which seems to be established by international practice and in particular by the
decision of international arbitral tribunals—is that reparation must, as far as possible,
wipe out all the consequences of the illegal act and reestablish the situation which
would, in all probability, have existed if that act had not been committed. Restitution
in kind, or, if this is not possible, payment of a sum corresponding to the value which
a restitution in kind would bear; ..

(W78 AAY® AP& ANCG-C AG FHALT° N9AT° APE PIAIA &CL LT @Azl Pvl-
o7 £CLF Z10-0a0 ha 0 FFA aemT Pml-07 £CLET omAT (oo et
ATV £CLE 02409° §C APT OLTLTAD- V33 avavpp W78A0F €901+
w3 aoCyy PPH 1= (ALTE avavpn: @E9° Gy PUILFA WP NALYT
(LevAn A.LOMN NLTFAD PI IC +di-d, NRE and.Az)

Permanent Court of International Justice, Case Concerning German Interests in Upper Silesia,
P.C.1]J.SERIES A, Nos. 7,9, 17, 19 (1926-1929) at 47.
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A1& PATANTO T RPE LT (NE AL hat eU-aHe-T PATAN T PO
G0 hPE OPPPRT AR TANTTE ham-t TOP IC PALFP ARTF hao-g
A8t PULNE NP1 AAerN0ET ASTF 99la0lm@- PAANN STTrE 1%
(FCL 0LT) OLI° MA P&Th 2L LN T v P7LaoC@-F CeiT PLI°THEA
h9°t A72.0010 AL eadAx= A TaNTTE ACHCET Noend+ 0PLoLe
P04t R TANT R +OCAA (TONL.A) OLOH AATONLI® P7LAD T-5L
AL 1@ A FA0NFTE FOCH (FONZ) Wt LA 0PNt el PeLAme-
1T858 PTHNLAD- A (1€ O5.P0F aoPr AL 1@-: POPE7 ¢ PO PavdO7
4L A7L ATANTTE (.00 (M.OLY) A Ta0TTE 1HoL00t ot o
ATLI.ONE POAE. NN 178 (FHLLINT OP+ PAD-T POP-ET PP P aPONT
APTT ANFIS (oot STF evTT 4G PoLeNS@-+t PtavnhiATFo- PO
1797 P AM Neemed® 10z WHY IC OHLLH RS0+ PATANT O APE:
“NoP-: QaA@- L2 P’ (prevailing market value) 1770T PL1711@- aoCy (766C
03¢ oHAA a7 PMaA LWP9°E  theéhé O19F A7 PIT AhevAnt
PULAANTT OPTG NS HSSTT 17170 AR ALTE ATL7LTA avlaot
AT ReP79°: LO0AMT I7 T9C P7LP10+ TH.O eU-a- T PR 70T a7
TNF G0T° APE N°°rT QA PO 9°F hily FaP7 avCy hhbaem 10 R0
PA GAI° APE QI ha T ACPITE PPLOLe avCyT  (priority or
preemption) NC%F &0 L7717 NALH Ndve- T LOPoPm@-7 apLCT
4.9, ?71.2LC1 @-BP avavliFy (NI 75CLT) LOTGSA =

2y ANFANN L£99° °SANTI® PI1F @L P10 AAav)00T7 NAare T CoN-
1452 LONLGA:

3. PATER P £MC 424 LA@NNTT weF (COHT

A+ UAT N ATEIF PATF@7 &INC T Dé hAarN0ETF PtavphE 49T
07770k A.@LA SINPA: AILVI® A TANTP TS 79187 etavan-k: Adar 01
CFm-::
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3.1. PR TN T RANOET Ré.F T

PATANTO T AAPNNO1TF PovgF av 1277 AdoeA Nt NAAEL e AU-7 NNe-
AL PNt £701PT PULTHE (R TO0Ta T APE #PC 1180/2012 A5 NNé-
AL QAT 21 PU-ATET PATAONTA T GA9° hde NI°9°rPT OO 10-:

PATANTOP T APE. PATANTa T AAGPNOT AL 17 PHavahvt 07 PFA
T00 NEA AA@= RS TIPLNE OCATTIC RhEA= Y PANET ACYE
PATONTFTT G PLT  NAAPAMTS NAGPALH  AT7S.0-9°  PATAON DT
TNEFFLTFT DAPhAhA @O.H.+ FAN, A&CT PPH 10-: % (WIC @0P M T
U1 QAT PATANTP T GA9° AbG NI ET eHAm- (LPFI° AT7LHY fie
ALEIPT 00AUNT ooA4F AL FORTT PoLLACEH TT@-x

(/. FP P10 avCy NAPH. A7Pd 25(1) AL ATL7LhWHA®- +L11AN: <5/
GIFwI" QAT hA F00ForsE  IC PHPPH P47 hno- A704 Ano-
PA. 70023 e (LT A#ET PoI8A] 72117 AND-= 2 RAPE. CTHCTI° NEA
LU9° KM PAD- PA, 700?31 aP0Cf (177 PPLNDF (LA1L1I° “h7q iF7
hhoi firx  OhAST AN} PHOmD  PELLLA @371 Aha:  @eg”
PA. 7001231 £.,P€ A7POmT- @LI° A FNNT72F1 NTTNVI45LL A2ATT P1md-
PRAA 7201560 ANA 1w-222 %5 ganz ho Tk PPLNATFT AlkT +dhe @-0%
AT20T  PPLmOP0T LRI 180 HTae0FA= Y PAPE. HONT  ATPET
MAUNTS oot 291t eohhA A“Lid AaeraNatF hece 0+ ogd
haAIA ST QoA (NATIR avp1€ POLLF0TT AWML Nt
PATANT T DOLTE PAAGPNNLTT 0 F P@-A% VANTT 1L RTL7LTA
LL11IM0 = LUT RhaPANt (APSE. ¢FaoAht® A7Pd ATV N7I0T LL1°1I4 -

&/ VITOI QAU (LY APE ovwid PoRh2L A Zindtoc7t7
ANARF (14,800 2377 AR ARA P04 7
OA. 70071034 A8 TAY 180T PLELCH PPmlT ANT5LLP
@457 ProPaht A AhLTTr PoideAl oot Anw-:

44 ehTaN T KPP &TC 1180/2012 ATPR 25-27 Lavphhk:
S Uz ho7v-=

46 2z ho7vi Rrdg 2(16)=

7 Uz ho7vi RrPg 26-27x
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&/ PITTFDI° P4, LA 3777 ANLR7D, ANA ool AN1T-5€4P
w; PR PE 0T (7) Proe $5T ONP ANV LOMPA =

7/ 14,820 39277 L4879 ANA M0m PPl AN15CeP @k
L N7t A TR PPLPCA 73597 Al+EF QAUE @odso-
a7 NoPlT P7 I (019 (G) Fr7e P51 DNP a2FlA]
AN

W hoL Tk (Y A2P2 70-0-A7PR (5) ool t PPLl AlES o5 Fd,
A2L.0TF At WPt Poo3ds71 AOA 6 0270 Al +:7o-
hecnt $7 29°C (044 () 57 @Nr Postd, vl (85
PPCAA = 48

09 @Az AmPAL “LL014 OLI° mPAL “LiNT4 PONAD: A@- (19700400
NCce AL L0 APCNOF LTFAA: *° (RSN P4.L4-A PANTSLC NINCYT APE
a0t U7 NCS @Az 1$CE LT ANAN A7L7LTA L1avF Az 0

077121C9° arAl- POCS @A 2107 e 1COANT 10 “PALE. @i P79 o)\ h+o-
TIITDI” P4, C.A TP37,7F A Ds@F PUIRIC IS (10050 ooy} Povd 897
28,7 ANl 751

NANTSLELP aTISE W Hen®1é APE. G09° A+4PO7 PAAUNTS Pao7nt
PhAANOF aog R NC% 7 (Investor State Dispute Settlement-“ISDS”) A,
ALCAA: LUT ANPANTI® PAPE. 0HONT A7PPT 775V N71A+ LL191.00:

&/ (a7 PG5l 2ANT (MHOMD- 5HA iy PoI751 ao(lF 489477
MY APE aowld PPLng.e A 7a0tov 747 (1-a2aht Mavdt A5

8 2wz hoti R 27 (1-4)=

9wz hotri Kbk 27(6)= “6/n LT (LY ATPE T00-ATPE (4) oowlt PPLNOF Pavestch,
VAl NapF@9°: LI PHAMD: PGt VAN AlkF OPLONT Pav3~F RaA Hagirt
EATT W78WP1 QAUAE ANCS AEF “1PLA SFAA=” P0CS7 ONTC AT A7P% 307
Laop\ht::

50 2z hofpi RWrP& 27(9)=

51 04,840 CANTREC 71-77CoT APP TC 1183/2012F AFP& 48 “PHY APE ATPR 7
£191PTF WI7Lbm0E 10— 1/ VIFO9° 4% eULavA o (@ PANTSLC aearlf §CE
0Lt A72hA0  AMEF TIPLAN ETANE 2/ TIE@-9° (ANFRLC @A  PPav- eThOF
N0 O30 (1GCE 0T AHLhAN AlkI 71940 LTl 2

17



JOURNAL OF ETHIOPIAN LAw - VoL. XXXII1

N23947F aPhhiA  P7id “735@9° Anae 700} (oLt @deg”
NECEC LLFAx

&/ PLELLA 3T Pm-gr A 00T (IHFaPAht 07 i
PA.FONT0F  AAPMNETF  (19A DA B5rt k57844 NNT777
LTz

7/ Po-p QAU PR F00oP3 1 AN 0073 (IhT P55 AAT7
ATOm@ A1 @eI° ATATA 55t NT9PLA hovem I°CRm-
PIRLT A5 MATDF hoomdd® Po3.09.6 CIPGA 52

700 ArPo 3 NATANTP P h9 “0ATN av31£2 (“fork-in-the-road”) Nlerai
P07 K7L NAVNTF A7L7 PR TOANF T Ad WHALE PGTFm a8 LT
ALPCAN ALTAI® P7LADF aoCy POATHPOP 1@ CU-T W78, PHLYUT 700 hido
AHEA19° hhaepAnt 7eE7 271010 142 AhaT FAA:  gThe-9 NCS
PAM@-7 @Az GCL (Lt NLNT A7LL0@- T1€L7 heNAh av71L2? avCy
RTIC P65Fah a0 @lN 9°Com TLCT AL STAN PTLAT TPE ALATY LTAA
op PTA 10 LY Lt Om 9 “P4 TV hAhA”? (Denial of justice”)>® 1@+ N7LA
OA7S7L PU-ATET PATANT T NPT a0l IR 0l PO SFo- NAo-
PHLIITTT 0GRS CTAR WA (fair and equitable treatment—“FET”)
ocy7 TOT AL ALNIN SFAAESY BU 981E hNC PN PFTh AT1C-6T7

52 PR TONT YT APE £TC 1180/2012+ RI4& 28:

53 B7 70T Kr80doom@-:- (i) the denial of justice is essentially procedural in nature; (ii) it does not
require the State to create a perfect system of justice but rather a system of justice that could
correct serious errors; and, more importantly, (iii) the denial of justice requires the exhaustion of
local remedies and the showing of a system failure. [(1) &tV 74 OtérC® ¢71-04%T
Ot 10: (2) eIt 690 P PG Ta CO%T ATSLTC ALPT hag auhETT
ULENTNNA PFTh CUT RTLATC 10 PTLLALATDE (LNAT LT (3) P5TY 901
NA7L VIC ONT PETLEPTT 9. mT AG PNCYT @-LPt+7 £agA=] Jan Paulsson, DENIAL
OF JUSTICE IN INTERNATIONAL LAW, (2005) pp. 7-8.

54 1 FET AG %FY a0 avhnh PAD: 7T 1L70 H401m 10 AP°an: Phes-Aa-CT
VLT AmPAL PANGTL AT 7L NI°9°rE ATPZ 8.10 PoLhtaet7 LAPICMA: -

1. Each Party shall accord in its territory to covered investments of the other Party
and to investors with respect to their covered investments fair and equitable
treatment and full protection and security in accordance with paragraphs 2
through 7.

2. A Party breaches the obligation of fair and equitable treatment referenced in
paragraph 1 if a measure or series of measures constitutes:
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NPLLED P9IMSPP 183 182 870 7202 (theoretical) NF AL LA APH7F
+£2299, (P aAh £9130 Ahehe S 8L RTE:

NHALe LLBT° W7 ACXE PHiclooFFao v-h9° (21%9°) LU-ATE1
RTA0ToeTT APrET G09° AP4R@-T LAAUANTS PorTNT  PhAPN0T
oGF NCUT7 EHPA: (0PANCT %ok hWhdlov PU-aHeT PhA 700 07T
AT AR PULPETT (eP@0L PAANNNET & F RTbPFTo-
OPHoYr P17 0L 1F At 717 RLAN:

NPLoLe haoPavlePE  +CH  PLovN@75  HACHOY A A.h. 11963
PH4Lav®F PR ACE LTS PECAPTT PUATET NP1 RIarANt: Phaarana-t
G F Rrbe- WTLY N7 LL191IAL “A7¢6 10(1) hH.Y n9°9°1t IC O+LLH
PoL10 OHCTI°G CATINNG AAaeN0FTF NHFA (U-0k +PPL VICT oo 0T
LLN: (2) AAGPMONLE (HY o718 hAtdk T8¢ hoak +PPL 01T
0750 @17 ML AINIA ST 10% Lavg.Ax %5 WY (oobmA it
700 ATPET PANA ST TMN%0<7 ANATF TIPCS M%O- 99Lao0lH0TY
U 21AMNE D91k @OT PA PAGPNNT a&F Ribd LV NF OUPTE
N1k H4.Lo°0T A A.A. 11964 +PPL OITE NAUOTS (19070t avhhA
ASC NATLTA AAaeNOT PavgFTG av71f hANHH9® LOA AN LA
a8g° L) P M-z 5O

(a) denial of justice in criminal, civil or administrative proceedings

(b) fundamental breach of due process, including a fundamental breach of
transparency, in judicial and administrative proceedings;

(c) manifest arbitrariness;

(d) targeted discrimination on manifestly wrongful grounds, such as gender, race or
religious belief;

(e) abusive treatment of investors, such as coercion, duress and harassment; or

(® abreach of any further elements of the fair and equitable treatment obligation
adopted by the Parties in accordance with paragraph 3 of this Article. (A&7#
+eng°zA)  https://ec.europa.eu/trade/policy/in-focus/ceta/ceta-chapter-by-
chapter/ AFANF w317 PoLaoank: £791PF (19°066 8 ThiPh=

55 21964 AE-ECT NI 1902 “INI@F ¢, 17 ¢tmen: RiZ10=
56 A7L APMTL T LY PAE-ECTT AT PHdeevw- (| ICSID 4P N1€ AL APOfPT
PANT® 7 PAFSh Pl °NNC ao€dln h.b.A. 11963 hFvas~ 16 aAnh 20 NASO AN1
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AL A7LH1000 A A h. N11970PES 11980PF Gavd-t K ACXE P1L.i-davTo-
PU-NTETE PATANTOP T 09T PA9°: A.hh. 11990PF P+ AIPNPOPT
P3¢ AP NILVI® avhhd A.AA. 11998 P14.L9°0G A A.A. 12000 POLPO-
PAR £G PFRCO- CU-ATT PR TONTFP T NP1 PIT@- 102 2y NI°I°rF
PFELS CUNTET NI°I°1PT PavBavs F@m-AL ON°PrE CLHTTS ANT° hde
PIANNAN ST AT aemT ONT AF CTLININCONTT RTPe AhthAz

9(2). AAar0E NECEC MNLONT O+t ONT AANF MATT hiPPe
O15F A7L5® N7 PRTANTATE 4P0L (P10 UIC AT
AND- GCE T 71PN LFAA= ... (3). AR TAONTa TR avONg:
(av@lf) ANLA P7L10@<7 A ANGPANT (LY A7Pd 70-0 Kidbe
1 ao0lt N LLC g T NATFAE A Ak, 07ICT 18 +7 1965
NPT ALCTT Nt PHLL10T (NS (hheT
NIt YT evhhd 071107 PATAINTA T ApavanatT
aGFE GNP hbG NPT RIS 01T AnheLe €40 NHY
NPTt a0t FRRov@- P TANFOP T AAGPNONETF AT
APE ThA PA NC ALoPNLT LHLLEP PANIA SHPF 10% 8%
WHPPL M1 01T O 0T mPETT APCAN LTAA=: 0AUE 17
(LY KA7Pd Th( A7P0 2 PHavanto<F ho14-F Aavté havdm:
£V Th(l R7Po 124971 hePTI°: 57

2YU (11AD A7L903P@ h 1¢-%f PHOHATO- 0FLEG7T ANBE 10 9°79° AFh,
FeG eUT AT14-B PHNTFATFO (@FF P9°0L-(¢ 9N9° R.Ta0 Tt +402 KIC

57

NHhBL@- A0 hAZL Aovt 1£77 134 1@+ International Centre for Settlement of Investment
Disputes (ICSID), The History of the ICSID Convention, ICSIDD.WORLDBANK.ORG,
https://icsid.worldbank.org/resources/publications/the-history-of-the-icsid-convention
[https://perma.cc/Q2E5-797P] (last visited Jul. 11, 2021). QACIT: h1964- PICSID AF°9°rt
04T ISDS MAAY® A+E U £91L3-0P INC: AT2LO9° A7L 0N (AGAL VIC AL hh
“LaoNCTOF LH o0 ao1ET AACLEAMNPAT PATAPE TIC T APMC STAA=
Agreement between the Government of the Federal Democratic Republic of Ethiopia and the
People’s Republic of China Concerning the Encouragement and Reciprocal Protection of
Investments, art. 9(2-3), Ethiopia-China, 1998 [hi.v 04 Ethiopia-China BIT a¢-+0a ¢71.men],
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/732/download
[https://perma.cc/PBIM-VHTY7]. https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/732/ [https:// perma. cc /PBIM-VHT7] fn FeS e+afe U-aTeT ng°o i
f0AMm ATIOP LUT oU-F BavAlrk:i- NORAH GALLAGHER & WENHUA SHAN, CHINESE INVESTMENT
TREATIES (2009).
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oors e3ALTPEFT T8 (ovonT 418 (%62 §/0AE avgek 19717
eamNeat +LCT N.OALI®: FLq PR TANT T Ah, A1C @LaoPy F-L9°
CYUTE aChT RAAOMTI®= ALY 9°0N78E PANLE OPIFT “14917F PaoCy
TRLET LT POPFA MH ORI AOHSLEP T QAP NACINTrT A5 1C
hng oz ATTIFO-9° ey ATPE NNAUANTS NerFnt avhhA 0921047
AANNONF AdaeANt ATEXP N1990PF PLLFFo- Ch 700 TS
GAPPRPE N°IIET OHNTATT AL N9PAd 41€ N9°AnTT 27l.mPn 10-:

POTE® Gov§ K h.A. 120009F htdlec-t Q99 it-T avhhd Ph 1595
PZHCAZEN PATANTO T PN GNI°APE NI°°rT 1@+ A9k NNAUN-TG
Nev 7Nt avhhA 2790 AAer NOFF7 avg gt (-tavAht HCHCS HavGP
@-:

9(2). ANk NNAY® A75.4.7- hthehé @16F A7L5@- (P NNt
0t O0T WATMSPP Fhehéo GAUOT THESRT OLT1PTiet
el 0F om-NL ETANT (V) PON FPE NLNNNT AIC OLTLTY
NAMT? oSA®- PHPPL ©17 /0t o9 (n) TPPL ®I15F
hoLPo-T NP1 A.AA OARPOC 14 +7 1966 N8LPDS (WICTS
0HPPL VICT QAT avhhA 0700 AAGPNNETF ao§F hAg°
hPG NP1 aowlt OLtERavm- PR TANF T AAae 0T
aGF RAI°APG “10hAT ©LI° (h) (LY AT 70-0 R1PZ 2(A)
A7LtaAnt®- N PPL @15T RILT®- PhAY® hdG NI°9°1E hoSd
NAPT OATONFaY P Ao NOET aogF A hde TI0hA NG
PUoha R/0F  PATANTOEE  ncheT 1Lt 07LeatSLcat
eHenT1e  RWIAMNCT aohsm ACYT 1TL M@ L) Ogge:  (av)
N4t aFNF T LCET PAN9° APe 771L M PIAIA STt
L awlt (1712Ravo- LHLEP AN hPs LI ST R
(§/0)= (3) Anae 0t havdmé 04T WMLAT O +PPE @17 HAT
PNALYT B18LC PINCS £1L5m +PPL @17 P14.7C A+ (h-07f)
Bt PA@-F (WICTS 0HPPL UICT QAUOFT ovhhA o0
AAGNNOET oG GAI° hbq N9 WTPK 25 70-0 RIPE 2(A)
a0t PRILE M OTF 1D THLCT SPme-Az: (4) PINIA Sk @0
PG LT PUILAANT AT ONLEP mT a0t 1497
eUrGA= (5 REI87TS PNIPTE  4eo1. AOA  PhTONTar Pt
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AN NOETF 2784-F WAL (rFavaht A7¢PT (paragraphs) @<t
ATOAM- A%16-F ao&DT ATIPLA N9 kA = 58

LY £791 GNP APSE PIIAIN SrET L&t AderAnt (¢ HCHC 15¢T7
AAC A= ANEhA NLNA A“LTE b WA 0. (A2 A, hA) PHNTO- 1-07f
MNAVNFS WIC avhhA PL0%€7  AAar00t  AdaeAnt A.hh. 012017
AACXET PhOAND. SUTE RIPE oowlt R&CT 1@-= PHY hh HCHC 142
N LATC 27501 U NALEN1L L ATPML-¢-T ALFAI®T NANN a§C 17 1%
ZHCAZ LN PULTT @ 99,0 PANIN S7T1F /0T 677Gk ST A= >

NQAUNFS 19050 avhhA P7LEC AAGPNOT PmLLF 0T oo&ch (M9°VIC
P “RE ki L W7 (00N PULIOPO) L6T hACPIA OFL A POA
TNEF AT aemTT 1PONT TRE AL AF PChe il 4 W7T Lln 0L
@PAT DL oo (o PhL Mt 8 hilT LI OLPPOA PHT IO
040 Gt PUA P00 RNLE h.h.A. (12010 AL ATSHI° P1LLT LAPNAA:
NPT LH EP°C MAAPRE 08P WILI® PUATEN 49> hPb§ PRTANTTT
NPT PAges ©

3.2. P9A9° APE 71L& AAvMOFTTF DAooeJ-T

AAA 06ANEPE 2020 PAEXE TCAT (@ VIC THOMT LIAIN STt
PPAG  PUI0L.09° ANT° APE OP1rTT (MAFC Pmef® “RL@-9-Ch

8 Agreement on Encouragement and Reciprocal Protection of Investments between the
Federal Democratic Republic of Ethiopia and the Kingdom of the Netherlands, art. 9,
Ethiopia-Netherlands, 2003 [hiw 0%A Ethiopia-Netherlands BIT a¢+0a ¢9lm<n],
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-
files/1172/download [https://perma.cc/9GYC-ZQBF].

59 N AR PTONT avlE (IHY £4-10 &15A:- https://pca-cpa.org/en/cases/153/ [https://
perma.cc/455R-BWS2] A& 15 A=

0 NAFEXEL CoaLP V3T (Fevaht: PAFEXRE CUNTET CATANTOOFF ONP11T: (1902
TN 0T £.11 ¢tmPd = N A7L7LLAP@- 12010 AS 2018 avhhA L.E7N hét PU-ATET
PATANTOP T AP rET ehdlov L9 &7 X M990 L ATSTO9° QAACXE
ANOLEI®:  RILY CUNFET CATANETT QLT NAGHAT DICT eFINST Wi
bTLGAT WG PCh IC tdooo SFo-= Uz hoty=
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P7A TP’ (ee0A 9903 0P®-7) K0LP: 1 A.hh. OAIVE 4 $7 2020 ATEXP
PLO-eCH NTATNTT ovPA AMA VIC Pri= %2 AhA. TSN 2 +7 2021
LA hACEE “PIANIMA SHPFIG POCP hwe-C /°CoUtT AavL719] POa h PP
&PC 1237/2013” (WY 034 “PAACXEL PIAIA ST AP OLI° «PIANIA
St APE? AOHIA P7Lmen) AOLPT: 3

APE. NAACTLE 11952k Peth NdC hG 011957F P67 d NhC C/71-2°CoT
AT o0 e 8T RiG £701PT7 eTINNNNG 99108 ¢ oyt
102 %% (h ROn@ QUTT APE A.LOLP NN& (MATINHT @ “F(+A 47
hol.0a@) ALLAY® PH1A@= hF¢h® mPolr@ RHIC A% PPLav-iy
£791PF N766C “110t LFAT® AT APE: (-0 havaoHT RTIC 17 7004-P
FrHGo AH9° 424 ALTLM9°: S gy NEA HrdT 07102010 (A% APE
A% Tt N7LANTF @ &791PT AL 10-:

51 Y T4 AL LVUT 0U-4 LavAhk:- New York Arbitration Convention, Ethiopia Ratifies
the New York Convention, NEWYORKCONVENTION.ORG,
https://www.newyorkconvention.org/news/ethiopia+ratifies+the+new+york+convention
[https://perma.cc/YFZ6-BGTY] (last visited Jul. 11, 2021).

62 pr@-¢-Ch T TNT PAOA 71417 NCHC RHY ££4-10 Lavdtrk:-
https://www.newyorkconvention.org/countries [https:// perma.cc/4V2Y-88U]J]

63 PANMNG OCP P77¢- LT RPE €TC 1237/2013 [NV NAA “PRACXEL PININ S0t
APE”? ReTHOA P7LmPN]

64 939" ATNT APE. NANMHT O $L9° AA Pil4 £790PT7 ovan Pt (LPF9°F Al $LI°
LA 0104 L71PT19° (1FING TZd= g h°fv: KiP& 78=

R 78:- HLA700T PAANF® m7TF:- 1/ ha74x 3318 Anh 3324 0A 6CP
eHLIT 06 NG M £7.91PF RS hATPE 3325 Adh 3346 NA (LA+-Hoog:
55 ¢RI £I0LPTF (Y APE TNLPA=: 2/ P0tH-Hovg: 857 ¢eo1.avpn-tt
6 d NG 21-7C%T 1 £191PF hAhTP& 315 anh 3197 350F 352F 355-
357 AS 461 LY APP: FULPA: 3/ LUT RPE 09197 TISTF@9° hA Y OLY°
AP ANG-C LY APE @0t (FavhhE: 15T AL 12711 heS & TFo-9°:

Ri1P& 79:- TLR9UTT PANTF@ - PACP @OLI° AN STt h.LET OLI°
NZet IC ATFrtE PATO GUTT RPE 091894+ P67 ch AL 21-0C%T
£19PTF LUt T TFPA

65 APE. @L AN TLATLIT KRSLM9°: 1z hot-+ WiP&k 77% KiP& 77 WY LAA: -

oo D8P &1.21PT - 1/ LV APE (IN¢- AL NaoPi (4t PHL.Lav SIANIN S5
NPT APE. hovo-ak: (&1 (N4 &PT a0l 7L BPSA: 2/ gV PP
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9°79° W07 APE. h&tdh NhC m+S NGt NG 271-2°CoF 'k IC RePé
Wy eoAh ®CTrE? 0L.PAL°: NPCH P0L8P@-7 PLOCCh DFO. 77 04D
AL PTLELNEAIDT LUA OTHUNGT av NI T &CHT TPLA £791L M7
£1PTT mI°C AL 1T hafl ONg Az 7

APET ATt ANLAL WPHVFO N7 00T R7L50 “hIAIA ST7rHs hocd
IC (FLLPH PB04% GAT° APGE AWe-CT7S aoCPPT7 FAa0, N191L49 01/7¢- AL
£ ATTF7 TGN AOLAL (oo 10-: %8

3.2.1. P14.9°2r1 o(7

APE. I dhé-PS G0T° APGE PIAANA STPET AL 14.997, 10 APP. GAI° hdPe
PIANIA ST1HT 07U rer @ OHPPE @1 PIE PLHIN NF AG/DEIC P
A7FIE 999.£.09°0F7 03 (71MevC @< ©°

£7¢- AL NaoPh (14 PHE4 LININ STHIT ©0L9° PaAIA ST (Hevant
NFCE LT Naodet AL Ph 1A¢TF PACHC LLPTS AG PHIM- @ALPT hLART°
2V APFE hovw-ark: 4+ Mg vIT a0t e3-0ie: 3/ 8V APE hova-alk: (4T
PAAIA ST APPTE PL.000 @LYC (LLT AL fi APPL @ITTF (LY APE
a0 F AaSTT a1V ST AN

66 United Nations Commission on International Trade Law, UNCITRAL Model Law on
International Commercial Arbitration (7985) [hiLy 04a “UNCITRAL Model Law”
APH0A £7L.meN], UNCITRAL.UN.ORG.
https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration [https://
perma.cc /4V2Y-88UJ]

57 PhACXEL PININ RPE: 1702 “INFOF #. 63 ShPaom: avPpLgoi- “h Te5f
PHPONTFTF@ WG LALPFTMT ANI° APE: NP°I°ITT TR AL BLANYE

87 2z hoty-=

88 2z hoty-=

5 PAEXL CININ KPP+ 1702 “INFDF %, 63 ¢tmbn: A1P& 4n

1/ K7 PIAIA S99 DY 0FF hbaeankt 1A75 £2C P.0L8P WP 909° hds
LANNA STrE WIEPT BEME-A: - V) TPPL DISTF AN NP1t (194K a1V
OPT PIE M OFFO- (AT CEALE UILT PING APTE Q) OAA ST
Ng°9°rEk Ptavim NI STk VIP avpaven, ML (1771 OLI° (DA ITFrT
ONT i PIT 1LIPT PLL0°0F@ ©L9° Ahav 00k HIAFOTS ¢4 CHOT
tHPPL @ITTF PIF 0N NF @B UIC ATHE &) FPPL 01T AN ST
N9k 8L hA7L 0AL WPk VICT IC OH2PH aoPr? 1FIAK (L.N"1av-: 2/ AHY
RIP% TR LOA HPPL @IFT hA7E 0AL LM 0F PATF@ P§ ATY

24



PAAPES &HIC 1H.98 PANSTTE D27 PFii- 7987 A FNTFPH A5 PIATA 550

3.2.2. PIADA BFrl NI°9°% 6CI°F PIATA A7l N9°9°21% NN“INL.09°5
24090« £2ATEG IeAl PDF (NPT

PANMAN ST APt APOLTTET RWTL.LTT PLOCh DTATHT 606 avLL
ATSANT NLLIN® IC FavAdgF OA@- avphh: PIAAIN S5t APE. eVUTE
OreE NTATAAG PHov'rT PavlE av W 2Co%F NovdA AbDDTCIR 0015F
H&I° A@PST OAPHA=7" 0710497 aoph “Ph0HCLN ATFIT?T R1SY
09T HCTHPIA: C... TTFO (ATLLA 71847 PalF AO-OF OLIP°
NAMDTEINE 0197192 En 0ATEhA ©L9° tordde (r HE&PT TPPL @I1FT
PULLLCIT PavLE avdni avplp ORIC TOVFT G @< 2771

PANIMAN ST NIPICTE <PU1L0G @LI° +4.9717 hAGePE 142 PolaeAhto-
/0 hAONT ONHPC PIAAIN ST APPPET 44991 GF®-: 72 9790 RTNY
AU+ LANIMN ST 0PI 14997 0U1LLLC1MT PLo-Ch TR TNTT RIPR
II 44970 “1€47 LWP79°: AN STrET A°PrF 14971, AT1€:41 oL
@457 NALAM@ RhA DADNT AP aPaoiF; (D F75CL) NATINPIPm- 1N
NLP79°: APE (ATPR APédd AL ADT ALCAA: AQMET (7LhTho-
PATPE APLLPT OO RraPANI AT

MA7E LA ST 09°9° 1T OOT 191.0LP RAaPN0T AL AGCE
0+ 1N APCANS AT (aBavse LLE avP@7e LN STt
NPT PATF®- (1aoPr (IO R0 a3t R1SANT + PP~y
hel /01 DT @-&P (171247 MM S5 09°P1rE aow /it
TRETOT RTMCH A LATNITo @10 73

CU-7 RTE, oY A8k £791 (.SC F/0F .. PN STt N9k LTI
OP1 LH 827 AT e FAA= 74 ero-e-Ch 70717 L9 A748Y 070F
LTNAN:-

AN OFPrE PCOT LA POHIN 03 AS 9°79° PLHIN NJ SARAT@ Ut
¢HPPL MITTF v @NF avGsf NF WIL PIF PN NJFo- +LCHT LONSA=

70 2z he7y-: Rib&k 6(1-4)=

Y Wz he~ Kb 6(5)=

72 %y ho7- Rirbk 8(2):

73wz hoty-: Kbk 8(1)=

74 Wz hev~ RrPx 8(1)=
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(LY RIP& aowld (AN SHrE 07145 158 0L &CL 1T PN
A78.3L TP NPLONT GCL NE PIAIAIA STt 09CTE PO PMS
LN PMEAING @RI° ALBI° PUILTA aoPET MALIIm (G
hthehe O15F 07850 72 aoOlt 8% 1IAIA STt Wi9.4.5
Lavg P75

070,710 O HLLLS T «“P2 £MS &4 (nulland void)? P972-110C (inoperative)
OL9° N.4.09° £712TA (incapable of being performed)” ¢oLaF PALT47S PAT
TCTHI° ANL a0t P0E ST 75 Uk A% 17 MALTSTS PA AL avoq0T
eHLLANE Ch ALTN TLTZAE PAATREL h AOm, PPAT AG-0TFT AI°T
A748L41 N9Ae N@JF@OP°:  “RUACT P71£05F 718G @LI° A.4.09°
LI TA? 0Tt PAT IC tavqag CTI° CLH A PATT FmPTLA =

205 LA ST 9P 1F NAPT L a0 PANF GCL L 10 RN PIAATA
S M%O- ALA0- 152 APE. PL00Ch DTRTITT 497 07124 1%
Mgt AP0 NTTO- W&t oINS T LCET PhANT® hPE 791L M
PLA £7I1 AFF7 CRAz PPLA M ATPX 16 ATV N17INT LL71°1IA -

TGO AAMFT (&0 @ONT QA Fie:- (1) PIAIN STt 091t
mFCE AAPTCT AhrARt PULPCAN  HIOPT MmICC  TNG0-
AT AeONT AONT STAA:  AHY A0A 0N @07
OtPLOm- LIANMN ST RIPR NWAAE NI IEE RIPPT i
-0 A7LPaD (P91t LEme-Az: TGO (°P°rE (@) PD PMS
4.6 (null and void) 1@+ N7IAT aP@Nr PAAIA SHrE RTPAT (v
A0 (ipso jure) PO ALAMD ALTFAI°: 77

LY ATPE TGO AN (&0 ONT STAA £7LA@F7 (competence-
competence) @PCYUS NPT @A PHAPS &7 PFA (separability) eraa

7> Convention on the Recognition and Enforcement of Foreign Arbitral Awards, art. II (3), June
10, 1958,21 U.S.T.2517,330 UN.T.S. 3 [hi.y (34 “New York Convention” A¢40a £7L.men].

76 NATLY CONT AL PHLLT @-ALPTT holhtam- 9°78 7175t  eFah:- New York
Arbitration Convention Court Decisions. New York Arbitration Convention, Court Decisions,
newyorkconvention.org, https://www.newyorkconvention.org/court+decisions
[https://perma.cc/A9QB-42UW].

77 UNCITRAL Model Law, A9C2 “70F@7F €. 66 ¢tmen: Rib16(1)=
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P9 F3OR 7 U-AF OCPPTT PPE. 1= RILY UAT PFod  aoCprPT
ehe-RI° 1 PG09° APG PAACIA B4t 0hl COHTT PIS P00PT GCFm-:

OPEES LWP7 AT QA 272 (L.PLOJ° CAATXLD APEI° TNGD AT
i+ aPONT ETAA PULAD7 avCyYs NPSO- @-A PTHAPS &(0+7 OFA 10 P9LAD-7
MATF @7 avCy Rtk PPH 10-:

HPPL @15F avhhA 205 PIAIA STt N9°9°1T av§C hAarGCT
MI°C LT LTI PAMT AAT 0L PATIIC (1LA@- AL 10%a-
PaPDONT ANT RA@: ALY %2471 A.OA (A7L PG @A ONOT S0
PINMN STt RIP& PG @A RILTA? ARG LT RILFA @A
LEMEAL PPGD M LT AG PO LHAD aoPT AN S51E RTPR7
PI W1%.LMN AT L&N WTAPT RELCID-9°: 78

YIC 17 LIIAA SN1rF M0G0 D&/0E AP @17 197190G 57 ¢Foann
ALLCID RTLTLTA h@Su- avy @FAA=7° hHW ATIC RAILYVT U-AT

78 QREXEL CANIN RPE: 1902 NSO #. 63 $Tmen: Ar1P& 19(1)=
7% 8y Ued LA 3PE Ph9Leh VIC §CL P3P 148 10-:- Kulukundis Shipping Co. v.
Amtorg Trading Corp., 126 F.2d 978, 986 (2d Cir. 1942).

(b) If the issue of the existence of the charter party were left to the arbitrators and they
found that it was never made, they would, unavoidably (unless they were insane), be
obliged to conclude that the arbitration agreement had never been made. Such a
conclusion would (1) negate the court's prior contrary decision on a subject which,
admittedly, the Proclamation commits to the court, and (2) would destroy the
arbitrators' authority to decide anything and thus make their decision a nullity.

[(A) PFCHC TCHo av§C 8L AAIA STT Wht® WG Lo AI8ATLALT
heavgav-: CATIMAOA (A NLT NAPE (PC) PIATIA NP°P°1E LET AANTLLY°
NAD APLI°LI® L1LSN= ATV GLTE avf9 L) fi- (1) GC& Nk +LI° NA
Wtaeqag 152 NAPE. (HFOAM@ AATT a0t PAM@-7  @-A% 990,947 LIPSAL
ATRUIC: (2) PN SFT OTISTF@-9° 14 PaeONT ANSTOT 29.8MéS
DAL ETO TP @-LP CLCIPA=]

Philip G. Phillips, The Paradox in Arbitration Law: Compulsion as Applied to a
Voluntary Proceeding, 46 HARV. L. REV. 1258, 1270-1272 (1933); Philip G. Phillips, A
Lawyers Approach to Commercial Arbitration, 41 YALE L.J. 31 (1934); GEORGE ]J.
WILLISTON, WILLISTON ON CONTRACTS 5369-5379 (Rev.ed.1938). Although this case’s
significance is on separability and is now outdated, it’s description of the competence-
competence anomaly is still instructive.
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aCPPT ANANT CAACE PO APE OHNHA® AdllR NAA ST Phl
AL70 OO UM TIC P10 ALie ALY TET av6 187 hAOmy°: &

3.2.3. ATATA £Fr N7LPC05 N7LPCN 74P T

Pl mPoLF7 Phovahk: 0l TSETT AQePANE PATLCh mPAL &/0.F
AAA. (11984 O““LTHAFTIS (NAC? AL @-427 hAAd LH Z9°C hiv +L&9°
0207177 ADAIN STt eon1N® eo1ePC HNAD- 10D Pi0g TSET
NPLH@® APTPTIN (10°LL AL GF@-:

M“TLHAAS AOAC”? PACHC 152 AL mPAL &/0F “CACTT M1’5% (lor0A
P03 OPOF PhTLENTT PF1E O-LLCS PATIT TOFPT AP aonlt 1914
PO Ph0 PPRTERT NIAIA STrF A2 AIL7LTA Norqds AN9° hdbe
NN SAPETE (19LL0LFF A (1N&ar? hG HTF? avhhA (1Nl0-
ncnc eeavlm- Lt +mSNC ATSPTA A&CAN= B

PACL LD AN STE APEI® 1FIACIA ST 071232 HCHC 15017 ASF
AP A PULNTAT AT AIAIA ST AePCH9°:-

PET I P1H%LFT PAASSTTE PTG PO-Ch 145911
POTEN 40T 1

PG AT

aNAC AL P7LAT @-O%E

£79L “W0eT AL PTLAT @-A%E

AR S

80 aofl F Q@ LA SHIT £71-i NAAIA NPT h4909° IC OHEPH PGCL AT AG
PIANMN ARV TLGOANT) 9°7 a7 RTAANT AGPAPT Lavl9°-Ax (Y T4L AL (1M9P°
At U0t €CAT PeLhtit §F@-: - Fiona Trust Holding Corp and Ors v. Privalov and
Ors [2006] EWHC 2583 (Comm); Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 (2006);
First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938 (1995).

81 Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985).

82 9z hejv-= h76 473-73=

83 gy NeeasEk N Wilko v. Swan &C& A70hT ¢HAM@-7S O $L9°F GCE&TF P+avah+a-7
RRTANTCTT LU7rE 9LaphvE 80T AAIA ST hePLFI> PLADT L7 Bhc-Ax
Wilko v. Swan, 346 U.S. 427, 438 (1953).

84 The Bremen v. Zapata Off-shore Co., 407 US 1, 9-10 (1972).
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AN 1427 RIPC AmPAL Pavlt T80T1

ANVTF8LLP OhTF: AR U273 NATLPL (PCE

P79 @£ CS NT¥T 7NP:

M A%LovANFFo AQTSLEE ANAT (FFOm A7 OC
POLALT ANTSRLLP AAaraN0£7F:

10. 0IAIA A785LF€ N9 PHhaha daeT 180T 8

© ® N o

2V HCHC A.A.A. N1980PF @L9° hH N4t NHALE P17 heaeT THCHLO
Ni%+ IC +orAdLTt hAA@-: APHoPT Paval@<y PG +094 71L& 1AL
GAYF N99°F 071010 $L£P° N“PAD AG NPT?8° ol AL PHONI®-T NavdC
M LHATNGT NOAC? AT0-9° 0€CLLMT L. AOEN RS BCAT /A LeNT
”RANTSON AT aoWINTF AL 15¢ (AN ST A2 RIL7LTA (vonNts
909° AP4P HPNLTTT NTTO RhLE JC avaldlav-: (1450 LA $LI°
N A7LMPND- NACL LD AP RT1PR 7(8) AL “P791L @£ €S NTIT»
58 NMAIA S5t ho1e3e 18T 4CH et Fnd T 7L 1458
A&C1FA= N1980PF ONH VICT 1% HovGP 6L 1T 291944 aPCrPT7

85 PRAPKL PAININ ST RPE: 1902 “INFOF #. 63 ¢tmen: Kibg 7=

86 Wilko v. Sawn was overruled by Rodriguez de Quijas v. Shearson/American Express Inc.,490 U.S.
477, 486 (1989). (“Our conclusion is reinforced by our assessment that resort to the arbitration
process does not inherently undermine any of the substantive rights afforded to petitioners under
the Securities Act.”)

87 Qh@-cT MET @NT NAAD: QARTHY HEPSR ANILEPT “M0C-6f LUT ML Lavihk:-
Komninos, Assimakis, Arbitration and EU Competition Law, (April 12, 2009). Available at SSRN:
https://ssrn.com/abstract=1520105. “All these elements of competition law had led in the past to
the exclusion of the arbitrability of antitrust-related disputes, because of their public policy (ordre
public) nature. This attitude, however, was reversed in the 1980s and early 1990s and it can now
be said with certainty that arbitrability of competition law disputes is generally accepted in all
jurisdictions with developed antitrust regimes.” (“¢£9°> (LA AIHY V-t P@O-LLC v LT
PTAAN 700, 008 PATD- (100 NOL--LEC (anti-trust) IC PHIGF FAET 1 IAIA ST
AT8L3 % ghahA INC: U7 A7, &V Aeeahht (1980PF AG (199097 avBavif AL
FeAAN AU LE hO-LLC M7 IOC ¢T£0H AMaNETF (AN @G JT NhmPAL (U-AI°
P804 04-0-€&C (anti-trust) PU NCAT AAVF@ VICTF Ui +PILTF AT78AD NACIMT T
a1 @FAA: ) Citing numerous useful authorities beyond the US cases cited above. Some
more useful authorities cited include: in France CA Paris, 19.5.1993, Labinal SA v. Mors and
Westland Aerospace Ltd., (1993) Rev.Arb. 645; In Italy, Corte di Cassazione, 21.8.1996, no. 7733,
Telecolor SpA v. Technocolor SpA, 47 Giust.Civ. I-1373 (1997); In England &Wales, ET Plus SA
etal. v. Welter et al. (Comm.), [2006] Lloyd’s Rep. 251; [2005] EWHC 2115.

29



JOURNAL OF ETHIOPIAN LAw - VoL. XXXII1

0eqC NALN PH@<7 A% (170.94C aoAh PAACA Lo 92013 APE: P46
L4 aCPPTT At GHA:

(-taeadg, aoph- pieT Fid b NOLE AAIA STrE 0712PC0 HNA®- Wt PH-
HCHETF ovhhA 0700 ATPR 7 °C PHavAht@<r “OA% U3 hATéPL
MH+C? PANTSLEE ONTi AWT.0-9° 700 ATPE 9 +°C etevahto-7
“Ner? A“LooAnITFo- ANFSLEP  RhAT  (Fem 2AMNT 2C 9L
ANVTSLLP ANGPNNET? PoLATF STTNF A=

OLLT 27LOM- M= T 1T OLI° &/0 AT PULAMTFO P9 TCTIPT PhINYY
180°F 97 e00TT PULONEF LWP79°F ANFSLELP @A T NN S5t av et
NAANT @ 182 (PLITFT MBI (LWP7 IS N0t 10C= 58 AdTS5LeP
O F AN ST1T 091232 1SET P10 01PLo-T NAEEE NF ARLAT =
OwlEG PPIexd® AHPE PAOA - 2CYT I eT ete0nT (AAAL)
P195@ NN HovF P4.L7H0L Ml 10 LU-T KT, U7 PAD PHOv1@- WM
M7 AOVFRLLT B0 T (LPF NIAA ST W75.5¢ aoedl 10 7 /C 1e
0C7 LVUT ANGPARE NPPA A7V 090 04:A:-

PAGT AT Ar°CT Ra 3T 04.LT1AL 0hl AT Omt G0NT° APs
CHT PAF® ANFSLLE O0-T NN ST A8 FRI° LTLADF 18-
NAMHFD- PPI0 10 P§Fh NG hT ATATA ST 1718PCN-
TS¢T AL 04T (WG AAPC) (P oA L1110 (L.§FCI°: RWILU-9°
ALY £791PF (taeadg Andt F-¢he THCH° SHAMNT @ (LWPr9e s
PLLTNE &/0LFT QAN ST P1ePCH TASSTT ik oL Lh
ALMNQTFO aoptPAz: (OM A AIAIN STt L918PCN T8¢
FNAD 299 3¢+ AN1SE (1 OF h (£791) ONT (191AS TAgAo-
phbaom AT ANF CFo= 0PCOI° OHhAND: P2.L708 PIAATA
S 9 o0 gUT PULADT @Mt hAtaoantge 8O

88 (P L@ PATERE LA 1 AL PNAM TM1E-EL ATITTT LVUT 0U-4 LI°ANE:- Zekarias
Keneaa, Arbitrability in Ethiopia: Posing the Problem, J. OF ETHL. LAW VOL. XVII (1994).
89 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 964 (2nd ed.), at 957-1045.
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AP 0LP79°%° PAFERE PIAAIN ST APE OFPLLOT 1é- NamfU Ly
52 NAIA ST1rF AL P7LTA® 1908 (h M4LPL NF 10 LAA=
aorrg® &G 024 Wk PANTSEC @0 T @ U PIANIA ST1F RI1PPT
+4.990. LT PN ST AP OTPA PhANAOT AR AT N9A8 hé+L
NF 1@z

N4 QA@- oo LU7 180 P7LPAD PAFONFPTF APE ATV 07IAT
LLIVINE €2/ PL.LLA aFINVE OB R TaNtarPET (taeAnd 9910
PATANTF T RAGNOET (AN ST A7%.4F AN ETAA=: 7 gy
RIPE AOFSLELP O T “Nm NAFLPL ONFPC? AIAIA ST P712PCN-
AT orCTFo7 NTLLIN®- LIANNN STt RiPR 7(7) IC MIPC 010N
191AD PoLLAPD- PN Sk AP (NS AL hPA N3 NLLLA oot
+RPE etL Lo W TGN TET eravak ANESLEE OcT (AN ST
AJ e ATL7LT N 1=

MACT NARTE Ame P7L10VFD- PPAAPT HCE NG SF@-2 0710877 17¢- hPF
®PTC 678/2010°% A7ovAlt: ANANTE LA RT7PX ATV LAAI- “T15¢ (194
©-2.2  A4F NAFA MNF°PrT OO (FaoAt®- 21-7Co%F it (1FIAA
St 3 e LONSA: NIAIA ST PULAM® ©-0% oo lAS \HPPL @15
AL P05 BUGAx 7%

% A706C PN07 v LevAhk:- Law No. 27/1994 Promulgating the Law Concerning Arbitration
in Civil and Commercial Matters [hereinafter Egyptian Arbitration Law] available at
http://www.crcica.org.eg/LawNo271994.pdf [https://perma.cc/3ETQ-64XG]. @+ O“LLLNT
LI PrLavAt @ TLLOEC NALE L NPC NANTELLE @0 OC PHLLH AaPNAET ATAIA
AT7L7IEPCN LLILIAE (HY 17N AL AmC AN “ME-6f PTLhHA@-T UG LavAhrk:-
Fatma Salah, New Approval Required for Government Contracts and Arbitration Agreements
in Egypt, Kluwer Arbitration Blog, Feb. 21, 2021,
http://arbitrationblog kluwerarbitration.com/2021/02/21/new-approval-required-for-
government-contracts-and-arbitration-agreements-in-egypt/ [https://perma.cc/7UD4-FUHV].

ol PR TOANT a0 T APE £TC 1180/2012% N2 “INIF@F 4. 30 Fmbn: hide 28(2):

92 a9p L7 LTIVt AP £TC 678/2010=

3 #z hof-: Ki4& 76(2)% st CHU- £7I% T0-0 AT -

76. AAGNNETT OAGPGITi- 1/ 9990L7 P JPCavsi BH avdpt @LYe
LT htavpnt OPrE (it NIk AT avaln @R9C avRlT
N7 OLI° NAIHY- IC O-FLEH PN ORT Ma0 70 FS N0AL.F L evhhA £97.4.mC
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0188 £7¢-PTF APE £TC 295/1978 (arqdg a7S.Y N°IAt LL11IA:- g/
5% (1.9¢ @81 A4 NAFA N14F (9°P°rt onr (tecahta- 21-2Co%t
aw/lt 1ATN ST et LONGTA: 7%

RTA0Ta T etavpnk: PANFSLC OAT3G P OHOA PHLTC U HCET7
ANANE PANFSEC OF AN ST PTIePCN PPSTFo-} 99.L110-
A%.0- PN ST APE £IC HAIE AP W&HTF THAST ANF AR U2
PoLPENFT AN AavF k=

3.2.4. PIATDA BPTS PIATA B¥ri 42777

APE. TPPL OIFT (R AL ARYTT ALLCT PIAAIA STFTF@F avg°lT
ATLTLTNGT AILT® OT7 SF7 Aol NALAT 0L D¢ POt 857
/P NAFN STT P09 PAMNET NLLA PaoPavlf L5 &/0.F
wPtAz® €CL Mk MAIA STT ANNS AL 7LOAm@- @-4z 207
PICPCANT 10+ %0 PRTLT PAAIA S5 MATT1IHS 19T aow it A& CT 2710
FPOP (aoEavlf (140 NN ST1T TH%0- O-LP ¢HLLNT (O PéJ-O-F
L% ATILPCANT @05 AL LA PaPBavse 8486 /0T ALPCN STAM= 7
P63 @7 PavavliF @ oo\ CTI° NG +HPOLTFT PTTO “CINNTTIETS 171E7

TIE®9C NCACET AAGPINNF @L9° LLMTA TEE (HFA omT (194 @-LLt
eLFAx ... 3/ NMAIA STt 1°LAm@+ @-4% PC PHNT VTIED9° 017 PéF @7
ATLoopt® GCE (LT LANT AFEF ST TPl STAA:

%% hPP: £TC 295/1986+ PETCALI® ATL N7 APSAMC PO APP: RIPk 25(2)=
5 PHACRE LANNN KPP 1902 “INIFDF £, 63 etmPbn: RiPol12(3)=

() (LY 70-0 RTPR &LLA Té (V) PHLINMD \.FCP° A7LFD @17 55 Wi1%.0°CT
AT @O @77 “INF0Le 1HAM@ 130 67T ONT ST avd°lT NAFA OLI° U-hE9°
SFTF hiherim- 0130 P51 @0t e70HE 85 9°C AL avpT19Yt hA TN o9
A7€ 85 QANT PIAIA S U-AEIS @1ST aonT1ett AT RTLPT (hTL5 @
O17 MPEIT PavPavsf L8 GCL T 507 LAL A=

% 2z ho7v- Kbk 12(7)=

7 Wz hot= W& 15(4)z “PPlND- +PO-P O-LP ¢HLLNT (@ O-mEk (1140 130 P57+
@O\ APEaLe LLF GCL (T PoF 07 MmpNTt LTAAI €CE (L PTLAMD @-0% L7107
AeeCAN+9o: >
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£ALN KA1y PCME O0T 27LhE: U-2FPT (LEdmé?? (IAIA S5@ avav/p
AL PoF APCNNT STAA PULAD- avCy @~ %8

MAPE. btk ANRT Ten1e TAST ATLTF®- WIC @0 A%Roo QAL TFn
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103 Arts. 25, 68, Arbitration Law of China (promulgated by the Standing Comm. Natl People’s
Cong., Aug. 31, 1994, effective Sep. 1, 1995), 1994 STANDING COMM. NAT'L PEOPLE'Ss CONG. GAZ.
8 (China). Available at
http://english.mofcom.gov.cn/aarticle/policyrelease/internationalpolicy/200705/2007050471585
2.html [https://perma.cc/KFC8-8435].
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124 Pieter Sanders, The Making of the Convention, in U.N., ENFORCING ARBITRAL AWARDS UNDER
THE NEW YORK CONVENTION: EXPERIENCE AND PROSPECTS, U.N. Sales No. E. 99. V. 2, 3-4 (1999),
http://www.newyorkconvention.org/travaux+preparatoires [https://perma.cc/PS8EB-CTKM].
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THE STATE OF ETHIOPIA’S TRANSNATIONAL ECONOMIC
LAW: TRADE, INVESTMENT, AND ARBITRATION

Zewdineh Beyene Haile & Won L. Kidane

Abstract

This article offers a critical appraisal of the evolution and the current
state of Ethiopia’s transnational economic laws focusing on trade,
investment and commercial dispute settlement. It finds with curiosity
a considerable degree of departure from established texts for reasons
that are not readily evident and recommends limiting such departures
to the promotion of legitimate, rational, ascertainable, and defensible
economic, social or other types of local objectives.

Key-terms: Investment, arbitration, international trade, BITs, Ethiopia
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LITIGATING CONSTITUTIONAL RIGHTS IN ETHIOPIA: A JOINDER
TO MizANIE ABATE TADESSE

Getachew Assefa Woldemariam™

Abstract

This article joins Dr. Mizanie’s recent contribution that deals with
litigation of constitutional rights in Ethiopia. In his article, Mizanie
points out that there has so far been an unacceptably low level of
constitutional rights litigation in the country. He contends that one of
the reasons for such a state of fact is the non-existence of rules and
procedures on constitutional remedies to facilitate litigation-based
enforcement of constitutional rights. He attempts to demonstrate this
claim by discussing the legal and practical dispensations in areas such
as jurisdiction of the Council of Constitutional Inquiry and the House
of the Federation and the role of courts in constitutional
Interpretation; locus standi in constitutional litigation; and
constitutional remedies. This article aims at expanding the discourse
on constitutional rights litigation by reflecting on Dr. Mizanie's
contribution. It is also meant to critically engage with some of the
author’s viewpoints in order to offer additional perspectives. The
article also supplements Mizanie’s analysis and offers fresh

perspectives by using recent legal developments.

Key-terms: constitutional litigation; constitutional remedies; constitutional
rights; House of Federation; Courts; Council of Constitutional
inquiry; justiciability; access to justice

" LLB, LLM, PhD, Associate Professor, College of Law and Governance Studies, Addis
Ababa University. He can be reached at: getachew.assefa@aau.edu.et
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Introduction

In his recent article’, Dr. Mizanie contends that constitutional
remedies that could emanate from the 1995 Constitution of Ethiopia
have been rarely applied or enforced. Without denying the possible
veracity of the argument that the constitution interpretation modality
chosen by the framers of the Constitution may have contributed to this
unhappy reality, he argues that “the lack of clear and comprehensive
Bill of Rights litigation procedure as well as redress for violations of
constitutional rights could also contribute to the current unacceptably
low enforcement level of the Bill of Rights of the Constitution via

constitutional litigation”.?

This article is meant to advance the discourse on the litigation of
constitutional rights in Ethiopia by mostly expanding on Mizanie’s
points of view and the arguments presented in the article under
consideration. In addition, it attempts to critically review some of his
points in order to offer an additional perspective and thereby present a
menu of ideas for the reader. Major legal developments after Mizanie’s
piece was published are also discussed in this article. The article will
engage in doctrinal analysis of the relevant legal texts and the literature
on constitutional interpretation in Ethiopia and other jurisdictions.
The Travaux Préparatoires of the 1995 Constitution will also be
consulted where necessary. It will also analyze cases decided by the
House of the Federation (HoF) that will help the article achieve its
purposes.

' Mizanie Abate Tadesse, “Rethinking Litigation Grounded Enforcement of
Constitutional Rights in Ethiopia”, Journal of Ethiopian Law 32 (2020), p. 125.
: Id
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The article proceeds as follows. The next section (section 1) provides a
brief summary of Mizanie’s main research findings, arguments and
contentions. The rest of the article is structured following Mizanie’s
topical organization of his article. This will help the reader grasp the
ideas that are forwarded in relation to the major discussions made by
Mizanie. Accordingly, section 2 deals with the jurisdiction of the
CCI/HoF and the role of the courts in the interpretation of the
Constitution. Section 3 takes up standing (/ocus standi), section 4 deals
with the issue of exhaustion of administrative and judicial remedies
while section 5 considers constitutional remedies. Finally, the article

will offer a brief conclusion.

1. Mizanie A. Tadesse’s Major Arguments and Contentions

I do not intend to repeat here the discussions made by Mizanie in the
article under consideration. I will rather briefly recap his major
contentions in order to be able to make an easy reference to them as I
engage with the points of view he has advanced.

In his general comments on the Bill of Rights of the Ethiopian
Constitution, Mizanie points out that although the Constitution
contains a long list of fundamental rights and freedoms, it is not a
prototype of complete bills of rights. He observes that the “lack of
explicit recognition of certain human rights; an uncommon
classification of constitutional rights into human and democratic
rights... attachment of claw-back clauses to a number of civil and
political rights and ambiguous limitations to certain human rights;
making the right to life derogable [in times of public emergency]; and

bad formulation of socio-economic rights” are the most notable defects
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of the Constitutional text.” He further notes that these and other
constitutional gaps could have been remedied if we had “a strong
judicial activism”.*

Dubbing the limited invocation of the constitutionally protected rights
before judicial and quasi-judicial bodies in the face of widespread
violation of human rights in the country paradoxical, Mizanie surmises
that the surest way to bring about “legal accountability and remedy for
infringement” is the enforcement of the Bill of Rights of the
Constitution.” Mizanie says that the constitutional interpretation
arrangement designed by the framers of the Ethiopian Constitution “is
proven to have a debilitating negative impact on [the] enforcement of
constitutional rights of individuals by shielding the legislature and the

executive from any meaningful scrutiny”.® He, thus, laments:

The most shattering deficiency of the FDRE Constitution,
however, is the institutional architecture for the enforcement of
constitutional rights. Largely enthused about putting in place at
most protection to the group interests and rights of nations,
nationalities and peoples (NNP), arguably at the expense of
individual rights, not only does it snatch the power of
constitutional interpretation from ordinary courts but also put it
in wrong hands. The Constitution entrusts litigation-based
enforcement of its Bill of Rights to the House of Federation
([HoF]): a non-judicial second house of parliament.”

1d,p.127.

Id

Id., pp. 128-29; 130.
Id, p. 142.

Id, p. 130

N v AW
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According to Mizanie, however, the snatching of the power to interpret
the Constitution from the ordinary courts and entrusting it to the
House of the Federation (HoF) is not alone to blame for the current
low level of constitutional rights litigation. As earlier noted, the absence
of clear and comprehensive litigation procedure for litigating
constitutional rights and the lack of redress for violation of
constitutional rights have made a huge contribution to the current state
of affairs of constitutional rights litigation in Ethiopia. The main thesis
of his article, he notes, is “to canvass whether and the degree to which
lack of detail[ed] rules and procedures on constitutional remedies
could adversely affect litigation-based enforcement of the Bill of Rights
of the Constitution even under the existing institutional arrangement”
by focusing on those areas where scholarly inputs have so far been

lacking.®

In the article, Mizanie discussed the importance of the right to an
effective remedy in human rights violations and the obligation of
governments in providing it. All international and regional human
rights instruments consider the existence of an effective remedy for
violations of human rights as the cornerstone of the human rights
protection system. He rightly points out that the mere entrenchment of
human rights in constitutions if not matched by effective remedy when

the rights are violated is a travesty and a deception at the same time.’

Stating that the Constitution is not accompanied by full-fledged
enforcement rules, Mizanie observes that some procedural rules exist
albeit scattered in the Constitution and other sub-constitutional laws,
namely, the House of the Federation Proclamation No. 251/2001 and

S Id,p. 131
° Id, pp. 132-33.
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the Council of Constitutional Inquiry (CCI) Proclamation No.
798/2013. In describing the contexts in which constitutional rights
litigation may arise, Mizanie notes that individual or group grievances
of violations of any of their rights recognized in chapter three of the
Constitution may arise in or outside judicial proceedings. He says
“where an issue of constitutional interpretation arises in a pending
court case, the court or the litigant may refer the issue that needs
constitutional interpretation to CCI”." “Furthermore”, Mizanie says,
“any individual who alleges that his/her fundamental right and
freedom recognized in the Constitution have been violated may
directly submit the case to the CCI after exhausting all available

remedies”.!!

According to Mizanie, when a constitutional
interpretation case reaches it in either of the two avenues of submission
noted above, “the CCI shall consider the matter and if it finds that the
matter does not need constitutional interpretation, it shall reject the
case or remand it to the court, and, if, on the other hand, it believes
there is a need for constitutional interpretation, it shall submit its

recommendations to the [HoF] for a final decision”.!?

In regards to the rules of procedure, Mizanie notes that the following
procedural matters are addressed by the three laws on constitutional
interpretation mentioned above: standing, exhaustion of other
remedies, order of suspension of judicial proceeding until the CCI
decides on the matter referred for constitutional interpretation,
gathering of professional opinions and production of evidence,
decision making procedure, the precedent effect of the decision of the
HoF on constitutional interpretation, the time span within which the

0 1d,p. 134,
11 [d
12 [d
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HoF should make a decision, and service fee."> At the same time, he
also lists out the procedural matters that he observes are hardly
regulated by the existing laws. These are joinder of parties, admission
of amicus curiae, oral hearing, period of limitation, withdrawal or
discontinuance of applications, rules or techniques of constitutional
interpretation, and types of redress for infringement of constitutional
rights, except declaration of invalidity of law or conduct.' Stressing the
importance of the procedural rules for the protection of human rights,
Mizanie calls for rules on remedies, period of limitation, fairness and
timely disposition of proceedings and standing to be regulated by a law
to be passed by the federal parliament, rather than by the CCI or HoF."

Addressing the controversial issue of whether the Ethiopian courts
have the power to interpret the Constitution, Mizanie declared his view
that “ordinary courts do not have the power to interpret the
Constitution in general and the Bill of Rights chapter in particular” and
that “when a dispute arises in respect of whether a statute, customary
practice and conduct of a government are in violation of constitutional
rights, the matter needs to be adjudicated by the [HoF]”.'* Mizanie
further surmises that the legislative interpretation of the Ethiopian
Constitution is that courts do not have any role (he says are “sidelined”)
in the interpretation of the Constitution. According to Mizanie, this
position of the federal legislature has been made clear through
Proclamation No. 798/2013 which, “contrary to how article 84(2) of the
FDRE Constitution is understood”, proclaimed that “constitutional
interpretation by the [HoF] is necessitated not only where the
constitutionality of a statute is challenged but also where the

3 Id, pp. 134-35.
4 Id, p. 135.
5 Id, pp. 135-36.
15 Jd, p. 136.
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constitutionality of ‘customary practice or decision of government
organ or decision of government official’ is an issue”."” He notes that
the CCI and HoF have also been in line with the federal legislature and
have in reality exercised interpretive power over matters Mizanie

believes fall outside their jurisdiction.'®

He then goes on to acknowledge the supportive role the ordinary courts
play in the process of rendering a constitutional interpretation decision
when such an issue arises. By citing the provisions of Proclamation No.
798/2013, he observes that the court that is considering a concrete case
incidental to which a constitutional interpretation issue has arisen has
to determine the constitutional interpretation issue and refer it to the
CCI for the determination of the issue.' The law says further that if the
court seeing the concrete case declines one of the parties’ request to
refer a constitutional issue that party believes exists, that party has the
right to submit an appeal to the CCL* Mizanie makes another
important point that, once the constitutional issue that arises in a court
is resolved in a manner contemplated by article 84(3)*' of the
Constitution and the court receives the interpretation decision, “the
concerned court will then decide on the entire case and order remedy

7 Id, pp. 141-42.

Mizanie cites Wessen et al case, in which the HoF examined the constitutionality of a

decision of a government institution and found it in violation of the Constitution;

Mizanie, supranote 1, p. 142.

¥ Proclamation No. 798/2013, article 4(3)-(4).

2 Jd, article 4(5)-(6); Mizanie, supranote 1, p. 136.

21 According to article 84(3) of the Constitution, the CCI may remand the case if it is
convinced that there is no need for constitutional interpretation. The disputant in
disagreement can however take the matter to the HoF as an appeal. But if the CCI finds
that there is a need for constitutional interpretation, it submits its recommendation to
the HoF for the latter’s final decision. When the HoF makes its final decision on the
constitutional issue, it sends its decision to the concerned court. The latter then resumes
the consideration of the case or controversy incidental to which the constitutional issues
has arisen and makes decision on the case.

56



Litigating Constitutional Rights in Ethiopia: A joinder to Mizanie Abate Tadesse

if infringement of constitutional rights is found”.** He also notes that
courts have a role to apply the Constitution to resolve cases based on a
previously handed down decision of the HoF owing to the fact that the
latter’s decision applies to similar constitutional matters that may arise

in the future.?

According to Mizanie, although the courts have a robust role in the
process of interpretation of the Constitution, they have however been
prevented from effectively playing “their role due to the absence of
Constitutional Bill of Rights enforcement rules”.?* He further remarks
that “distinct rules of procedure that are different from criminal and
civil procedural rules are needed that take into account the nature of
constitutional litigation in terms of standing, litigation proceeding and

remedies”.?

He cites the experience of Nigeria and Uganda as
instructive examples for Ethiopia. In the case of Nigeria, the 2009
Fundamental Rights (Enforcement Procedure) Rules have been set
forth to ensure ‘expansive and purposeful interpretation, access to
justice, public interest litigation, abolition of objections on grounds of
locus standi, and expeditious trial of human rights suits, among
others.”® Similarly, the 1995 Constitution of the Republic of Uganda,
in article 50, provides for the enforcement of rights and freedoms
recognized under its chapter four by courts of law. Mizanie recites the
said article of the Ugandan Constitution, which under its sub-article
(1) stipulates: ““[a]ny person who claims that a fundamental or other
right or freedom guaranteed under this Constitution has been

2 Mizanie, supranote 1, p. 136. However, if the CCI finds that there is no need for

constitutional interpretation, the case will obviously be settled based on the applicable
ordinary law and the question of constitutional remedy may not arise.

% Id, p.136.

24 [d

25 [d

% Id,p. 137.
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infringed or threatened, is entitled to apply to a competent court for

3]

redress which may include compensation™.

Mizanie also observes that article 50(4) of the Ugandan Constitution
enjoins Parliament to make laws for the enforcement of rights and
freedoms under chapter four of the Constitution. By virtue of this
authority, the parliament adopted the 2019 Ugandan Human Rights
(Enforcement) Act. Mizanie tells us that the Act lays down the principal
procedural rules, such as standing, prohibition of rejection by the
competent court merely for failure to comply with any procedure, form
or any technicality, redress for violation of human rights including
compensation and rehabilitation, personal liability of government
officials and period of limitation, and leaves other detailed procedural

rules to other subsidiary laws.”’

Another issue extensively discussed by Mizanie is the question of Jocus
standi in constitutional interpretation matters. Holding the position
that there is no clear regulation of standing as it pertains to
constitutional litigation in our legal system at the moment, he calls for
a liberal, proactive interpretation of the existing laws, such as article 37
of the Constitution, in order to allow not only those that have vested
interest in the matter but also those who want to represent other
people’s or the public’s interests in constitutional litigation
proceedings.?® He says that article 37 of the Constitution can be read to
allow a broad standing platform, including what is known as public

interest litigation.” In this connection, he observes:

27 [d
% Id, pp.154-58.
» 1d,p. 155.
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From the way the sub-articles [of article 37] are organized, it is
clear that article 37(2) is added to article 37 (1) not to clarify or
qualify the seemingly broad standing requirement under sub-one.
It is instead to add other grounds of standing as it made clear by
the caption of article 37(2) which says ‘the decision or judgment
referred to under sub-Article 1 of this Article may also be sought
by...” (Emphasis added). Thus, in the absence of an explicit
condition on the right of everyone to bring a justiciable matter to
their own personal interests in [Article] 37(1), this vague provision
need to be interpreted broadly so as to include a possibility
whereby anyone may act on behalf of another person or in [the]

public interest.*

Mizanie also calls for a liberal interpretation of “the term ‘interested
party’ in article 84(2) of the Constitution”, and together with that for
article 5(1) of Proclamation No. 798/2013—which limits standing to
persons whose constitutional rights are violated—to “either be
amended or read in line with article 37 and 84(2) of the Constitution”.?!
He argues that the liberal interpretation, for standing purposes, of
articles 37(1) and 84(2) should apply to both interpretations of the
constitution that arise in relation to both pending cases and those
coming outside of courts to the CCL.*

Another matter covered in Mizanie’s article is the notion of exhaustion
of judicial and administrative remedies addressed under articles 3 and
5 of Proclamation No. 798/2013. He observes that “individuals or
groups who seek to challenge the alleged violation of their human
rights by laws, decisions of the government or customary practices

® Id, p.155.
3 Id, p.155-56.
2 Id,p. 157.
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before the CCI and [HoF] are required to exhaust available remedies
before submitting their pleading to the CCI”*. By citing article 5(3) of
Proclamation No. 798/2013, he notes that “the only case where
applicants are exempted from exhausting both administrative and
judicial remedies is claim involving allegations of violations of

constitutional rights [ensuing] from primary legislation”.**

Finally, Mizanie discusses constitutional remedies. According to
Mizanie, “constitutional Bill of Rights litigation should produce
constitutional remedies different from civil and criminal law
remedies”.” By citing the South African Constitutional Court’s
jurisprudence, he observes that:

The object in awarding constitutional remedy should be, at least,
to vindicate the Constitution and deter future infringements.
Constitutional remedies differ from private law remedies because
they are ‘forward-looking, community-oriented and structural
rather than backward-looking and individualist and retributive. he
Court also observed that ‘the use of private law remedies to
vindicate public law rights may place heavy financial burdens on
the state.”*

He further notes that the need for constitutional remedy may arise in
cases where courts or administrative bodies unjustifiably deny redress
to victims or when the relevant laws do not provide for remedies or,

importantly, in cases where some constitutional rights do not have

3 Id, p.158.

* Id, p.158. Aricle 5(3) provides: “where any law issued by federal government or state
legislative organs is contested as being unconstitutional, the concerned court or
interested party may submit the case to the Council”.

Mizanie, supranote 1, p. 164.

% Id, pp. 164-65.
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substitutes or counterparts in ordinary legislation.”” Stating that the
Ethiopian Constitution is not clearly forthcoming when it comes to
constitutional remedies, Mizanie notes that the phrase ‘obtain a
decision or judgment’ in article 37(1) could be construed to capture the
different kinds of remedies that may arise from constitutional

* He identifies three types of constitutional remedies:

litigation.
namely, declaration of invalidity; injunction or interdict; and

constitutional damages.

In relation to the declaration of invalidity, Mizanie says that declaration
of invalidity of statutes or inconsistent administrative decisions or
customary practice is the jurisdiction of the HoF and that it perhaps is
the only remedy the House can readily award.” In the case of
injunction®, Mizanie observes that although it is one of the best
constitutional remedies, HoF and CCI’s laws, Proclamation Nos.
251/2001 and 798/2013, respectively, have no provision on whether
and under what circumstances it could be ordered.

Finally, as regards constitutional damages, Mizanie contends that the
Ethiopian “Constitution does not explicitly incorporate constitutional
damages as a remedy for violation of constitutional rights except in
specific cases of compensation in the event of expropriation of private
property and development induced displacement” and that neither has
a case law emanated from the decisions of the HoF under article 37 of
the Constitution that might shed light on the issue.*! Thus, according
to Mizanie, “owing to lack of distinct and detailed rules dedicated for

7 Id, p. 165.

% Id, p. 165.

¥ Id, pp. 166-67.

" He discusses different kinds of injunctions (interdicts) in the article; see Mizanie,
supranote 1, pp. 167-68.

4 Id, p. 169.
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this purpose, the court to which claim of constitutional damages is
brought will obviously apply tort law. However, the application of tort
law is a misfit given the distinct nature and purpose of constitutional
damages compared to ordinary tort in private laws”.** He goes on to
discuss the different possibilities by which litigants may use the
Ethiopian Civil Code to claim constitutional damages.*

In the remaining parts of this article, I shall reflect on Dr Mizanie’s

main arguments and contentions that I have summarized above.

2. On the Jurisdiction of the CCI/HoF and the Role of Courts

Before directly addressing Mizanie’s ideas on the jurisdiction of the
CCI and the HoF, I will briefly elaborate the context in which issues of
constitutional interpretation may arise. I will then discuss the
jurisdictions of the CCI and HoF and address the arguments raised by
Mizanie in relation to the jurisdictions of these bodies and the role of
the Ethiopian courts.

Issues of constitutional interpretation may arise in three different
contexts. The first one is when the constitutional text itself stands in
need of interpretation. This can happen, for example, when there is a
legal lacuna in the Constitution or a conflict between two or more
constitutionally recognized principles or interests. Thus, the main task
of the interpreter in such a case is to construct the constitution based
on the factual circumstances and resolve the dispute. A pertinent
example in our own system is the Silte Identity casedecided by the HoF
in 2000. The 1995 Constitution of Ethiopia does not contain any

provision as to how a claim by a certain community for recognition of

2 Id., pp. 169-70.
# Id, pp. 170-72.
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a distinct identity can be addressed. Thus, in the Silte case, the HoF
“filled” the gap in the Constitution by interpreting the text.*

The second meaning of constitutional interpretation refers to the more
widely known type of interpretation, which is determining the
constitutionality of sub-constitutional norms or decisions when a
question of the latter’s compatibility with the former arises. This is what
is commonly known as “review of constitutionality” or—in systems
where this is done by the judiciary—"judicial review”. The central issue
in the famous US case, Marbury v. Madison®, the case celebrated
rightly as the harbinger of the notion of judicial review, was the
constitutionality of the Congress’s Judiciary Act of 1789. That Act gave
first instance jurisdiction to the US Supreme Court to issue a writ of
mandamus while article III of the US Constitution does not give the
Court original jurisdiction on such matters. Chief Justice John
Marshall, having established that the Supreme Court was not given
original jurisdiction to issue writs of mandamus, stated that a law
repugnant to the Constitution cannot become the law of the land and,
therefore, that a writ cannot be issued in the instant case based on an
unconstitutional law. The Chief Justice observed that “certainly all
those who have framed written constitutions contemplate them as

forming the fundamental and paramount law of the nation, and

# See, Getachew Assefa, “All about Words: Discovering the Intention of the Makers of
the Ethiopian Constitution on the Scope and Meaning of Constitutional
Interpretation”, 24(2) Journal of Ethiopia Law (2010) 139, pp. 152-54. In fact, guided
by the jurisprudence of the Silte case, the House of Peoples’ Representatives laid out
the procedures and requirements for identity determination in Proclamation No.
251/2001, and its recent law: Proclamation No. 1261/2021 which replaced the former
proclamation.

s 57U, 137 (1803).
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consequently the theory of every such government must be that an act

of the legislature repugnant to the constitution is void”.*®

Many review of constitutionality decisions have also been handed
down by the HoF as well. One of these is the Melaku Fenta et al. case.”
The constitutional issue in that case arose incidentally to the case
brought before the Federal High Court on corruption charges. Among
the 31 defendants in the case was found Mr. Melaku Fenta, who, prior
to his facing the charges, had been the Director-General of Ethiopian
Customs Authority with a ministerial rank. According to Federal
Courts Proclamation No. 25/1996 (article 8), the Federal Supreme
Court has an exclusive first instance jurisdiction over, among others,
“offences for which officials of the Federal Government are held liable
in connection with their official responsibility”. The federal legislature
later gave the Federal High Court original jurisdiction over corruption
offences* without affecting the jurisdiction given to the Supreme
Court in Proclamation No. 25/1996. The Federal High Court, which
was seized of Melaku Fenta et al. case, on its own initiative brought up
the issue of constitutionality of the indicated provisions of the above-
noted two federal laws. The Court believed that in view of the
constitutional right to appeal against decision by a lower court in article
20(6)* of the Ethiopian Constitution, the grant of original jurisdiction
to the Supreme Court over offenses committed by officials of the
federal government in connection with their official responsibilities
would be inconsistent with the Constitution. During the hearing on the
matter, the Prosecution opposed the Court’s idea of constitutional

46 [d

¥ Decided by the HoF on 24 Tahsas 2006 (January 2, 2014).

8 See, Revised Anti-Corruption Special Procedure and Rules of Evidence Proclamation
No.434/2005, art 7(1).

It provides: “All persons have the right of appeal to the competent court against an
order or a judgement of the court which first heard the case”.
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review. But the Court rejected the opposition of the prosecution and
sent the matter to the CCI for the latter to consider the constitutional
issue it identified. The CCI accepted the argument of the Federal High
Court and found the need for constitutional interpretation. It based its
reasoning on article 20(6), earlier cited, and also article 25 of the
Constitution. The argument based on article 25—the right to equality
and to the equal protection of the law—was to the effect that no
differentiation of treatment should be made based on an individual’s
political position or status. Thus, the CCI recommended that article
8(1) of Proclamation No. 25/1996 and article 7(1) of Proclamation No.
434/2005 be severed from the proclamations and be rendered as having
no effect, pursuant to article 9(1) of the Constitution. The HoF
endorsed the recommendation submitted to it by the CCI and
instructed the Federal High Court to continue its consideration of the
case, the effect of which was that Mr Melaku Fenta was tried by the
High Court.

The type of constitutional review in which the review of
constitutionality arises incidentally to a case or controversy pending
before a court of law—as in Marburyand Melaku Fenta et al—is called
concrete review (review “incidenter’”’). Thus, in systems like Australia,
Denmark, Japan, Norway and the US, the issue of constitutionality of a
law is not brought before a court as the sole matter of litigation. As
Cappelletti notes, “such questions must form part of a concrete case or
controversy (whether civil, penal or any other type), and only arise to
the extent that the law under consideration is relevant to the decision

»5]

in the particular case”' and that same court has the competence also to

address the question of constitutionality in these jurisdictions. But in

0 Mauro Cappelletti, Judicial Review in the Modern World (Bobbs-Merrill Co. Inc
1971), p. 69.
sU1d, p. 70.
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systems that follow the continental model of constitutional
interpretation such as Austria, Germany and South Africa, if the
question of constitutionality of a law arises in relation to a pending
lawsuit and the court is convinced that a law relevant to the case violates
the constitution, the court must refer the constitutional question to the
Constitutional Court before the case can be decided.” In this case, the
court suspends its consideration of the case and awaits the resolution
of the constitutional issue, following which it then resumes the
consideration of the case.

The other type of review that does not apply in systems like the US’s,
where ordinary courts interpret the constitution, is the one known as
abstract review (review “principaliter”). In abstract judicial review, the
question of constitutionality of a law is the sole matter at issue which
the interpreter is required to determine. In abstract review, the
interpreter acts on the basis of requests from government organs. In
the German system, for example, the federal or a state government or
one-fourth of the members of the Bundestag are the ones that have
standing to request the Constitutional Court to give a decision on
differences of opinion or doubts about a federal or state law’s
compatibility with the Basic Law.” Proclamation No. 798/2013 also
provides a similar procedure for the review of constitutional issues it

calls “unjusticiable”. Article 3(2)(c) of the Proclamation thus provides:

2. Donald P. Kommers & Russel A. Miller, The Constitutional Jurisprudence of the Federal
Republic of German y(S'd ed., Duke University Press 2012), p. 13. As can be seen from the
above, the referral of a constitutional issue by the court where the question of
constitutionality is posed to the CCI as set forth in Proclamation No. 798/2013 (article 4(3-
4) resembles that of the continental system of concrete review. It is interesting to note,
however, that while the Ethiopian system allows litigants to bring the question of
constitutionality by overriding the court’s rejection of the question of constitutionality
(Proclamation No. 798/2-13, article 4(5-6)), in systems like German’s, only the court has
that power; Kommers & Miller, supranote 52, p. 13.

Kommers & Miller, supranote 52, p. 15.
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“constitutional interpretation on any unjusticiable matter may be
submitted to the [CCI] by one-third or more members of the federal or
state councils or by federal or state executive organs”. In principle,
therefore, any dispute relating to constitutional matters that are not
amenable to judicial determination can be presented to the CCI in the

form of abstract review of constitutionality.

The third and last meaning of constitutional interpretation is what is
known as “constitutional complaint”, or, in Latin American
constitutional jurisprudence, “amparo recourse’.”* Kommers and
Miller observe that in the case of Germany, persons who claim that the
state has violated one or more of their rights under the Basic Law may
file a constitutional complaint with the Federal Constitutional Court,
after exhausting all available means to find relief in the other courts
having jurisdiction over their cases.” Proclamation No. 798/2013 also
empowers individuals whose constitutional rights and freedoms are
violated by the final decisions of government organs or officials to
approach the CCI for relief.* Proclamation No. 1261/2021 on the HoF,
which replaced Proclamation No. 251/2001, as noted below, also
stipulates that the House has the power to decide on claims by any
person that his basic constitutional rights and freedoms are violated by

the final decision of any government organ or government authority.”

Proclamation No. 1261/2021—enacted after Mizanie’s article was
published—addressed many of the problems Mizanie raised as gaps in

>t Allan R. Brewer-Carias, “The Amparo Proceedings in Venezuela: Constitutional

Litigation and Procedural Protection of Human Rights and Guarantees”, 49 Dug. L.
Rev. (2011), p. 161.

Kommers and Miller, supranote 1, p. 11.

56 Articles 3(1) & 2(a)-(b).

57
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A Proclamation to Define the Powers and Functions of the House of Federation
Proclamation No.1261/2021, article 6(3).
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the constitutional interpretation legal framework of the country. One

such noteworthy area has to do with the jurisdiction of the HoF.

Accordingly, article 6 of the Proclamation lists the following as

constitutional interpretation questions over which the HoF has

jurisdiction:

1)

2)

3)

4)

5)

6)

7)

8)

9)

Questions relating to the scope and meaning of constitutional
powers, functions and responsibilities of organs of state and
other constitutional bodies;

Questions relating to the constitutionality of laws enacted by
tederal or regional legislative bodies;

Complaints by persons who allege that their constitutional rights
and freedoms are violated by the final decision of organs and
officials of state;

Dispute or misunderstanding between the Federal Government

Organs;

Dispute or misunderstanding between the Federal Government

and a Regional State;
Dispute or misunderstanding between Regional States;

Question relating to any non-justiciable constitutional matters
with the request of one-third of the Federal or Regional Legislative

Organ or Federal or Regional executive Organ;

Dispute or misunderstanding regarding the implementation of

Federal laws in Regional States;

Questions regarding the incongruity between the Federal or
Regional State laws and policies, and the national policy objectives
and principles enshrined in the Constitution up on the request of

the Federal Government, Regional Government, one-third of the
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members of the House of Peoples’ Representatives or one-third of

members of a Regional State Council;

10) A request by a regional state’s constitution interpretation body
when it thinks it is necessary to give a different interpretation on
a constitutional matter similar to which the HoF or other regional
State’s constitution interpretation body had given interpretation;

11) Constitutional disputes on other related matters.

Furthermore, article 7 of the Proclamation restates in a different
wording the constitutional interpretation issues that may arise in
courts of law, in relation to pending cases. Article 5 of Proclamation
No. 1261/2021 for its part stipulates the broad interpretive mandate of
the House saying that the House shall declare any law, customary
practice or a decision of an organ of state or a public official as having

no effect if it contravenes the Constitution.

In relation to the role of courts in interpreting the Constitution, a close
look at Mizanie’s article reveals that he advances three interrelated
positions. His article broadly states that Ethiopian courts are sidelined
by the constitutional order from interpreting the Constitution in
general and the constitutional Bill of Rights in particular. It further
holds that the legislature (the HoPR) has placed further restriction on
the constitution interpretation power of the courts through
Proclamation No. 798/2013 by denying them jurisdiction over matters
other than federal or state proclamations, which article 84(2) of the
Constitution apparently leaves to the courts. Finally, he argued that the
role the courts could play within the existing legal sphere has been
thwarted due to the absence of enforcement rules of the Ethiopian

constitutional Bill of Rights.
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I take issue with Mizanie’s position regarding the role of courts in the
interpretation of the Constitution on two grounds. First, courts have
the power to interpret the Constitution when the interpretation
needed, for resolving the dispute before it, is the interpretation of the
text of the Constitution without there being the need to review
constitutionality of sub-constitutional norms or decisions. As noted
earlier, this may be necessary when we are faced with legal lacuna or
ambiguity in the Constitution or a conflict between two or more
constitutionally recognized principles or interests. For example, the
court may, in relation to a case before it, be called up on to give a
concrete meaning to the notion of “speedy trial” in article 19(4) of the
Ethiopian Constitution or to do the same to the notion of “human
dignity” in article 21(1) of the Constitution. A court that is asked to
pass on such kinds of questions cannot refer the matter to the
CCI/HoF. On the contrary, this precisely is how the courts discharge
their “responsibility and duty to respect and enforce” the provisions of
the constitutional Bill of Rights.*®

I cite here two proclamations passed by the federal legislature in 2021
that support the argument I am trying to advance here, and which laws
in my view are consistent with the Constitution. The Federal Courts
Proclamation No. 1234/2021, under its article 11(3) provides that:
“Notwithstanding [other] provisions of this proclamation and other
relevant laws, the Federal High Court may render decision, judgement
or order in order to protect justiciable human rights specified under
chapter three of the Constitution”.” The second law is Proclamation
No. 1261/2021. As discussed earlier, the list of constitutional

58 Ethiopian Constitution, 1995, article 13(1).

¥ The Federal Judiciary has taken a practical step for the realization of this power of the
Federal High Court and designated “fundamental rights and freedoms division” as one
of its specialized benches.
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interpretation matters over which the House exercises exclusive
jurisdiction does not include the interpretation of the constitutional
text.®” This means that such an interpretation does not fall within the
exclusive jurisdiction of the House, which in turn means that the first
port of call for such constitutional issues is the courts.

My second objection to Mizanie’s argument relates to his remark
regarding the constitutional division of labour between the HoF and
the Courts to the effect that the interpretive mandate of the HoF is
limited to review of constitutionality of federal or regional state
proclamations while all other issues of constitutionality are left to the
courts. I believe this position is not supported by the text of the
Constitution.®" Mizanie averred that his argument is based on article
84(2) of the Constitution. However, this argument is not plausible for
many reasons. To begin with, article 84 is not determinative of the
constitutional interpretation power of the HoF. Article 84 deals with
the powers and functions of the CCI. The power of the HoF to interpret
the Constitution and to settle constitutional disputes is stipulated in
articles 62(1) and 83(1) of the Constitution. Even coming back to article
84 of the Constitution, it has two other substantive provisions: article
84(1) and article 84(3). Article 84(1) states: “The Council of
Constitutional Inquiry shall have powers to investigate constitutional
disputes. Should the Council, upon consideration of the matter, find it

necessary to interpret the Constitution, it shall submit its

% This in fact is also true in the case of Proclamation No. 798/2013; see article 3 of the
same.

Mizanie, supranote 1, p. 141-42. In fact, other scholars, like Assefa Fiseha, also
entertain the same position that the HoF’s interpretive power should not extend
beyond controlling the constitutionality of the laws enacted by Federal and regional
legislative bodies; see Assefa Fiseha, “Constitutional Adjudication in Ethiopia:
Exploring the Experience of The House of Federation (HoF), 1(1) Mizan Law Review
(2007), p. 10.
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recommendations thereon to the House of the Federation”. The
general reference to “constitutional disputes” here must be given a
meaning and, in my view, it should mean any constitutionally
significant disputes, as opposed to a mere application of a non-
controversial provision of the Constitution to a given claim, that need
to be settled by the HoF. Similarly, article 84(3), as a constitutional
provision and as important as article 84(2), should be given a meaning
of its own as well. The constitutional interpretation law in article 84(3)
should obviously be different from that of article 84(2) for the framers
cannot be expected to state the same thing under two different sub-

articles.

I believe that it is a correct understanding to limit the review of
constitutionality envisaged under article 84(2) only to concrete judicial
review® of laws enacted by federal or regional state’s legislative bodies,
i.e,, to federal or regional proclamations. Then, article 84(3) is to apply
to all other cases where “issues of constitutional interpretation arise in
the courts”. A question may be asked as to what difference exists
between the two cases. The important difference between the two is
that in the case of review of constitutionality of federal or regional state
proclamations, via article 84(2), the role of the CCI is limited to pure
recommendation of its findings to the HoF®; it does not have the
power to reject the request and remand the case back to the court where

it comes form. This, in my view, has to do with the parliamentary form

62 T say ‘concrete judicial review of constitutionality’ because article 84(2) envisages such
a dispute of constitutionality to be referred to the CCI by court or interested party,
which basically means one of the disputants.

The same can be said to the request that comes via article 84(1). Those are cases of
abstract judicial review of non-justiciable matters that directly come to the CCI. As per
article 6 of Proclamation 1261/2021, request for review in such cases can come only
from one third of the members of federal or regional legislative bodies or federal or
regional executive bodies.
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of government adopted by the Constitution. Because of the political
significance of the parliament in the political power-structure erected
by the Constitution, second-guessing the decision of the legislature
through review of constitutionality has to be seriously taken. Thus,
when the review of constitutionality relates to proclamations, the body
that can pass a decision should be the body that is entrusted with the
power to do so by the Constitution, the HoF; not its expert aide, the
CCIL The same approach exists in the German legal system. Thus, in
Germany, in concrete judicial review cases, courts or tribunals are
required to refer such questions to the Constitutional Court if they
believe a statute is invalid.** Professor David Currie says in this
connection that “[tJhe Constitutional Court's monopoly of the power
to declare statutes unconstitutional expresses respect for the dignity of

the legislature...”®

Finally, my reaction to Mizanie’s remarks that the absence of rules of
procedure for constitutional litigation has contributed to the low level
of constitutional rights litigation is a partial agreement. We do not
know for sure if the absence of such rules stymied the flow of cases. As
far as I know, there is no study conducted to check this. There is no
doubt that comprehensive and inviting rules of procedure could
encourage litigants to come forward. However, its actual negative
impact in our case seems minimal. The question of constitutional
damages for example is a substantive law issue, not a procedural issue.
Thus, procedural clarity in such area cannot overcome the policy/legal
gap that exists in the country. I think, the more important reason for

the low level of constitutional rights litigation has to do with the overall

¢ David P. Currie, “Separation of Powers in the Federal Republic of Germany”, 41(2)
The American Journal of Comparative Law, (Spring, 1993) 201, p. 254.

5 Id. But, in practice, the HoF and the CCI do not seem to observe the distinct routes
regulated by article 84(2) and article 84(3), which in my view is erroneous.
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issue of societal openness, democracy, and respect for the rule of law
prevailing in the country, and the institutional modality designed to
interpret the Constitution.

Mizanie himself called the constitution interpretation arrangement
designed in the Constitution—that put a pure political body in charge
of the task—“the most shattering deficiency” as regards the
enforcement of constitutional rights.®* He in fact extensively
discussed®” the problems of impartiality and competence of the CCI
and HoF; the composition (primarily) of the HoF; and institutional set
up and decision-making procedure of the latter which are widely raised
by many scholars® to make the suitability of the two bodies for the task
of constitutional interpretation highly questionable.

One should not also forget that, for a long time, the CCI and the HoF
remained obscure when it comes to their role of constitutional
interpretation. Until the mid-2000s, the total number of requests for
interpretation submitted to the CCI was a few hundreds. As of April
2019, the total number of cases received by the CCI stood at 4267.%°
This can be contrasted with 9,128 communications (alleging various
complaints) received by the German Constitutional Court in 2011
alone, out of which 6,036 were treated as proper constitutional

5 See, above, the text accompanying footnote 7.

Mizanie, supranote 1, pp. 143-51.

See, for example, Yonatan Tesfaye Fessha, “Judicial Review and Democracy: A
Normative Discourse on the (Novel) Ethiopian Approach to Constitutional Review” in
African Journal of International and Comparative Law;Vol. 14(1) (2006), p. 53; Chi
Mgbako et al, Silencing the Ethiopian Courts: Non-Judicial Constitutional Review and its
Impact on Human Rights, 32(1) Fordham International Law Journal (2008), p. 259.
Anchinesh Shiferaw Mulu, “The Jurisprudence and Approaches of Constitutional
Interpretation by the House of Federation in Ethiopia”, 13(3) Mizan Law Review
(2019), 419, p. 422.
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complaints for consideration by that Court.” The average total annual
submission to the German Constitutional Court’s docket is more than
60007", by far greater than the total number of applications received by
the CCI since it opened its doors to applicants.

3. On Standing

Mizanie made interesting and bold proposals when it comes to the
issue of Jocus standi in the litigation of constitutional rights. As noted
earlier in section II, he contends that article 37(1) should be broadly
understood to admit litigants that act on behalf others or of the public,
without having a direct interest of their own in the matter.”” He also
submits that the term ‘interested party’ in article 84(2) of the
Constitution should be interpreted liberally and that article 5(1) of
Proclamation No. 798/2013 “which limits standing to ‘any person who
alleges that his fundamental right and freedom have been violated’
should either be amended or read in line with articles 37 and 84(2) of
the Constitution”.”” He says: “Constitutional rights could be fully
vindicated in Ethiopia only where their violations could be brought to
the attention of the CCI and the [HoF] by affected individuals and

groups as well as public purpose spirited individuals and NGOs”.”

Reading into article 37(1) of the Constitution a standing of public
interest litigation type seems a long stretch. One of the areas where the
making history of the Constitution relatively clearly shows the debates
that shaped the framing of constitutional provisions into what they
eventually turned out to be is the current article 37 in general and

Kommers and Miller, supra note 52, p. 30.
" Id, p. 31.

Mizanie, supranote 1, p. 155

73 Id, pp. 156-57.
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article 37(1) in particular. During the consideration of the draft
constitution by the Council of Representatives of the Transitional
Government, long debate took place on the right to access to justice. As
can be seen from the Minutes of the Council, the earlier draft received
from the drafting Commission contained an explicit reference to public
interest litigation (PIL). It was listed as part of sub-article (2) of the then
article 35 of the draft that was devoted to access to justice.” But on the
floor of the Council, it encountered lots of opposition, including from
the minority view holders in the drafting Commission and the Chair of
the Council, President Meles Zenawi. In fact the Chair said that the
provisions on PIL would end up in becoming avenues for those who
lack the required votes in decision-making bodies to get their wishes
granted through litigation and, he believed, it would not be used to
come to the aid of those who lack the means to hire lawyers.”® As can
be seen from the Minutes, the wording of the current article 37(1) was
redrafted and given its current formulation by the Council.

Further, during the deliberations on the draft by the Constituent
Assembly as well, a fair amount of discussion was made on the draft
provisions on access to justice. It was reported that two committees of
the drafting Commission—the Human and Democratic Rights, and
Judicial Affairs Committees—had considered the issue of access to
justice. The Chair of the Human and Democratic Rights Committee,
for example, explained the raison detrefor a stand-alone right to access
to justice saying that it would be necessary for individuals to have

recourse against executive officials that may use their positions and

7> The current article 37 of the Constitution was article 35 in the original draft of the
Drafting Commission, and it had 4 sub-articles to it; Minutes of the Council of
Representatives of Transitional Government of Ethiopia, Deliberation on the draft
constitution, Miazia 12, 1986, p. 105.
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violate their rights.”” The Chair of the Committee further mentioned
that under the then draft article 37(2), a person can bring his own case
or someone else’s case as well. This would give the sense that the PIL
provision was maintained in article 37(2) when the draft reached the
Constituent Assembly but was somehow removed at some point before
the Constitution was ratified. Thus, given the fact that the idea of PIL
was raised and rejected during the deliberation of the draft of what has
become article 37 by the two bodies mentioned above, and particularly
given that it has disappeared from the adopted Constitution, I believe
it is hard to make the argument in favor of its existence in article 37(1)

of the Constitution.

Similarly, the argument about the liberal interpretation of article 84(2)
of the Constitution so as to give the phrase “interested party””® a
broader meaning in that sub-article is also incongruent both with the
plain meaning of the phrase and the intention of the framers of the
Constitution. In the Ambharic (and the controlling) version™ of article
84 (2), the phrase “interested party” is rendered as “aa 4% (which
means “the disputant” or “the party”). This therefore can only mean

the person with an interest in the matter.

Having said the above, however, I contend that article 9(2) of the
Constitution can be a possible provision of the Constitution where
public interest litigation and litigation on behalf of others can be
anchored. Article 9(2) provides: “All citizens, organs of state, political
organizations, other associations as well as their officials have the duty

77 Minutes of the Constituent Assembly, Deliberation on the draft constitution, Hidar

10, 1987, pp. 13-14.
The phrase “interested party” appears in article 84(3) as well. But Mizanie did not call
for its liberal interpretation in the case of this sub-article.

7 See, the Ethiopian Constitution, 1995, article 106.
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to ensure observance of the Constitution and to obey it. (Emphasis
mine). One of the ways through which citizens, associations, political
organizations and their officials, among others, can ensure the
observance of (and obey) the Constitution would be by challenging the
violations of the Constitution, including the violation of its
fundamental rights and freedoms provisions, before courts,
administrative and quasi-judicial bodies not only in their own cases but
also by bringing PIL and representing others who cannot stand for
themselves. That said, it is imperative to mention here that we are in a
better position at the moment because of a new legal development
brought about by the Federal Courts Proclamation No. 1234/2021.
Article 11(4) of the Proclamation provides: “Any person who has
vested interest or sufficient reason may institute a suit before the
Federal High Court to protect the rights of his own or others”
(emphasis mine). Thus, a person—legal or juridical—that is mindful of
the interest of the public or that of another person who for any reason
is not in a position to act on their own behalf, and is determined to take
that matter to the Federal High Court needs only to show a “sufficient
reason” to do so. This is not a high threshold to cross. It is doable. The
legislature has to be commended for having created this platform,
responding to a long yearning from the minders of public interest and
rights or interests of others who may not be in a position to assert their

rights for various reasons.

4. On the Exhaustion of Administrative and Judicial
Remedies

The requirement of exhaustion of administrative and judicial remedies
before an applicant approaches a constitutional interpreter in

jurisdictions that follow centralized constitutional review system is a
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well-established practice.** When it comes to the Ethiopian case, what
seems to be a problem of poor draftsmanship of articles 3 and 5 of
Proclamation No. 798/2013 appears to have contributed to some lack
of clarity in Mizanie’s comments on the law. It is difficult to make sense
of some of the provisions. For example, what article 5(3) provides is
already covered by article 5(2)(a) if we see it in the light of articles 84(2)
and 84(3) of the Constitution. The idea of exhaustion of available
remedies before seeking redress from a constitution interpretation
body is pivotal because litigants can have their cases resolved without
the need to raise a constitutional question. This is in line with Mizanie’s
proposal to avoid the invocation of the constitution unless that
becomes absolutely necessary.®’ It also underscores the important
principle that constitutional interpretation bodies should not be the

first instance forum for litigating justiciable matters.

Mizanie commented that Proclamation No. 798/2013 does not define
what “justiciable” matters are. He also cited the decisions of the Federal
Supreme Court and the CCI’s opinions which gave the impression that
justiciable matters mean whatever the legislative or the executive
branches of government say they mean.* I contend that there should
rather be a firmer, internationally acceptable understanding of the
notion. I consider those decisions of the two bodies Mizanie cited as
slippages under the burden of political interests, from the government
at the time, which should not represent the established judicial stance.
There should be more settled meaning for the notion whose lines are
drawn in the sand. In this regard, we can learn something from the

“political question” doctrine of the US Supreme Court.

8 Kommers and Miller, supra note 52, p. 11.
81 Mizanie, supranote 1, pp. 151-53.
8 Id, pp. 158-59.
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In Baker v. Carr®, the Supreme Court explained the concept of political
question. A matter which the (US) Constitution makes the sole
responsibility of the executive or the legislative branch of government
is a question with which the judiciary should not deal because it is
removed by the Constitution from the prerogatives of the judicial
branch. The Court said:

Prominent on the surface of any case held to involve a political
question is found a textually demonstrable constitutional
commitment of the issue to a coordinate political department; or a
lack of judicially discoverable and manageable standards for
resolving it; or the impossibility of deciding without an initial
policy determination of a kind clearly for nonjudicial discretion; or
the impossibility of a court's undertaking independent resolution
without expressing lack of the respect due coordinate branches of
government; or an unusual need for unquestioning adherence to a
political decision already made; or the potentiality of
embarrassment from multifarious pronouncements by various

departments on one question.*

The standards developed by the US Supreme Court cited above can
help the Ethiopian courts to differentiate justiciable matters from non-
justiciable matters. The important thing is that when they go about
doing so, they have to use the Constitution as a reference point and not
laws or policies of the political branches. The notion of justiciability is
a constitutional principle, not a sub-constitutional principle.

8 Baker v. Carr (1962).
8 Id,p.12.
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5. On Constitutional Remedies

The Ethiopian Constitution contains robust provisions regarding the
application, implementation and accessibility of the Constitution as a
whole as well as its Bill of Rights provisions. As earlier noted, article
9(2) stipulates that “[all] citizens, organs of state, political
organizations, other associations as well as their officials have the duty
to ensure observance of the Constitution and to obey it”. It makes it
unmistakably clear that both state and non-state actors, including
citizens, have duties not only to obey it but also to ensure the
observance of the Constitution. Focusing on the application of the Bill
of Rights, Article 13(1) provides: “All Federal and State legislative,
executive and judicial organs at all levels shall have the responsibility
and duty to respect and enforce the provisions of the [fundamental
rights and freedoms] Chapter” of the Constitution. As regards how the
Bill of Rights provisions should be interpreted, the Constitution
entrenches an approach that we can call “interpretive universalism” by
requiring the provisions of the Bill of Rights to be interpreted in
conformity with the principles of the Universal Declaration of Human
Rights, international human rights covenants and other human rights
instruments adopted by Ethiopia. This clause anchors the
interpretation and application of the constitutional rights to those of
the international human rights system thereby wide-opening the
opportunity for various actors that are required to respect, protect,
enforce and cause the observance of the Bill of Rights enshrined in the
Constitution to learn from and benchmark the international human

rights standards.

The above provisions are further strengthened by the broadly
formulated “right of access to justice” clause of article 37(1) of the

Constitution, according to which “everyone has the right to bring a
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justiciable matter to, and to obtain a decision or judgement by, a court
of law or any other competent body with judicial power”. Thus, so long
as a certain matter is justiciable®, i.e., is capable of judicial
determination—whether it is a matter that arises in terms of the
Constitution or under sub-constitutional norms, actions or decisions—
one is entitled to take the matter to a court of law or any other
competent body with judicial power and obtain a decision or
judgement. Such matters can be those that involve interpretation of the
Constitution or the application of the latter or other sub-constitutional
norms. In the case of the matters that involve the interpretation of the
Constitution, the decision or judgment that the applicant obtains can
be in the form of declaration of invalidity of a law or a decision that
contravenes the Constitution, an interdict (writ of mandamus) or even
the award of constitutional damages. In this sense, therefore, we can
say that the Ethiopian Constitution contains the normative structure

based on which constitutional remedies can be claimed.

Nevertheless, I do agree with Mizanie that, compared to constitutions of
other jurisdictions, the Ethiopian Constitution can be characterized as not
clearly forthcoming when it comes to constitutional remedies in general
and damages in particular. In this regard, the Kenyan Constitution of 2010
can be placed on the opposite side of the spectrum of explicitness to the
Ethiopian Constitution. Article 23(1) gives the Kenyan High Court®*® the
jurisdiction to hear and determine applications for redress of a denial,
violation or infringement of, or threat to, a right or fundamental freedom
in the Bill of Rights. Article 23(3), for its part, stipulates that:

8 See the discussion on “justiciability” under section 4 above.

8 Article 23(2) instructs the Kenyan Parliament to enact legislation to give original
jurisdiction in appropriate cases to subordinate courts to hear and determine
applications for redress with which the High Court is constitutionally mandated in
sub-article (1) of the same article.
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In any proceedings brought under Article [22¥], a court may
grant appropriate relief, including——

(a) adeclaration of rights;

(b) an injunction;

(c) aconservatory order;

(d) adeclaration of invalidity of any law that denies, violates,
infringes, or threatens a right or fundamental freedom in
the Bill of Rights and is not justified under [the limitation
clause of] Article 24;

(e) an order for compensation; and

(f) an order of judicial review.

Other constitutions, although not as explicit and as comprehensive as
the Kenyan, provide for some details. For example, the Ghanaian
Constitution of 1992 and the Nigerian Constitution of 1999 (also cited
by Mizanie) provide that compensation should be paid to persons who
are unlawfully arrested or detained by public authority or any other
person. Thus, the Ethiopian Constitution textually is nowhere near the
above constitutions in regards to constitutional remedies. As I alluded
to earlier, it is possible that the courts or the CCI/HoF may, through
litigation that comes before them on the basis of article 37 and other
provisions cited, develop jurisprudence that reads appropriate
constitutional remedies into the Constitution. In that sense, thus,
Mizanie’s statement that “the [HoF] and CCI do not have a legal basis

and guidance to order structural interdicts and provisional interdict

8 Article 22 of the Kenyan Constitution deals with Jocus standi. It provides, among
others, that a person has the right to institute court proceedings claiming that a right
or fundamental freedom in the Bill of Rights has been denied, violated or infringed, or
is threatened either on his own behalf or on behalf of public interest, or the interest of
another person who cannot act in their own name.
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when they feel that the applicant may suffer irreparable damage while

78 seems to me to be an incorrect

the case is pending before [them]
reading of the law. Nonetheless, legislative enactment of appropriate
procedural rules to implement the general provisions of the
Constitution or the elaboration of the constitutional text through
constitutional amendment can better address these legal gaps.
Additionally, with respect to the remedy of interdict, we now have the
problem of legal gap resolved (as far as the HoF is concerned®)—albeit
in a manner narrower than what Mizanie advocated for. Proclamation
No. 1261/2021 empowers the Speaker of the House to order stay of
execution “when the House believes that there will be irreparable
damage to an applicant requesting constitutional interpretation, or
there may be other serious compelling reason”.”* The law also
empowers the Speaker to talk with the parties before ordering the stay

at his/her discretion.”!

Mizanie observes that the application of tort law (to which Ethiopian
courts may resort owing to lack of distinct and detailed rules on human
rights damages in other laws of the country) to address claims of
constitutional damages is a misfit given the distinct nature and purpose
of constitutional damages compared to ordinary tort in private laws.
But damages, including damages awarded to redress violations of
constitutional rights, have a civil nature regardless of the perpetrator of
the violation. Thus, its being covered in the Civil Code would not be a
problem. But, the Civil Code’s lack of full coverage of all remediable

constitutional rights is indeed a problem.

Mizanie, supra note 1, p. 168.

But the legal gap in the case of the CCI still remains.
% Article 19.
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Regarding the appropriateness of tort law for constitutional damages,
opinions seem to vary. In a recent comprehensive work on damages
and human rights, Jason Varuhas opines (in the context of the common
law legal system) that “applying the ordinary common law rules on
concurrent liability, a monetary award in tort may suffice to fully
remedy a human rights violation””. He further notes, by giving an
example that:

if concurrent claims in false imprisonment and for violation of
Article 5(1)” are upheld, then the award for the tort would
compensate for all relevant damage and loss suffered, rendering a
separate award under the [Human Rights Act] unnecessary; to
make two awards for the same damage would constitute double
recovery and an unjustified windfall for the claimant. The award
for false imprisonment includes compensation for normative
injury to liberty as well as for consequential non-pecuniary or

economic effects.*

Mizanie rightly observes that the cap on the amount of damages for
moral injury in the Civil Code is unacceptably low.”> However, recently
enacted laws of the country have set aside the limits of the Civil Code
by allowing more substantial moral damages. To cite a couple of
examples: the copyrights and neighboring rights protection law states
that the amount of compensation for moral damage brought about by
the violation of these rights “shall be determined based on the extent of

%2 Jason NE Varuhas, Damages and Human Rights (Hart Publishing, 2016), p. 140.

% Art 5(1) of the Act provides that everyone has the right to liberty and security of
person and that no one shall be deprived of such liberty except in specific cases
provided in the same sub-article and in accordance with a procedure prescribed by
law. See the Act here: https://www.legislation.gov.uk/ukpga/1998/42/data.pdf.
Varuhas, supranote 92, pp. 140-41.
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% Mizanie, supranote 1, p. 170.
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the damage and [may] not be less than Birr 100,000 (Birr one hundred
thousand)”.”® The Media Proclamation No. 1238/2021 for its part
provides that “a moral compensation for defamation by the media shall
not exceed Birr 300,000 (Three Hundred Thousand Birr)”.””

Finally, Mizanie expressed the fear that immunity of government
officials granted by the Civil Code could thwart possibility for redress
of victims of human rights violations by such officials. Although
ministers, members of parliament and judges are immune from
liability for an act connected with their official functions, it is my view
that the immunity envisaged here are for those acts that may not
involve serious violations of constitutional rights. In addition, article
2139 makes an exception to the immunity provision that it (art. 2138)
shall not apply where the immunity holders have been sentenced by a
criminal court for acts pertaining to their office and invoked by the
plaintiff. In fact, in relation to the members of parliament, the
Ethiopian Constitution also provides that they are not accountable to
civil, criminal or administrative liability in connection with the votes
they cast or opinions they express in the House. The Constitution does
not give immunity from arrest or prosecution for criminal offenses. All
it does is setting forth the manner of arrest or prosecution in #agrante
delicto and non-flagrante delicto cases whereby a prior immunity
waiver is required to undertake arrest or prosecution in the latter
situation.” The Constitution therefore doesn’t change/abrogate the law
in the Civil Code in regards to immunity. The point is that most state-
inflicted human rights violations—whether they are committed by

senior government officials who may or may not be members of

% Copyrights and Neighboring Rights Protection Proclamation No. 410/2004, article
34(4).

%7 Article 80(3).

% Ethiopian Constitution, 1995, article 54(5)-(6).
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parliament or low-ranking government officials—would fall within the
realm of prosecutable offences. This makes it possible for redress to be
granted by using the Civil Code’s relevant provisions on damages for
acts committed by the state. It is good to note also that the provisions
of the Civil Code that deal with fault-based tortious damages, which I
believe involve mostly non-state actors, are specific in regards to the
acts that give rise to damages. But in the case of vicarious liability, the
Code’s provisions tend to be more broadly stated making it possible for
any violations of human rights to obtain redress by way of

compensation, among other appropriate ones.

Conclusion

It is clear from Mizanie’s article that he wanted to investigate why there
has been a negligible constitutional rights litigation so far in Ethiopia,
in spite of the widespread violations of the rights. In this connection,
he wanted to bring to the limelight the absence of helpful rules of
procedure for litigating constitutional rights and has argued that their
absence has contributed to the low level of constitutional rights
litigation. Although this article concurs with his view that the non-
existence of robust rules of procedure may have played a part in the low
level of constitutional litigation, it has argued that more significant

reasons lie elsewhere.

This article has attempted to offer additional perspectives to the
arguments and contentions Mizanie made in his article. I have shown
that, contrary to Mizanie’s position, courts have indeed the power to
interpret the text of the Constitution to handle justiciable matters. This
article has also attempted to shed light on the meanings of
constitutional interpretation, which often is linked only to one of its

meanings, i.e., review of constitutionality of sub-constitutional laws
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and decisions. In relation to article 84(2) of the Constitution, the article
has attempted to dispel the commonly held untenable argument that
considers article 84(2) as solely determinative of the scope and meaning
of constitutional interpretation under the Constitution. Regarding the
issue of /ocus standi in relation to constitutional litigation, the article
has pointed out that reliance on article 37 of the Constitution as a basis
for PIL may not be tenable, but rather reliance on article 9(2) of the
Constitution could be tenable. Further, the article discussed new legal
developments after the publication of Mizanie’s article. Overall, this
article will give the reader a more up to date state of the law and the
practice about constitutional rights litigation in Ethiopia and is

believed to spur further research in the area.

%% %
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THE NEwW ETHIOPIAN INVESTMENT LEGAL REGIME: CHANGES AND
CONTEXT

Mekides Mezgebu”

Abstract

Ethiopia has been undergoing tremendous policy and legislative reforms since
2018. The reform generally pursued an ‘open-door’economic policy replacing
previous laws and government decisions that were considered restrictive.
Among the key areas that were the subject of the reform was the investment
regulatory regime. This article examines the changes introduced in the
investment legal regime in the context of historical investment regulation in
Ethiopia. It shows that, while the public announcements of the reforms,
including those relating to privatization of state-owned enterprises indicated a
significant shift in economic policy, the new investment laws adopted a more
cautious approach. The new investment laws saw the re-introduction of
previously tested rules on investment admission, and re-adjustments of
administrative rules in investment administration. While some progressive
steps were taken to liberalize previously protected sectors, fundamental and
comprehensive changes to investment regulation were not made. More
revisions are needed to relax sectoral restrictions, waive minimum capital
requirements, ease bureaucratic processes and improve regulatory

coordination.

Key-terms: Investment admission, investment administration, investment
regulation, liberalization
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at-Law; Member of the National Taskforce established by the Ethiopian Investment Commission to
revise the investment regulatory regime. Email: mekdes@mekdesmezgebu.com
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Introduction

Ethiopia introduced a new investment regulatory framework through the
enactment of the Investment Proclamation No. 1180/2021 (hereinafter
“Investment Proclamation”), Investment Regulation No. 474/2021
(hereinafter “Investment Regulation”), and the Investment Incentives
Regulation No. 517/2022 (hereinafter “Incentive Regulation”) (together “new
laws”). The new laws repealed Investment Proclamation No. 769/2012 and
Investment Regulation No. 270/2012 (hereinafter “previous laws”)! which
were in effect for eight years. The changes in legislation came as part of a
broader economic reform program of a new government that came to power
in 2018. One of the key pillars of the overall reform was to enhance the role of
the private sector in the national economy primarily through easing and
liberalizing the business and investment regulator regime.? To that end, an
investment reform project was launched in 2019 aiming to align the
investment regulatory framework with the changes in the economic policy of
the new administration.” This article provides a comparative examination of

the changes introduced in the new investment regime. It investigates the

' Investment Proclamation No. 769/2012 and Investment Regulation No. 280/2012.

? Ethiopia Office of the Prime Minister: Homegrown Economic Reform Agenda: A Pathway to
Prosperity, (2019). https://www.pmo.gov.et/initiatives/

* In a speech at the 2019 World Economic Forum in Davos, Prime Minister Abiy Ahmed outlined his
government's key economic and political reform direction. He noted that it is in the country’s economic
interest to increasingly open its borders to international capital and called upon investors and
entrepreneurs to invest in the economy. Outlining the key economic reform plans of the government,
he stated “unleashing the potential of the private sector” as a key goal to be achieved through four
priority areas of reform:

i. Supporting small and medium enterprises to grow and flourish as the engine of the economy.

ii. Ease and mainstream regulations to start a business and provide a better policy environment,
noting the revision of the investment, commercial and other regulations as examples.

iii. Making the private sector an integral part of the economy, through reforming the State-Owned
Enterprises and opening up the economy to international investors in telecom, logistics, aviation,
energy, railways, and industrial parks.

iv. Fostering Public-Private Partnerships as a way to build balanced long-term partnerships aimed
at triggering fast economic growth and profit. Full speech available at
https://www.youtube.com/watch?v=x217KscqRro
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The New Ethiopian Investment Legal Regime: Changes and Context

policy rationale underpinning the changes drawing on available official
government pronouncements and the author’s involvement in the reform
process. Bearing in mind parallel reform initiatives and legislative changes
across several sectors, the article examines the key features of the new
investment regime in the context of broader policy changes. Section one starts
with the contextual background of investment regulation in Ethiopia. Section
two outlines the key changes introduced by the new laws.

1. Investment Regulation in Context

A country’s legal and regulatory framework is one of the critical factors that
affect investors’ decisions to invest.* Countries adopt various domestic
policies and laws to create an enabling environment that is best suited for
attracting investment. Ordinarily, an investment regulatory regime is
informed by the normative contents of the investment and economic policy
of the government. Legal and judicial frameworks implement the policies and
offer the predictability, consistency, and certainty needed to boost private
investment and protect the rights and properties of investors.” In addition,
such frameworks establish the parameters under which foreign investment is
permitted and domestic investment is protected. Beyond the adoption of
robust national legislation, international investment laws embodied in
regional and bilateral investment treaties are also used to offer regulatory

safeguards to investors.

Ethiopia’s experiment with investment regulation dates to the early 1950s.°

For the seven decades that followed, the investment laws reflected the

-

The World Bank Group, Global Competitiveness Report 2017/2018, Foreijgn Perspectives and Policy
Implications (2018) p.23. The Report identified that 86% of the foreign investors included in the data
stated that legal and regulatory frameworks were critical in their decisions to invest.

The World Bank Group, Investment Law Reform: A Handbook for Development Practitioners (2010).

Official Notice No. 10 (1950) of the Imperial Government, Statement of Policy for the Encouragement
of Foreign Capital Investment in Ethiopia.

o

o
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economic and ideological orientation of the government of the day; From
near total openness in 1950/60s to total closure in the 1970s /1980s and a
cautious liberalization since 1991.”7 A series of federal laws have been
adopted between 1995-2018, generally aiming to spur domestic and foreign
investment.® In 2012, there was a slight pivot in policy brought by the
adoption of a “developmental state” economic model that prioritized
industrialization and greater state intervention in the economy.’
Consequently, a special regulatory regime for the development and
expansion of industrial parks was instituted targeting the manufacturing
industry and the existing investment laws were reformed.'* Complementing
national efforts, regional and multilateral investment agreements were
increasingly adopted, aiming to boost foreign investments in the

manufacturing sector.

~

During the Transitional Period (1991-1995), the Investment Proclamation No. 15/1992 was one of the

earliest laws promulgated. Following the introduction of a new constitution in 1995, Investment

Proclamation No. 37/1996 and Investment Regulation No. 07/1996 were enacted. These were

succeeded by two waves of investment legislations, before the enactment of the current investment laws:

Investment Proclamation No. 280/2002 and Investment Regulation No. 84/2003 and later by

Investment Proclamation 769/2012 and Investment Regulation No. 270/2012.

Won Kidane, The Legal Framework for the Protection of Foreign Direct Investment in Ethiopia,

Chapter 26, in THE OXFORD HANDBOOK OF THE ETHIOPIAN ECONOMY (Cheru, et al, ed. OUP, 2019). At

742-762.

J. Hauge and A. Chang, The Concept of a Developmental State’ in Ethiopia; in OXFORD HANDBOOK

OF THE ETHIOPIAN ECONOMY (Cheru et al, eds. (2019). at 824-839.

10 For more on Industrial Parks, see Industrial Parks Proclamation No. 886/2015; Industrial Parks
Regulation No0.417/2017; and, Industrial Parks Development Corporation Establishment Regulation
No. 326/2014.

"' This was primarily demonstrated through the execution and ratification of Bilateral Investment

Treaties. Currently, there are 35 Bilateral Investment Treaties and 5 other treaties with Investment

provisions signed by Ethiopia. The country is also a party to 10 multilateral investment-related

instruments. See the full Iist on United Nations Conference on Trade and Development (UNCTAD)

Investment Policy Hub - Ethiopia. Available at: https://investmentpolicy.unctad.org/international-

investment-agreements/countries/67/ethiopia

©

©
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2. New Investment Laws: Reform and Rationale

Ethiopia does not have a separate investment policy. Instead, investment is
integrated into the different national economic and sectoral policies.'* At the
outset, the 2019 investment reform process had the dual objectives of
achieving policy and practical reforms. At the policy level, there was a need to
align the investment regime with the local economic reform process. Key
among the reform programs was the decision to liberalize the telecom sector,
partially privatize key state-owned enterprises in the rail, energy, and aviation
sectors and improve the investment climate.”” Additionally, the investment
reform was driven by the need to align the investment laws with the
government’s renewed efforts to push for regional and global economic
integration through membership in the African Continental Free Trade Area
(ACFTA)", the World Trade Organization (WTO)", and improve Ethiopia’s
ranking on the global Ease of Doing Business platform.'® As part of the Ease
of Doing Business Initiative, legislative and administrative reforms across
priority sectors were undertaken, ushering in several new pieces of legislation,

including the new Investment Laws."”” Whilst piecemeal amendments have

As part of the investment reform program, the reform team prepared an investment “White Paper”
as the guiding policy document for the reform proposals. Currently, the key national policy
instrument is  the  10-Years  Development Plan  (2021-2030)  available at
http://www.pdc.gov.et/#/tenyearplansection. Other sector-specific policies include the 2017 Public-
Private Partnership Policy (available at https://www.mofed.gov.et/programmes-projects/ppp/
Ethiopian Office of the Prime Minister, Improving Ease of Doing Business - Medium Term Reform
Road, July 23, 2019. Available at

https://pmo.gov.et/media/documents/Improving Ease_of_Doing Business_jull23.pdf

4 Agreement Establishing the African Continental Free Trade Area Ratification Proclamation No.
1124/2019

Ethiopia Resumes WTO Accession Negotiations After Eight-Year Pause
https://www.wto.org/english/news_e/news20_e/acc_eth_31jan20_e.htm

Ethiopian Office of the Prime Minister, Improving Ease of Doing Business - Medium Term Reform
Road (2019). The vision of this initiative was to make Ethiopia in the Top 100 ranking for Ease of
Doing Business. Available at

https://pmo.gov.et/media/documents/Improving Ease_of_Doing Business_jull23.pdf

Id. The Doing Business Initiative identified priority areas for reform, which included starting a
Business, Getting Credit, Paying Taxes, Trading Across Borders, Dealing with Construction Permits,
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been made to the previous investment laws over the years,'® a comprehensive
review of the investment regulatory regime was required to address grey areas
in the law, incorporate new policy objectives, and modernize the regulatory
regime in line with international best practices. This section will examine the

various sections of the investment laws and the changes introduced.

2.1. Investment Objectives

Since the investment legislation of 1992 there have not been major changes in
Ethiopia's investment goals as stated in the enabling laws. Articulated both in
the preamble and other clauses, the laws generally provided as the main policy
objectives the promotion, facilitation and protection of investments."
Through effective implementation of such broad objectives, the laws further
aimed to attain economic growth, job creation, technology transfer, and
development of the domestic market. Beginning in 2012 and consistent with
the “developmental state” economic policy of the government at the time, the
policy moved towards favoring investments in strategic sectors of agriculture

and industrialization.”® Special attention was given to export-oriented

Registering Property, Getting Electricity, Protecting Minority Investors, Resolving Insolvency,
Enforcing Contracts, and other Cross Cutting Reforms.

Investment Proclamation No. 769/2012 was replaced by Investment Proclamation No. 849/2014,
while Investment Regulation No. 270/2012 was replaced by Investment Regulation No.312/2014.
The Encouragement, Expansion, and Coordination of Investment Proclamation No. 15/1992,
Investment Proclamation No. 37/1996, art. 4; Investment Proclamation No. 280/2002, art. 4;
Investment Proclamation No. 769/2012, art. 5.

Mulu Gebreyesus, The Private Sector in Ethiopia’s Transformation, in OXFORD HANDBOOK OF THE
ETHIOPIAN ECONOMY (Cheru et al, eds. (2019). at 688-703. In 2002, Ethiopia’s government launched
a comprehensive industrial development strategy that recognized the role of the private sector in the
economy. It designed the role of the government as supporting those private players in selected
manufacturing sectors such as textile and apparel, meat, leather, agro-processing, and Small and
Medium Enterprises (SMEs). The policies were articulated in the Plan for Accelerated and Sustained
Development to End Poverty (PASDEP) (2005-2010); Ethiopia National Industry Policy (2002); the
Growth and Transformation Plan (GTP-I) (2010/11- 2014/15); and, the Second Growth and
Transformation Plan (GTP II) (2015/16- 2019/20).

20
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manufacturing sectors and private investments in commercial agriculture.?

Such policy dispensation was also manifested under the previous laws, which

principally emphasized the objective to attract investments in agriculture and

manufacturing sectors.*

Investment Proclamation No. 769/2012, Article 5 provided the investment

objectives as follows:

1. Accelerate the country’s economic development;

2. Exploit and develop immense natural resources of the country;

3. Develop the domestic market through the growth of production,
productivity, and services;

4. Increase foreign exchange earnings by encouraging expansion in
volume, variety, and quality of the country’s export products and
services as well as save foreign exchange through the production of
import-substituting products locally;

5. Encourage balanced development and integrated economic activity
among the regions and strengthen the inter-sectoral linkages of the
economy;

6. Enhance the role of the private sector in the acceleration of the
country’s economic development;

7. Enable foreign investment to play its role in the country’s economic
development;

8. Create ample employment opportunities for Ethiopians and advance the
transfer of technology required for the development of the country.

2 1d, at 690.

22 J. Hauge and A. Chang, supra note 9, at 832. Alongside the investment laws, other policy measures

were taken to spur industrialization including: the massive expansion and investment in industrial

parks, sectoral targeting of industrial and investment plans, state-led credit allocation to prioritized

industries, export promotions measures, import substitution in certain industries, and infrastructure

investments.
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Similarly, the new Investment Proclamation retained much of the objectives
in Proclamation No. 769/2012, signaling policy consistency with the previous
investment laws. However, minor amendments were made to accommodate
changes in national economic policy. The new additions and amendments

include:

1. enhance the competitiveness of the national economy by promoting
investments in productive and enabling sectors;

2. create more and better employment opportunities for Ethiopians and
advance the transfer of knowledge, skills, and technology required for
the development of the country;

3. create an integrated economy by strengthening inter-sectoral and
foreign-domestic investment linkages;

4. Encourage socially and environmentally responsible investments.*

(Emphasis added).

The emphasis to develop the domestic market through the growth of
production, productivity and services was redrafted to “enhance the
competitiveness of the national economy by promoting investment in
productive and enabling sectors.”** The two added components focus on
“competitiveness of the economy” and “promoting investments in productive
and enabling sectors.” The Proclamation does not define “competitiveness”
and “productive and enabling sectors”. However, other policy documents
reveal an underlying policy recognizing the service sector as a key growth
driver and enabler of the economy, besides the manufacturing sector.”” This

in turn is intended to develop competitive local enterprises able to supply

2 Tnvestment Proclamation No. 1180/2020, art. 5.

#Id, art. 5(1).

> Ethiopia 2030: The Pathway to Prosperity - 10-Year Perspective Development Plan (2021-2030). This
document elaborates on the policy focus areas for the government. Productive sectors include
agriculture, manufacturing, and mining; service sectors (referring to tourism), and Enabling Sectors
to include energy, transport, sustainable finance, innovation and technology, urban development and
irrigation, and human capital development include agriculture.
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goods in international markets and ensure quality service delivery in critical
social services such as education and health. Additionally, the inclusion of
“foreign-domestic investment linkages” recognizes the need to promote
backward-forward investment linkages between foreign manufacturers and
domestic industries, which was identified as one of the key reform areas.*
Further, social and environmental standards were added as separate objectives
to emphasize that investments must conform to these standards for
sustainable development.?” In sum, the substance of the adjustment made in
the New Investment Laws does not signify a fundamental shift in policy.
While the overall spirit of the policy and law is geared toward liberalization
and increased participation of the private sector, it did not result in a

significant amendment of the investment objectives.

2.2.Investment Admission: Background

Under international investment law, it is a generally accepted norm that
regulating the admission, establishment, and administration of investments is
within the sovereign mandate of host countries.”® A key aspect of such
regulatory function is determining the entry and establishment rights of
foreign investors through national legislation. Controls on the entry of foreign
investors are often rationalized on account of preserving national economic
goals, nationality security, public health and safety, public morals, and other

motivations such as protecting local businesses.”

26 Office of the Prime Minster, supranote 2, at 13.

7 United Nations Conference on Trade and Development (UNCTAD), Investment Policy Framework
for Sustainable Development (2015). This is in line with the “New Generation” investment policies
that have emerged globally, emphasizing sustainable development issues, such as environmental,
social, governance, and poverty alleviation, in investment policymaking. These trends place social and
environmental goals on the same footing as economic growth.

28 M. SORNARAJAH, INTERNATIONAL LAW ON FOREIGN INVESTMENT (3 Ed., 2010), at 94.

29 [d
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For the past thirty years, the trend has been to gradually remove entry
restrictions and adopt an open admission policy for investment.’® Save for
those sectors exclusively reserved for nationals or the government, the overall
policy direction in developing countries has been to increasingly admit
foreign investors.’! To this end, countries generally follow either one of the
two investment admission approaches to regulating foreign participation, i.e.,
a positive-list approach or a negative-list approach. A negative-list approach
contains a limited number of investment areas that are either fully prohibited
for foreigners or conditionally restricted allowing only minority foreign
ownership. Foreign investors will be admitted to sectors that are not included
in the “negative-list”. This approach is generally viewed as more open and
practiced in more countries around the world. In contrast, a positive list
approach provides an exhaustive list of investment areas that are permitted
for foreign investment, prohibiting all other areas that are not in the “positive-
list”. This is considered a more restrictive investment regime and a minority

number of countries adopt this approach.*

Ethiopia’s investment legislation to date has experimented with both
approaches. For the two decades between 1991 and 2012, the regulatory
framework followed a negative list approach,” with varying degrees of
openness for foreign investment. The negative-list provided sub-categories of

investment areas that are generally reserved for the government, joint

% World Bank Group, Investment Law Reform: A Handbook for Development Practitioners (2010) at
26.

31 UNCATD, supra note 27 at 16. Further, the “New Generation” of investment policies seeks to
maintain a balance between a favorable investment climate through regulation and openness: a
dichotomy of measures that further liberalize investment regimes and promote foreign investment on
the one hand, and regulate investment in pursuit of public policy objectives on the other. This
approach recognizes that liberalization, if it is to generate sustainable development outcomes, should
be accompanied by the establishment of proper regulatory frameworks.

2 Id, at 28.

* The Encouragement, Expansion, and Coordination of Investment Proclamation No. 15/1992;
Investment Proclamation No. 37/1996; Investment Regulation No. 7/1996; Investment Proclamation
No. 280/2002; and Investment Regulation No. 84/2003.
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investment with the government, Ethiopian nationals, domestic investors,
and joint investment with domestic investors. All investment areas that are

not included in any of the negative-lists were open for foreign investors.*

The negative-list approach was changed in 2012 with the enactment of the
previous laws. For the first time, these laws introduced a positive-list
approach, combined with a separate list having a negative list of investment
areas reserved for domestic investors.” Accordingly, the areas that are
restricted to foreign investment and the areas that are permitted for foreign
investors were exhaustively enumerated in the law. All other sectors that were
not on either the positive or negative list were considered closed for foreign

investors.

2.3.Shifting Gears: Reversal of Investor Admission Rules

The new Investment Proclamation No.1180/2020 reversed the positive-list
approach to a negative-list approach. Consistent with the revised investment
objectives, the change in approach was justified by the need to implement a
more open economic policy. More specifically, the open policy preference
aims to encourage the growth of domestic industries and services, attract
quality foreign investment, enhance forward and backward linkages between
local and foreign investments, maximize learning, skills, and technology
transfer as well as ensure high job creation. The shift to a negative-list
approach was accompanied by additional new features of the investment laws,
particularly the definition of “domestic investors” and liberalization in the list
of sectors that were previously reserved for the government and domestic

investors.>*¢

34 [ d
35 Tnvestment Proclamation No. 769/2012, arts. 6-9.
3 See sub-section 2.3.2 of this article.
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2.3.1. “Investor” Definition

The new Investment Proclamation classifies investors as “domestic” and

“foreign”.”’

The law collectively governs both domestic and foreign
investments ensuring that similar legal protections and incentives are
offered.”® Beyond the meaning of the terms, the definitional scope of an
“investor” also determines the scope and application of other sections of the
legislation, particularly eligibility to invest in reserved sectors and incentives.
Investor categorization is therefore an important element that reflects the

investment objectives and policy priorities for the country.

Under the previous laws, domestic investors constituted the following
categories: (a) the government, public enterprises, and cooperatives (b)
Ethiopian nationals, and (c) foreign nationals of Ethiopian origin treated as
domestic investors under separate laws (“Ethiopian Diaspora”). Investors
falling under these categories were entitled to invest in areas reserved for

domestic investors.*

The new Investment Proclamation retained the above list but expanded the

category of domestic investors to include:

i. An enterprise incorporated in Ethiopia and wholly owned by
Ethiopian nationals

ii. Foreign nationals or foreign enterprises treated as domestic investors
by international treaties ratified by Ethiopia;

iii. Foreign nationals or foreign enterprises treated as domestic investors
in prior laws and having existing investments in the country;

iv. Descendants of foreign nationals that have invested in the country.*

% Investment Proclamation No. 1180/2020, art. 2(5) and art. 2(6).

* This however does not mean that requirements and protections are identical for foreigners and
domestic investors in all cases. For instance, the right to repatriate profits and dividends, and the
mandatory requirement of a minimum capital apply only to foreign investors.

See Section 2.3.2 of this article on sectoral regulation.

40 Tnvestment Proclamation No. 1180/2020, art. 5.

39
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This has a number of implications. First, it eliminated the category of
“Ethiopian nationals” which were previously considered a separate category
of domestic investors with corresponding sectors reserved only for them.
Secondly, it expanded the definition of ‘domestic investors’ to include
enterprises incorporated and wholly owned by Ethiopians.*’ Third, it
recognized the special treatment granted to foreign nationals through
preferential bilateral treaties.* Fourth, it extended legal recognition to specific
groups of foreign nationals with a long history of investments in Ethiopia.*
Previously, these groups were the subject of legal uncertainty as they lacked
formal recognition as neither domestic nor foreign investors while operating
businesses in Ethiopia.* The new laws clarified their status through express

recognition and classified them as domestic investors.

Concerning the definition of “foreign” investors, the new Proclamation
maintained the previous approach of determining foreign status through the
test of nationality and place of incorporation. It recognizes investors as foreign
if they have any one of the following legal statuses: a) foreign nationals; b) an
enterprise incorporated in Ethiopia with a foreign shareholding (regardless of

shareholding size); and c) an enterprise incorporated abroad.* The

41 This was not clearly articulated under Investment Proclamation No. 769/2012. Rather it was
indirectly mentioned in art. 3(2) of Investment Regulation No. 270/2012, a provision regulating
sector participation.

2 Such a treaty, for example, exists between Ethiopia and Djibouti. Ethio-Djibouti Preferential

Investment Facilitation and Property Acquisition Agreement Ratification Proclamation No.

516/2007. Under this treaty, Djiboutian nationals and enterprises are recognized as domestic investors

and permitted to invest in areas reserved for domestic investors (excluding those reserved for

Ethiopian nationals only). See also Proclamation Providing Foreign Nationals of Ethiopian Origin

with Certain Rights to be Exercised in their Country-of-Origin No. 270/2002, art. 5 (5).

These included foreign nationals that have lived and invested in Ethiopia for generations, such as

Italians, Indians, and Armenians.

Under the Investment Proclamation No. 280/2002, foreign nationals permanently residing in

43

44

Ethiopia having made an investment” were recognized as domestic investors. However, Investment
Proclamation No. 769/2012 changed the definition of “domestic investors” eliminating this category.
This had left several foreign nationals with long investment history in legal limbo.

% Investment Proclamation No. 1180/2020, art. 2 (6) (c).
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Proclamation explicitly labelled enterprises incorporated abroad as “foreign
investors” to clearly indicate that the location of incorporation matters as
regards the determination of status as “foreign” or “domestic” investor.
Consequently, any enterprise in which a foreigner is involved becomes a
foreign investment irrespective of the place of incorporation; and any business
incorporated abroad becomes a foreign investment irrespective of the
nationality of the shareholders (even if all shareholders are Ethiopians).*® As
an exception, Ethiopian nationals who reside, permanently abroad, may elect

to be treated as foreign investors and the law accommodates such choice.”

2.3.2. Sectoral Regulations

National investment regulations often impose restrictions on foreign investor
participation to protect national interests in the following ways: a) sectoral
regulations through investment entry requirements; b) requiring local equity
participation; and, c) imposing export quotas on investors.* A critical
characteristic of the new Investment Proclamation is the reversal of the
sectoral regulation approach which has been in place since 2012. Under the
previous laws, a hybrid of “positive” and “negative” lists existed, providing an
exhaustive list of permissible investment sectors* and a separate list of areas
reserved for government and domestic investors. Article 6 of the new
Investment Proclamation reversed the above approach and reintroduced a full
negative listing system that existed before 2012.>° Here, except for the few

areas that are reserved for the government and domestic investors, all areas

4 Exception is granted to Djiboutians and Djibouti incorporated entities under the Preferential Trade

Agreement, supra note 42.

47 Investment Proclamation No. 1180/2020, art. 2 (6) (e).

8 Sornarajah, supranote 28, at 136.

¥ Investment Regulation No. 280/2012, Schedule of Permissible Investment Sectors.

%0 The rationale for such reversal was predicated on the policy dispensation that sought more openness
to foreign investment.
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are permitted for foreign investment.”' The approach introduced a new list

with different sub-categories and requirements as detailed below.

2.3.2.1. Restrictions on the Participation Foreign Investors

Article 4 of the new Investment Regulation lists 32 sectors that are exclusively
reserved for domestic investors. This provision essentially liberalizes all
sectors not included in its list, except those business areas reserved for
government or joint ventures with the government. The new definition of
“domestic investors” in the Investment Proclamation encompasses Ethiopian
nationals, foreign nationals of Ethiopian origin and other specific categories
of persons expressly recognized by the law as domestic investors. This broader
definition of “domestic investors” partially liberalizes sectors that were
previously reserved only for Ethiopian Nationals®> This follows the
government’s decision to allow the Ethiopian diaspora to invest in areas that

were previously reserved only for Ethiopian nationals.”” The 32 investment

5 Investment Proclamation No. 1180/2020, art. 6(3).

52 Investment Regulation No. 270/2012, art. 3(1). These are banking, insurance, micro-credit and saving
services, packaging, forwarding and shipping agency services, broadcasting services, mass media
services, attorney and legal services, preparation of indigenous traditional medicines, advertisement,
promotion and translation work, air transport services using aircraft with a seating capacity of up to
50 passengers.

However, some sector-specific legislation that were enacted subsequent to the investment laws have
eroded the equal protection granted to the Ethiopian diaspora. For instance, Media Proclamation No.
1238/2021 derogated from the Investment Regulation provisions by restricting the rights of the
Ethiopian diaspora to participate in the media and broadcasting business. Art. 23 of the Media
Proclamation treats Ethiopian diaspora as foreign citizens (and not as domestic investors) and limits
their ability to invest in media and broadcasting services providing a maximum share ownership cap
of 25%. The Federal Advocacy Service Licensing and Administration Proclamation No. 1249/2021,
on the other hand, has remained consistent with the spirit of the new investment laws, providing equal
treatment to Ethiopian nationals and Ethiopian diaspora for the provision of legal services in Ethiopia.
See also Banking Business Amendment Proclamation No. 1159/2019, art. 9, allowing investment by
the Ethiopian diaspora in financial services. In regulating financial services, art. 4(1) of the Investment
Regulation has deferred to sector legislations to determine the manner and extent of such relaxation.
Thus, whilst allowing Ethiopian diaspora to invest, the Banking Proclamation has introduced sector-
specific restrictions that such investment may only be made in foreign currency, which is a
requirement not provided under the new investment laws.

53
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sectors reserved for domestic investors under the new Investment Regulation
mirror the 2002 Investment Regulation that excluded key economic sectors
from foreign participation, including financial services, domestic trade, retail,
wholesale, and import trade.> Additionally, it reserves for domestic investors
small and medium-scale businesses and those sectors traditionally protected

for domestic industries.>”

2.3.2.2. Mandatory Participation of Local Investors
Mandatory equity participation of local investors is embedded in the new
investment laws in two ways: a) joint investment with the government; and b)
joint investment with foreign investors.

i. Joint Investment with the Government

Previously, under Art. 6(1) of the Investment Proclamation No. 769/2012, the

following areas were exclusively reserved for the Government:

a) Transmission and distribution of electrical energy through the
integrated national grid system;

b) Postal services, except for courier services;

c) Air transport services using aircraft with a seating capacity of more than
tifty passengers.

Similarly, Art. 6(2) of the same proclamation reserved the following areas

exclusively for joint investment with the government:
a) Manufacturing of weapons and ammunitions;

b) Telecom services.

>t Investment Regulation No. 280/2002.
> Investment Regulation No. 474/2021, art. 4.

104



The New Ethiopian Investment Legal Regime: Changes and Context

Under the new investment legal regime, the category of “areas reserved for the
government” has been removed, while retaining the category of “joint

investment with the government”. This category is expanded to include:*

1. Manufacturing of weapons, ammunition, and explosives used as
weapons or to make weapons;

Import and export electrical energy;
International air transport services;

Bus rapid transit; and

S

Postal Services, excluding courier services.

First, the category of investment fields reserved for the government under the
previous investment proclamation was entirely removed ending the exclusive
monopoly of the government in three areas of investment. Previously, air
transport services, transmission and distribution of electricity through the
national grid, and postal services (except courier) were exclusively reserved
for the government. These sectors are now moved to the category of
“Investment Areas Reserved for Joint Investment with the Government”,
expanding the previous list which only included the manufacturing of
weapons and ammunition and telecom services.”” The legal consideration
here was to align the decision of the government to partially privatize public
enterprises such as Ethiopian Airlines, Ethiopian Electric Power, and
Ethiopian Shipping and Logistics Enterprise.” Secondly, the listing resulted
in the opening up of sectors previously under government monopoly.

Although telecom liberalization preceded the introduction of the new

%6 Investment Regulation No. 474/2020, art. 3.

7 Note that telecom services had already been liberalized prior to the enactment of the Investment
Proclamation by virtue of the Communications Service Proclamation No.1148/2019.

Although the government in its decision to partially privatize the state-owned enterprises stated that
only a maximum of 49% of the shares in Ethio telecom will be open for foreign ownership, the law
does not provide for such cap. See Reuters “Ethiopia opens up telecoms, airline to private, foreign
investors. https://www.reuters.com/article/us-ethiopia-privatisation-idUSKCN1J12]]
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investment laws, it was removed from the list, and “air transport services using
aircraft with a seating capacity of more than fifty passengers” has been
replaced by “[I]Jinternational air transport services”. By carving out
“international air transport services”, the law liberalized domestic air

transport services to both domestic and foreign investment.

ii. Joint Investment with Domestic Investors

Article 5 of the Investment Regulation No. 474/2020 introduced a new
category that was not provided in the previous laws.”® This category permits
the participation of foreigners through a joint venture with domestic
investors. The approach to include this category follows a precedent set by the
Investment Board’s decisions which partially liberalized the logistics sector to
foreigners in 2018.%° The stated aim of the joint investment scheme is to
encourage skills and technology transfer and allow technological learning and
the diffusion of innovative capabilities through partnership of foreign and
local firms.®" In addition, a joint venture structure aims to serve as a
countervailing force to ensure better benefits accruing to the country in both

job creation, learning, and maximization of taxes and hard currency earnings.

Article 5 of the Investment Regulation No. 474/2020, therefore, opens the
tollowing sectors to foreign investors only in joint ventures with domestic
investors and with a maximum shareholding of 49% of the share capital of the

enterprise.®

% Joint venture with domestic investors was included at last in Proclamation No. 37/1996. Art. 7(1)

reserved three sectors under this category, which included ‘Engineering and metallurgical industries,
pharmaceutical industries, basic chemical and petrochemical industries, fertilizers industries”

0 See Ethiopian Investment Board Decision (2018) (Available at
http://'www.investethiopia.gov.et/images/pdt/ EIB-decision-on-Logistics pdf)

61 [ d

62 The process for selecting areas eligible for joint investment with domestic investors was preceded by
a series of consultations with sector regulatory institutions and ministries.
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1. Freight forwarding and shipping agency services;
2. Domestic air transport services;

3. Cross-country public transport services using buses with a seating
capacity of more than 45 passengers;

4. Urban mass transport service with a large carrying capacity;
5. Advertisement and promotional services;

6. Audiovisual services, motion picture and video recording, production
and distribution; and

7. Accounting and auditing services.

Alongside the sector liberalization provided under the new investment laws,
the law anticipates further policy reforms and relaxation of investment sectors
for foreigners. Sector listing, which was previously regulated by the
investment proclamation and investment regulation, is now fully relegated to
the realm of the new Investment Regulation. Additionally, the new
Investment Proclamation authorizes the Investment Board to open or close
areas of investment, and for such decisions to take immediate effect, further
allowing sector listing to be regulated at the Investment Board level, without
the need for a legislative amendment.” Signaling the overall goal of
maintaining an open policy to investment, the Board’s authority to restrict
sectors that have already been liberalized may only be exercised if such

restriction is justified by “public interest considerations.”

2.4. Investor Obligations

In the context of the investment objectives set out under the new Investment
Proclamation, various obligations are embedded in the laws aimed at

achieving the stated objectives. These range from minimum capital

¢ Investment Proclamation No. 1180/2020, art. 6(4) and art. 31 (2).
% Investment Proclamation No. 1180/2020, art. 31 (1) (h).
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requirements for foreign investors to fostering social and environmental
compliance, local employment, training, and skills transfer, and reporting

duties.®

2.4.1.Minimum Capital Requirement

Minimum capital requirement for foreign investors has been a mainstay of
consecutive investment legislation in Ethiopia. The objective behind
minimum capital requirements is to attract capital flows in large and priority
sectors while reserving small and medium businesses to domestic industries.
Countries with high forex needs also use mandatory forex commitments to
help increase forex inflow. Under the new Investment Proclamation,
minimum capital thresholds are required for both wholly foreign-owned
operations and joint ventures, although the amounts slightly vary. Domestic
investors are not subject to minimum capital requirements. Depending on the
sector of investment and nature of the partnership with domestic investors,
previous minimum capital requirements are retained ranging from USD
50,000-USD to 200,000.°  Wholly foreign-owned investments need to
allocate USD 200,000, whereas joint ventures with domestic investors are
subject to a lesser amount of USD 150,000 for a single investment project.®’
Investors seeking to invest in more than one investment project, would be
required to commit the minimum capital separately. While the definition of
“capital” includes local or foreign currency, negotiable instrument, machinery
or equipment, building, working capital, property right, intellectual property
right, or other tangible or intangible business assets®, in practice, a direct cash

6 Id, art. 14. At the investment stage, investors must submit a quarterly report to the Ethiopian

Investment Commission.

6 “Capital” is defined in the Investment Proclamation No. 1180/2020, art. 2 (3) as “local or foreign
currency, negotiable instrument, machinery or equipment, building, working capital, property right,
intellectual property right or other tangible or intangible business assets.”

7 Tnvestment Proclamation No. 1180/2020, art. 9.

8 Id, art. 2(3).
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deposit is required to fulfill the minimum capital requirement at the time of

investment.®

In a new move, the new Investment Proclamation expands the exceptional
circumstances where a waiver of minimum capital may be permitted. Under
the previous laws, minimum capital waivers were offered to existing investors
re-investing their profits and dividends in the country. The waiver was
broadened to benefit other business activities such as the election of persons
as the board of directors following the conversion of a private limited
company (PLC) to a share company.” This exempts shareholder/s seeking
board directorship in a share company with nominal shareholding.”
Additionally, waivers are extended to foreign investors buying the entirety of
an existing enterprise owned by foreign investors or the shares of the
enterprise. Here, the underlying rationale for exemption is that the foreign
investors engaged in the business have already fulfilled the minimum capital

requirement at the time of the initial investment.

2.4.2. Social and Environmental Protection

There is a global consensus that investments, in general, should comply with

social, environmental, and governance standards.”? Strict regulatory

¢ Information obtained from EIC shows that while the law recognizes minimum capital may be

contributed in cash or in kind, “in-kind” contributions created administrative setbacks related to
valuation of the properties. EIC maintained a position that the cash requirement allows easy
administrative verification and also demonstrates the ‘seriousness’ of the investor to do business in
Ethiopia.

70" Investment Proclamation No. 1180/2020, art. 9 (4) (b).

71 This addresses a longstanding challenge within the investor community due to a restriction imposed
by the Commercial Code and the Investment Proclamation. On the one hand, the 1960 Commercial
Code, art. 347 states that “only members of a company may manage the company” requiring all board
members of a share company to be shareholders in order to qualify for a board membership. On the
other hand, the investment law perceived all investors as separate and therefore required those seeking
shareholding in a company to first commit the minimum capital requirement applicable to foreign
investors, regardless of whether the membership sought is nominal or not.

72 UNCATD, supranote 27, at 33.
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standards have emerged at international and regional levels obligating
investors to comply with those standards. While the overall objective of the
investment laws is to provide favorable conditions to attract and retain
investments, it also seeks to ensure that investments do not have negative
social and environmental consequences. To this end, the Investment
Proclamation added a new clause that requires investors to promote social
and environmentally sustainable values, requiring the inclusion of
environmental protection standards and social objectives in investment

projects.”

2.4.3. Local Employment, Skills and Knowledge Transfer

One of the key objectives of policies and regulatory frameworks promoting
investments in developing countries is creating job opportunities and
attaining skills, knowledge, and technology transfer. In Ethiopia, successive
investment laws have sought to use investments as a vehicle to create jobs and
facilitate learning and technological advancement. Emphasis on agriculture
and manufacturing under the previous laws was aimed at addressing chronic
issues of unemployment and underemployment. Similar goals of generating
employment opportunities and increasing investment inflow to accelerate
inward transfer and diffusion of knowledge, skill, and technology are
articulated in the new laws. Accordingly, the investment laws complement the
national job agenda of the government which recognizes private investment

as a pillar for creating jobs.”

73 Investment Proclamation No. 1180/2020, art. 54.

74 In 2018, Ethiopia established a special Jobs Creation Commission through Regulation No. 435/2018,
with a key mandate to facilitate and scale job opportunities. Recently, the Commission’s mandate was
transferred to the Ministry of Labor and Skills through Proclamation No. 1263/2021.
www.jobscommission.gov.et. See also, Ethiopia Plan Of Action for Job Creation (2020-2025)
(available at https://jobscommission.gov.et/wp-content/uploads/2019/11/National-Plan-for-Job-
Creation-Brief.pdf)
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One of the ways the new Investment Proclamation seeks to encourage local
employment is by limiting the employment of expatriates and imposing
obligations for training and technological transfer to locals.”” Except for those
in positions of top management’®, the new Proclamation qualifies the right to
employ foreign employees subject to the unavailability of Ethiopians
possessing similar qualifications or experiences in the market.”” The rules on
expatriate employment set a maximum threshold of foreigners that can be
employed”, a limit on the duration of the employment,”® and obligations of
skill and technology transfer. A Directive issued by the Ethiopian Investment
Commission (hereinafter “Directive) further levies strict compliance
requirements on investors to train and transfer skills and knowledge to
Ethiopians within a prescribed timeline. These include requirements such as
the provision of on-the-job training, preparation, and submission of training
programs to the Investment Commission, including a proposed timeline
within which the investor intends to replace the foreigners with local

employees.*

In parallel, the new investment laws have further introduced a benefit to

the spouses of foreign employees. For the first time, the investment laws

7> Investment Proclamation No. 1180/2021, art. 22.

76 “Top Management” is defined to constitute chief executive officer, chief financial officer, and chief
operations, officer.”

77" Investment Proclamation No. 1180/2020, art. 22.

78 Ethiopia Investment Commission Directive No. 772/2021 on Regulating the Issuance of Work Permit
to Expats Employed in Investments and the Implementation of Knowledge and Skill Transfer from
Expats to Ethiopia (2021), art. 6. The Directive sets a maximum of 10% -15% of the enterprises’
employees that can be foreigners. However, this restriction is sector-specific and exceptions are made
for some industries that do not require high employment rates. (For instance, consultancies).

7 Investment Proclamation No. 1180/2020, art. 22(5), and EIC Directive, art. 11(2). Foreign employees
may only be hired for a maximum period of three years following which they must be replaced by
Ethiopians.

80 EIC Directive No.772/2021, art. 9(2) and 10.
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grant spouses of investors and foreign employees the right to obtain work

permits.®!

3. Investment Guarantees, Protections, and Incentives

Investment decisions are often impacted by several business and investment
climate considerations. Variables such as political stability, ease of entry and
exit, incentives, promotions, local regulations, and administrative processes
all compound to influence investor decisions.* Regulatory guarantees and
legal protections seek to inspire confidence in investors and create favorable
conditions to attract investment. These include incentive schemes, protection
against expropriation and nationalization, right to compensation, and

assurance of profit and dividend repatriation.

3.1. Protection Against Expropriation

One of the most recognized principles of international investment law is the
protection of foreign investments against expropriation and nationalization.®
While states generally have full sovereignty over natural resources and
properties located in their territories, it is also a recognized principle that
states may not seize private property unless certain conditions are met.

Previous Ethiopian investment laws have recognized this right.

Investment Proclamation No. 769/2012, Article 25 provides:

1. No investment may be expropriated or nationalized except for public
interest and then only in conformity with the requirements of the law.

81 Investment Proclamation No. 1180/2020, art. 22 (3). This follows the permission to allow foreigners

residence in industrial parks.

8 The World Bank Group, Global Competitiveness Report 2017/2018, Foreign Perspectives and Policy
Implications2018, at 13.

83 [ d
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2. Adequate compensation corresponding to the prevailing market value,
shall be paid in advance in case of expropriation or nationalization of
investment for the public interest.

3. For this article, the word “nationalization” shall be used interchangeably
with the word “expropriation” and results in the payment of adequate or
appropriate compensation.

Similarly, the new Investment Proclamation No. 1180/2020, adopts the same
approach with a slight variation under Article 19:
1. The Government may expropriate any investment undertaken under this

Proclamation for a public interest, in conformity with requirements of
the law, and on a non-discriminatory basis.

2. In the case of expropriation of an investment effected under sub-article
(1), adequate compensation corresponding to the prevailing market value
shall be paid in advance.

The new proclamation does not define “expropriation” and the reference to
“nationalization” in the previous law was removed. The wording of the
“expropriation” provision was changed not as a prima facie prohibition
against expropriation but rather as a permissive ground on which the
government may expropriate private investment. The express recognition to
the principle of “non-discrimination” is consistent with recognized principles

of international investment law.

3.2. Right to Repatriation of Funds

A key aspect of foreign investment attraction is the guarantee that funds
invested, and profits earned will be repatriated. Similar to previous
approaches, the new investment laws explicitly recognize and protect the
investor’s right to the repatriation of earnings and payments in convertible
foreign currency. Eligible payments include profits and dividends - principal
and interest payment on external loans; payments related to technology
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transfer agreements and collaboration agreements; proceeds from the transfer
of shares or conferral of partial or total ownership of the enterprise to another
investor; proceeds from the sale, capital reduction, or liquidation of an

enterprise; and compensation paid to an investor.**

A slight change
introduced in the new law is the change in stipulation from “proceeds from
the transfer of shares to domestic investors” to “any investors”. This relaxes
a previous restriction on the investor’s ability to repatriate proceeds of shares

sold to non-domestic (foreign) investors.*

3.3. Investor-State Disputes

One of the components of the protection and guarantee that countries extend
to foreign investors and their investments relates to mechanisms of settling
investment disputes. The dispute can be between the host state and the home
state of the foreign investor (state-to-state dispute) or between the foreign
investor and the host state (investor-state dispute). The new Proclamation
introduced a new provision addressing investment disputes that was not
available since 2002.% The two preceding investment legislation had no
references to investor-state disputes. The working assumption had been that
provisions governing investor-state disputes are situated in bilateral or
multilateral investment treaties. To the extent that an investor belonged to a
country where there is a bilateral investment treaty with Ethiopia, then the
dispute resolution mechanism available in the treaty would apply to the
investor. All other disputes would have been referred to local courts. The new
Investment Proclamation reversed this approach and added the following

provision:

84 Tnvestment Proclamation No. 1180/2020, art. 29.

85 Investment Proclamation No. 1180/2020, art. 20 (1)(e).

8 Id, art. 28. Previously, Investment Proclamation No. 15/1992 (art. 39) and Investment Proclamation
No. 37/1996 (art. 22) contained dispute settlement mechanisms that gave the choice to the state and a
foreign investor to provide in their agreement the manner of settlement of a dispute, including the
option for international dispute settlement.
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Article 28: Settlement of Investment Disputes

1. Without prejudice to the right of access to justice through a
competent body with judicial power, any dispute between an investor
and the Government involving investments effected under this
Proclamation will be resolved through consultation and arbitration.

2. The Federal Government may agree to resolve investment disputes
involving foreign investments through arbitration.

3. Where a foreign investor chooses to submit an investment dispute to
a competent body with judicial power or arbitration, the choice shall
be deemed final to the exclusion of the other.

The stipulation of consultation and arbitration as the preferred method of
dispute settlement is consistent with international regulatory best practices
aiming to attract foreign investment. Domestic courts are often considered
inadequate for the settlement of investment disputes, due in particular to their
perceived inefficiency, delays, actual or apparent bias toward foreign
investors, and lack of independence from the host State.*” Such inclusion in
the investment law, coupled with the enactment of supplementary laws
establishing a system of international arbitration and enforcement of arbitral
awards® signals the policy drive to create favorable regulatory condition likely

to attract foreign investment.

3.4. Investment Incentives

Investment incentives conferring privileges on selected investments is a
common practice in both high-income and developing countries.* An

incentive regime primarily aims to attract and retain investment in priority

8 G. KAUEMAN —KOHLER, M. POTESTA, INVESTOR-STATE DISPUTE SETTLEMENT AND NATIONAL COURTS:
CURRENT FRAMEWORK AND REFORM OPTIONS (2020) at 20.

8 Arbitration and Conciliation Working Procedure Proclamation No. 1237/2021 and the New York
Convention on the Recognition and Enforcement Foreign Arbitral Awards Ratification Proclamation
No. 1184/2020.

8 The World Bank Group, supranote 82, at 28.

115



JOURNAL OF ETHIOPIAN LAw - VoL. XXXII1

sectors. Different types of incentives, ranging from tax holidays to duty
exemptions, might be granted to selected investments. In offering incentives,
an attempt is made to balance the financial losses resulting from the non-
collection of revenues with the wider benefits which will accrue from the

investments.

The Ethiopian incentive regime is no different and has been a common feature
of earlier investment laws.” Previously, investment incentives were
interlinked with sector regulation. Priority and encouraged sectors that were
eligible for foreign investment were simultaneously afforded tax and duty
waivers. A Schedule attached to the Investment Regulation incorporated both
the list of sectors eligible for foreign investment and the corresponding
incentives. In contrast, the new proclamation split the regulation of sectors
from the eligibility for investment incentives.”’ Consequently, a separate
Investment Incentives Regulation was adopted setting out the eligibility, type,

and extent of entitlement to incentives.*?

Similar to previous incentive schemes, the type of incentives offered are
income tax holidays and duty exemptions on goods® imported into the
country. Depending on the sector, type, location, and exporting status of the
investment, a time-bound income tax holiday or preferential tax rates on

corporate income tax are granted. The incentive scheme continues the policy

% Investment Regulation No. 7/1996 (Schedule), Investment Regulations No. 84/2003 (Schedule),

Investment Regulation No. 270/2012 (Schedule).

Investment Proclamation No. 1180/2020 art. 17 states “investment areas eligible for investment

incentives as well as the type and amount of investment incentives will be determined by a separate

regulation”.

%2 Investment Incentive Regulation No. 517/2022.

% Id, art. 12. The eligible goods are “Capital goods” which include equipment and other similar
tangible goods to produce goods or services for consideration and “Construction Materials” which
means a material or supply that is to be made part of a building or any other construction. Motor
vehicles are also eligible for duty-free imports as per a Directive to be issued by the Ministry of
Finance.

91
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emphasis on agriculture and manufacturing as priority sectors, while other
sectors such as tourism, health, transport, logistics, and ICT were added to the
eligible list.* Additionally, by offering extra incentives, the policy seeks to
encourage the expansion of existing investments,” investments in exports,”

7 and selected tourist destinations.”® Moreover, the new

remote locations,’
regulation has introduced an incentive regime for investors that facilitate
overseas employment opportunities for qualified Ethiopians. Investors that
have placed Ethiopians in a foreign country numbering 100-500 persons will

be eligible for an income tax exemption of 1-3 years.”

Overall, with few exceptions, the new incentive regime is a mirror image of
the scheme under previous law. The policy goal remains consistent, focusing
on agriculture and manufacturing as priority sectors where investments are
encouraged and incentivized. However, changes were introduced to the
procedures and regulatory functions of the agencies that administer

incentives. %

4. Investment Administration

The institutional framework for investment admission and administration is
a key component of an investment regulatory regime. A well-functioning and

effective investment facilitation system characterized by an efficient

% Investment Incentive Regulation No. 517/2022, Schedule No. 3, 8, 10.

% Id, art. 5.

% Id, art. 6. An additional, one-time income tax exemption of 2 years is granted to investors outside
industrial parks that have exported 60% of their products or services.

1d. Art. 4(2) offers an additional income tax deduction of 30% for three consecutive years after the
expiry of the income tax holiday period for investors who invest “in areas far from the center and with
very low infrastructure development”.

Id. Art. 4(2) provides that an investor eligible for incentives and who invests in areas far from the
center and with very low infrastructure development and invests in new, atypical, and selected tourist
destination areas, in hotels, lodges and resorts will be entitled to a five-year income tax exemption.

% Id, art. 4(4).

100 See Section 4.1.4 of this article.

97

98
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institutional setup plays a key role in attracting and retaining investors.'"!
Beyond easing entry and establishment procedures, good ‘aftercare’ services
are proven means of encouraging investment expansions.'” As part of
overhauling the investment regulatory regime, the new Investment Laws
aimed to introduce institutional reforms that will further ease the entry,
establishment, and operation of investments in the country. This involved
revising the regulatory functions of existing investment administration
organs, restructuring mandates, establishing platforms of engagement
between government bodies and the private sector, and instituting an

improved grievance and complaint handling system.

4.1. Investment Administration Organs

Ordinarily, the key investment administration organs are the Ethiopian
Investment Commission, the Ethiopian Investment Board, and regional
investment bureaus.'” The new Investment Proclamation retained these
organs and expanded their mandates. Additionally, the Proclamation
established a high-level investment organ, i.e. the Federal Government and
Regional State Administrations Investment Council (“Investment Council)

with a new mandate to coordinate investment activities.

4.1.1. The Ethiopian Investment Board

The Ethiopian Investment Board (“Board”) is the highest decision-making
body of the Ethiopian Investment Commission.'” Initially, the Board’s

powers and duties included, issuing directives, adjudicating disputes,

191 John Sutton, Institution Building for Industrialization: The Case of the Ethiopian Investment
Commission, in OXFORD HANDBOOK OF THE ETHIOPIAN ECONOMY (Cheru et al, eds. (2019), at 858.

12 Jd, at 858.

103 Although with differing names and structures, these three organs were part of the investment
legislation since Investment Proclamation No. 32/1996.

1% Tnvestment Proclamation No. 37/1996 through Investment Proclamation No. 769/2012 have all
incorporated a Board structure within the investment administration organs.
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initiating policies, and forwarding recommendations to the Council of
Ministers. Through amendment of the Investment Proclamation and
adoption of new regulation in 2014, the Board was reconstituted as a high-
level government body with a robust policy mandate.'” The amendment of
the previous laws authorized the Investment Board to assume a more
proactive role in policy formulation, investment admission and

administration.

The new laws retained the Board’s role as a key investment administration
body, adding clarity on its members and granting additional powers and
duties. Chaired by the Prime Minister, the membership of the Board was
expanded to include eight government agencies relevant to trade and
investment and two representatives from the private sector.' Additionally,
the Board’s mandate was enhanced to include full powers of sector regulation
including the authority to revise the list of investment sectors.'”” Adjudicative
powers of the Board were also expanded to receive complaints from investors

against the decisions of the EIC and other federal agencies."”

4.1.2. The Ethiopian Investment Commission

The Ethiopian Investment Commission (hereinafter “EIC”) is the key
regulatory agency responsible for investment attraction, admission, and

administration.'” It is an autonomous organ of the government that is

19 Investment Proclamation No. 769/2012, art. 29 (5) (6) (7) and Investment Regulation No. 312/2014,
art. 4. Members of the Investment Board were the Prime Minister (Chair) and government officials
to be designated by the Prime Minister.

106 Tnvestment Proclamation No. 1180/2020, art. 32.

7 Id, art. 6 (4). Although sector regulation was partially delegated to the Board pursuant to the
amendment of the investment proclamation in 2014, the Council of Ministers retained some of the
powers to regulate sectors reserved for Ethiopian nationals and to the government and joint
investment with the government.

108 See Section 3.3.4 of this article (Grievance and Complaints Handling).

109 Tnvestment Proclamation No. 1180/2020, art. 37.
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accountable to the Prime Minister. Except for investments in the prospecting,
exploration, and development of minerals and petroleum, the EIC has the
mandate to regulate: a) Wholly foreign-owned investments; b) joint
investments made by foreign and domestic investors; ¢) investments made by
foreign nationals but treated as domestic investors as per relevant law; and, d)
investments by domestic investors engaged in areas eligible for incentives.'!’
Among others, EIC is empowered to create an overall conducive investment
climate. It initiates and leads investment promotion activities, provides
investor after-care services, and coordinates government agencies to create a
favorable investment climate. Regional investment bureaus, established by
regional laws at the regional level, may play a similar role in investment
promotion and facilitation, particularly for domestic investors. However, the

registration and licensing of foreign investors are processed through the EIC.

While EIC is the focal agency for investment admission, the law has delegated
some of EIC’s powers to a few sector-specific regulatory bodies. Previously,
the Ethiopian Energy Authority and the Ethiopian Aviation Authority were
granted investment facilitation mandates including the issuance of
investment permits. The new laws expanded the list of delegated agencies to
include the Ethiopian Communications Authority, established following the
liberalization of the telecommunication sector.'"! These regulatory authorities
are empowered to carry out EIC’s regulatory functions, including the
granting, approval, and revocation of investment permits, in their respective
areas of energy, aviation, and communication. Furthermore, the new

Investment Proclamation enhanced the mandate of these agencies to issue

10 74, arts 3 and 4.
11 Communication Services Proclamation No. 1148/2019, art. 3.
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directives, specific to their sectors, that would enable them to implement their

mandate.!!?

4.1.3. Federal Government and Regional State Administrations
Investment Council

The Investment Proclamation No. 1180/2020 expanded the administrative
entities responsible for investment facilitation. A new and high-level investment
administration organ, the Federal Government and Regional State
Administrations Investment Council (the Council) is newly established.'”’> The
Council is both a policy and regulatory entity with a specific mandate to “oversee
and direct all aspects of the horizontal relationship between the Federal
Government and Regional Administrations.”''* This platform aims to establish a
formal inter-governmental relations platform to resolve issues related to

investments.!®

Given the federal system of governance in the country, investors are met with
varying regional and local rules that are not consistent with the federal
services obtained at the EIC. Additionally, the federal system of government
and devolved power structure means that rules and regulations are subject to
the region’s specific context. The lack of harmonized rules and procedures

has been shown to challenge investment implementation at local levels.

112 Tnvestment Proclamation No. 1180/2020, art. 55 (1).

13 Id, art. 44-46. Members of the Investment Council are the Prime Minister (in his absence the Deputy
Prime Minister), All Regional States Presidents, Mayors of Addis Ababa and Dire Dawa and the
investment commissioners of both the federal and regional investment agencies.

4 1d, art. 45 (1).

115 While the Investment Proclamation preceded it, a new law was introduced in 2021 with similar
objectives of addressing inter-governmental relations between the federal and regional states. The
System of Inter-Governmental Relations in the Federal Democratic Republic of Ethiopia’s
Determination Proclamation No. 1231/2021.
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Considering these challenges, the Council was established to principally act as
a platform of horizontal cooperation and coordination between the federal
and regional administrations on investment matters.''® It provides a high-
level structure for the deliberation of issues and decision-making that will be
implemented by regional administrations. In addition, it assumes an
adjudicative role with the mandate to resolve ‘fundamental grievances’ and
‘significant misunderstandings’ submitted by investors regarding their
investments.''” Consequently, all decisions and recommendations made by
the Council must be implemented by the federal government or regional
administration that is the subject of the decision of the Council.'"®

4.1.4. Incentives Administration

Previously, the regulation and administration of investment incentives were
the mandates of the EIC and the Investment Board. EIC was responsible for

permitting exemptions from customs duty'"’

and ensuring that incentives
granted to investors are used for the designated purposes.'*® Additionally, the
Board was authorized to grant new or additional incentives other than those

that were provided by law.'*!

The adoption of the new Investment Incentive Regulation introduced a new
incentive administration system, with a focus on centralization, supervision,
and data collection. First, the power to administer and approve investment
incentives is transferred from the EIC to the Ministry of Finance (hereinafter

‘the Ministry’). The Ministry is authorized to approve requests for investment

116 Tnvestment Proclamation No. 1180/2020, art. 44.

17 Per art. 49 of the Investment Proclamation No. 1180/2020, the Board is required to adopt a directive
that will determine the working procedures of the Council including submission of matters for
consideration and rendering of decisions and recommendations.

U8 Id, art. 47.

119 Tnvestment Proclamation No. 769/2012, art. 30 (2) (a).

120 7, art. 28 (11).

121 Tnvestment (Amendment) Proclamation No. 849/2014, art. 4 (6).
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incentives upon recommendation by the EIC. Similarly, the power to grant
incentives is transferred from the Board to the Ministry.’** Second, the
Investment Incentive Regulation provides detailed rights and obligations of
regulatory institutions responsible for the implementation of the incentives.'*’
These include the obligation to examine and regularly report to the Ministry
on incentives granted and taxes forgone by the government.'* Third, it
emphasizes the need to closely monitor and evaluate whether the incentives
granted are being used for the intended purposes. All the regulatory
institutions with a mandate to implement incentives are required to supervise
the use of the incentives and report to the Ministry. Failure to report to the
Ministry carries serious consequences to the government agency or the
employee responsible for reporting a penalty of up to 3 months’ salary.'?
Concurrently, the Ministry is responsible for maintaining a database of
monitoring and analysis of tax incentives granted to investors and reporting
to the federal government on the incentives awarded and revenue foregone by

the government.'*

4.1.5. Investment Facilitation and Regulatory Coordination

Investment promotion, attraction, and retention is not an isolated activity. Its
success largely depends on strong collaboration between different
government agencies at the federal and regional tiers. Recognizing the need
to improve and streamline investment services, previous investment laws

vested powers on the EIC to liaise and coordinate between investors, public

122 Investment Incentive Regulation No. 517/2022, art. 4 (7).

123 Id, art. 2(6). For the purpose of the Incentive Regulations, the applicable regulatory institutions with
the mandate to implement tax incentives include, the Ethiopian Investment Commission, the
Ministry of Trade and Regional Integration, the Ministry of Mines, the Ministry of Revenues, regional
states administrations, Addis Ababa and Dire Dawa city administrations and others as appropriate.

124 Id, art. 18 (4).

125 Id, art. 25.

126 1d., art. 23.
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offices, regional governments, and other relevant organs.'” Additionally, a
system known as a “one-stop-shop” was instituted in 1996 that centralized
various administrative services in one window at the EIC.'* The one-window
services aimed to ease regulatory controls at the entry-level, smoothen
procedures and reduce the time to execute investment projects. This is a
critical factor to ensure that any investment promotion activities are

converted into real projects.

Under the new laws, the previous list of administrative functions that were
delegated to the EIC under the one-stop-shop services scheme was
significantly expanded to allow EIC to provide more services to investors.
Examples include the expansion of EIC’s mandate to facilitate Brownfield

Investments'?

and the provision of visa services."”* In addition, one-stop
services at the EIC that previously stopped after an investor obtained its
business license are now extended for the full cycle of the investment."! For
those services that fall outside of the one-stop-shop scheme, such as obtaining
land, loans, or utility services, the law obliges the EIC and the regional
investment bureaus to establish help desks that will handle these requests
expeditiously.'** Furthermore, the new laws imposed a legal obligation on

regional investment bureaus to provide one-stop-shop and help desk

127 Tnvestment Proclamation No. 769/2012, art. 28 (5).

128 Id, art. 30. Although the wording of this provision appears to limit the one-stop shop services to the
“manufacturing” sector, in practice, the services were availed to all investments handled by the EIC.
One-stop shop services include services such as document notarizations, registration and licensing of
companies, granting construction permits, work permits, and investment permits.

12 Id, art. 12(3); Investment Proclamation No. 1180/2020, art. 2(1); Investment Regulation No.
474/2021, art. 11. Previously, the registration and permitting procedures for the acquisition of existing
business by foreign investors was the mandate of the Ministry of Trade and Industry. EIC’s mandate
only extended to new and greenfield investments. Investment Proclamation No. 1180/2020, art. 2(1).

130 Tnvestment Proclamation No. 1180/2020, art. 23.

131 Tnvestment Proclamation No. 769/2012, art. 30 (2).

132 Investment Regulation No. 474/2020, art. 18 (5).
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services.'”” Previously, the decision to provide one-stop-shop services at

regional levels was left to the discretion of the regional administration."*

Besides the establishment of the Council, EIC’s role as the investment
coordination unit of the Federal government is legally enhanced through
various mandates. EIC is now required to jointly develop with regional
administrations guidelines, and investment promotion activities, and
facilitate pre- and post-investment services to resolve investment
bottlenecks."” For this purpose, standing desks at the EIC representing the
regions are required to be formed to jointly work on investment co-
promotion, administrative coordination, and augment regions’ participation
in investment administration. Similarly, the law obligates the EIC to design
joint investment promotion activities and strategies for the specialized sectors
in collaboration with the federal agencies with delegated powers.*® Other
coordination responsibilities of the EIC include developing strategies jointly
with the Ministry of Labour and Social Affairs, the Ministry of Trade and
Industry, and the Immigration, Nationality and Vital Events Agency, to
jointly address matters such as visas, employment of foreigners, skills, and
technology transfer."”

Additionally, the new laws attempt to address one of the most intricate issues
of investment implementation in Ethiopia, i.e., land allocation. Land-related

issues are frequently cited as highly difficult to resolve.”® Constitutionally,

133 Tnvestment Proclamation No. 1180/2020, art. 24 (2).

134 Tnvestment Proclamation No. 769/2012, art. 30 (10).

135 Tnvestment Proclamation No. 1180/2020, art. 50.

136 Id, art. 4(3).

17 Id, art. 22 (7), (8) and 23 (6).

138 A survey carried out by the Investment Reform Taskforce, targeting 35 investors with investment in
regional states of Ethiopia, identified the following common responses:

- the service in relation to the land provision is poor, not helpful or not good enough - especially in
the face of resistant, unresponsive, or little motivated regional agencies.
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land ownership is vested on the State and peoples of Ethiopia.'* The Federal
government retains legislative power over the conservation and utilization of
land, whereas regional states are granted the powers to administer the land
based on federal laws.'* Consequently, land required for any investment
project must pass through the land acquisition procedures of regional
administrations, which often vary from region to region. EIC’s role has been
limited to assisting investors in acquiring land required for their investments,

which has not always been successful.*!

To address this issue, the new laws have introduced rules that obligate both
EIC and regional administration organs. The new Investment Proclamation
requires regional investment administration bodies to: a) identify and classify
lands to be used for investment projects; b) organize the lands centrally under
one regional state administration body; c) transfer information to the relevant
investment organ; and, d) establish a transparent and predictable system for
handling such land requests.'** The EIC’s role is elevated to ensuring that land
allocation requests are facilitated and the regional organs are efficiently
handling the requests. Furthermore, the law provides timelines within which
such requests shall be handled prioritizing land requests for agricultural and
manufacturing sectors (maximum of 60 days) and other sectors. (maximum
of 90 days).'*® Such enhancement is expected to complement the Council’s
mandate which specifically includes resolving issues of land allocation. The

- EIC s involved in most procedures, writes support letters, follows up, but is often unable to
translate the efforts into concrete results.

- EIClacks political influence over other agencies.

- level of cooperation between the EIC and regional states is very low.

- Significant disconnect between EIC’s investment promises and what actually exists on the
ground.

13 Constitution of the Federal Democratic Republic of Ethiopia, art. 40(3).
140 [ d

141 Tnvestment Proclamation No. 769/2020, art. 30 (4) (a).

122 Tnvestment Proclamation No. 1180/2020, art. 51.

143 [ d
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various legal and institutional arrangements introduced under the new law
aim to establish a nationally integrated mechanism for investment and

introduce an improved level of regulatory symmetry.

4.1.6. Administrative Measures and Grievance Handling
4.1.6.1. Administrative Measures

The EIC is mandated to carry out various administrative functions to assist
investors. Key among these are the registration and licensing of companies
and the issuance, renewal, suspension, and revocation of investment permits.
Previous laws provided for a general provision that authorized the EIC to issue
and revoke investment permits. Clarity on the nature of violations, grounds
for suspension or revocation, and timelines for adjudication and appeal
mechanisms were not provided in the law, granting wide discretionary powers
to the EIC. Under the new Investment Regulation, detailed rules are provided
offering substantive rights and procedural safeguards that reduce
administrative discretion. Previously non-existent rules on investment permit
suspension and revocation are added to the new law.'** These include clear
provisions on what constitutes a violation and the extent necessary to justify
a suspension, the term of any suspension, requirements to notify the investor
of the reasons for the suspension, and an opportunity to remedy the

violations.!*

4.1.6.2. Grievance Hearing

Investor complaints or disputes of an administrative nature are natural
consequences of investment projects. Modern investment laws typically

incorporate clear rules on investor complaint handling and dispute resolution

' Investment Regulation No. 474/2020, art. 13.
145 Investment Proclamation No. 1180/2020, art. 13 and Investment Regulation No. 474/2020, arts. 13
and 14.
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mechanisms to manage investor expectations. Previously, the investment
proclamation granted a broad right of complaints for investors to lodge to the
EIC with a right of appeal to the Investment Board.'*® The law did not provide
procedural details on the standards, scope, and types of complaints that could

be submitted as well as timelines for a decision on the complaints.

The new investment laws have established robust mechanisms to address
complaints filed with the EIC at three levels. First, complaints related to the
decisions of the EIC may be escalated to the Investment Board. Through such
a process, the new Proclamation entitles the investor to a “speedy, equitable
and efficient” procedure.'” Secondly, the new investment proclamation
expands the scope of investor complaints that may be entertained by the EIC
(with the right of appeal to the Board) to also include complaints against other
executive bodies. This is a new entitlement that allows investors to file
complaints to the EIC against the decisions of other federal government
agencies having a “significant” impact on the investor’s business. Here, the
Investment Proclamation establishes a substantive right of complaint to the
investor and clear procedural steps to follow. Thirdly, the new laws have
introduced a new platform to handle grievances against regional investment
administration bodies. Complaints involving “fundamental grievances” or
‘significant misunderstandings” regarding the provision of pre-investment or
post-investment services may be submitted to Council. Definitions of these
terms and guidelines for interpretation are not provided in the law. However,
the Board is obliged to enact a Directive that will determine the details of
matters that are to be submitted to it and the Council, and the rendering of

decisions and recommended solutions. Furthermore, the law obliges all

146 Tnvestment Proclamation No. 1180/2020, art. 32.
W Id, art. 25 (2).
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federal and regional bodies to comply with the decisions and recommended

solutions of the Investment Council. '8

In sum, the new and different layers of grievance handling procedures
established under the new investment proclamation aim to harmonize
investment administration across government bodies. While the EIC is the
central regulatory agency for investment admission and administration, the
decisions of sectoral agencies and regulatory bodies have an impact. As part
of its ‘after-care” service provision, such a centralized system will afford the
EIC the mandate and forum to address investment complaints, regardless of
their origin. To this end, the Proclamation imposes a duty on all executive

organs to comply with the final decision of the Board and the Council.

Conclusion

This article attempted to examine the newly introduced investment regulatory
regime in light of investment regulations of the recent past. It highlighted the
key substantive, procedural and institutional rules introduced by the new
investment laws and the policy rationale behind them. Relative to the
previous investment laws, the reform of the investment regulatory regime
may generally be considered progressive. However, the changes fall short of a
comprehensive reform signaling a fundamental shift in policy or approach to
investment regulation in Ethiopia. At best, the new laws may be characterized
as a cautious exercise at liberalization, retaining many of the previous
restrictions. In some instances, regressive legislations have since been passed
derogating from the “open” policy to investment admission and the stated
objectives of the new investment laws. There is a need for policy and legal
consistency, and additional reforms for Ethiopia to remain a competitive and

attractive investment destination. The Board will need to exercise its authority

8 Id, art. 47 (4).
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to continuously review the investment regulations with a view to liberalizing
more sectors and lift existing restrictions on investment entry (such as

mandatory joint-investment and minimum capital requirements).

%% %
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RETHINKING LEGAL PROTECTIONS FOR INVESTMENTS AGAINST
PoLITICAL VIOLENCE IN ETHIOPIA

Hailemariam Belay’

Abstract

Amid Ethiopia’s unfolding political volatility; investors face significant
risks of investment losses due to political violence, including riots,
violent protests, and similar incidents. This paper, through a doctrinal
analysis of relevant domestic legislation, treaty provisions, arbitral
decisions, and scholarly literature, evaluates the adequacy of legal
protections for investments under domestic laws and Bilateral
Investment Treaties (BIT5). The study reveals a sharp disparity in legal
protections afforded to foreign and domestic investors against the risks
of political violence. Notably, foreign investors benefit from
compensation mechanisms under BITs, including Full Protection and
Security (FPS) clauses and War Clauses, whereas domestic investors
lack comparable remedies, leading to discriminatory treatment despite
facing identical risks. Of course, investors might seek remedies via tort
claims against individual wrongdoers and, theoretically; through
constitutional tort actions, although the latter have yet to receive
practical recognition. However, these mechanisms are inadequate to
address the multifaceted challenges of investment losses caused by
political violence. Furthermore, some BIIs provide extensive
protections for forejgn investments against such risks without
exceptions, broadening Ethiopia’s obligations during times of political
uncertainty. 70 address this imbalance, the study recommends legal
reforms, including enacting domestic investment laws with
comprehensive compensation mechanisms and renegotiating BIT5 to

" Hailemariam Belay, (LLB, LL.M in Law of Taxation and Investment), Lecturer at Law,
School of Law, University of Gondar, Ethiopia. The author can be reached at
hailemarriambf@gmail.com
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incorporate emergency clauses. The article further highlights the
importance of Institutional reforms, including implementing
preventive strategies, strengthening law enforcement capabilities,
promoting political dialogue, and expanding investment insurance
coverage to include political violence, all of which are essential for
reducing investment risks and enhancing investor confidence.

Key-terms: Investment protection, Ethiopia, BITs, Political Violence,
War Clause, Full Protection and Security.

Introduction

Investments inherently demand stability and falter in the face of
violence and political turmoil. Developing countries, including
Ethiopia, are susceptible to various forms of political risks, where
economic and political instability often prevails. Political risks, i.e.,
political unrest, civil strife, and armed conflict are the main factors that
affect investment in developing countries.' In Ethiopia, civil unrest and
political volatility have been prominent since 2016, leading to loss of
lives, property, and displacement. Further, between mid-2019 and 2020,
113 major incidents were recorded across different parts of the country.?
To make matters worse, the war in the northern part of the country,
along with other ethnically motivated incidents elsewhere, caused
profound humanitarian suffering and extensive property destruction.’

As a result of those incidents, many investments were wholly or

! Alex Braithwaite & Jeffrey Kucik, The Costs of Domestic Political Unrest, 58 Int] Stud.
Q. (2014) 489, p. 490.

? Hilary Matfess, Change and Continuity in Protests and Political Violence in PM Abiy’ s

Ethiopia, ACLED, (Oct. 13, 2018).

Alonso Soto, & Selcuk Gokoluk, Once- Thriving Economy in Trouble as Ethiopia’s Abiy

Cracks Down, Bloomberg (June 18, 2021).
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partially damaged.* This, in turn, prompts investors to pressure the

government to compensate for such losses.”

Ethiopia, host to numerous foreign and domestic investments, has
signed Bilateral Investment Treaties (BITs) with 35 countries® and is a
signatory to the Multilateral Investment Guarantee Agency (MIGA).”
These legal frameworks, supplementing or standing alone from
domestic laws, aim to safeguard foreign investments against political
risks. Political risk encompasses the potential for government actions,
instability, and changes in policies which in turn adversely affect
profitability of investments. Specifically, political violence risk, as a
major component of political risk, involves the possibility of civil
unrest, terrorism, or other forms of violence disrupting business

operations.

To this end, BITs typically incorporate investment protection clauses
designed to address violent situations, such as civil unrest, insurrection,

armed conflict and war, by incorporating key standards including the

Fasika Tadesse, Committee Arises to Assess Damaged Investments, Addis Fortune,
(Dec. 26, 2020), https://addisfortune.news/committee-arises-to-assess-damaged-
investments/.

Daniel Behailu Gebreamanuel, Economic Commentary: FDI and Democracy in
Ethiopia: Can FDI Push for a Well-Administered Government?, Addis Standard (Oct.
15, 2021), https://addisstandard.com/economic-commentary-fdi-and-democracy-in-
ethiopia-can-fdi-push-for-a-well-administered-government/. Ethiopia has paid over
half a billion birr to support investors whose investment has been damaged wholly or
partially in riots in the last 3 years. In the time of the affected 300 investments, only 200
of them were supported.

UNCTAD, International Investment Agreements Navigator,
https://investmentpolicy.unctad.org/international-investment-
agreements/countries/67/ethiopia

Ethiopia is one of the original members of the Multilateral Investment Guarantee
Agency (MIGA), which, under Article 11(a)(iv) of the MIGA Convention, provides
coverage for investment losses arising from war, civil disturbance, and similar political
risks. See Convention Establishing the Multilateral Investment Guarantee Agency
(MIGA) art. 11(a)(iv), Oct. 11, 1985, 1508 U.N.T.S. 99.
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“Full Protection and Security” (FPS) Clause and “Compensation for
Loss or War Clause”. The first standard of treatment, the FSP clause,
primarily imposes a due diligence obligation on the host State to
safeguard investments against risks of political violence. In contrast, a
war clause extends specific protection to investments against losses

arising from wars and other armed conflicts. ®

The relevance of these provisions is evident in the recent surge of
investor arbitral claims seeking redress for investment damages
resulting from the ongoing conflict and instability since 2017.° An
illustrative case is the case of two Egyptian investors, who have served
notice to Ethiopia, signaling their intention to pursue a treaty-based
claim against the country for investment losses attributed to conflicts in
the Tigray region.'’ This pending claim of $40 million, stemming from
losses incurred during the civil war, acts as a significant precursor to
future challenges, particularly the potential for an escalation of investor
claims due to political instability."!

In this context, given Ethiopia's proactive efforts to attract foreign direct
investment (FDI) by offering robust protections against conflict-related
risks through BITs, it is both timely and relevant to examine the

8 Noradele Radjai, Laura Halonen & Panagiotis A. Kyriakou, An Analysis of the
Compensation Regime Applicable to Claims Arising from Armed Conflicts Affecting
Investments in MENA, 3 BCDR Int’] Arb. Rev. 219, pp. 219-242 (2016).

® R.H. Khafaga & S.H. Albagoury, Political Instability and Economic Growth in Ethiopia:
An Empirical Analysis, 5 J. Soc. & Pol. Sci. 20 (2022).

! Damien Charlotin, Egyptian Investors Put Ethiopia on Notice of A Treaty-Based
Dispute Following Civil War in Tigray, Investment Arbitration Reporter, (Sept. 1,2021),
https://www.iareporter.com/articles/egyptian-investors-put-ethiopia-on-notice-of-a-
treaty-based-dispute-following-civil-war-in-tigray/

1 Toby Fisher, Egyptian Investors Threaten Ethiopia over Civil War Disruption, Global
Arb. Rev. (2021), https://globalarbitrationreview.com/article/egyptian-investors-
threaten-ethiopia-over-civil-war-disruption.
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protection standards provided by Ethiopian BITs, focusing on key
provisions such as FSP and war clauses, as well as potential defences
Ethiopia might raise against related claims. Additionally, as domestic
investments face similar risks, it is also essential to appraise the legal

recourse available to domestic investors.

The primary objective of this article is to examine the legal protections
available for foreign and domestic investments against political unrest.
To achieve this, the article analyzes relevant provisions of BITs, other
legal and policy documents, and pertinent literature on the subject.
However, given the complexity and breadth of investment protection
during political uncertainty, this paper does not aim to provide an
exhaustive analysis from the perspective of international investment
law. Instead, it seeks to highlight the issue and offer a glimpse on the
challenges Ethiopia might face from foreign investors due to conflict-
related investment losses, while also assessing the adequacy of national

laws in compensating domestic investments for similar risk.

To do so, investment-specific laws such as the Investment Proclamation
No. 1180/2020," Investment Regulation No. 474/2020," Industrial
Parks Proclamation No. 886/2015,"* Petroleum Operation
Proclamation No. 678/2010" and Mining Operation Proclamation No.

12 Investment Proclamation No. 1180/2020, Federal Negarit Gazeta, (2020). [Hereinafter,
Proclamation No. 1180/2020].

1 Investment Regulation No. 474/2020, Federal Negarit Gazeta, (2020). [Hereinafter,
Regulation No. 474/2020].

" Industrial Parks Proclamation No. 886/2015, Federal Negarit Gazeta, (2015).
[Hereinafter, Proclamation No. 886/2015].

' Mining Operations Proclamation No. 678/2010, Federal Negarit Gazeta, (2010).
[Hereinafter, Proclamation No. 678/2010].
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295/1986'¢ are scrutinized. Furthermore, other laws which have
relevance in addressing risks of political violence including the FDRE
Constitution,'” Directive No. 253/2021 issued to Provide Government
Support for Investors Whose Properties Have Been Destroyed Due to
Natural and Man-Made Disasters,'® the Civil Code,” the Criminal

Code,? and the Criminal Procedure Code?! are also examined.

The article is structured into four parts. In the first part, the impacts of
political instability on Ethiopia’s investment environment are covered.
The second part provides a comprehensive overview of political risk
and political violence within the investment context. Subsequently, the
third part scrutinizes the protection afforded by the Ethiopian legal
framework including BITs and domestic legislation, for investments
against political violence risk. The fourth part thoroughly evaluates the
effectiveness of domestic laws in comparison to BITs in protecting
investments from risks related to conflicts. Lastly, the final part

summarizes the article's key findings and provides the way forward.

Petroleum Operation Proclamation of the Ethiopian provisional Military Government
Proclamation No. 295/1986, Negarit Gazeta, (1986). [Hereinafter, Proclamation No.
295/1986].

The Constitution of the Federal Democratic Republic of Ethiopia Proclamation No
1/1995, Federal Negarit Gazeta, (1994). [Hereinafter, FDRE Constitution].

Directive to Provide Government Support for Investors Whose Properties Have Been
Destroyed Due to Natural and Man-Made Disasters No. 253/2021(Hereinafter, Directive
No. 253/2021).

¥ Civil Code of the Empire of Ethiopia, Proclamation No. 165/1960, Negarit Gazeta,
(1960). [Hereinafter, the Civil Code).

Criminal Code of the Federal Democratic Republic of Ethiopia, Proclamation No.
414/2004, Federal Negarit Gazeta, (2004). [Hereinafter, the Criminal Code].

Criminal Procedure Code of Ethiopia, Proclamation No. 185/961, Negarit Gazeta
(1960), Art. 154 (1). [Hereinafter, the Criminal Procedure Codel].
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1. Ethiopia’s Political Uncertainty and Its Impact on
Investment

Once considered an island of stability in a tumultuous region, Ethiopia
has faced a persistent trend of political uncertainty since November
2015.% This period of instability has resulted in recurrent bloodshed
and the vandalizing and looting of both local and foreign investments.
In specific instances, covering 2015 and 2017, a considerable number of
investments were either partially or wholly disrupted, with 301
investments impacted in the Amhara and Oromia regions alone.”
According to a study conducted by the Ethiopian Investment
Commission (EIC), between 2014 and 2017, over 700 investments were
damaged due to the recurrent violence that has engulfed the country.**
Besides, despite the lack of accurate data on investment losses, the war
in the northern part of the country has caused uncountable damage in
the country. The political risk index also underscores the ongoing high
risks of political violence in the country.?

Political instability poses a significant threat to the economic
development of any country.*® For instance, Yi Feng's analysis on the
impact of politics on private investment in developing nations

demonstrates the negative impact of political instability on private

2 Hilary, supranote 2.

Maya Misikir, Loan Directive Emerges for Damaged Investments, Addis Fortune

(Dec. 12, 2020), https://addisfortune.news/loan-directive-emerges-for-damaged-

investments/.

#* Fasika Tadesse, supra note 4. Between 2014 and 2017, the government spent a total of
over 800 million Birr to support for damaged investments through Development Bank
of Ethiopia and Commercial Bank of Ethiopia.

» Willis Towers Watson, Political Risk Index; (spring 2022), https://www.wtwco.com/en-
US/Insights/2022/06/political-risk-index-spring-2022.

¢ Jahangir Chawdhury, Political Instability: A Major Obstacle to Economic Growth in

Bangladesh (2016) (thesis, Central University of Applied Science, Business

Management)
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investment.” Political instability also negatively affects investors’
decisions to invest, leading to reduced investment in fixed capital assets,
such as factories or land, as investors prefer to maintain their assets and
portfolios in liquid and transferable forms.*® This implies that the level
of political uncertainty associated with an unstable political
environment deters investment.** Moreover, the perception of political
violence risk influences investors to favor labor-intensive, low-
productivity industries over capital-intensive enterprises,® which in
turn contributes for diminishing job opportunities and the share of

investment in GDP. 3!

Despite the government's efforts in legislative revisions such as revising
the six-decade old Commercial Code, enactment of new Investment
Law and industry liberalization i.e., such as liberalization of the telecom
industry by the issuance of a telecom license, localized unrest in several
parts of the country, political tensions, and a devastating war in the
northern part of the country and some part of Oromia region could
negatively impact the investment climate and lower future FDI inflow.**
Although the data is scant on the flow of domestic investment, FDI was
adversely affected by instability in certain parts of the country,
including regions with industrial parks.” Evidently, notwithstanding
Ethiopia's peak FDI inflows, recorded at $4.14 billion in 2016, the

7 Yi Feng, Political Freedom, Political Instability, and Policy Uncertainty: A Study of
Political Institutions and Private Investment in Developing Countries, 45 Int] Stud. Q
(2001), p. 271.

2 Id, at 273.

# Alex Braithwaite & Jeffrey Kucik, supra note 1.

See Feng, Yi, supranote 27, p. 274.

3 Id, p. 274,

32 US Department of State, Fthiopia: Investment Climate Statements, (2021),
https://www.state.gov/reports/2021-investment-climate-statements/ethiopia/.

* UNCTAD, World Investment Report: International Production Beyond the Pandemic
34 (2020).
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country has experienced a decline in FDI since 2017, mainly due to

domestic political unrest and a global economic slowdown.**

Political instability has also ramifications on the distribution of
investments, leading to a concentration of financial resources in areas
or regions deemed relatively safe.> This phenomenon was evident in
Ethiopia. For instance, in the fiscal year 2017/18, out of 1,550
operational investments, approximately 87.9% (1,362 projects) were
located in Addis Ababa, 4.3% (66 projects) in Tigray, 3% (46 projects)
in Afar, 1% (15 projects) in Amhara, 0.1% (1 project) in Benshangul-
Gumuz, and 1 project in SNNPR. In contrast, the National Bank Report
for 2018 highlighted the absence of operational investment projects in
Oromia, the epicenter of the instability.*

2. Political Risks and Risk of Political Violence in General

Within the realm of investment, risks can be broadly classified into two
categories: commercial risks and political risks. Commercial risks
pertain to inherent uncertainties associated with changes in the
investment market, including factors such as new competitors, price
fluctuations, or alterations affecting the financial context of the
investment. On the other hand, non-commercial or political risks
involve potential interventions by the host state in the investment

landscape. Political risks impacting investments cover a wide range of

** National Graduate Institute for Policy Studies, Ethiopia FDI Policy Report 2022, p. 32
(2022). See also Id,, p. 72. Ethiopia's FDI inflows have fluctuated since 2014. Initially,
inflows were USD 1,8 billion in 2014, increasing to USD 2.627 billion in 2015, and
reaching a peak of USD 4.143 billion in 2016. Subsequently, there was a slight decrease
to USD 4.017 billion in 2017, followed by further reductions to USD 3.310 billion in
2018 and USD 2.516 billion in 2019.

Gary Krueger, Violent Conflict and Foreign Direct Investment in Developing
Economies: A Panel Data Analysis, (2005), p. 3.

% National Bank of Ethiopia, Annual Report 2017/18, (2018), p. 102.
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factors, including expropriation, government corruption, taxation,
regulation, currency devaluation, trade tariffs, labor laws, or
environmental regulations.”” Furthermore, political risks also
encompass political violence which contributes to physical harm to
investments due to events such as civil unrest or riot, war, terrorism, or

insurgency in the host state.*®

Political violence, as one component of non-commercial risk, refers to
acts of violence committed by both state and non-state actors for
political purposes.”® Usually, political violence, arises from a complex
interplay of social, economic, and political factors, involves the use of
force, coercion, or intimidation to achieve political objectives.*” This
type of violence often occurs within the context of political struggles,
competing ideologies, or power struggles.*’ Physical violence,
terrorism, civil unrest, riots, coups, and armed conflicts, manifests

political violence.**

Here, it is crucial to differentiate political violence from social violence
or ordinary crime.* Political violence contains organized group actions

that explicitly or implicitly aim to defy or challenge governmental

¥ Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law

(Oxford Univ. Press 2008), p. 196.
% Jason Webb Yackee, Political Risk and International Investment Law, 24 Duke J. Comp.
& Int1L. (2014), p. 494.
Tim Sweijs, Nicholas Farnham & Hannes Rdds, The Many Faces of Political Violence:
Volatility and Friction in the Age of Disintermediation, HCSS StratMon Annual Report
2016/2017, (The Hague Ctr. for Strategic Studies 2017), p. 6.
40 7Zahid Latif et al., FDI and ‘Political’ Violence in Pakistan’s Telecommunications, 36
Hum. Sys. Mgmt. (2017), p. 341.
Belay, T. etal., Peace & Security Report: Ethiopia Conflict Insight, Institute for Peace
and Security Studies, Addis Ababa University (2022), p. 1.
Ekkart Zimmermann, 7heories of Political Violence: Definition, Conception, and
Development, in The Wiley Handbook of Violent Extremism (2017).
4 See Perry Mars, The Nature of Political Violence, 24 Soc. & Econ. Stud. at 2 (1975).
http://www.jstor.org/stable/27861557.
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authority. In contrast, as Sean F. and Kristian H. contend, unlike
political violence, social violence pertains to acts committed by
individuals or groups with common occurrences being murder,
homicide, and assaults, devoid of political motivation, or not intending

to challenge governmental authority.*

In the current global business landscape, marked by intricate political
environments including political violence and uncertainty, the concept
of political violence emerges as a prominent topic.* In the context of
investment, Hatice Erkekoglu and Zerrin Kilicarslan have identified
political violence risks as a major critical factor that investors carefully
evaluate when considering to invest in any country.* Similarly, Alex
Braithwaite and Jeffrey Kucik have noted that political violence and
instability significantly undermine investor confidence and choices.*
This is why both investors and their home countries prioritize
investment guarantee arrangements through investment treaties to

mitigate such risks.*®

This article specifically focuses on politically motivated acts of civil
unrest in Ethiopia and the legal protection afforded to investment

against such risks.*

* Sean Fox & Kristidn Hoelscher, Political Order, Development and Social Violence, 49 J.
Peace Res. (2012), p. 433.

Jason Webb Yackee, supra note 38, p. 479.

% Hatice Erkekoglu & Zerrin Kilicarslan, Do Political Risks Affect the Foreign Direct
Investment Inflows to Host Countries?, 5 ]. Bus. Econ. & Fin., (2016), p. 2.

Alex Braithwaite & Jeffrey Kucik, supranote 1, p. 491.

8 See Eamon Macdonald, Bilateral Investment Treaties, 1 St Andrews L.J. (2020), p. 32.
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To describe this context, terms such as unrest, instability, and conflict are used
interchangeably throughout this article.
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3. Ethiopian Legal Framework on Investment Protection
against Political Violence Risks

A robust legal framework providing adequate protection for
investments is crucial for a country's economic growth.”® Recognizing
the pivotal role of investments, countries extend guarantees and legal
protection through investment treaties and domestic laws to both
foreign and domestic investors. International Investment Agreements
(IIAs), such as BITs, offer substantive standards of protection, including
National Treatment (NT), Fair and Equitable Treatment (FET), Most-
Favored-Nation Treatment (MFN), Full Protection and Security (FPS),
Expropriation, and War Clause, to name a few, for foreign
investments.”' Furthermore, as part of the procedural framework, BITs
usually include a dispute resolution mechanism that enables investors

to bring claims against the host state in international arbitration.*

3.1. Ethiopia’s BITs in Protecting Investments Against
Political Violence Risks

As a prominent recipient of FDI in Africa, Ethiopia has strategically
pursued investment treaties, such as BITs and multilateral agreements
such as MIGA, to enhance its attractiveness to FDI. These treaties
establish reciprocal agreements aimed at promoting and safeguarding
foreign investments from political risks in the host State.”® Ethiopian

BITs incorporate several protective standards relevant to foreign

%0 C.M. Lakpini, Political Risks and the Protection of Investors Under Nigerian Law; p.
1,https://www.researchgate.net/publication/327339442_Political_Risks_and_Protectio
n_of_Investors_under_Nigerian_Law.

' M. Sornarajah, The International Law on Foreign Investment 202 (3d ed. Cambridge
Univ. Press 2010).
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%3 Gus Van Harten, Five Justifications for Investment Treaties: A Critical Discussion, 2
Trade L. & Dev. (2010), p. 19.
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investments, with specific clauses addressing instances of violence,
including armed conflict. For example, the FPS clause, which provides
general protection during violent events, and the Compensation for
Losses or War Clause, which applies to wars and similar conflicts, are
two common investment protection standards designed to safeguard

investments against risks associated with political violence.

The above noted two common BITs clauses have been frequently
invoked by investors against the host state to claim compensation for
investment losses caused by conflict or armed conflict. In this regard,
C. Schreuer notes that since the 1990s, a growing number of investors
have invoked the standard of protection to file arbitration claims,
alleging that host states failed to uphold their obligations to protect
foreign investments.” Although FPS clauses do not directly address
situations of armed conflict, investors have frequently invoked the
clause to show host state's failure to diligently protect foreign
investments from third-party violence within its territory.”® Another
frequently invoked provision is the War Clause, which addresses
restitution for investment losses resulting from armed conflict.
However, there is no consensus on their application and interpretation

by scholars and arbitral tribunals.*®

> Asian Agricultural Products Ltd v Sri Lanka, ICSID Case No ARB/87/3 (final Award)
30 LL.M. 580 1991, cited in C. Schreuer, Full Protection and Security, 1 ]. Int’l Disp.
Settlement, (2010), p. 2. See also, Saluka Investments BV (The Netherlands) v The Czech
Republic, Partial Award, 17 March 2006, para. 483.

> C. Schreuer, Full Protection and Security, 1 J. Int’]l Disp. Settlement, (2010) p. 2.
[Hereinafter, C. Schreuer, Full Protection and Security].
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3.1.1. Full Protection and Security (FPS) Clause

Although BITs lack a precise definition on the term "Full Protection and
Security”, the standard generally requires the host State to enforce its
laws and provide police protection for foreign investments within its
territories.”” While providing the protection, various BITs used fickle
terminologies, with some employing phrases such as ‘full protection
and security’;®® ‘most constant protection and security’;”® ‘full and
adequate protection and security',* and the commonly used term, ‘full
protection and security. However, these variations in terminology do
not substantially alter the level of police protection a host State is

required to provide.®'

As provided above, the FPS clauses have been broadly utilized by
investors pertaining to physical harm caused by state organs or by third
parties owing to war, insurrection, and revolution. The ICSID case
between Asian Agricultural Products Ltd. (AAPL) V. Republic of Sri
Lanka (AAPL v: Sri Lanka) cases is notable for its early application of
the FPS standard.®® The case was initiated by the investor, who argued
that Sri Lanka had breached its obligation to provide 'full protection and
security’ under article 2 of the UK-Sri Lanka BIT, thereby bearing
international responsibility for the complete destruction of the farm

> Surya P. Subedi, International Investment Law: Reconciling Policy and Principle
(Oxford Univ. Press 2008), p. 67.

8 See Ethiopia-Denmark BIT (2001), art. 2(2); Ethiopia-Israel BIT (2003), art. 2(2); &
Ethiopia-Russia BIT (1999), art. 2(2) each contain a similar clause.

¥ Belgium-Luxemburg-Ethiopia BIT (2006), art. 3 contains similar clause. However, it

also contains a saving clause for the host state to take measures required to maintain

public order.

Ethiopia - Malaysia BIT (1998) also incorporates similar clause.

6l C. Schreuer, The Protection of Investments in Armed Conflicts, in Investment Law

Within International Law (Freya Baetens ed., Cambridge Univ. Press, 2013) p. 3.

[Hereinafter, C. Schreuer, The Protection of Investments in Armed Conflict].

C. Schreuer, Full Protection and Security; supranote 55.
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due to its counter-insurgency operations against the Tamil rebels. In

interpreting FPS clause, the tribunal clarified that:

...the FPS standard does not establish strict liability and did not
render Sri Lanka liable for any destruction of investments. It rather
emphasized that Sri Lanka could only be held liable if the damage
suffered were attributable to the State or its agents and if the State
failed to act with due diligence.” (Emphasis added)

The tribunal's qualification of the FPS standard as not imposing strict
liability was reiterated in the 7ecmed v Mexico case. In the case, the
Tribunal, citing the case law quoted above, emphasized that ©..the
guarantee of full protection and security is not absolute and does not
impose strict liability upon the State that grants i’** Similarly, in other
ICSID case between AMT v. Zaire, the tribunal ruled in favor of the
claimant due to Zaire's failure to protect the property during riots,
emphasizing the State's obligation of vigilance.®® The Tribunal also
disregarded the perpetrator's status, stating that “it made no difference
whether the alleged acts were committed by a member of the Zairian
armed forces or a member of the public because Zaire had the
obligation of vigilance’.*®

Thus, from the arbitral tribunals’ decisions, it is sound to contend that,
the host State obligation under the FPS clause is not absolute,” but

8 Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka (ICSID Case No.
ARB/87/3) (paras.45-53).

¢ Tecnicas Medioambientales Tecmed S. A. v The United Mexican States, Award, 29 May

2003, paras 175-181.

American Manufacturing & Trading, Inc. (ATM) v. Democratic Republic of the Congo

(ICSID Case No. ARB/93/1).

8 ]d., para 6.05.

7 C. Schreuer, Full Protection and Security, supra note 55, p. 19. For further discussion
on its content and scope and its relation with armed conflicts and international
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rather a reasonable duty of vigilance or due care to prevent harm to
persons or property related to an investment. As reflected in the case
laws, in examining the proper content of the FPS standard, arbitral
tribunal often used both objective and subjective standards of due
diligence.®® While the objective standard demands that all states adhere
to the same international minimum standard of due diligence,
irrespective of their individual circumstances and capabilities, the
subjective standard, conversely requires the tribunal to take into
account a state's resources, capabilities, and specific circumstances

when determining the required level of due diligence.”

Nevertheless, arbitral tribunals often consider the host State's capacity
and available resources in assessing the requirement of due diligence,
especially in situations involving civil strife or unexpected breakdowns
in public order.” This means, when subjective test is employed by
tribunal, a State is less likely to be held accountable for its failure to

humanitarian law, see, Ira Ryk-Lakhman, Protection of Foreign Investments Against

the Effects of Hostilities: A Framework for Assessing Compliance with Full Protection

and Security, in European Yearbook of International Economic Law, pp. 260-279

(Springer, Katia Fanch Gomez et’al., ed., 2019). https://doi.org/10.1007/978-3-030-

10746-8

Markus Burgstaller & Giorgio Risso, Due Diligence in International Investment Law,

387. Intl Arb., (2021), p. 697.

Eric De Brabandere, Host States' Due Diligence Obligations in International

Investment Law, 42 Syracuse J. Int’] L. & Com. (2015), p. 319.

7 Mahnaz Malik, The Full Protection and Security Standard Comes of Age: Yet Another
Challenge for States in Investment Treaty Arbitration? (Int’l Inst. for Sustainable Dev.
2011), pp. 1-13. FPS standard is applied to the exercise of the host state’s police powers.
See Pantechniki S.A. Contractors & Engineers V. Republic of Albania, ICSID Case No.
Arb/07/21 (Greece/ Albania BIT), Award (2009, pars. 71-84). In this case the tribunal
emphasized that host state’s level of development required consideration in
determining FPS clause under BIT. Thus, given the “environment of desolation and
lawlessness” in Albania at the time that the Claimant established its investment, it is
unreasonable to expect a high standard of police protection”.
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provide protection and security during unexpected breakdowns in

public order or disturbances of unprecedented scale and location.”

In general, the due diligence standard is an obligation of conduct rather
than an obligation of result, as state might not be automatically
responsible for all investment damage caused by its organ or third party
within its territories.” This is because demonstrating the state’s exercise
of due diligence under the prevailing circumstances would shield it
from liability for breaching the FPS standard. On the investors' side,
successfully invoking FPS protection requires them to demonstrate
specific failures by the host state to exercise due diligencein protecting

investments or taking precautionary measures to prevent harm.

3.1.2. Compensation for Loss or War Clause

The War Clause is the other key provision often included in BITs
designed to protect investments from losses caused by conflict-related
events. Unlike the FPS clause, the War Clause introduces a result-
oriented obligation specifically tailored to compensate for investment
losses triggered by war, armed conflict, riots, or similar events in the
host country.”” The primary objective of the clause is to provide an

additional guarantee for foreign investment in times of war and armed

7t C. Schreuer, Full Protection and Security; supranote 55, p. 16.

72 Nartnirun Junngam, 7he Full Protection and Security Standard in International
Investment Law: What and Who Is Investment Fully Protected and Secured From?, 7
Am. U. Bus. L. Rev. (2018), p. 95.

Sébastien Manciaux, 7he Full Protection and Security Standard in Investment Law: A
Specific Obligation?, in European Yearbook of International Economic Law, (Katia
Fach Gomez et al. eds., 2019), p. 226. For further discussion on the interpretation of war
clauses in investment treaties by investment tribunals, see Michail Risvas, Non-
Discrimination and the Protection of Foreign Investments in the Context of an Armed
Conflict, in European Yearbook of International Economic Law, (Katia Fach Gémez et
al. eds., Springer 2019), p. 200. https://doi.org/10.1007/978-3-030-10746-8.
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conflict.”* However, it must be noted that the exact nature and scope of
the protection afforded by War Clause depends on the type of war
clause set out in the specific BIT.”

War clauses within BITs are generally classified into three types: non-
discrimination, extended and strict liability war clauses, each type
imposing distinct obligations on the host State.” The non-
discrimination war clause, for instance, mandates equal treatment of
investors regarding compensation or merely pledge non-discriminatory
treatment for investments in post-conflict situations.”” Therefore, it is
the State’s differential treatment of investors in compensating the losses

that trigger the application of the war clause.”

Many BITs to which Ethiopia is a signatory include a non-
discrimination war clause. An example is article 4(3) of the Ethiopia-
Turkey BIT, which reads:

Investors of either Party whose investments suffer losses in the
territory of the other Party owing to war insurrection, civil
disturbance or other similar events shall be accorded by such other

7t Facundo Pérez- Aznar, Investment Protection in Exceptional Situations:
Compensation-for-Losses Clauses in IAs, 32 ICSID Rev. - Foreign Investment L.J.
(2017), p. 696. https://doi.org/10.1093/icsidreview/six010.

73 S. Spears & M. F. Agius, Protection of Investments in War-Torn States: A Practitioner’s
Perspective on War Clauses in Bilateral Investment Treaties, in European Yearbook of
International Economic Law, at 283 (Katia Fach Gémez et al. eds., Springer 2019)
https://doi.org/lO. 1007/978-3-030-10746-8.

76 N. Radjai, ef al, supranote 8, pp. 219-242.

77" C. Schreuer, War and Peace in International Investment Law; in European Yearbook
of International Economic Law: Special Issue — International Investment Law and the
Law of Armed Conflict, (K.F. Gomez, A. Gourgourinis & C. Titi eds., 2021), p. 6.

8 EDF International SA et al v Argentine Republic, ICSID Case No. ARB/03/23, Award
(11 June 2012), paras 1158-1159; EI Paso Energy International Company v Argentine
Republic, ICSID Case No. ARB/03/15, Award (31 October 2011), para. 559, cited in /d,,
p. 290.
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Party treatment no less favorable than that accorded to its own
investors or to investors of any third country, whichever is the most
favorable treatment, as regards any measures it adopts in relation to
such losses.” (Emphasis added)

This provision, while ensuring non-discriminatory treatment for
compensation extended to nationals or third-country investors, does
not establish an unequivocal obligation for the host state to indemnify
investors against conflict-related losses.® Accordingly, from the
perspective of investors, the non-discriminatory war clause offered
little protection against investment losses caused by conflict. This is
because, as Spears and Agius stated, the clause allows the State to avoid
payment of compensation for investment losses by choosing not to

compensate any investor.®

Extended War Clause is the other form of war clause incorporated in
Ethiopian BITs. This type of war clause includes non-discriminatory
clause but goes beyond and includes the obligation to compensate
investors for losses resulting from the host State's military actions.®* For
instance, article 5 (2) of the Ethio-Kuwait BIT provides:

.... Investment losses resulting from:

a) requisitioning of their property by the forces or authorities of the
latter Contracting Party; or b) destruction of their property by the
forces or authorities of the latter Contracting Party which was not

79

Ethiopia’s BIT with Algeria, Spain, Turkey, Netherlands, Denmark, China, Germen,
Belgium, Egypt, India, Malaysia, Russia, Sudan, France, Libya, Tunisia, Yemen, Sweden,
UAE, and Switzerland contains a similar clause.

Andrew Newcombe & Lluis Paradell, Zaw and Practice of Investment Treaties:
Standards of Treatment (Kluwer L. Int’l, 2014).

S. Spears & M. F. Agius, supranote 75, p. 293.

8 N. Radjai, ef a/, supranote 8, p. 233.
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caused in combat action or was not required by the necessity of the
situation, shall be accorded restitution or just and adequate
compensation for the losses sustained during the period of the
requisitioning or as a result of the destruction of the property.*
(Emphasis added)

The provision delineates the conditions for restitution or compensation,
requiring the investor to establish state attribution, that the harm did
not occur during combat, and the absence of justification under
military necessity for the claimed losses.* In contrast, the host state
must demonstrate that the damage resulted from combat and was
justified by military necessity to defend against liability for destruction

that would otherwise require compensation.

Finally, the Strict Liability War Clause, although uncommon and not
found in BITs to which Ethiopia is a party, constitutes a third category
of war clauses incorporated into BITs. As its name suggests, this form
of war clause imposes an unconditional and absolute obligation on the
host State regardless of fault.*” In terms of protection, arguably, it is a
relatively strong standard with little vulnerability to state defense.

In a nutshell, these substantive rights, complemented by investors'
procedural right to international arbitration for treaty violations,*
afford foreign investors robust protection against political violence
risks. Thus, considering the current conflicts within Ethiopia, a

8 Ethiopia’s BIT with Kuwait, Israel, UK, Austria, Finland, Qatar, South Africa, Brazil,
Iran & Spain contains similar clause.

Jorge E. Viniuales, Defence Arguments in Investment Arbitration, ICSID Rep. 9, p. 18
(2020). httpS://dOi.Org/lO.1017/9781107447455.002.

S. Spears & M. F. Agius, supranote 75, p. 296.

Jason Webb Yackee, supranote 38, p. 491.
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comprehensive understanding of available legal defenses is crucial for

informing discussions on this subject.

3.1.3. Security Emergency Measure under Ethiopian BITs

States commonly incorporate emergency or exception clauses in
investment treaties to exempt themselves from actions taken for public
order or national security reasons. The security exception clause, often
invoked to safeguard public order and national security, enable host
states to implement security measures during extraordinary events that
might otherwise violate treaty obligations.”” In this regard, save BITs
signed between 1994 and 2004, BITs signed afterward with Brazil,*
Qatar,”” United Arab Emirates,” United Kingdom,” and South
Africa,”> contain public policy exceptions. The incorporation of
additional principles with an emphasis on public policy in recently
signed BITs reflects an evolving approach.

For instance, article 13 of the Ethiopia-Brazil BITs states that:

Nothing in this Agreement shall be construed:. .. to prevent a Party
from adopting or maintaining measures aimed at preserving its
national security or public orderor... maintenance of international
peace and security per the provisions of the United Nations
Charter.” (Emphasis added)

8 Caroline Henckels, Investment Treaty Security Exceptions, Necessity and Self-Defense

in the Context of Armed Conflict, in European Yearbook of International Economic
Law, (K.F. Gémez et al. eds., Springer 2019), p. 321.

8 Ethiopia- Brazil BIT (2018).

8 Ethiopia- Qatar BIT (2017).

% Ethiopia- United Arab Emirates BIT (2016).

! Ethiopia- United Kingdom BIT (2009).

%2 Ethiopia- South Africa BIT (2008).

% Ethiopia- Brazil BIT, art. 13.
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Likewise, the Ethiopia-Qatar BIT,* Ethiopia-UAE BIT,” and Ethiopia-
Finland BIT* provide a general exception clause, thus allowing
exceptions related to public health, labor rights, environmental
protection, and national security, aiming to strike a balance between

investor protection and the host state's right to regulate.

The security exception clause incorporated in Ethiopian BITs are
formulated in varied ways. The first category of security exception
clause is called self-judging clause,” which grants the country
considerable autonomy in identifying measures that qualify as a
security measure. For instance, article 13 of Ethio-Qatar BIT
incorporated a self-judging clause as it uses the term “..may take
actions that it deems necessary for the protection of its national
security”. The phrase ‘as it deems necessary’grants the host State certain
margin of discretion to decide when there is a threat to national security
and how to react to it. This in turn limits arbitral tribunals from
reviewing the measure taken by the host state to avert the threat.”® Of
course, the clause does not have the effect of divesting a tribunal of
jurisdiction, as the tribunal still required to review whether the state
invoked the clause in good faith, to prevent states from abusing such

provision.

Non-self-judging security exception clause is the other category
incorporated in Ethiopian BITs. These clauses are ‘non-self-judging

because the determination of what constitutes a threat to national

% Ethiopia - Qatar BIT, art. 13.

% Ethiopia - UAE BIT, art. 19 (4).

% Ethiopia - Finland BIT, art. 14.

7 C. Schreuer, War and Peace in International Investment Law, supranote 77, p. 11.

% UNCTAD, The Protection of National Security in IIAs, (2009), p. 39. Nonetheless, it
must be noted that the clause does not provide a complete shield from judicial scrutiny,
and States remain subject to the general obligation of to carry out its commitments in
good faith as per Art. 26 of the Vienna Convention on the Law of Treaties.
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security is not left solely to the state's discretion but is subject to
objective review by arbitral tribunal. This type of clause is reflected in
Ethio-Finland and Ethio-Brazil BITs, as both BITs omitted the term “7¢

<

considers necessary’, rather used the term “...adopting or maintaining

<«

measures aimed,” “...taking any action necessary..” aimed at
preserving its national security or public order...."'® Accordingly,
unlike se/f-judging clauses, non-self-judging security clause offers
discretion to the arbitral tribunal to determine the necessity or
otherwise of the State's measures,'” thus, makes measures taken by the

host-State under the scrutiny of the arbitral tribunal.'®?

Generally, successfully invoking security emergency measures clauses
may exempt Ethiopia from complying with substantive BIT standards,
such as Full Protection and Security (FPS) and War Clauses, during
violent emergency situations.'”” Nonetheless, it is important to note that
a substantial portion of Ethiopian BITs lack security emergency
measures clause that could potentially exempt the country from BITs-
based claims in violent situations. This necessitates us to prompt the
question of whether Ethiopia, in the absence of a security clause in a

% Ethiopia-Finland BIT, art. 14.

100 Ethiopia-Brazil BIT, art. 13. Sub art. 2 of the same provision also makes measures taken
for national security or international obligations non-arbitrable, barring investors from
using the treaty to claim compensation. This clause would normally oust the tribunal
jurisdiction over any claims resulting from the adoption of such security measures.

101 Catherine H. Gibson, Beyond Self-Judgment: Exceptions Clauses in U.S. BITs, 38

Fordham Int’l L.J. (2015), p. 27.

C. Schreuer, supranote 77, War and Peace in International Investment Law; p. 17.

Ofilio Mayorga, Arbitrating War: Military Necessity as a Defense to the Breach of

Investment Treaty Obligations, HPCR Pol’y Brief, (Aug. 15, 2013), p. 8. He further

alluded that the determination of what is necessary for the maintenance of public order

or the protection of security interests in case of war clause needs reference to the law of
armed conflict.
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BIT, could still have other avenues that exempt the country from treaty

claims owing to conflict-related investment damage.

Addressing this issue necessitate examining the general jurisprudence
of international law. In this context, Ethiopia could invoke the general
defence of necessity and force majeure’ under customary international
law, which precludes state responsibility for wrongful acts, to defend
against treaty claims arising from conflict-related investment losses.'*
However, invoking necessity and force majeure as a defence against
investment losses caused by violence under the law of state
responsibility is subject to significant limitations, as the host state facing

a treaty claim must meet a stringent requirements.'®

Notably, necessity and force majeure may only be invoked during
periods when a state of necessity exists, and the intervening event is
unforeseeable. This requirement sets a high threshold, even during
periods of relative peace and stability, further limiting the applicability
of these defences.'”® Consequently, Ethiopia's attempts to invoke such
defenses, arguably, may not consistently provide a reliable safeguard

against potential liabilities stemming from BIT claims.'””

3.2. Investment Protection under MIGA

As has been discussed, BITs offer various standards of protection for
foreign investors. However, these measures fall short of fully

104 C. Schreuer, supranote 77, War and Peace in International Investment Law; p. 18.

195 Jure Zrili¢, Armed Conflict as Force Majeure in International Investment Law; 16
Manchester J. Int’l Econ. L. (2019), p. 28.

106 A M. Daza-Clark & D. Behn, Between War and Peace: Intermittent Armed Conflict
and Investment Arbitration, in European Yearbook of International Economic Law 44,
(K.F. Gémez et al. eds., Springer 2019), p. 62.
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safeguarding investor interests, as host states may still take adversarial
actions against foreign investors.'”® MIGA, as supplementary guarantee
scheme, has become a de facto requirement for investors to consider
investing, irrespective of the presence of other investment treaty.'” In
fact, BITs protection and MIGA standards are mutually inclusive. This
is because the substantive protections offered through BITs
supplements MIGA by defining the incidence of risks, or injuries, while
the insurance scheme under MIGA provides a mechanism for

indemnifying those injured, in accordance with the substantive law. '’

In lieu of BITs, Ethiopia also offered investment protection through the
MIGA since 1991. MIGA is established with the aim of providing
foreign investors with financial guarantees, and risk mitigation
solutions for non-commercial risks in developing countries.''' MIGA,
operating as a multilateral treaty, provides coverage for four principal
categories of non-commercial or political risks: the risk of currency
inconvertibility, expropriation, breach of contract, and the impact of
war or civil disturbance.'? Specifically, article 11(a)(iv) of the
Convention is relevant for this discussion, as it is designed to cover
events arising from political violence, such as revolutions,

insurrections, coups détat, and similar political upheavals, which are

108

T. Modibo Ocran, Book Review — Multilateral Investment Guarantee Agency and
Foreign Investment by Ibrahim F.I. Shihata, 13 N.C. ]. Int’l L. (1988), p. 547.

109 [d

10 Leigh P. Hollywood, MIGA: Long Term Political Risk Insurance for Investments in
Developing Countries, Geneva Papers on Risk & Ins. Issues & Prac., (1992), p. 257.
Comeaux, Paul E., and N. Stephan Kinsella, Reducing Political Risk in Developing
Countries: Bilateral Investment Treaties, Stabilization Clauses, and MIGA and OPIC
Investment Insurance, 15 N.Y.L. Sch. J. Int’l & Comp. L. (1994), p. 40.

Convention Establishing the Multilateral Investment Guarantee Agency, art. 11, Oct.
11, 1985, 1508 U.N.T.S. 99. [hereinafter MIGA Convention].
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typically beyond the host government's control.'” However, while this
provision excludes acts of terrorism and similar events, the MIGA
Board could extend the provision to include it as per Article 11 (d) of

the Convention.!*

Moreover, MIGA coverage is not available to all investors and
investments. Instead, only investors and investments that meet the
eligibility requirements under Articles 11 and 12 of the Convention are
covered by the MIGA scheme. Thus, to qualify for the insurance
scheme, for a natural person, he/she must be a national of member
states other than the host state,'”” while a juridical person, must be
incorporated and have its principal place of business in a member state
other than the host state, or the majority of the capital must be owned
by a member state or its national, excluding the host state or its
nationals.''® Furthermore, state-owned corporations (by member state
or host state) engaged in commercial activities are also eligible for the

coverage.'!”

Besides, despite MIGA's primary focus on safeguarding FDI, arguably,
there are avenues in which domestic private investments and nationals
of host state could be covered by the MIGA. The first scenario arises
when, as per article 2(5) of the Investment Proclamation, foreign
nationals or enterprises incorporated abroad are classified as ‘domestic

investors, thereby granting them the same legal treatment as local

13 Commentary on the Convention Establishing the Multilateral Investment Guarantee

Agency 9 (1985) [hereinafter MIGA Commentary].

Id. Save the risk of devaluation or depreciation of currency, by special majority, the
Board may extend its coverage to specific non-commercial risks, such as terrorisms and
other risks than those mentioned above.

MIGA Convention, supranote 112, art 12.

116 [d

117 [d
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investors under applicable laws or treaties.''® In this regard, even if they
are considered as domestic investor, if their home country is a member,

they would be covered by the MIGA insurance scheme.

Of course, Ethiopian nationals investing in Ethiopia are prima facie
excluded from MIGAS insurance scheme. Nevertheless, this exclusion
is not absolute. This is because, article 13(c) of the Convention provides
an exception that allows MIGA to extend eligibility to Ethiopian
nationals or enterprises incorporated in Ethiopia, or those with the
majority of capital owned by Ethiopian nationals, provided they involve
the repatriation of assets from abroad, receive Board of Directors
approval by a special majority vote, and the funds originate from

outside Ethiopia with government approval.'”’

This exception is a tool that can be particularly valuable for Ethiopia in
its efforts to mobilize additional investment resources and promote and
safeguard the repatriation of capital held by its nationals living abroad.
Besides, MIGA also encourages and supports domestic investment by
extending its eligibility and indemnifying foreign nationals from MIGA
member states who are granted domestic investor status, even if their
investment does not strictly qualify as cross-border or foreign direct

investment.'?°

3.3. Investment Protection against Political Violence Risk
under Domestic Laws

The protection and promotion of investment in Ethiopia are

significantly influenced by both investment-specific and general

18 Proclamation No. 1180/2020, supra note 12, art 2 (5).
19 MIGA Convention, supranote 112, art 13.
120 [d
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domestic laws. These laws can be categorized into two groups: those
specifically tailored for investment purposes and those broader
regulations applicable across various sectors. This section, therefore,
focuses on different domestic legislation in the protection of investment

against political violence risks.

3.3.1. Ethiopian Investment Laws

The Investment Proclamation No. 1180/2020 and Regulations No.
474/2020, serve as the primary legislation governing investments, with
the exception of those in the mining, exploration, and development of
minerals and petroleum sectors.'*' Other industry-specific laws, such
as the Industrial Parks Proclamation No. 886/2015, Mining Operation
Proclamation No. 816/2013, and Petroleum Operation Proclamation
No. 295/1986, regulate investments in specific sectors. These laws aim
to promote, facilitate, and safeguard investments in the country,
addressing aspects of incentives, support mechanisms, and investor
rights. Given the complexity of these issues, this section does not
comprehensively address investment incentives, promotion, or the full
spectrum of investor rights. Instead, it focuses on providing an objective
analysis of the compensability of investment losses resulting from

political instability under domestic investment laws.

The Investment Proclamation No. 1180/2020 explicitly guarantees and
protects investments against politically motivated risks such as
expropriation, and expatriation of funds. The standards of protection
offered under these provisions are limited to market value
compensation in case of expropriation for both domestic and foreign

investor.’* Even the right to repatriate funds in convertible foreign

121 See Proclamation No. 1180/2020, supra note 12, art. 3.
122 1d, art. 19.
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currency at the prevailing exchange rate applies exclusively to foreign

3 Aside from this, the Investment Proclamation No.

investors.
1180/2020 is silent on safeguarding investments from risks associated

with political unrest such as war, riots, insurrection or similar crises.'**

Comparatively, the Industrial Parks Proclamation No. 886/2015
includes more comprehensive investor rights including national
treatment (NT),'* market value compensation for expropriation,'** and
remittance of funds.'” Yet, this Proclamation, like others, does not
extend protection to investments against political violence risks such as

war, civil disturbance and other political upheaval.

The petroleum exploration and mining sectors are the major areas of
investment in which domestic and foreign investors are reportedly
engaging. The Mining Operation Proclamation and Petroleum
Operation Proclamation govern investments made in Petroleum and
Mining sectors, respectively. Again, the Mining Operation
Proclamation No, 816/2013 and Petroleum Operation Proclamation
No. 295/1986, focusing on their respective sectors, also lack provisions
addressing protection of investment against political violence risks or

similar risks.

12 Id, art. 20. It must be noted that the remittance of fund in convertible currency is

granted only for foreign investors.

Desalegn Beyene, 7he Need of Rule for Domestic Investors Compensation/Guarantee
against Political Risks: The Case of Political Violence, (LLM thesis, A.A. University)
(2020).

Proclamation, No. 886/2015, supra notes 14, under art. 19, provides about foreign
investors ‘national treatment’. This clause makes the Proclamation unique, unlike the
other laws.

126 I1d., art. 20.

27 Id, art. 21.
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In a nutshell, domestic investment laws in Ethiopia do not explicitly
offer legal protection to investors against political violence risks, i.e.,
riots, wars, insurrection, or similar events. This gap in legal protection,
arguably, could deter domestic investment, as investors may perceive a

higher risk associated with political instability.

3.3.2. General Laws

Beyond investment-specific laws, general legislation, depending on
their relevance, also plays a key role in regulating, promoting, and
protecting investments in Ethiopia. More specifically, Directive No.
253/2021 issued to Provide Government Support for Investors whose
Properties Have Been Destroyed Due to Natural and Man-Made

Disasters'* is particularly relevant.

The purpose of the Directive is to support investors impacted by natural
and man-made disasters.!? To this end, article 3(1) of the Directive
defines natural disaster as a ‘disaster that has occurred on the property
of investors and businesses due to unprecedented flood that have not
been experienced by the appropriate government body for many
years."”” However, while listing what constitutes natural disaster, the
Directive limited it to unprecedented flood, omitting other types of
disasters, like earthquakes or fires.

The Directive also covered investment losses owing to man-made

disasters. The Directive defined a ‘man-made disaster’ as follows:

128 Directive No. 253/2021, supra note 18.
12 Directive No. 253/2021, supranote 18, art. 4.
130 Id, art. 3 (1). (Author’s translation).
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Roughly translated, this reads:

Man-made disaster refers to damage caused to the property of
investors engaged in trade and investment activities due to

instability in various parts of the country. (Author’s translation)

This provision plays a key role in supporting investors engaged in trade
and investment activities, whose investment or property was damaged
or destroyed due to political uncertainties in various parts of the
country. Of course, the Directive did not mention political violence or
of political uncertainty in its definition. However, given the political
context prevailing when the Directive was issued, it is reasonable to
conclude that man-made disasters stemming from political instability
include riots, civil unrest, mob violence, arson, or armed conflicts in
various parts of the country. Thus, article 3 (2) of the Directive, at least
by definition, resembles a war clause in which it attempted to cover
investment damage caused by political uncertainty such as war, armed

conflict, instruction, riot, etc.

Coming to the support mechanism, the Directive provides non-cash
support, including tax relief, duty-free imports, exemptions from Value
Added Tax (VAT) or Turnover Tax arrears, and access to domestic loan
facilitation, for those investors eligible to the support.'** For example,
income tax relief was provided by allowing the carry-forward of income

tax losses incurred during the event for three consecutive years.'* It is

BL 1d., art. 3(2).
132 I1d. art. 6.
133 1d, art. 9.

161



JOURNAL OF ETHIOPIAN LAw - VoL. XXXII1

important to note that the carry-forward of loss under the Directive was
granted in addition to what is provided in the tax law."** The type of loss
allowed to be carried-forward and deducted under the Directive was a
loss to investment generally, called a business asset, as a result of natural

or man-made disasters.

In other jurisdiction, this type of loss carry-forward is called causality
loss.'* Causality losses are special provisions that allow businesses and
individuals to claim deductions specifically for losses that arise from
extraordinary and unexpected events. Yet, causality loss rule is not
recognized under the Ethiopian tax law, as the basic principle of
deductibility under the income tax laws only allows deductions for only
business losses incurred to derive, maintain, and secure the business
income."’® However, at least in terms of support, the Directive had
offered an additional opportunity for the investor to carry-forward the

loss incurred as a result of instability or conflict.

In addition to the income tax measures, the Directive also exempts the
affected investor from any taxes and duties levied on imported goods,
vehicles, and goods to replace the damaged property.'” Exemption
from VAT and TOT arrears, which was required for tax purposes before
the damage and had not been paid to the tax authority, was also

134 Federal Income Tax Proclamation No. 979/2016, Federal Negarit Gazzeta, (2016), art.
26 (4). See also Federal Income Tax Regulation No0.410 /2017, Federal Negarit Gazzeta,
(2017), art. 42. The loss carry-forward rule under tax law is a scheme whereby a taxpayer
is allowed to deduct the loss of one tax year from the income of subsequent years.
Mike Enright, Casualty Loss Rules Difter for Personal and Business Property, Wolters
Kluwer (2021). https://www.wolterskluwer.com/en/expert-insights/casualty-loss-
rules-differ-for-personal-and-business-property.

See Proclamation No. 979/2016, supra note 134, art. 22. Contrary to this, some
countries such as US, Kenya, South Africa to mention a few, designed casualty loss

135

136

provisions to provide additional tax relief for significant, unexpected losses, beyond the
regular deductions available for ordinary business expenses.
137 See Directive No. 253/2021, supranote 18, art. 7.
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included.”® Aside from support in the form of taxation, the Directive
authorized the National Bank of Ethiopia (NBE) to arrange
loans for investors to replace their assets or to defer servicing of loans

acquired for the investment.'”

However, although the Directive broadly resembles a war clause under
BITs in addressing investment losses caused by political violence, the
absence of provisions for monetary compensation, arguably, represents
a significant drawback.'* This omission arguably diminishes its efficacy
as a protective measure, as it fails to provide investors with a clear and

immediate avenue for financial redress.

Besides the Directive, various legislative stipulations exist to protect
private property and, by extension, investments.'*! For instance, the
FDRE Constitution, under articles 40(1) and 40(2), establishes a general
framework for protecting property rights by limiting government
interference to cases of public interest as prescribed by law, and
mandates compensation solely for the expropriation of private
property'** In doing so, the Constitution imposes a dual obligation on
the government to protect individuals' property rights from both state
interference and violations by private entities. The Constitution also
explicitly allows property owners to seek compensation through the

18 Jd, art. 8.

139 1d, art. 9.

140 [d

1 See also Muradu Abdo, Legislative Protection of Property Rights in Ethiopia: An
Overview, 7 Mizan L. Rev. (2013), p. 168.

2 FDRE Constitution, supra note 17, art. 40 (1) & (2).
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constitutional property clause for any expropriation of private

property.'®

Nevertheless, although the Constitution establishes fundamental
property rights, it lacks explicit provisions requiring compensation for
damages resulting from political violence. Due to the broad and general
nature of constitutional provisions, the Constitution is unlikely to offer
granular redress for particular property rights violation owing to
political violence. This gap necessitates recourse to supplementary
legislation, including the Criminal Code, the Civil Code, and the Civil
Procedure Code. These laws collectively provide mechanisms for
redress through civil and criminal liability for property rights violations

by third parties or state actors.'**

This legal framework establishes a dual remedies scheme, encompassing
both private and public mechanisms for compensation. Under the
private scheme, victims of the crime may seek restitution directly from
individuals or groups who were involved in the criminal acts."* In
contrast, the public scheme ensures state accountability by holding the
government responsible for damage caused by its direct actions or

43 Bram Akkermans, A Comparative Overview of European, US and South African
Constitutional Property Law; 7 EUR. PROP. L.J. (2018), p. 108.
https://doi.org/10.1515/eplj-2018-0002.

"4 In contexts where strong legal protections are lacking, political risk insurance

commonly serves to mitigate such risks. In Ethiopia, where political instability has

significantly disrupted businesses and investments, especially affecting those without
insurance, obtaining political risk coverage that includes political violence can help
restore investor and business confidence. In response to these challenges, Nyala and

United insurance companies pioneered the introduction of political violence and

terrorism insurance policies in 2017. See Samson Brehane, /nsurance Firms Warned of

Bites from Political Violence, Addis Fortune, (2021), vol. 22, no. 1100. Insurance Firms

Warned of Bites from Political Violence (addisfortune.news)

Silesh Abye, Compensation of Crime Victims in Ethiopia: Lessons Drawn from the

Experience of Selected Countries, (LL.M. thesis, Bahir Dar Univ. 2021) (unpublished).

P. 24-30.
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failure to implement adequate protective measures to safeguard
property during unrest, thereby contributing to losses. The following
discussion explores the mechanisms through which investors can seek

restitution for their losses.

A. Vandalizing Property/ Investment as a Crime

The deliberate destruction of individual's property or investment
constitutes a criminal offense under the Ethiopian Criminal Code, and
is punishable by simple imprisonment upon the victim’s complaint.'*
The punishment is subject to aggravation when it involves significant
damage; holds substantial value to the public; is committed with the
intent to coerce government action or inaction; or poses a threat to
public safety; particularly if it involves explosions, fire, or similar
hazards.'"” These provisions ensure that individuals or groups causing
damage to property, including investments, are subject to penalties as

defined by the Criminal Code.

It is important to note that investors and property owners seek not only
to hold perpetrators accountable but also to secure financial
compensation for the recovery or replacement of their damaged assets.
To this end, the Criminal Code allows a victim of such acts to institute
a civil claim for compensation for the damaged property/investment or

destruction thereof caused by the criminal offense.'*® This offers the

6 Criminal Code, supra note 20, art. 689-691.

"7 Id., art. 689-691.

8 Id. Art. 101 “Where a crime has caused considerable damage to the injured person or
to those having rights from him, the injured person or the persons having rights from
him shall be entitled to claim that the criminal be ordered fo make good the damage or
to make restitution or to pay damages by way of compensation.” (Emphasis added).
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victim the right to institute a separate compensation claim for the

damage caused to investment/property by the offenders.

Furthermore, article 154 of the Criminal Procedure Code also imposes
an obligation on offenders to make restitution, such as the return of the
property or payment for the harm or loss suffered, and reimbursement
of expenses incurred as a result of the victimization.'* Thus, while the
victim may need to seek public enforcement through criminal law, the
provision bestows property owners the right to pursue tort claims, as
the Civil Code makes individuals held civilly liable for the harm caused

by their own criminal acts.™

This remedy is a private law remedy. The victim may seek compensation
through civil proceedings which operates independently of criminal
proceedings or claim damages in connection with criminal proceedings
from individuals who directly took part in the violence,"" those who
planned or incited the mob,'”* or, in certain cases, groups or
associations with proven direct involvement in the violent act.'> This
tortious civil liability, whether pursued independently or alongside
criminal proceedings, serves not only to punish wrongdoing but also to
restore the injured party to their original position through appropriate
compensation. However, identifying perpetrators in cases of mob
violence, perpetrators disappearance, or lack of financial capacity might

affect the effectiveness of such remedies.

149 See Criminal Procedure Code, supra note 21, art. 154.

%0 See the Civil Code, supra note 19, art. 2027 cum art. 2054.
151 See Criminal Code, supra note 20, art. 32.

52 Id. art. 36

5 Id. art. 34.
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Thus, a framework that mandates the State to intervene and directly
compensate victims, who often receive little to no compensation

through private schemes, is essential.

B. Investment Damage as Constitutional Tort

Taking investment damage as a constitutional tort is the other domestic
legal avenue for investors. A constitutional tort can be defined as a civil
wrong committed by governmental bodies or officials that violate
constitutionally protected rights, for which monetary compensation
may be claimed."* It also serves as a legal mechanism in which it allows
individuals to invoke the Constitutional provisions directly as the basis
for remedying harm caused by state action.'” In doing so, it provides a
pathway for holding public officials accountable for injuries resulting

from breaches of constitutional protections.'*®

Although the concept of constitutional tort is not recognized in
Ethiopia, this legal avenue, operating under the public scheme, could
enable investors to seek compensation from the government for its
failure to protect investments during conflicts or civil unrest, potentially
qualifying as a constitutional tort.””” Using constitutional tort as a basis
for seeking compensation for investment losses due to conflicts,
requires investors to prove government's affirmative duty to protect
investments, beyond its mere negative duty to refrain from interference.

This affirmative duty entails exercising due diligence in anticipating,

3% Noah Smith-Drelich, The Constitutional Tort System, 96 Ind. L.J. (2021), p. 579.
https://www.repository.law.indiana.edu/ilj/vol96/iss2/6.

155 [d

156 [d

7 Michael Wells & Thomas A. Eaton, Affirmative Duty and Constitutional Tort, 16 U.
MICH. J. L. REFORM (1982), p. 1. https://repository.law.umich.edu/mjlr/vol16/iss1/2.
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preventing, and responding to foreseeable harm, notably harm arising

from violence or instability that threatens private property.

Constitutional tort claims often hinge on the individual’s or investor’s
ability to establish government’s affirmative duty to act to prevent or
mitigate the harm suffered by the investor. In Ethiopian context, this
affirmative duty to protect could stem from three interrelated legal
frameworks. Firstly, the constitutional guarantee of the right to private
property under article 40 (1) implies not only a duty to abstain but also
a positive obligation on the State to protect such rights from unlawful
interference, including harm caused by non-state actors. Thus, failure
to take preventive or protective measures in the face of known threats

may amount to a constitutional violation.

Secondly, through Ethiopia's ratification of international and regional
human rights instruments that protect private property from arbitrary
interference, there is a compelling basis for establishing affirmative
duties on the government to exercise due diligence in safeguarding
individuals' investments from physical harm. Article 17 of the UDHR
and article 14 of the ACHPR are often interpreted widely, which in turn
impose due diligence obligations and require States to take proactive

measures to prevent foreseeable harm by third parties.'*®

Thirdly, the granting of an investment permit by the government also
establishes a reciprocal legal relationship between the government and
the investor, whereby the State assumes responsibility to provide a
secure and enabling environment for the investment, and the investor

undertakes to contribute to the national economy through taxes,

158

Bjornstjern Baade, Due Diligence and the Duty to Protect Human Rights, in Due
Diligence in the International Legal Order 36 (Heike Krieger, Anne Peters &
Leonhard Kreuzer eds., 2020), https://doi.org/10.1093/0s0/9780198869900.003.0006.
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compliance with domestic laws, and corporate social responsibility.
Thus, where the government possesses actual or constructive
knowledge of foreseeable risks, such as conflict-related violence, and
fails to take reasonable action, it may incur indirect liability for the

damaged investment.'”’

Overall, these legal frameworks establish a due diligence obligation on
the part of the State. Thus, considering government's responsibility to
protect investments from conflict-related harm coupled with its
awareness of the associated risks, arguably establishes a special
relationship between the government and third-party wrongdoers.
Once this special relationship is established, arguably, it would be easy
to prove government’s affirmative duty to take reasonable steps to
prevent harm to investments, and its failure to do so may give rise to

constitutional tort liability for breaching constitutional protections.

Before concluding this discussion, it is worth highlighting the
experiences of other countries in mitigating conflict-related investment
losses. Several countries have implemented “riot compensation
schemes” to address property losses resulting from riots. For instance,
in the United Kingdom, the Riot Act of 1886 establishes a statutory fund
administered by local authorities through whom victims can recover
damages for property destroyed or damaged during riots.’® The Act
imposes a strict liability obligation on police forces to compensate

property owners for losses resulting from communal violence or

199 Office of the High Comm’r for Hum. Rts., Protection and Redress for Victims of Crime
and Human Rights Violations, in Human Rights in the Administration of Justice: A
Manual on Human Rights for Judges, Prosecutors and Lawyers, (2003), p. 751.
https://www.un.org/ruleoflaw/files/training9chapter15en.pdf.

1 Jonathan Morgan, Strict Liability for Police Nonfeasance? The Kinghan Report on the
Riot (Damages) Act 1886, 77 Mod. L. Rev. (2014), p. 377. https://doi.org/10.1111/1468-
2230.12073.
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rioting, regardless of fault.'®’ However, if the county or municipal
corporation can prove that it used reasonable diligence to prevent or
suppress the riot, the municipality would be immune from the
obligation.

While Ethiopia does not have such sort of separate laws that directly
impose obligation to compensate for property damage owing to civil
disturbances, article 2130 of the Civil Code can be used to bear
vicarious liability on the State for the wrongful acts of the public
servant,'® provided that the public servant acted “within the scope of
such service or supervision’'® Consequently, property damage or
investment losses stemming from the actions or inaction of a public
official falls under the purview of vicarious liability, thus enabling

victims to seek compensation directly from the State.'**

16

Michael Melusky, Maryland’s Riot Act: Subrogation Potential for Property Damages
Occurring During Riots, Subrogation & Recovery L. Blog (Aug. 24, 2015).

A public servant refers to any individual who, whether on a temporary or permanent
basis, performs functions through employment, appointment, assignment, or election
to a public office or a public enterprise. This encompasses members of the police,
defense forces, municipal authorities, and similar institutions. These entities carry a
positive obligation to protect individuals and prevent foreseeable harm, particularly
where such risks arise from violence, negligence, or unlawful acts. Their roles are
integral to the State’s duty to uphold public order and ensure the security and rights of
citizens.

See Civil Code, supranote 19, art. 2035.

164 Stewart E. Sterk, Strict Liability and Negligence in Property Theory, 160 U. Pa. L. Rev.
(2012), p. 2130. See also Richard L. Abel, Should Tort Law Protect Property Against
Accidental Loss, 23 San Diego L. Rev. (1986), p. 79.
https://digital.sandiego.edu/sdlr/vol23/iss1/5.
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4. Adequacy of Domestic Legal Framework in Protecting
Investment against Political Violence Risk vis-a-vis
Ethiopian BITs

Domestic laws are the primary legal instruments for promoting and
protecting domestic investments. In this context, it would be fair to assess
the adequacy of national investment laws in protecting investors against
political violence in comparison with BITs. Such an assessment is made
based on the implicit premise that one of the functions of investment law is
investment protection, and investment treaties serve the same purpose.'® As
discussed above, Ethiopian BITs provide foreign investors with protection
against political violence risks through FPS and War Clauses, while domestic
investment laws fall short in offering comparable protection. Notably, unlike
the robust protection offered by BI'Ts, domestic investment laws only provide
a restricted set of rights, leaving investors without a legal avenue for seeking

compensation for investment damage because of political violence.

Besides, while Directive No. 253/2021 represent a notable step in supporting
investors to restore their damaged investments through a non-cash-based
mechanism, its utility for the investors is impeded by the absence of a cash-
based compensation scheme. The absence of cash-based restitution arguably
undermined the Directive's ability to enable investors to resume their
ventures, as recovering the full extent of investment damage through non-

cash means alone is challenging, if not unattainable.

Furthermore, the Directive neither grants investors a right to compensation
nor imposes an obligation on the government to cover investment losses;

instead, it merely offers non-cash support as a discretionary privilege

165 Jan Knorich, Friends or Foes? Interactions Between Indonesia’s International
Investment Agreements and National Investment Law (Deutsches Institut fir
Entwicklungspolitik, 2014).
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determined by the committee. Moreover, the Directive was not intended to
grant the affected investors a right to seek compensation for investment
losses resulting from a sovereign state's adverse acts or omissions during

political violence.

Utilizing the Civil Code, Criminal Code, and Civil Procedure Code to sue a
person or group charged with vandalism under the Civil Code for tort
liability to replace the damaged property, has been also discussed as another
recourse for investor. However, considering the financial magnitude of the
compensation claim relative to the financial capabilities of individuals or
groups engaged in vandalizing the investment, coupled with the
considerable time required for enforcing any judgment, it would be
painstaking and inefficient for the investor. This makes claiming
compensation using a private scheme inadequate and would not enable

investors to resume business shortly.

Besides, although it requires testing in a court of law, utilizing the public
scheme of compensation seems difficult, if not impossible. This is because
proving the circumstances under which the government is liable for
wrongdoing, particularly through omission, is challenging. Furthermore,
despite utilizing constitutional tort claims based on articles 37 and 40 of the
Constitution is theoretically available recourse for investors, their practical
application in providing effective remedies within the existing legal system
seems doubtful.

Therefore, based on the foregoing discussion, it is reasonable to conclude
that, compared to BITs, domestic legal frameworks are, arguably, inadequate
in protecting and compensating investors for investment losses resulting
from political violence. This, in turn, results in discriminatory treatment
between foreign and domestic investors for identical risk. Thus, given the

importance of domestic investment in the country's economic growth, the
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disparity in treatment of domestic and foreign investment for the same risks
poses potential risks to the growth of domestic investments and contradicts
the government’s objective of fostering a conducive investment environment

and increasing domestic investment.

Concluding Remarks

The persistent political instability in Ethiopia, combined with the
substantial investment and property damage owing to the violence, serves
as the impetus for the analysis conducted in this study. Focusing on
Ethiopian BITs and domestic legal frameworks, this article critically
assessed the protection afforded for foreign and domestic investment
against political violence risks. Ethiopian BITs incorporate FPS and War
Clauses that obligate the State to protect foreign investments during both
peace and armed conflict. Notably, while FPS clause imposes a due
diligence obligation in protecting investment, War Clauses, particularly
extended types, require Ethiopia to compensate foreign investors for

investment losses because of political violence.

While addressing the available defences for such claims, the article argued
that treaty-based defences available to Ethiopia are limited, as, except for
BITs with Qatar, UAE, Finland, and Brazil, most Ethiopian BITs lack
general exception or security clauses. In such cases, Ethiopia must rely on
customary international law defences, such as necessity or force majeure,
to justify governmental actions or omissions in safeguarding investments
during periods of significant upheaval, such as widespread civil unrest or
political instability. However, it has been argued that while these defenses
may offer a partial shield for Ethiopia against claims of treaty breaches
(BIT), they do not exempt the country from compensating investors for
the loss. This underscores the need to revise existing BITs to incorporate

tailored security exception clauses, as doing so could provide avenue for
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exempting the country from liability during emergency, thereby reducing
the risk of costly arbitration claims.

This article also discussed the domestic legal framework for investment
protection against the risk of political violence. While the FDRE
Constitution, the Civil Code, and other relevant legislation provide a
foundational framework for addressing such damages, the paper argued
that these legal instruments are insufficient to fully address investment
losses caused by political violence. As a result, domestic investors are
particularly disadvantaged by the absence of a specialized compensation

mechanism, unlike foreign investors protected under BITs.

Thus, to address this disparity, the paper recommends both legal and
institutional reform regarding investment protection. This article
recommends the inclusion of a separate provision within the Investment
Proclamation to extend protection against investment losses arising from
political violence. This law should articulate clear compensation
mechanisms for losses incurred due to political violence, of course by
incorporating a carve-out clause for uncontrollable events which are

consistent with national security priorities.

In addition to legal reform, the article has highlighted the importance of
institutional reforms, including implementing preventive strategies,
strengthening law enforcement capabilities, and expanding investment
insurance coverage to include political violence, all of which are essential

for reducing investment risks and enhancing investor confidence. '

%% %

1 Bantayehu Demlie, /nsuring Against Unrest: Can Ethiopia’s Membership with the
African Trade Insurance Agency Mitigate Political Risks, Boost Investment?Ethiopian
Bus. Rev., No. 39 (2016).
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Abstract

This article claims that Ethiopian courts interpret the grounds of
limitation of the constitutional right to freedom of expression extremely
broadly, in a manner that unjustifiably restricts the right. By reviewing
selected decisions handed down by the federal courts, the article
attempts to show the prevailing interpretive approaches adopted by the

Judiciary. It evaluates the existing approaches of the Ethiopian courts in

light of the methodological approaches of selected comparative national
and international judicial practices. It will attempt to show that the
Judiciary’s failure to interpret freedom of expression optimally has to

do in part with its inability to adopt a helpful interpretative approach.

Moreover, the Ethiopian courts’ efforts to interpret relevant legislation

in light of Ethiopias international commitment to human rights and
the constitutional protection of freedom of expression leave much to be

desired. The article argues that the deployment of the principle of
proportionality as an interpretive methodology can help the Ethiopian

Judiciary to enforce the constitutional right to freedom of expression

optimally.
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Introduction

This article examines the judicial interpretation of the right to freedom
of expression contained in the Ethiopian Constitution. According to the
Constitution, judicial powers, both at the Federal and State levels, are
vested in the courts.! It requires Ethiopian courts to adhere to it and
guarantee its observance.? Furthermore, article 3 of the Federal Courts
Proclamation No. 1234/2021 provides that the Federal Courts have
jurisdiction over, among others, cases arising under the Constitution,

federal laws and international treaties accepted and ratified by Ethiopia.’

By reviewing some selected decisions rendered by the Federal Courts, the
article attempts to show the prevailing interpretive approaches adopted
by the judiciary. It evaluates the existing approaches of the Ethiopian
courts in light of the ideas and practices of interpretation of the right to
freedom of expression in international human rights systems and
comparative constitutional jurisprudence. The article wants to show that
the approaches of interpretation of the constitutional right to freedom of
expression currently employed by the federal courts of Ethiopia fail to
properly enforce the right. It argues that the adoption of proportionality

analysis as an interpretive methodology can address this problem.

Although the issue of incompatibility of ordinary legislation with the

Constitution has been discussed fairly well in the academic circle®, the

' The Constitution of the Federal Democratic Republic of Ethiopia, 1995, Federal Negarit.
Gazeta. Proclamation No.1, 1* year, No.1, art. 79. [hereinafter, the FDRE Constitution]

2 See the FDRE constitution, art. 9(2).

* The Federal Courts Proclamation No.1234/2021, Federal Negarit Gazette, (2021), art. 3.

See, for example, Adem Kassie, Limiting Limitations of Human Rights under the FDRE

and Regional Constitutions, Ethiopian Constitutional Law Series, Vol. 4, (2011), p. 85;

Wondwossen Demissie, Contextual Legal Analysis of Terrorism Prosecutions Involving

Journalists and Politicians in Ethiopia, PhD. Dissertation, Flinders University, (2017), p.

167.
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interpretation of the right to freedom of expression and its limitation
does not seem to have received enough attention and analysis in the
Ethiopian context. This article intends to fill this gap. In this regard, the
article will discuss cases decided under recently repealed laws” to show
that the basic approach of the Ethiopian courts concerning constitutional
rights, specifically freedom of expression, has not changed much.

The overall conclusion of this article is that the failure of courts to enforce
the constitutional right to freedom of expression has in part to do with
their inability to adopt a helpful interpretive approach. As a result, the
right to freedom of expression has been interpreted in such a way that
sub-constitutional laws and governmental actions restricting freedom of
expression were given a great deal of deference to the detriment of the
right. Therefore, the authors propose proportionality analysis as an
interpretive methodology that can help the courts to effectively balance
the protection of the right to freedom of expression with other competing

interests consistent with the constitutional requirements.

The article proceeds as follows. Following this introductory section,
Section one presents the theory of proportionality analysis, and its
application in other jurisdictions, in order to create the necessary
understanding of this methodological approach. Section two deals with
international and comparative jurisprudence on the right to freedom of
expression. This is necessary to show how the scope and meaning of this
right is delimited by the interpretation of national and international

judicial and quasi-judicial bodies. Section three explores the judicial

5 Freedom of the Mass Media and Access to information Proclamation No. 590/2008,
Federal Negarit Gazeta, (2008); and Broadcasting Service Proclamation No.533/2007,
Federal Negarit Gazeta, (2007). These laws are no longer in force but court decisions based
on them are examined to draw a broader picture of the state of jurisprudence of Ethiopian
courts in the interpretation of the right to freedom of expression.
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interpretation of the right to freedom of expression in Ethiopia and will
show the limitations in the interpretive approaches of the Ethiopian
courts in giving effect to the constitutional right to freedom of

expression. The article concludes by summarizing the main findings.

1. An Overview of the Principle of Proportionality Analysis

According to Robert Alexy, proportionality analysis is the law of
competing principles by which conflict (or competition) between
constitutional norms is resolved.® Alexy states that constitutional norms,
most important of which are constitutional rights, are principles, as
opposed to rules. “The decisive point in distinguishing rules from
principles”, says Alexy, “is that principles are norms which require that
something be realized to the greatest extent possible given the factual and
legal possibilities” while “rules are norms which are always either fulfilled
or not”.” Thus, if two principles conflict, that conflict is resolved by the
outweighing of one principle by the other countervailing principle in the
given factual circumstance.® For example, if a court is confronted with a
case in which it is asked to consider limiting the constitutional right to
freedom of expression of a person in order to protect the honour and
reputation of another individual—the latter right also enjoying a
constitutional protection—then the question arises as to how the court
should determine whether or not it will put a limitation on the freedom
of expression, and, if so, the degree of limitation it will make in order to
protect the countervailing interest, i.e., the honour and reputation of the

other individual. One way the courts can do so is by weighing the first

¢ Robert Alexy, A Theory of Constitutional Rights (Julian Rivers, tr., OUP, 2002), p. 50.

7 Id, pp. 47-48.

Id. On the contrary, “a conflict between rules can only be resolved in that either an
appropriate exception is read into one of the rules, or at least one of the rules is declared
invalid™; 7d, p. 49.
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right (freedom of expression) against the second right (honour and
reputation) based on the factual circumstance in which the case is

presented. This is what is known as proportionality analysis.

The concept of proportionality analysis, with its roots in German
administrative law but propelled into high repute by the German
Constitutional Court, has become one of the most successful legal
transplants adopted by judicial bodies like the South African
constitutional court and Canadian supreme court as well as by regional
and international judicial and quasi-judicial bodies.” The principle of
proportionality is mostly associated with the limitation clauses in
constitutional bills of rights. Even though the components of the
proportionality test that are used to weigh competing constitutional
principles against one another might vary from jurisdiction to
jurisdiction, its most complete version has four elements.'” The first
element is the legitimacy of the goal that the state is trying to accomplish
with its limitation on individual rights. The goal must be significant
enough to justify the interference with a right in order to secure the
countervailing right or interest.'' Under many constitutions and
international human rights instruments, permissible grounds for
limiting constitutional rights—often referred to as countervailing
interests—include national security, public morality, public order, the
well-being of the youth, and the rights of others. Therefore, courts must

® Alec Stone Sweet and Jud Mathews, Proportionality Balancing and Global
Constitutionalism, 47 Columbia Journal of Transnational Law, (2008), p. 81. The
instruments that contain limitation clauses do not mention the terms ‘proportionality’ or
‘proportionality balancing’. To explain the test established by the limitation clauses, they
were developed by judicial jurisprudence and academic literature.

10 Francisco . Urbina, A Critique of Proportionality, The American Journal of Jurisprudence
57 (2012) p. 49.

11 [d
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verify that the interest a government seeks to advance is constitutionally

legitimate.

The second element involves an assessment of the suitability of the
actions taken by the government to further the goal or interest identified
at the first stage. The crucial consideration under this test is whether the
measure taken is reasonably related to the stated goal.”> Courts need to
establish whether a suitable balance between the necessity of limiting the
constitutional right and the significance of the desired outcome of

securing the countervailing interest has been achieved.'

The third element is a necessity test. This part of the proportionality test
focuses on whether the government has placed more restrictions on the
constitutional right in question than are necessary to protect the
countervailing interest(s). The rule is that when limiting rights, the least
restrictive ways must be chosen.'” These three requirements must be met
for a state action that proposes to limit rights to be constitutionally valid;
otherwise, the outcome would be ruled unconstitutional and unlawful. If,
however, a right’s restriction complies with all three requirements noted
above, the investigation will pass to the fourth stage, which Robert Alexy

¢ The assessment

calls “balancing” or “proportionality stricto sensu’.!
here takes the form of a cost-benefit analysis. This phase weighs the
anticipated advantage of the restriction against the detriment to the right

that is sought to be limited to assess which is more constitutionally

12 [d
13 [d

See Dieter Grimm, Proportionality in Canadian and German Constitutional
Jurisprudence, University of Toronto Law Journal 57 (2007): p. 385.

See Francisco, supranote 10, p. 49.

Robert Alexy, Construction of Constitutional Rights, Journal of Law and Ethics of Human
Rights 4 (1), (2011), p. 23.
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valuable. Hence, balancing is at the very core of the proportionality test.!”
These conditions have to be met for the government's restriction on
rights to be constitutionally permissible. A court that makes a
determination on the question of limitation of constitutional rights is

said to have engaged in proportionality analysis.

The proportionality principle is criticized on certain grounds. Some
scholars such as Benedikt Pirker argue that proportionality analysis is
something vague and that everybody forms a personal view of where the
balance between the two competing interests lies. In other words, there is
a fear of danger of subjective evaluations by adjudicators and of technical
difficulties in applying a proportionality test successfully.'® Stavros
Tsakyrakis also claims that the concept of proportionality represents an
erroneous pursuit of accuracy and objectivity in the settlement of human
rights disputes.' In his view, the proportionality principle is sufficiently
vague to encompass a wide range of reasons and human actions.?
Similarly, Grégoire Webber contends that it is absurd to calculate human
rights according to a cost-benefit analysis by a proportionality test.*
Nevertheless, as the subsequent discussion in this article will show, this
approach to the interpretation of constitutional rights is widely accepted.
The requirement that a constitutional rights interpreter makes an
assessment of a constitutional right and its countervailing constitutional
interest side by side places an appropriate restraint on unwarranted
discretion of constitutional rights interpreters. It also guides the

7 Id,p. 21

18 Benedikt Pirker, Proportionality Analysis, and Models of Judicial Review: A Theoretical

and Comparative Study; Europa Law Publishing (2013), p. 14.

Stavros Tsakyrakis, Proportionality: An assault on human rights?, International Journal of

Constitutional Law 7(3), (2009), p. 468.

2 1d, p. 469.

21 Grégoire C. N. Webber, The Negotiable Constitution: On the Limitation of Rights, (2009),
p. 87.
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legislature that enacts sub-constitutional laws enforcing the limitation
clauses in a constitution to make sure that such laws are consistent with

the requirements of the constitution.”

Many courts engage in a proportionality analysis when they consider
whether it is permissible for the government to limit rights in pursuit of
a countervailing interest or policy objective.”” The proportionality
principle aids in the objective assessment and decision-making of
constitutional concerns in general and fundamental rights in particular
by limiting limitations on rights in an objective fashion. It provides the
judiciary with useful guidance on how to carry out its duties. Professor
Moshe Cohen-Eliya and Iddo Porat characterize the proportionality
principle as being fundamentally a demand for reason when
governments limit rights: a shift from authority to justification.*
Similarly, Robert Alexy contends that governments should justify
interferences with rights, and the distinction between justified and
unjustified interferences in fundamental rights is inextricably linked to

proportionality analysis.>

2. Comparative and Theoretical Overview of the Interpretation
of Freedom of Expression

This section examines the jurisprudence extant on the freedom of
expression in international human rights law and comparative
constitutional practice in order to draw some lessons from the widely

practiced approaches of interpretation of freedom of expression in those

22 Juliano Zaiden Benvindo, On the Limits of Constitutional Adjudication: Deconstructing

Balancing and Judicial Activism (2010), pp. 145-146.

Dieter, supranote 14, p. 385.

2 Moshe Cohen-Eliya and Iddo Porat, Proportionality and the Culture of Justification, the
American Journal of Comparative Law 59(2) (2011), p. 463.

Robert Alexy, Human Dignity and Proportionality Analysis, 16 Joagabav 3, (2015), p. 83.

23

25
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systems. Considering that the interpretation of freedom of expression
under both international human rights instruments and other domestic
jurisdictions deal with the same set of rights issues, an understanding of
the interpretive approaches of these systems is believed to shed light on
related issues we have in Ethiopia. In this regard, it is noteworthy that the
international Courts and quasi-judicial bodies offer advanced
interpretation of the laws on freedom of expression.”® The African
Human Rights Commission and the UN Human Rights Committee, to
whose establishment treaties Ethiopia is a party”, are the most pertinent
ones. The ruling of the European Court of Human Rights should also be
taken into account for ideation purposes as it has an extensive body of
case law interpreting the right to freedom of expression.? It helps to see
the meaning and scope of freedom of expression in these various
jurisdictions whose interpretation and enforcement depict nuances

based on historical and other contexts.?”

In the case of the European Court of Human Rights (ECtHR), for
example, although it has recognized that member states have a "margin
of appreciation” when imposing a restriction on rights by their domestic
laws, the Court has stated in the context of the Autronic AG v.
Switzerland that interferences that are governed by law must be

% Pursuant to article 13(2) of the Ethiopian Constitution, the relevant provisions of

international and regional instruments adopted by Ethiopia and their jurisprudence
should be read together with freedom of expression provisions of the Constitution. This is
necessary in order to have a full picture of the legal regime governing freedom of
expression that is expected to accord protection to the right.
77 Tt should be noted that Ethiopia is not a party to the Optional Protocol to the ICCPR of
1966 that established the Human Rights Committee but it is a party to the International
Covenant on Civil and Political Rights that is adopted in the same year.
Andargachew Tiruneh, Ethiopia’s post 1991 Media Landscape: The Legal Perspective
(2017), p. 11.
¥ Kurt Wimmer, Toward a World Rule of Law: Freedom of Expression, the Annals of the
American Academy of Political and Social Science 603, (2006), p. 202.

28
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"adequately accessible" and properly transparent.’® This is an important
decision regarding the legality test to make acceptable limitations. In this
case, the Court evaluated “whether the justifications offered by national
authorities to explain the actual measures of ‘intervention’ they employ
are relevant and sufficient” in order to satisfy the second requirement of

article 10(2) of the Convention, namely pursuing legitimate ends.*'

Regarding the legitimate aims that outweigh and thereby justify the
limitation of freedom of expression in any given circumstance, the
ECtHR has tended to give different weight to the different goals to restrict
freedom of expression. Overall, the ECtHR has held that factors such as
the division of limitation goals into subjective and objective ones
determine the extent of any restrictions on freedom of expression.*
Subjective limitation aims are goals that allow states to have some level of
flexibility in enforcing rights while objective limitation goals require
states to strictly follow standards in enforcing rights. In other words, the
state should have a large margin of appreciation for subjective goals, but
not for objective ones. The state should apply the objective norm rather
than its judgment if there is a standard.”® However, it is understood that
because of the diversity in culture and legal tradition of each member
state, there is no consensus to set uniform European human rights

standards.>*

* Autronic AG v. Switzerland, cited in Asmelash Yohannes, Striking the Balance between

Conforming to Human Rights Standards and Enacting Anti-terrorism Legislation: A
Challenge of the 21st Century (An Ethiopian Perspective), PhD Dissertation, University
of Lincoln, (2014), p. 82.

' Handy side v. the UK, 7 December 1976, Series A no. 24, Para. 49.

2 See Andargachew, supranote 28, p. 54.

33 [d

* George Letsas, Two Concepts of the Margin of Appreciation, 26 Oxford Journal of Legal
Studies 4 (2006), p. 705.
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The ECtHR frequently uses the term “margin of appreciation” to describe
the scope of the mandate of the state to limit a right, which includes
proportionality analysis within it. It is a way of giving deference to a
member State by taking into account the particulars of the State
concerned in determining the legitimacy of the restrictions placed on the
right in question.” Generally, a State is considered to have acted within
its legal bounds if the intervention is acceptable in a democratic society,
all things considered. Thus, states have a certain margin of appreciation
for evaluating the necessity and proportionality requirements in
balancing freedom of expression and other national interests.”® One
component of the margin of appreciation is the proportionality of the
interference. If the defendant State does not provide evidence to support
its assertions that restricting freedom of expression is necessary, that state
will be seen to have acted excessively. It is also disproportional when the
state has other options and the interference with the right is

unnecessary.”’

In the case law of the West, political discussion enjoys a wide degree of
protection. For instance, in Lingens v Austria,”® the ECtHR held that
speaking about “political topics and political persons” is crucial to the
operation of democracies. The ECtHR concluded that, as a result, it is
harder to argue that intervention is required in this form of expression
than in others. In Castell v. Spain,® two additional safeguards for political
speech were established by the ECtHR. First, it is important to give
criticism of the government more protection. Secondly, elected officials,

*  Andrew Legg, The Margin of Appreciation in International Human Rights Law: Deference

and Proportionality, (2012), p. 4.

Onder Bakircioglu, The Application of the Margin of Appreciation Doctrine in Freedom
of Expression and Public Morality Cases, German L aw Journal 8 (2007), p. 711.

See Andargachew, supra note 28, p. 56.

* Lingens v Austria, (8 July 1986), Series A no.103, Para.42.

¥ Castell v. Spain, cited in Andargachew, supra note 28, p. 163.
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particularly opposition members, have a right to an extra security when

they criticize the political system or the incumbent administration.*

The proportionality method of interpretation is also endorsed by the
African Commission on Human and Peoples’ Rights. In the case of
Constitutional Rights Project and Others v. Nigeria,*' the African
Commission stated that the spread of ideas may be constrained by the
law.*> The freedom to speak and disseminate one’s opinions, which is
protected by international law, cannot be disregarded by national
legislation; doing so renders the right to free expression ineffective.* The
goal of codifying certain rights in international law and the entire
purpose of treaty-making would be defeated if national laws were allowed
to take precedence over international law. Rights must only be restricted
to the extent strictly necessary and proportionate to the desired purpose,
never to the point where they become illusory, and laws limiting rights
must serve a valid state interest. They must also be acceptable in a

democratic society.*

The principles of necessity and proportionality are expressly established
by several countries as criteria for limiting constitutional rights. For
instance, the Constitution of South Africa outlines in great detail how a
right should be curtailed. It elaborates on what is typically referred to as
being “essential in a democratic society”.* This suggests that instead of

40 [d

1 Constitutional Rights Project and Others v. Nigeria, cited in Adem, supranote 4, p. 89.

“2 The Case was brought before the African Commission on Human and Peoples' Rights by
Constitutional Rights Project and Others (NGO) against Decree No.5 of 1984 of Nigeria
that does not provide any judicial appeal of sentences.

43 [d

* Media Rights Agenda and Others v. Nigeria, (2000) AHRLR 200 (ACHPR) (1998),
Para.69.

* Constitution of the Republic of South Africa No. 108, as adopted on 8 May 1996 and
amended on 11 October 1996, art. 36.
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mechanically following a sequential checklist, the Constitutional Court
of South Africa (CCSA) must engage in a balancing exercise and reach a
broad conclusion on proportionality.*®

It further states:

Limitations on constitutional rights can pass constitutional muster
only if the Court concludes that considering the nature and
importance of the right and the extent to which it is limited, such
limitation is justified concerning the purpose, importance, and effect
of the provision which results in this limitation, taking into account
the availability of less restrictive means to achieve this purpose.*’

The most crucial step in safeguarding freedom of expression from
excessive government interference is the stage of proportionality
analysis. It is difficult for the judiciary to protect the right to freedom of
expression without carefully examining whether the restriction is
required and appropriate for the goal being sought.*® That means a
framework for analysis is established by evaluating the legitimacy of
legislation through the lens of proportionality.

The Federal Constitutional Court (FCC) of Germany has also made a
name for itself by applying a proportionality test when interpreting
constitutional rights that apply to freedom of expression. This test has
since become an essential and fundamental component of German

constitutional law.*

*  Stephen Gardbaum, Limiting Constitutional Rights, UCLA Law Review 54 (2007), p. 841.

47 [d

8 Henok Abebe, Freedom of Expression and the Ethiopian Anti- Terrorism Proclamation: A
Comparative Analysis, Haramaya Law Review 5(1), (2016), p. 96.

¥ See Stephen, supranote 46, p. 839.
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Furthermore, the UN Human Rights Committee (HRC), in its ruling on
Nicholas Toonen v. Australia, held that any restrictions placed on the
right to freedom of expression must be “proportionate and essential” to
the goal the government is trying to accomplish.”® The restriction must
be required and must adopt the least restrictive method for allowing the
right to continue to be exercised. As noted earlier, the restriction on
freedom of expression is also put through the triple test by the African
Commission on Human and People's Rights (ACHPR). The
Commission, in its ruling on Scanlen and Holderness v. Zimbabwe
stated that a law that introduced an onerous regime for the accreditation
of journalists violated the rights to freedom of expression and to receive
information.”® In the instant case, the ACHPR used the legality,
legitimacy, and proportionality tests in its decision.”

As the above discussion shows, the HRC, the ACHPR, and the ECtHR
have examined the proper contours of the right to freedom of expression
using the legitimacy, necessity, and proportionality (balancing) criteria.
Comparative constitutional practice highlighted in the preceding
paragraphs also point in the same direction, lending credence to our

0 Nicholas Toonen v. Australia, Communication No 488/1992, UN Human Rights

Committee (1994), Para 8.3.

Scanlen and Holderness v Zimbabwe, Commission Communication Number 297\05

(African Commission on Human and People’s Rights 2009). The case was brought against

a legislation known as the Access to information and Protection of Privacy Act, which

provides that “No journalist shall exercise the rights provided in Section 78 in Zimbabwe

without being accredited by the Media and Information Commission.” It was claimed that
compulsory accreditation of journalists, irrespective of the quality of accrediting agency,
interferes with freedom of expression.

52 Id., Para.124.

3 The argument was that the law that introduced onerous regime for accreditation of
journalists to access information did not go happily with the principle of freedom of
expression. However, it does not mean that the requirement of accreditation of journalists
to access information by its own is against the principle of legality, legitimacy and
proportionality.

51
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claim that proportionality analysis yields a helpful methodological
approach in the interpretation of constitutional rights.

3. Judicial Interpretation of the Right to Freedom of
Expression in Ethiopia

We begin this section by reviewing some decisions handed down by
tederal courts in cases related to freedom of expression. As noted in the
introductory part of this article, this discussion is necessary to illuminate
some of the interpretation problems involved relating to freedom of
expression. In Yonatan Tesfaye v. Public Prosecutor, the prosecutor
charged the defendant with a violation of article 6 of the Anti-Terrorism
Proclamation No. 652/2009 (then in force).”* Yonatan Tesfaye, the
former spokesperson of Semayawi Party (the Blue Party), was charged
with “encouragement of terrorism” in connection with comments that he
made on social media in which he claimed the government had used

disproportionate force against demonstrators.

According to the charge, the defendant was disseminating information
that could inspire readers to engage in terrorism. It was stated in the
charge that closing roads and destroying and burning property of the
government constituted terrorism and that he aimed to encourage the
riot started by the Oromo Liberation Front in the Oromia Region.
Yonatan Tesfaye denied the accusation by stating that he was only using
his right to freedom of expression by criticizing the government’s failure
to take proportionate measures against protesters and his political
opinion about the need to have democratic governance in Ethiopia.” He

was also charged with making statements such as “a democratic system

> Public Prosecutor v. Yonatan Tesfaye, Criminal File No 178547, Federal High Court of
Ethiopia, Lideta District, Judgment, (17 May, 2009).
5 Id,P.6.
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is required! Let’s establish a transitional administration together! End the

deception now!”*

The Ethiopian Federal High Court rejected the defendant’s argument,
ruling that article 29(6) of the Constitution places exceptions on the right
to freedom of expression and that the defendant went beyond the limit
by posting inciting articles on his Facebook page to prolong the protest
and incite violence. The Court further stated that his call for the
destruction of government property and regime change is an incitement
to violence.” The Court found the accused guilty of encouraging
terrorism through a Facebook post, without specifying what constituted

58

“encouragement of terrorism”>® and without providing enough

explanation of the basis for its decision.

In the case, the Court failed to scrutinize the rights-limiting law in light
of the Constitution’s permissible restrictions on freedom of expression.
As discussed earlier, legislation that limits the rights guaranteed in the
Constitution, must pass three tests to pass the constitutional muster. The
legal requirement that a limitation must be provided by law is the first
test. It is understood that limitations on freedom of expression should
only be imposed by laws that are essential to protect an established
legitimate goal.” This principle is stated in the first clause of article 29 (6)
of the FDRE Constitution, which says in part, “These rights can be
curtailed only by laws.” This means that the state must first pass

56 [d

7 1d,P.7.

8 Yohanes Eneyew, Assessing the limitations to freedom of expression on the internet in
Ethiopia against the African Charter on Human and Peoples’ Rights, African Human
Rights Law Journal 20, (2020), p. 329.

¥ Andrew Clapham, Human Rights: A Very Short Introduction, (2007), pp. 96-97.
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subsidiary laws on which to base its interference, and this requirement

prevents arbitrary actions.

The legitimacy test is the second requirement for restrictions on freedom
of expression, which states that there must be a genuine and overriding
interest to restrict freedom of expression.” According to the FDRE
Constitution, the purpose of interference includes four objectives listed
under article 29 (6). The well-being of the youth, and individual honor
and reputation are given as the grounds of limiting freedom of
expression. Furthermore, any propaganda for war, and the public
expression of opinion intended to injure human dignity are
unequivocally prohibited by the Constitution. The third component of
the test requires that restrictions on freedom of expression must be
‘necessary’ to safeguard the interest mentioned in the second part of the
test.”! The Court should have examined the necessity test in the case but
it failed.

Moreover, the three sub-criteria must be met in applying the principle of
proportionality to an infringement of a basic right. The first criterion is
that a statute restricting a basic right must be an appropriate means or
suitable to a legitimate end, and the second is the necessity test which
requires that the means used to limit the right must be least restrictive to
achieve the law’s purpose.® Finally, the burden placed on a right must be
proportionate to the advantage that the law secures.®® The court should
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Toby Mendel, Restricting Freedom of Expression: Standards and Principles, Background

Paper for Meeting Hosted by UN Special Rapporteur on Freedom of Opinion and

Expression, Centre for Law and Democracy, (2010), p. 13.

o Id,p.17.

62 Donald P. Kommers, Germany: Balancing Rights and Dutiesin Jeffrey Goldsworthy (ed.),
Interpreting Constitutions: A Comparative Study, (2006), p. 202.
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also have considered the three sub-criteria to determine whether the

interference is acceptable or not.

The first step in analyzing this case would be to determine the legality of
restricting the constitutional right to freedom of expression by invoking
the public interest of combating incitement to terrorism. This would be
done by analyzing the nature of the right to freedom of expression,
whether the right is limitable or not. From the reading of article 29(6) of
the FDRE Constitution, the right to freedom of expression is a limitable
right, and hence, regarding the legal test, it is legal so far as it is made by
the legislature mandated to enact laws that limit rights as per article 55(1)
of the FDRE Constitution. However, the anti-terrorism law on which the
Court’s decision was based provided a wide and ambiguous definition of
a terrorist act that has major implications for the right to freedom of
expression and makes it challenging to distinguish between justified
political opposition and terrorist activities. This is problematic because
the language of the proclamation could be interpreted in a variety of ways
and could therefore facilitate and encourage the infringement of the right
to freedom of expression.®* Any interference with the right to freedom of
expression should be sufficiently clear and narrowly drawn to pass the

constitutional muster.

Even if the limitation on the right to freedom of expression is acceptable,
it should still pass the legitimacy test. Regarding the legitimacy test, the
court in its reasoning simply accepts the constitutional limits without
requiring the government to justify whether the need to limit the right in
question is legitimate or not as per the Constitution. The conflicting issue

is the interest of the accused to express his political opinion on the one

¢ Hiruy Wubie, Some Points of the Ethiopian Anti-Terrorism Law from Human Rights
perspective, Journal of Ethiopian Law 25(2), (2012), p. 40.
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hand and the interest of the state to combat the incitement of terrorism
on the other. The gist of the claim of the public prosecutor was that the
defendant’s Facebook post constituted an incitement to violence, and
hence, could legitimately be restricted. The court should have evaluated
whether there was incitement to terrorism by taking into account the
context, the speaker's intention, the likelihood and imminence of the
harm, and whether the incitement was directed at encouraging the
commission of a terrorist act.® The court never attempted to determine
if these requirements were met to find the defendant guilty of inciting
terrorism. These standards help define the contours of political speech

and incitement of terrorism. %

It seems to us very plausible that if the Court looked at the case in the
light of the above analytical steps, it would have found Yonathan’s speech
within the limits of protected core political speech. However, the Court
did not deploy any discernable methodology to arrive at the conclusion
it reached in the case. Engaging in proportionality analysis in this case by
weighing the factual claims made by the prosecutor to restrict Yonathan’s
freedom of expression on the one hand and the extent to which the
defendant’s action might have affected public interest (which is a
protection against incitement of terrorist acts) on the other, could have

helped the Court to arrive at a different and fairer decision.

% Ben Saul, Speaking of Terror: Criminalizing Incitement to Violence, University of New
South Wales Law Journal 28, (2008), p. 669. Saul argues that paying appropriate
consideration to the speech's content as well as the speaker's intention, the context in
which the statement was delivered, the likelihood and imminence of the harm that the
statement would lead to a commission of a terrorist act are helpful requirements to
determine whether a certain statement is punishable under incitement law. In his view,
the likelihood and the imminence of the harm is the fundamental one to punish
incitement. An expression that fails to meet these requirements does not amount to an
incitement to terrorism.
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The Court in fact would need to look at cases such as the above in the
light of the significance of the right to freedom of expression and the kind
of protection it needs against government’s interference. In this regard,
the protection of unconventional ideas and viewpoints need heightened
protection.®” In the Western World, the right to freedom of expression
enjoys a high level of protection. A good example is the decision of the
ECtHR in which it stressed that the right to “freedom of expression
applies not only to ‘information’ or ‘ideas’ that are favorably received or
regarded as inoffensive or as a matter of indifference, but also to those
that offend, shock, or disturb the State or any sector of the population.”®
Moreover, the ECtHR has ruled that statements that employ strong or
virulent language are protected under article 10 of the European
Convention on Human Rights in the context of identifying the contour
of political speech and incitement to terrorism.®

In the Federal Public Prosecutor (FPP) v. Andualem Arage and others,”
Andualem Arage and other defendants were charged for their spoken
and written calls for an insurrection akin to the so-called “Arab Spring”
taking place at the time in North Africa and the Middle East. The charge
further alleged that the defendants, by using their constitutional right to
freedom of expression and association, had been enlisting and training

7 Elisabeth Zoller, Foreword: Freedom of Expression: "Precious Right" in Europe, "Sacred

Right" in the United States?, Indiana Law Journal 84(3), (2009), p. 803.

8 Handyside v the United Kingdom, Application No. 5493/72, European Court of Human
Rights (ECHR), (1976).

% Gerger v Turkey; European Court of Human Rights 46, THRL 2878 (ECHR) (1999), para. 47.

0 Federal Public Prosecutor v. Andualem Arage and others, Criminal File No.112546,
Federal High Court of Ethiopia, Lideta District, Judgment, 27 June (2012) (involving 24
defendants, among whom six were journalists, two were leaders of the opposition Unity
for Democracy and Justice (UDJ) party, two were members of other political opposition
parties, and the remaining nine were members of the outlawed Ginbot 7 Movement for
Justice, Freedom, and Democracy). There are neither official nor authorized translations
of the case's Amharic original text. The translation of this and other cases in the article is
the authors’.
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members, forming a covert network, and preparing travel and
communication manuals intended to influence the government by
destabilizing political, social, economic, and constitutional institutions.
The prosecution’s sole reliance on written or verbal communication to
support its claims connected to terrorism sends a specific message about
the conduct that is considered to be terroristic.”! Many freedom-of-
expression-related items such as interviews and videos were produced as

evidence to prove the defendants’ involvement in terrorist activities.”

The Federal High Court of Ethiopia in its decision reasoned that:

The suspects tried to stir up violence and topple the government
under the cover of exercising their right to assembly and freedom of
expression. Their articles, speeches, and phone calls incited the people
to bring about the North African and Arab uprisings in Ethiopia.
These were indicated by evidence produced against the defendants.
There is no other method to get power in the country except through
democratic elections, and what the defendants claimed is obviously
against the Constitution, thus the right to freedom of expression can
be restricted when it is used to compromise security and not used for
the sake of the public interest.”

Although the Court acknowledged that the majority of the prosecution’s
evidence related to the defendants’” written or spoken statements, it did
not make an effort to determine whether these statements were protected
by the freedom of expression set out under article 29 (6) of the FDRE

71 [d

72 Id, P. 43. For instance, in an interview with Ethiopian Satellite Television (ESAT),
Andualem Aragie, referring to the Arab spring, was quoted as saying: ‘We are tired of
living without freedom and we are ready to make any sacrifices’ to bring change”. This was
used as piece of evidence to prove his participation in terrorist activity.

73 See Para. 17.
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Constitution and international human rights treaties to which Ethiopia
is a party. That means, it did not consider the lawfulness or the legitimacy
of the expressions of the defendants by engaging in the weighing of the
two competing interests that a proper freedom of expression analysis
requires. For example, the court should have at least examined standards

of incitement to terrorism to distinguish it from political expression.”

According to both international and comparative laws on incitement to
terrorism, the limits of incitement law on political speech must be
determined by taking into account the imminence and possibility of the
resultant harm.”” The Incal v. Turkey case is a good example of how
crucial it is to consider the speech’s content when determining the extent
of incitement to terrorism.”® In this case, the ECtHR principally relied on
the speech’s content to determine whether the speech constituted an
incitement to violence.” Without taking into account these essential
components of incitement to terrorism, there is a real risk that several
forms of acceptable political expression that are essential to lively public
discourse may be considered to be incitement to terrorism.” It is obvious
from their written and verbal expressions that they are strongly critical of
government policies and even call for political change. They did not,
however, specifically call any specific acts of violence or methods of
unconstitutional regime change. In Federal Public Prosecutor (FPP) v.
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See Ben Saul, supranote 65, p. 669.

7> Eric De Brabandere, The Regulation of Incitement to Terrorism in International Law; in
L Hennebel and H Tigroudja (eds.) Balancing Liberty and Security: The Human Rights
Pendulum (2012), pp. 221-240.

76 Jbrahim Incal v Turky, Appeal Number, 22678/93, ECHR (1978), Para.10. The case saw
Mr. Ibrahim Incal, a member of the opposition People's Labor Party, being found guilty of
breaking Turkey's rule against public incitement. His conviction was due to pamphlets
that were written in opposition to Turkish government measures.

77 [d

78 Although the above case may be exclusive to European experience, it nonetheless provides

valuable insight into determining the contour of political expression when it comes to

inciting terrorism.
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Andualem Arage and others, the prosecution did not establish whether
the expression made by the defendants fulfills the requirements for
incitement of lawless action and, further, the Court did not weigh the two

competing interests based on the factual and legal circumstances.

Instead, the Court simply concluded that “by making the expressions
through written and spoken statements, the defendants have exceeded
the limit on their freedom of expression and have therefore committed
the alleged terrorism crime.”” In doing so, the Court depended on the
Constitution’s article 29(7), which says that anyone who violates any law
may be held accountable.*® The constitutional validity of the restriction
was at issue in this case because the Court failed to locate which provision
of the ordinary law was violated to make the defendants liable for
crossing the scope of freedom of expression. The Court must cite the
provision of the law that was infringed. The constitutionality of the
restriction was raised in the case by the defendants and the Court was
asked to comment on that. However, the constitutionality of the
restriction was taken for granted by the Court. Whether the expression
in question was covered by article 29 (7) of the Constitution was not
addressed by the Court. The government must have been required to
show both the law’s (the provision of the law) constitutionality and the
proportionality of the action taken vis-a-vis the public security interest.
The FDRE Constitution’s Art. 29(7), which provides that the right to
freedom of expression may be restricted by any ‘law’ without any
substantive requirements, seems to be the foundation upon which the
Court based its ruling. The term ‘law’ is not defined in the Constitution.
This raises the possibility of inconsistent application of the right to

freedom of expression and its restrictions.’’ We believe that the

79 [d
80 See the FDRE Constitution, art. 29(7).
81 Adem, supranote 4, p. 85.
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provisions of article 29(7) must be anchored to the more elaborate
limitation clause in article 29(6). The latter refers to ‘law’, and the
reference to ‘law’ in Article 29(7) must be interpreted consistently with
the law required under article 29(6), which is intended to govern

limitation measures that the government may impose.

The Court’s erroneous conclusion in the case under consideration was
also pointed out by another scholar, Wondwossen Demissie. He noted
that although the defendants’ actions were solely situations of exercising
one’s right to free speech and political involvement, the prosecution
presented them as participants of terrorist activity without evidence and
the Court upheld this claim. He further observed that oral testimony
from the prosecution only established that the accused made written or
verbal statements.®> The Court ruled that it has the legal authority to
declare that the defendants’ statements violated article 29 of the FDRE
Constitution. By doing this, the Court has agreed that the alleged conduct
of the defendants exceeded the scope of freedom of expression.* Without
confirming that any of the four prerequisites have been met (legality,
legitimacy, proportionality, and necessity), the Court declared that the
defendants’ statements violated article 29 of the Constitution.

Any limitations on freedom of expression that are to be considered ‘laws’
under the ICCPR must be written precisely enough to allow a person to
govern their behavior.** The Court concluded that the defendants’
utterances and expressions exceeded their freedom of expression without
first confirming that the requirements for making such a decision had
been met. If a specific restriction, permitted by the Constitution, is made

8 Wondwossen, supranote 4, p. 167.

8 Id,P. 176.

8 UN Human Rights Committee (HRC) General Comment 34, art 19, Freedoms of Opinion
and Expression, (12 September 2011), CCPR/C/GC/34, para. 25.
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by law, the Court must scrutinize the legislation and analyze how the
issue in expression fits within the parameters of the law that justifiably
forbids the expression.® In the instant case, the divergent political views
were clearly the basis for the prosecution. As it is said, the Court
emphasized that the defendants made some provocative written and
verbal statements intended to support bringing the uprising in the Arab
world and North Africa to Ethiopia, which resulted in the loss of many
lives, destruction of property, and bodily harm, in upholding that the
defendants had gone beyond the bounds of their freedom of expression.*

One of the reasons given by the Court is that “accountability results from
violating legal restrictions on the exercise of the right to freedom of
expression. They have used their freedom of expression to incite seizing
government power by unconstitutional means. According to article 9(3)
of the Constitution, they cannot assume office without an election.”® The
Court referred to article 9(3) of the Constitution, which forbids the
assumption of state power unconstitutionally, as legislation that restricts
freedom of expression. However, the Court lacked any factual basis to

find a violation of the aforementioned constitutional provision.

% In relation to the argument being presented here, it might be thought that we are
bestowing on the Court a power to interpret the Constitution in the strict sense of the term
when we say it needed to review the compatibility of the law with the Constitution.
However, according to Proclamation No. 798/2013, the courts can determine whether a
law it is dealing with is consistent with the Constitution or not, and if it finds
inconsistency, it then will send the matter to the Council of Constitutional Inquiry.
Furthermore, determination of meaning and scope of the constitutional right to freedom
of expression in line with the limitation clause of the constitution is an inherent role of the
courts.

8 Federal Pupublic Prosecutor v. Andualem Arage and others, Criminal File No. 112546,
Federal High Court of Ethiopia, Judgment, (27 June 2012), pp. 61, 64 & 65.

8 Id,p. 50 & 51. See also art. 9 (3) which states that “It is prohibited to assume state powers
in any manner other than provided under the constitution”.
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The prosecution claimed that the defendants intentionally encouraged
political and social unrest through written communication® by going
beyond the bounds of the freedom of expression provided by the FDRE
Constitution to bring about the Arab Spring or civil disobedience in
Ethiopia. Some of the accused, such as Birhanu Nega, have
communicated verbally and in writing utilizing various media to further
political causes.* The defendants’ communication that ‘public
disobedience rather than election is what should be done in Ethiopia’ was
one of the justifications for the Court to find the accused guilty.
According to the Court, this indicated that they were exerting pressure
on the government by exploiting freedom of expression to try to gain

government power by unconstitutional means.*

We argue that proper use of interpretive approaches to constitutional
rights, such as proportionality analysis, would have enabled the court to
arrive at a different decision. The constitutional provisions specified in
article 29(6) must be respected when the right to freedom of expression
is interfered with. Article 29 of the FDRE Constitution supports the
defendants' assertion that their expressions are protected in the absence
of the special statute that article 29(6) contemplates. As a result, the
Court's use of article 29 to conclude that the defendants have gone

beyond the scope of their constitutionally recognized freedom of

8 For example, Eskinder Nega was accused that he expressed his view that the current

situation in Ethiopia is comparable, if not worse than, to that of the places where uprising
had occurred and such uprisings are inevitable in Ethiopia. It was further stated that
Eskinder asserted that it was necessary to put peaceful and legal opposition from words to
practice. The charges against him were largely based on his political opinion in different
newspapers such as an English weekly newspaper; the Habesha and Dehai Ambaric
newspapers.

8 Federal Public Prosecutor v. Andualem Arage and others, Criminal File No. 112546,
Federal High Court of Ethiopia, Judgment, (27 June 2012), pp. 58 & 61 (Translation the
Authors).

© Id,p. 62.
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expression does not comport with either the letter or the spirit of article
29 of the Constitution. Two interests are at stake in this situation: the
right to freedom of expression in one hand and the interest of the
government to fight terrorism on the other hand. As stated in section two
of this article, political expression has been given higher status by the
ECtHR than other interests that the government seeks to defend.”’ In
other words, the issue is not how to strike a balance between the two types
of interests, but how to prioritize expression over the other. As a result,
the interference should be given a specific meaning. Contrary to this
widely accepted approach, political expression is not afforded such a
privilege in the decisions of courts in Ethiopia.

Elias Kifle and others v. Federal Public Prosecutor was yet another case
that shows the problem created by a lack of helpful methodological
approach to weigh competing constitutionally protected interests. In
Elias Kifle and others,” the Federal High Court of Ethiopia followed a
similar pattern of interpretation as in the earlier case of Federal Public
Prosecutor v. Andualem Arage and others. The prosecution accused all
tive defendants of conspiring to commit a terrorist act; among them, two
were opposition politicians and three were journalists. Expressions that
the defendants either wrote or spoke themselves or had others write or
speak them made up the majority of the prosecution’s evidence.” To
establish the defendants’ involvement and demonstrate that they had
done an act in preparation for a terrorist act, the Court admitted oral,

documentary, and audiovisual evidence.” The defendants’ participation
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See Andargachew, supranote 28, p. 55.

%2 Federal Public Prosecutor v Elias Kifle and others, Criminal File No 112199, Federal High
Court of Ethiopia, Lideta District, Judgment, (2012).

Several e-mail exchanges and intercepted phone conversations between the defendants
were produced as evidence for their participation in planning and preparing for a terrorist
activity. It was stated that the defendants were distributing illegal and provocative writings.
% FPPv. Elias Kifle and others, Ministry of Justice, 5 January (2012), P. 9.
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in the creation and posting of slogans demanding the resignation of the
ruling party and the then prime minister was taken as the crucial pieces
of evidence in the prosecution’s case.” The prosecution relied entirely on

written or spoken statements made by the defendants.

As noted above, requirements under the FDRE Constitution and
international human rights treaties must be met for a restriction on
freedom of expression to be legitimate. However, the Court accepted into
evidence statements made by the defendants like slogans demanding the
resignation of the ruling party and correspondence made between them
that show these statements go beyond the bounds of their right to
freedom of expression.”® The Court made its decision without
considering the validity of the law that forbids these expressions or if
other requirements for restricting one’s freedom of expression are met.
Thus, in the same way as the previously discussed cases were decided, the
Court failed to engage in properly weighing the two competing interests
based on the factual and legal circumstances of the case.

It is unlawful to restrict freedom of expression in the absence of a
compelling reason to do so.” According to the Special Rapporteur on
the promotion and preservation of the right to freedom of opinion and
expression, a restriction should be designed to meet a “pressing social
necessity”.”® The Special Rapporteur on freedom of opinion and
expression has backed the Johannesburg Principles, which state that a
serious threat to national security may justify restricting freedom of

expression, since there can be a direct and immediate link between the
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% See Federal Public Prosecutor v Elias Kifle and others, supranote 89.

See Wondwossen, supra note 4, p. 240.

Frank Rue La, Report of the Special Rapporteur on the Promotion and Protection of the
Right to Freedom of Opinion and Expression (2010), A/HRC/14/23, Para. 79.
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expression and the potential and occurrence of such violence. Principle 6
states that the right to freedom of expression may only be restricted under
the pretense of national security if it is intended and is likely to inspire
immediate violence.” Furthermore, the Special Rapporteur on the
Promotion and Protection of Freedom of Opinion and Expression states
that:

The protection of national security or countering terrorism cannot be
used to justify restricting the right to expression unless the
Government can demonstrate that: (a) the expression is intended to
incite imminent violence; (b) it is likely to incite such violence; and (c)
there is a direct and immediate connection between the expression

and the likelihood or occurrence of such violence.'®

This implies that national security should not be invoked as a cover-up
to suppress the exercise of the right to freedom of expression. All human
rights treaties allow restrictions on freedom of expression when
necessary to safeguard national security. Even when states are given a lot
of leeway in this regard, the security interest should only be brought up
when a threat is being posed to the territorial or national integrity of a
state, not only to a particular government.'" As stated in the handbook
for article 19, the Supreme Court of the United States observed that

criticism of public measures or comment on government action,
however, strongly worded, is within reasonable limits and is
consistent with the fundamental right of freedom of speech and

% Article XIX, the Johannesburg Principles on National Security, Freedom of Expression
and Access to Information, International Standard Series (1996) Principle 11.

1 Frank La Rue, Report of the Special Rapporteur on the promotion and protection of the
right to freedom of opinion and expression, (2011), A/HRC/17/27, Para. 36.

10 The Article 19 Freedom of Expression Handbook International and Comparative Law,
Standards and Procedures, (1993), p. 114.
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expression. This right is not confined to informed and responsible
criticism but includes the freedom to speak foolishly and without
moderation. So long as the means are peaceful, the communication

need not meet standards of common acceptability.'*

As the ECtHR puts it in Weber v. Switzerland,'” it is the responsibility of
the state to first disclose its justifications for limiting freedom of
expression and then to show that those justifications are pertinent and
sufficient, or that intervention is necessary. The necessity requirement is
pretty important as it imposes the duty on the government whether the
means chosen is least restrictive of the right. However, the necessity
requirement is not implicated in the Court decisions of Ethiopia but its
incorporation can be argued through the interpretation of the

Constitution.

Article 29(4) of the FDRE Constitution should be interpreted to mean
that the restriction must be required in a democratic society, as opposed
to authoritarian regimes that have employed restrictions on freedom of
expression to silence dissent and encroach on press freedom. According
to the Constitution, freedom of expression must be exercised in a
democratic Ethiopia. A relevant part of article 29(4) of the Constitution
reads as follows: “the press shall, as an institution, enjoy legal protection
to ensure its operational independence and its capacity to entertain
diverse opinions in the interest of free flow of information, ideas, and
opinions which are essential to the functioning of a democratic order.”
Additionally, it is possible to construe article 29(6) of the Constitution to

demand that a state demonstrates that its act of restriction is required to

2 Organization for a Better Austin v. Keefe, 402 US, 415, 419 (1971) cited in The Article 19
Freedom of Expression Handbook International and Comparative Law, Standards and
Procedures, August 1993, p. 140.

195 Weber v. Switzerland, Judgment of 22 May 1990, series A, no. 177.
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protect a specified interest and that the said interest cannot be achieved
other than by restricting a right to freedom of expression.'** This view is
supported by the provision that states that interference cannot be made
because of the substance of the speech, only to defend one or more
constitutionally protected interests. Hence, it can be argued that the
necessity requirement is mirrored under the FDRE Constitution through
interpretation, even though it was not shown in Court rulings of

Ethiopia.

A proper weighing of the competing constitutionally protected interests
by using proportionality analysis methodology could have helped the
Ethiopian courts to engage in a step-by-step analysis of the factual and
legal circumstances of the cases they had to deal with. In Elias Kifle and
others, as in others discussed above, assuming that the accusation made
against the defendants were accurate (as some even claim the accusations
to be factually unfounded'?®), if the Court utilized proportionality
analysis methodology, it would have been in a better position to properly
weigh the factual basis on which the prosecution relied and to find that it
is lacking when assessed vis-a-vis the limitation clause under article 29(6)

of the Ethiopian Constitution.

FPPv. Temesgen Desalegn case also offers another pertinent example of
judicial decisions devoid of any discernable methodological approach.'*
Like many cases noted above, the prosecution’s case against Temesgen
relied on his writings. Temesgen was found guilty of crimes against the

104 See Andargachew, supranote 28, p. 57.

105 Asmelash, supra note 30, p. 109.

1 Federal Public Prosecutor v. Temesgen Desalegn, Criminal File No.123875, Federal High
Court of Ethiopia, Judgment (17 October, 2007), See the full comment by Mesenbet
Assefa, Freedom of Expression and the Contours of Political Speech in Ethiopia: Lessons
from a Comparative Study, PhD Dissertation, Irish Centre for Human Rights, College of
Business, Public Policy and Law, National University of Ireland Galway (2017), p. 223.
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state, including encouraging rioting to overthrow the government
through his published pieces in Feteh magazine.'” In his article, he
discussed the 2005 national election and the accompanying political
events, as unmistakably revealing a golden period in Ethiopian politics
and as an example of how “the current generation does not fear death.”
The second basis for the accusation was an article by Temesgen that
appeared in Feteh publication in 2012 which stated that the current
political climate in Ethiopia pushes people to be angry rather than afraid
and that “if the young stands up for its rights, no force can stop it”. The
prosecutor made the case that the defendant incited violence and the
destruction of the State’s constitutional order through these writings. The
defense asserted that content-based restrictions are unlawful under
article 29(6) of the Constitution, and as a result, the crimes of incitement

to which the accused is charged are invalid.'®

The Federal High Court of Ethiopia stated in its decision that “the
defendant had incited the people through his writings by reminding them
that the current state of affairs and the current government may be
changed by overthrowing it.”'”” In the reasoning of the Court, if what the
defendant ideas of the possibility of overthrowing the government
through public protest and public disobedience, severe consequences
would have happened to the people of Ethiopia.'' In this case, as in all
previous cases discussed, the Court again failed, among others, to
examine the standards of incitement to terrorism. When establishing
whether there has been incitement to terrorism, it is essential to consider

whether the speech in question may potentially engender the possibility
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Id., pp. 1-2. It was further stated in the charge that, to replicate Arab Spring to Ethiopia,
the accused pushed and motivated the Ethiopian people to overthrow the government
through public protest and public disobedience.

18 1d,P.8.

19 Id,P.11-12.

1o 1d, P. 25.
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of the commission of a terrorist act.'""! According to Eric Barendt, the
prosecution must prove four interrelated legal criteria to prove the crime
of inciting terrorism and bring charges against alleged offenders. These
include specifying the speaker’s intention, the speech’s content, the
setting in which it was delivered, and the danger’s imminence and

possibility of materialization.'"

Mesenbet Assefa has also argued that without taking into account the
essential components of the crime of incitement developed in
international and comparative law such as the speaker’s intent, and the
likelihood and proximity of the harm, there is a high possibility that
several forms of acceptable political speech that are essential to lively
public discourse will be characterized as incitement to terrorism.'” He
continues by saying that Temesgen's speech hardly qualifies as an
inducement to commit a crime under the law."* As consistently argued
in this article, courts should adopt a standard of review when dealing with
restrictions on freedom of expression. This can, for example, be done by
proportionality analysis as it accords a framework of analysis in dealing
with the limits to freedom of expression and the standards of incitement
to terrorism. In this case, the restriction did not pass the pressing need
test which is one of the requirements of proportionality reasoning since
the restriction was used negatively to silence dissent and encroach on
press freedom. Had the Court used proportionality analysis together with

the standards of incitement to terrorism which are necessary for
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See Eric, supranote 75, pp. 221-240.

Eric Barendt, Incitement to, and Glorification of, Terrorism, in Ivan Hare & James
Weinstein (eds.), Extreme Speech and Democracy, (2009), pp. 455-58.

Mesenbet, supra note, p. 228.
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principle-based examination of cases, there could have been a better

outcome.

Another case we would like to present here is Public Prosecutor v
Ibrahim Mohamed'” This case is interesting because the accused, Mr.
Ibrahim, sought referral of his case to the Council of Constitutional
Inquiry (CCI) for constitutional interpretation which the Court denied.
The charge was brought by the prosecutor under Press Proclamation No.
34/1992, which was then in force. The chief editor of the /s/ama News
Paper was found guilty by the judge for claiming that the Minister of
Education harbored animosity for Ethiopian Muslims and purposefully
denied them their constitutionally protected rights. The accused
contended that his right to freedom of expression might be violated if he
was found guilty under Proclamation No. 34/1992 and claimed that the
issue should be referred to the CCI. Asserting that freedom of expression
under the Ethiopian Constitution is not unrestricted, the Court “declined
to send the matter to the CCI because it did not think there was a
legitimate constitutional issue at stake.”''® The failure of the editor-in-
chief to carry out his responsibilities to verify that there was no legal
liability regarding the press content (which was imposed on chief-editors
by proclamation No. 34/1992) was the basis for the conviction.'"”

According to the Court’s reasoning, freedom of expression is not
unrestricted, and the Constitution allows for laws to be passed that
restrict it based on the ideas people express and the consequences of those
ideas. In this connection, article 10 of Proclamation No. 34/1992
stipulates that any press content that produces accountability is not

"5 Federal Public Prosecutor v. Ibrahim Mehamed, Criminal File No.71562, Federal High
Court of Ethiopia, (2001), p. 1.
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permitted. The judge, in this case, implemented the proclamation
mechanically without carefully reading it or making any references to the
Constitution’s freedom of expression protections.'”® Almost no attempt
was made to evaluate the facts alleged by the prosecution in the light of
the limitation clauses in article 29(6) of the Constitution. Again, it seems
to us almost self-evident that the deployment of proportionality
reasoning could have enabled the Court to interpret the right to freedom

of expression at issue in line with the constitutional requirements.

Commenting on the instant case, Gedion Timithewos questioned the
ruling for neglecting to assess if there were any legal justifications for
restricting freedom of expression in that particular circumstance. In his
view, the restriction on the right to freedom of expression in the case was
based on the ideas or opinions being conveyed. The judge should have
submitted the case to the CCI since article 29 (3) (a) of the Constitution
prohibits restrictions on freedom of expression based on the content and
consequences of the viewpoints being expressed.'"” This content-based
restriction is incompatible with the spirit of the Ethiopian Constitution,
which aims to promote democratic dialogue or the free exchange of ideas.

Other recent decisions based on the new laws that show the trend of the
misuse of constitutional limitation are the 7adesse Yohanesand Yayesew
Shimelis cases. These are the two relevant cases after the enactment of the
Prevention and Suppression of Terrorism Crimes Proclamation
No.1176/2020 and Hate Speech and Disinformation Prevention and
Suppression Proclamation No.1185 /2020. In FPP v. Tadesse Yohanes,

"8 Federal Public Prosecutor v. Ibrahim Mehamed, Criminal File No.71562, Federal High
Court of Ethiopia, Lideta District, (2001), p. 4.

19 Gedion Timothewos, Freedom of Expression in Ethiopia: The Jurisprudential Dearth, 4
Mizan Law Review 2, (2010), p. 127.
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the defendant was charged with violating Proclamation No. 1176/2020.'*°
The defendant has admitted that he is a civil member of the Tigray
People’s Liberation Front (TPLF), which the Ethiopian parliament has
proscribed as a terrorist organization. He also stated his opinion that the
TPLF is fighting for its dignity and religion and will soon arrive in Addis
Ababa and that those who supported the federal armed force in its
conflict with the TPLF are morons.'*! When asked if he had committed
the offense or not, the defendant said that he had never done so and that
he was not at fault. Based only on oral testimony, the Court found the
defendant guilty of speaking as a terrorist in contravention of the article
30(1) and (2) of the Proclamation.!*

The Court stated that Tadesse Yohannes accepted the terrorist
organization’s purpose and mission by disclosing his status as a civil
member of TPLF.'” The political motivation behind this indictment
chills the expression of political thought. Since the defendant’s political
beliefs are not grounds for justification of limitation under article 29(6)
of the FDRE Constitution, they are not grounds for justification per se. It
does not, therefore, meet the criteria of the justifiable limitation on
freedom of expression. The defendant claimed to have made certain
verbal statements on which the prosecution based all of its evidence. The
Court considered these pieces of evidence or oral testimony as sufficient

to convict the defendant of terrorism-related charges.

2 Federal Public Prosecutor v. Ato Tadesse Yohanes, Criminal File N0.279938, Federal High
Court of Ethiopia, Judgment and decision, December 5/4/(2014), P. 9.
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122 Prevention and Suppression of Terrorism Crimes Proclamation No. 1176/2020, Federal
Negarit Gazeta, 2020, art. 30 (1) & (2).

123 Id, pp. 10-16.
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Some contend that the practice both under the repealed Ethiopian anti-
terrorism Proclamation'** and the current one has been used negatively
to prosecute those who join political opposition groups that do not
support violence of any kind.'® The prosecution made an effort to
connect the case with a terrorist act. The Court seems unwilling to clarify
or outline how the crime of promoting terrorism is to be viewed or what
exactly qualifies as such. Particularly, in the instant case, the Court relied
solely on oral testimony to convict the defendant, which raises the issue
of how judges assess a defendant’s membership and political view of a
person to a group that the parliament designated as a terrorist
organization in the absence of sufficient evidence being offered at the
time of the trial. Again, if the Court had examined this case using
proportionality reasoning and the standards of incitement to terrorism,
the defendant would have gone free. However, the Court failed to use

such tests and as a result, the defendant was convicted.

Yayesew Shimelis was charged with violating Proclamation No.
1185/2020 for the Prevention and Suppression of Hate Speech and False
Information Dissemination, in FPP v. Yayewsew Shimelis case.'*
According to the Court’s reasoning, the defendant intentionally or
negligently circulated on social media false information about the spread
of the Covid-19 disease in Ethiopia. It was alleged that the defendant
posted a picture of the then Minister of Health, Dr. Liya Tadesse, on his
social media account to give the impression that he had received
information about an order from the Ministry of Health to prepare
200,000 graveyards for fatalities from COVID-19.'” The prosecution’s

124 Anti-terrorism Proclamation No. 625/2009, Federal Negarit Gazeta, 2009, art. 3.

% Asmelash, supranote 105, p. 137.

% Federal Public Prosecutor v. Yayesew Shimelis, Criminal File N0.284141, Federal First
Instant Court of Ethiopia, Judgment, (15 May 2014), p. 1.
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main points center on issues of freedom of expression. When asked if he
committed the crime or not, the defendant pleaded that he did not and
that he was not guilty. He continued to defend himself by claiming that
the alleged spread of false information was carried out through a fictitious

account opened in his name, which he had never used.

Yayesew was first released on bail as Addis Ababa police failed to provide
evidence of its ‘false news’” accusation. Then the federal police appealed
the court’s decision and accused Yayesew of violating the revised anti-
terrorism law. As the federal police lacked enough evidence, the court,
for the second time, granted Yayesew bail. The case was reviewed by the
court for the third time under the new Preventing Hate Speech and
Disinformation Proclamation. The prosecution and conviction of the
defendant in this case were based on the content of expression, the setting
in which the message was disseminated, the imminent danger to public
health, and the potential for the message to create social disorder. It was
said that, due to the defendant’s inability to refute the public prosecutor’s
evidence, the Court found him guilty.'”® Yayesew was given a term of
three months of forced labor for disseminating false information in

contravention of article 5 and 7(4) of the Proclamation.'?

From the prosecution’s case, one can see its shortfalls with respect to the
constitutionality of the requirements to limit freedom of expression,
namely, a legitimate aim and necessity in a democratic society. The
supposed legitimate aim is to prevent intentional dissemination of false
information as stated in the preamble of the Proclamation. However, it is
not just enough to state the imminent danger to public health and the

potential for the message to create social disorder as an excuse for a

128 Id, pp. 3-11.
12 Hate Speech and Disinformation Prevention and Suppression Proclamation No.1185
/2020, Federal Negarit Gazetta, 2020, arts. 5 & 7(4).
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restriction unless it can be shown that the restriction is genuinely
proportionate to the legitimate aim sought to be achieved. In this case,
public health and social disorder were used as a cover to suppress the
freedom of expression of the defendant. There was not enough proof at
the trial to convict the defendant. The Court’s ability to reach a decision
is called into question by the lack of specific justifications, since
restriction on the right to freedom of expression requires strong

130

justification.”” Without sufficient proof establishing that the social

media account is his own, the defendant was found guilty.

Conclusion

This article has attempted to show the problem with the existing
interpretative approach adopted by Ethiopian courts. The article has
revealed that there is no established method of interpretation of
constitutional rights adopted by Ethiopian courts. In particular, we have
shown that the courts do not employ any discernable methodology in the
interpretation of the constitutional right to freedom of expression. The
judicial analysis of the acceptability of limitations of a constitutional right
is always preceded by an inquiry as to the existence of legitimate grounds
for limiting that right. The Ethiopian courts seem to be oblivious to the
need to inquire into the legitimacy of an objective meant to justify a
limitation on freedom of expression. This article, therefore, urges for the
adoption and application of the principle of proportionality in cases of
limitation of the right to freedom of expression guaranteed under the
FDRE Constitution.

The article has shown that Ethiopian courts do not position their

interpretation of sub-constitutional laws within the framework of the

130 Frederik Shauer, Free Speech: A Philosophical Enquiry (1982), pp. 167-201.
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constitution and applicable international human rights laws. The court
cases analyzed show that the principal role of Ethiopian courts and judges
is mechanically enforcing sub-constitutional laws regardless of their
implications on freedom of expression. In this case, the article has shown
that the Federal High Court has not been guided by the limitation clause
of article 29 of the Ethiopian Constitution in making its decisions on the
cases that came before it. It is plausible to say that this is the case with all
levels of federal and regional courts of the country. As one of the
measures that need to be taken to improve the enforcement of
constitutional rights in general and freedom of expression in particular,
we suggest that proportionality analysis methodology of constitutional
interpretation should be embraced by the Ethiopian courts. In order to
accomplish this, necessary trainings need to be given to members of the

judiciary as well to the public prosecutors and the legal practitioners.

%% %
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CASE COMMENT

The African Commission on Human and Peoples’ Rights Affirms
State Responsibility for Violence against Women

Egquality Now and Ethiopian Women Lawyers Association (EWLA) V. The
Federal Democratic Republic of Ethiopia

Yonas Birmeta'

The African Commission on Human and Peoples Rights (the ACHPR) has
affirmed state responsibility for violence against women in the seminal case
of Equality Now and Ethiopian Women Lawyers Association (EWLA) V. the
Federal Democratic Republic of Ethiopia (hereinafter “Equality Now and
EWLA Decision”).! On May 16, 2007, Equality Now and EWLA, the
Complainants, submitted the communication on behalf of an Ethiopian girl
named Woineshet Zebene Negash, alleging violations of the obligation to
provide equal protection of the law, protection from discrimination against
women and the right to integrity and security of the person as affirmed under
articles 3, 4, 5, 6 and 18 (3) of the African Charter on Human and Peoples’
Rights (the Banjul Charter) and article 24(3) of the Convention on the Rights
of the Child (CRC).?

In their communication, the Complainants claimed that a man named
Aberew Jemma Negussie came to the residence of Woineshet Zebene, then
aged 13, and abducted her and raped her together with several accomplices.’
The abduction was reported to the police who rescued Woineshet and

* PhD, Assistant Professor of Law at Addis Ababa University School of Law.

! Equality Now and Ethiopian Women Lawyers Association (EWLA) V. the Federal Democratic
Republic of Ethiopia, Communication No. 341/2007, African Commission on Human and
Peoples Rights.

2 Id, at paras. 13, 16.

* Id, at para. 3.
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detained Aberew Jemma, her assailant. Nevertheless, Woineshet Zebene was
subjected to repeated victimization in the form of abduction at the hands of
the same assailant when Aberew Jemma was released on bail.* Aberew Jemma
also compelled Woineshet Zebene to sign a contract of marriage against her
volition.” A month later Woineshet Zebene managed to escape from her
captivity in the house of the brother of Aberew Jemma and headed to a police
station.® The Complainants further stated that Aberew Jemma was sentenced
to 10 years imprisonment without parole and his accomplices were each
convicted of abduction and sentenced to 8 years imprisonment on July 22,
2003 by the Guna Woreda Court.”

However, the appellate court, i.e., the High Court of the Arsi Zone, quashed
the decision of the lower court in its decision rendered on December 4, 2003
stating that “evidence suggests that the act was consensual.”® Accordingly, the
appellate court ordered the release of the five men from prison in a decision
rendered in the absence of Woineshet Zebene and EWLA.? The Complainants
disclosed that the judgment of the appellate court reveals that the Zonal
Prosecutor said before the court that he has no objection if the defendants
were released.'® The Complainants took appeal from the decision of the High
Court of Arsi Zone to the Oromia Supreme Court, which dismissed the appeal
stating that there are no sufficient grounds to reconsider the case and
dismissed the appeal. Similarly, in its decision rendered on October 10, 2005,
the Cassation Bench of Oromia Supreme Court confirmed the decision and
declined to entertain the case stating that no error of law had been committed
by the appellate court.!" Although Oromia Prosecutor’s Office took a final

* Id, at para. 4.
5 Id.
¢ Id.
7 Id.
8 Id, at para. 5.
° Id.
10 Id,, at para. 6.
" Id, at para. 7.
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appeal to the Cassation Bench of the Federal Supreme Court, the latter
rejected the appeal stating no error of law had been committed.'*

The Complainants stated that the contract of marriage is void owing to the
fact that Woineshet Zebene was forced to sign it under duress and since she
was still underage when it was executed.” They further argued that courts in
Ethiopia denied justice by failing to provide equal protection of the law to her
irrespective of the fact that the crime of rape of a child under fifteen years of
age was punishable by imprisonment of up to fifteen years under article 589
of the Ethiopian Penal Code, the contravention of which Aberew Jemma was
accused of.'* This shows that Aberew Jemma was accused of the crimes of
abduction and rape as stipulated under the repealed Penal Code before the
entry into force of the current Criminal Code (Proclamation No. 414/2004).
The Complainants stated also that the denial of access to justice for the
survivor runs counter to the obligation to provide equal protection of the

law.?®

The Complainants brought the matter to the attention of the ACHPR for want
of any further domestic remedy.'® The Complainants pleaded with the court
to declare that the failure of the Respondent State, namely the Federal
Democratic Republic of Ethiopia (FDRE) to impose sanctions on the
defendants who were responsible for the abduction and rape of a 13 years old
girl is a violation of articles 3, 4, 5, 6 and 18 (3) of the Banjul Charter."” In
terms of relief, the Complainants implored the Commission to:-

12 Id., at para. 8.
3 Id, at para. 10.
" Id, at para. 12.
15 [d

16 Id., at para. 9.
7 Id, at para. 11.
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- giverecourse to Woineshet Zebene under the Charter for the violation
of her rights, and to ensure equal protection of the law, and end
discrimination for girls subjected to abduction and rape in the FDRE;

- request the FDRE to mandate comprehensive training in human
rights for all law enforcement officials, including all levels of the
judiciary, on the law against rape in Ethiopia and to take appropriate

remedial action in the case at hand;

- award compensation to Woineshet Zebene for the violations she has
endured because of the failure of the FDRE to provide equal
protection of the law, protection from cruel inhuman and degrading
treatment, and protection from discrimination against women, as well
as the right to the integrity and security of the person guaranteed by
the Banjul Charter; and

- request the FDRE to file charges against Aberew Jemma.

Following the filing of submissions on admissibility, the parties demonstrated
their overture to resolve the matter through amicable settlement and
conducted preliminary meetings to that effect. Nevertheless, upon failure of
efforts to resolve the matter amicably by the parties, the African Commission

declared the Communication admissible.!®

Although the parties came
forward with competing arguments regarding the admissibility of the
Communication and the Commission also analyzed their respective
submissions at length, the decision regarding admissibility will not be the
focus of this case comment since the main objective of this case comment is

to scrutinize the merits of the case and substantive issues thereof.

Before pronouncing its decision on the merits, the ACHPR weighed on the
respective submission of the Complainants and the Respondent State on the

18 Id., at paras. 11, 36.
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merits. In their Communication, the Complainants asserted that the judge of
Arsi High Court which set the defendants free was influenced by his personal
belief that rape could only be committed on a virgin woman.” The
Complainants pointed out the bench erred in drawing the wrong conclusion
that the medical evidence was inconclusive on whether the victim was a
virgin.* The Complainants highlighted the fact that virginity is not a
prerequisite of the crime of rape and the law should protect every woman
from rape.?" The Complainants point to arbitrariness in the decision of the
Court which runs counter to the right of Woineshet Zebene to equal
protection of the law (article 3); protection from cruel, inhuman or degrading
treatment (article 5, Article 4); protection from discrimination (article 2); and
integrity and security of the person (article 6, article 4).%

Furthermore, the Complainants argued that the bench drew the wrong
inference that Woineshet Zebene had consented to the principal offender’s
sexual inducement.” They argued that Woineshet Zebene and her legal
representative had no opportunity to provide information that she has been
abducted, raped and compelled to sign a purported contract of marriage, if
they were notified of the appellate proceedings at Arsi High Court.** The
Complainants also cited the failure on the part of the Zonal Prosecutor to
ensure the conviction of the assailant in the lower court is not overturned by
invoking relevant points of law.” The Complainants stated that the
Respondent State failed in its duty to diligently investigate the alleged
violations and the higher tiers of the courts of the Respondent State also failed
to rectify the mistake on the part of the bench of Arsi High Court which was

19 Id., at paras. 88.
20 [d
21 [d
22 [d
2 Id, at paras. 89.
24 [d
25 [d
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seized of the case at the appellate stage. The Complainants drew attention to
the now repealed Ethiopian Penal Code which exonerated the defendant from
criminal responsibility upon subsequent marriage with the survivor of the

crimes.?®

Most importantly, the Complainants also pointed out that
abduction, rape and forced marriage continue unabated despite the repeal of
the 1957 Ethiopian Penal Code.”” The Complainants also submitted that the
Respondent State has failed to prevent discrimination against women which
includes violence against women by its failure to protect the rights of the
survivor.? They went on to state that the failure on the part of the Respondent
State conveyed the wrong message to the general public that girls can be
abducted, raped, forced in to forced marriage with impunity.” The
Complainants pointed out that the failure on the part of the Respondent State
is in violation of articles 4, 5 and 6 of the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women (the Maputo Protocol)
which the country signed on June 1, 2004.”° The Complainants pleaded with
the African Commission to award monetary compensation to the survivor to
the tune of $250,000-$500,000 for economically assessable damage and for the
moral, material and other forms of harm suffered as a result of the violations.*'
The Complainants also, among others, requested the African Commission to
require the Respondent State to periodically and regularly update the

Commission on the implementation of its recommendations.*

% d, at paras. 93.

27 [d

28 Id, at paras. 94.

29 [d

% Id. One of the remedies sought by the Complainants is the ratification, domestication and
implementation of the Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa (the Maputo Protocol). The Respondent State ratified on March 30,
2018 by virtue of Proclamation 1082/2018. Nevertheless, much remains to be desired when it
comes to the domestication and implementation of the Maputo Protocol.

3 Id, at paras. 95.
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In its submission to the Complaint, the Respondent State argued that it has a
legal framework for the promotion and protection of the fundamental human
rights and freedoms of women and children.” The Respondent State
recounted the legislative measures it has taken to ensure the protection of the
rights of women to equality and non-discrimination, access to justice, the
right to life, security of the person and liberty, etc.** It made mention of
constitutional provisions aimed at enforcing the right of women to protection
from harmful practices.”® The Respondent State also stated that it is a
signatory to a number of international human rights instruments relating to
the rights of women.” It also recounted practical measures undertaken to give
effect to the rights of women enshrined under the FDRE Constitution and
ratified international and regional human rights treaties including awareness
raising and training to law enforcement officers.”” In regard to the case at
hand, the Respondent State asserted that it has provided adequate and
effective remedies based on the amicable settlement reached with EWLA, the
legal representative of the survivor.’® The Respondent State contended that it
has provided compensation, employed the survivor in one of its institutions
and built a house for her and delivered the title deed in her name.”” The
Respondent State also asserted that it has taken disciplinary measure against
the judge who quashed the decision of the lower court and dismissed him
from his position due to his failure to properly apply the law.* The
Respondent State prayed that the African Commission should dismiss the

% Id, at paras. 96.
34 [d
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%7 Id., at paras. 98.
38 Id, at paras. 100.
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Communication since the demands of the survivor have been met through

her legal representative, EWLA.*!

In their counter-reply to the submissions of the Respondent State, the
Complainants explained that the survivor, Woineshet Zebene, has severed her
relationship with EWLA and asserted her rightful legal representative is
Equality Now only.* The Complainants also argued that the amicable
settlement negotiations were terminated effectively in 2012 due to the failure
of the Respondent State to respond to proposals which could have formed the
basis for the settlement.* The Complainants rejected the claim on the part of
the Respondent State that the matter has been settled amicably.* They further
stated that the Respondent State has not adduced evidence of the title deed of
the house which is said to have been constructed for Woineshet Zebene, for
the removal of the judge who quashed the conviction decision of the lower
court and provision of adequate and additional compensation.* The
Complainants further stated that the Respondent State has not adduced
evidence which can prove that the zonal prosecutor and the actual assailants

were held to account.*®

After examining the respective submissions of the parties, the AFCHPR
proceeded to analyze the merits of the case in accordance with the applicable
law. From the outset, the African Commission underscored the fact that the
veracity of the facts of the case as claimed by the Complainants have not been
contested by the Respondent State.*” The Commission also pointed out that
the Respondent State does not also contest the fact that the investigating police

4 Id, at paras. 101.
2 Id, at paras. 102.
43 [d

44 [d

* Id., at paras. 103.
6 Jd, at paras. 104.
¥ Id., at paras. 111.
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and the zonal prosecutor failed to diligently investigate the acts, properly
identify the perpetrators, prosecute them, and secure their punishment as part
of the remedies for the criminal violations Woineshet Zebene endured.*
Conversely, the Commission highlighted the fact that the Respondent State
confirmed the failure of its agents and claimed to have taken disciplinary
proceedings against them and also removed the defaulting judge from his

position.*

Similarly, the Commission also pointed out the fact that the
Respondent State claimed to have provided personal remedies to the survivor
in the form of a job placement and construction of a dwelling house.”® The
Commission states that the Respondent State is making efforts to be absolved
from international responsibility by demonstrating that it has redressed the

violations.>!

The Commission stated the bone of contention in the case at hand is the
nature and extent of the Respondent State’s responsibility and whether the
measures the government took absolve it from responsibility.”> Before all
things, the Commission stated that a state incurs international responsibility
for violation of rights and freedoms when it breaches international law

obligations with respect to the rights and freedoms.

The Commission asserted that the Federal Democratic Republic of Ethiopia
bears the responsibility to discharge the quartet layers of obligations of duties
of respect, protect, promote and fulfill the rights and freedoms enshrined
under the Banjul Charter.”* The Commission took note of the fact that the

violations complained of in the case at hand are committed by private

8 Id, at paras. 112.
49 [d
50 [d
51 [d
52 Id, at paras. 113.
53 Id, at paras. 122.
* Id, at paras. 114.
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individuals as opposed to state agents.” It also asserted that the acts
committed by these private individuals constitute violations of a range of
rights affirmed under the Banjul Charter.”® It underscored the right to
personal liberty guaranteed under article 6 of the Banjul Charter implies that
no one should be restricted at all by the State or non-state actors including
private individuals.”” Thus, the Commission made it clear that the abduction
of Ms. Woineshet Zebene by private individuals constituted a clear
infringement of both the liberty and the security of her person affirmed under
article 6 of the Banjul Charter.”® Nevertheless, the Commission is quick to
add that this infringement does not per se entail the international
responsibility of the Respondent State. The Commission also asserted that the
crime of rape and the treatment of Ms. Woineshet Zebene as mere object of
sexual gratification is a violation of the right to human dignity affirmed under
article 5 of the Banjul Charter. It is at this point that the Commission cited the
seminal Velasquez Rodriguez case which established that the international
responsibility of the state for the acts of a private person due to lack of due

diligence to prevent the violation or to respond to it as required by the law.”

The Commission asserted that the duty to protect rights and freedoms in turn
requires the Respondent State to adopt and implement laws and other
measures to prevent violations including by non-state actors, or to provide for
redress when the rights and freedoms have been violated.® It goes on to state
that the state fails in its duty to prevent violations when it tolerates a situation
where private persons or groups act freely and with impunity in violation of

the rights guaranteed under the Banjul Charter.®' The Commission noted that

> Id., at paras. 115.

56 [d

7 Id., at paras. 116.

8 Id, at paras. 117.

% Id, at paras. 122; Velisquez Rodriguez Case, Inter-Am.Ct.H.R. (Ser. C) No. 4 (1988), Inter-
American Court of Human Rights (IACrtHR), 29 July 1988

8 Equality Now and EWLA Decision, supra note 1, at paras. 124.

81 Id, at paras. 125.
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the Respondent State is required to take escalated measures against abduction
and rape owing to the fact that these crimes are pervasive and entrenched in
Ethiopia.®* In particular, the Commission pointed to the fact that Ms.
Woineshet Zebene was abducted twice demonstrates the fact that the
Respondent State has failed in its duty to ensure guarantees of non-repetition
of violations as part of the right to effective remedy.® Although the
Commission duly acknowledged the fact that the Respondent State is vested
with the margin of appreciation regarding what measures are need to curb the
scourge of abduction and rape, it specifically recommended launching
sensitization campaigns about the illegality of these acts and the concomitant
penal consequences, provision of direct security at the residences of girls
attending school, conducting random patrols in the vulnerable areas and also
requiring owners of properties accommodating school-attending girls to

adequately secure the premises.*

The Commission stated that the Respondent State did not adopt specific
measures prior to the abduction of Ms. Woineshet Zebene, apart from taking
legislative measure of criminalization of abduction and rape. It goes on to state
that the Respondent State had not been prosecuting perpetrators of abduction
and rape.® The Commission noted that the ripple effect of arrests and
prosecution of perpetrators could have long operated as an effective
deterrent.®® The Commission also lamented the order of the court releasing
the perpetrator without any conditions which emboldened the latter to abduct
Ms. Woineshet Zebene for the second time.*

62 Id, at paras. 126.
8 Id, at paras. 127.
6 Id, at paras. 128.
6 Id, at paras. 129.
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The Commission observed that the aforementioned facts establish that the
Respondent State has failed in regard to its obligation to prevent the abduction
and rape of Ms. Woineshet Zebene.®® The Commission asserted that the
Respondent State has breached its obligation under article 1 of the Banjul
Charter.” The Commission is quick to add that the Respondent State is

accordingly internationally liable for failing to prevent violations.”

The Commission is also quick to add that the Respondent also failed to
discharge its duty to protect which flows from the obligation to adopt
measures to give effect to the rights and freedoms under the Charter.”" It also
established the international responsibility of the Respondent State on
account of its failure to diligently investigate the violations to identify and
prosecute those responsible for the violations.”> The Commission came to the
conclusion that decisions of the higher tier courts are manifestly arbitrary and
affront to the most elementary conception of the judicial function.” It went
on to state that their decisions are barely reasoned.”* The Commission
highlighted the failure of the courts to provide reasoned judgments including
conclusions and evidence. In particular, the Commission criticized the ruling
of the Cassation benches of Oromia Supreme Court and Federal Supreme
Court which simply held that there was no error of law to review on appeal.”
Moreover, the Commission observed that the failure of the higher tiers of
court to re-examine the matter in respect of the two key offenders constitutes
a denial of justice to Ms. Woineshet Zebene and amounts to violation of the
right to have one’s cause heard, affirmed under article 7(1)(a) of the Banjul

8 Id, at paras. 131.
69 [d
0 Id, at paras. 132.
7t Id., at paras. 131.
72 Id, at paras. 134.
73 Id, at paras. 137.
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Charter.” The Commission characterizes this failure as a breach of the duty
to offer a decent system of justice for the victim and a denial of justice.””
Consequently, the Commission concluded that Ms. Woineshet Zebene
suffered two-tiered violations both at the hands of her assailants and the

mechanism of criminal justice in place.”

Furthermore, the Commission came to the conclusion that the multiple
failures in the case at hand attract the international responsibility of the
Respondent State in respect of the rights violated.” It observed that although
these acts were committed by private individuals, the failure of the
Respondent State to diligently investigate the criminal acts and respond
appropriately through the judicial system violated Woineshet Zebene’s rights
to integrity of her person (article 4), dignity (article 5), liberty and security of
her person (article 6), protection from inhuman and degrading treatment
(article 5), her rights to have her cause heard (article 7(1)(a)) and her right to

protection of the law (article 3).%

Moreover, the African Commission required the Ethiopian government to
effect a payment of USD 150,000 for Woineshet Zebene in compensation for
the non-material damage she suffered; adopt and implement escalated
measures specifically to address marriage by abduction and rape, monitor
such instances, and prosecute offenders, continue training judicial officers on
specific human rights themes including on handling cases of violence against
women, report to the African Commission in 180 days on measures adopted;

and include in its next periodic report statistics on prevalence of marriage by

76 [d
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7 Id., at paras. 139.
8 Id, at paras. 160.
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abduction and rape, documentation of any successful prosecutions, and any

challenges faced.®

The case entails system-wide implications which reverberate across the
various stages of criminal investigation and adjudication of gender-based
violence cases in Ethiopia. The decision also makes mention of the fact that
the Respondent State is aware of the prevalence of marriage by abduction and
rape in Ethiopia and that girls were living under the constant threat of being
abducted, raped and forcibly married.** The Commission’s decision also
demonstrates the increasing blurring of the public/private divide. The seminal
Equality Now and EWLA Decision calls for the need to undertake concerted
efforts to eliminate the incidence of violence against women in Ethiopia. The
contribution of the decision for the improvement of the mechanism of
criminal justice is multifold. First, the case implies the need to adopt survivor-
centered approach in the investigation and adjudication of gender-based
violence cases in Ethiopia. The decision shows how wrongful release of the
defendants in the case exposed the survivor to repeated victimization. It also
demonstrates the need for gender sensitive approach in handling such cases
so as to avoid secondary victimization of the survivors as a result of the
mechanism of criminal justice system. Second, the case implies that criminal
investigation and adjudication of gender-based violence cases should be
informed by human rights-based approach. The lack of compliance with bare
minimum human rights standards in the case at hand shows the deeply
entrenched negative stereotypes which perpetuate discrimination against
women. This calls for extensive training of law enforcement and judicial
personnel so as to familiarize them with international standards on criminal

investigation and adjudication of gender-based violence cases in Ethiopia.

%% %

81 [d
8 Id, at paras. 126.

228









	01-Front Matters.pdf
	የኢትዮጵያ ድንበር ተሻጋሪ የኢኮኖሚ ሕግጋት ቅኝት፦ ንግድ፣ ኢንቨስትመንት እና የግልግል ዳኝነት ……….…………………………………………………......………….……………...… 1
	Litigating Constitutional Rights in Ethiopia: A joinder to Mizanie Abate Tadesse ……………………………………….....………………...……………………..…………....... 49
	The New Ethiopian Investment Legal Regime: Changes and Context ... 89
	Rethinking Legal Protections for Investments against Political Violence in Ethiopia ………...………………...….…………………………………...…...…………………. 131
	The Judicial Interpretation of the Constitutional Right to Freedom of Expression in Ethiopia: The Application of the Principle of Proportionality ............................................................................................................
	Blank Page

	የኢትዮጵያ ድንበር ተሻጋሪ የኢኮኖሚ ሕግጋት ቅኝት.pdf
	1. የኢትዮጵያ የንግድ ስምምነቶችና ደንቦች
	2. የኢትዮጵያ የኢንቨስትመንት ሕግ
	2.1. ዓለም አቀፍ ስምምነቶች
	2.2. በስራ ላይ ያለው የኢንቨስትመንት አዋጅ

	3. የኢትዮጵያ ድንበር ተሻጋሪ ያለመግባባትን መፍቻ ስርዓት
	3.1. የኢንቨስትመንት አለመግባባቶች አፈታት
	3.2. የዓለም አቀፍ ንግድ አለመግባባቶችን ስለመፍታት
	3.2.1. የተፈፃሚነት ወሰን
	3.2.2. የግልግል ዳኝነት ስምምነት ፎርም፣ የግልግል ዳኝነት ስምምነትን ስለማስፈፀምና ጉባዔው ሥልጣኑን በራሱ መወሰን ስለመቻሉ
	3.2.3. ለግልግል ዳኝነት ስለሚቀርቡና ስለማይቀርቡ ጉዳዮች
	3.2.4. የግልግል ዳኞችና የግልግል ዳኝነት ተቋማት
	3.2.5. ጊዜያዊ የመጠባበቂያ እርምጃ
	3.2.6. በግልግል ዳኝነት ውሳኔ ላይ ሊቀርቡ ስለሚችሉ አቤቱታዎች
	ሀ. የግልግል ዳኝነት ውሳኔን ስለመቃወምና ስለማሻር (Annulment)
	ለ. ለግልግል ዳኝነት ውሳኔ እውቅና መስጠትና ውሳኔን ማስፈፀም



	ማጠቃለያ

	Litigating Constitutional Rights in Ethiopia - A joinder to Mizanie Abate Tadesse_GA revised_29.08.25.pdf
	Litigating Constitutional Rights in Ethiopia: A Joinder to Mizanie Abate Tadesse
	Introduction
	1. Mizanie A. Tadesse’s Major Arguments and Contentions
	2. On the Jurisdiction of the CCI/HoF and the Role of Courts
	3. On Standing
	4. On the Exhaustion of Administrative and Judicial Remedies
	5. On Constitutional Remedies

	Conclusion

	The New Investment Regime for Ethiopia - Context and Changes Edited (CLEAN).pdf
	The New Ethiopian Investment Legal Regime: Changes and Context
	Introduction
	1. Investment Regulation in Context
	2. New Investment Laws: Reform and Rationale
	3. Investment Guarantees, Protections, and Incentives
	3.1. Protection Against Expropriation
	3.2. Right to Repatriation of Funds
	3.3. Investor-State Disputes
	3.4. Investment Incentives
	4. Investment Administration

	Conclusion

	Rethinking the Legal Protection for Investments against Political Violence -The case of Ethiopia.pdf
	Rethinking Legal Protections for Investments against Political Violence in Ethiopia
	Hailemariam Belay0F*
	Abstract
	Introduction
	1. Ethiopia’s Political Uncertainty and Its Impact on Investment
	2. Political Risks and Risk of Political Violence in General

	1.
	2.
	3. Ethiopian Legal Framework on Investment Protection against Political Violence Risks
	3.1. Ethiopia’s BITs in Protecting Investments Against Political Violence Risks
	3.1.1. Full Protection and Security (FPS) Clause
	3.1.2. Compensation for Loss or War Clause
	3.1.3. Security Emergency Measure under Ethiopian BITs
	3.2.  Investment Protection under MIGA
	3.3. Investment Protection against Political Violence Risk under Domestic Laws
	3.3.1. Ethiopian Investment Laws
	3.3.2. General Laws
	A. Vandalizing Property/ Investment as a Crime
	B. Investment Damage as Constitutional Tort

	4. Adequacy of Domestic Legal Framework in Protecting Investment against Political Violence Risk vis-à-vis Ethiopian BITs

	Concluding Remarks

	The Judicial Interpretation of the Constitutional Right to FoE-29.08.25_GA revised.pdf
	The Judicial Interpretation of the Constitutional Right to Freedom of Expression in Ethiopia: The Application of the Principle of Proportionality
	This article claims that Ethiopian courts interpret the grounds of limitation of the constitutional right to freedom of expression extremely broadly, in a manner that unjustifiably restricts the right. By reviewing selected decisions handed down by th...
	Key-terms: Freedom of Expression, FDRE Constitution, interpretation, Proportionality Analysis, Judiciary

	Introduction
	1.  An Overview of the Principle of Proportionality Analysis
	2. Comparative and Theoretical Overview of the Interpretation of Freedom of Expression
	3. Judicial Interpretation of the Right to Freedom of Expression in Ethiopia

	Conclusion

	Case Comment on the African Commission on Human and Peoples Rights Decision in EWLA vs. FDRE.pdf
	Blank Page
	Blank Page

