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1. Introduction

It is a fact of life that persons, both legal persons and physical persons, become
debtors of other persons by virtue of legal, contractual or extra-contractual
relationships. The creditors of the debtors may be ordinary or secured creditors
as the case may be. However, when circumstances allow, creditors always want to
be secured creditors as opposed to rank-and-file ones because the former are
better off than the latter if there are many competing creditors over one asset of a
debtor which cannot satisfy the claims of all creditors. One of the security
devices, recognized in many jurisdictions in general and in Ethiopia in particular,
is mortgage. In Ethiopia, the 1960 Civil Code (Civil Code) has clearly provided
that a mortgagee-mortgager relationship can be created by virtue of the law (legal
mortgage), by virtue of agreement (contractual mortgage) and by virtue of a
verdict of a court of law or an arbitral tribunal (judicial mortgage).* However,
irrespective of the source of the mortgage, a mortgage should be registered by a
competent government agency? so that it can be valid and binding on the
mortgager and can give the creditor priority right over other secured creditors
who come next to the first secured creditor and other ordinary creditors.

Despite the clear message of the Civil Code, as shall be discussed below, the
Cassation Division of the Federal Supreme Court decided in one case that
provisional attachment order made by a court of law can create a mortgagee-
mortgager relationship even in the absence of registration. In another decision,
however, the Cassation Bench has tried to demonstrate that attachment order
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cannot create a judicial mortgage. This unclear stance of the Cassation Bench has
become a source of confusion among practicing lawyers and lower courts instead
of insuring predictability, uniformity and certainty of decisions. We have to bear
in mind that the equivocation created by the Bench has far reaching effects as
decisions of the Bench are declared to be binding interpretative precedents by
virtue of a Proclamation issued in 2005.

The purpose of this contribution is, therefore, to analyze these decisions of the
Cassation Bench in light of the applicable provisions of the Civil Code and the
Ethiopian Civil Procedure Code. To this end, four cases have been selected and
critically analyzed. Through this analysis, the writer has come to the conclusion
that the stance of the Cassation Bench is still a source of confusion since it has
not made clear distinction between the legal effects of provisional attachment
order and judicial mortgage, though attachment order is quite different from
judicial mortgage both in terms of its essence, its operation and its legal effect.

In this case analysis, the writer argues that attachment order does not give rise to
priority right and hence it cannot be equated with judicial mortgage. Therefore,
the writer recommends that the Cassation Bench has to reconsider its position in
future cases and has to clearly decide that attachment order cannot be taken as a
judicial mortgage since the former lacks the elements of the latter as provided by
the Civil Code.

This comment is organized as follows. The second part discusses fundamentals
of mortgage very briefly. Under the third section the selected cases are
summarized, analyzed and commented. Finally, brief concluding remarks are
presented.

2. Fundamentals of Mortgage
2.1. What is Mortgage?

Before we delve into the discussion of other matters which are germane to the
title of this work, it is better to give some definitions of mortgage which help us
have a clear picture of the concept. According to Black’'s Law Dictionary,*
‘mortgage is a conveyance of title to property that is given as security for the
payment of a debt or the performance of a duty and that will become void up on

% See Federal Courts Amendment Proclamation, Proc. No 454/2005, Fed. Neg. Gaz, Year 11
No. 42.

4 BLACK’S LAW DICTIONARY 3201 (Bryan A. Garner ed., 81" ed. 2004).
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payment or performance according to the stipulated terms.” Though this
definition sheds some light on the concept, it does not give us a complete picture
of mortgage since some other basic elements of mortgage are missing. In
addition, it has not defined what properties are subject to mortgage since all
properties are not, as a matter of rule, brought within the ambit of mortgage. In
addition, the above definition does not show the sources and effect of mortgage.
However, this definition is useful because it tells us that mortgage is an accessory
obligation which becomes void upon the extinction of the principal obligation.

According to Investopeida,® a mortgage ‘is a debt instrument, secured by
collateral of specified real estate property that the borrower is obliged to pay
back with a predetermined set of payments.’ This definition tells us that
mortgage is a security device which is meant to secure the payment of borrowed
money. Again, this definition cannot be taken as a definition which conveys the
complete essence of mortgage. This is because the definition has narrowed down
the scope of application of mortgage as it has confined mortgage to obligation
arising only from borrowing while mortgage can be a security device for the
performance of any obligation emanating from the law or a contract or from an
extra-contractual obligation, for that matter.

According to Planiol, mortgage is a real security which, without presently
dispossessing the owner of the property hypothecated, permits the creditor at the
due date to take it over and have it sold, in whosever hands it is found and get it
paid from the proceeds by preference to the other creditors.® As compared to the
previous definitions of mortgage, the definition accorded to the term under
consideration by Planiol is better because it has incorporated the most important
pillars of mortgage.

In Ethiopia, mortgage has been regulated by the 1960 Civil Code. Though the
Code did not define mortgage, it has contained several provisions dealing with
the types of mortgage, the requirements for the formation of a valid mortgage,
effects of mortgage and extinguishment of mortgage. When one closely reads

5 See INVESTOPEDIA (December 23, 2016),
http.//www.investopedia.com/terms/m/mortgage.asp.

6 See 2/2 MARCEL PLANIOL, TREATISE ON THE CIVIL LAW 472 (Louisiana State Law Institute
trans., 1959) (11t ed. 1939).
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these provisions, one can conclude that the elements of mortgage under the Civil
Code are similar to the elements of mortgage described by Planiol.”

2.2. Creation of mortgage (Types of Mortgage)

When we see various legal systems in the world, we realize that there are various
modes of establishment or creation of mortgage. In other words, mortgages are
distinguished from one another on the basis of their source.® If we take the case
of France, mortgage could be:®

- a legal mortgage

- Conventional mortgage

- Judicial mortgage

In France, legal mortgage is a mortgage which the creditor obtains by virtue of
the law without obtaining an express agreement of the mortgagor. This type of
mortgage was called tacit mortgage due to the absence of agreement between the
mortgagee and the mortgagor. There are numerous legal mortgages in France.
According to Planiol, there are close to fifteen legal mortgages. To mention some
of them:
- Mortgages of married women on the property of her husband,;
- The mortgage of persons under trusteeship (minors and interdicts) ;
- The mortgage of the state, of the communes and of the public
establishments on the property of those accountable for public funds;
- The mortgage of legatees on the property of their debtors in state of
bankruptcy;
- The mortgage of the customs office on the property of those indebted to
it, and the like.

The second type of mortgage, conventional mortgage, is established by
agreement of the parties (by the mortgagee and mortgagor). The contract
constituting the mortgage should be passed before a notary as provided under
Art. 2127 of the French Civil Code. The mortgage contract in France is one of
the rare contracts which should be made solemnly. Therefore, the conventional

7 See Kibreab Habtemichael, Mortgage: Effects and Practice under the Ethiopian Law 2-3 (1972)
(unpublished senior thesis manuscript, on file with Faculty of Law, Addis Ababa University).

& Planiol, Supranote 6, at 531.
°ld
10 /d
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(contractual mortgage) depends not only on the contact but also on the exterior
form of the acts.**

Judicial mortgage is a general mortgage which the law attaches to every judgment
which condemns a castor to execute his obligation as stipulated under Art. 2123
of the French Civil Code. The existence of this type of mortgage is important
because it assures the execution of judicial decisions in the most efficacious way
possible. In France, judicial mortgage is not a mortgage established by judicial
discretion since the courts do not have the power to refuse the creation of
judicial mortgage. That is why it is said that judicial mortgage is a legal mortgage
taking effect by the operation of the law.*> Nonetheless, the French Civil Code
does not give a complete picture of judicial mortgage. In this regard, Planiol
wrote that:?

It is to be observed that the Civil Code is very brief on the judicial mortgage. It can
be said that in this matter ... it confined itself to vaguely consecrating existence,
leaving it to jurisprudence guided by tradition, to provide the necessary rules. Thus,
it does not either enumerate the jurisdiction nor the judgments giving rise to this
mortgage, nor does it define its conditions; it does not even contain the essential
concept that the judgment should contain a condemnation to something.

In Ethiopia, the principle governing the creation of mortgage is laid down under
Art. 3041 of the Civil Code. This article provides that mortgage results from the
law, or a judgment or may be created by a contact or other private agreement.
The first two sources are self explanatory. However, the phrase ‘other private
agreement’ is a vague expression. This is because one cannot stop wondering as
to what is meant by a private agreement other than a contract since every contact
is a private agreement.* In other words, because the bedrock for the formation of
a contract is agreement of the contracting parties, every contract is an agreement
though every agreement is not a contract. Therefore, if we stick to the English
version of the above article, we cannot arrive at the right conclusion regarding the
exact meaning of the phrase ‘private agreement’.

1 Planiol, Sypranote 6, at 531-532.
12 /d, at 573.
13 /0’

1 See the definition of contract under the Civil Code of Ethiopia, Sypra note 1, Art. 1675.
According to this Article, a contract is an agreement whereby two or more persons as between
themselves create, vary, or extinguish obligations of proprietary nature.
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Nevertheless, a reference to the Amharic version, which is the controlling version,
is very much helpful to understand the meaning of the phrase under discussion.
This is because the Amharic counterpart of the phrase ‘private agreement’ is the
word “rHi’ (will) which means that the English version of this phrase is not the
same as the corresponding Amharic version. Here, what we have to bear in mind
is that will is not a result of agreement since it is a juridical act which can be
made and broken by the testator until his/her death without any involvement of
the legatee.®> Therefore, on the basis of the above analysis, we can conclude that
in Ethiopia, mortgage may be created by virtue of the law, a contract, a judgment
or a will. Discussion of each source of mortgage in the Ethiopian context is
briefly presented as follows.

As to a legal mortgage, Art. 3042 of the Civil Code has provided that whosever
sells an immovable shall have a legal mortgage on such immovable as a security
for the payment of the agreed price and for the performance of any other
obligation laid down in the contract of sale. As can be gathered from this article,
we can safely conclude that while the principal obligation (contract of sale) is a
result of the agreement of the contracting parties, the accessory obligation
(mortgage) is established by virtue of the law which is aimed at best protecting
the interest of the seller where the buyer fails to discharge his/its/her most
iImportant obligation: payment of price.*¢

In addition to the above type of legal mortgage, Art. 3034 of the Civil Code has
stated that a co-partitioner has a legal mortgage. Sub-Art. 1 of this Article states
that a co- partitioner shall have a legal mortgage on the immovable allotted to his
co-partitioners in accordance with the act of partition. As provided under sub-
Art. 2 of the same article, the purpose of such legal mortgage is securing the
payment of any compensation in cash that may be due to him/her or such other

5 /d, Arts. 857-941.

16 In this connection, one question that crosses our mind is as to what other obligations, other
than the payment of price, could be conceived that can be a cause for the establishment of a
legal mortgage. Needless to say, contracting parties do have the freedom to determine the
contents of their contract without contradicting mandatory provisions of the law. In
concluding a contract of sale of a building (since land is not a subject of contract of sale in
Ethiopia) the parties may agree that the buyer shall pay charges and fees owed by the seller to
the government; the buyer may agree that he/she/it shall discharge obligations arising from
servitude, lease, usufruct and the like that should have been discharged by the seller had it not
been for such agreement. Hence, under those circumstances, the seller becomes a mortgagee by
virtue of the law where the buyer fails to discharge such obligations that are stipulated in the
contract of sale of the building.
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compensation as may be due by the co-partitioners where he/she is dispossessed
of any property allotted to him/her.

In relation to the above mentioned article, one relevant question worth raising is
as to who are co-partitioners under the Ethiopian legal system. The answer to
this question is to be obtained by a close examination of the Civil Code and
other laws of the country. One instance which may give rise to co-partitioner is
the case of joint ownership as provided under the Civil Code. In this regard, Art.
1257 of the Code has stated that a thing can be jointly owned. Because the term
a thing is a very general term, it definitely encompasses immovable properties
which can be brought within the ambit of mortgage. Though buildings or land
may be jointly owned even perpetually, each joint owner is entitled to apply for
the thing jointly owned, if an immovable, to be divided giving rise to the
presence of co-partitioners as envisaged by Art. 3043 of the Civil Code. As far
as the creation of joint ownership is concerned, it may be created by virtue of the
law, a contact or a will.*

We can also argue that where the estate of a deceased person is divided among
heirs and/ or legatees, each one of such persons can be taken as a co-partitioner.
In this regard, Art. 1060(1) of the Civil Code has stated that the succession shall
remain in common between the heirs until it is partitioned while Sub-Article (2)
of the same Article has stipulated that the rights of co-heirs on the property of
inheritance which is in common shall be governed by the provisions of the Civil
Code dealing with joint ownership.

A close reading of Art. 3043 of the Code reveals that a legal mortgage is
recognized in favor of a co-partitioner which is meant to secure the payment of
any compensation due to a co-partitioner and such other compensation arising
from dispossession. A question may be asked as to what the source of the harm
that gives rise to compensation to the co-partitioner is, since compensation
cannot be imagined without damage/harm. Should the harm occasioned be
attributable to the fault of the co-partitioner or could it be a strict liability?
Though nothing can be inferred from this Article to give adequate answers to
these questions, we can argue that the source of the harm could be the other co-
partitioner(s). Let us say that one co-partitioner discharged a debt individually
which should have been discharged by all the joint owners. However, the other
co-partitioners may fail to contribute to the payment of the debt in which case a

7 MURADU ABDO, ETHIOPIAN PROPERTY LAW: A TEXT BOOK 245 (2012).
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co-partitioner that discharged the common debt becomes a mortgagee over the
partitioned immovable by virtue of the law. In the case of dispossession, the
harm comes from third parties other than the other co-partitioners. In both
cases, the co-partitioner who has sustained harm is entitled to be compensated
and the immovable is a security to such compensation by virtue of the law.

In Ethiopia, the other type of mortgage is judicial mortgage. However, judicial
mortgage is not defined under the Ethiopian legal system. Despite this, the Civil
Code has something to say about judicial mortgage. According to Art. 3044(1)
of the Civil Code, a court or an arbitration tribunal may secure the execution of
its judgments, orders or awards by granting one party (the decree holder) a
mortgage on one or more immovables belonging to the judgment debtor. Sub-
Art. 2 of the same Article underscores that the judgment or award should specify
the amount of the claim secured by mortgage and the immovable or immovables
to which such mortgage applies. The absence of detailed legal provisions
pointing out the essence of judicial mortgage and the dearth of judicial and
scholarly analysis on the issue mean that the exact scope of application and the
requirements for the creation of a valid judicial mortgage in Ethiopia remain
unclear. For instance, a close reading of Art. 3044 of the Civil Code leads to the
following questions: How can a judgment create mortgage? Is such mortgage
established upon the application of the decree-holder or can it be established
upon the initiation of the court or the arbitral tribunal? Can judicial mortgage be
established by provisional orders? How is judicial mortgage different from an
attachment order granted by a court or an arbitral tribunal while the case is
pending? Should a judicial mortgage be created after the case is finally disposed
of through an order, a judgment or an arbitral award?

It is not easy to give direct answers to the above queries though these issues are
extremely important. It is true that a court of law can create a judicial mortgage
through its judgment. However, arguing that a court of law can create a judicial
mortgage on its own motion unless it is requested by a decree holder cannot hold
water since no relief should be granted unless expressly pleaded by the party
concerned. Should such mortgage be given after the judgment is made or the
arbitral tribunal has handed down the award? Still no clear answer is to be found
in the Ethiopian law and practice. In the opinion of this writer, it seems good if
the decree holder applies before the finalization of the court or arbitral
proceeding so that it would be convenient to the court or the arbitral tribunal to
create a judicial mortgage along with the judgment or the award. Again, this
writer believes that judicial mortgage may be established by a court or an arbitral
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tribunal while the case is pending so long as such kind of mortgage meets other
stringent requirements for the establishment of a valid mortgage in Ethiopia. We
can also argue that judicial mortgage may be created after a case is decided.

Decision of a court or an award of an arbitral tribunal should specify the amount
of the claim secured by mortgage. However, we have to bear in mind that since
the mortgage is to be established after the amount due to the decree holder is
clearly ascertained, what is secured by the mortgage is not a mere claim. In order
to understand the clear message of Sub-Article (2) of Art.3044 of the Code, we
need to make a reference to the Amharic version of the same Article which
clearly states that the judgment or award should specify the amount of the debt.*®

The other kind of mortgage in Ethiopia is contractual mortgage. When a
mortgage is created through the agreement of the mortgagee and the mortgager,
such contract should satisfy all the requirements of a valid contract stipulated
under the Civil Code.* This means that in order to establish a valid contract of
mortgage, the contracting parties should be capable, the object should be
specifically defined, should be possible, moral and lawful.?* In addition, the
formality requirement should be satisfied as form is a requirement to establish a
valid contract of mortgage in Ethiopia.®

2.3. Specific Requirements for the Creation of a Valid Mortgage in Ethiopia

In many jurisdictions, there are various specific requirements for the creation of a
valid mortgage. For instance, in Bulgaria mortgage can be set up over immovable
property and rights in rem.? In Bulgaria, mortgage can be valid where it clearly
identifies the creditor and the debtor, the property over which mortgage is
established, the secured claim as well as the amount for which the mortgage has
been created.® In Bulgaria, contractual mortgage is concluded in the form of a
notary deed while statutory mortgage is established upon an application by the
mortgager containing the elements of the mortgage agreement. Registration of

18 See the Amharic version of this Sub-Atrticle.

9 The Civil Code of Ethiopia, Sypranote 1, Art.1678.

2 [d See also Arts. 1714-1716 and Art. 1723(1) of the same Code.
2L [d, See Arts. 1719- 1730.

22 See DELLOITTE LEGAL GUIDE TO CROSS-BORDER SECURED TRANSACTIONS (December 15,
2016), available at https.//www2.deloitte.com/global/en/pages/legal Zarticles/deloitte-legal-
guide-to-cross-border-secured-transactions.html.

23 /d
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mortgage is mandatory for its validity in Bulgaria.?* In the Netherlands, mortgage
Is one of the most important security devices. In that country, rights of mortgage
can be created over property subject to registration. Here, properties which are
the subject of mortgage are immovable property, registered ships and aircraft.
Registration of mortgage is another indispensable requirement to establish a valid
mortgage.> In France, mortgage can be established over real estate which are
immovable properties and movables attached to an immovable property. In order
to create a valid mortgage, it must be executed by a notarized deed which must
also state the maximum secured amount. In addition, the deed must be drafted in
French.®

In Russia, mortgage is one of the security devices recognized by law to secure any
type of obligation and registration of the mortgage is a validity requirement.?” In
Spain, real estate mortgage and chattel mortgage are recognized by law. In the
case of real estate mortgage, all kinds of real estate assets such as surface rights,
usufruct rights and administrative concessions are objects of real estate mortgage
while chattel mortgage pertains to movable assets such as motor vehicles,
airplanes, industrial machinery and intellectual and industrial property. In
Spain, all kinds of obligations can be secured by means of mortgage so long as
the validity requirements are satisfied.?? There are general and special
requirements for validity of mortgage that need to be cumulatively satisfied. The
general requirements include consent of the parties, capacity, clear identification
of the main obligation, legitimate cause (the cause of the mortgage must be
lawful, moral and in line with the demands of public order).® In addition, all
types of mortgage securities (real estate and chattel) have to be executed as a
public deed before a Spanish notary and, additionally, must be filed for
registration with the property register of the place where the property is located.
In the Spanish law, if any of those two requirements is missing, no valid
mortgage is constituted. 3!

2 Iy

% [d, at 91.
% [d, at 19.
27 Id., at 105.
2 Id, at 118.
2 /g

20 /g

a1 Jg
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In Thailand, mortgage of immovable properties and certain movable properties
(such as registered machinery and vessels) is an essential security device serving to
secure any sort of obligation.®> Here, a mortgage agreement should be made in
writing and registered with relevant government authorities.®® In the case of
Chile, mortgage over real estate is among the security devices recognized. In
Chile, mortgage must be granted by a public deed and it must be registered in the
register of mortgages of the real estate register of the commune where the
property is located as a condition precedent for its validity.3*

The Ethiopian Civil Code has embodied some relevant provisions regarding
requirements that need to be satisfied in order to establish a valid mortgage. To
begin with, the contract or other agreement creating a mortgage cannot produce
any legal effect unless it is made in writing. In addition to the writing
requirement, the contract of mortgage is of no effect unless it specifies the
amount of the claim secured by mortgage in Ethiopian currency.®* This means
that indicating the amount of the claim secured by mortgage in a currency which
is not the legal tender of Ethiopia affects the validity of the mortgage.

In Ethiopia, a mortgage can be created to secure any claim whatsoever, whether
existing, future, conditional or contingent. In addition, mortgage may be created
to secure a claim embodied in a title to order or to bearer.® As to the types of
property that can be object of mortgage, it is only immovables that are charged
with mortgage®” while the Code has given a room where certain movables may be
mortgaged by virtue of special laws of Ethiopia.*® In line with this exception, the
Maritime Code of Ethiopia has provided that ships of two tons, gross tonnage
and above may be mortgaged though ship is defined to be a movable property
under Art. 3 of the same Code.*® By the same token, though the Commercial

2/d, at 130.

33 /0’

¥ [d, at 129.

% Civil Code of Ethiopia, Supranote 1, Art. 3045.
% /d, Art.3046.

37 [d, Art. 3047(1).

% [d, Art. 3047(2).

3 Maritime Code of the Empire of Ethiopia, Proclamation No. 164/1960, Neg. Gaz. Year 19,
No. 1, Art. 30.
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Code of Ethiopia has considered a business as an incorporeal movable,® a
business may be mortgaged and the source of such mortgage may be the law or a
contract which means that judicial mortgage and mortgage created by will are
missing under the Commercial Code of Ethiopia with regard to business
mortgage.*

As provided under Art. 3048 of the Civil Code, the act creating the mortgage is
required to specify the immovable mortgaged. Particularly, such act should
specify the commune where the immovable is situated, the nature of the
immovable and where appropriate the identification number of the immovable in
the cadastral survey plan. The Civil Code provides that a mortgage may be
created by a debtor or by any other third party in favor of the debtor.#? In any
case, a person cannot secure his debt by mortgage unless he is entitled to dispose
of the immovable for consideration. Therefore, if mortgage is created by a person
who is not entitled to dispose of the immovable property, the mortgage is
invalid. In addition, such mortgage cannot be valid even if the mortgager acquires
the mortgaged immovable subsequent to the establishment of the mortgage.
Similarly, mortgage cannot be established on future immovables.*

In addition to the above requirements, in Ethiopia a valid mortgage cannot be
established in the absence of registration as it is the case in other jurisdictions.
The most important question, however, is: is registration a validity requirement
for all types of mortgage in Ethiopia - contractual mortgage, legal mortgage,
judicial mortgage and mortgage created by will? The relevant article concerning
this question is Art. 3052 of the Civil Code. Sub-Art. 1 of this Article has clearly
provided that mortgage, fowever created, (emphasis supplied) shall not produce
any effect except as from the day when it is entered in the registers of immovable
property at the place where the immovable mortgaged is located. Now, the
question is: what is the meaning of the phrase “however created?” Does it mean
that registration is a mandatory requirement for the creation of a valid mortgage
whether mortgage is created by contract, will or judicial decision or an arbitral
award? It has been indicated above that the Ethiopian Civil Code has made it
clear that mortgage can be created by contract, will, judicial decision, arbitral

40 Commercial Code of the Empire of Ethiopia, Proclamation No., 166 /1960, Neg. Gaz., Year
19, No.3, Art. 124.

4 /d, Art. 171,
42 The Civil Code of Ethiopia, Supranote 1, Art. 3049.
* /d, Art. 3050.
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award and by virtue of the law. Therefore, in the opinion of this writer, when we
relate the way mortgage is created with strong message of Art. 3052 of the Code,
we can safely conclude that no valid mortgage can be established in the absence
of registration.

2.4. Can Provisional Attachment of an Immovable Property be taken as a
Judicial Mortgage in Ethiopia?

Before we give any positive or negative answer to this query, we have to first
analyze what attachment is, its source and its effects. Under Ethiopian legal
system, the word ‘attachment’ is not defined. Hence, first we have to consult
foreign materials to have a fair understanding of the term ‘attachment’. Black's
Law Dictionary defines attachment as #4e seizing of a person’s property to secure
a Judgment or to be sold in satisfaction of a judgment* Attachment order,
otherwise known as provisional seizure in civil law countries, is a measure taken
by a court of law or an arbitral tribunal, before which civil proceeding is pending
upon the application of the plaintiff. This provisional measure is widely
practiced in many jurisdictions of the world. For instance, in the USA,
attachment order may be made so as to ensure that a judgment will be carried out
where it is believed that the defendant may dissipate his assets before judgment is
handed down. In the USA, the attachment is made against the property of the
defendant which means that the measure is basically /7 rem.*¢ The purpose of
attachment in America is not to create a preferential right for the beneficiary of
the seizure in case the debtor becomes bankrupt.*’

4 The worrisome issue, however, is why is registration a validity requirement in Ethiopia as is the
case in other jurisdictions of the world? Because mortgage is the most important one of all
security devices, special attention is given to mortgage. To begin with, mortgage, as a matter of
rule, encumbers real estate which is a very much valuable asset all over the world. Therefore, to
know the exact scope of application of the encumbrance and to assure its authenticity,
mortgage should be registered. Most importantly, registration plays irreplaceable roles to clearly
understand the exact order of priority right among competing mortgagees. The interests of
third parties are also best protected where there is a system of registration of mortgages.
Therefore, it is safe to conclude that registration is a validity requirement for all types of
mortgage in Ethiopia.

4 Garner, Supranote 4, at 387.

6 Catherine Kessedjia, Note on Provisional and Protective Measures in Private International Law
and Comparative Law 17 (1998), available at https://assets.hcch.net/docs/b6b726b3-1597-
40c0-a9c6-894dd5fc9518.pdf.

47 Id, at 18-19.


https://assets.hcch.net/docs/b6b726b3-1597-40c0-a9c6-894dd5fc9518.pdf
https://assets.hcch.net/docs/b6b726b3-1597-40c0-a9c6-894dd5fc9518.pdf

JOURNAL OF ETHIOPIAN LAW - VoL. XXVII1

In Germany, there are two kinds of measures to protect assets with a view to
insuring that writs of execution can be enforced in a future date. These are arrest
and the provisional injunction. However, by arrest here we do not mean arrest of
a defendant: rather arrest is a means of blocking of the assets and property of the
debtor and is ordered by a court. In Germany, arrest is a decision of a general
kind which is valid without specifying which assets are involved. However, such
general order must be followed by an enforcement measure which may take a
variety of forms such as attachment, sequestration or special entry in the land
register.*® Here, the arrest has a particular effect as it accords a priority right over
the attached assets. The priority right is reckoned from the date of the
attachment.#® In Switzerland, too, provisional measures are recognized by law.
The term used in place of attachment is sequestration when the measure is to
recover a sum of money. Accordingly, a sequestration order is a measure which
freezes the debtor’s assets so that the creditor may be paid out of these assets if
he prevails in the litigation on the merits of the case. However, the creditor does
not enjoy any preferential claim over other creditors.®

In our own case, provisional measures are recognized under the 1965 Civil
Procedure Code. Of these provisional measures, attachment order is one. Under
the Civil Procedure Code, attachment order can be granted by the court upon the
application of the plaintiff at any stage of the civil proceeding.>* However, the
plaintiff cannot get the property of a defendant attached by the mere fact that
suit has been brought against the defendant. Rather, the plaintiff should show to
the court entertaining the case that the defendant is about to dispose of the
whole or any part of his property or is about to remove the whole or part of his
property from the local limits of the jurisdictions of the court with a view to
obstructing or delaying the execution of the decree that may be passed against
him. The applications for attachment order may be supported by affidavit
though affidavit is not always a requirement.

According to the Ethiopian Civil Procedure Code, the court cannot grant
attachment order without giving the defendant the opportunity to be heard. To

48 /d, at 25-26.
49 /d
% /d, at 39-46.

5t The Civil Procedure Code of the Empire of Ethiopia, 1965, Decree No 52/1965, Neg. Gaz.
Year 25, No., 3, Art. 51.

52 /0’
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this end, where an application to an attachment order is made the court
summons the defendant to produce security or to show cause why such security
should not be produced. If the defendant’s argument is not accepted and if
he/she fails to produce security as determined by the court, the court grants an
attachment order.5® The Civil Procedure Code also provides that attachment can
be granted against any property though there are some assets which are not
subject to attachment. In addition, attachment before judgment cannot affect
rights of persons not parties to the suit, existing prior to the attachment.
Moreover, the presence of attachment order cannot bar any person holding a
decree against the defendant from applying for the sale of the property under the
attachment in execution of the decree. Under the Ethiopian legal system,
attachment order may be given after a decree is passed where the decree holder
applied for execution and where attachment of a property of the judgment
debtor is necessary.>

In Ethiopia, both pre-judgment and post judgment attachment orders do not
give rise to priority right to a decree holder in whose favor attachment order is
granted. This is so because the Ethiopian Civil Procedure Code has nowhere
stated that attachment order gives preferential right to a decree holder in whose
favor attachment order is granted. When we see the purpose, establishment and
effects of attachment orders, be it pre-judgment or post judgment, we can
conclude that attachment order cannot be equated with judicial mortgage and
hence cannot give rise to priority right to the person in whose favor such order is
granted. In this regard, Robert Allen Sedler wrote:

The plaintiff who obtained attachment of property prior to the decree should not
be in a better position as regards execution than any other plaintiff. The fact that
the Code refers to the rights of the parties in an attachment before judgment should
not mean that after the judgment, the attachment gives the plaintiff greater [share]
than other decree holders.*

Moreover, attachment order cannot be taken to be a judicial mortgage because
the former cannot meet other requirements of mortgage in addition to the
requirement of registration. For instance, attachment order is not required to
specify the amount of the claim secured by attachment while this is a strict
requirement in judicial mortgage. Secondly, once an attachment order is given,

53 /d
S [d, Art.52.
5 See ROBERT ALLEN SEDLER, ETHIOPIAN CivIL CODE 364 (1968).
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the property attached cannot be sold by the owner of the property while a
mortgagor has the liberty to sell the mortgaged property (irrespective of the
mode of creation of the mortgage) since the mortgagee has the right to follow
the property mortgaged.*

We have to bear in mind that attachment and mortgage are mutually exclusive
because a mortgaged property can be attached as we can understand by closely
examining the Civil Code.”” We can mention some conspicuous examples in
support of this by citing relevant provisions from the Civil Code. For instance,
Art. 3068(1) of the Code states that where the mortgaged immovable is leased,
the mortgage shall apply to the rent having run from the day when the
immovable was attached. Again, when we read Arts. 3081(1), Art. 3083(1), Art
3079, Art. 3080, 3085, 3090 3093, Art. 3094 and 3095 of the Code, we can
realize that attachment comes into the picture regardless of the type of mortgage
securing the performance of any lawful civil obligation.

From the foregoing discussions, we can understand that attachment order made
by a court of law cannot in any case be equated with judicial mortgage which
means that attachment cannot confer priority right on the person in whose favor
attachment order is given.®® What is the stance of the Cassation Bench of the
Federal Supreme Court with regard to the issue under discussion? We will
examine various positions of the Bench in the following section of this piece.

3. Case Analysis and Comments
Casel

This case was litigated between the Commercial Bank of Ethiopia (herein after
referred to as “the applicant”) and Ato Walelign Ayalew and W/ro Lemech

% Civil Code of Ethiopia, cited above at note 1, Art. 3085.

57 In this regard, see Menberetsehay Taddese, 7°c2¢- Pa75 ¢4-74.70- PPa75 H7 (1998 E.C)
(Unpublished) (Available with the author in hard copy)

58 This view is supported by some legal professionals with whom | held discussions in the course
of writing this paper. For instance Judge Sintayehu Zeleke, a judge in the Federal High Court
strongly argues that attachment order is quite different from judicial mortgage. | also heard the
same arguments from other fellow lawyers. There are also scholarly works which support the
view of this writer. See Beza Dessalegn, nane: #2171 #7¢ 29269 F#9°7 15 +7% 2000 4.9°
PLLd-A MPAL FCL M7 AC 77 FodT- 0ma- $C8 AL PN 7-74F 4/1 MIZAN LAwW
RevIEW 176, 176-182 (2010).
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Lakew® (hereafter cited as the respondents). From the decision of the Cassation
Bench, we can understand that Ato Walelign lent 80,000.00(eighty thousand)
Birr to W/ro Lemech. However, the borrower failed to repay the loan on the
due date. Because of this, Ato Walelign brought suit against W/ro Lemech and
judgment was rendered in his favor. Following the judgment, the decree holder
(Ato Walelgin) filed execution application against the judgment debtor (W/ro
Lemech) before the Zonal High Court of West Gojjam, Amhara Regional State.
The decree holder applied to the court which was entertaining the execution
proceeding to transfer to the decree holder a building belonging to the judgment
debtor located in the town of Finote Selam.

While the execution proceeding was pending, the Commercial Bank of Ethiopia
applied to intervene in the proceeding as per Art. 418 of the Civil Procedure
Code alleging that the bank got the above building attached prior to the
institution of the execution proceeding by Ato Walelign since W/ro Lemech
was also the judgment debtor of the bank. The court accepted the application of
the Bank and heard the arguments of both sides. The Bank argued that because it
got the building attached by a court of law prior to the institution of the
execution proceeding by Ato Walelign, it would enjoy priority right. However,
the Zonal High Court decided in favor of Ato Walelign saying that attachment
order could not give rise to priority right. Aggrieved by this decision, the Bank
appealed to the Regional Supreme Court. Nonetheless, the Supreme Court of the
Region confirmed the decision of the lower court. Finally, the Bank appealed to
the Federal Supreme Court Cassation Bench which reversed the decision of the
regional courts. The Cassation Bench reasoned that attachment orders are judicial
mortgages as per Art. 3044(1) of the Civil Code giving rise to a priority right.
The main part of the decision of the Cassation Bench reads:

ATI° 1GRG oo(ICGA:: AIRLan(imI® PhU-F 15 4me PNCC @A aowdd
ACCT AN ho7PL0-T ho90mns (47 PAU-F hooAhT 125P +md 16 N¢L0wm-
han FhIeT PP 28 +7 1995 3.9 BHM- ACAC Chrw- T 1°75To-9°
w378 P} @E P05 D73 A2581INGE P28 Aofr- 174 +7 aohfiA
P1HE FHI7C ABENIP:: U aolF s WL 27Mm NAaoAYTF (A P1d.Boom- 1700
025 4me 18 P13 7 APCOLAY-: A28 AN MNLCE FCS @1 £7F H3L
PHhAN 2021 @E 015 D77 A25649N5 07707 +H0C BLCAT  P7IA

% Commercial Bank of Ethiopia v Ato Walelign Ayalew and W/ro Lemech Lakew, Cassation
Civil File Number 29269, 7 FEDERAL SUPREME COURT, CASSATION DECISIONS 42-47 (2007
E.C).
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NotPr N9/Weh/#PC 3044 A2LA4aoNhf@- BV £7707€ 4700 h5CE oo,
PP ol 0Py femansa:*° Which is translated into English as:

We have examined the case. As we have understood from our examination, the fact
that the applicant got the property subject to this litigation attached on the 28t of
Tikimit 1995 E.C. so that the property would not be transferred to any third party
by any means prior to the suit brought by present first respondent against the
present second applicant on the basis of contract is a fact that was not disputed by
either of the parties. If this fact is established, the request of the applicant, saying
that because it instituted suit against the 2" respondent and got her property
attached for the purpose of execution of the decree, indicates that a judicial
mortgage has been established by virtue of Art. 3044 of the Civil Code.5!

Having made the above reasoning, the Cassation Bench finally decided that the
Bank had priority right over other creditors since the Bank got the building
attached prior to the other party - Ato Walelign Ayalew. However, in the
opinion of this writer, the stance of the Bench is absolutely at loggerheads with
the spirit of both the Civil Code and Civil Procedure Code. This is because the
Civil Code has unequivocally provided that judicial mortgage becomes valid,
giving rise to priority right in whose favor it is is established, where one of the
most important validity requirements — registration - is satisfied. In Ethiopia, the
law has made it clear that the requirement of registration is not declarative in
nature. Rather, registration is constitutive since the law has stated that
irrespective of the mode of creation of mortgage, mortgage cannot produce any
effect whatsoever unless it is registered.

In addition to the Civil Code of Ethiopia, the Civil Procedure Code has nowhere
provided that attachment of property gives priority right to a person in whose
favor attachment order is granted. Therefore, the Bench made its decision
without having any legal basis. Even worse, the Cassation Bench made no clear
justification that made it boldly conclude that attachment order is equivalent to
judicial mortgage. While a court of law is expected to give adequate analysis and
reasoning when it renders a decision, the Bench reached a wrong conclusion
without any legal analysis and reasoning. As noted above, the interpretive
decisions made by the Cassation Bench are binding precedents that need to be
followed by all lower courts of the country - both federal courts and regional
courts. Because of this, the decision of the Cassation Bench has to be well
reasoned and analyzed so that the ratio decidenai of the Bench can be clear.

6 /d, at 44-45.
61 Translation mine.
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In the case under consideration, however, the Bench comfortably concluded that
attachment order is a judicial mortgage and made the Commercial Bank of
Ethiopia to unduly and unlawfully benefit at the expense of the afore-mentioned
respondent. The Bench did this without making any analysis as to what is meant
by judicial mortgage and as to how judicial mortgage is the same as attachment
order. By doing so, the Bench resorted to judicial law making which is beyond its
constitutional competence under the current constitutional order of the country.
The Bench is only allowed to lay down interpretative precedents as opposed to
law making precedents which are known in common law countries. In
contradistinction to its true role, the Cassation Bench rendered a decision which
was not contemplated by the Ethiopian law maker at the time of writing the
Civil Code and the Civil Procedure Code.

Case 2

In this case, too, the applicant was the Commercial Bank of Ethiopia while the
respondents were Ato Kinde Afraso and Ato Jibril Immam.® In this case, the
Bank argued that it was entitled to priority right by the mere fact that it was the
first person which got the building attached by a court of law. The Cassation
Bench accepted the arguments of the bank and decided that attachment order is
equivalent to judicial mortgage entailing priority right to the person who
obtained the attachment. In its decision the Bench stated that:

...... NG/Veh7 #FC 3041 A2€A1L1770- 7o hw-A AF eV’ N+7 s hv7
WRI® NGCE NLEI” CTAA: MMVI° 786 G/MAE Y A7 Ve POM®- FPA7L
TAHH NG/ Yh/tTC 3044 A28A-ANl@ AhaoAY T hGCE Pooisny, aofld?
PICEEA: BV ANC N77 TFa=1-9° oo, 7 25863 Mmm- PUT7 7€ 7-9° N5/7
NHL7 A POLOT PAIL TAHH h5CE Poviaty, Poo i aofll #4790 N°I07-

AICOLONP N PP DA% T4

The above quotation is translated into English as:

As stipulated under Art. 3041 of the Civil Code, mortgage can be created not only
by contract but it can also be created by law and by judicial decision. In this case,
too, an attachment order given by the court conferred upon the applicant a
mortgage right as provided under Art. 3044 of the Civil Code. This Cassation

62 Commercial Bank of Ethiopia v Ato Kinde Afraso and Ato Jibril Immam, Cassation Civil File
Number 39170, 8 FEDERAL SUPREME COURT, CASSATION DECISIONS 340-343(2008 E.C.).

& /d, at 359.
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Bench decided, under file No. 25863, that an attachment order granted on a
property establishes a judicial mortgage right.®

Here, too, | strongly believe that the stance of the court is absolutely wrong for
mere attachment order given against a certain immovable property cannot
establish a judicial mortgage for the reasons I gave under the above case. In
addition, another point deserves mentioning here. The Bench under this case was
not loyal to its previous decision let alone giving well reasoned and analyzed
decision since it wrongly cited file No. 25863 which was decided prior to the
case under discussion. Under file No. 25863, the litigants were the Development
Bank of Ethiopia (DBE) and the Commercial Bank of Ethiopia (CBE).%

Under that case, the DBE alleged that it got registered a certain property
belonging to its borrower on the 6™ of March 1988 E.C. while the CBE alleged
that it got registered the same property on the 23 of June 1990 E.C. The
argument of the latter Bank was that the allegation made by the DBE was false
since the seal of the registering organ was not clear. However, because the claim
of the CBE was not accepted, the lower courts decided that the DBE was entitled
to priority right. Then, the CBE applied to the Cassation Bench which confirmed
the decisions of the lower courts saying that priority is to be given on the basis of
order of the dates of the registration of the property.

This clearly shows that the Bench wrongly cited a case which does not have
anything to do with judicial mortgage and attachment of property. From this, we
can conclude that let alone giving carefully analyzed decision regarding the
essence of attachment order and judicial mortgage, the Bench did not realize that
the case it cited to substantiate its decision (under file number 30170) was
absolutely irrelevant. In sum, since the Bench made a wrong legal citation and an
erroneous legal analysis, the stance it took under file number 39170 could not
serve as precedent. Instead, it has remained (to be) a source of confusion and
uncertainty in the country.

Case 3

In this case, the applicants were Ato Tesfaye Battu and W/ro Almaz Tasew
while the respondents were W/rt Hilina Feleke, Ato Alemu Shashe and W/ro

8 Translation mine.

8 Development Bank of Ethiopia v Commercial Bank of Ethiopia, Cassation Civil File Number
25863, 7 FEDERAL SUPREME COURT, CASSATION DECISION 38-41( 2007 E.C.).
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Yeshiwork Seyoum.® The applicants instituted suit against the 2 and 3
respondents before the Federal First Instance Court in Addis Ababa. Then, the
applicants applied to the court so that the court would give an order of
attachment on a condominium unit belonging to the respondents which is
located in Woreda 4, Arada Sub-city, Addis Ababa. The Court accepted their
application and gave an attachment order on May 2, 2004 E.C. (May 10, 2012).
On the other hand, the first respondent sued the 2" and 3 respondents before
the Federal First Instance Court and got the above condominium house attached
on the 6* of July, 2004 E.C.

Then, the applicants filed an execution application on the 15" of October 2005
E.C. and pleaded for the sale of the hitherto attached condominium unit
belonging to the aforementioned judgment debtors. By the same token, the 1¢
respondent filed an execution application against the same judgment debtors and
pleaded for the sale of the same condominium unit so that the decree granted in
her favor would be executed. Then, the execution applications of the present
applicants and the 1% respondent were entertained by the execution bench
separately. Later, the execution bench ordered the Execution Department of the
Federal Supreme Court to sell the said condominium house to satisfy the decrees
of both decree holders. Because of this, two execution files were opened in the
Execution Department. At the execution Department, these two files were
consolidated. Then, the condominium was sold by auction and the proceeds of
the sale were paid to the Department by the buyer of the building.

Following the sale of the building, the present 1+ respondent applied to the court
for pro rata distribution of the proceeds between the decree holders. The court
to which the application was filed ordered the Execution Department to
distribute the proceeds of the sale of the building pro rata as stipulated under
Art. 403 of the Civil Procedure Code. However, the present applicants were
dissatisfied by the order of the court since they believed that priority right should
have been given to them in preference to the other decree holder. Because of this,
they lodged an appeal to the Federal High Court for the reversal of the order of
the low court. To their dismay, however, the appellate court confirmed the order
of the lower court and dismissed their appeal.

% Ato Tesfaye Battu and W/ro Almaz Tasew v W/rt Hilina Feleke, Ato Alemu Shashe and
W/ro Yeshiwork Seyoum, Cassation Civil File Number 106494 , Federal Supreme Court
Cassation Decision (October 8 , 2015) (unpublished) (File available with author).

~17~
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Again, aggrieved by the decision of the appellate court, the applicants applied to
the Cassation Bench of the Federal Supreme Court for reversal of the decisions
of the lower courts, since they believed that the lower courts committed
fundamental error of law. The Cassation Bench, having entertained the
arguments of both sides, confirmed the decisions of the lower courts which
means that the Cassation Bench in effect reversed its previous stances which
declared that mere attachment orders are equivalent to judicial mortgage giving
rise to priority right. Though the stance the Bench took in this case is basically
correct, the decision of the Bench is full of confusions and contradictions. It does
not show the ratio aecidendi of the Bench. In order to make those discussions
clearer, further explanations and analysis are in order.

To this end, citing the crux of the decision is important here. The main part of
the decision of the Bench in part reads:

HAANET RS 15 4md M2C ST AhGTF PustF P25 4G P35 4 MEPTs
LT NG D #FC 154(0) aowdd- A5 M10m IeP Ph7e 1A
TINIGT D NG/ YR/ BTE 3044 K3CAtoofhim- hFCe Foosm, ool oofll
TIL LTI M} SOOI A AaPALFTS 15 4 mé MY £78 PATm- Pap i ao)7-
PUL PLI” AHIA AR hoo$s NPC AomAde 1w NGV 2h D #TC
154() aowld- IRCP PATL FOHH POANTNT 9°03.00 HATT PP @77 MHCHS
0L WAs@-F TINEO7LC AFIZUF i haoAWFFG 15 4mé 30447 179078
VNI 3irA WECE Pooigy, Poo Pl oofld- hddooPA 57

Translated into English, the quotation reads:

The attachment of the property of the 2" and the 3 respondents upon the
application of the applicants and the first respondent indicates that they established
judicial mortgage as provided under Art. 3044 of the Civil Code. The right of the
applicants and the 1% respondent, in this regard, is the same except the time
difference. The purpose of giving provisional attachment order, as per Art. 154(b)
of the Civil Procedure Code, is to secure execution of the decree in case where the
plaintiff wins the case. The applicants and the 1% respondents have equally
established a mortgage right emanating from a court judgment.s®

The decision of the Cassation Bench clearly shows that the Bench consistently
confused the quintessence and application of provisional attachment order with
judicial mortgage. In addition, the stance of the Bench is against the very purpose
of attachment order and judicial mortgage. Therefore, as noted earlier in relation

 /d, at 4.
8 Translation mine.
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to case No. 1, the reasoning of the court is wrong and arbitrary since it is not
supported by any legal provision.

In contradistinction to the conclusion quoted above, the Cassation Bench (on the

same file) concluded that “aeean®i 0it? h1% +mé andbLovar NG/ 22/ RTC
154(A) oowld HOAM@ AL FAHH oowldt TINISTF@- P49t oo 999 LA TFa-
aeeage:"% which in English means “ #he fact that the applicants got the property
attached prior to the 2™ responaent does not give them priority right” ™

In addition to this, the mere fact that a decree holder got a property attached
prior to other decree holders does not give rise to priority right over the attached
property as decided by the same Bench on the 28" of July 2008 E.C. under file
number 97206.7 Again, the conclusion of the Bench is fallacious and absolutely
erroneous. This is because on the one hand, the Bench concluded that attachment
order is equivalent to judicial mortgage; on the other hand, the same Bench
concluded that attachment order could not give rise to priority right to a decree
holder who got the asset attached prior to any other creditors. This clearly
demonstrates that the Bench contradicts itself in one and the same decision.
Secondly, the Bench tried to support its decision by citing file No. 97206 which
was decided on the 28" of July 2008 E.C. This citation, however, is completely
irrelevant because file no. 97206 has nothing to do with the case at hand. To be
specific, under file No. 97206, what was attached by the order of the court upon
the application of a decree holder was money owed to the judgment debtor by
the Construction and Road Transport Bureau of Tigray Region. As a matter of
fact, in that file the Cassation Bench decided that attachment order given on a
sum of money could not give rise to priority right to a decree holder who got
attached money prior to other decree holders.

On account of this, the decision of the Cassation Bench rendered on July 28,
2008 E.C. could not be cited to support the decision rendered under file No.
106494 since the properties attached are different. Under file No. 97206, the
asset attached was money while under file No. 106494 (the subject of this
analysis) the asset attached was an immovable property. Hence, the attempt of
the Cassation Bench to relate two unrelated things was a very futile exercise. In

69 /0’
 Translation mine.

™t See Ato Amare Melkamu v Ato Kaleb Hiluf, Cassation Civil File Number 97206, 16 FEDERAL
SUPREME COURT, CASSATION DECISIONS 337-341 (2014).
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other words, the Bench failed to understand the contents of its own decisions
rendered at different times.

Though the arguments and explanations of the Cassation Bench are wrong, the
final judgment is correct since the Bench decided that the proceeds of the sale of
the building attached upon the application of the present applicant and the first
respondent be distributed pro rata as per Art. 403 of the Civil Procedure Code.
Nonetheless, the decision of the Bench cannot serve as a dependable precedent
since the Bench has not clearly underscored that attachment order is not a
judicial mortgage. Besides, the Bench did not expressly or impliedly state that the
stances it took under its previous decisions are reversed by the new decision.
Because of this, we have now two contradictory stances of the Bench which have
left us in a state of confusion.

It is known that the Cassation Bench was empowered by law to render binding
decisions (precedents) since it was believed that such binding decisions would
enhance predictability, uniformity and certainty of decisions of Ethiopian courts.
To enhance predictability and uniformity of decisions, the Federal Supreme
Court is duty bound to publish the decisions of the Cassation Bench. Because of
this, the Supreme Court has been publishing and distributing its decisions so far.
Nonetheless, though the decision of the Bench under discussion was decided by
five judges and it is binding on all courts of Ethiopia, this decision has not been
published. The effect of the omission of this decision is extremely far reaching as
it affects uniform application of the law.

Case 4

In this case, the applicant was Ato Amerra Seifu while the respondent was Ato
Adane Negede.” A certain women called Kedija Mohammed borrowed money
from Adane Negede amounting to more than 400,000.00 Birr. Again, this same
lady borrowed more than 500,000.00 Birr from Amerra Seifu. When the
repayment date under each contract was due, the borrower failed to return the
money to each lender. Therefore, each lender sued the borrower at different
times before different benches of the Federal First Instance Court. The benches
where the suits were instituted decided in favor of the lenders.

2 Amerra Seifu v Adane Negede, Cassation Civil File Number 102161, Federal Supreme Court,
Cassation Decision (January 4, 2017) (Unpublished,) (File available with author).
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After decision was made in his favor, Adane Negede found a condominium,
belonging to Kedija and got it attached prior to Ato Amerra Seifu. Amerra also
got the same building attached. Then, each decree-holder filed execution
application to different execution benches. Their applications were accepted by
the respective execution benches and the execution process was transferred to the
Execution Directorate of the FSC so that the attached building would be sold to
satisfy the decrees of the decree-holders - Adane Negede and Amerra Seifu.

The Execution Department consolidated the two files before the house was sold
by auction. Then, auction was announced and both Adane and Amerra
participated in the auction as bidders having obtained the permission of the
court. In the auction, Adane won in an auction price of 485,000.00 Birr and
claimed that he should not give anything to Amerra since he (the former) was the
one who first got the building attached. Amerra, on the other hand, prayed for
pro rata distribution of the proceedings of the sale since first attachment order
would not give priority right to Adane. Because of this stalemate, the Execution
Department referred the case to the execution bench which was entertaining
Adane’s execution application. The bench ruled that Adane was entitled to take
the whole proceedings of the sale since he had priority right by virtue of first
attachment order rendered in his favor. Because of this, Amerra lodged an appeal
to the Federal High Court (FHC) praying for the reversal of the ruling of the
lower court. However, the appellate court confirmed the ruling of the lower
court by citing the decisions of the Cassation Bench which we cited under Case
land Case 2 above.

Again, Amerra filed an application to the Cassation Bench of the FSC arguing
that the stance of the lower courts is wrong. Amerra boldly argued that the
stances of the lower courts as well as the previous stances of the Cassation Bench
(cited under Case land Case 2 above) were wrong. Adane, on the other hand
vehemently argued that the decision of the lower courts as well as the previous
stances of the Cassation Bench were correct and prayed for the confirmation of
the decisions of the lower courts. The Bench, having entertained the arguments
of both sides, decided in favor of Amerra underscoring that attachment order is
not judicial mortgage and could not give rise to priority right. In its decree, the
Cassation Bench ordered for pro rata distribution of the proceeds of the sale of
the aforementioned building belonging to Kedija.

As a rule, the stance of the court is to be appreciated since it has made it clear
that attachment order does not result in priority right since it is not the same as a
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judicial mortgage. In its reasoning part, the Cassation Bench underscored that
attachment order is a provisional measure which is not equivalent to judicial
mortgage. Nevertheless, the decision of the Cassation Bench is incomplete since
it has not analyzed the requirement of registration irrespective of the type of
mortgage. Even worse, the Bench has wrongly cross referred to its previous
decisions which are irrelevant to the case under discussion. Nor did it expressly
declare that the previous stances were wrong and replaced by this decision.

4. Concluding Remarks

In Ethiopia, any type of mortgage cannot produce any legal effect unless it
satisfies all the requirements of a valid mortgage. Owing to this, a provisional
attachment order cannot be taken as a judicial mortgage since it cannot satisfy all
the requirements of a valid mortgage. Therefore, the stance taken by the
Cassation Bench under cases discussed in Cases No. 1 and 2 above is absolutely
wrong. However, the stances the Bench took in the cases discussed under Cases
No. 3 and 4 above are correct in principle. But, under Case No. 3, the reasoning
is confusing. Even under Case No. 4, the analysis and reasoning of the Bench is
not satisfactory. Hence, in future similar cases, the Cassation Bench has to
expressly and deeply declare that a provisional attachment order is not equivalent
to judicial mortgage since the former cannot satisfy the legal requirements for the
establishment of judicial mortgage. In addition, the decisions of the Bench
should be deep and well reasoned containing a clear ratio decidendlso that lower
courts would follow without much trouble.
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" EDITOR’S NOTE: The cases which are the bases for the Case Comment presented in the
preceding pages were decided by the Cassation Bench of the Federal Supreme Court of
Ethiopia. The decisions were rendered under Cassation Civil File Numbers 29269; 39170;
102161; and 106494. The decisions under the first two file numbers have been published in
Volume 7 and Volume 8, respectively, of the Federal Supreme Court’s publication of cassation
decisions and the reader is referred to those volumes for a firsthand reading of the decisions.
The decisions of the Cassation Bench under the last two file numbers have not been published
and for the benefit of the reader they have been reproduced and attached here as part of the
case comment. These decisions of the Cassation Bench, copies of which are available with the
author, are reproduced verbatim, except changes in formatting made to fit them into the style
of the Journal.
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