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INYRODUCTION

Although Compromise, Conciliation and Arbitration were given recognition by
the 1960 Ethiopian Civil Code as alternative mechanisms of dispute setilement
in Ethiopia, the three aspects have not been put into practice excepting may be
arbitration, which, it may be said, is put into operation to some extent. Because
of the fact that these alternative mechanisms are not put into practice, or are, as
such, not tested, disputes have been, at least in major townships in Ethiopia,
been taken to public courts. Also notable is that in rural Ethiopia, and even in
some Ethiopian townships, disputes have heen and still are settled through
traditional mechanisms practiced amongst the different ethnic groups in the
country.

As stated above, arbitration as an alternative means of adjudicating
disputes has, to some extent, been put into effect in Ethiopia. Although the
Civil Code recognized arbitration as one mechanism of settlement of disputes,
however, litile has thus far been done to clucidate the provisions of the Code
on arbifration.

This modest work on “Formation of Arbitral Tribunals and
Disqualification and Removal of Arbitrators Under Ethiopian Law" hopefuily
conirtbutes something towards shading light on the provisions of the Civil
Code on arbitration. The paper is divided into two parts. The first part deals
with the formation of arbitral tribunals and the second part deals with
disqualification and removal of arbitrators. The essay comes to an end by seme
remarks in the form of conclusion.

I. FORMATION OF ARBITRAL TRIBUNALS
A, Appointment of Arbitrators

Cme of the main characteristics of arbitration is that there would be private
judges or referees that would consider and resolve the dispute(s) between the
parties as opposed fo judges sifting in courts which are appointees of the
sovereign. In other words, arbitrators are appointees of the parties or
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disputants, or as the case may be the appointees of the parties / disputants
through some kind of an appointing authority designated as such by the parties
themselves. As the reference is going to be considered and finally resolved by
the arbitrators, their appointmeni becomes very important in the sphere of
arbitration. It could in fact be said that without tho: appointment of the
arbitrators in one way or another, the arbitral tribunzl 'cannot be formed and
the agreement of the parties to refer their existing or future digputes to
arbitration cannot be executed. It would remain an agreement without effect.

Primarily, the appointment of the arbitrators constitufing the private
dispute resolution tribunal is the right of the parties, However, if the parties fail
to agree on the appointment of their private judges, they may seek a court’s
assistance. Here below we will consider situations where both parties appeint
their arbitrators, courts appoint them, when they are appointed by a third party
entrusted with such an a2ppointment, and the role of arbitrators in appointing or
choosing a chairman, 2 president, or an umpire as it may be called.

1. Appointment by the Parties

Parties may appoint their respective arbitrators  the moment they agree to
submit their existing disputes to arbitration, or may even agree on the proposal
made by one of them. The same applies when parties agree to submit their
future disputes to arbitration. The parties can, right from the moment they gave
their free consent to submit their future disputes “arising from” or “in relation
to” their main underiying contracts to arbitration, appoint their respective
arbitrators or endorse the propesal of the appointment of arbitrators submitted
by one of them which would be tantamount to appointing one’s arbitrator(s)
respectively.

The equality of the parties as stated under the provisions of Article
3335 of the Civil Code, must, however, not be forgotten with regard to the
appointment of arbitrators. The provisions of Article 3335 are so sirict that the
agregment to arbitrate is rendered invalid where it places cne of the parties in a

! The 1960 Civil Code of Ethiopia doesn't use the word “tribumal” It simply refers to
Adbitrators as individuals. Under French Law, which is the main source of Ethiopian Private
Law, the term “arbitral tribunal™ is a recent phenomenon imtended io give to arbitrators the
status of 2 collegial jurisdictional body rather than viewing it implicitly as merely a group of
private individuals. See for instance R. David Arbijtration in Interpational Trade, Khower,
Law and Taxation Publishers, Deventherf Metherhnds, 1985 p. 225,

? The Civil Code of Ethiopia Articles 3331 & 3337.
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privileged position as regards the appointment of the arbitrators.” This
presupposes that there has to be an a greement between the parties asto the
appointment but the agreement reached on cannot be valid if it puts one of the
parties on a privileged position, Professor Rene David wrote:

A restriction on the freedom of the parties would seem to be imposed in
all countries. It is imperative thal parties should be ensured full
equality in the constitution of the arbitral tribunal. A specific provision
of the law in some countries, the general principles of law in other
countries condemn a number of practices on the grounds thai they
result in a privileged position for cme of the parties as regards the
constitution of the arbitration tribunal. ¢

The “equality of the parties™ requirement imposed by Article 3335 of
the Civil Code doesn't, however, prohibit the endorsement by one party of the
list of wounld-he arbitrators submitted by the other, provided however, that the
en{iorsing party’s consent is freely given, What Article 3335 purports io guard
apainst, is that it should pot be accq:tahle where “all arbitrators are appointed
by one of the parties only,” ~ or in case of a sole arhitrator, where his
appointment was made by one of the parties without securing the free consent
of the other, or by ignering his objection as to the appointment of the sole
arbitrator.

Appointment of arbitrators necessarily involves the maming of the
arbitrators by the parties and hence the parties agreeing only on the procedure
for appointment doesn’t mean appeintment in the sense it is used in the Civil
Code. The naming of arbitrators in the agreement to arbitrate is left to the
discretion of the parties. They may agree to appoint their arbitrators in the
agreement to arbitrate or provide in their agreement for the number and
procedure of appointment and leave the actual naming for a fufure date but
before a dispute arises or until after a dispute has arisen between them. * The

ismhmmmon ethxyoftbcpm infra.

‘Rene David, Arbigstion patics ade Kluwer, Law and Taxation publishers,

sDevmthcrfN:ﬂmiands 1985 p,23
Tbid.

° Incidentally, it is commendable to note that the Civil Code uses “arhitrator” twoughout in its
singular form although in Amicle 3331 It is provided thar there may be one or several
arhitrators. 1 persomally, prefer the plural form because the sppomiment of three arbitrators
has gained so much popularity and sthe Code also recognizes collegiality.

? The Civil Code, in Article 3331(1) provides that appointment of the arbitrators may be made
in the arbitral submission or mbgequently.
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simultaneity of agreement to arbitrate and the naming of arbityators then and
there seem to be highly probable in the cases where the agreement to arbitrate
is in reference to already existing disputes. It is, however, possible even in
agreements to arbitrate existing disputes for the parties to postpone the
appointment of arbitrators until a future date. In agreements to arbitrate future
disputes, the highly probable arrangement would be that the agreement
provides for the procedure and number of arbitrators, but the likelihood would
be that the naming of the arbitrators is left until after the dispute has arisen
between the parties. Nevertheless, the possibility that the appointment is made
at the time of the agreement cannot b¢ dismissed.

Both in “compromis™ agreement i.e., the agreement to submit existing
disputes to arbitration or in the “clause compromissoire” 1.c., the agreement to
submit future disputes to arbitration, there may be advantage in leaving the
appmntment of arbitrators until after a dispute has arisen between the parties. It
is submitted, that awareness by the parties of the nature and extent of their
digputes before they appoint their arbitrators would be advantageous to them.
This is so, particularly because it enables them to select the appropriate persons
with the necessary qualification and expertise to facilitate the speedy disposal
of their disputes and to avoid the trouble of re-appointing in cases where the
pre-dispute appointed arbitrators may have died or have become incapable.

Sub-article (3) of Article 3331 of the Civil Code provides: “where the
parties have failed to specify the number of arbitratots or the manner in which
they shall be appointed, each party shall appoint one arbitrator”. This is
mtended to fill the vacmumn left by the parties in the event that they weren’t
careful encugh to fix the number of arbitrators or the procedure by which they
shall be appointed, without, of course, prejudice to the provisions of Article
3335 of the Civil Code. Sub-article (3) of Article 3331 has three limbs. The
first one is intended to cover the situation where the parties have agreed on the
procedure of appointment of their arbitrators but failed to have provided for the
number of arbitrators in which ¢ase they shall appoint one arbifrator each and
if their agreement on the manner of appointment happens to be different from
appointing one arbitrator each, without prejudice to Article 3335, it seems that
such an agreement on the manner of appoiniment is overridden by the
application of article 3331(3). If, for instance, the parties have agreed that the
arbitrators were t0 be appointed by the Ethiopian Chamber of Commerce but
failed to provide for the number of arbitrators, and how many arbitrators each
party should appoint, then they shall appoint one arbitrator each but their
agreement that the arbitrators were to be appointed by the Ethiopian Chamber
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of Commerce is impliedly rendered ineffective unless one acrgues that the
parties’ agreement as to the appointing authority should remain effective and
only the aspect of Article 3331(3) dealing with the number of arbitrators
should be given effect.

The second limb of Article 3331(3) would be that in the agrecment to
arbitrate the parties would have provided for the number of arbitrators but have
failed to agree on how they are to be appointed and may be on who appoinis
them. In such a case again, the simple way out provided by Anicle 3331(3)
would be that the parties should themselves appoint one arbitrator each. On the
other hand, if the agreement of the parties provides that there shall be

appointed five arbitrators, the parties should be able to appoint two arbifrators
each.

The third aspect of Article 3331(3) would be that in certain
circumstances the “or” in sub-article (3) of Article 3331 might need to be taken
as an “and”. Parties may fail to provide for both the number of arbitrators and
the manner or procedure of appointment in which case Anicle 3331(3) should
again be of use to remedy the situation. The more likely applicability of sub-
article {3) of Article 3331 is after disputes have arisen between the parties but
in the circumstances where there is no recalcitrance of the parties to constitute
the tribunal. '

On the other hand, Article 3333 gives the procedure of appointment,
which may be used by the parties to constitute the tribunal in cases that fall
under Article 3331(3). As Article 3333 begins with “where necessary,” one
would imagine that there 1s an implied pre-supposition that as far as possible,
the parties should try to agree both on the number and procedurs of
appointment of arbitrators. Failing such agreement, one would also imagine
that “the party availing himself of the arbitral submission” may make use of
the procedure under Article 3331(1). In such a situation, the concemned party
ghall have to specify the dispute he wishes to raise and appoint an arbitrator
and has to give notice of his action to the other party or the person entrusted
with the appointiment of arbitrators in the arbitration agrﬁement.a

The notice receiving party, or somebody authorized by him, 15 given 30
days commencing from the date of reception of the notice under Article
3333(2) within which he may appoint his arbitrators(s) failing which he loses

® Civil Code Article 3333{2).
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his right o { appointing his arbitrator and the right shifis over to the court. i
Sub-article (3) of Article 3334 may be taken as a provision of the law
empowering the parties, in their agreement to arbitrate, to modify the rules of
sub-articles (1) and (2) of the same Article. The parties can, among others,
agree 1o shorten or c¢longate the thirty days time limit or shift the
commencement of the nunniing of the limitation from date of reception to date
of dispatch.

2. Appointment By the Court
(i) Of Arhitrators

Where the parties fail to appoint their arbitrators either in the agreement to
arbitrate or subsequently, the right of appointment shifls over to the court. '°
This 15 so because af Ieast one ofthe parties, 1.¢., the o ne seeking to "avail
himself of the arbitral submission™ should, w0 set the arbitral justice into
motion, “specify the dispute he wishes 10 raise and appoint an arbitrator™! as a
corollary of which the other party or the persen entrusted with the appointment
of arbitrator under the arbitration agreement shall be given notice of his
willingness to avail himself of the agreement and his appointing an arbitrator.
"2 Tt is not until after the party or as the case may he the appropriate person
entrusted with the appointment of arbitrator is put the right fo appoint
arbitrators shifis over o the coust. Putting the notice-receiving party in defauit
would only materialize where thirty days have elapsed after he has received a
notice specifying the dispute the other party wishes to raise and the fact of his
having appointed his arbitrator. '* In circumstances where the parties may have
agreed to modify the provisions of Asticle 3334(1) & (2) of the Civil Code,
putting in defauit may matenalize i a shorter or longer time than thirty days
after reception or dispatch of the notice.

If the motice receiving party or person wanis to make use of his right of
appointing his share of arbitrator after receiving the notification given by the
other party, he can still proceed and appoint his arbitrator provided 1t is within
the limitation period of 30 days or longer or shorter period of time if otherwise
fixed by the parties. The court’s right of appointing an arbitraior becomes

? Civil Code Article 3334{1) cum 3334(2),
' Civil Code Article 3334(1).

" Civit Code Article 3333(1)

"2 Mid, sub-article (2).

¥ Civil Code Anicle 3333(1) and (2).
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exercisable after it is made certain that the notice receiving party or person has
failed to make use of the notification of the initiation of the arbitral justice.

(if} Of Presidents of Tribunals

The right of the court to appoint “an arbitrator who shall as of right preside
over the arbitral tribunal” becomes exercisable after the appointed arbitrators
have failed to agree to appoint a chairman either from among themselves or
somebody outside of themselves. '* Sub-article (1) of Article 3332 in this
respect orders that in the situations where there is an even number of
arbitrators, they shall, before assuming their functions, appoint another
arbitratar, outside their own rank, who shall as of right preside over the
tribunal. This provision presupposes zgreement between the arbitrators in
appointing the wmpire and it is when they fail fo reach an agreement as to who
shall chair the tribunzl in its proceedings leading to an enforceable award, that
the right to appoint the chair arbitrator passes over to the court. The right of
appeintment of a presiding arbitrator however, doesn’t automatically pass to
the court merely because the arbiirators have failed to agree to appoint such a
president. Although it is not explicitly provided, it seems that the arbitrators
whose number is even and who have failed to reach an agreement as to who
should preside over the arbitral tribunal report back to the parties of their
inability to agree as a consequence of which one of the parties applies to the
court for appointrent of a president. Incidentally, even in the appointment of
ar ordinary arbitrator, by the court, it should be noted that it is the party
seeking to avail himself of the agreement to arbitrate that afier putting the other
party in defanlt, applies to the court that the rest of the arbitrators, presumably
including the chairman,'® be appointed by the court.

The provision of Article 3332{1) applies where the number of
arbitrators appointed either by the parties or as the case may be by the person
authorized to appoint on their behalf is, to take the minimurm, two, i.e., where
the parties or the persons entrusted with appointing appointed one each only.
Starting from two, it could be any number as long as the number of appointed
arbitrators is even.

" Civil Code Asticle 3332, especially sub-article (3).

'* Alternasively, the court may only sppoint the arbitrators and leave the right of appointing a
president to the cont-appointtd abdtrators themselves until after they fail to apree in
appointing such a president in which case it can exercise its right of appointing the president.
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Where the number of arbitrators chosen by tha parties 1s odd, they have
to appoint the president from among themselves. '® This could be taken as an
indication that despite the number of the parties being just two, there may be
the possibility of their appointing more than one each arbitrator provided such
uneven appointment doesn’t violate the equality provision of Article 3335 of
the Civil Code. One of the parties or one of the persons or authorities In charge
of appointing the arbitrators can, therefore, agree to endorse the appeintment of
the arbitrators nominated by the other.

3. Appointment by the Person Entrusted With the Appointment

It may be appropriate, at this juncture, to at least briefly deal with the
appointment of arbitrators by a person who may be entrusted with the power of
such an appointment by the parties."” Ideally, it would be preferable if the
parties themselves appoint their arbitrators by reaching agreement between
themselves for “a major attraction of arbitration is that it allows parties to
submit a dispute to judges of their own choice; and parties should exercise this
choice directly rather than allowing it to be exercised by third parties on their
behalf,™'® However, parties cannot, in all cases of appointing their arbitrators,
among themselves reach agreernent particularly in cases where they have opted
for a sole arbitrator as distinguished from a collegial arbitral tribunal. It,
therefore, becomes imperative that “In all types of arbitration, a method of
appointing the arbitral tribunzal should be avaitable to break the deadlock which
arises if the parties cannot agree on the composition of the arbitral tribunat™ '®
As has already been observed above, the law provides for the courts to appoint
arbitrators where the parties fail to reach agreement or where one of the parties
fails to appoint his share of arbitrator whereas the other wants to avail himself
of the arbitration agreement and hence apphies to the court after giving notice
and waiting for the legally prescribed period of limitation. But the couri’s
involvement should be as a final resort and parties might want an intermediary
third party to appoint their arbitrators before finally the court, in order to
protect the interest of the party seeking to avail himself of the arbitral
submission imposes some arbitrators on them.

As stated above, the right of appointment of arbitrators, however, may
be entrusted to another person by the parties or may be one of them so that that

* Civil Code Article 3332 (2).

' This is the principte enshrined in ﬁl‘tlclﬂs 3333(1} and 3334{1) ufﬂm le Cudc

'* Alan Redfern and Martin Hunter, Lz
Sweet and Maxwell, London, 1986, p. 160

“ Thid. p. 365.




other person “may exercise the right on behalf of him/them.” Such other
person, who becomes a trustee of the pariies, exercises his right before a final
resort 15 made to the court. It, in fact, transpires from Asticle 3333(2) and
3334(1) that the trustes for the appointment of arbitrators plays the parties’ role
whenever there happens to be one. Nonetheless, it could be that first the parties
themselves try to appoint their arbitrators and if they fail entrust another person
with the appointment, but it may as well be that the parties right from the
beginning entrust the appointment of arbitrators fo 2 third person. In Ethiopia,
there is no guiding rule as to who may be entrusted with the power of
appointing arbitrators on behalf a party. Any capable person may be entrusted
with the power to zppoint an arbitrator on behalf a party. Without the
possibility of other persons being entrusted, and without losing sight of the fact
that an arbitration may be ad hoc, the two recently formed institutions, ie., The
Ethiopian Arbitration and Conciliation Center and The Arbitration Institute of
the Addis Ababa Chamber of Commerce and Sectoral Associations may be
mentioned as well-posited persons (institutions) to appoint arbitrators on
behalf parties in Ethiopia. These two institutions keep their own rosters of
competent arbitrators. For comunercial arbitrations, the Nationai and the Addis
Ababa Chambers of Commerce may also be entrusted.

As is In use in very many countries the world over, particularly in
relation to international commercial arbitrations, professional institutions may
also be entrusted with the power to appoint arbitrators. Professional Institutions
are, to mention just two of them, organizations like the Institute of Chartered
Arbitrators and the Intemational Bar Association.

On the other hand, on the regional or international plane, there are
arbitral i nstitutions, w hich may assist in appointing a rhitrators. S uch arbitral
mstifutions include, the International Chamber of Commerce (ICC), the LCIA
{The London Court of International Arbitration) the LMAA (The London
Maritime Arbitration Association), The Kuala Lumpur Regional Center for
Arbitration, The Hong Kong International arbitration Centre, The Cairo
Regional Centre for Interpational Commercial Arbitration, The Spanish Court
of Arbitration, The American Arbitration Association (AAA), and The Inter-
American Arbitration Commission, and the Iniemational Cente for the
Settlement of Investment Disputes( ICSID),

¥ See generally Redfern and Huater, Supra, footnote #18 pp. 160 £t Seq. See also Rene
David, Supra footnote #4 p. 230
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The discussion above, might possibly Fead to the view that * persons”
entrusted with the appointment of arbitrators should only be a juridical onre as
opposed to a physical person. There is, nevertheless, no indication in the Civil
Code that the “persan” to be entrusted with the appointment of arbitrators need
necessarily be juridical. There appears to be no reason why the parties,
provided they agree, cannot entrust the appointment of their arbitrators to
another third party who is a physical person.

4. Appointment by the Court in Cases of Defaunlt

It is not only in situations where the parties have failed m their submission fo
provide for the appointiment of arbitrators or fail to agree on the appointment of
arbitrators subsequently that the court’s assistance in appointing is sought.
Article 3336(1) of the Civil Code in a mandatory fashion® provides that
“where an arbitrator refuses his appoiniment, dies, becomes incapable, or
resigns, be shall be replaced by the procedure prescribed for his appointment in
accordance with the provisions of the preceding Articles.” According to this
provision, appointment of an arbitrator in replacement of one who has aiready
been appointed by the parties but becamse of the latter’s refnsal fo accept the
appointment, death, post appointment incapacity, or resignation, the tribunal
couldn’t have been formed though Articles 333land 3335 come inte
application to fill the gap created. On the other hand, a look at those Articles
reveals that appointment in accordance to them is either by the parties,
arbitrators, the court or the person entrusted with the power of appointment of
an arbitrator. Leaving aside appointment by the partics, by the arbitrators, and
by the person entrasted with the power, it may be worthwhile, at this juncture,
to look at the power of the court in appointing arbitrators in cases of refusal,
incapacity, death or resignation of an already appointed arbitrator.

The parties 1o an agreement to arbitrate or even disputing ones may
have agreed and named or appointed some p ersons w ho they believe would
resolve their dispute. Unless one thinks of such naming of arbitrators after
securing the consent of the would-be arbitrators, there may be the possibility
that one of the named arbitrators may refuse to take the appointment. As a
result, there may be created a vacancy that needs to be filled. Failing the
agreement of the parties to fill such a vacancy or in case of impossibilities for

' However, it would be lmportant to note that mandatory ness of Article 3336 of the Civil
Code doesn’t scen to be absolute. The provisions of the Article are in fact subject 1o the
parties’ modifieztion if and when they think fit.
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the parties to do so, it should be the court that should be given the power to fill
the vacancy there by assisting in the constituting of the tribunal,

Where an arbifrator who presumably has been appointed by the pasties
dies, the incident automatically affects the constitution of the tribunal. This
could happen immediately after the appointment of their respective arbitrator
by the parties but before a third arbitrator, who, as of right, will preside over
the tribunal is appointed. In such a situation, the single left arbitrator cannot
exercise his right under Article 3332(1). Under the provisions of the latier
Ariicle, the right is given to both arbitrators to be exercised simultaneously and
jointly i.e., by reaching an agreement as to who should be presiding over the
arbitral proceedings. It may also be that the death of one of the arbitrators
appointed by the parties or by the court whose number is odd may occur before
they have appointed a chairman arbitrator from among themselves in which
case their number would . definitely be reduced to and becomes even and
consequently either Article 3332(1) should come into application or a
replacement appointment shouid be made in the section under consideration by
the court although it could as well be made by the parties themselves.

The court’s assistance in appmntmg an arbitrator may also be sought
when an arbitrator becomes mapahle after he has been appointed. It should,
however, be noted that there seems to be an overlapping between the
application of Article 3336(1) on the one hand and that of Article 3340(1) cum
3336{2) on the other. According to Article 3336{1), it seems that where an
atready appointed arbitrator becomes incapable, his case comes under default.
Hence, he could be replaced either by the parties or the arbitrators or the
person entrusted with the appointing of the arbitrators. Failing agreement
between the parties, the arhifrators, or persons entrusted with the power to
appoint, then the power to appeint shifts over to the court at the regnest of one
of the parties or the party wishing to avail himself of the arbitral agreement.
Pursuant to Article 3340(1) cum 3336(2) on the other hand, the sitzation where
an arbitrator becomes incapable constitutes a legal ground for disqualification
and in such a case, the court may only mzke replacement appointment. Though
sub-article (3) of Article 3336 states that the provisions of Article 3336 may be
modified by the agreement of the parties anyway, the couri’s assistance could

2 The term “becoming incapable” does not necessarily denote the techmica] legal meaning it
usually carties in lepal texis. In particutar, th:waythcmrm“bwmungmcacpablc"'
employed in Article 3336(1} gives it a broader meaning which embraces illnsss ather than
insanity, judicial or lepal interdiction etc.
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siill be sought in appointing replacement arbitrators even if it is because of
disgualification which is going to be considered later.

‘Where an arbitrator resigns after he has accepted his being appointed but
before he has started discharging his duties or even after he has started
discharging his duties as an arbitrator, a replacement appointment may be
made by the courl. Before summing up my discussion on replacement
appointment of arbitrators by the court on default grounds, under Article
3336(1), it may be said that sub-article (1) of the Article deals with two
voluntary and two involuntary grounds as causes for replacement of arbitrators.
Accordingly, refusal to accept one’s appomntment and resignation could be
categorised as voluntary causes for replacement of an arbitrator whereas death
and incapacity may be categorised as involuntary. It must not be forgotten that
the provisions of Article 3336, in general, are not mandatory in the strict sense.
They may be modified by the parties” agreement as stated in sub-article (3) of
the Article.

At this juncture, it may be necessary to consider the relationship
between the provisions of Asticle 3336 and Article 3337, The latter Article in
its first sub-article provides: “whers the arbitrator has been named in the
arbitral submission, and the parties do not agree on who is o replace him, the
arbitral submission shall lapse.” What does this mean vis-2-vis the provisions
of Article 33367 If the provisions of article 3337 were to be given effect, when
would the provisions of Arficle 3336 come into application? In other words, if
an arbitrator has been named in the agreement to arbitrate and there arises the
need to replace himn because of the taking place of one of the reasons under
Article 3336(i), and the parties do not agree on who 1s to replace him, does the
arbitral submission lapse in the absence of a modifying agreement between the
parties? Or can one of the parties, more likely the one wishing to avail himself
of the arbitration agreement, apply to the court for a replacement appointment?
In sub-article (2) of Article 3337, the law makes it clear that an agreement to
arbitrate future disputes should be treated differenily. In contradistinction to
the situation where the parties agree to submit an existing dispute to
arbifration, an agreement to submit future disputes to arbitration does not lapse
in case the parties did not agree on who is o replace him if an arbitrator is
unable to discharge his duties bocause of any of the reasons provided for in
sub-article (1) of Agticle 3336. However, sub-article (2) of Article 3337 is
qualified and the agreement to submit future disputes shall only remain valid,
if at the time a dispute arises the ground that gave rise {o the inability of the
arbitrator to discharge his duties has ceased. A ccording to sub-article {2} of
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Article 3337, therefore, the application of the provisions of sub-article (1) of
Article 3337 is limited to cases of agreements to arbitrate existing disputes.

Accordingly, if one limits himself to arbitration of existing disputes, and
the d isputants fail to a gree on who is to replace an arbitrator who has been
named in the agreement to arbitrate, and the parties did not, by agreement, set
aside or modify the seemingly mandatory provision of sub-article (1) of Article
3337, it is provided that the arbitration agreement lapses and the party secking
to avail himself of the arbitral submission cannot apply to the court for a
replacement appointment.

There is nothing clear as to whether Article 3337(1) 1s applicable only
to cases where there is only one arbitrator as distimguished from a tribunal
constituted of “several” arbitrators although the definite article “the” used in
that sub-article seems to indicate that it is. It is highly probable, however, that
sub-article {1) of Article 3337 is limited to sole-arhitrator cases because in
cases where there is appointment of at least one arbitrator each by the parties,
the likelthood of the application of the sub-article under consideration is
remole in that each party would be replacing his arhitrator who refuses to
accepl his appointment, dies, becomes incapable, or resigns. If the parties fail
to agree on who replaces their sole-arbirator appointed to resolve their existing
dispute, therefore, their submission shall lapse on the strength of Article 3337,

B. The Number of Arbitrators

The Civil Code in Asticle 3331(2) states that the parties may, in the agreement
to arbitrate, provide that there shall be one or several arbitrators. This may
automatically be taken as a legal provision giving the parties the freedom to
submit the resolution of their dispute to one or three or more arbitrators. It, in
other words, gives the discretion to the parties on whether to submit their case
tc one private judge (a sole arbitrator) of their choice or to a tribunal
constituted of three or more odd-numbered arbitrators the chairman of which is
to be chosen either from among themselves or from ocutside depending on the
number of arbitrators appointed by the parties.

it is important to note that there is no provision of the law that limits the
number of arbitrators to be chosen by the parties. It, therefore, follows that the
maximum number of arbitrators to be appointed, is left to be fixed by the
parties as conveniently numbered as they think fit for the quick and just
disposal of their case, without ignoring the possibility that the parties may go
for a sole athitrator.
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One thing to be noted is that the Civil Code implicitly reflected its
preference for a panel of three arbitrators™ in comparison to a sole arbitrator™
or an odd number of arbitrators, which is more than three. This is indicated in
Article 3331(3) of the Civil Code wherein it is provided “where the submission
fails to specify the number of arbitrators or the manner in which they shall be
appomted, each party shall appoint one arbitrator” This, of necessity, leads to
the application of Article 3332 which is to the effect that the twe arbitrators
appointed by the parties will have to appoint another third arbitrator™ who
shall as of right preside over the arbitration tnbunal. Together with the
president, therefore, the arbitral tribunal would be constituted of three
arbitrators. The procedure for appointment provided in Aricles 3333 and 3334
of the Civil Cede also consolidates the stand taken in Article 3331(3).

On the other hand, though the Civil Code’s preferred number, at leest
imphiedly, seems to be three arbitrators for a tribunal, in general however, it is
important to note that the Code, I onie way or another, tends to go for uneven
number of arbitraters thereby avoiding the “possibility of a deadlock and the
attendant dilatory tactics."*® This is manifested in the Code’s imposition on the
appointed arbitrators either by thc parties or persons in charge of their
appointment or even by the courts whose number is even, unless the parties
have agreed otherwise, to appoint another arbitrator {outside themselves) who
shall as of nght preside over the arbitral tobunal and whose addition makes

the number of the arbitrators on the tribunal odd thereby facilitating decision
by majority.

IL. DISQUALIFICATION REMOVAL AND REPLACEMENT OF
ARBITRATOR

A. Disqualification.

% Professor Rene David advocates that there are advantapes in having a tribunal constituted of
more than one arbitrator. See David, Supra footnote # 4, pp 224-225,

# professor David as well as Redfern snd Humter alse share the view that having a single
arbitrator may be zdvantageons when it comes to the payment of fees to the arbitrators and the
difficilty of pooling arbitrators topether for meetings or hearing and speed in giving an award
ete. See p. 224 of David and p.157 of Redfern and Hunter.

® | am referting to him as 2 “third arbitrator™ although it may be arguable that it would be
more appropiiate to call him the president, the chairman or winpire, Nevertheless, it is also
important to note that thers i3 no code-based special role he plays other than presiding over the
tribunal.

* Jean Robert and T homas. Carbenneau, The
S204pl2-16

b Law of Ashitraiien, New Y ork, 1983,
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In addition to the grounds for replacement of an arbitrator for his defanlt, this
is as used in Aricle 3336 of the Civil Code, which may either be voluntary or
involuntary as the case may be, there are other’ reasons for which an arbitrator
mnay either be disqualified or removed.

As has already been discussed, by virtue of the provisions of Asticle
3336(1) of the Civil Code, there is 2 procedure for the replacement of an
arbitrator who refuses to accept his appointment, who dies afier having
accepted his zppointment, becomes incapable after his appoimtment or resigns
after having accepted his appointment. Arficles 3340-43 on the other hand,
provide for the grounds that may cause the disqualification and removal of an
arbifrator and the procedure to be followed in putting into effect removals and
disqualifications. As has already been hinted, there is much in common
between what Article 3336 provides by way of the grounds and the
replacement procedure of an arbitrator in case of his default on the one hand
and what Articles 3340 et seq. on the other provide on the disquahfication and
removal of an arbitrator. Despite the similaribes between the provisions of
Article 3336 and those of Articles 3340 et seq., yet these are cbservable

differences between replacement for default and disgualification and removal,
which merits to be discussed herein below,

{i} Grounds of disqualification

Article 334((1) of the Civil Code lays down a number of reasons why an
arbitrator may be disgualified some of which, o state again, did appear in the
provisions of Article 3336(1). The grounds enumerated under the provisions of
sub-articles {1)84(2) of Article 3340 are: minority, conviction by a court,
upsound mind, illness, absence, impartiality, independence and any other
reason sufficient to indicate the inability of the arbitrator to discharge his
functions properly or within a reasonable time. Each ground deserves to be
considered separately and below is an attempt made in that line.

a) Minority of an arbitrator

Mention has already been made that even though “any person may be
appointed as an arbitrator” the effect of such a wide and ungualified provision
seems to have been curbed by the provisions dealing with disqualification of
an arbitrator. It therefore follows that a minor appointed as an arbitrator may
later on be disqualified merely because he is not of age. What one should bear

T Gee the discussiunhbnpp 9-10 abowve that indicates thai the grounds for replacement may
overlap with that of disqualification and remeoval.
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in mind here is that unless one of the parties, presumably the one entitled by
law to avail himself of the disqualification applies to the court to that effect, a
minor arbitrator need not be disqualified merely becanse he is not of age. To
repeat what has already been said earlier, there is no positive requirement of
capacity latd down in the atbitration provisions of the Civil Code unless one
argues that the requirement is there by implication. Although there is the risk
of disqualification in as much as an arbitrator didn’t attain the age of 18, a 15
years old boy could however be appointed an arbitrator and the award he
renders could be enforceable, As distinguished. from the application of Article
1808, here, it is one of the parties that should apply for disqualification and not
the minor arhitrator. An arbitrator m ay, however, avail himself o fhis being
ncapable to intiate the replacement under Article 3336(1) of the Civil Code,

b) Where an arbitrator has been convicted by a conrt

An arbitrator may be disqualified if he has previously been found guilty of a
crime. This is clearly 2 very wide ground that may be said embodies any crime
for which an arbitrator whose disqualification is being sought has been
convicted and the record of which has been kept. Normally, one would have
thought of crimes like bnbery, comuption, breach of trust and others akin to
such crimes to be the most relevant types of crimes justifving the
disqualification of an arbitrator. However, according to the phrase used in
Articte 3340(1) of the Civil Code, there seems to be no distinction between the
nature and/or gravity of the offence for which an arbitrator has been charged
and convicted. It seems the presentment of a record of conviction of any crime
wonld be sufficient to warrant disqualification for the purposes of Asticle
3340(1) of the Civil Code.

As a ground warranting disqualification, one also would wonder if legal
interdiction (this would be consistent with capacity provisions of the Civil
Code) may fit into the sitvation envisaged under Art. 3340{1). A legal
interdiction signifies the circurnstances in which the law withdraws from a
person the administration of his property as a comsequence of a criminal
sentence passed on him’® and penal laws determine the cases in which a person
is to be considered as interdicted.”® In our case, the relevant provision of The
Criminal Code of the Federal Democratic Republic of Ethiopia 2004 iz Article
123 and it provides:

* Civil Code, Article 330(1).
* Civil Code, Article 380(2).
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Where the nature of the crime and the circumstances under which the crime
was committed justify such an order and the criminal has, by his unlawful
act or omission shown himself unworthy of the exercise of any of the
Jollowing rights, the court may make an order depriving the offender of:

a) his civil rights particularly the right to voie, to take part in any
election, or to be elected to a public office or office of honour, o be
a witness to or a surety in any deed or document, to be an expert
witness or to serve as an assessor; or

b of his family rights particularly those conferring the rights of
parental authority of tutorship or of guardianship; or

¢) his rights 1o exercise a profession, art, frade or o carry on any
industry or commerce for which a licence or authority is required.

In Article 3340(1) 'of the Civil Code, "conviction by a court” is not
gualified as to whether the conviction must be coupled witl: the deprivation of
the rights mentioned in Article 123 of the Criminal Code in which case it may
have to be taken literally. If it is to be taken literally, it doesn't matter whether
the criminat court that has convicted the arbitrator whose disqualification is
being sought has gone further to find the previous criminal (the present
arbitrator) to be unworthy of the exercise of his civil rights or may be to put it
more aptly, to be appointed as an arbitrator.™

According to Article 3340(1) of the Civil Code, therefore, an arbitrator
may be disgualified if the penalty or the measure pronounced in the judgment
by which he has been convicted has been entered in police record in cases
where such an entry is required by law and in accordance with the order
relating there to.”' Of course, the party seeking to disqualify the arbitrator
should have had access to police record provided he meets the requirement of a
person having a justified interest in them which again is determnined by the law
rcferr?lzi io in sub-article (1)} paragraph (1) of Article 156 of the Criminal
Code.

¥ If analogy is permissible, or there may be forwarded an argument that the rights eaumerated
under Article 123{a) of the Criminal Code are nnt exhaustive, then the right of being appointed
as an arbitrator should, I think, come under that sub-article.

* Criminal Code, Asticle 156 (1).

* Paragraph {2) of Axticie 156{1) of the Criminal Code.
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An arbitrator, can validly ebject to his being disqualified on the ground
of criminal conviction if he had been re-instated and his conviction cancelled
pursuant to Articies 232-237 of the Criminal Code. In general, it doesn't seem
to be an easy task for a party to prove his allegation of the past criminal
coaviction of an arbitrator whom he is desirons of having disgnalified. In the
event that the party seeking the disqualification of an arbitrator on the ground
of past criminal conviction fails to prove his allegation, it may be argued that
the concemed arbitrator would remain on the fribunal. On the other hand,
there is also the possibility of the arbitrator being removed from the tribunal
and be replaced by another arbitrator immediately after an allegation of past
criminal coaviction bas been tabled. The latter argument may be strong
especially taking into consideration the time lost in proving and/or disproving
past criminal conviction of an arbitrator whose disqualification is being sought.

¢} Where an Arbitrator is of Unsound Mind

The other ground for disqualification of an arbitrator is if he/she is found to be
a person of unsound mind. This generally expressed ground couid, however,
cause debate z2s to whether it refers to somebody who is notoriously insane or
whether it's alsc applicabie to 2 person who is mentally unbalanced. The law
deems a person to be notoriously insane where by reason of his mental
condition he is an inmate of a hospital or of an institution for insane persons or
of a nursing home for the time for which he remains an inmate.>* In the rural
areas, i.€. in communes of less than two thousands inhabitants, the insanity of a
person shall be deemed to be notorious, where the family of that person, or
those with whom he lives, keep over him a watch requested by his mental
condition and where his iihcrt;{ of moving about is, for that reason, restricted
by those who are around him.?

Where the case of an arbitrator whose disquatification is sought on the
ground of being a person of "unsound mind” happens to be notorious, then the
procf of his insanity might not, as such, canse difficulty thanks to the two Civil
Code provisions above-menticned 1.e. Arts 341 and 342, It would be a matter
of ¢btaining evidence as to the mental ¢ ondition o fthe concemed arbitrator
from a hospital, or an institution for insane persons or from a nursing home. If,
on the other hand, the concerned arbitrator happens te be from the rural area,

#article 341 of the Civil Code.
# article 342 of the Civil Code.
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evidence may be obtained from his commune (may be from his local Peasant
Association or a Cooperative Society?).

Omn the o ther hand, i f the i nsanity o f the arbitrator one o fthe parties
wants to have disqualified is not notorious, the proving of the “unsound” status
of the concerned arbitrator’s mind might not be very easy. In urban context,
the situation might be such that the concerned arbitrator may have been, once
in 2 while visiting a m ental hospital or institution as an outpatient in which
case there may be the possibility of obtaining medical evidence from the
hospital or institution visited by the concerned arbitrator. On the other hand, if
the concemned arbitrator has never been to a mental hospital or institution, but
vet people in the community he lives and/or works regard him as a person of
“unsound mind,” then proving his mental condition might not be easy. Even in
such circumstances, however, resort may be had to the Urban Dwellers'
Association or Kebele Adminisiration of the urban centre wherein the
concerned arbitrater lives, or in rural commusities to the concerned Peasants’
Association and/or Cooperative Society. How far such non-medical evidence
may be a conclusive proof to have an arbitrator disqualified on the ground of
being a person of "unsound mmd," however, becomes an issue by itself
Going back to the provisions of the Civil Code that deal with ¢ apacity, one
notes that where the insanity of a person is not notorious, juridical acts
performed by such a person may not be impugned by himself on the grounds
of his insanity’® unless he can show that at the time he performed them, he was
not in a condition to give a consent free from defects.®

Subject to the exception in Articles 349 and 350 of the Civil Code, therefore, if
& person whose insanity is not notorious cannot invalidate his acts, can a party
to an arbitration proceeding have an arbitrator disqualified on the ground of the
latter being of "unsound mind" where such "unsoundness” is not notorious? Is
the phrase "unsound mind" equitable with insanity? Who is to determine the
truth of the allegation that an arbitrator is a person of "unsound mind" to bring
about the desired disqualification? Is it the tribunal itself? Should the request
to have an arbitrator disqualified on the ground of his being a person of
"unsound mind” be submitted to a court? These and similar other guestions
remain vnanswered since there is no provision in the Code that addresses them.

d) Where an Arbitrator is 111

* Article 347(1) of the Civil Code.
* Ibid. sub-article {2).
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Pursnant to Article 3340{1) of the Civit Code, illness may also constitute a
ground for disqualification of an arbitrator. As no indication as to what sort
of illness may be taken as a valid ground to disqualify an arbitrator is given by
the Code, it may possibly be said that any illness other thar mental jliness
which is treated separately, and which has already been discussed above, may
be taken as a ground for having an arbitrator disqualified. "Tliness" as a
eround to justify the disqualification of an arbitrator appears to bean even
more awkward ground relative to "unsound mind” as a ground. To envisage
the application of illness as a ground for disqualification, the situation may be
such that the concemed arbitrator might want to continue fo serve on the
tribumal pretending that he is healthy but in actuality he is ill. This might
sound unlikely but it may sometimes happen becanse of the fees to be paid to
an arbitrator. The more likely imaginable circumstance in relation to illness
would be where an arbitrater is no longer able to regularly appear for
meetings of the tribunal or generally unable to discharge his responsibilities as
a member of the tnibunal. There may also be the possibility that the ailing
arbitrator submitied a resignation letter to the mbunal and to the party that
appoimted him with the view to voluntarily trigger his being disqualified and
being replaced by another. Application to have an arbitrator disqualified also
may possibly be submitted by the party who appointed the ailing arbitrator in
the circumstance where the concemned arbitrator struggles to continue to serve
on the tribunal with the hope that he will soon get well and resume rendering
the services expected of him.

In general, and as stated earlier on, illness as a ground for
disqualification consists in situations where an arbitrator is not healthy and as
result cannot attend the meetings of the arhitrators and moreover, the
proceedings of the arbitral tribunal. If the tribunal cannot effectively continue
to discharge its duties because of the non-appearance of one of the arbitrators
due to illness, the procedure would be to adjourn the hearings and/or meetings
may be once or twice.

Nevertheless, since it would definitely be detrimental and unfair to the
parties if the resolution of their dispute is to be dragged indefinitely because
of the iliness of one of the arbitrators, it would become appropriate for the
entitled party to apply to the tribural or "another authority”, where there is
one, to have the 1l arbitrator disqualified.

€) Where an Arbitrator is absent
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To begin with, it is not clear whether "absence® in Article 3340(1) of the Civil
Code is used in reference to failure to attend the arbitral proceedings and/or
meetings of the arbitrators, or the technical legal circumstance where an
arbitrator has disappeared and has given no news of himself for two years and
hence is declared to be absent.”” In any event, and despite lack of clarity in its
meaning, "absence" is mentioned in Article 3340(1) of the Civil Code as one
of the grounds to disqualify an arbitrator.

If the word "absence” in Article 3340(1) of the Civil Code is intended
to cover the situations where the arbitrator fails to attend meetings and/or
proceedings; then the absence could be due to menial illness or another type of
illness that may suffice to cause disqualification. "Absence” if it is in relation
to failure to attend meetings and/or proceedings could also be attributable to
any other reason that debars an arbiirator from discharging his functions
properly or within a reasonabie time. In other words, the arbitrator could still
be around but is unable to attend meetings and! or proceedings regularly.
Failure to attend just one very important preliminary meeting of the arbitrators
may possibly result in having the absentee disqualified for the purposes of
Article 3340(1) of the Civil Code unless the parties are convinced that the
absentee arbitrator is kind of a key person for the resolution of their dispute
and would accordingly wait and see if he could resume his functions seon.

On the other hand, if absence In Article 3340(1) is in reference to the
technical legal situation covered by Articles 154-173 of the Civil Code,
starting from the very first article., i.e. Article 154, there should at least be a
lapse of time of two years since the last news about the person purported to be
absent has been heard from him. After an application has been submitted to a
court of jurisdiction, there will also, of necessity, be lapse of time, which
probably would push the time until the final declaration of absence is made.
The question would, therefore, be could parties to a dispute be patient enough
to wait for longer than two vears and until a declaration of absence is made to
have the absentee arbitrator disqualified? The answer to this query should
naturally, be in the negative. This is so simply because if parties should wait
for longer than two years to have an absentee arbitrator disgnalified; then
arbitration process cannot but be taken as a means of speedy resolution of
disputes. It, therefore, follows that "absence" in Article 3343(1) cannot be in
reference to the declaration of absence at least with respect to the
disqualification of an arbitrator appointed to reselve an existing dispute.

¥ Article 154(1) of the Civil Code.
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However, there may be the possibility of the term "absence”™ used in Article
3340(1) in reference to the legal circumstances covered by Article 154-177 of
the Civil Code if the arbitrator to be disquahified on the groumd of "absence”
was appointed to resolve a future dispute.

fy Any Other Reason That Renders an Arbitrator Unable to
Discharge His Functions Properly or Within a Reasonable Time

Without prejudice to the grounds considered above, Article 3340(1) 1n its latter
limb also recogmizes “any other reason vendering an arbitrator unable to
discharge his functions or within a reasonable time™ to be a ground for
disqualification. This latter limb of Article 3340(1) is so wide and may be
taken as accommodating very many reasons. The following tmay be counsidered
as few of the possible grounds that may fit into this last limb of Article
3340(1).

1. Detention and/or imprisonment,. Where an arbitrator is imprisoned for
sometime, this fact may be taken as a factor adversely affecting his ability to
attend the arbitral proceedings and/or meetings of the arbitrators. The detention
and/or imprisonment may be for a brief period of time. Nevertheless, however
brief the period may be, it might sl render the concerned arbitrator unable to
discharge his functions within a reasonable time.

2. Fulltime engagement otherwise. Where an arbitrator is fulltime engaged

otherwise, and is, as a result, unable to discharge his fimctions of being an
arbitvator, this very situation may be taken as sufficient enough to constitute a
ground for disqualification.

3. Insurmountabie Personal and/or Family Froblems, Where an arbitrator
is faced with an insurmountable personal and/or family problem and is unable
because of that to discharge his functions or within a reasonable time the
situation in which the concemed arbitrator finds himself may be a sufficient
ground to have him disqualified. Blanket as the last limb of the provisions of
Amicle 3340(1) i1s, any reason, which could not be imagined now, may be
invoked to have an arbitrator disqualified as long as the concerned arbitrator is
totally unable to discharge his functions as an arbitrator because of that reason
or though he may be able to discharge his functions, is unable te do so within 2
reasonable time because of the same reason.

g) Partiality of an Arbitrator
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Unfortunately, the Civil Code doesn't provide the definition of partiality or
impartiality. Nor does the Code provide any clue as to what circumstance or
which factors constitute cases of partiality. We may, therefore, be forced to
look elsewhere in order to be ahle to get some ideas as to what "partiality” may
mean ot those factors that constitute it. To begin with, “the concept of
partiality may be concerned with the bias of an arbitrator either in favour of
one of the parties or in relation to the issues in dispute™”. Partiality would be
the state of mind, which is harboured by an arbitrator and which dictates the
cutcome of the proceedings so much so that the arbitrator whose impartiality is
challenged would decide or propose to decide the case in front of him
favouring the party te whom he is predisposed and naturaily against the party
about whom he is biased.®® A partial arhitrator would be dictated by his bias
instead of being led by his conscience and judgment in disposing of the case.

The itnpartiality of an arbitrator may also be challenged where an
arbitrator exhibits prejudice against one of the parties to the dispute or one or
more of the issues in the dispute. At the end of the day, however, both bias
and prejudice may be taken as meaning the same thing, at least for the
purposes of challenging the impartiality of an arbitrator,

An arbitrator who is personally interested in the outcome of a case in
front of him or whose interests would be adversely affected by the outcome of
the case may also be predisposed in such a way that his conducts would be
telling that he is biased against one of the parties or one or more of the issues
in the dispute.

In somne respects, the partiality of an arbitrator may also be infarred
from the conducts he openly exhibits in the course of the arbitral process.
Clear and indubitable animosity, for example, of an arbitrator, presumably
against one of the partics, may be a sufficient cause to challenge that arbitrator
on the ground of partiality. For that matter, any improper conduct and detected
improper motives exhibited by an arbitrator may alse be taken as sufficient to
challenge and possibly to warrant the disqualification of an arbitrator on
account of impartiality.

Although the relationship an arbitrator has had or is currently having or
may be contemplating of having in the future with one of the parties, primarily
affects the independence of an arbitrator, in many instances, however, the bias

3 Redfern and Hunter, supra footnote # 18, p.171.
39 Thid. 3™ edition, 1999, Para. 4-52.
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or prejudice or the partiality because of which an arbitrator may be challenged
may also arise from relationships. In other words, the bias or prejudice an
arbitrator may be accused of may simply be because of no other reason but the
refationship between the challenged arbitrator and the party he tended to
favour. According to Redfern and Hunter: “impartiality is a much more
abstract concept than independence in that it involves primarily a state of mind
which presents special difficulties of measurement."*® Incidentally, impartiatity
is by far the most important ground for which an arbitrator may be disquatified
since “justice must be beyond all suspicien as te the independence and
impartiality of the judges, and this basic principle of justice in the court is no
less fundamental in the case of justice administered by an arbitral tribunat.™"
Impartiality becomes even more glaringly important because of the general
tendency of party-appointed arbitrator’s misconcepticn of his rele as he “will
approach the examination of the dispute with some prejudice in favour of the
party who has appointed him and it may even happen that in some cases,
especizlly if he is not a lawyer, he will conceive his role as that of an advocate
rather than a judge™. A party-appointed arbitrator, however, "is not a
partisan"* Arbitration being a private mechanism of dispute seftlement, it is,
on the other hand, submitted that parties may want that their arbitral
adjudication to proceed in sori of a pariisan way. This may be achieved by the
parties agreeing that "one arbitrator shall be an umpire and the other arbitrators
as mere advocates and representative of the parties who have appeinted
them" * It is believed that parties are at liberty to do so and consequently, it
wonld only be pessible for them to challenge the impartiality of the urpire and
they cannot raise that of the other advocate arbitrators. Professor David is of
the opinion that partisanship in arbitration proceedings may still be tolerable
but on condition an arbitrator avoids dishonesty:

It is fundamental that this showld be done openly. A party cannot be
prevented from choosing an arbitrator a person who will consider his
case in o friendly way, but in this case it cannot be p ossible for the
other party as well to designate an arbitrator a person devoted to his
interest, What is unacceptable is concealment, which would result in
the inequality of the parties. Also forbidden of course is dishonesty, As

* Thid. Para. 4-51

* David, Supra, footnote # 4 p. 252,
* Ihid. p. 253.

“ Ibid. pp. 245-255.

* Thid. P.255, quoting Martin Domke.
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M. Dombke has said in Ef;&ﬂt to the partisan - arbitrator” partisan he
may be but not dishonest’”

~ Article 3342} of the Civil Code seems to indirectly recognize that an
arbitrator appointed by one of the parties may be partisan to the party who
appointed him by limiting the disqualification of an arbitrator for partiality and
lack of independence™ only applicable in respect of an arbitrator appointed by
agreement between the parties or by an appointing neuntral third party. In other
words, what Article 334((2) provides is that an arbitrator who is commen to
both parties should be impartial and independent. Such an arbitrator, it seems,
could either be a sole arbitrator appointed either by the agreement of both
parties or failing such an agreement by a third party usually referred to as an
appointing authority. Or if there may have been an agreement reached
between the parties that each of them appoints one arbitrator and the president
be appointed by the two party-appointed arbitrators; then the latter, who as of
right presides over the tribunal, may not be partial to one of the parties. He
may be disqualified if there happens to be any circumstance capable of casting
doubt upon his impartiality.”’ On the other hand, if the parties have agreed to
have a {ribunal of five arbitrators and they have managed to agree on three of
them and for the appointment of the remaining twe they designated a third
party; the two arbitrators appointed by the designated appointer shall have to
be impartial to the parties lest they be disqualified.

That the stand adopted by the Ethiopian legislature in this respect is a
widely accepted view has been confirmed by Prof. Dawvid's statement:

If doubts may be enteriained as to the party-appointed arbitrators,
the siiuation is different in case of arbitrators designated
otherwise; by an agreement between the parties or by the other
arbitrators or by some third person. The arbitrator is then bound
t6 be independent and impartial in the same manner as a judge.
This principle is unanimously recognized: how it is implemented
and guaranteed differs, however, from cowntry to country. ™

¥ Thid., emphasis supplied

*See the discussion on pages 21 Bt. Seq. infra, on “independence™ , zs 2 ground for
disqualification.

¥ Article 3340(3) of the Civil Code separately and distinctly states that the grounds for
disqualification applicable to other arbilratars do, as well, apply to the president of an arbitral
tribunal.

* David, p. 255.
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Whether a court-appointed arbitrator, be he a president of the tribunal
or otherwise, miay be siubjected to the disqualification provisions and
procedures of the Civil Code may be a matter of controversy. If a court may
be treated as a "third party” in discharging its law-given responsibility of
appointing an arbitrator, then it may be said that the provisions of Article
3340(2) of the Civil Code cover it. If on the other hand, the court's role in
appointing arbitrators cannot be assimilated to that of a third party appeinting
authority or person, then the question as to whether or not a court-appointed
arbitrator may be disqualified for partiality may arise. It appears to be a little
awkward to assimilate an arbitrator-appointing third party of necessity
designated by the parties as such with a cowurt; which 1s there independent of
the will of the parties. It, therefore, seems that a party seeking to avail himself
of the arbitration agreement may resort to the court to have an impartial
arbitrator appointed by a third party removed i mespective o f w hether or not
such a right is spelt out in the arbitration agreement.

The issuc as to whether or not a court-appointed arbitrator may be
removed if he happens to be partial to one of the parties remains to be
addressed. Accordingly, one may pose the queries: should a court-appointed
arbitrator be subjected to the same procedure as party or third-party appointed
omes for the purposes of being disqualified on the ground of partiality? Who is
to remove a court-appointed arbitrator? Is it the party seeking to have him
disqualified? The fribunat? Or the court that appointed him? These and
similar other queties are yet to be ruled upon by courts in the firture.

As is provided clearly under sub-article (3) of Article 3340 of the Civil
Code, the president of an arbitral tribunai may be disqualified for the same
reasons and by the same procedures that are applicable to the other arbitrators.
If this is so, it should be taken as a clear indication that a president appointed
by the party-appoinied arbitrators either from among themselves or from
outside is taken as a third-party appeinted arbitrator. A court-appointed
president’s disqualification for partiality, however, is as stated above for non-
president arbitrators a matter to be ruled upon in the future.

As has aiready been discussed, "a party may not nominate an arbitrator
who is generally predisposed towards him personally or as regards his position
in the dispute provided that he is at the same time capable of applying his mind
judicially and impantially to the evidence and arguments submitted by both
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parties”.”” We have also considered that the predisposition of an arbitrator
towards the party who appoeinted him, does not apply to a presiding arbitrator
who "must be, and be seen to be entirely neutrai as well as impartial”,

h) Independence of an Arbitrator

Independence of arbitrators is & topic that is very much related to impartiality
of arbitrators. Sometimes, the partiality of an arbitrator may be for no other
reason but merely because of lack of independence on the part of the arbitrator
that acted partially. Irrespective o fthe o verlapping between i mpartiality and
independence, however, it may be worthwhile to treat the topic of
independence distinct from impartiality for a number of reasons. First, because,
treating the question of independence is as imporiant as {reating impartiality
and secondly because the Ethiopian Civil Cede in Article 2240(2) treats the
two separately and distinctly. Independence, in other words, is written as a
ground separate from impartiality for the purposes of challenging arbitrators
under Ethiopian law. In this regard, Redfern and Hunter opined:

The terms “independen:” and "impartial” are not interchangeable. It
would be possible, for instance, for an arbitrator to be independent in
the sense of having no relationship or financial connection with one of
the parties, and yet not impartial, He might have such strong beliefs or
convictions on the matter in issue as to be incapable of inipartiality.
The converse can also be imagined of an arbitrator who is not
independent of one of the parties (because he has some financial
interest) yet who is fperjé.-:ffy capable of giving an impartial view on the
merits of the case.”

The Ethiopian Civil Code doesn’t give any kind of hint as to which
factors affect the independence of arbitrators, The Civil Code doesn’t give the
meaning of the word “independence” either. In fact, the only article of the
Civil Code wherein reference is made to “independence” happens to be in
Article 3340(2). In the face of lack of any provision of our law that at least
explains what independence means, one would be circumsiantially dictated to
look for what is meant by independence, elsewhere. Redfem and hunter
offered the following:

** Redfern and Hunter, supra foomote # 18 p.171
 Ihid.
Mbid. P.172.
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There is both an objective and a subjective aspect to the question of
independence, which is a less abstract concept than that of impartiality.
Objectively, it is easy to see that a person should be precluded from
acting as an arbitrator if ke has a direct professional relationship with
one of the parties; and still more, if he has financial inferest in the
outcome of the arbitration (through a shareholding, perhaps in a
company which is a party io the dispute). Subjectively, the position is
less simple to analyze.™

The same leamed authors in the third edition of their book on the same subject
wrote that “The concept of “dependence” is concerned exclusively with
questions arising out of the relationship between an arbitrator and one of the
parties, whether financial or otherwise. By contrast, the concept of “partiality”
may be concerned with the bias of an arbitrator either in favour of one of the
parties or in relation to the issues in dispute.”™ The following may be
considered as situations signifying relations between a challenged arbitrator
and one of the parties.

1. Past Business Relation(s)

It may be that cne of the arbitrators in a tribunal of three or more arbitrators
has had business relation with one of the parties sometime in the past. The
relationship may have taken place some ten vears back or a few weeks or days
before the arbitral tribuna! constituted, among others, by the arbitrator who is
now being challenged. So, the pertinent guery would be could the other party
apply for the disqualification of the arbitrator who has had prior business
relations with his opponent on the allegation that the relation is sufficient to
constitute a circumstance capable of casting doubts upon the concemed
arbitrator’s impartiality? This query may be answered in the positive and it is
regarded by renowned zuthors as "a special case where a party may wish to
chalienge an arbitrator is when he discovers that business relations have been

or are entertained or likely to be entertained between the other party and the
arbitrator.”™

Professor David offered the following on business relations:

5 Ihid.
% Ihid. 3" edition, 1999, Pars. 4-54
* David, supra pote # 4 p. 257.
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[A] decision of the Supreme Court of the U.S.A4 given in 1968 has
marked a reaction. The person appointed as a third arbitrator in this
case in which one of the three arbitrators had four or five years
rpreviously given some advice to one of the parties as an engineer and
Jor which he had received twelve thousand dollars, and the fact of
which was not disclosed by him at the time of accepting his
appointment was held by the U.8. Supreme Court as a sufficient ground
Jfor disqualification on the strength of the mere fact that he has
previously had business relations with one of the parties and has
derived some profit there from **

The problem of challenging of an arbitrator on the ground of business
relations would be frequent in cases where the arbitrators are themseives,
business men or as is usually called “commercial men."*

2, Existing Business Relations

Where one of the parties discovers that an arbitrator is currently having a
business relationship with the other party, his opponent, whilst the arbitral
process is in progress; for stronger reasons the situation may be a ground to
challenge the arbitrator having such a refation. The widely known approach to
avoid the disqualification or challenge of an arbitraior in this respect would be
disclosure on the part of the concerned arbitrator. The expeciation is that the
concerned arbitrator, at the time of accepting his appointment as an arbitrator,
should disclose the fact of his having business relation with one of the parties
to both parties involved in the dispute to be adjudicated by arbitration. If the
parties agree after such a disclosure, to still have him continue as an arbitrator,
then they shall be regarded as having done away with their right 1o challenge
the impariality of the concerned arbitrator on the ground of having business
relation with one of them.

3. Future Business Relations
If one of the arbitrators or in a sole arbitrator case, if the arbitrator is likely to

entertain a firture business relation with one of the parties, it may be a ground
for the other party to challenge the independence of such ar arbitrator, This

35 <

Thid. P.258.
% Parties, very often in their agreement to arbitration, designate fheir arbitrators to be
"commercial men" probebly belonging to the same trade to which they themselves belong,
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would, personally, consist in the belief that the challenged arbitrator would
incline to favour the party with whom he is anticipating or hoping to have
business relationship. It would, however, be difficult for the party wanting to
avail himself of disqualification because of lack of proof of future business
relation unless he is able to produce clear and tangible evidence as to the
intention or pian of the arbitrator to have business relation with his opponent

pariy.

It is not very clear as to what standard of proof would be reguired to
show circumstances capable of casting doubt upon the impartiality and
independence of an arbitrator. On the one band, since the maiter is civil, as
opposed to criminal, it may be said that ordinary civil standard of proof would
do. O nthe other hand, thereis a mild form o f crimination o f an arhitrator
whenever the mmpartiality of such arbitrator is challenged and hence his
disqualification is sought by one of the parties. The disqualification of an
arhitrator for fear of impartiality may be damaging to his firture reputation and
may have bearing on his being chosen as an arbitrator in the future afier his
impartiality h as o nce or twice been chatlenged and he was disqualified as a
consequence of that. Moreover, & controversial issue may arise because of the
application of the phrase used in Art. 3340(2) i.e, ... any circumstances
capable of casting doubt upon his impartiality..." It is feared that the
application of the said phrase might give rise to controversy because there i1s no
clue as to whether the "circumstances capable of casting doubt” should
necessarily and tangibly be in existence at the time of invocation of the
challenge or, whether fear of impartiality and lack of independence may be
proved by putting bits and pieces of apparent circumstances i.e., those
circumnstances which may be capable of indicating that the person whose
disqualification is being sought might be impartial in disposing of the case
submitted to him for adjudication. In other words, the scope of application of
the crucial phrase i Article 224((2) is not clear as to whether the
“circumstances capable of casting doubts on an arbitrator's impartiality and
lack of independence should be only those which constituted pracise, relevant
and well established or establishable ones or even those ones that are remote,
uncertain or conjectural to have an arbitrator disqualified on the ground of

impartiality.

4. Nen-Business Relations

167



Other relationships other than business relationship may as well be the cause
for disqualification of an arbitrstor on account of lack of independence.
Consanguinal or affinal relations between the arbitrator whose independence is
bsing challenged and one of the parties, may very well constitute “a
circummstance w hich is c apable o f ¢ asting d oubt” upon the impartiatityofan
arbitrator. One of the arbitrators' having love affairs with one of the parties
may possibly constitate a circumstance falling under Article 2240(2) and
thereby become a ground for challenging the impartiality and independence of
the concerned arbitrator,

5. Employer-Employee Relations

An arbitrator who may be having an employment relationship with one of the
partics may be challenged on the ground of fack of independence. Although
the focus gencrally is on an on-going employment reiationship between the
challenged arbitrator and one of the parties, it may sometimes be the case that
past employment relationship that may have been brought to an end before the
nomination of the chaltenged arbitrator may as well be a ground for
challenging the independence of an arbitrator. Tf, in particular, the reasons for
termination of the relationship has been such that there was no disagreement or
misunderstanding between the parties; the ex-employee of one of the
disputants in an arbitral process may still be nclined to favour his ex-
employer. It may, as well, be that if the previous employment relationship was
brought to an end in an unpleasant way to the ex-employee, it may constitute a
bias against the former employer and hence a ground for him to challenge his
ex-employee’s but present arbitrator.

It is said that in an on-going employer-employee relationship between a
party and an arbitrator, not only does such an arbitrator ™have a financial
interest in keeping his job, but he is also by definition, in a subordinate
relationship to his employer."*’

6. Lawyer - Client Relationship

According to the International Chamber of Commerce, a lawyer of one of the
parties who has heen appointed as an arbitrator may be chatlenged and it is

*" Craig, Park and Paulson, International Chamber of Comyperce Asbitration, Paris, 1984, Part
I, 5. 13.05, p. 44
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generally recognized that the regular c ounsel forone o ftheparﬁes may not
serve as an arbitrator in the absence of agreement to the contrary,®

Other than bias and/or relations, an arbitrator may be disqualified
whenever there happens to be “any circumstance capable of casting doubt upen
his tmpartiality and independence”. In other words, the impartiatity and/or
independence of an arbitrator is not only affected where an arbitrator harbours
a bias against one of the parties or where he has some kind of relation with one
of the parties. As mention has already been made as regards the last limb of
Article 3340(1), sub-article (2) of the Article is, in the same fashion, so wide
and bianket. It may accommodate, any circumstance, which in any way, is
capable of casting, even the slightest doubt, upon the impartiality or
independence of an arbitrator.

Before finalizing cur discussion on grounds of disqualification, it would
be worthwhile to take a brief look at the proviso stated in Article 3341 of the
Civil Code under the title of “demurrer™ Article 3341 provides: “Unless
otherwise provided, a party may seek the disqualification of the arbitrator
appointed by himself only for a reason arising subsequently’'tor such
appointment, or for one of which he can show that he had knowledge only after
the appointment.” It is not clear whether the phrase “unless otherwise
provided” refers to the provisions of the law or the stipulation of the parties,
This writer beligves that the phrase should be taken as referring to the
agreement of the parties, if any, and not the provisions of the law. This is, it is
believed, to be so primarily becanse of the fact that the proviso being imposed
by the law cannot be excepted by another legal provision.

il) Procedure for disqualification

Notwithstanding the fact that arbitration is a mechanism of private.
adjudication, the law has prescribed a procedure for disqualification of
arbitrators: As we have already noted that that there are law-prescribed
grounds for disqualification, the faw clearly states that the party attempting to
have an arbitrator disqualified must comply with thé prescribed procedure. Per
the provisions of Asticle 3342(1) of the Civil Code, fisst of all, the party
seeking 0 have an arbitrator disqualified must file an application to the
arbitration tribupai, Such party must file his application before the tribunal
rendets an award and as soon as.he knew of the grounds for disqualification.

# Ibid.
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Sub-article (2) o f A rticle 3 342 provides: “The parties may s tipulaie that the
application for disqualification be made to another authority.” And where there
is such a stipulation, there has to be filed an application for disqualification to
the designated authority before the tribunal renders an award.

The arbitration tribunal, or the designated authority, must ruie on the
application for disqualification by either granting the application by ruling that
the concerned arbitrator is disqualified or deny the application by ruling to-
dismiss the request to have the concerned. arbitrator disqualified. In the latter
case, i.e., where the tribunal, or as the case may be, the designated authority,
dismisses the application for disgqualification, sub-article (3) of article 3342
provides that an appeal may be lodged within ten days as of the date of the
ruling to a court of law against the denial.

B. Removal

Though it doesn’t address “replacement”™ and the procedure to be followed n
....replacipg _arbitrators whose impartiality and independence has been
L successfully challenged, the Civil Code, however, addresses removal of
arbitrators. The Civil Code in Article 3343 prescribes removal as a remedy in
““thieTgvent that an arbitrator who had accepted his or her appointment unduly
delays the discharge of his/her duties. An interesting peint worth noting in the
.. provisions. of Article 3343 is that the power to remove an arbitrator who
unduly defays the discharge of histher duties is primarily given to the authority
designated by the parties. Article 3343 of the Civil Code doesn’t leave any clue
as to whether the authonty envisaged therein is the one entrusted by the parties
to appoint arbitrators; or a separate cne with a special power to remove an
arbitrator who unduly delays the discharge of his/her duties.

Article 3343 of the Civil Code also addresses the question: “who
may apply to have an arbitrator who unduly delays the discharge of
histher duties removed™? Article 3343 does not provide that request of
removal must be submitted by the “party availing himself of the arbitral
submission.” Neither does the Article provide that the right to have an
arbitrator who unduly delays the discharge of his/her duties must be
given to the party that appoimied the concemed arbitrator. Quite
logically, and with the view to assist the constitution of the arbitral
tribunal, the lawmaker has given the right to apply to have an arbitrator
removed to either one of the parties.
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C. Replacement

An arbitrator, whether an unmipire or otherwise, whose impartiality or
independence has been successfully challenged must, naturaily, be replaced by
another arbitrator. The Civil Code does not address whether an arbitrater
whose impartislity or independence has been successfully challenged stops
discharging his duty all by himself or whether the court must remove him.

Moreover, it is nowhere provided as to how an arbitrator whose impartiality or
independence has successfully been challenged may be replaced. Expectedly, it
seerns that the legislator imay have thought that the challenged arbitrator would
stop discharging her or his duty after the challenging party has proved that the
concerned arbitrator is either partial or not independent. However, in the
circumnstances that the arbitrator whose partiality or lack of independence had
been proved doesn't, by him/herself stop discharging her or his duty as an
arbitrator, then removal by the court upon the apphication of the challenging
party seems to be inevitable, Though nothing has been provided for in the
Civil Cade as to replacement procedure, it may be argued that the procedure of
appointment of arbitrators with all its ramifications may be repeated again
when an arbitrator shall have to be replaced.

CONCLUSION

As it is in other private mechanisms of dispute resolution, ArhiirziawanE:
primarily appointed by disputing parties. Parties may also enjoy the liberty of
appointing their arbitrators long before a dispute arises hetween them, ie., at
the time they agree to submit their disputes to judges of their own choice as
opposed to thosa ones appointed by the Sovereign.

Parties may, however, sometimes fail to agres on who may serve them
as a sole arbitrator after having agreed that their dispute is to be adjudicated
just by one arbitrator as opposed to having a tribunal of plural arbitrators. In
the circumstances the parties have failed to agree on a sole arbitrator and didn't
designate a third party to appoint the sole arbitrator, then the right to appoint
the sole arbitrater shifts over to the court. What ought to have been exercised
by the parties may also shift over to the court where the parties having agreed
to have a tribunal of plural arbitrators and one of them, usually the party
secking t o a vail himself the arbitral submission, has a ppointed h is a rhitrator
and the other party refuses to appoint his.
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The party-appointed arbitrators in cases of collegial arbitrations nsually
appoint presidents or umpires or chairpersons of arbitral tribunals. Parties may
also agree that the president of their arbitration tribunal be appointed by a third
party designated by them for that purpose. In cases where the party-appointed
arbitrators fail to agree on the would-be president of the tribunal, the right of
appointing the latter may shift over to the court. The same applies where the
third party entrusted with the appointment of the chair arbitrator fails to
discharge his fimction,

A third party may also be called upon to appoint all arbitrators including
an umpire where the parties may have, from the very beginning, agreed to
entrust a ppointment o f't heir arbitrators o a third party o f their choice. This
very often happens when there are neutral instinitions that are capable of
discharging such functions.

Arbitrators may be disqualified for a number of reasons enumerated by
the Civil Code. They may be disqualified for vohmtary as well as involuntary
grounds the Code lists. Although the remaining grounds of disqualification are
not, as such, umimportant, the independence and impariiality of arbitrators are,
exceedingly much more important compared to the remaining grounds,
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