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The universal and transcendental nature atiributed to human rights norms has
been the object of great controversies amongst human rights hawyers,
academicians and po]ic}mak&rs.l One of the controversies involves the
question of the derogability of human rights norms in situations of emergency.

In their day-to-day life, societies face exigencies that necessitate the
derogation or suspension of human rights. In fact, judging by what has
happened across the globe over recent decades, it can be safely said that
exigencies and tepsions arg almeost inevitable in the experience of any country.
According to a Report prepared by the International Commission of Furists in
1583, at any given time in recent history a considerable part of humanity has
been living under a state of emergency,™

The 1997 Annual Report of the UUN Special Rapporteur on States of
Emergency noted that “[i]f the list of countries thal have proclaimed, extended
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There is a veritable mass of literature on states of emergency. For some of the most
compiebensive scholarly works on the subject, see Fitzpatrick: Hurnan Rights, supra note 1;
ANNA-LENA SVENSSON-MCCARTHY, THE INTERMATIONAL LAW OF HUMAN RIGHTS AND
STATE OF EXCEPTION WITH SPECIAL REFERENCE TO THE TRA VALY PREPARATOIRES AND CASE-
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413{Geneva, 1933) [hereinafier ICT: States of Emergency]. ‘

? ICY: States of Emergeicy, swrpa note 1, at 413.



ot lifted a state of emergency during the last 10 years ... were transposed onto
a world map it would be distimbing to note that it wmﬂd cover almost tbree
quarters of the Earth's surface, and that no region would be left out.™
Similarly, in his Tenth Annual Report, the Special Rapporteur states that:

[AJt the very time these normative achicvements [the generation of
urman rights norms] came into effect, the world found iiself in the grip
of what amounted te an institutional epldem:c of states of emergency,
which, like a contagious disease infecting the democratic fovndations
of many societies, were spreading to couniries in wvirtually all
continents, particularly from the 1970s onwards.”

In 2001, the United Kingdom, following the 9/11 terrosist attacks on the
United States, declared a state of emergency and suspended the application of
Article 5 uf the ECHR, which ensures the right to Liberty and security of
individuals.” Likewise, as recently as September 2005, the USA was forced to
declare a state of emergency to address the aftermath of the devastating
destruction caused by hurricanes Katrina and Rita in New Orleans and Texas,
respectively. What is more, some countries like Israel live in a perpetual state
of emergency.®

By defimition, state of emergency challenges the very foundations and
threatens the existence of a nation.’ When exigencies occur, irternational
human rights instraments and domestic legislation give States a limited “‘grace
period” of exemption from their obligations fo respect and ensure human
rights. Thus, in such unfortunate circumstances the State is allowed to take

* UN Doc. E/CN.4/5ub.2/1995/20, 5 atpare. 11.

* PN Commission on Human Rights, Sub-commission on Prevention of Discrimination and
Protection of Minorities Forty-nimh session Agenda item 9(a), The Administration of Justice
and the Human Rights of Detainees: Question of Human Rights and States of Emergency,
Tenth Annual Report, EACMN.4/3ab.2/1997/19 {Juzne 13, 1997).

? Virpinia Helen Herning, Anti-Terrorizm, Crime and Security At 2061: Has The United
Kingdom Made a Valid Derogation From The European Cornvention oxt Human Rights? 17
AM. TR INT'L L. REV., 1263, 1264-1265{2002); UN Doc. E/CN.4/Sub.2/2003/39, pars §.

® Adam Mizock, The Legality of the Fifty-Two Years State of Emergency in Israel, 7 U .C.
Pavis I INT'L L. &POL'y, 223, 225 (2001)fhereinafter Mizock: State of Emergency in
lsrael). See alse UN Doe. EACN 42003/NGO¥Z33, 1 at para. 1; Gross ¢t &l argue that *{a]
state of emergency has become the norm, the ordinery state of affairs, in Northern Ireland.”
Oren Gross et al, To Know Where We Are Going, We Need to Enow Whete We Ars
Fevisiting States of Emetgency in Himear PIGHTS: AN AGENDA FOR THE 215T CENTURY 72,
95(Angela Hegarty et al, eds, 1999) [hercimafter Gross et al: Revisitimg State of

The Report by the International Commission of hmists likened states of emergency o the
notion of self-defense in penal law. See ICT: States of Emergency, supra note 3, at 413,
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hmlted measures to meet the demands of states of emergency as and when they
oceur.? Such measures may, inter alia, entail resu‘u:tmns or suspension of some
human rights and freedoms for a limited time.®

In a bid to arrest poteniial abuses, both intemational and regional
human rights instruments as well as domestic legislation ostensibly provide for
the situations that warrant declaration of a state of emergency, the impact of
emergencies on rights and freedoms as well as procedural requirements to
declare a state of emergency.'? They also expressly outlaw any derogafion from
what are commonly known zs non-derogable rights.

" Different siatespersons, political philosophers and scholars have emphasized the right of =
State to use e merpency powers i 6 order o save tiself from destruction. T homas Je ferson
thought that “[tihe laws of necessity, of szif-preservation, of saving our counfry when in
danger, are of higher obligation. To lose our country by a serupulous adherence to written
law, would be to loge the law itself, with life, liberty, property and these who are enjoying
them with us; thus absurdly sacrificing the end to the means” See, THE WRITINGS OF
THOMAS JEFFERSOW Z79-280{F. L. Ford, ed., 1593} Machiave]l maintained that “a strict
observanee of established laws [at all 'f:imea] will expose her [the Republic] to min”
Discourses, XXXIV as quoted in Venkat Iyer, States of Emergency-Moderating their Effects
on Human Rights, 22 DALHOUSIE L.J. 125, 128 &18%(Fall 1999) [hercinafter {yer: States of
Emergency], Clinton Rossiter referred de jure states of emergency as “constitational
dictatorship™ suggesting that in certain instmces even democratic governments have to make
use of emergemcy powers in erder to be able to retumn to their regular constitutional order.
CLINTON ROSSITER, CONSTITUTIONAL DICTATORSHIP- CRISIS GOVERNMENT IN THE MODERN
DEMOCRACIES, 5 (1948) a5 quoted in Svensson-McCarthy Human Rights, supra note 3 at 2;
Margaret Thatcher is quoted as saying: “To beat off your enemy in 2 war, you have to
suspend some of your civil hiberties for a time. Y#4, some of those measures do restrict
freedom. But those who choose to live by the bomb and the gun, and these who support
them, can't in 3ll circumstances be accorded exactly the same rights as everyone else. We do
somethines bave to sacrifice a litde of the freedom we cherish in order to defend ourselves
from those whose aim is 1o destroy that fieedom altogether™ as guoted in Oren Gross, “Once
More unto the Breach™': The Systematic Failure of Applying the Ewropean Convention on
Human Rights to Emtrenched Emergencies, 23 YALE I INT'L L, 437, 501 o6 (199%)
[hereinafter Gross: Omce More unto the Breach]. However, “the well-known English
comstitational scholar, Professor A.V. Dicey, was hostile to the idea of constitutional
guaranties of fundamental rights because the same constitution that guaranteed those rights
provided for ther suspemsion m tirne of national emergency and aliowed to determine the
existence of such emergency-the very government agzinst whom the right were most
nceded." Warbrick, The Protection of Human Rights, supra note 3, at 160.
® Svensson-McCarthy: Husman Rights, supra note 3, at 1-2,

" National laws and international instruments contain what is known as derogation clause
which regutates the i mpact of emergency on human right 8 ome ¢ onsider the d erogation
clause “as the “comerstone’ of the system ufhnnmnnghtspmtecﬁms,&ud as the mnst
important provision of human rights treaties.” See Oraa: Buman Rights, supra note 3, at 1,
ol citing the remarks made by Mr. Prado Vallejo, 2 member of the UN HR Committee, in
CCPR/C/SR 35 (1982), at 8, para.32.
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This article seeks to review the impact of states of emergency on
human rights under the Ethiopian legal structure. It makes a modest
atternpt to assess the adequacy of the Federal Constitution in preserving
human rights in 2 state -of emergency, a sifuation that warrants their
derogation,

The piece has two parts. Part [ provides a brief discussion of the
attempts made to define the term state of emergency and the situations that
justify declarations of states of emergency. In addition, it highlights the
govermng principles that come into play once a state of emergency 1s
declared.

Part Two presents a cusical overview of the constitutional and
institutional framework of state of emergency under the Ethiopian legal
system. This part also attempis to elucidate the organs of government with
whorm the power to declare emergencies resides, the preconditions that
need to be fulfilled for a valid declaration, and the protections against the
abuse of emergency measures. The nature of non-derogable rights and the
role of the Ethiopian courts in checking emergency powers are also
discussed and analyzed.

Before procesding any further, the writer wants to make one
preliminary remark. There exlsts a muldplicity/duplicity of terms used to
describe emergency situations.'' Phrases such as “state of siege,” “states ﬂf
exception,” “martial law,” “suspension of guarantees,” “state of emergency.”
“public emergency,” “state of alarm,” “state of defense,” and others are used in
different countries to describe a lack of normalcy in the political state of affairs
of a country.'? As a result, it has become a common practice for writers ta
make therr preferences of terminology at the outset. For instance, Joan
Fitzpatrick favers the term “state of emergency” as it “possesses the advantage

"Svensson-McCarthy: Human Rights, supra acte 3, at xxvi. For a very interesting discussion
concerning the termimology that. better describes the ‘crisis situaticn’ common to
emergencics, see Fizpatrick: Human Rights, supra note 1, at n.l (1994); Svensson-
MoCarthy: Human Rights, supein note 3, at xxiv; Iyer; States of Emerpency, supra note 10, at
130-132. See alse SUBRATA ROY CHOWDHURY, RULE OF LAW IN A'STATE OF EMERGENCY
12-15 (1989) [hereinafter Chowdinry: Rule of Law]. The Canadian Emerpency Act
recognizes foor different types of emergencies: “poblic welfare emerpency, public order
emergency, international emergency and war emergency. See Peter Rosenthal, The New
Emerpencies Act: Four Times the War Measurey Act, 70 ManNiTOBA L. J. 563, 565-
STH19MY

17 Grogs: Once More unto the Hreach, supra note 10 at 501 nd: Chowdhnry: Ruole of Law,

Supra note 16, art2.
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of breadth of reference to a wide variety of factual circumstances...”" This is
also the term preferred by the FDRE Constituation and will be used throughout
this Paper, save in cases where the context demands otherwise.

I. STATE OF EMERGENCY: AN INTERNATIONAL PERSPECTIVE
1. Scope of Application

All the major infernational and regional human rights instruments, with the
notable exception of the African Charter on Human and Peoples’ Rights
(hereinafter the ACHPR), recognize the right of States to suspend human right
norms contained therein in cases of exigencies that threaten the life of the
nation,' Similarly, these instruments lay down conditions and requirements for
a valid derogation, as well as enumerate certain rights that may not be
suspended or derogated even during the gravest of emergencies.

These instruments, however, differ both in their use of terminology of
the situations that jnstify derogation and their listing of non-derogable rights.
The ICCPR refers to “public emergency which threatens the life of the nation,”
the European Convention on Human Rights (hereinafter the ECHRY} to “war or
other public emergency threatening the life of the nation,” while the Inter-
American Convention on Human Rights (heretnafter the IACHR) to “war,
public danger, or other emergency that threatens the independence or security
of a State Party.”'® All the same, the derogation clauses in the above
instruments are “essentially equivalent in criteria, theory, and purpose.™'®

" Fitzpatrick: Human Rights, supra note 1, at 1; Oraa; Human Rights, supra note 3, at 2-3,
" Nicholas Baysom, States of Emergency in a Post-apartheid South Africa 21 CoLum. Hum.
Rrs. L. REV. 139, 142(1990) [herzivafter Haysom: States of Emergency].

' Asticle 4 of the IOCPR, International Covenant on Civil and Political Riphts, opemed for
signature Dec, 19, 1966, G_A. Res. 2200, 21 UN. GAOR. Supp. {(No. 16} at 32, UN. Doc. A/G316
(19673, 999 UN.T.5. 171; Article 15 of the ECHR, European Convention for the Protection of
Hurman Bights and Fundamental Freedoms, done Nov, 4, 1950, Bur. T'S. No. 5, 212 UN.T.5,
231, and Article 27 of the IACHR, Americen Convention on Human Rights, dene Nov. 22,
1959, CASTS. No. 36 at 1, OBA/SerL/YAL2Y, doc2, 1ev., DASOR OEA/Ser XKIXVILI,
doc.65, rev. |, cor.2 (Jan. 7. 1970), reprinted in 9 LL.M. 673 (1970),

16 Joan Hartman, Derogation from Human Rights Treaties in Public Emergencies 22(1) HARY.
INvL L. J, 1, 3 (1981); Ronald Si. J. Macdonald, Derogations under Article 15 of the
Eurcpean Convention on Human Righss, 36 ColM. ). TRANSNAT'L L. 225, 231(1997)
[bereinafier Macdomald: European Convention]. But see, Mizock State of Emergency in
Israel, supra mote 10, at 231, He points out there main differences berween the derogation
clauses of the IOCER and the ECHR, namely the FOCPR. has three more non-derogable rights
that are not included in the ECHR; it also tequares official declaration of state of emergency
end it oblipes states not to discriminate i taking emergency measures.
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States of emergency trace their origin back to the Roman Empire and
found their way almost in all contemporary political systems and international
human rights nstruments.!’ They portray one of the instances of a “head-on
collusion between state sovereignty and national security on the one hand, and
the growing international involvement in pmtechﬂég individual human rights
against state encroachment on the other hand.”’® In order to deflect this
tension, both international buman rights and natiopal constitations or
subsidiary laws lay down provisions, known as derogation clanses, which
regulate exigencies.'’

Accordingly, ICCPR recognizes the right of States Parties to derogate
from their treaty obligations in certain circumstances. Article 4 states that;
1. In time of public emergency which threatens the Life of the
nation and the existence of which is officially proclaimed, the
States Parties to the present Covenant may take measures
derogating from their obligations under the present Covenant to
the extent strictly required by the exigencies of the situation,
provided that such measures are not inconsistent with their other
obligations under international law and do not involve
discnmination solely on the ground of race, colour, sex,
language, religion or social origin.
2. No derogation from articles 6, 7, 8 (paragraphs [ and 2), 11,
5, 16 and 18 may be made under this provision.
3. Any State Party to the present Covenant availing itseif of the
right of derogation shall immediately inform the other States
Parties to the present Covenant, through the intermediary of the
Secretary-General of the United Nations, of the provisions from
which it has derogated and of the reasons by which it was
actuated. A further communication shall be made, through the
same intermediary, on the date on which it terminates such
derogation.

"7 Iyer: States of Emergency, supra note 10, at 128; Oraa: Human Rights, supra note 3, at 7;
Svensson-McCarthy: Bumen Rights, supra note 3, at 9. For a detailed discussion of the
history of states of emergency see Svensson-MeCarthry: Human Rights, supra note 3, ar 945,

™ Gross: Once More unto the Breach, supra note 10 at 441,

'* Ibid. There are three main differences between the derogation clauses of the ICCPR and the
ECHR, namely the JCCPR has three more non-derogable rights that are not inchuded in the
ECHR; it also requires afficial declaration of state of emerpency and it obliges states not to
discriminate in taking emergency measures. See, Mizock: State of Emerpency in Israel,
supra note 10, at 231. For the legislative history of Article 4 of the ICCPR and Article 15 of
the ECHR see, S vensson-McCarthyr Human Rights, s upa note 3; Manfred Novak, suprn
nete 31,
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Similarly, Article 15 of the ECHR states that “in time of war or other
public emergency threatening the life of the nation any High Contracting Party
may take measures derogating from its obligations under this Convention to
the extent strictly required by the exigencies of the situation.™”

Article 27(1) of the IACHR states that:

(iIn time of war, public danger, or other emergency that
threatens the independence or security of a State Party, it may
take measures derogating from its obligations under the present
Convention to the extent and for the period of time strictly
required by the exigencies of the situation, provided that such
measures are not inconsistent with its other obligations under
international law and do not involve discrimination on the
ground of race, coler, sex, language, religion, or social origin.

As opposed to the above three human rights instruments, the ACHPR
does not have a derogation clause. It, however, is full of limitations or
“clawback’ clauses that authorize States to suspended most of the rights in the
Charter.”' These clauses give wide latiude for States, under normal
circumstances {even in the absence of emergencies), to restrict the rights and
freedoms enshrined under the Charter in so far as such restrictions are done in
accordance with domestic laws of the States.”® Thus, it is perfectly legal for a

* European Convention for the Protection of Human Rights and Fundamental Freedoms (as
amended by Protocol No. 11}, November 4, 1950}, available ot
htp:/fwww.echr.coe.int/Convention/webConvenENG.pdf (1ast visited oo February 28, 2004).

* See for instance, Articles 6, 8, 9(2), 10{1) and (2) and $2(4) of the Charter. The enjoyment
of some of the rights in the Charter is “subject to law and order,” “within the law,” if one
“abides by the law," or “subject to the obligation of solidarity.” Other rights may be
restricted in order to protect “national security,” “public interest,” “public order” and “pubtic
health”, which according to one writer are “nebulons and open-ended phrases, not qualified
as ‘necessary in democratic soctety” [as in the case of the ECHR and IACHR]." GEORGE W.
MUGWANYA, HUMAN RIGHTS IN AFRICA: ENHANCING HUMAN RIGHTS THROUGH THE
AFRICAN REGIONAL HUMAN RIGHTS SYSTEM 389 {2003},

* Rosalyn Hipgins, Derogation under Human Rights. Treaties, 48 BYIL, 281,281¢1578)
[hereinafier Higgins: Derogation]. For further discussion of claw back clauses, see generally,
Dinah Shelton, The Promise of Regional Protection of Human Rights in THE FUTURE oF
INTERMATIONAL HuMAN RIGHTS 369-370 {Burns H. Weston et al. eds. & contributors,
1999); P. Takirambudde, Six Years of the Afican Charter on Human and Peoples® Rights:
An Assessment 7(2) LESOTHO L. J. 35, 508-52 (1991); Oji Umozurike, The Protection of
Human Rights Under the Banjul (African} Charter on Human and Peoples” Rights 1 AR, J.
INT'L L. 82 (1988) and R. Gittleman, The Banjul Charter on Haman and Peoples' Rights: A
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government to take away the rights recognized by the Charter by enacting a
domestic law.

2. PROBLEM OF DEFINING STATES OF EMERGENCY

It is impossible to foresee or to define the extent and variety of
national exipencies, and the correspondent extent and variety of
the means which may be necessary to satisfy them. The
circumstances that endanger the safety of nations are infinite,
and for this no constimtional shackle can wnse];f be imposed on
the power to which the care of it is comrnitted

As the above quotation sums it up, defining state of emergency has
proved to be a rather daunting task. In the words of the International Law
Association, it “is neither desirable nor possible to stipulate what particular
type or types of events wiil automatically constituie a public emergency within
the meaning of the term; each case has 10 be judged on its own merit taking
mto account the overnding concern for the continuance of a democratic
society.™ The word emergency is an “elastic concept,”capable of covering a
very wide range of situations and occurrences including such diverse events as
wars, famines, earthquakes, floods and epidemics. % The number, diversity and

Lepal Anafyeiz, in HUMAN RIGHTS AND DEVELOPMENT TN AFRICA 159 (C.E. Welch et al,
eds., 1984},

# Gross: Onece More unto the Brach supra nowe 10 at 439 n§ (1998) quoting Alexander
Hamilton, THE FEDERALIST No. 23 at 153 {Clinton Rossiter, ed., 1961).

¥ International Law Association Report 59(1984) as quoted in Draa Hurnan Rights, supra
note 3, at 31, Groys doubts whether it is possible to formmulate 3 working definition of the
terms that “would stand the test of aciual exigencies. Ir times of crisis, legal niceties may be
cast aside as luxurizs enjoyable only in times of peace and tranguiity.™ Gross: Once More
unto the Brach supra note 10, 2t 439,

¥ H. P. LEE, EMERGENCY POWERS 4(1984) as quoted in Gross: Once More unio the Breach,
supra note 10, at 501 n7.; Gross et zl: Revisiting Swtate of Emergency, supra note 19, at 80
n5; Mobamed M. El Zeidy, The ECHR and Stgies of Emergency: Article 13-A Domestic
Power of Derogation From Human Rights Obligation, 4 Sak DigGo INT'L L. I 277,
280(2003) (hereinafter El Zeidy: The ECHR and States of Emergency].

* Gross et al: Revisiting State of Emergency, supra note 8, at 79; Macdonald argues that “{tjhe
types of situations that may occur in a state moge from ordinary, through extraordinary, to
the ‘excepticnal’ circumstances of a public smergency, although the distinctions are
unclear.” Macdonald: Evropean Convention, supra note 23 at 233, Likewise, Yoram Dinstein
says that “the absence of a consensus as 1o when a public emergency occars [mesns that] it is
by no mesns plain when exactly a Stawe is allowed by intermational hwmdmogammm
obligations to fespect and énsure luman nghts.” Yoram Dmstein, The E,ejam‘f of thg
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complexity of emergency regimes that exist at any given point in time as well
as the profusion and inexactitude of terminology employed in different legal
systems make the term not amenable to a precise and a single definition that is
acceptable on both sides of the Atiantic.”’

Nenetheless, “state of emergency” has been defined in tediously many
ways. First, Article 4 of the ICCPR refers to a public emergency as a calaimity
that “threatens the life of a nation,” while the European Commissicn defined
“public emergency” as “z situation of exceptional and imminent danger or
crisis affecting the general public, as distinct from particntar groups, and
constituting a threat to the organized life of the community which composes
the State in quu*::sti-:}n.”’28E

Similarly, the Paris Minimum Standard of Human Rights prepared by
the Imternational Law Association (ILA) defines states of emergency as “an
exceptional siuation of cnsis or public danger, actual or eminent, which
affects the whole population of the area to which the declaration applies and

constifutes threat to the organized life of the community of which the state is
composed "

1t is possible to make distinction between de jure and de facio states of
emergency. De jure emergencies are emergencies put in place after all the legal
and institutional requirements for their declaration and implementation under
domestic law and international humman rights instruments are fulfilled.*® The
second types of emergencies, de facto, are “undeclared, emergency regimes
and ambiguous situations.”*' They are “situations of a purely political nature,”
(in government) which cannot be justified in ternns of the constitution or

Protection of Humen Rights During Armed Conflicts and Periods of Emergency and Crisis,
in THE REFORM OF INTERNATIONAL INSTITUTIONS FOR THE PROTECTION OF HUMAN RIGHTS:
FIRgT INTERNATIONAL COLLOGUIUM ON HUMAN RIGHTS 337, 349(1993). See also, El Zeidy,
The ECHR and States of Emergency, supra note 34, at 281,

*' lyer: States of Emergency, supra note 10, at 133.

* Lawless v. Ireland, 1 Bur. Ct. HR. (serB) at 56{1960-1961). See also Lawless (Court), 3
Eur. Ct. HE. {ser.A) 1960-1961}.

P Art'1{b) of the Paris Minimum Standards of Human Rights Nonms in a State of Emergency.
The full text of the Standard appears tn Richard B. Lillich, The Paris Minimum Standards of
Human Rights Norss in o State of Emergency, 79 Am. 1. INT'L L., 1072, 1072{(198%)
[bereinafier Lillich: The Paris Minimure Standards).

* States of Exception in Turkey: 1960-1980 in ICJ: States of Fmergency, supra note 3, at, 312

*! Iyer: States of Bmergency, supra note 10, at 133; States of Exception in Timkey: 1960-1980
in ICT: States of Emergency, supre note 3, at 311-312,
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previously established laws™* Dg Jacto emergencies usually arise when a
government resoris to its emergency powers without complying with the legal
or constitutional preconditions for the declaration of states of emergency, or
when the measures are extended beyond the formal termination of a declared
state of emergency.” In some instances, 2 state of emergency that was declared
in full compliance with all the conditions for its declarations may outlive the
period for which it was intended and easily becomes a perpetual state of
emergency.”

Some writers equate emergency rule to a state of necessity “which
recognizes the right of every sovereign state to take all reasonable steps
needed fo protect and preserve the integrity of the state...™ The
overarching purpose of the right of States to resort to self-defense in case
of exigencies is fo “balance the most vital needs of the State with the
strongest protection of human rights possible in the circumstances.”™ It
should be noted that the adjustment “is not between the State and the
ndividual,” but rather it i1s “between the individual’s rights and freedoms and
the rights and freedoms of the community.™

There is a plethora of evidence that shows the direct correlation
between state of emergency and gross human rights violations. In many
instances, emergency powers tend to be abused by governments to dispel any
pelitical dissent and perpetuate their tyrannical rule; The world has witnessed
grave viclations of human rights in the last couple of decades under the guise
of states of emergency, declared or otherwise.”® According to Joan Fitzpatrick,
“[glovernments have frequently succumbed to the temptation to deflect
criticism of their human rights violations by pleas of “emergency.” Officials

** Iyer: States of Emergency, supra note 10, at 171; IC]: States of Emergency, supra note 3, at

413

** ICY: States of Emergency, supra note 3, at 413, Iyer: States of Bfergency, supra note 10, at

171,

* ICT: States of Emergency, supra note 3, at'415. As one of the contributors said it, in
Uruguay “people have become accustomed to the emergency régime to the point that it has
become the normal machinery of government.” States of Excepiion in Uruguay, ICT: States

of Emerpency, supra note 3, at 358,

** Iyer: States of Emergency, supra note 10, at 128.

% Macdoneald: Evropean Convention, supra note 23 5t 225,

! Higgins: Derogation, supra note 30, at 282,

*® Oraa: Human Rights, supra note 3, at 1.
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may even be ternpted to manufacture crises in order to justify their denials of
fundamental rights.”**

3. PRINCIPLES GOVERNING STATES OF EMERGENCY

As discussed above, some of the major international human rights treaties
recognize the right of States parties to derogate from some of their obligations
under the treaties in exceptional situations. Such a right is meant to enable
governments to save t the State, not a specific gavemnment, from destruction as a
result of exigencies.*® The treat:les, however, do not give 2 carte blanche to the
States parties. Instead, they impose a number of conditionalities for the
legitimate exercise of the right of States to restrict some of the rights contained
therein. These preconditions and requirements are inteénded to strike a balance
between the needs of the State and the rights and freedoms of individuals as
most of their rights are protected even during exigencies.” These principles,
which “form the core of the ‘Iegal regime of the derogation clauses’... fimetion
to minimize the danger of usturpation or abuse of the d&rnganun power by
establishing a set of criteria by which any particular exercise of that power may
be evaluated.”?

The five substantive principies require that for valid states of
emergency, the government which intends to resort to emergency powers must
prove a) the existence of an exceptional threat to the security of the state or its
people; b) the emergency measure that is going to be taken is propertional to
the threat posed; c) that there will be no d erogation from certain rights and
freedoms, known as non-derogable rights; d) that the emergency measures are
not going to be used in a discriminatory manmer; and €} the compatibility of all

® Joan Fitzpatrick, Protection against Abuse of Concept of “Emergency” in HUMAN RIGHTS:
AN AGENDA FOR THE NEXT CENTURY 203, 203{Louis Henkin et al, eds., 1994) [hereinafter
Fitzpatrick: Protection agaiost Abuses].

® UN & International Law Association, Human Rights in the Administration of Justice: A
Manual on Human Rights for Judges, Prosecutors and Lawy ers {Professional Trammg Series
No. 8, Chapter 16, 2003} available at bttp://www ynhchr. 821
[hereinafter UN &ILA: Human Rights); Margaret DeMerieux, The Regbne.r far Staies of
Emergency in Commonwealth Caribbean Constitutions, 3 J. TRANSMAT'L L. & PoL'y, 103,
1031994 ) hereinafier DeMerieux: Emergency in Commonwealth Caribbean],

*' UN & ILA; Huma Rights, supra note 71, at 821.

*7 Gross: Once More Unto the Breach, supra note 10, at 448; Oraa: Human Rights, supra note
3,at3,
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emnergency measures with the State’s other infernational obligations.** We may
sketch each of these principles as follows.

1.1. Overview of the Principles Governing Derogation
3.1.1. Strict necessity and proportionality

Despite the fact that there is a difference in phraseology, international humnan
rights instruments require that an exceptional threat that “threatens the life of
the natmn must exist before a State could be allowed to suspend rights and
freedoms,® The exigency must “imperil some fundamental elementis of
siatehood or survival of the populations; ** be provisional or temporary in
nature, bf: lI]IIIHIlEIlt, 7 and be of such character that it threatens the natign as
a whole® Some of the exigencies include, hut are not limited to, public health
threats, economic calamities, natural disaster,*” war, internal or external armed
conflict, acts of subversion and insurrection, and “anything that puts the
security of the State in peril.™

“* See Article 4 of the ICCPR, Article 15 of the ECHR, and Asticle 27 of the American
Convention of Human Riphts. Incidentally, the African Charter of Human Rights has ne
comparable derogation clause.

¥ Articles 4(2) of the ICCPR and Article 15 of the ECHR.

% Pitzpatrick: Hurnan Rights, supra note 1, at 56; Fionnuala Ni Aolain, The Fortification of an
Emergency Regime, 5% ALB. L. REv. 1353, 1367(1996) [hereimafter Aolain: Emerpency
Regime]. For detatied discussion see section 2.5.1.

* Chowdbury: Rule of Law, supra note 16 at 27-2%; But see, John Quigley, [srael's Forty-Five
Year Emergency: dre There Limits to Derogation from Human Rights Obligations? 15
MICH. J. INT™L. L. 491, 491 (1994) [hereinafter Quigley: Are There Limits],

* Oraa: Human Rights, supra note 3, at 27; Aolin; Emergency Regime, supra note 79, at
1386, Macdonald: European Convention, supra note 23 at 241; Chowdhury: Rule of Law,
L Tupa note 16, at 27-29.

* Oras: Human Rights, supra gote 3, at 29; Chowdbury: Rule of Law, supra note 16, at 3729
¥ Higgins: Derogation, sipra note 30, at 287,

* Macdonald: Evropean Convention, supra note 23 at 233; Quigley: Are There Limits, supra
note 80 at, 492-493; L.C. Green, Derogarion of Human Rights In Emergency Sitations, 16
Can. YBIL. 92, 105-106(1978). Joan Fitzpatrick, however, maintains that the
“{slatisfaction of tecknical criteria for.the existence of a state of war is neither necessary nor
sufficient for derogation from human rights treaties, though it bears obvicus Importance with
respect to the applicability of intemational humanitarian law. Perogation would not be
permissible in the case of a war that did pot threaien the “life of the naton® or ‘the
independence or security” of the derogating State.” Fitzpatrick: Human Rights, supra note 1
t 37, Haysom argues that the failure to adeguaiely provide for nght to derogate would mean
that the derogations will occur outside the law, without the law, without Jegal limitation or
formal proclamation.” Haysom: States of Emergency, supra note 19 at 143,
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The derogating state has to demonstrate that the measures it could have
taken under ordinary laws would not have been sufficient to meet the danger
posed by the exigencies,ﬂ In frefand v. United Kingdom, the European Court
of Human Rights held that the UK. was “reasonably entitled to consider™ that
the measures that were available under ordinary laws were not suitable or
adequate fo meet the danger posed by the IRA terrorist activities.”® The Court
also considered the question in the Lawless case and ruled that “the application
of ordinary law had proved unable to check the growing danger which
threatened the Republic of Ireland.™

The measures taken to avert the crisis should also be proportional to the
threat posed by the crisis. Hence, suspension of rights and freedoms of citizens
should be limited to the extent strictly required by the situation on the ground.
The non-derogation clauses of the ECHR. and the ICCPR state that restrictions
placed on rights and freeédoms in times of public emergency must be limited
“to the extent strictly required by the exigencies of the situation.”™ Thus,
“emergency power cannot be used to destroy the guaranteed rights altogether
or to impose unwarranted Jimitations on their exercise.™* In other words, the
principle of proportionality proscribes “unnecessary suspension of specific
rights, greater restrictions on those rights than necessary, or the unnecessary
extension of the geographical area to which the state of emergency »211:!;‘.&11".«?:9..”55

Similarly, the emergency measures taken by a derogating State must be
connected to the emergency, i.e., they must be prime facie suitable to reduce
the crisis and must be commensurate with the severity of the threat posed.®
Implicit in the element of severity is the requirement of restricting the
measures to areas that are affected by the emergency and only to the extent
necessary.”’

According to the Human Rights Committee’s General Comment on
Article 4 of the ICCPR, the requirement of proportionality “relates to the
duration, geographical coverage and material scope of the state of emergency

5! Macdonald: European Convention, supra note 23, at 243,

* freland v. United Kingdom, 25 Eur. Ct. H. R (ser. A) 2t 84 (1987).

* article 4(1) of the ICCPR and Article 15(1).

H Chowdhury: Rule of Law, supra note 16, at 102,

* Grossman: Examination of Stare of Emergency, supra note 45, at 35-52,
* Macdonald: European Convention, supra note 23, at 24344,

7 Ihid., at 244,
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and any measures of derogation resorted to because of the emergency.”™® The
Human Rights Committee added that:

the mere fact that a permissible derogation from a specific
provision may, of itself, be justified by the exigencies of the
situation does not obviate the requirement that specific
measures faken pursuant to the derogation must also be shown
to be required by the exigencies of the situation. In practice, this
will ensure that no provision of the Cavenant, however validly
derogated from will be entirely inapplicable to the behaviors of
the State Party. When considering States Parties” reports the
Committee has expressed its concern over insufficient attention
being paid to the principle of proportionality. ™

The punciple of properttonality, thus, requires States to provide careful
justification not only for their decision to proclaim a state of emergency but
also for any specific measures based on such a proclamation.* If States purport
to invoke the right to derogate from the Covenant during, for instance, a
natural catastrophe, a2 mass demonstration including instances of violence, or a
major industrial accident, they must be able to justify not only that such a
situation constitutes a threat to the life of the nation, but also that all their
measures derogating from the Covenant are strictly required by the exigencies
of the situation.*’

In the opinion of the Comunittee, the possibility of restricting certain
Covenant rights, for instance, freedom of movement (article 12) or fresdom of
assembly (ariicle 21), is generally sufficient during such situations and no
derogation fmm thc provisions in question would be justified by the exigencies
of the situation.”

As the Enropean Human Rights Court maded in the Lawless case, real
and effective safeguards must 3190 be provided in order to curtail any possible
abuse of emergency powers.® According to the Court, the inclusion of a
number of safeguard measures in the Emergency legistation (Act) and its
subsequent amendment, limited the acts of the government tio those that are

*® General Comment No. 29, at 2 Para. 2; Chowdhury: Rule of Law, supra note 16, at 103;
Macdonald: European Convention, supra note 23, at 243

* General Comment No. 29, at 2-3 Para, 4

“ Ibid,

! Geperal Conement No. 29, at 2-3 Para. 4.

* General Comment No. 29, at 3 Para. 5.

® Lawless case, 1 Eur. CL H.R. (Ser. A) (1961), at Para, 42.

|



strictly necessary to address the situation.* The Court also emphasized the
importance of the supervision by the Irish Parliament, which possessed the
power to revoke the declaration of emergency by receiving detailed
information about the enforcement of the Act.® The safeguards provided by
the Act were deemed to be of particular importance in determining that 1he
measures taken by the government were “strictly required by the exigencies of
the situation,”*

31.1.2. Non-discrimination

The principle of non-discrimination requires that emergency measures
adopted by the derogating State should not entail discrimination solely on the
basis of race, colour, sex, langnage, religion or social origin or any other status.
Article 4 of the ICCPR stipulates that in time of public emergency which
threatens the life of the riation, the State parties to the Covenant tnay take
mieasures derogating form their obligation under the Covenant to the extent
strictly required by the exigencies of the situation, provided that such measures
do not involve discrimination solely on the ground of race, religion, sex, ethnic
group, politicat betief or other status. Article 15 of the ECHR does not contain
a specific prehibition against discimination in the application of emergency
measures. Under Article 1 of Protocol 12 to the Convention, however, it is
uniawful for a High Contracting Party to discriminate on the basis of the
above-mentioned grounds.

It should be stressed that the prohibition of discrimination under Article
4 of the ICCPR is in addition to the stipulations under Articles 2(1} and 26.
According to Prof. Grossman, “[t]he multiple reference[s] to this prohibition,
not unusual in interpational instruments related to the protection of human
rights, serve to codify what is already a2 fundamental principle of fus cogens:
the total proscription of any form of discriminatory treatment based [the above
grounds.]™ Besides, to the extent that a High Contracting Party to ECHR is
also a State Party to the ICCPR, derogatory measures that discriminate based
cn those grounds would be a violation of the principle of consistency
incorporated under Article 15 of the ECHR.®

 Ihid.

 Ibid.

% Lawless case, | Ear. Ct. LR (Ser. A} {1961), at Para. 35

¥ {irossman, Examination of State of emergency, supre note 37, at 35-52.
% UN & ILA: Human Rights, supra note 81, at 879.
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3.1.3. Compatibility with other Obligations

According to the principle of consistency or compatibility, states may derogate
from hutnan rights nerms provided that such measures are not inconsistent
with their other obligation undertaken under international law. This criterion is
intended to create compatibility, concordance and complemetarity among the
different obligations of the derogating State under international law and
maintain better protection of human rights in crisis situations. Both under
Article 15(1) of the ECHR and Arficle 4 of the [CCPR, a State may suspend
nights only if the measures it has taken are “not inconsistent with its other
obligations under intemational law.™ Hence, the derogating State has to make
sure that the emergency measures it takes are in conformity with its obligations
under the particular human rights treaty to which it is a party and other
intemational law norms. Thus, the obligation of consistency (compatibility)
may h.a;:ﬁ the effect of expanding the list of non-derogable rights discussed
below.

In Brannigan v. United Kingdom, the European Human Rights Court
entertained the question whether the United Kingdom’s public announcemeit
of a state of emergency in Northern Ireland was enough to meet the
requirements of an official proclamation of a state of emergency under Article
4 of the ICCPR. The Court noted that the statement of the Secretary of State
for the Home Department to the House of Commons “was formal in character
and made public the Government's intentions as regards derogation, was well
in keeping with the notion of an official proctamation.™”

The requirement that the right o f states to suspend rights should be
compatible with its other international law obligations reflects the overlap and
divergence between international human rights law and other systems of
interniational law in general and international humanitarian law norms, such as

* In 2 similar vein, Article 53 of the ECHR states that a High Contracting Party could not use
the Convention to justify limitations or derogation from any of the human rights cbligations
that it has aceepted nnder its own domestic law or any other agraement to which it is a party.

™ Macdonald: Furopean Convention, supra note 23, at 246; P. VAM DUK et al, THEORY AND
PRACTICE OF THE EUROPEAN CONVENTION OM HUMAN RIGHTS 555(2d. ed., 1990}, DAVID. L.
HARRIS, et ], THE LAW OF THE EUROPEAN CONYENTION ON HUMAN RIGHTS S03[LSer

" Brannigan v. United Kingdom, Para 73,
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the Geneva Conventions, in particular.”™ The four Geneva Conventions and
their Additional Protocols are not subject to suspension even in case of
emergency, “since the very purpese of their adoption was to provide rules to
govern situations of armed conflict””* A noted scholar emnphasizes the
complementarity and non-exclusiveness nature of the protective norms of
international law, especially international human rights law and mnternational
humanitarian law norms in states of emergency. He argues that:

Ideally, there should be a continuum of norms that protect human
rights in all situations, from international armed conflicts at one
end of the spectrum to situations of non-armed internal conflicts
at the other. In every situation, either there should be -a
convergence of humanitarian or human rights norms, or at least

one of these two systems of protection of human rights should
clearly apply.”

3.2, Non-Derogable Rights
3.2,1. Substantive Rights

Even if a State declares emergency in full compliance with the
aforementioned couditions, there are certain “‘core™ human rights norms from
which ne derogation is allowed. Stated in simple terms, the principle of non-
derogability prohibits States from suspending the rights that are specifically
mentioned as non-derogable even under the gravest states of emergency.
According to this principle, even in a situation of a state of emergeucy, there
are certain fundamental rights and freedoms which can never be suspended or
derogated from.

The list of these rights differs from treaty to treaty and, as we shall see,
there s 4 general trend of expanding this list aithough the proposals have not
yet attained universal acceptance. The non-derogable rights that are listed

* Hernan Montealegre, The Compasibility of ¢ State Party's Derogation Under Human Rights
Conveniions with fis Obligations Under Protocol If and Common Articles 3, 33 Am. UL L.
REV. 41, 44 {1983) [hereinafter Montealegre: Compatibility of a State Part’s Deregation).
" Montealegre: Compatibility of a State Part’s Derogation, supra note at 108, &t 44.
™ Theodor Meron, O the Inadequate Reach of Humanitarian and Human Rights Law and the
g New Fstrument, 77 Am J, Int'l L. 589, 589(1983) {Note and Comment). See

vage, Draper, elativnshipy between the Human Rights Regime and the Law of Armed
FogMilea s, Y. & HUM, RTs. 191 (19713},
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under Article 4(2) of the ICCPR are: Article 6{the right to life), Article
T{freedom from torture or to cruel, inhumane or degrading treatment or
purishment), Article8 (prohibition against slavery or to be held in servitude),
Article 11{(imprisonment for the inability to discharge contractual obligation),
Article 15 {prohibition against ex-post facto criminal law), Article 16(the right
to he recognized as a person before the law)} and Article 18 (freedom of
thought, conscience and religion). In contrast, under Article [5 of the ECHR,
Asticle Z (the right to life), Article 3 (prohibition against torture, ichumane or
degrading treatment or punishment), Article 4(1) (prohibition against stavery
or s ervitude), and Article 7 (non-retroactivity o f c riminal | aws) are the only
non-derogable rights. Article 3 of Protocol 6 and Article 2 of Protocol 13 to the
ECHR also prohibit derogation under Article 15 of the Convention.

As can readily be observed, the above twe humarn rights treaties
recogmize, in commod, four rights as non-derogable, namety, the right to life,
the right to be free from torture and other inhumane or degrading treatment or
pumishment, the right to be free from slavery or servitude, and the rule of no ex
post facto criminal laws. According to Jamie Oraa these four rights have
attained the status of jus cogens norms of intemationat law.”

According to Joan Fitzpatrick, the criteria for making certain rights
non-derogable in the case of the [CCPR are: first, some of those rights are
absolutely fundamental and indispensable for the protection of human beings
and, second, derogation from some of those rights during states of emergency
would never be justified because they have no direct bearing on the
emergenﬂy.ﬁ By the same token, the Human Rights Committee maintains that
“[t]ke proclamation of certain provisions of the Covenant as being a non-
derogable nature ... is to be seen partly as recognition of the peremptory nature
of some fundamental rights ensured in freaty form in the Covenant {e.g..
articles 6 and 7). However, it is apparent that some other provisions of the
Covenant were included in the list of non-derogable provisions because it can
never become necessary to derogate from these rights during a state of
emergency (e.g., articles 11 and IE).”T" But these criteria seem not to have
been consistently applied because there are some rights which seem to have no
less fundamental importance but have nonetheless not beer included in the list

™ Oraa: Humnan Rights, supra note 3, at 96.

? Fitzpatrick: Protection against Abuses, supra note 62, at 209; Oraa: Human Righis, supra
oote 3, at 94; General Comment 29, at 4-53, Para. 11,

7 Geperal Comment 2%, at 4, Para. 11,
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of non-derogable rights. As a result, there has heen, as of late, calls to broaden
the list of these rights.

The Paris Minimum Standards which were adopted by the ILA in 1984
contain “a set of minimum standards governing the declaration and
administration of states of emergency that threaten the life of a nationm,
including sixteen articles setting out the non-derogable freedoms to which
individuals remain entitled even during states of emergency.”” Likewise, the
Siracusa Principles on the Liritation and Derogation Provisions in the ICCPR,
that came out in 1985, make a siinilar recommendation of making the right to
fair trail non-derogable,” Again the Queensland Guidelines for Bodies
Mowitoring Respect for Human Rights during States of Emergency, approved
by the TLA in 1990, endorse the recommendations of the above two standards
and ask for making the right to fair trail non-derogable.®

The UN Human Rights Committee too seeks to enlarge the list of non-
derogable nights by adding the rights to fair trial and personal hiberty as non-
derogable provisions. It strongly suggests that the wiit of kabeas corpus should
be a non-derogable right,¥ In General Comment No. 29, it states that:

It is inherent in the protection of rights explicitly recognized as
non-derogable in article 4, paragraph 2, that they must be
secured by procedural guaramtees, including often judicial
guarantees. The provisions of the Covenant relating to
procedural safeguards may never be made subject to measures
that would circumvent the protection of non-derogable rights.
Article 4 may not be resorted to in a way that would result in
derogation from non-derogable rights. Thus, for example, as

article 6 ofthe C ovenant is non-derogable in its entirety, any
trial leading to the imposition of the death penalty during = state

™ Chowdhury: Rule of Law, supra note 16, at 1. For the list of the proposed non-derogable
nghtﬁ to a fair trail, see Lillich, The Pars Minimum Steodards, supra note 40, at 1079,
* The Siracusa Principles on the Limitation and Derogations Provision in the Interational
Covenant om Civil andd Political Rights, 7 Hum, RTs. €. 3, 12-13(1985).
¥ Richard B. Lillich, Queensland Guidelines for Bodies Monitoring Respect for Human Righis
during States of Emergency 85 AML 1. INT'L L, 716,716 {1991) [hereinsfler Lillich:
Queensiand Guidelines].
" Annual Report of the Human Rights Committee, UN. G.A.O.R., 46th Sess., Supp. No. 40, t
120, VN Doc. ASS40, at 2(1994),
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of emergency must conform to the provisions of the Covenant,
including ail the requirements of articte 14 and 15.

In the same vein, the Inter-American Court of Human Rights, in its
Advisory Opinion of January 30, 1987, asserts that the writ of habeas corpus
and amparo, which are not specifically included in the hist of non-derogable
rights under Article 25, “may not be suspended. because they are judicial
guarantees essential for the protection of the rights and freedoms whose
suspension Article 27 (2) prohibits™.*

3.2.2. Procedural Safegunards

Articie 41} of the ICCPR makes it a requirement that a State which wishes to
suspend rights and freedoms has to first “officially proclaim™ the existerce of
the emergency threatening the life of the nation. In other words, the principle
of proclamation proscribes a States’ resort to emergency measures without a
prior official proclamation of a state of emergency.®

The official proclamation of a state of emergency serves a nunber of
important purposes. First, it prevents an arbitrary use of emergency powers in
events that do warrant suspension of rights. By compelling States io make the
existence of emergency public, the principle tries “to reduce the incidence of
de facto states of emergency by reguiring states to follow formal procedures
set forth in their own municipal laws.”** “QOfficial proclamation by the political
organs of a sfate, its legislature and executive, has the important effect of
pubhcmmg the existence of the crisis and of possible derogations from normal
standards,”® According to the UN Human Rights Committee, the official
proclamation of state of emergency:

B General Comment 29, sF6 Para. 15,

¥ IACHR, Advisory Opinion OC-8/87 of January 30, 1987, which appears in THOMAS
BUERGENTHAL & DINAM SHELTON, PROTECTING HUMAN BIGHTS (N THE AMERICAS: CASES
AND MATERIALS 492(1995}.

¥ Gross: Omce More unto the Brach, supra rote 10, af 445449,

B bid. at 449; N. Questaux, Smdy of the Implicatione for Human Riphts of Recent
Developments Concerning situations Enown as States of Emergency, UN. Doc. E/CN.4/Sob
198215, July 27, 1982, at 12; Chowdiury: Rule of Taw, supre note 16, at 28-29;
Fitzpatnick: Humar Rights, stz pote 1, 2t 5% Orza; Hiomn Rights, supra note 3, at 34.35,
Joan Hartrnan argues that the principie of proclamation aveids ex post ficto explanations for
the violatiens of rights. See Joan F. Hattman, Working Paper for the Committee of Experts
on the Article 4 Derogation Provision, 7 HUM. RTS. €). 89, 93{1985).

* Macdonald: European Coaventica, supra note 23, at 250. H:argmsthat“[ﬂtlspathaps
unrezlistic to expect states in the nadst of a crisis threatening their contimied existence o
comply with a requirement of prior notification.” 7d. He also laments the lack of a “review
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[T}s essential for the maintenance of the principles of legality
and the rule of law at time when they are most needed. When
proclaiming a state of emergency with consequences that would
entail derogation from any provision of the Covenant, States
must act within their constitutional and other provisions of law
that govern such proclamation and the exercise of emergency
powers; it is the task of the Committee to monitor that the laws
in question enable and secure compliance with article 4. ¥

Secondly, the official declaration of emergency notifies the population
as to “the exact material, territerial and temporal scope of the application of
emergency measures and their impact on the exercise of human r'i,ghts.”"s‘s
Thirdly, it also helps for domestic supervision by the legislative and judicial
organs of the gm:rf:rm:rnf::ﬁt.3":I

As an extension to the requireinent of public declaration of
emergencies, States are required to inform, in a timely menner, the other
contracting parties to the treaties that they are temporarily unable to discharge
some of their treaty obligations. In order t6 cheéck whether derogations from
human rights are necessary and proportional to the datger posed by the
exigencies, derogations are “subject to international scrutiny and review.” In
tine with this, both the ICCPR and ECHR require States Parties to notify he
Secretary General the declaration and termination of states of ernergency.

Article 4 of the ICCPR stipulates that any State party to the Covenant
availing itself of the right of derogation shounld immediately inform the other
States parties, through the interraediary of the Secretary General of the UN, of
the provisions from which it had derogated and the reasons by which it was
actuated. The ICCPR also provides for a similar notification requirement when
the derogation is terminated,

Article 15(3) of the ECHR requires that a derogating State “shall keep
the Secretary General of the Council of Burope fully informed of the measures

mechanism of a state's measures before they are instinuted and before likely wiolations of the
convention and burmen rights ocour.” 1.

¥ General Comment 29, at 2, Para. Z.

® Nowak: Commentary, supra nots 27, at 80.

;1] Thid,

* Higgins: Derogation, supra note 40, at 283.
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which it has taken and the reasons thereof” High Contracting parties are
obliged to notify the Secretary General when derogation ceases,”

The purpose of notification is to inform the other Contracting States to
the instruments and the organ entrusted with the supervision of the
instruments. A Commentary on the ECCPR states that derogations are “a matter
of gravest concern and the States parties have the right to be notified of such
situations™’so that they will be informed of “what the situation of the
dcmgatmg state is in regect of the treaty, and accondingly fo be able to
exercise their own rights.’

The ICCPR and ECHR. do not set specific time limits within which the
State invoking the right to derogate has to notify the other Contracting Parties.
In the Lawless case, Ireland’s notification of the Secretary General about the
measures it had taken demgatu’lﬁ from the ECHR within twelve days was
considered “sufficiently prompt.”

In the Greek case, aithough it fuifilled the “prompiness” prong, the
Respondent government failed tc specify the reasons that necessitated
derogation from Article 1 5 of ECHR and provide the text of the emergency
decree up until after four months of the declaration of emergency.’® The Court
ruied that the Gnvmmt failed to meet the requirements of Asticle 15(3) of
the Convention.*

What is more, both instruments do not provide any guidelines as to
what type of information should be included in the notification to the
appropriate organs. Louis Henkin argues that [a] key weakness of Article IV
(3),.. ‘.IS that it fails to require States to Report the specific derogation measure
taken.™" The absence of specific requirements of providing details about the
specific measures taken has made it difficult to determine whether actions
taken in derogation were “strictly” necessary,” as required by Article 4. In

! At 1503) of the ECHR.

* MARE J. BOSSUYT, GUIDE TO THE TRAVAUX PREPARATOIRES” OF THE INTERNATIONAL
CONVENTION ON CIVIL AND POLITICAL RIGHTS 97(1987),

# Oraa: Human Rights, suprz note 3; at 58, Article 4] of the ICCPR recognizes the rights of
other siates 1o lodge inter-state conmmumication with the Humar Rights Committee if the
derogating state has already made a declaration accepting the jurisdiction of the latter.

™ fowless case, 1 Eur. Ct HR. (Ser. A) (1961) at 42.

z: The Greek Case, (1969} 12 YBECHR, paras. 165 at 71, 74,
ibid.

" |DUISE HENKIN, THE INTERNATIONAL BILL OF RIGHTS: THE COVENANT ON CIVIL AND

POLITICAL RIGHTS 85(1981).

* Ihid.

9%



the Freland v. United Kingdom case, the Evropean Human Rights Court stated
that the United Kingdom’s notices of derogation “fulfitled the tequirements of
article 15(3),” without specifying the necessary details that should be included
in such a notice.”

A question that may be asked in connection with the requirements of
notification is: what is the legal consequence of a state’s non-compliance with
it? Some argue that:

[wlhile it might be salutary if the ... authoritics regarded a
deficiency in notification as rendering the declaration a nullity,
the seriousness of what is at stake if the state demonstrates the
existence of an emergency at the appropriate titne may equally
make it appear too draconian a sanction and one which is likely
10 be of little efficacy. 100

Allan Rosas claims, “it would seem that a failure o notify in
accordance with paragraph 3, while a breach of the relevant instmaments, does
not, as such, foreclose invoking the right to derogate. ™"

I[. STATE OF EMERGENCY AND THE FDRE CONSTITUTION

This Part examines the Ethiopian constitutional law concerning human rights
and states of emergency, It explains the procedurss of declaring states of
emergency, the constitutional safeguards against potential abuse of emergency
powers, non-derogable rights and the role of the Ethiopian judiciary, if any, in
limiting the emergency powers of the govemnment, It also attempts to identify
the shortcomings in the Ethiopian constitutional framework in light of the
generally accepted intemational norms discussed in the earlier sections.

1. CONSTITUTIONAL BACKGROUND

In May 1991, the FEthiopian People’s Revolutionary Democratic Front
(EPRDF), a coalition of mainly ethnic-based rebel groups came to power by
overthrowing the military junta that ruled the country for almost twe decades.
in the following mornth, EPRDF held 2 national conference that established a

* Ireland v. United Kingdom, 25 Bur. Ct. H. R. (ser. A) at 34 (1987).

1% DAVID I. HARRIS BT AL., LAW OF THE BUROPEAN CONVENTION ON HUMAN RIGHTS, 506(1995).

"I Allan Rosas, Emergency Regimes: A comparison i BROADENING THE FRONTIERS OF
HUMAN RIGHTS: ESSAY I HONOUR OF ASBIORN EIDE 165, 177(Donna Gomien ed, 1993),
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transitional government and endorsed a tramsitional period Charter.'”” The
Charter, which had only twenty provisions, envisaged a nation of a multi-party
democracy and incorperated certain basic constitutional principles including
guarantee of equal rights, self-determination of all people, enduring peace and
stability by bringing to an end all hostilities, redressing regiona! imbalances as
well as establishing accountable govemment, rebuilding the country and
restructuring of the state.'®

In 1994, the Council of Representatives endorsed 2 draft constitution
that the Comstituent Assembly, elected by universal suffrage, adopted in
December of 19%4. The Constitution came mito force in August 1995 and
established an ethnic based state structure and dividing powers and their
exercise between the Federal and state governments.'™ A document of 11
chapters and 106 articles, the 1995 FDRE Constitution is the fourth written
constitution in the potitical history of Ethiopia.

The preamble to the Constitution lists past and existing social, economic
and political ills it aspires to remedy. The first chapter deals with general
provisions such as the nomenclature of the state, its territorial jurisdiction,
national anthem and language policy of the country. Chapter Two sets out the
fundamental principles of the Constitution, which include the supremacy of the
Constitution and the inviolable and inalienable nature of human and
democratic rights. Fundamental Rights and Freedoms are covered by Chapter
Three of the Constitution. Chapter Four provides the structure of the
government and sets out the separation of powers among the three organs of
the government. Chapter Five defines the structure and division of powers at
the federal level and authorizes state constitutions to define the structure and

"2 H. 5. Lewis, Ethnicity in Ethiopia: The View from Below {and from the South, East, and
West) in THE RISING TIDE OF CULTURAL PLURALISM: THE NATIONS-STATE AT BAY? 158
gCrawford Younp ed., 1993},

% The Transitional Government of Ethiopia, The Transitional Period Charter of Ethiopia No.
1 of 1991, Negarit Gazetta, Yesr 50, Nol, Preasmble.

'™ ETH. CONS. Ants. 1, 45, 46, 47, 50, 51 and 52. For some of the scholarly works on the FDRE
Constitution, see, Fasil: Constitation for the Nation of Nations, supra note 14; Minasse Haile,
The New Ethiopian Constitution: Its Impact Upon Unity, Human Rights and Development, 20
SUFFOLK TRANSNAT'L L. REV. 1-84 ($996) [Rereinafter Minasse: The Etttopian Constitution];
T.8. Twibell, Ethiopian Constitutional Law: The Strucrure of the Ethiopian Governmen! and
the New Constitution s Ability to Overcome Ethiopia's Problems, 21 LOY. L. A, INT'L & COMP.
L. ). 39946601999 Charles E. Ehrdich, Ethnicity and Constitutional Reform: The Case of
Ethiopia, 6 ILSA J. oo7"L & COMP. L. 51-71 {1999); Berket Habte Selassie, Self-Determination
in Principle and Practice: The Ethiopion-Eritrean Experience, 29 COLUM. HUM. RTS. L. REV,
91-142 (1957),
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divide power at the state level. Chapter Six establishes the two houses of the
federal parliament and stipulates the conditions of eligibility for membership in
the houses, powers and rules of procedure as well as the procedures for the
dissolution of the two houses. Chapter Seven details the nomination,
appointment, powers and functions of the President of the Republic. Chapter
Eight deals with the powers of the executive, the appointtnent and term of
office of the chief executive organ and Council of Ministers. Chapter Nine
establishes an independent judiciary at both federal and state levels and sets
out the structure and power of courts. The national policy objectives and
principles are outlined in Chapter Ten. Chapter Eleven addresses
miscellaneous issues, including procedures for constitutional amendment.

The Coenstitution establishes a bicameral legislative organ composed of
two houses, the House of Peoples’ Representatives (HHOPR) and the House of
the Federation (HOF), at the Federal level."™ Despite the stated bicameral
structure of the parliament; it is only the HOPR that has the supreme legislative
decision-making power in matters that are assigned to the Federal
government.'® The HOF has a very limited role in the law-maldng process.'”’
The HOF is, however, entrusted with very important tasks including the
interpretation of the Comnstitution, deciding on issues relating to the right of
ethnic groups to self-determination including and up to secession, and decidin,
the instances in which the federal government has to intervene in the states.’
In interpreting the Constitution, the HOF is assisted by the Council of
Constitutional Inquiry (CCI), which is composed of legal experts.'” The CCI
15 mandated to investigate constitutional disputes and submit its
recormendations to the HOF for a fina} decision.''®

The Council is composed of eleven members, six of whom should be
legal experts with proven professional competence and high moral standing.!"
They are recommended by the HOPR for appointment by the President of the
Republic.'” The remaining three members are persons designated by the

' ETH. CONST. art. 53.

'“ ETH. CONST. ant. 55(13.

" The only instances in which the HOF participates in law meking process are during
constitutional amendment as per art. 104 of the Constitution and authorization of Federal
intervenition m States according to Article 62(%) of the Constitution.

Y ETH. CONST. art. 62{9).

" BTH. CONST. arts. §2-84.

"9 BTH. CONST. art. §4(1).

" E1H. CONST. art. 82(2) (c).

"2 ETH, CoNsT. art. 32(2) ().
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HOF."” The CCI is presided over by the President of the Federal Supreme
Court with the Vice President of the same court as its vice president.'™*

The Constitution embraces a rigid form of amendment so that human
rights provisions will not be watered down by subsequent constitutional
amendments. According to Article 105, amendment of hurmnan rights provisions
requires majority vote of all state legislatures as well as two third majority vote
of both the HOPR and the HOF, whereas amending other provisions requires
two-third majority votes of the joint session of the HOPR and HOF along with
majority votes in two-third of the state legislatures. !

Nearly one-third of the text of the Constitution is devoted to
fundamental human rights and freedoms. These are categorized as “Human
Rights” and *“Democratic Rights” and, under Article 13 (2),"nghts and
freedoms™ are to be “interpreted in coaformity with the principles of the
Universal Declaration of Human Rights, the International Covenants on
Human Rights and other intemational instruments ratified by the country.™'®
In addition, Articie 9{4) states that “[a]il intemational agreements ratified by
Ethiopia are an integral part of the law of the land.” Moreover, the Constitution
aiso establishes twin homan rights institutions, namely, the Human Rights
Commission and the Office of the Ombudsman.' fr

There are differing opinions conceming the incorperation of such
detailed provisions in the FDRE Constitution. For instance, according to Fasil
Nahum, the Legat Advisor te the Ethicpian Premier, “the ciear message of the
Constitution is that it is serious with the respect for human rights.”''® Some
others, however, very much doubt the significance of such detailed human
rights provisions. Professor Minasse Haile, for instance, asserts that “the fate
of human rights in Ethiopia is a dim one.”™'"? He adds that “government's

'"* ETH. CoNST. art. 82(2) (d).

" EH. CONST. art. 82(2) (a) and {b)

" ETH. CONST. art. 105 (2).

¢ Some of the rghts included in the Human Riphts Section are the right to life, the security of
person a nd liberty, rights o f persons arrested, a ccusad, detained or convicted; the right to
equality, the ripht to privacy and freedonr of religion, belief and opinion, Whereas rights
such as right of thought, opinion and expreszion, freedom of assembly and demomstration,
freedem of association, freedom of movement, right o nationality, rights of women, family
rights, rights of children, night to vote, right to justice, rights of labour, right to development,
rights to environment, right to property and right to self-determination as well as economic,

social and cultural rights are inchided under “democratic rights™.

"7 ETH. CONST. art. 55,

' Fasil: Constitution For A Nation of Nations, supra note 14, at 58

"' Minasse: The New Ethiopian Constitution, suprg note 153, at 66,
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verbal commitment to human rights and democracy is merely designed to
tranquilize donor governments into disregarding its continuing violations of
human rights,”'?® Another writer considers the human rights provisions of the
Constitution as *... too specific on a particular right, yet too vague and general

lo serve as a proper measuring guide for implementaﬁnn.“m

2. Declaration of State of Emergency

There are two major models for declaring a state of emergency: the
parliamentary and the presidential or executive models. As the name indicates,
in the parliamentary model, the prerogative to declare a state of emergency is
vested in Parliament, whereas in the executive model, the power to declare a
state of emergency is vested in the chief executive, the president or the prime
minister,'*?

Within 1 he p arliamentary s ystem, there are certain varniations. In some
instances. parliament may be required to follow more stringent procedures than
is the case with ordinary legislation, or it may have to consult the executive
branch before it decides on state of emergency cases.'” When parliament is
not in session, an altemative option for tackling the problem of emergency
situations is normally provided.'* Whosoever is nominated as a temporary
guardian of the emergency powers, has to refer the whole issue to the titular
holder of those powers as soon as possible,'**

Simiiarly, in the case of the executive mode!, the decree introducing a
state of emergency may be reguired to be countersigned by enother official
within the executive and the president may also be required to bring the matter
to the attention of parliament as soon as possible.'*® Article 93 of the FDRE
Constitution lays down the circumstances for a valid declaration of states of
emergency under the Ethiopian legal system. Sub-article | reads:

' fhid.

12! Twibell: Ethiopian Constitutional Law, supra note 166, at 442

2 Venelin Ganev, Emergency Powers and the New East European Constitusions, 45 AM. 1.
COMP. L. 585, 588(1997) [hereinafter Ganev: Emergency Powers]

3 Ibid., at 588. For instance, the Constitution of Slovenia empowers the National Assembly to
declare a state of emergency, but the motion for the declaration has to come from the
executive branch. Ibid.

:z Ganev: Emergency Powers, supra note 175, a1 591.

Ihid. ’

' Ibid., at 590. For.instance, the Romaniaa Coastitution requires the decres of emergency to
be signed by the president and the prime rminister. The president is alse required 1o convene
parliament within 24 hours afier the declaration of emergency. /d.
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1. (a) The Council of Ministers of the Federal Govermment shall have the
power to decree a state of emergency, should an external invasion, a
break down of law and order which endangers the Constitutional order
and which cannot be controlled by the regular law enforcement agencies
and personnel, a natural disaster, or an epidemic oocur.
{b) State executives can decree a State-Wide state of emergency should a
natural disaster or an epidemic occur. Particulars shall be determined i
State Constitutions to be promulgated in conformity with this
Constitution. ]
First, the sitzations that justify the declaration of a state of emergency
are an external invasion, a break down of law and order which endangers the
constitutional order and which cannot be controlled by regular law
enforcement agencies and personnel, a natueral disaster, or an epidemic. In
thesc situations, the Council o f M inisters can lawfully exercise ifs powerto
declare a state of emergency. To put it differently, a war of aggression, internat
disturbance, such as rebellion and subversive movements or natural calamities
like flood, wildfire and transmissible diseases are the only grounds on which a
state of emergency could be declared under the Coastitution.

The Constitution requures the actual occurrence of the circumstance for
a state of emergency to be put in place. Near occurrence or quite immanency
are insufficient. The requirement that the breakdown of law and order must be
such that it endangers the Constitutional order and cannot be controlled by the
regular law enforcement agencies and persormel indicates that a declaration of
emergency should be of an exceptional nature. The crisis has to be so sertous
that the country’s institutionzl framework has broken down and violence must
have become widespread, wreaking havoc on citizens.

Second, the power to declare states of emergency is given to the
Council of Ministers, which is the executive organ of the country.'?’ During
emergency, the Council is also given all the powers to protect the country’s
peace and sovereignty as well as m aintain public s ecurity, law and order.!*
Similarly, Article 93(1) (b) authorizes state executives to declare state of

7 ETH. CONST. art. 77{10) com Article 93(1} (a). Article 77(10) states that [the Council] has
the power to declare a state of emergency; in doing so, it shall, within the time linit
prescribed by the Constitution, submit the proclamation declaring a state of emergency for
approval by the House of Peoples’ Representatives.” Hese it should be noted that Article
93(INb) of the Constitution apthorizes state executives te declare g state-wide stats of
emergency should a natural disaster or an epidemmic ccour.”

‘2 ETH. CONST. art. 93(4) (a).
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emergency within their respective regions when they are confronted with
natural disasters or epidemic, provided that such declaration is in conformity
with the constitution of the particular state.

Where a state of emergency is declared while the HOPR is in session,
the declaration should be submitted te the House within forty-eight hours for
endorsement. '** If, however, the House is in recess, the declaration should be
submitted within fifteen days of its adoption by the Councit of Ministers.'* If
the declaration gets the assent of the HOPR, the state of emergency will remain
in effect for up to six months. Similarly, if the members of the HOPR, by a
two-thirds majority vote so decide, an emergency proclamation may be
renewed for a four-month period successively.'* Third, the Councit has “the
power to suspend political and democratic rights contained in this Constitution
to the extent necessary to avert the conditions that required the declaration of a
state of emergency.”'*? Fourth, the Constitution, under Article 25 incorporates
the principle of non-discrimination and its derogation clause stipulates clearly
that the principle 1s not subject to any type of limitation or suspension.

3. Non-Derogable Rights under the FDRE Coustitution

In line with the peneral state practice in times of emergency discussed in
carlier sections, the FDRE Constitwtion too allows limitations on and
derogation from the fundamental rights and freedoms listed under Chapter
Three while at the same time recognizing certain absolute rights. Article 93 (4)
of the Constitution states:
(b} The Council of Ministers shall have the power to suspend such
political and democratic rights contained in this Constitution to the
extent necessary to avert the conditions that required the declaration of
a state of emergency.
(¢c) in the exercise of its emergency powers the Council of Ministers
can not, however, suspend or limit the rights provided for in Articles 1,
18, 25, and sub-Articles 1 and 2 of Article 39 of this Constitution.

The Constitution thus puts certain rights and freedoms beyond the
reach of the emergency powers of the government even when there is an actual

'Z BTH. CONST. art. 93(2) ().

0 ETH. ConsT. art. 93(2) (b).

CUETH, CONST. art . 93(3).

2 ETH. CONS. art. 93(4) (b) [emphasis added]. Note that the Constitution speaks about
derogaticn of political and democratic rights, and not derogation of human rights. For more
dizcussion on this issue see chapter 4 and accompanying footnotes,
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and imminent danger against the life of the nation. The list of fundamental
rights and freedoms that are non-derogable under the FDRE Constitution
inclnde: the right to protection against cruel, jnhuman and degrading treatment
or punishment [Ast.18(1)]; the right 1o be protected against slavery, servitude
and the trafficking of human beings [Art. 18(2)]; the right to equality (Art.25)
and the right of Nations, Nationalities and Peoples of Ethiopia to self-
determination up to secession [Art.3%(1)] and their right to speak, to write and
to develop their own language as well as to express, to develop and promote
their culture and to preserve their history [Art.39(2) and (3)]. Although it is not
a right, nomenclature of the State is also made non-derogable under the
Constitution {Art.1).

A juxtaposed reading of Article 93(4) (¢) of the Constitution and
Article 4(2) of the ICCPR clearly demonstrate that the list of non-derogable
nghts and freedoms in the former leaves cut some of the rights that are
enumerated in the latter. The non-derogable rights listed under Article 4(2) are
right to life;'? freedom against torture, cruel, inhuman or degrading treaiment
or punishment;'**freedom against slavery, slave trade and servitude;'™
freedom against imprisonment for contractual obligation;® freedom against ex
post facto criminal laws;'’ right to recognition everywhere as a person before
a law;'"* and right to freedom of thought, conscience and religion.'™ The
Constitution fails to exempt the right to life,'* freedom against imprisonment
for contractual debt, right to recognition everywhere as a person before the law
and the prohibition against ex posto facto penal law as well 25 right to freedom
of thought, conscience and religion from suspension during emergencies,

4. Constitutional Safeguards against Abuse of Emergency Powers

The importance of precise and effective national legislation and effective
domestic contrel mechanisins to prevent breaches of buman rights during
situations of public emergency cannot be overemphasized. Domestic control

1 JCCPR, mt 6

“* FOCPR, art. 7.

1% JOCPR, art. & (1) and (2),

8 JOCPR. art 1]

7 JCCPR, art. 15.

Y% [CCPR, art, 16

' [CCPR, art. 18

" As sbsurd as it is, the Constitution prohibits tortire, inhumane or degrading treatment of
persons, and not their Lilling. So, it is perfectly legitimate for the government to kill soimeone
during emergency, but it cannot treat him or her inhumanly.
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over emergency power takes two main forms: legislative contro! and judicial
review, '

4.1. Legislative Control

In most cases, national constitutions provide in some detail the ¢ircumstances
under which a state of emergency may be declared, the nature of permissible
detogations, the monitoring role of the legislative and judicial organs, and the
way in which the emergency regime could be extended and ultimately come to
an end.' Specific controls may include: a requirement that any resort to
emergency powers must be approved, either before introduction or scon after
that, by a specified majority of the legislators; a duty on the executive to seek
periodic renewals for emergency mandate; time limits on the overall duration
of the emergency; and 2 ri%ht on the part o fthe | egislature t o t erminate the
emergency at its discretion, '

In the Ethiopian Constitution, attempt has been made to give HOPR
some ¢ontrol over the executive act of proclaiming or declaring an emergency.
The first limitation is that if the state of emergency is declared while the HOPR
15 in session, the emergency decree should be submitted to the House within
forty-eight hours o fits declaration."™ If the e mergency is d ecreed when the
HOPR is in recess, then, it needs to be submitted to the House within 15 days
of its declaration. In both cases, if the decree fails to get the approval of two-
third majority vote of the members of the HOPR, it has to be repealed
forthwith.'"* The second limitation relates to the scope of the emergency
regulations, i.e., the execulive can only derogate from what the Constitution
designates as “political and democratic rights.” The third safegnard is
temporal, i.e., the declaration of emergency is limited to six months. Although
the Constitution does not put an upper limit to the number of renewals, it
requires the HOPR to reconsider the emergency publicly on a bi-annual basis.

More importantly, the Constitution entrusts the duty to administer a state
of emergence to the Emergency Inquiry Board constituted by the HOPR,'* The
Board undertakes a seties of tasks including inspection and follow up to ensure

™1 Iyer: States of Emergency, supro note 10, at 125

"2 1C): State of Emergency, supra note 3, at 432.

¥ Iyer: States of Bmergency, supra note 10, at 185-186.
' ETr CONST. art. 93(2)(=).

"> Ern, CONST. art. 93(2) (a).

"% ETH. CONST. axt, 93(5).
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that measures taken during the state of emerpency are not inhumane.'”’ When the
Board finds any case of inhumane treaiment, it is mandated to suggest certain
corrective actions to the Council of Ministers or 1o the Prime Minister and to
ensure that the perpetrators of those acts are prosécuted.'® It is also
empowered to publicize the names of all persons detained by reason of the
declared state of emergency within one month and to convey its views to the
House of Peoples Representatives on matiers of extension of the duration of
the state of emergency,m

4.2, JUDICIAL REVIEW

In a system in which the judiciary is empowered to review acts of
parliament and the executive action, a declaration of emergency that fails to
meet legal requirements could be declared mull and void by a court of taw.'*®
Further, national cowrts normally have the power fo review measures taken
during ﬁlle emnergency sitnatton, including the power to i ssue writ o fhabeas
COTpUS.

Of greater i nterest is the question w hether the couris have power to
question the wisdom of the executive’s determination that an emergency exists.
Some authors argue that “a court [shorld] question the correctness of the belief
that an emergency situation in fact existed or even the bona fides of the
government in making a proclamation or declaration of emergency.™ " Others,
however, claims that “the executive and legislature, the political branches of
government, are entitled to discretion in determining the existence and gravity
of a threat to the nation, i.e., the need for a state of emergency, and the
necessity for recourse to specific measures ™' '

The different principles adopted as guidehnes for derogation as well as
the human rights 1astruments and the work o f h uman rights bodies, make it
clear that ordinary courts should be empowered not only to rle on the
constitutionality of the state of emergency but aiso the way in which the

"“TETH, CONST. art, 93(6).

"% ETH. CONST. art. 93(6)(c) and ().

Y Bt CoNsT. am. 93(6)e).

" DeMerieny: Emergency in Commonwealth Caribbean, supra note 71, at 117.

81 1d at 186; Gross: Onoe More 1mto the Breach, supra note 12,491,

*** DeMeriewx: Emergency in Commonweaith Caribbean, supra niote 71 at 117; Iyer: States of
Emergency, supra note 14, at 186,

'** KCJ: States of Emergency, swpra aote 3, at 435, It is alleged that the U.S, Cowrts avoid this
issue “by invoking the political question doctrine or declaring that the discretion of the
executive, the legislature, or the miilitary commander is absolute and not subject to judicial
review.” Alexander The Hinsionary Protectiom, supra note 365, at 15-16,
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'** In its General Comment 29, the Human Rights Committec notes that “a state party may not
depart from the requirement of effective judicial review of detention. T‘hc Surflcusa
Principles also states that during public emergency, “where persons are Qeta‘mcd without
charge the meed of their continued detention shall be considered periodically by an
independent review tribunal.” According to the Ten_l.h Annua‘l Report by Mr. Leondro
Despouy, the remedy of habeas corpus should be included ‘among_ the non—dc.mgable
guarantees because it is an essential legal guarantee for the protection of certain non-
derogable rights.” The Administration of Justice and the Human Rights of. Detainces:
Question of Human Rights and States of Emergency- Eighth annual report and list of States
which, since January 1, 1985, have proclaimed, extended or terminated a state of emergency,
presented by Mr. Leondro Despouy, Special Rapporteur appointed pursuant to Economic and
Social Council Resolution 1985/37 . UN Doc. E/CN.4/Sub.2/1997/19, 7-32, at para. 107; IC):
States of Emergency, supra note 129, at 434-6. _

5% Section (B) Art. 5 of the Paris Minimum Standards which appear in Lillich: The Paris
Minimum Standards, supra note 40, at 1075.

¥ Lillich: The Paris Minimum Standards, supra note 40, at 1075; Chowdhury: Rule of Law,

supra note 16 at 141,

"' Lillich: The Paris Minimum Standards, supra note 40, at Section (B) Art. 5; Chowdhury:

I”Rulc of Law, supra note 21 at 141, ,

Lillich: The Paris Minimum Standards, supra note 40, at Section (B) Art. 5; Chowdhury:

Is(}lule of Law, supra note 21 at 141,

Chowdhury: Rule of Law, supra note 16 at 142.
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as null and void.'® Similarly, the Siracusa Principles and other major human
rights instruments emphasize that every derogation should be subject to the
possibility ofa challenge to and a remedy a gainst its abusive application or
imposition. They also stress that the ordinary courts shall maintain their
jurisdiction to adjudicate any complaint that a non-derogable right has been
violated. '

The institutional process of testing the constitutionality of legislative
enactinents and executive action is conducted through different mechanisms in
different countries.'™ Some have entrusted their ordinary courts with that,
whiie other have opted for special constitutional courts to undertake the task of
constitutional interpretation. In others, such as Switzesland, referendums
whereby the entire population engages in constitutional interpretation and
reviews the laws enacted by the legislamure are not unusual. The overreaching
purpose behind all such exercise is to void subsidiary laws and administrative
decisions that run against the constitution and thereby ensure the supremacy of
the latter.

The FDRE Constitution, in 2 rather unique way, ecmpowers the second
house of Parliament, the HOF, to interpret the Constitution.'® The House is
composed of representatives of nations, nationalities and peoples of Ethiopia,
each represented by at least one member and an additional representative for
each one miltion of its population.'® The Councii of Constitutional lquiry
(CCT) has the mandate to investigate constitutional disputes and to submit
recomumendations to the HOF if it finds that there is a need for constitutional
interpretation. The HOF then must decide on the dispute within 30 days of
receipt.'®® The CCI has a role of a “clearing honse,” since its mandate is

¥ Lillich: The Paris Minirman Standards, supra note 40, at Section (BY Art. 5; Chowdhury:
Rule of Lew, supra note 16, at 142; Steplen Elhoann, A Constitution for all Seasons:
Providing against Emergencies in a Post-Apartheid Constitution, 21 COLUM. HUM. RT5. L.
REV., 163, 187 (1989).

*! Haysom, States of Emerpency, supra note 19, at 155-6.

' For very good discussions on the issue of comstitutional interpretation, see D-ONALD P.
KOMMERS, THE CONSTITUTIONAL JURISPRUDENCE OF THE FEDERAL REPUBLIC OF (GERMANY
(1977); WALTER MURPHY ET AL, AMERICAN CONSTITUTICNAL INTERPRETATION (2d. ed.,
1995); CHRISTOPHER WOLFE, THE RISE OF MODERR JUDICIAL REVIEW {1986); Dennis Davis
et a!, Democracy and Constitationalism: The Role of Constitutionat Interpretation it RIGHTS
AND COMSTITUTIONALISM 1(Dawid van Wyk et al, eds, 1996); MAURO CAPPELLETTL,
JUDWCIAL REVIEW IN THE CONTEMPORARY WORLD (1971}

1€ E1H. CONST. art. 61{1) and 83(1).

1% ETH. CONST. art. 61(2)

¥ ETH. CONST. art. 84(2).
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limited to tnaking recommendations to the HOF concerning the need for
constitutional interpretation.'®

A question that forces itself into the forefrofit is: what is the rationale
behind entrusting the HOF with the power to interpret the Constitution?
Commenting on this particular question, the Ex-Speaker of the HOPR, who
was also the Secretary of the Constitutional Drafting Commission, Ato Dawit
Yohannes is quoted as saying:

How can a constitution that b as b een ratified by the People’s
Assembly be allowed to be changed by professionals who have
not been elected by the people? To allow the courts o do the-
interpretation is to invite subversion of the democratization
process. Since, the constitution is eventualty a political contract
of peoples, nations and nationalities, it would be inappropriate
to subject it to the interpretation of judges. Tt is the direct
representatives of the contracting ;laartias that should do the
work of interpreting the constitmtion.'®

The above guotation makes it clear that the drafters of the Ethiopian
Constitution considered the Constitution a political pact entered into by the
peoples of Ethiopia and constitutional interpretation as a political function.

Be that as it may, the next questions worth considering at this juncture
are: Where does this leave Ethiopian courts as far as interpretation of the
constitution 1s concerned? On the one hand, given the fact that the power of
the courts to review the constitutionality of law is not provided for expressis
verbis in the Constitution, one may reasonably argue that ordinary courts have
no jurisdiction to entertain cases involving the constitutionality of laws.

Howaever, one may also reasonably argue that a close reading of the
section of the Constitwtion dealing with judicial power reveals that the power
to interpret the constitution is shared between ordinary courts and the House of
Federation. Article 78 of the Constitution endows courts, both at the Federal
and State levels, with judicial power. It goes with out saying that the exercise
of judicial power paturally implies interpretation and application of the
constitution as well as other laws in their day-to day activity of dispute
settlernent. In fact, court cases, especially criminal cases, often nvolve

' ETH. CONST. art. 83(2).
'*" As quoted in Assefa Fischa, Adjudication of Constitutional lssues in Ethiopia: Challenges
and Prospects (unpublished, LL M. Thesis, University of Amsterdam, June 2001), at 44,
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allegations of violation of constitutionally guaranteed rights, thereby making it
almost impossible for the court to rule on such cases without making some sort
of reference to the Constitution.

In a similar vein, Asticle 13 (1) of the Constitution reads as “[a]ll
Federal and State legisiative, executive and judicial organs of at al] levels shall
have the responsibility and the duty to respect and enforce the provisions of
this Chapter [Chapter 3].” It is clear from the provision that all the three
branches o f the government s hare the duty and responsibility to respect and
enforce human rights provisions of the Constitution equally. Courts can neither
respect nor enforce human rights nomms unless they are in one way or another
involved in interpreting the scope and limits of the norms.

Be that as it may, it can be maintained that judicial review of legislative
and executive measures assumes even more importance in Westminster styles
of government where the party n power controls both the legislative and
executive branches. It provides the “check and balance™ necessary for the
hetter protection of human rights and freedoms of individual citizens.

CONCLUSION

A few things need only be said by way of conclusion as this paper is a study of
principles rather than a case study of their application. All the major
international instruments allow states to restrict or derogate from certain rights
and freedoms when states of emergency materialize. The overarching purpose
of allowing a state te derogate from human rights nomns in extraordinary
circumnstances 1s to “balance the most vital needs of the state with the strongest
protection of buman rights possible in the circumstances [not because such
norms become any less important].”™'®® This balancing act “is not between the
State and the individual" but rather “between the individual’s rights and
freedoms and the rights and freedoms of the community at large.”™® ki is thus
unperative for nations to strictly observe not only the norms govemning the
preconditions for a valid declaration of a state of emergency but also those
safeguarding against abuses of emergency powers,

¥ Macdonald: European Convention, supra note 23 at 225,
*** Higgins: Derogation, supra note 30, at 282,
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