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Appeliant:- Mrs. Emma Vakaro
Respondent:- Customs Administration

f1aving examined the case, we have renderag the following judgement.

- Judgement

The appeliant, in her memorandum of appeal, dated Hamle 23/1971, stated
that the Von Vokiado Company had, putstiant to a judgementrencered in aseparate
dispute, paid Birr 14,181.03 (Fourteen Thousand one Hundred Eighty-one Birr)
to the respondent. However, as this judgement was subsequently rever._sgd by an
ad hoc committee established to decide cases pending in the Emperor's court
(Chilot), and the part.es had agreed that the execuition of this judgement should he
transferred to the High Court of Addis Ababa, the appellant had begged the High
Court of Addis Ababa to order the restitution of the money paid by the Compary, in
accordance with Article 249 of the Civil Frocedure Code. The application of the
appeilant was served on the respondent, who raised a variety of preliminary ol;gjéc-
tions, and was also made to submit his statement of defence, in full, on Ter 25/1972.
The main points raised by the respondent in his defence were as follows : According
to Auticle 349 of the Civi! Frodcedure Codé, the appeliant should have instituted
his claim in the Awraja Court of Asmara, and nof in the High Court of Addis Ababa.
There is not sufficient evidence to prove that Emma Vakare has authorized the pr-
esent pleader to actforherinthis Court. The appointmertof & pleader made before
@ notary is ‘not considered valid under Ethiopian Law. The testimony given by the
witsesses in respect to the inheritance and the name of the appellantisso confused

-that it could not be regarded as a sufficientevidence for determining the inheritance,
Withcut producing a document evidencing the fact that she had-inhetited the Von
Vokiado Company, the appellant could not claim. the money deposited by the
said Companry. The relations between the Company and the deceassd spouses
have riot been established. Even if it could.be said that the appellant is the sistar of
£mma Vakaro, and that orié may inheritthe prope:ty of others by reason of relation-
shipe, the succession claim should be dismissed, on the grour.d that there is o
reason why the appellant could, apart from the prope:ty of her sister, inherit the
property of-her brother-in-law, Pierro Padoli, and it stated that it could objectto the
succession. Moreover, the respondent stated that, as the money was deposited by
the company, of its own free will, against a receipt (Model 88}, and as long as
‘this receipt was not szbst'tuted by an appropriate receipt within § months’ period
of time, it could not be used for reclaiming the monay deposited by the Company.
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The appellant’s pleader, on his part, hasstated his responses as follows:
e Y p :

As the issue was related to. reclaiming the money in the light of the decisio
rendered by the ad hoc committee, the respondent should not be allowed to ques-
tion as to the identity of the appellant in this Court. As regards the transfer of the
decree for execution to the High Court of Addis Ababa, the pleader stated that the
transfer was effected at the joint request of the appellant and the respondent, and
that proof to this effect could be feund in the file. With regard to the allegation that
there was confusion inthe testimony of the witnesses and the name of the appellant,
the pleader insisted that the respondent’s argument was unacceptable. Since the
appellant was named and her'pleader appointed on the basis:of the;law of Haly,
the objecticn raised Ly the respondent was groundless. The respondent mighﬁ raise
his abjection to the succession, if he has any objection to make, not in the High
Court, butin the Asmara AwrajaCourt in which the judgement was pronounced.
The heirs of the owners of the Company could clzim the money deposited by the
Company. The meney was deposited rot becguse the Company requiexd it, but
because the Courthad rendered an order to that efi ect.

_ The appeflant has produced a variety of docunieatary evidence to support
his claim: these are the memorandum of association,” certifying that, first, Pierfo
Padoli and, secend, Lina Vakaro were the owners of the Von Vokiado Frivate Limi-
ted Company; a certified copy ofthe certificate of heirissued by Asmara Awraja Co-
urtin Civil Case No. 433/68, which could show that Emma Vakaro is the heir tao the
owners of the Company ; a copy of records of proceedings in which the Supreme
Court of Asmara ordered the Von Vskiado Company and two other personsto pay
to the Customs Adminisration Birr 14, 181.03, each; and’a power of zttorney
sigred by the appellant autherizing her pleader, Mr. Soligno, to collect en her behalf
Birr 14,181.03, which she said she wés entitled to get, because of hef being declar~
€d the heir to her sister, Lina Vakare, and her brother-in-law, Pierro Padoli. !

The High Court of Addis Ababa, having examined: the arguments reised and
evidenee preserted by the parties, held that, concerning the court's competency
to entertain the case, it had the power to adjudicate, the dispute which the High
‘Court of Asmara had delegated to it, in addition to the fact that the:parties agreed
to that effect. Concerning the appointment'éf the pleader, the Court dismissed the.
respondent’s objection on:thé grourd ‘that it was certified by beth the Ministry of
+Foreign Affairs and the Embassy of Ethiepia to italy. Moreover, since the money
was paid by an order of the Court in the execution of a previous judgement, it is
possible ta apply te the Court'with the aim of getting it back. If the Companw is
dissolved, the owners should claim the property of the. gissolved Company, and
Pierro Padofi and Lina Vakero are known to be the owners of the Company. As
regards the allegation that Model- 85 is of no value beyond six months, the, period,
otherthan merely indicating.the time beyond which the office. intends to keep the
‘money for itself, does not act as a statute of imitation that meay preciude-third
parties from reclaiming their money. And concerning the naming, as it was per:
formed consistent with the traditions.of Europeans, there isno'problem in it. As we
have-observed, the judgement of the Awraja. Court, by which the petitionrer was
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declared the heir of her sister and brothers-in-law, and the objections raised to it
should, in actual fact, and have not been lodged in this Court. Having stated that a
deciaration of succession is deemed illegal if rendered based on faws other than
those of Ethiopia (for courts of Ethiopia are required to apply Ethiopian law), and
that the judgement of the Awraja Court, in which the wife and the husband were
considered as though one could become the heir 1o the other, is outside the spirit
of Articles 844 (3) and 845 of the Civil Code, the High Court held that the applicant
should acquire only the share of hersister, and notthat of the brother-in-law, to the
suceession of whom the Government should be called.

Both parties have now appealed on this decision to this Court. Emma Vakaro's
appeal rests on the fact that the decision rendered by the High Court, depriving her
of the right to inherit the share of her brother-in-law, is improper; she has, in her
statement of appeal, stated that she was the legal heir. The respondent has, on his
part, also lodged an appeal, in Civil Case No. 880,73. The grounds of the appeal is
related to the decision of the High Court, by which it, the Customs Admin istration,
is required 10 pay interest te the appellant, and that it is the body responsible to
receive the money (share of the appellant’s brother-in-law) due to be appropriated
by the Government, and nottha Ministry of Finance, in whose possession the meney
now is. Concerning the money under contsntion, the appellant has stated that the
decision of the High Court should be reversed on the ground that no legal heir has
appeared. And in respect to the above statements put forward, the Court has not
found it necessary to record the arguments of both parties and has therefore de-
liberately ignored them, since recording them would result in the repetition of the
arguments made by them in the High Court.

The arguments and evidence presented by the parties to the dispute, in shortt,
are as stated above. The Von Vokaido Company was, by the judgement of the
Supreme Court, made to pay Birr 14,181.03, for having allegedly violated the
customs regulations; that judgement was referred to and reversed by the ad hoc
committee. Further, Emma Vakato has, through her attorney, Soligno, asked for the
rest.tution of the money, for Article 349 of the Civil Procedure Code provides that
any money paid in the satisfaction of a judgement could be reclaimed by the payée
if that judgement is reversed on appeal. The proof that Emma Vakaro has produced
in support of her claim to the rights of the Company, is the judgement of the Asmara
Awraja Court, declaring her to be the heir to the decessed spouses. She said she
had obtained the judgement by bringing to the attention of the court that Pierro
Padoli and Lina Vakaro were the owners of the Company ; that. according to ltalian
law, if either a deceased wife or husband has no ascendants aor deseendants, in
either paternal or maternal lines, the surviving spouse or a relative of such spouse
should be called to the succession ; that both spouses have no heirs from their
respective lines ; that Emma Vakaro, who died after Pierro Padoli, is the one upon
whom the succession devolves; and that it is she (the appelfant), sister of Lina
Vakaro, who should, in turn, bé called to her succession. The High Court, having
recognized the right of the owners or their heirs 19 claim the property of the Comp-
any, even if dissolved, dismissed part of the claim of the appellant on the ground
that itis under Italian law, and not under Ethiopian law, that a wife and a husband
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might inhorit the property of one another. As Et‘niopfan cfouns are requireq o
apply the laws of Etniopia and not thos? of Italy, having cCeclated that it woyy
not accepttheju dgement by which Emma Vakaro was imacetosucceed,in additjon
to that of the moiety of her sister, to the moiety of her Lrother-inlaw, through he,
sister, upon whom tne right of the former are said to have devolved, the High Court
has decided that the moiety of the wife sheuld go to ti-e petitioner, and the oftg,
moiety of the husband, who has no one to succeed him, sh.ozld be appropriated by

the State.
The Supreme

judgement to the dispute. 7
This Coutt, as it has examined the files, has become 2ware of the fact thag

Fierro Padoli and Lina Vakaro were the owners of t.e Company; that the owners
could claim the prcpeity of the Company, although it is now cissoived; that the
power of attorney which Emma vakaro has given to her pleacer, Seiigno, is legal;
and that the dismissal of other objections raised by the Customs Administration in
the High Court is proper. However, the matter on v: hich: tais Court should, in paiti-
cular giveits cecision isthe decision of the High Courtrelating to th.e judgement by
which Emma Vakaro has been declared to be trie heirto both Lina Vakaio and Fierro

Padoli.

The dictum of the High Court, which maintzins that Ethiopian coutts should
pass their decisions not on the basis of foreign laws, but ratrer on Lthiopian laws,
is approptiate. For any on¢ who examines our Civil Cece, it is clear that, under
Ethiopian law, a wife chall not succeed ker hustand, ncr vice yersa. The Asmara
Awraja Court, by holding that Lina Vakaro could, on ti-e basis of Itzlian law, succeed
her husband, Pierro Padoli, has rendered a decision inconsistaat with our law. Itis
this judgement of the Awraja Court that has served as a basis for the certificate of
heir obtained by the petitioner. Yet, as long as the judgement is readered by a
competent Ethiopian court, if it is found to be a wrong judgement. there is a pro-
cedure as to how it could be criticised and reversed. If parties to a dispute allege
that the judgement is illegal, the opportunity of gettirg itreveiced is by filing their
appeal against the judgement. Those who are not paities to the disptte, but who
have interestin the judgement, can object toit by submitting tkeir oppsition to the
court that has rendered the judgement. Apart from these s tuations, if courts enter-
tain an incidental issue concerning the legality of a judgement procuced as evide-
nce during a proceeding, and render a decision by eitter upholding or reversing the
judgement, then the adoption of aprocedureonthe lodging of anoppositionand the
hearing of an appeal would become purposeless. While the Asmara Awraja Court
has the jurisdiction to entertain a succession case, the decision by which the Court
issued a certificate of heir has notbeen reversed on appeal, on the grounds thatitis
notstrictly in line with the law of Ethiopia. Although the Customs Administration
was not a party to the dispute, if it thinks that the certificate of heirissued had jeop-
ardised its interests, it ought to have filed its oppcs.tion Fursuant to Articte 358 cf
the Civil Procedure Code.Outside of this, as has just been declared by tho High
Court, there is no legal ground that could enable any aone to question the legality
of the judgement of the Awraja Coust. Hence, the assertion that the judgement of

Court, having jointly examined the two files, has rendered its
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the Asmara Awraja Cowt isillegal has no legal effect, other than sorving as a
dicturn, and cannot be reversed by either the High Courtor the Supreme Court.
Although it is tive that the judgement of the Asmara Awraja Courtisillegal, as
no request was made for its reversal in accordance with the law, on tke cons-
ideration that the judgement, if reversed, would hamper the whole procedure,
and that the advantages accruing to a reversal are less as compared with its
disadvntaget, and having accepted the judgement as it is; and that the petitioner
(Emma Vakaro) is the heir to Ling Vakaro and Fierro Podoli, we have decided
to the effect that tke money (Bir 14181, 03) paid to the Customs Admini-
stration by the Von Vokiado Company be restituted to her.

Let a copy of this judgement be sent to the High Court, so as to make it aware
that its judgement Fas been altered. Lot also g copy of this judgement be sent to

the Asmara Awraja Court that ertertained the succession case, The paities must
bear their respective expenses.

This judgement was delivered on the 10th day of Tahsas 1977 by a unanimous
vote, by the panel division of the Supreme Court.

Signatures of Justices:-

N






THE APPLICABILITY OF FOREIGK CIVIL
LAWS IN ETHIOPIA

A Case Comment on Civil Appeal
Na. 852/73

By ibrahim idris
thtroduction

The Supreme Court has, in Civil Appeal No. 852/73, stated that the decision
rendered by the Asmara Awraja Courtis illegal. However, realizing the fact that the
decision was not reveised pursuant to the appropriate provisions of the Ethiopian
Civil Procedure Code, the Supreme Court has upheld the Awraia Court’s decision
declaring that Emma Vakaro is the legal heir of Lina \'akaro and Fieiro Padoli.

Concerning the Awraja Court’s decision, the Sup-eme Court has included the
tollowing dictum in its judgement:

»#The dictum of the High Court, which maintains that Ethiopian
courts should pass thew decisions not on the basis of foreign
laws, but ratrer on Ethiopian laws, is.appropriate .. The Asmara
Awraja Ceurt, by holding that Lina Vakaro could, on the basis of
Italian law, succeed her husband, Pierro Padoli, has rendered a
decision inconsistent with our law.” !

A critical analysis of this dictum of the Supteme Court goads one into raising
- the following questions relating to private international law.

1. Could foreign laws be applied by Ethiopian couris, to govem
matters in which foreign elements are involved ?
2. If foreign laws are said to be applicable in Ethiopia, what is their

status as compared with Ethiopian laws?

3. What is the applicable law governing succession of movatle pro-
petty containing foreign elements under Ethiopian law ?
Is it the law of domicile or nationality ?

In this case comment, an attempt is made to suggest solgtions to the above
three questions.

As regards the first question a point worth mentioning beforehand, is the fact
that a court of any country is duty bound to exclusively apply the law of the forum.
i.e., the law of the country in which the court is situsted.

Moreover, as could be withessed in the legislations of many countries, courts
are parmitted to give effect to laws ot foreigin countries found to be appropriate.to
govern cases in which forgign elements are in existence. Many Eastern and Western
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European countries have, far instance, in thelr respactive private international laws,
empowered courts to apply foreign laws when found necessary. 2 However, the
laws which courts would apply need not be nconslstent with the state policy and
public interests of the forum. ?

it could be for various raasons that courts of cne eountry are made to-apply the
laws of another, The following may be mentioned as some of these reasons. 4

Firstly, if a state permits its courts to give effect to applicable foreign laws, then
this may be viewed as a manifestation of readiness on the part 6f that state that
“jastice be rendered to cases contalning foreign elements. Supposs, tvo Ethiopians
coacluded a contract involving a sale of a car, while they were in Kenya. They slso
agreed that the Tawof Kenya would be applicablein case of any dispute concarnmg
the contract. After both parties returnéd o Ethlopia, one of them instituted-a suit in
the High Court of Addis Ababa agalinst the other on the ground that the latter had
failed to discharge his obligatien. Here the law basad on which the Court eould
resolvethe dispute should be the Law of Kenya, the reasémbeing that contracts are
first of all adjudged under the law of the ceuntry which has explictly or impliedly
-been chosen:by the parties.  Farties to. a contract are free to agree as to what
country’s law shouid govern their contract, and their agreement is binding on them
as though it was law. ¢ If the Court applied the Ethiopian law, the act weéuld
‘undoubtedly be contrary to the interests of both contractants. Furthermore, the
“judgeément rende:ed in this way coufd be different from that whlch the Court could
have reached, had the law of Kenya been applied.

“Seécondly, the application of foreign laws to-cases involving fo:sign elements
constit.tes a courtesy of respsct towards the foreign countty whose law is applied.
Morédover, it could create a closer attachment betwesen countries goncerned, and
strangthen their friendly relations.

In Ethiopia, as in s0 many other countriss, there'are no rules requiring courts to
apply fo el.gn faws. Nor are there international treaties or conventions which bind
Ethiopia to give effect to foreign laws in its territory. Nor is there any specific law
which prohibits the courts of Ethiopia from applying foreignlaws.

*.in view of this reality, it becomes absurd, and therefore unacceptable, to subject
to Ethiopian law caces that have no connection with Ethiopia, on the pretext that
Ethiopian courts should not base their decisions on foreign laws. If the appropriate
taw governing a certain case is a foreign law, and if the application of such’law in
Ethiopia would not affect the state policy and theinterests of the Ethiopian people,
there is no Larm in this Taw being applied by_.Ethiopian’courts.'!n fact, the applica-
t'en of forcign laws by courts of Ethiopia could manifest the readiness of the state
of Et~i~p'a to cischarge its ir te:nationa! obligation. The application of foreign laws
. inEt i-pla could also create a friendly tie between Ethicpia and the foreign
country whose law thé courts of Ethiopia would apply. Apartfrom this, those cases
decided in Ethiopia on the" basis of the applicable foreign law would command
recognition in the foreign country concerned, and also in other countries.
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To refrain from applying foreign laws found to be applicable would amount to
rejocting the practice that has succeeded in winning an international acceptance.
Furthermors, ti-e reluctance of the Ethiopian coutts to give effect to such lews may
serve to foreign courts as a pretext for refusing the applicasion of Cthicpian law
within their ju.isdictions, which, in the sormal course of things, would have teen
applied.

i we oxamine some of the cases involving foreign elements which Ethicpian
couns have decided, we could see how much our courts have striven to apply
foreign laws. The case of Bendetto Verginella vs Italia Antonioni may Le cited as an
example. 7 In this case, when the petitioner appiied ta tke High Court of Addis
Ababa for a judicial separation, the court was able to render its judgement on the
basis of the law of ltaly.

Therefore, insofar as foreign laws are establisted to ke the appropriate govern-
ing law, and f their-application would not cause harm to-the stste policy and the
interests of the people of Ethiopia, to hole that courts should not give effectto such
foreign laws is liable to adverse criticism.

~ Priorto any answer as to what the status of foreign laws is in Ethiopia, it would
be of immense service if we look through the practices of cther countries.

What is the status of foreign laws ? This question, which is concerned with
whether foreian laws are regarded as questions of fact or law, is a disputed question
among the laws of different countries.

In the private international laws of many Europears countries, including all
socialist countries and many other countries such as Japen and South Korea, couits
are, if faced with cases involving foreign elements, reguired to apply foreign laws
ex officio. &

And, since fareign laws, in these countries are viewed as gquestions of law,
courts are required to centacttheir respective Ministries of Justice or the Ministiies
of Foreign Affairs or any other appropriate bodies with a view to seeking informa-
tion concerning those foreign laws they intend to apply. ? - -

In the Anglo-Saxon countries, in those countries the law of which kelongs to
the Spanish-Portuguese Jégal system, and alse in the jaw of such cour.ties a3
France, foreign laws are considered as facts, and, therefore, it becomes the duty
of paities to prove the content of such laws in the same way as other facts are
proved, 1°

For among those countries which do not apply foreign laws ex officio, in
countries of the continental legal system, pa:ties to a disptte may ke iequired to
prove the existence and the applicability of foreign laws by means of written expert
evidence. 1! In the laws of the countries with a common law legal system, &s, for
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fnstance, in England and the United States of America, the.existence and applica-
bility of foreign laws is proved by testimony given by expert witnesses. 12

in Ethiopia, there are no rules which are concerned with what should be the
status of foreign laws. Nevertheless, by taking into account Froclamation No:
1/1934 concerning the status of Ethiopian laws, one may venture on what should
be the status of foreign laws in Ethiopia.

According to this Froclamation, issued to establish the Negzrit Gazelta (the
official gazette of Ethiopia), a!l laws which are applicable in Ethiopia should be
published in the Nagarit Gazetta, 1® and courts -are duty bound to take judicial
notice of only those laws published in the Gazetta. 14 Hence, by argument a
contrzrio, because foreign laws are not publishable in the Gazetta, they are not
exact'y of the same status as the law of Ethiopia. Thus, although foreign laws: may
be established to be the appropriate governing law, the Ethiopian courts will no
take the initiative.in ascretaining the content of such foreign laws with a view to
applying them to resolve a dispute submitted by paities concerned.

Ama:tfrom this, if the parties plead and prove the content of foreign laws to the
satisfaction of ceurts, in the same manner as other facts are proved, Ethiopian
courts should rot or could not maintain that they would not apply such foreign
laws. in the case of Benditto Vergine!la vs Italia Antonioni, the petitioner based his
claim on the laws of ltaly. The High Court of Addis Ababa allowed the petitioner to
prove t-e coritent of the relevant provisions of the said law, and Br. Vetarelli, an
e pe:ton ttalian law, was pricuced to give his expert testimony. In addition to this,
the petitioner had produced the appropriate provisions of the Italian Clwl Code to
suppoit his claim.

1111

Betore attempting to answer the third question, iet us first briefly examine the
practices of other countiies concerning a law that governs the succession of mov-
able property on the basis of the following two princigles.

Al Un'tary Principie of Succession

Accerding ta this principle, all questions relating to successien of both movable
and immovable properties are governed by the persohal law of the deceased. 1%

This principle of unitary succession has commanded acceptance inthe private
internztionatl laws of such countries as Italy, Netherlands, Spain, Portugal, Sweden,
Egypt. Japan, and also inthe laws of all East Eurcpean countnes with the except:on
of thst of Romania. 16

B, Scission. Principle of Suceession

Aceording to this principle that has, in fact, been adhered to by the private in-
ternational laws of Eritish Commonwealith countries, the United States of America,
France; Eelgium, Luxumberg, Austria, Romania and many others; the laws that
regulate the succession of the immovable and mevable property of a deceased are
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the Jaw of the country in which the property is situ sted and that of the p"rsonal law
of the deceased respectively. 17

Here, there is a point worth giving attention. In the laws of those countries,
whether they are adherents of unitary of scission principie of succession, all ques-
tions relating to succession of movables are determined in accordance with the
personal law of the deceased. Nevertheless, as regards the definition of personal
law, there is still a clear difference between laws of the countries of the continental
and common law legal systems.

inthe private international laws of the countries of the continental {egal system
such asthat of France, Italy and the socialist countries, personzi law is meant to be
the /aw of the country of which the deccased was @ national (/ex nationalic). 3
In the common law countries such a@s England and the United States of America,
the term personal law [s understood to mean the law of the decegsed's domicile
immediately preceding his death (Jex domicilii}y *°

Ethiopia is a country with no rules of private internaticnal law. This means
shat, if we take, for instance, an issue of succession.of movakle picgerty in which
toreign e'ements are involved, there are no legisiative rules capable of rendering
fervice in the selection of an applicable law to decice the matter.

Nevertheless, the Supreme Court and the High Court of Addis Ababa have
endeaveured to adoptprincipfes from private internaticnal laws of foreign countries
with the aim of resolving caces containing foreign elements. 22 Fromamong these
principles, the one.in relation to which question no. 3, above, is address ed is that
whlch invelves the. case of succession ef movables

As could be observed from varicus demsnons rencered by the £ uprerre Court
and the High Court of Addis Ababa, the practice in Ethicpia, s inaill other count-
ries,whether adherents of unitary or scission principleis thetall rights peitaining to
succession of a movakle property'is determined by the personaliaw of the deceased
Forinstance, the Supteme Court has, in Yohannes Frotavs W, t Tsegenesh Makon-
nen, favoured the personal law of the deceased as the applicable law governing
succession of movakbles. 21 And also when a certain W/o Sofia Tessema, acting on
behzlf of her son,Bruno, applied to the High Court of Addis Ababa forthe administra
tion of the property of her son’s father, Giuseppe Calderone, an talian national who
died on 2 February 1958, the Courtrendered its decision on the issue of administra-
tion of the prepe:ty in accordance with the personal law of the deceased. 22

Concerning definition of the term personal law, Ethmpla has, again, no rules
indicating whick of the two known definitions its courts should follow. 1n view of
this fact, it is possible to hold thatthere has really been created circu mstances under
which a court could select sither. of the two definitions.

As could be evidenced in-the judgement of the Suprere Court, 1r.e case of
Emma Vakaro contained foreign elements; hénce, it ought to have been given
special attention as compared with cases of a domestic rature, 1t was poteted out
in the judgement that the petitioner, as well as the deceased spouses, were all
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ltalian ratlonals. As far as this case is concerned, there had emerged a oonflict
between the laws of Ethiopia and ltalty. Thus, as soon as the court becan:@ aware
of the fact that it had jurisdicticn to entertain th.e petiticn of Emma Vakato, and
before making any attempt to decide on the substance, it should have ascertained
the law of the country (Italian or Ethiopian law) appropriate to govern the matter.
An answer could be given to this guestion, if and only if it was, in advance, able to
answer whether Ethiopia had uphz!d the psinciple of domicile or nationility to
determine questions of succession of movable property.

Earlier, the Supreme Court and the High Court of Addis Ababa had rendered a
number of decisioes in which they defined the term personal law fo mean the law
of domicile. 23 For instance, in Yohanres Prota vs W't Tseganesh Mekonnen and
in succession matters of Giuseppe Calderone, the courts accepted the law of
domicile 1o be the appropriste law, and maintained that matters of succession relat-
ing to movable property should be resolved on the basis of this law. In this respect,
tha positicn taken By our courts is similar te that favoured by the countries of the
common law legal system.

Thus, the Asmara Awraja Court, to Which the case of Emma Vakaro was
referred, could, following the practices of the Supreme Court and the High Court,
have chosen the law of demicile as an appropriate goveérning law to determire the
matter of succession. And, in order to ascestain the law of domicile of the deceased
persons, it would, therefore, becomse necessary to choose between Ethlopia and
italy as the country in which they domiciled immediately p:eceding their dezath. if
Ethiopia was taken to be the domicile of the deceased, it should have been the
Ethiopian law, based on whick the question of whether or nct Emma Vakaro waqld
succeed to the property of the deceased should be resolved. If italy was regarded as
their domicile, the applicable law would be the 1talian law.

On the other ahnd, as the Ethiopianlaw Is not under the influence of the comm-
on faw legal system, the doctrine «f precedence, according to which courts are
bound by previous decisions considered authoritata‘va, is alien to Ethiopia. Hence,
it could not be maintained that the Asmara Awraja Court should define the term
personal law in the same way as the Supreme Court and the High Court of Addis
Ababa cefined it. Instead, if the Awraja court understood te term petsonal law to
mean the law of the natienaltiy, and, the deceased-being ltalians by nationality,
the succession case of Emma Vakaro-would have been resolved in accordance with
the law of Italy. Consequently. there would be no roem available to attack the
decision on the ground that the Court had applied Italian law instead of Ethiopian
law. -

CONCLUSION

if there is a certain event the happening and the consequences of which are
exclusively limited to Ethiepia, it must be the Ethiopian law based on which Ethi-
opian courts should render cecision on any action relating to the event. But where
ourts are faced with casesin which foreign elements are inveolved, before attempt-
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ing to decide on the substance of the cases and immediately after ascertaining
jurisdictisn, itis important to determine the applicable law governing the cases.

Indeed, it is the task of private international law to guide cousts as 1o what
procedures to follow whan they are confronted with. cases containing foreign
elements.

As Ethiopia is a country with no rules of private international law, courts may
netknow or find it difficult to know what special procedures to follow in deciding
matters in which foreign elements are involved. The succession case of Emma
Vakaro is a good example of such a situation.

Although insofar as Proclamation No. 1 of 1942 is concerned, foreign laws
may be considered as having no status of law, there is no specific law which pre-
cludes Ethiopian courts from giving effect to such laws. Thus, since foreign laws are
ragarded, at least as facts, they should be applied in Ethiopia provided that they
are pleaded and proved by the parties concerned, and that their application does

- not Jeopardisa the state policy and the interests of the Ethiopian people.

Because of the absence of private intarnational law rules in Ethiopia, it is alse
difflcult to distinguish the law based on which questions cancerning movabie
property should be détermined. Nevertheless, we argue that Ethiopis could have
‘ne choice other than to uphold the personal law principle that has, in fact, com-
manded wide acceptance amang the laws of all countries adhering to the principle
of both unitary and scission principle of succession. Howaever, the problem that,
demands urgent consideration concerns the choice to be made between the two
definitions attributed to the term personal law. And, in view of the absence of rules
defining the term, the courts are atliberty to choose either of the two definitions,
i. a. the law of domicile or the law of nationality.

To sum up, it is'vary important to adopt rules of private international law for
Ethiopia which could enable courts to show what special precautions they should
take whan confronted with cases in which foreign elements are involved. Indeed,
itis with the aid of rules of private international law that solutions are sought for
those questions raised in this case comment, and all cthet related questions.
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FOOTNOTES

*Assistznt Lecturer, Faculty of Law, Addis Ababa University.
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on the law of Italy. It was the Ethiopian law which the Awraja Court took inte account for the
purpose of delivering the judgment. However, by erronecusly understanding the Ethiopian law,
this Court rendered a judgment s though Fmma Vakaro could claim the property of her
brother-in-law, through her sister. It should be born in mind that, according to Ethicpian law,
a wife cannot inherit the property of her husband.
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