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Having examined the case, we have rendered the following judgement.

J udgement

The appellant, in her memorandum of appeal, dated Hamle 23/1971. stated

that the Von Vokiado Company had, pursuantto a judgement rendered in a separate

dispute, paid Birr 14,181.03 (Fourteen Thousand one Hundred Eighty-one Birr)

to the respondert. However, as this judgement was subsequently reversed by.an

ad hoc committee established to decide cases pending in the Emperor's court

(Chilot), and the partfes had agreed that the execution of this judgement should be

transferred to the High Court of Addis Ababa, the appellant had begged the High

Court of Aidis Ababa to order the restitution of the money paid by the Company, in

accordance wth Article 349 of the Civil Frocedure Code. The application of the

appellant was served on the respondent, who raised a variety of preliminary objec-

tions, and was also made to submit his statement of defence, in full, en Ter 25/1 9/2.

The main points raised by the respondent in his defence were as follows: According

to Aiticlo 349 of the Civil Frodcedure Code, the appellant should have instituted

his claim in the Awraja Court of Asmara, and not in the High Court of Addis Ababa.

There is not suf'icient evidence to prove that Emma Vakaro has authorized t1,e pr-

esent pleader to act for her in this Court. The appointment of a pleader made before

a notary is not considered valid under Ethiopian Law. The testimony given by the

witaesses in respect to the inheritance and the name of the appellant isso corfused
that it could not be regarded as a sufficient evidence for determining the inheritance.

Withcut producing a document evidencing the fact that she had inherited the Von

Vokiado Company, the appellant could not claim the money deposited by the

said Company. The relations between the Company and the deceased spouses

have not been established. Even if it could-be said that the appellant is the sistIr of

Emma Vak-aro, and that one may inherit the property of others by reason of relation-

ships, the succession claim should be dismissed, on the grour.d that there is t6i

reason why the appellant could, apart from the prope:ty of her sister, inherit the

property of her brother-in-law, Pierro Padoli, and it stated that it could object to the

succession. Moreover, the respondent stated that, as the mor:ey was deposited by

the company, of its own free will, against areceipt (Model 85), and as long as

'this receipt was not swbst:tuted by an apprapriate receipt within 6 months' period

of time, it could not be used for reclaiming the money deposited by the Company.



The appellant's pleader, on his part, has-stated his responses as follows:
As the issue was related to reclaiming the money in the light of the decision

rendered by the adhoc committee, the respondent should not be allowed to ques-
tion as to the identity of the appellant in this Court. As regards the transfer of the
decree for execution to the High Court of Addis Ababa, the pleader stated that the
transfer was effected at the joint request of the appellant and the respondent, and
that proof to this effect could be found in the file. With regard to the allegation that
there was confusion in the testimony of the witnesses and the name of the appellant,
the pleader insisted that the respondent'sargumentwas unacceptable. Since the
appellant was named and her'pleader appointed on the basis of the, law of Italy,
the objection raised by the respondent was groundless. The respondent might raise
his objection to the succession, if he ha' any objection to make, not in the High
Court, but in the Asmara AwrajaCourtin which the judgement was pronounced.
The heirs of the owners of the Company could claim the money deposited by the
Company. The money was deposited not because the Company requi.nd it, but
because the Court had rendered an order to that effect.

The appellant has produced a variety of docrientary evidence to support
his claim: these are the memorandum of association, certifying that, first, Pierro
Padoli and, second, Lina Vakaro were the owners of the Von Vokiado Private Limi-
ted Company; a certified copy ofthe cettificaje of heirissued by Asmara Awraj-a Co-
urtin Civil Case No. 433/68, which could show that Emma Vakaro is the heir to the
owners of the Company; a copy of records of proceedings in which theSupreme
Court of Asmara ordered the Von Vikiado Company and two other personeto pay
to the Customs Adkninisration Birr 14, 181.03, each; and'a power of ottorney
sigred by the appellant authorizing her pleader, Mr. Soligno, to collect en her behalf
Eirr 14,181.03, which she said she w6; entitledito get, because of hei being declar-
Ed The heir to her sister, Lina Vakaro, and her brother-in-law, Pierro Padoli.

The High Court of Addis Ababa, having examined the arguments raised andevidence preser ,ted by the parties, held that, concerning the court's competency
to entertain the case, it had the power to adjudicatethe dispute which the High
Court of Asmara had delegated to it, in addition to the fact that the~parties agreed
to that effect. Concerning the appolntment6f the pleader, the Court dismissed the-
respondent's objection on the ground that it was certified by'beth the Ministryof

.-Foreign Affairs and the Embassy ef Ethiepia to Italy. Moreover, since the money
was paid by an order of the Court in the execution of a previous judgerment, it is
possible te apply to the Courtwkh the aim of getting it back. If the Comparw is
dissolved, ihe owners should claim the property of.the dissolved Company, and
PierFo Padoli and Lina Vakaro are.known to be the owners of the Company. As
regards the allegation that Model- 85 is of no value beyond six months, theperiod,
other than merely indicating the time beyond which the office intends to keep the
.money for itself, does not act as a statute of limitation that may. preclude-third
paties from reclaiming their money. And concerning the naming, as it was per'
formed consistent with the traditions of Europeansithere is-no-problem in it. As we
have observed, the judgement -of the Awraja, Court, by which, the petitioner was
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declared the heir of hersister and brothers-in-law, and the objections raised to it
should, in actual fact, and have not been lodged in this Court. Having stated that a
declaration of succession is deemed illegal if rendered based on laws other than
those of Ethiopia (for courts of Ethiopia are required to apply Ethiopian law), and
that the judgement of the Awraja Court, in which the wife and the husband were
considered as though one could become the heir to the other, is oLtside the spirit
of Articles 844 (3) and 845 of the Civil Code, the High Court held that the applicant
should acquire only the share of her sis*,ssr, and not that of the brother-in-law, to the
succession of whom the Government should be called.

Both parties have now appealed on this decision to this Court. Emma Vakaro's
appeal rests on the fact that the decision rendered by the High Court, depriving her
of the right to inherit the share of her brother-in-law, is improper; she has, in her
statement of appeal, stated that she was the legal heir. The respondent has, on his
part, also lodged an appeal, in Civil Case No. 890/73. The grounds of the appeal is
related to the decision of the High Court, by which it, the Customs Administration,
is required to pay interest to the appellant, and that it is the body responsible to
receive the money (share of the appellant's brother-in-law) due to be appropriated
bythe Government, and notthe Ministry of Finance, in whose possession the money
now is. Concerning the money under contention, the appellant has stated that the
decision of the High Court should be reversed on the ground that no legal heir has
appeared. And in respect to the above statements put forward, the Court has not
found it necessary to record the arguments of both parties and has therefore de-
liberately ignored the.", since recording them would result in the repetition of the
arguments made by them in the High Court.

The arguments and evidence presented by the parties to the dispute, in short,
are as stated above. The Von Vokaido Company was, by the judgement of the
Supreme Court, made to pay Birr 14,181.03, for having allegedly violated the
customs regulations; that judgement was referred to and reversed by the ad hoc
committee. Further, Emma Vakaro has, through her attorney, Soligno, asked for the
resttution of the money, for Article 349 of the Civil Procedure Code provides that
any money paid in the satisfaction of a judgement could be reclaimed by the paybe
if that judgement is reversed on appeal. Theproof that Emma Vakaro has produced
in support of her claim to the rights of the Company, is the judgement of the Asmara
Awraja Court, declaring her to be the heir to the deceased spouses. She said she
had obtained the judgement by bringing to the attention of the court that Pierre
Padoli and Lina Va karo were the owners of the Company; that. according to Italian
law, if either a deceased wife or husband has no ascendants or descendants, in
either paternal or maternal lines, the surviving spouse or a relatve of such spouse
should be called to the succession; that both spouses have no heis from their
respective lines; that Emma Vakaro, who died after Pierro Padoli, is the one upon
whom the succession devolves; and that it is she (the appelfant), sister of Lina
Vakaro, who should, in turn, be called to her succession. The High Court, having
recognized the right of the owners or their heirs to claim the property of the Comp-
any, even if dissolved, dismissed part of the claim of the appellant on the ground
that it is under Italian law, and not under Ethiopian law, that a wife and a husband
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might inhOrit the property of one another. As Ethiopian coults are required to

apply the laws of Etjiiopia and not those of Italy, having declared that it Woulcd

not accept the judgemeat by which Emma Vakaro %;as mdAe to succeed, in additio

to that of the moiety of her sister, to the moiety of her trother-inlaw, through h,

sister, upon whom the right of the former are said to hate devolved, the High Court

has decided that the moiety of the wife should go to t.e pet;tioner, and the vi er

moiety of the husband, who has no one to succeed him, s.ojld be apprOpriated by

the State.

The Supreme Court, having jointly examined the two files, has rendered its

judgement to the dispute.

This Court, as it has examined the files, has become avaro of the fact that

Fierro padoli and Lina Vakaro were the owners of the Company; that the owners

could claim the prcpe;ty of the Company, although it is Cow ciz.okved; that the

power of attorney which Emma Vakaio has given to her pleader, So:igno, is legal;

and that the dismissal of other objections raised by the Custorms Administration in

the High Court is proper. However, the matter on %. hich tbis Coult should, in paiti-

cular give its decision is the decision of the High Court relatir. to the judgement by

which Emma Vakaro has been declared to be the heirto both Lina Vaka a and Fierro

Padoli.

The dictum of the High Court, which maintains that Ethiopian courts should

pass their decisions not on the basis of foreign la%,%s, but ratter on Lt.hiopian laws,

is appropriate. For any one who examines our Civil Code, it is clear that, under

Ethiopian law, a wife shall not succeed her husband, ncr vice xersa. The Asmara

Awraja Court, by holding that Lina Vakaro could, on ti-e basis of Italian law, succeed

her husband, Pierro Padoli, has rendered a decision inconsistent vith our law. It is

this judgement of the Awraja Court that has served as a basis for the certificate of

heir obtained by the petitioner. Yet, as long as the judgement is rendered by a

competent Ethiopian court, if it is found to be a wrong judgement. there is a pro-

cedure as to how it could be criticised and reversed. If parties. to a dispute allege

thatthe judgement is illegal, the opportunity of gettir.g it rev e:zcd is by filing their

appeal against the judgement. Those who are not pa:ties to the dispute, but who

have interest in the judgement, can object to it by submitting the.r oppsition to the

court that has rendered the judgement. Apart from these s:tuations. if courts enter-

tain an incidental issue concerning the legalityof a judgement produced as evide-

nce during a proceeding, and render a decision by either upholding or reversing the

judgement, then the adoption of a procedure on the lodging of an opposition and the

hearing of an appeal would become purposeless. While the Asmara Aw~rai Court

has the jurisdiction to entertain a succession case, the decision by vhich the Court

issued a certificate of heir has not been reversed on appeal, on the groundsthat itis

not strictly in line with the law of Ethiopia. Although the Custzms Administration

was not a party to the dispute, if it thinks that the certificate of heir issued had jeop-

ardised its interests, it ought to have filed its oppcs:tion pursuant to Article 358 of

the Civil Proceduro Code.Outside of this, as has just been declared by the High

Court, there is no legal ground that could enable any one to question the legality

of the judgement of the Awraja Court. Hence, the assertion that tho judgement of
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the Asmara Av,'raja Couit is illegal has no legal effect, other than serving as a
dictum, and cannot be reversed by either the High Court or the Supreme Court.
Although it is true that the judgement of the Asmara Awraja Couit is illegal, as
no lequest was made for its reversal in accordance with the law, on the cons-
ideration that the judgement, if reversed, would hamper the v hole procedure,
and that the advantages accruing to a reversal are less as compared with its
disadvntage, and having accepted the judgement as it is; and that the petitioner
(Emma Vakaro) is the heir to Lina Vakaro and Pierro Podoli, we have decided
to the effect that the money (Birr 14181. 03) paid to the Customs Admini.
stration by the Von Vokiado Company be restituted to her.

Let a copy of this judgement be sent to the High Court, so as to make it aware
that its judgement has been altered. Lot also a copy of this judgement be sent to
the Asmara Awraja Cout that enteitained the succession case. The parties must
bear their respect:ve expenses.

This judgement was del;vered on the 1 0th day of Tahsas 1977 by a unanimous
vote, bythe panel division of the Supreme Court.

Signatures of Justices:-
1.
2.
3.
4.
5





THE APPLICABILITY OF FOREIGN CIVIL

LAWS IN ETHIOPIA

A Case Comment on Civil Appeal

No. 852/73

By Ibrahim Idris'

titroduction

The Supreme Court has, in Civil Appeal No. 852/73, stated that.the decision
rendered by the Asmara Awraja Court is illegal. However, realizing the fact that the
decision was not reversed pursuant to the appropriate provisions of the Ethiopian
Civil Procedure Code, the Supreme Court has upheld the Awraja Court's decision
declaring that Emma Vakaro isthe legal heir of Lina V\avaro and Fieiro Padoli.

Concerning the Awraja Court's decision, the Si4p eme Court has included the
following dictum in its judgement:

"The dictum of the High Court, which maintains that Ethiopian
courts should pass ther decisions not on the basis of foreign
laws, but rather on Ethiopian laws, is appropriate . . The Asmara
Awraja Ceurt, by holding that Lina Vakaro could, on the basis of
Ital*an law, succeed her husband, Pierro Padoli, has rendered a
decision inconsistent with our law."

A critical analysis of this dictum of the Supreme Court goads one into raising
the following questions relating to private international law.

1. Could foreign laws be applied by Ethiopian courts, to govern
matters in which foreign eleme.,ts are involved?

2. If foreign laws are said to be applicable in Ethiopia, what is their
status as compared with Ethiopian laws?

3. What is the applicable law governing succession of movable pro-
perty containing foreign elements under Ethiopian law?
Is it the law of domicile or nationality?

In this case comment, an attempt is made to suggest solutions to the above
three questions.

As regards the first question a point worth mentioning beforehand, is the fact
that a court of any country is duty bound to exclusively apply the law of the forum,
i.e., the law of the country in which the court is situated.

Moreover, as could be witnessed in the legislations of many countries, courts
are permitted to give effect to laws of foreign countries found to be appropriate to

govern cases in which foreign elements are in existence. Many Eastern and Western
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European countries have, for instance, in their respective private international laws,
empowered courts to apply foreign laws when found necessary. 2 However, the
laws which courts would apply need not be inconsistent with the state policy and
public interests of the forum, 3

It could be for various reasons that courts of one sountry are made toapply the
laws of another. The following may be mentioned as some of these reasons. 4

Firstly, if a state permits its courts to give effect to applicable foreign laws, then
this may be viewed as a manifestation of readiness on the part of that state that
justice be rendered to cases containing foreign elements. Suppose, two Ethiopians
concluded a contract involving a sale of a car, while they were in Kenya. They also
agreed that the law of Kenya would be applicable in case of any dispute concerning
the contract. After both patties returned to Ethiopia, one of them instituted-a suit in
the High Court of Addis Ababa against the other on the ground that the latter had
failed to discharge his obligatien. Here the law based on which the Court could
resolve the dispute shou!d be the Law of Kenya, the reaso nbeing that contracts are
first of all adjudged under the law of the country which hasexplictly or impliedly
been chosen, by the parties. 5 Parties to a contract are free to agree as to what
country's law should govern their contract, and their agreement is binding on them
as though it was law. 6 If the Court applied the Ethiopian law, the act weuld
undoubtedly be contrary to the interests of both contractants. Furthermore, the

j udgement rendezed in this way could be different from that which the Court could
have reached, had the law of Knya been applied.

Secondly the application of foreign laws to cases involving fo:eign elements
const'tttes a courtesy or respect towards the foreign country whose law Is applied.
Mordover, it could create a closer attachment between countries concerned, and
stre.nIgthen their friendly relations.

In Ethiopia, as in so many other countries, there are no rules requiring courts to
,apply fo:eign laws. Nor are there international treaties or conventions which bind
Ethiopia to give effect to foreign laws in its territory. Nor is there any specific law
which prohibLts the courts of Ethiopia from applying foreign laws.

"In Vew of this reaity, it becomes absurd, and therefore unacceptable, to subject
to Ethiopian law cases that have no connection with Ethiopia, on the pretext that
Ethiopian courts should not base their decisions on foreign laws. If the appropriate
law governing a cert in case is a foreign law, and if the application of such law in
Ethiopia would not affect the state policy and the interests of the Ethiopian people,
trore i- no !-arm in this law being applied by Ethiopian courts. In fact, the applica-
ton of forcijn laws by court. of Ethiopia could manifest the readiness of the state
of'Etv i -p'a to Cischarge its t te. national obligation. The application of foreign laws
in Et* i .p'a could also create a friendly tie between Ethiopia and the foreign
country whose law the courts of Ethiopia would apply. Apartfrom this, those cases
decided in Ethiopia on the basis of the applicable foreign law would command
recognition in the foreign country concerned, and also in other countries.
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To refrain from applying foreign laws found to be applicable would amount to

rejecting the practice that has succeeded in winning an international acceptance.

Furthermore, 1:.e reluctance of the Ethiopian courts to give effect to such lavs may

serve to foreign courts as a pretext for refusing the applicition of Ethiopian law

within their juisdictions, which, in the wormal course of things, would have !;een

applied.

If we examine some of the cases involving foreign elements which Ethicp~an

courts have decided, we could see how much our courts have striven to apply

foreign laws. The case of Bendetto Verginella vs Italia Antonioni may Le cited as an

example. 7 In this case, when the petitioner applied to the High Court of Addis

Ababa for a judicial separation, the court was able to render its judgoerr.ert on the

basis of the law of Italy.

Therefore, insofar as foreign laws are establstted to be the appropriate govern-

ing law, and if their application would not cause harm to the state policy and the

interests of the people of Ethicpie, to hold that courts shou d not give effect to such

foreign laws is liable to adverse criticism.

It

Prior to any answer as to what the status of foreign laws is in Ethiopia, it would

be of immense service if we look through t-.e practices of other countries.

What is the status of foreign laws? This question, which is concerned with

whether foreign laws are regarded as questions of fact or law, is a disputed queston.

among the laws of different countries.

In the private international laws of many European countries, including all

socialist countries and many other countries such as Japan and South Korea, courts

are, if faced with cases involving foreign elements, required to apply foreign laws

ex officio.

And, since foreign laws, in these countries are viewed as questions of law,

courts are required to centacttheir respective Ministries of Justice or the Ministries

of Foreign Affairs or any other appropriate bodies with a view to seeking informa-

tion concerning those foreign laws they intend to apply. 9

In the Anglo-Saxon countries, in those countries the law of which belongs to

the Spanlsh-Portuguese l6gal system, and also in the law of such cour.t ies as

France, foreign laws are considered as facts, and, therefore, it becomes the duty

of parties to prove the content of such laws in the same way as other facts-are

proved. 1o

For among those countries which do not apply foreign laws ex officio, in

countries of the continental legal system, pat:es to a dispute may be required to

prove the existence and the applicability of foreign laws by means of written expert

evidence In the laws of the countries with a common law legal system, as, for
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instance, in England and the United States of America, the existence and applica-
bility of foreign laws is proved by testimony given by expert witnesses. '2

In Ethiopia, t:-ere ae no rules which are concerned with what should be the
status of foreign laws. Nevertheless, by taking into account Froclamation No,
1/1934 concerning the status of Ethiopian laws, one may venture on what should
be the status of foreign laws in Ethiopia.

According to this Proclamation, issued to establish the Negzrit Gazette (the
official gazette of Ethiopia), all laws which are applicable in Ethiopia should be
published in the Negarit Gazette, 13 and courts are duty bound to take judicial
notice of only those laws published in the Gazetta. ", Hence, by argument a

contrerio, because foreign laws are not publishable in the Gazetta, they are not
exactly of the same status as the law of Ethiopia. Thus, although foreign laws may
be established to be the appropriate governing law, the Ethiopian courts will not

take te initiative in ascretaining the content of such foreign laws with a view to
applying them to resolve a dispute submitted by paities concerned.

Apart from thi., if the parties plead and prove the content of foreign laws to the
satitfaction of ceuts, in the same manner as other facts are proved, Ethiopian
courts should not or could not maintain that they would not apply such foreign
laws. In the case of Senditto Verginela vs Italia Antonioni, the petitioner based his
claim on the laws of Italy. The High Court of Addis Ababa allowedthe petitioner to
prove t':e content of the relevant provisions of the said law, and Dr. Vetarelli, an
e, pe; t or Italian law, was pr & duced to give his expert testimony. In addition to this,
the pet~tioner had produced the appropriate provisions of the Italian Civil Code to
support his claim.

111

Before attempting to answer the third question, let us first briefly examine the
practices of other countries concerning a law that governs the succession of mov-
able property on the basis of the following two princiles.

A. Untary Principle of Succession

Acccrrding to this principle, all questions relating to succession of both movable
and immovable properties are governed by the persohal law of the deceased. 15

This principle of unitary succession has commanded acceptance in the private
internztional laws of such countries as Italy, Netherlands, Spain, Portugal, Sweden,
Egypt, Japan, and aso in the laws of all East European countries with the exception
of that of Romania. 

'
6

B. Scission Principle cf Succession

Aceording to this principlethat has, in fact, been adhered to bythe private in-

ternational laws of Eritish Commonwealth countries, the United States of America,
Francei Belgium, Luxumberg, Austria, Romagia and many others; the laws that
regulate the succession of the immovable and movable property of a deceased are
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the law of the country in which the property is situated and that of the persona/law

of the deceased respectively. 17

Here, there is a point worth giving attention. In the laws of those countries,

whether they are adherents of unitary or scission principle of succession, all ques-

tions relating to succession of movables are determined in accordance with the

personal law of the deceased. Nevertheless, as regards the definition of personal

law, there is still a clear difference between laws of the countries of the continental

and common law legal systems.

I n the private international laws of the countries of the continental legal system

such as that of France, Italy and the socialist ccuntries, personal law is meant to be

the law of the country of which the deceased was a national (cx nationa/ic). Is

In the common law countries such as England and the United States of America,

the term personal law Is understood to mean the law of the deceased's domicile

immediately preceding his death (lex domicilil) 19

Ethiopia is a country with no rules of private internaticnal law. This means

shat, if we take, for instance, an issue of succession of movable ptcperty in which

toreign e!ement, are involved, there are no legislative rules capable of rendering

fervice in the selection of an applicable law to decide the matter.

Nevertheless, the Supreme Court and the High Court of Addis Ababa have

endeavoured to adoptp.inciples from private internaticnal lavs of foreign countries

with the aim of resolving cases containing foreign elements. 20 From among these

principles, the one in relation to which quettion no. 3, above, is addressed is that

which involves the case of succession ef movables.

As could be observed from various decisions rendered by the Supreme Court

and the High Court of Addis Ababa, the practice in Ethiopia, Es in all other count-

ties,whetheradherentsof unitary or scission principle,is that all rivhts peitaining to

succession of a movable propertyis determined bythe personallaw of the deceased

For instance, the Supreme Court has, in Yohannes Frota vs Wt Tsegenesh Mekon-

nen, favoured the personal law of the deceased as the applicable law governing

successio of movables. 21 And also when a certain W1o Sofia Tessema, acting on

behalf of her son,Bruno, applied to the High Court of Addis Ababa forthe administra

tion of the property of her son'sfather; Giuseppe Catderone, an Italian national who

died on 2 February 1958, the Courtrendered its decision on the issue of administra-

tion of the property in accordance with the personal law of the deceased. 22

Concerning definition of the term personal law, Ethiopia has, again, no rules

indicating which of the two known definitions its courts should follow. In view of

this fact, it is possible to hold thatthere has really been created circumstances under

which a court could select either of the two definitions.

As could be evidenced in the judgement of the Supreme Court, t-e case of

Emma Vakaro contained foreign elements; hence, it ought to have been given

special attention as compared with cases of a domestic nature. It was poicted out

in the judgement that the petitioner, as% ell as tho deceased spouses, were all
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Italian nationals. As far as this case is concerned, there had emrerged a oonflict
between the laws of Ethiopia and Italty. Thus, as soon as the court becaoie aware
of the fact that it had jurisdicticn to entertain the petition of Emma Vakaro, and
before making any attempt to decide on the substance, it should have ascertained
the law of the country (Italian or Ethiopian law) approprifte to govern the matter.
An answ er could be given to this question, if and only if it was, in advance, able to
answer whether Ethiopia had upheld the p:,4nciple of domicile or nationality to
determine questions of succession of movable property.

Earlier, the Supreme Court and the High Court of Addis Ababa had rendered a
number of decisio.s in which they defined the term personal law to mean the law
of domicile. 23 For instance, in Yohanres Prota vs W't Tsegaresh Mekonnen and
in succession matters of Giuseppe Calderore, the courts accepted the law of
domicile to be the appropriate law, and maintainedthat matters of succession relat-
ing to movable property should be resolved on the basis of this law. In this respect
the position taken by our courts is similar to that favoured by the countries of the
common law legal system.

Thus, the Asmara Awraja Court, to which the case of Emma Vakaro was
referred, could, following the practices of the Supreme Court and the High Court,
have chosen the law of domicile as an appropriate governing law to determine the
matter of succession. And, in order to ascertain the law of domicile of the deceased
persons, it would, therefore, become necessary to choose between Ethiopia and
Italy.as the country in which they domiciled immediately p:e edIng their death. If
Ethiopia was taken to be the domicile of the deceased, it-should have been the

Ethiopian law, based on whicl the question of whether or not Emma Vakaro would
succeed to the property of the deceased should be resolved. If italy was regarded as

their domicile, the applicable law would be the Italian law.

On the other a hnd, as the Ethiopian law Is not underthe Irfluence of the comm-

on law legal system, the doctrine #f precedence, according to which courts are

bound by previous decisions considered authoritative, is alien to Ethiopia. Hence,

it could not be maintained that the Asmara Awraja Court should define the term

personal law in the same way as the Supreme Court and the High Court of Addis
Ababa defined it. Instead, if the Awraja court understood t.e term personal law to

mean the law of the natienaltiy, and, the deceased being Italians by nationality,
the succession case of Emma Vakaro would have been resolved in accordance with

the law ef Italy. Consequently, there would be no room available to attack the

decision on the ground that the Court had applied Italian law instead of Ethiopian
law.

CONCLUSION

If there is a certain event the happening and the consequences of which are
exclusively limited to Ethiopia, it must be the Ethiopian law based on v.hich Ethi-

opian courts should render decision on any action relating to the event. But where
ourts are faced with cases in which foreign elements are involved, before attempt-
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Ing to decide on the substance of the cases and immediately after ascertaining

jurisdicti~n, it is important to determine the applicable law governing the cases.

Indeed, it is the task of private international law to guide courts as to what

procedures to follow when they are confronted with cases containing foreign

elements.

As Ethiopia is a country with no rules of private international law, courts may

net know or find it difficult to know what special procedures to follow in deciding

matters in which foreign elements are involved. The succession case of Emma

Vakaro is a good example of such a situation.

Although insofar as Proclamation No. I of 1942 is concerned, foreign laws

may be considered as having no status of law, there is no specific law which pre-

cludes Ethiopian courts from giving effect to such laws. Thus, since foreign laws are

regarded, at least as facts, they should be applied in Ethiopia provided that they
are pleaded and proved by the parties concerned; and that their application does

not Jeopardise the state policy and the interests of the Ethiopian peopie.

Because of the absence of private international law rules in Ethiopia, it is also

difficult to distinguish the law based on which questions concerning movable

property should be determined. Nevertheless, we argue that Ethiopr could have

no choice other than to uphold the persoxal raw principle that has, in fact, com-
manded wide acceptanceamong the laws of all countries adhering to the principle

of both unitary and scission principle of succession. However, the problem that,

demands urgent consideration concerns the choice to be made between the two

definitions attributed to the term personal law. And, in view of the absence of rules

defining the term, the courts are at liberty to choose either of the two definitions,

i. e. the law of domicile or the law of nationality.

To sum up, it is very important to adopt rules of private international law for

Ethiopia which could enable courts to show what special precautions they should

take when confronted with cases in which foreign elements are involved. Indeed,

it Is with the aid of rules of private international law that solutions are sought for
those questions raised in this case comment, and all other related questions.
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