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Hamle 30, 1977

Judges: Ato Assefa Liben

Ato Abebe Workie
Kegnazmach Endalew Mengesha
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Ato Dessalegn Alemu

Appellant: Diriba Abolte (from prison under escort) appeared.

Respondant: Public Prosecutor Mohammed Siraj (Head of the Prosecution

Section of the Supreme Court and Panel Division) appeared.

‘Re: Concurrent offences and concurrent sentences.

DECISION

Diriba Abolte was charged for having committed two different offences, After

hearing both charges under two _separate files, the High Cout sentenced him to

1.

fifteen years’ rigorous imprisonment (in criminal file No.27/72) for com-
mitting plunder and acting as a co-offender in the murder of Eshete

. Woldeyes, contrary to Atticles 32/522 (1) (a) of the Penal Code ;

death (in 'criminal,ﬁle no. 341/72) for killing Private Yigezu Tekle and
committing plunder contrary to Articles 32 (1) (a) /522 (1) (a); 668 of
the Penal Code.

Diriba Abolte lodged separate appeals against these two judgements; and,

1.

foracting as a co-offender in the murder of Eshete Woldeyes and committ-
ing an act of plunder, theé Supre me Court mitigated the penalty in criminal
appeal no. 1067/73, and sentenced him to ten years’ rigorous i imprison-
ment as of the date of his arrest;

for murdering Private Ylgezu Tekle and commnmng an act of plunder
the Supreme Court commuted the death sentence to ten years’ ngorous
imprisonment in criminal appeal no. 1569/74.

Diriba Atolte has now appeared in consequence of t}*e petition he submitted

on 21/1 0/76 (E.C.), statmg as follows:

Though the judgement passed on me states that my term of imprisonment

" shall commence to run as of the date of my arrest, there is no refarence in criminal



,
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appeal no. 1569/74 to the actual date of my arrest. And, on account of thia omis-
sion, the Prison Administration has put me in trouble. Thus, since there is evidence
in the other file (criminal appeal no. 1067/73) which proves the factthat | was
arrested on 15/11/71 (E.C.), | submit that it be communicated to the Prison Admi-
nistration through a letter upon confirmation.

The Public Prasecutor was orderad to give a reply to Diriba Anbolte’s applica-
tion. and he made the following submission:

-Although Diriba has stated that he was arrested on 15/11/71 {E.C.}.in criminal
fite no. 27/72 the High Court has mentioned 5/1/71 (E.C.)as the date on which his
arrest took place. Neither of the files of the Supreme Court mentioned this fact.
Hence, let the police officer who investigated the case be ordered to produce
evidence that settles this question:

-The death sentence was pronounced by the High Court after the Public Presecutor
had submitted a record which shows that the accused was sentenced to fifteen
years' rigorous imprisonment. Thus, it looks as if the High Court imposed the
dedth sentence on the appeliant on the grounds of the said record ;

It was after separately reviewing the appeal lodged against the fifteen years’
imprisonment judgement that the Supreme Court reduced the sentence to ten
years (rigorous imprisonment):

-Likewise, it was by separately reviewing the appeal lodged against the death
sentence that the Supreme Court commuted the death sentence ot ten years’
{rigorous imprisonment) ;

-And, it was owing to the fact that the two files were not presented jointly even at
the Supreme Court level that the separate sentences were pronounced.

Having thus explained the matter, the Public Prosecuter asked the Court to
add up the two ten-year imprisonmeant sentences and punish Diriba Abolte with
twenty years’ rigorous imprisonment. In support of his request, the Public Prose-
cutor submitted the following legal arguménts:

-Although there is no provision diréctly applicable to the issue, the provisiorn which
is of nearest pertinénce is Article 191 of the Penal Code. This provision applies
when concurrent offences are committed, and the offender is punished for anly
one of the offences, and later it is discovered that he also had committed other
offences.

-When concurrent offences are committed, the sentence has to be assessed in
accordance with the provision of Article 189(1). This article is also applicable to
this kind of situation. The bases for the assessment of the sentence in such cases is
the maximum penalty provided by the law for the most sérous offence, and not the
one determined by the court for such offence:

<Had the judgement rendered by the other division of the Supreme Court been
presented to the Panel Division, since the offence reviewed by the other Division
entails a higher penalty, i.e. the death penalty, the Panel Division would have
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applied Articles 191 and 189 of the Pena! Code and, since the sum of the two
sentences is below the death penalty, it would have imposesdl twenty years® im-
prisonment by adding the ten-year imperisonment sentence imposed by ntse!f to the
ten-year imprisonment sentence imposed by the other Division :

-lf thereis no otheralternative provided by law and, as | have explained, if, had the
judgement of the other Division been presented to it, the Panel Division would’
have imposed twenty years’ imprisonment by adding up the two ten-year im-
prisonment sentences, there is no reason why the two sentences should not be
added up if such fact is discovered later, The adding-u p of sentences imposed for
different oftences is a matter of mathematical calculation, and cannot be viewed
85 an imposition of a new penalty :

- Besides, cdnsidering the fact that the appellant acted as a co-offender in the
murder and plunder when anti-revolutionaries raided and plundered the town of
Kachise, the impositicn of twenty years’ iraprisanment may probably be too tittle
but will not be too much. net only in the eyes of the law but also in the light ofa
moral judgement.

The Public Prosecutor then requested that a fetter be written to the Prisan
Administration .after verification of the date of appellant’s arrest, also indicating
the penalty that he shall serve : i.e. twenty years’ rigorous imprisenment.

Since his request for a date clarification letter had first been made in an
ordinary way, Diriba Abolte was offered the opportunity of presenting his objec-
tions to the Public Prosecutor’s legal contentians. His objection was that the High
Court tried the case separately, but the Supreme Court gave its judgment after it
considered both files; and that the fact that the High Court sentenced him to
tifteen years’ imprisonment first, and later on condemned him to death in the
second file, shows that, since the two sentences cannot be executed separately,
the decision was made with a view to ¢onsolidating the penalties hence, pursu-
ant to this decision, he was sentenced by the Panel Division of the Supreme Court,
to serve a total term of ten years’ imprisonment only.

The decisions rendered against Diriba Ablote on the two files give rise to
the issue of whether the penalty was fixed according to the principle of concur-
rence, as Diriba maintains it to be, or whether they were fixed separately.

From the first (sic) decision of the High Court, we learn that arequest had-
been made by the Public Prosecutor of the High Court for consideration of the
first decision of the High Court as an aggravating ciroumstance, However. since
the two offences were committed on the same day within an interval of two hours,
and the two charges relating to these criminal acts were filed after Diriba Abolte
was arrested on 11 Hamle 1971, it was not possible to invoke one of the decisions
for the purpose of aggravating the sentence to be imposed for the other one,
‘Nevertheless, the Court had passed the death sentence for the second charge
roithout explalnlng whether its judgement was swayed either by the first sentence
w by the concurrent nature of the offences.



192 JOURNAL OF ETHIOPIAN LAW

“The Supreme Court sentenced the appellant to ten years’ rigorous imperison-
ment after hearing the appeal lodged against the first charge. Owing to a lack of
proper disclosure of the existence of a decision given by another division of the
Supteme Court, the Panel Division passed a separate sentence of ten years’ im-
prisonment, after hearing the appeal lodged against the second charge. These
being the circumstances in which the decisions were given, we do not accept
Diriba Abolte’s allegation which states that the Panel Division sentenced him to
ten years’ imprisonment for the second charge after considering the first ten-year
imprisonment sentence passed by the other Division.

" We find it appropriate to know what the Prison Administration shall do if itis
notified only of the fact that the decisions passed by both courts were rendered
separately, and that the twe criminal acts were committed on the same day.
Lisutenant Abera-Mengiste, head of the Prison Administration Section, answered
the question forwarded by the court on the above point as foliows:

~\We shall make him serve twenty years of rigorous imprisonment by adding
up the two ten-year decisions given in the two files; and he shall also be considered
as a recidivist and shall not be put on probation.”

* As has already been indicated above, Diriba’s case involves-the question of
not only making known the.date on which his term of imprisonmem\ has begun to
run for the second offence, but also of determining the total length of the sentence
that he has to serve for the two files (sic).

As the criminal acts referred to in the two files were committed on one and
the same day, and Diriba Abolte was charged and convicted for the second offence
after he had already been arrested and detained for the first offence, this situation
calls for examination of the following issues : Should he serve only one ten-
year sentence for both files (sic) instead of two sentences, each of ten years?
Or should the two sentences be added up and he be punished with twenty years’
of imprisonment? Or, is there a third choice ? If our 1aw has no answer 10 these
questions, would it amount to imposing a new sentence previously undecided,
should the court make a ruling based on any of these alternatives ?

if a court, without being made aware of the fact that someone is a convicted
prisoner, tries such a person for a different offence and passes judgement against
him, how should the sentence be executed ? Our penal law does not answer this
question. However, the Court cannot refrain from considering the issue on the
mere grounds that there is no law that deals with this question.

" On the other hand, we cannot brush aside the question by saying that matters
of executing sentences are within the jurisdiction of the Prison Administration,
for the Prison Administration is empowered to execute only what is decided by a
court: Furthermore, since the reply the Prison Administration gave to the question
forwarded by the Court as to what it would do if confronted with this case has no
regal basis, the Court thinks that it is appropriate to entertain the case, and to issue
directives concerning the execution of the sentences as it sees fit.
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The crimina!l acts that Diriba Abolte committed on one and the same day
within an interval of two hours constitute the grounds on which the two sentences
were pronounced. Two different charges could have been framed against him for
these acts; and, had the Public Prosecutor received the facts at one and the same
time, he would have prepared concurrent charges against Diriba Abolte and the
sentence would have been assessed pursuant to Article 189 of the Penal Code.
Should the Public Prosecutor, due to lack of awareness of the situatian, frame
different charges for the two offences at different times, and a decision be made
on one of the charges ahead of the other, the court which conducts a hearing en
the second charge shall determine the second sentence in accordance with
Article 191 of the Penal Code, if it is notified of the first decision. As enunciated
by Article 191, the punishment to be imposed in such instances shal} be deter-
mined in accordance with the principles set out in Article 189 of the Penal Code.
The grounds for determining a penalty pursuant to Articles 189 and 191 are such
acts as Diriba Abolte was said to have committed. The only reason that precluded
the direct application of these Articles to Diriba Abolte’s case was that he was not
charged concurrently with the offences in the firstinstance ; and, even after he was
charged separately the existence of this fact was not duly disclosed - in this way
pracluding the possibiliy of determining the second sentence having regard to
the first sentence. The Court is thus leit with no other alternative than to give
directives applicable to such situations. As has previously been mentioned, the
provisions that have close refevance to Diriba Abolte’s case are Articles 189 and
191 of the Penal Code. Accordingly, we hold that the directives to be issued must
be drawn up by interpreting these articles.

It has already been said that the penalty applicable to the situation described
under Article 191 shall be determined in pursuance of the principles laid down.in
Article 189. Of the two offences Diriba Abolte is said to have committed, the more
serious one is that act he is said to have committed contrary to Article 522 of the
Penal Code, which is referred 1o in criminal file no. 1067/73. In criminal appeal no.
1569/74, he was convicted for violating Article 3(2) of the Special Penal Code
Proclamation No. 8/74 ; the peanity prescribed for this offence is less severe than
the death penalty prescribed for the first offence.

It was the Sixth Division of the Supreme Court that heard the appeal lodged
against the charge framed under Article 522, and imposed a sentence of ten years’
imprisonment. If we take this sentence of tan years’ imprisonment as the basic
penalty provided for the most serious offence, had the case which was heard by
the Panel! Division been presented to the Sixth Division, the penalty would have
been determined taking into account this ten years' imprisonment judgement as
the basis, and, in the language of Article 189 (1) (b), the court would have”
imposed a penalty exceeding by up to one- -half of the basic penalty”’. Mathema-
tically speaking, the penalty that Diriba Abolte deserves will thus become fiteen
years® imprisonment. One of the restrictions on determining the highest penalty
for soncurrent offences is that part of Article 189 {1) (b) which we quoted Above.
Accordingly, we have rejected the request made by the Public Prosecutor for-an
imposition of twenty years’ imprisonment, contrary to the said restriction.
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We have delivered this explanation of the judgement, holding that Addis
Ababa Prison Administration shall execute the judgements given against Diriba
Abolte in both files by making him serva fifteen years’ rigorous imprisonment, as
we explained above. Since the two sentences have been imposed by reason of
the commission of concurrent offences on one and the same day, we have not
sustained the Prison Administration’s opinion which states that Diriba Abolte shali
be considered as a recidivist who committed another offence while serving a
sentence or after fully serving a sentence for a previous offence, and thus shall not
be put on probation. We hold that the question of putting him on probation should
be considered as in any other case, taking into account the behaviour that the
prisoner shows while in prison and the fulfilment of other criteria.

_ We order that a copy of the decision be sent to the Addis Ababa Prison so that
it shall execute the sentence in accordance with this decision. '

This decision is given by the Panel Division by majority today, the 3oth of
Hamle, 1977 E.C.

Dissenting Opinion of the Minority

_ We, Abebe Worke and Dessalegn Alemu, the judges mentioned in the second
and fifth lines, have not agreed with the decision given by the majority concerning
the interpretation of the law and the langth of the sentence Diriba Abolte must
serve. In our opinion the decision that should have been given is the following:

Diriba Abolte was charged with two different offences. For one of the offences
the High Coeurt sentenced him to death and for the other one it sentenced him to
fifteen years’ rigorous imprisonment. On appeal, the Supreme Court commuted
the death sentence to ten years’ rigorous imprisonment and reduced the fifteen
years’ imprisonment sentence to teén years’ rigorous imptisonment. Both of the
sentences were to commence running as of the date of his arrest.

When the sentences were imposed against Diriba Abolte by both courts for
the two offences, nothing was said about aggravation or consolidation of the psna-
Ities. When it was decided that Diriba Abolte be imprisoned for ten years, the
sentence was to commence running as of the date of his arrest. However, the date
on which he was arrested has not been specified in one of the judgements. Thus,
the present argument arose when Diriba Abolte petitioned the court to refer to the
other file and notify the date of his arrest to the Prison Administration.

Though the file shows that the date on which he was arrested was 11 Hamle
1971, the Public Prosecutor was ordered to state his opinions because of the fact
that Biriba Abolte was charged with two offences.

In his reply the Public Presecutor stated that the issue raised by this case was
not one of stating the date of appellant’s arrest, but rather it was one of adding up
the two sentences. Consaquently, he requested the court to add up the sentences.
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The Fublic ‘Prosecutor further stated ... though there is no provision which
directly applies to this case, Article 191 of the Fenal Code, which has close re-
levance to this case, should be referred to, and decision be given in accordance
with .41t 189.” .

As clearly pointed out by the Public Prosecutor, thete is no provision in the
Penal Code which covers this situation. The Ethiopian Fe=zal Code was not drafted
in such a way as to cover this situation. This Court was not abie to find relevant
cases decided previously on similar issues. Though previous judgements are not
_binding, they might have been helpful for purposes of research, if the:e were any.
We have also consulted some cades of other countiies, but we were not able to
find a provision that deals with this issze. Aiticle 5 of the French Penal Code,
which is the basis for the interpretation of this concept, provices that, unless itis
clearly .,tated in the judgement, sentenees shail run concuriently and not con-
secutively. Articles 50-53 of the Penal Code of the Republic of China, and Sec-
tions 35 and 36 of the Federal Criminal Law of the Soviet Urion, provide that,
where another offence is committed before a sentence impaosed in a piior judge-
ment is fully served, the sentence to be |mposed later shall be added to the pre-
vious sentence; butinsuch a case the penalty shall not exceed a specified period.
However, Article 53 of the Fenal Code of the Republic of China clearly provides
that, where an accused is sentenced for more than one offence, the penalty shalt be
consolidated in accordance with Article 51 of the same Penzl Code. Furthermore,
the method of consolidating the sentences shall be assessed by the same method
as the method of assessing the penalty when they are decided simuitaneously, or
as if the first judgement was known when the second judgement is given.

We have no similar provision under Ethiopian faw. On the other hand, as can
be seen from some werks of research, unless it is clearly stated in the judgemernt
that ane sentence shall commence to run before (sic) the sther sentence is fully
served, the sentences shall ran concurrently - see Columbia Law Review, vol.
25/1925, pp. 671-672. This may not be difficult, particularly when the cffences
are tried together ; or even if they are not tried together, if the court which cecides
the second offence is aware of the first judgement. The Ethiopian law follows this
principle, too. Howaver, under Ethiopian law, as in others, a problem arises when
two decisions are given at different times due to unawareness of the existence
of the first judgement, and the court is requested to give an explanation about the
exocution of the sentences.

Research work conducted on the question of consolidation or non-consolida~
tion of sentences shows that the issue is reselved differently by diffe;ent cowts, or
even by different divisions of the same court, However, all of them agree that,
unless itis clearly stated in the judgement that the sentences shall run consecutively
they shall run concurrently. The research contained in Criminal Law Review (1958)
p. 174, supports this view, too. This view is also supported by another work of
ressarch contained in the 1962 issue of the same Journal ¢pp. 490-91).

Thus, when we come to the Ethiopian Law, and consider Diriba Abolte’s
petition on the one hand, and.the objection and request made by the Public
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Prosecutor on tie other, we fully agrée with the statement of the Public Prosecutor
which says™... There is no law which covers this situation.” However, the Public
Presecutor has stoted that the provision which has close relevance to the case is
Article 191 of tre Fenal Code. He said that this article provides that the offender
shall nct be punished more severely than if all the offences had been tried together.
For t-e determination of the sentence, it refers the matter to Article 189 of the
Fenal Coce. Thus, he asked that, even though the two chargés were not joined,
since Diriba Abolte committed the offences on one and the same day within an
irterval of two hours, the court should assess the penalty pursuant to Article 189
of te Fenal Coce, and impose twenty years of rigorous imptisonment. One cannot
agree wth this contention, for it raises many other questions.

What Article 191 provices fof is that, where, after an accused has been con-
victed and sertenced fcr an.offence, it is discovered that he has also committed
anathar offe 1632, tha naw 521t31ce shall be assessed in a manner such thatthe of-
fender will not be punished more severely than if all the offenceés have been tried
togetter. In such a situation, Article 191 refers the matter to Article 189 (1) of the
Fenal Coce for t~e assessment c f the sentence. Article 188 (1) states that in such
a situztion w e should follow the rules of aggravation. In addition to this, Article
189 (1) provides that whenever such a situation arises, the penalty should be
aggravated. The manner of aggravating isthat (1) the penalty for the most serious
offence shall be imposed first, and (2) if the court thinks it fit, it may increase the
penalty by up to one-half of the penalty provided for the most serious offence.

The Public Prosecutor has said that, when the law says the penalty provided
for the most serious offence, it is referring to the maximum penalty-fixed by the
law, and not to the one determined by the court. However, the minority has re-
frzined f.om expressing its view on this point.

WEen t-e judgement passed by the High Court against Diriba Abolte was
altered in ¢ iminal appeal no. 1563/74, it was said that Diribe Abolte shail be
punished with *ten years’ rigorous imprisonment as of the date of his arrest,”
Likeivise, when the judgement given by the High Court was &ltred in criminal
file no. 1067/73, it was said that he shall be punished “with ten-years’ rigorous
imprisonment as of the date of his arrest.” So long as the two judgements are of
this status. it would e difficult to come to a conclusion based on unfulfiiled hypo-
theses, and to say that, had one of the judgements been known, the penalty would
have been more severe. The two judgements were given by the Supreme Court.
in de‘ault of = provision that says such action should be taken if it is discovered
later that two final judgemerts aré given in different files, we fail to see aveason for
annuling the two sertances and imposing another one. In order to add up and
aggravate tiie pena’ty pursuant to Article 189 of the Penal Code, there should be a
clear provision similar to thatin Article 191, If there is no provision similar to Article
191, and if we judges of our own discretion apply the principle laid down under
Article 183, it would amount to applying a provision similar to Article 191 as if it
exists. And thus, it will amount to annulling the previous judgement, and replac-
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ing it with another judgement, since the date on which the penalty shall commence
to run has been determined.

What the Public Prosecutor argues is that, had the Court known of the exi-
stence of another decision when it imposed the second sentence, the Court would
have merely added up the sentences: and this would not amount to imposing a
new penalty. However, we do not agree with this opinion. Even if the penalty
determined for the first offence is known, this Division cannot know what pe--
nalty the court would have imposed for the second offence. And if it cannot know
the penalty what it will impose will be different from those given in the two deci-
sions. And this will amount to imposing a new penalty. On the other hand, as the
Division is an appellate one, it'is not possible to know whether or not it would
have returned the file to the High Court to assess the penalty again. The;efore,
since what the Courts would have done is not clear, we the judges who have
expressed the minarity opinion have not accepted-the Public Frosecutor’s argu-
ment. In our opinion, accepting the public prosecutor's argument is the-same as
giving a new judgement and imposing a new penalty. And since this would amount
to violating the principle of double jeopardy, or autrefois convict and autrefois
acquit, which are contained in Articles 2, 3, and 60-63 of the Ethiopian Penal
Code, we have chosen not to agree with the majority opinion.

If two or more offences are committed by one person, and.if, by mere chance,
the charges are tried and decided at different times, and if the reason for rendering
such decisions is the Public Prosecuter’s failure to disclose to the court the exi-
stence of the other decision, or if by mistake the court ignored this fact after itwas
disclosed to it and determined a different and separate. penalty for the second
offence, so long as the two decisions have specified the date on wkich the sente-
nces shall commence running, we, do not see any grouiids:for altering the sen-
tences, other than ordering their execution in accordance with the decisions. We
are of the opinion that, other than agreeing that the sentences sheall be served
concurrently, the penalty cannot be altered to twenty years in acceptance of the
Public Prosecutor’s-argument.

The officer we called from the Addis Ababa Prison Administration, has told us
that, if the Administration receives two decisions, they will execute them by add-
ing the terms of imprisonment and they will also consider the priséner as-a reci-
divist and, consequently, theywill not put him en probation.

Commenting on this, Diriba Abolte has said that a prison administration
camnot be asked to give a legal opinion, since its duty is to merely execute what is
decided by courts. The mincrity finds it difficult to accept the opinion expressed
by the representative of the Addis Ababa Prison Administration. Where thers is a
clear law,”we da not think that one can give such a ready-made opinion. The
question of putting the prisoner on probatlon is also an issue that cannct be
ignored. We are of the épinion that the prisoner should be put on probation when
he fulfils other conditions.
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For all these reasons, we have not agreed with tie decision of fifteen years’
imprisonment passed by the majority, and thus have expressed our minority
opinion.

Thus, we hold that, since Diriba Abolte was arrested on 11 Hamle 1971 for
bcth charges, only this fact should have been communicated to the Prison Admini-
stration t) execute the semtenees pursuant to the above opinion. We think that it
will be useful if the current Law Revision Committee is notified of the deficiency of
the law on this point.



Assessment of Sentence in Cases of Concurrent Offences

Entailing Loss of Liberty:

A Case Comment on Criminal Appeal No 1569/74

By Negatu Tesfaye *

In criminal appeal no. 1669/74, repo:ted in this issus of the Journal, the court
was faced with the question of goncurrent offences: and the issues raised were

(1 How should sentences be computad in cases of concurrent offences?

(2) Where an offender is convicted for having committed concurrént
offences and has been sentenced to separate fixed terms of imprison-
ment by different courts or different divisions of the same court, how
should the sentences be executed ? ) .

(3) Would it amount to an imposition of a new penalty shoul< a court
aggravate the sentences passed in the situation ststed under (2)
after execution of the senténces has begun? :

»Concurrence”, as defined in Article 82 (1') {=) of aur Penal Coce, are of two
types : material and notional. o

Material concurrence exists when an offender successively * commits several
offences. Whether the successive offences are of the same or different nature and
whether they are committed against the same person of different persons does not
make any difference. Thus, if D rapes Y'and subsequently takes her gold necklace
by force, he commits concurrent offences of different nature against the same
person (i.e.Y) in violation of articles 539 and 636 of the Fenal Coce. Similarly, if
D assaults A and performs sexual intercourse with B's wire, he comm’ts concurrent
offences of different nature {i.e. assault and adultery) against dif’e ent persons
{i.e. A and B) in violation of Articles 544 and 618 of the Penal Code, respectively.

In cases of material concurrence it is also possible that the successive acts
done may all contravene the same criminal provision. Such will be the case if, for
example, D repeatedly 2 steals goods from P, or performs sexual intercourse with
A's and B's wives. In both cases the successive acls done contravene the
same criminal provision (i.e. Art. 630 in the former casse, and Art. 618 in the latter).
tn the former case the concurrent offences are committed against the same person
(i.e. P), while in the latter case they are committed against differant persons (i.e.
A and B).? : .

Concutrence also exists when an offender violates several criminal provisions
by only performizg a singie act. This kind of concutrence is known as *notional
concurrence”’. )

In case of notional concurrence, the offender’s single act simultaneously con-
travenes several criminal provisions. This is the case if D, with intent to kill A, sets



200 - JOURNAL OF ETHIOPIAN LAW

fire to A’s house in the middle of the night while A is deep asleep and, as the
result of the fire, A and A’s girl friend, who is asleep wrth A and of which factD
is not aware, suffer ser:ous’bodrly injuries. In this case, D has performed only one
act, but this single act simultaneously contravenes two different criminal provisions
i.e. Article 488 and 27/522 of the Penal Cede.

If a person commits concurrent offences as explained above, how should he
be charged and sentenced? :

The Criminal Procedure Code provides that, where the police investigatien
" fite discloses that an accused has committed concurrent offences, the public
prosecutor must prepare a single charge containing different counts, and each
offence so charged must be described separately. 4 And, unless-it is likely that
the accused will be embarrassed in his defence ( in which case the court shall
order the charges to be tried separately), all the charges will be tried together,’

" 1f !l the ¢harges ate tried toggther, it may not be difficult for the court to
assess a sentence for the concurrerit offerites, provided the acucsed is convicted
on all er some of the counts."However ‘a problem may arise if the charges are

‘tried separately by different courts or'even by-different divisions of the same court.
This is because our Criminal-Procedure Cede does not say anything as to which
court or diyision will assess the final npenalty in sush situations.® .

Cenerally speaking, in the case of concurrent offences’ whkere more than
one penalties are_prescribed, different.methods are used, to assess sentences.
These are cumulation, absorption, and aggravation.

Under £61e laws,” the court haé power to impese cumulative sehtences

o convictior “of sévéral’offences charged separately or on separatée counts’ef

thé same chargé. In such a tase the imprisonmerit¥of one’dffence coniménces

at the termination of imprisonment for anether. Under suchi a system, if an accused

118" ¢onvicted, say for theit, arsan, rape, common wilful-<injury, and fobbery,-and
*senténced to afixed term of imprisonment for each offence, e.g.’three years for
theft, eight years-for arson, severi years for rap8, two years for common wilful

injury, and ten years for rob_bpry, he will serve a currrulative sentence of thirty

years, of |mprrsonment

Ch the other hand, thereare some 1aws which provide for « absorption »°3
_{According to this'method, the sehténce impased for the most serious offence
absorbes thespenaltiesto be imposed for the'less serious offences. In our example
above, ‘assumihg Tobbery is the imost serious ‘offence ( it is the most serious
uhcer ourlaw ) of all the » ffences that the accused corhmitted, the penalty imposed
for robbery, i.e. ten years imprisonment, absorbes the penalties to be impdsed
for the other less serious offences, o - P

"‘However, the€e ‘two sentence-calculating methods seem to have short-
comings. In the case of cumulation, in which one sentence of imprisonment
c6rimencés atithé tefmiristion of andther, the rehabilitative purpose of punishment
is‘dofoatéd. Since thé accused:will- be"imprisoned ® “for a-longer period tlian that
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which is necessary, this frustrates any plan of treatment for rehabilitction. Such
exceptional length ef cumulated senterices led one writer to declare them
“inhumane” not because they are "“undeiserved or unjust”, but because they do
not conform to “contemporary standards of humanity”. 1° Indeed, it will be unrea-
listic to say that a psrson found guilty of any crime be imprisoned for one hund-
red years.,

Absorption does not seem to be a sound approach either. This method cannot
satisfy the pteventive and retributive purposes of punishment, which still play a
significant role in criminal law, eventhough these concepts do not appear to con-
form to “contemporary: standards of humanity”. Absorption usually results in
lighter sentences, for one or more offences will, in effect, be left unpunished. And,
considering the dangerous criminal disposition of the offender, this may nct be
effective to prevent him from committing other similar crimes in the future. More-
over, society’s sense of justice may not be satisfied, for the offender will be seen
to havé been sentenced without receiving his dese:ts. Even when considered in
the light of the rehabilitative purpose of punishment (which is the most import-
ant one), such a short time of imprisonment may not be adequate to provide
the offender with the necessary reformative instruction, should longer periods
than usual be required. ’

The third method, whieh to some degree seems a tompromise of the two,
is aggravatlon Under this method of santence computatlon instead of piling up
prison terms or completely disregrading punishments preécribed for ce.tain offé-’
nces, the penzlty. provided by law for the most serious offence will be imposed
first, and then, in appropriate cases, aggravated. However, there are restiictions
on the extent of aggravation. The restrictions that the court shall usually be bound
by are two.

The first one is that the court may not exceed by more than one-half the
“basic¢ penalty’~‘prescribed for the most serious offence. This means that if, for
instance, the basic penalty prescribed for the most serious effence is seven years
imprisonment, the court’eannot, in aggravating the penalty for the conCurrent
offences, exceed this penalty by more than one-half, i.e. by three-and-a-half years.

The sécond one is that, thé court may not, when exceeding the basic penalty
by one-half, go beyond the general maximum fixed by law for the kind of penalty
applied. In the above example, if the general maximum for the kind of penalty is
ten year, the court may not go beyond this limit. Thus, it may only exceed tt.e basic
penalty by three and not by three-and-a-half years -

n the history ef our criminal law, the cumulatlon and abscrption methods
were used during the period when the 1930 Penal .Code was in force. ! Under
the 1958 Penal Code (which s still in force), absorption is completely dropped
out, and in its stead the aggravation metkoe has been adopted for assessing-a .
sentence for serious concurent offences. However, the cumulation method is still
retained for assessing a sentence for concurrent petty offences. 2
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- As regards aggravation of penalties entailing less of liberty, Article 189 of the
Ethiopian Penal Code provides as follows:

(1)  Incase of rhaterial 13 concurrence of offences (Art.82(a)), the court
shall determine the penalty on the bases of the general rules, set out
hereafter, taking into account, for the assessment of the sentence,

. the degree of guilt of the offender;

(3)° Where capital punishment is provided for one of the concurrent offe-
nces, this penalty shall override any other penalties entailing loss of
liberty : ) .

{b) In case of several penalties entailing loss of liberty being concurrently
applicable, the court shall pass an aggregate sentence as follows:
It shall impose the penalty deserved for the most serious offence and
shall increase its length taking into account the provisions of the law
or the concurrent offences; it may, if it thinks fit, impose a penalty
exceeding by half the basic penalty,without,however,being atle to go
beyond the general maximum fixed by law for the kind of penalty
applied.

Furstant to sub-art. (1) of this Article, if an accused is convicted of having
committed concurrent offences, and capital !4 punishment is provided for onie of
the concurren offences, the court may, if, taking the degree of guilt of the accused,
itis of the opinion that . he deserves cédpital punishment, impose this penalty which
shall override any other penalties entailing loss of liberty.

Thus, if D rapes Y and subsequently murders her in cold blood, he will be
.charged under Articles 589 and 522 of the Renal Code concurrently. Since one of
the concurrent offences committed by D, i.e., homicide in the first degree,.entails
capita! punishment, the court may, if it thinks that he deserves such punishmént,
pass this penalty against D which shall‘override the penaity prescribed for the
rape. !5 In the cases falling under Art. 189(1) (a), our courts.may not have
difficulties in assessing penalties. But a problem arises when they assess the
_penalty under Art. 189 (1) (b); and the problem seemis to be connected with the
meaning of thé term “basi¢ penalty”.

Pursuant to Artisle 189 (1) (b), where several penalties entailing loss of
liberty are concurrently applicable, the court “shall impose the penalty deserved
for the most serious offence and shall increase its length taking into account ....the
concurrent offences’”. To increase the length of the sentences, ““the court can, if it
thinks fit, impose a penalty exceeding by half the. basic penalty, witheut,
however, being able to go beyond the general meximum fixed by law fort he
kind of penalty” 1¢ (emphasis supplied).

The term “basic penalty’’ has been translated into Amharic to mean the “maxi-
murn penalty prescribed for the most serious offence”. In the English version, this
term seems to be ambigudus. However, in view of the Amharic version and of the
sources of this Article, 17 there is no doubt that the words refer to the maximum
penalty-prescribed by law for the most serious offence and not to the one fixed
by the court. The Aniharic vérsion, which must prevail over the English and French
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versions, clears the ambiguity by stating it as the “maximum penalty prescribed
for the most serious offence.”” It is obvious that it is the law which prescribes the
maximum and the minimum penalties whithin which range the court is at liberty
to fix the penalty. In the case of homicide in the second degree, for instance, the
Ype'nalty prescribed by law is from five to twenty years’ rigorous imprisonment.
While the minimum penalty for this offence is five years' rigorous impriosonment,
the maximum is twenty years. The court does not have the power to determine a
minimum and maximum p‘enalty for an offence. These are fixed by the law.

" in Criminal appeal no. 1669/74 the majority *® held that the basic penalty is
the penalty that the court fixes for the mest serious offence. Hdwever, stch hold-
ing is erroneous, particularly in view of the ¢lear provision of the Amharic version,
which the court was supposed to follow. : o ‘

In the case of concurrent offences, if the-court thinks that the length of the
sentence must be increased beyond the maximum period provided for the most
serious offence, it may do so, provided that such increase does not-exceed it by
more than ane-half and does not go beyond the general maximum fixed by law
for the kind of penaity applied. ‘ . :

Let us illustrate this with an example. Suppose D is charged with arson (Art.
488), robbery (Ait, 636), and homicide in the second degree (Art. §23), and is
convicted of the first two offences. Of the two offences D is convicted of, robbery
is the most serious. ** Thus, in assessing t~e sentence for the congurrent offe-
nces, the court considers only robbery,.and fixes.a hypotietical penalty for this
offence in the same way as it would do if D was convicted only of this offence
and then increases its length, taking into account the other offence. If the'court
decides that D must be punished. with ten years' rigorous imprisonment for the
robbety, it may then increase its length, taking into consideration the other offence.
In increasing the !ength of the sentence, the court may simply confine itself to
imposing the maximum penalty prescribed for robbery, i.e. fifteen years’ rigorous
‘imprisonment, or exceed it by adding to the ten years.up 10 one-half of this basic
penalty, i.e. seven and a half years: and sentence D to seventeen and ahalf years’
of rigorous imprisonment. If, however, the court thinks ‘that D deserves the
maximum penalty prescribed for robbeéry in the first place, then, by taking into
account the other offence (i.e. arson) it can increase its Jength by exceeding. this
maximum penalty by up to one-half and finally sentence D totwenty-two-and-a-
half-years' rigorous imprisenment. However, the court cannot, at any rate, go
beyond this limit.

If, in the above example, D is-convicted of all the offences he is charged- with,
the court first fixes the penalty for the homicide and then increases.its length,
taking into consideration the other concurrent offences (i.e."arson and robbery).
Howaever, in this particular hypothetical situation, the court cannot exceed the
basic penalty by half. If it.does; it will go beyond the general maximum fixed by
law for this kind of penalty, i.e. twenty-five years. *° Hence, since the coult is
prohibited from going beyond this ganieral maximum, it can only exceed the basic
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penalty by five years’, and sentence D to twenty-five years’ rigorous imprison-
ment.

This holds true where the accused is charged and tried by the same court for
all the concurrent offences. But there may be instances where separate charges
could be prepared and filed to different courts or different divisions of the same
court.

This may be done by mistake or pursuant to article 116 (2) of the Criminal
Psocedure Code. Hence, a problem may arise when executing the sentences,
where each court or division may convict the accused and assess a separate
sentence for eacr%?{fence.

Ifthe case is one of retrospective concurrence (i.e. where an offence committ-
ed concurrently with one or several other offences is discovered after the said
offences have been tried), the court assesses sentence in accordance with the
provisions of article 189 of the Penal Code, so that the ofiender may not be punish-
ed more severely than if all the offences had been tried together, 2! In such a
case, the new sentence shall be assessed having regard to the sentence already
imposed, and shali run concutrently with the sentence already passed. 22 In other
words, the new sentence is deemed to have started running as of the date the pre-
vious sentence started to run. If, for instance, D was convicted for committing
fraudulent mistepresentation in violation of Article 666 of the Penal Code and
sentenced to two years’ simple imprisonment,and later it is discovered that he had
also eommitted another fraudulent misrepresentation prior to his conviction, the
court shall assess an aggregate senténce equal to that it would have imposed had
both offences beemdjngezhe: 1f the court would have imposed three years’

T T———
rigorous imprisonment for both offences, had it known ofsuch facts, it now pro-

nounces such sentence, and this new sentence shall be deenied to > have starfed
running as of the date the previous two years” sentence had started running.

However, difficulty of execution of the sentences may arise when an offender
is tried, convicted, and sentenced to separate fixed terms of imprisonment by
different courts ot different divisions of the same court, How should such sentences
be executed ? Should they run concurrently or consecutively? Or should the
court, in such a situation, fix an aggregate .penaity, taking into account all the
concurrent offences, and having regard to the sentences already imposed ? if it
should, would it amount to an imposition of a new penalty that was not passed
previously, and to violation of the principle of double jeopardy or autrefois aequit
and autrefois convict? '

With regard to these questions, the common law position is that, unless the
courts ordered that the sentences should tun consecutively, they would run
concurrently. Cnce the separate sentences have become final, it seems that it is of
no relevance whether or not the courts were aware of the concurrent nature of the
offences at the time of sentencing.

On the other hand, there are some laws whueh provide that, if such a situa-
tion arises, a new sentence that takes the cencurrent offences into account shalibe

fixed In the same manner as in the case of retrospective concurience. 23
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However, there are many laws, including ours, which do not provide clear
solutions for such questions. And, in default of such clearlegal provisions, it would
be appropriate to fill this loophole with analogical judicial interpretation.

Chapter 34, section 10, paragraph two of the Swedish Penal Code, and
Article 53 of the Penal Code of the Republic of China, provide that where separate
final sentences are imposed by courts for concurrent offences, a new sentence
that will take into account the concurrent offences shall be determined in the same
manner as in the case of retrospective concurrence, i.e. asin the case where allthe
concurrent offences are tried together, These two penzl provisions do not exempt
the offender from serving an aggravated sentence. Neither do they expose himto a
more severe penalty than that which he would have received had all the offences
been tried together. “

There does not seem to exist any satisfactory justification for exempting the
offender from serving an aggravated sentence in such a situation. Had all the
concurrent offences been tried together, the offender would have received an
aggravated sentence. Similarly, had one of the concurrent offences been discover-
ed after the offender has been-canvicted and sentenced for the other offence {s), 24
a new sentence would have been assessed, having regard to the sentence already
imposed, so that the offender might not be punished more severely than if al! the
offences had been tried together. If this is the position of the law, why should
there be a distinction between retrospective concurrence on the one hand, and,
on the other hand, a situation where separate final sentences are imposed by
mistake or due to unawareness of the commission of the concurient offences?

This commentator does not see any justifiable distinction between the two
situations that would warrant a less or more severe penalty than that which ths
offender would have served. had-all the offences keen tried together. Thus, it is
submitted that our courts should assess a new sentence having regard to the
sentence (s) already imposed, and the new sentence should be deemed to have
started running as of the date the previous sentence(s) had started running.

Therefore, as regards this issue, which was raised in criminal appeal no.
1569/74, the majority opinicn was correct in holding that Article 191 of the Penal
Code should apply by analogy.

Om the other hand, the minority considered the fixing of a new sentence.as
violative of the principle of double jeopardy or autrefois acquit and autrefois
convict. However, the minority opinion did not eleborate in what respect such a
determination of a new sentence which would take ali the concurrent offences
into account, would violate such a principle.

The principle of double jeopardy or autrefois scquit and autrefois convict
applies in a situation where a personis to be charged and tried for the same offence
of which he had already been convicted ot previously acquitted. But this is not the
issue in the hypothetical situations we raised hereinabove (nor was itan issue even
in ¢riminal appeat no. 1569/74). In these situations, the trial and copviction had
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already taken place. It is true that separate sentences had been determined for
each of the concurrent offences. But the guestion is how should such senténcg_s
be executed?

Our penai law does not provide for either cumulation or absorption of pean-
Ities. What it provides is that, in cases of concurrent offences, whether tried to-
gether or separataly, there shall only be one aggregate penalty for all of them. Thas,
if, for any reason, the courts were unaware of the concurrent nature of the offences
and passed separate sentences for each offence, it seems reasonable and approp-
riate to assess a new sentence that would take into account all the concurrent
offences, so that the offender will not be pu‘nished less or more séverely than if
all the concurrent offences had been tried together. And the court which should
have power to determine the new sentence should be the one which tried the most
serious effence.

However, in criminal appeat no 1569/74, the issue “How should the two ten
years” sentemces be executed ?°” was not one that could have been solved by fixing
a new sentence, for the issue was not ane of aggravation. This commentator is of
the opirion that both the majority and the minerity have erred in treating this ques-
tion as aggravatton h

Ia the High Court, two separate charges (i.e. criminal file nos. 27/72 and 341 [72)
wers broughtagainst the appellant. In criminal file no. 27/72, 2* the appellantwas
charged under Penal Code Articles 32/522 (1) {2), and was convicted and sen-
tenced to fifteen years’ rigorous imprisonment, although, on this charge, he could
have been sentenced to life imptisonment or death. In criminal file no. 341/72, 2°
he was charged under Penal Code Articles 32(1) (a)/668/522 (1) (a), 27 and was
convicted and sentenced to death. The two charges show that the appellant com-
lmltted both offences on one and the same day wnthm an interval of two hours.

In criminal file no. 341772, the conviction and sentence took place after the
appellant had been sentenced to fifteen years’ rigorous imprisenment on & separ-
ate charge (criminal file no, 27/72). Just aiter conviction but before sentence, the
public prosecutor disclosed to the court that the appellant had also committed
another offence for which he was sentenced to fifteen years’ rigorous imprison-
ment, and asked the court to imposé the maximum penalty provised by law forthe
second offence. This fact shows that the High Court was aware of the concurrent
nature of the two offences 28 at the time when it passed sentence for the second
offence (criminal file no. 341/72), which means that the new séntence was de-
termined in accordance with the provisions of Article 191 cum Article 189(1) (a)
of the Penal Code.

Thus, althoughthe High Court did not say anything as to whether it considered
the other offence as an aggravating circumstance when it-imposed capital punish-
ment, it would be'reasonable to assume that it did. Moreover, éven if we assume
that the Court @id not take the eatlier conviction and senterice into conSIderation.
itwould not have maée any differance whatscever, for the court was of the ‘opinion
that the accused deserved sapital punishment for the second offence. Therefore, as
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the appeilant argued before the Supreme Court with respect to criminal appeal no,
1569/74, since the two sentences imposad by the High Court could not be execut-
ed together (i.e. the offender could not be imprisoned for fifteen years first and
then be put to death), the latter sentence, i.e. the death sentence, would have
overridden the earlier one, had it been affirmed by the Supreme Court.

However, since the conviction and sentence took place at different 29 times
on the two charges, the appellant was forced to lodge separate appeals against
both judgments of the High Court. While the trial was pending before the High
Court on ctiminal file ne. 341/72, the Sixth Division of the Supreme Court was
reviewing criminal appeal no. 1067/73, which was an appeal lodged against the
judgment given on criminal file'no 27/72, After due consideration of the file, the
Supreme Couit affirmed the conviction under Penal Code Aiticle 522, but fuithey 3¢
mitigated the sentence from fifteen years’ to ten years’ rigorous imprisonment. This
Division wae not aware of the commission of the other offence when it gave judg-
ment on criminal appeal no. 1067/73. 3%

After the Sixth Division gave its judgment on criminal appeal no. 1067/73,
the Panel Division of the Supreme Courtreviewed criminal sppeal no. 1569/74, 32
altered the conviction from Penal Code Article 522 to Aiticle 3(2) 33 of the
Seecial Penal Code Proclamation no. 8/74, and sentenced the appellant to ten
years’ rigorous imprisonment in accordance with the piovisions of Articles 113 (2)
and 195(2) (b) (ii} of the Criminal Procedure Code.

Thus, in view of the above.facts, one can reasonably assume that the Panel
Division knew, or at least should have known, that the issue in criminal appeal no.
1569/74 was che of ret-ospective concurrence. However, aithough the file shows
that the appellant was convicted and senténced for another offénce committed
on the same day within an interval of a couple of hours, the Court said that it had
not been~duly”informed of this fact. This statement cannot be justified in view of
the fact that the Appellate Court should have inquired as to what conviction and

" sentence was being referred to by the statement. 34

Even assuming that this fact was~ duly” told to the Panel, and that it was aware
of the conviction and sentence passed by the Sixth Division, how should have it
assessed the sentence in criminal appeal no. 1569/7472

In criminal appeal no. 1067/73 the appellant was convicted for homicide in
the first degree under Article 522, The penalty prescribed by the lawfor this offence
is either life-imprisonment or death. These penalties cannot be aggravated. 3%
instead, where the law provides one of such punishments for one of the concurrent
offences, they shall override any other penalties entailing loss of liberty which are
{or may be) imposed for the concurrent offences.

In criminal appeal no. 1067/73, although the appellant was convicted under
Article 522, he received a mitigated sentence of ten years' rigorous imprisonmest
instead of life-imprisonment or death. This reduction was made in accordance
with the provisions of Articles 79 and 184 (b) of the Penal Code. In other words,
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the court first sentenced the appellant to life-imprisonment and then, taking into
consideration the extenuating circumstances stated in Article 79, it mitigated the
penalty in accordance with the provisions of Article 184 (b). After this was done,
the Panel Division reviewed criminal appeal no.1669/74 and, after consideration
of the file, altered the conviction from Penal Code Article 522 to Article 3(2) of the
Special Penal Code Praclamation No. 8/74, and sentenced the appellant to ten
years” of rigorous imprisonment.

in view of this situation, had the Panel been aware of the conviction and
sentence passed on criminal appeal no. 1067/73, what should have itdone ?Could
it have imposed the maximum, penalty for the offence, i.e. fifteen years’ rigorous
imprisonment, and order that the sentences run cancurrently, or could it have
aggravated the penalty in accordance with the provisions of Article 181 cum
Article 189 ? The commentator is of the opinion that the court could have done
neither, It could have not done the former for the simple reason that the law does
not authorise it to do so. Neither could it have done the latter, for the penalty
prescribed for ane of the concurrent offences is of the kind stated under Article
189 (1) (a). which shall override any other penalties entailing loss of liberty. In
such a situation we cannot talk of aggravation, Thus, in cases of concurrent offe-
nces where the law provides either life-imprisonment or capital punishment for
one of them, the other concurrent offencess may have bearing only on the extent
of mitigation. Hence, although criminal appeal no.1569/74 was irrelevant to the
determination of the sentence in criminal appeal no. 1067/73, it might have been
relevant to determine the extent of reduction of the sentence. It seems that, had
the Sixth Division been aware of the Commission of the second offence, it would
probably not have gone to the lowest limit in reducing the penalty. However, we
have also to bear in mind that even the existence of such an aggrévating circu-
mstance might not have prevented the court from considering extenuating circu-
mastances and reducing the penalty to the lowest limit provided by Article 184.

Therefore, in this particular case, the court should have held that the penalty
imposed for homicide in the first degree under Article 522 overrides the penalty
imposed for the armed uprising under Article 3 (2) of proclamation no.8/74, inst-
ead of increasing the penalty in aceordance with the provisions of Article 189(1)
(b), which was not applicable to this case.

CONCLUSION

In the case of concurrent offences entailing loss of liberty, the penalty should
be assessed in accordance with the provisions of Penal Code Article 189(1) (a-b).
Where the law provides life-imprisonment or death for one of the concurrent
offences the accused is charged with, these penalties should override the other
penalties entailing loss of liberty. In other cases, the penalty has to be assessed in
accordance with the provisions of sub-article (1) (b) of Article 189.

This commentator Is of the opinion that, in this particular case, the court erred
in helding that the ~basic penalty’” is the penalty that the court fixes for the most
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serious offence, instead of the maximum one provided by law for such offence.
Such a conclusion, this commentator thinks, is unwarranted in view of the Ambharic
versien, which the court was supposed to apply to this case. Italsa erred in holding
that Article 189 (1) (b) is the ane which applies to this case for the assessment of
the penalty.

However, it must be clear by now that, since one of the concurrént effences,
i.e. the one charged in criminal appeal no, 1067/73, entails a minimum of life
imprisonment, the penalty would have been assessed pursuant to Article-189(1)
{a), had the two charges been tried together. And, even'if the two charges were
tried separately, the same provision would have been applied for the assessment of
the penalty, by virtue of Article 191 of the Fenal Code. However, in the latter
case, the coutt could have not done anything otherthan convict the appellant
under Article 3 (2) of the Speciai Penal Code.

\tis clear that Article 191 does not fully cover the situation raised by the two
decisions: Although the problem raised by this case could have been solved by
holding that the penalty imposed for the homicide in the first degree under Article
522 would override the penalty imposed for the armed uprising, the court was
misled by the analogical situation described under Article 191 of the Penat Code.

Thus, in order to avoid such types of ambiguity, it would be appropriate to
include some provision in the Penai and Criminal Pracedure Codes in orderto
govern the situation raised by this case.

This conmentator hopes that the Committee authorised to revise the Penat
and Criminal Procedure Codes will consider the situation, and include a provision .
to bridge this gap, for example, a clause similar to paragraph two of Chapter 34,
Section 10 of the Swedish Penal Code.
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12.

®Lecturer in Law, Addis Ababa University.

1n a ¢25¢ of material concurrence, there should necessarily be successive (i.e.several) acts,
if ths nat i3 00'y on2 a1l violates only one criminal provision, despite the fict that the act
was committed against several persons (¢.g.T steals A's ox, B’s cow and C’s horse from the
field whare thzy were grazing), the offender will be tried only for one offence.

The severa! thefts commitled by D ogainst P must have been performed with renewed
criminal intersion, as stated in Article 61 of the Penal Code. I, however, D’srepented
acts of stexling good: from P were performed with the “same initial eriminalintention...
and aim=d o' ashizving the sam: purpose’’,i.e. unlawful enrichment (as for example
D might hove intended to teke, sy, five sacks of wheat from P’s barn. ~nd on five occasions
he took five sacks of wheatfiom P’s barn), they will not be conidered as concurrent
offences, but constitute only oaz offence. See Art. 60(2) of the Penczl Code.

But note that, in both cases, the sucees<ive offences must have been committed before the off-
eader was convicted nndseatenced for any one of them. 1f the offender was convicted and
s2atznszd for the lirst o ¥enss peior to the commission of the next offence, the case willnot
be concurrence but recidivism, Residivism exists when conviction z.nd senterce seperate the
commision of two offérices, ' :

Crim. Proc. C. Art. 116(1).

Criminal *roc. C. Art. 116(2). If the offences are committed at diffcrent times and have no
connection, it secems appropriate to erder scparate trials, so taat the zecused mey not
eacounter difficulties in hisdefence. In cidentally, note she difference tetween the Ambaric
and thz Eazlish varsions of this sub-article. Acsording to the Ambharic version, it is
mandatory o try caasairent offences togsther, but in the English version it is optional,

Even when the coaciucreni offences are tried consecutively rather tham in a single trial, how
shou'd the accused be seatenced ? Should all sentencing be deferred until the lest trialis con-
gludea the Criminzl Proc:dure Code does not answer these questions. Thus, in view of the
sentence assessuent method provided by law (i.e, Pen. C, Art. 189), it seems reasonable to
defer senfe.riag until the last trialis concluded. And the court which must have sentencing
power shou:d pe the one which tries the mest serious offence.

For examp'e, under the common law when an offender is convicted for concutrent offeces
the judae 311 order acamyalative penalty by adding up the sentences imposed fos coch offénce.
Howaver, maltiple sentences are construed as running concurrently, unless the sentencing
judge husstated othsi wise. Also, when the offences arise out of the stme trensaction (i.e. com-
mitted on th2 same ocsviion or as part of a single enterpiise), the sentences shall run concur-
rently and not consesutively. See Sol Rubin, The Law of Climinai Correction, (St. Paul, Minn.
West Publtshing Co., 1963), p. 415; and Sir Rupert Cross, The English Sentencing Systent
(Lendon, Butter~orths, 1981), p.100.

See, for example, Section 35 of The Federal Criminal Law of the Soviet Union.

This is, howaver, without prejudics to releasing the acoused on parole, a practice which is
widely followed in the common-law countries.

See Cross, cited above at note 8, p, 102,

Article 42 of the 1930 Penal Code of Ethiopia provides: *If 2 man who has committed crime
of many different kinds be accused at on¢ time of 2l the crimes he has committed, though
according to the law a case shall be taken agzinst him for each separate crime, from these cri-
mes of which he i> acsused he shall be punished for the chief one as laid down by the law and
not for each separate offence. . . . The punishment of those who bieak an unimportent l2aw shal
be assessed by adding up the penalty for each offence, but the period of the punishment shal

not exceed two years'’.
See Pen C. Art. 725. The reason why the cumulation method is retzined for such offences

seems to bz that, since the maximum penalty provided bylaw is arrest for three months
(See Pen. C. Art, 703(1)), this will not be too long even when cumutated.
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3 [noast of nationa; concurrencs azeravacion of the penalty is discre ctionary and may be ardersd
rivs pronly ffwhere the offender’s d"lbﬁl‘atﬂ and.caloulated disregard for the law Jusqﬁes aggrava-
tion”". However, note thatin casesexpresslv prov\ded by W_hv (Arz 63 (7)) aoeravanon is man-
datory. See Pen. C. Art. 192, BRSO
Lt MIINN
4. Logically speaking, this should also mclude lec lmpnsonmcm

13- - Some persons may think that this is absowption. However, they have to bear in mind that, in

-+’ case of life imprisonment and capital punishment. we do not talk of either cumulation nor

«1 & absorptien, nor even.of aggravution, for that matter, for the simple reason that a person can-

=d? ¢ not either be imprisoned beyond hislifetime nor be executed more than once.

B

’s.  The Amharic version sa.y> “by up to one-half” instead of by half'"". The,practical effect of
such warding in the two versions of the Code s that, il the English version is applied, the basic¢

#T popalty witl nécessarily alivays be increased by half, in a case where increase of the length of

" the sentence is judged applicable. Butif the Amhacic version isapplied, an inciease of the basic -

7‘ ¥ penslty by half need not necessarily be applied, for the Amharic ver:ion states shat the court

. exceed by “up to one half”’; it may be increased by less than one-half.
S5m0

170y =Ses Attxde 68 (1) of the Swiss Pena! Code and Phillippe Graven,4n Infloductien to Ei‘his‘oisn
‘>PermlLaw (Addis Aba¥a, Faculty of Law, M.5.1.U., 1965), p. 258.
e e
i 'rhe sainority d;d flot say anything on this point. On the,other hand, the public prosecutor
-2 was cosrect in argniag that the basic penalty is the maximum penclty provided by law for the
most serious offence, and not the snalty fixed by the court. However, he eared ia asking the
-.aagi >, court to cumulate the sentences. . .

" Themximam p:m.liy pr ovided Wy law for this offeass is fifteenycars rigoraus imprisonment

' =
"" while it is ten year rigdrous imprisonment for arson,

PO
#0- 5% Acsording to Pen. C Art. 107, “ngorou’s simprisonment”™ mormally extends fiom one to
(S} twenty five years. w4

2+ See Pen. C. Ast_ 191(1).

22- Pen. C. Art. 191 (2).

23 See, for example, Art, 53 of the Penal Gode of the Republic of China and chapter 34, scction
10, paragraph two of the Swedish Penal Code.

2+.  However, note that if the offender is convicted for some of the concurrent offences and senten-
ced in accordance with the provisions ef Pea. C. Art, 189 (1) (b), the court may not impose a
new sentence if another offence committed concerrently with the other offences is discovered
later, unless the fater offence is the most serious one.

2% Thisfile was opened on 13 Tekimt 1972,

»
o

This file was opzned on 1] Sens 1973, which coafirms the assumption that this effence was
discovered later, after the trial had already started on criminal file no. 27/72.

3¥. Note that the public prosecutor erred in citing these articles against the accused. Conszdenng
the facts of the case, he shouid at teast have cx:ed article 637¢2) of the Penal Code.instéad of
these Adticles, particutarly, as the High Court pointed out in its judgement it was gbvious
that Artigle 668 had no appit.ation to this case at ali. '

- Incidentally, when the two charges were tried and gecided, the presiding judge was the same
person. v

2. While crirmsnal f1le no. 27/72 was decided on 10 Hedar 1973, crimizzl file no, 341/72 was de
vided on 27 Meskerem 1974, after almost a year.

0. This was a further reduction of the penalty, because it was by way of mitigation that the High
Court reduced the punishment from life to fifteen years’ rigorous imprisonment in the frist
place.
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33.

[
g

RO

This appeal was decided an 23 Sene. 1974, c:

. Thiswas ananpeat lodgzd against the High Court’s judgement givert on criminalfile no. 341/72

This Special Penal Code Article provides for rigotous imprisonment not exceeding fifieen year
for voluntarily taking part ina armed uprising ajainst the Goverament.

The statzmzat submitted to th: cdurt by the Public Prosecutor states as follows:

-«The second azsasad; Dirida Abolte; hat previously baen coavicted by this same Court in eri-
minal file no. 27/72 and senténced to fifteen years’ 1igorous imprisonment for Killing Eshete
Woldeyes together wiih his accomplice on the same day he committed this offence, i.c.on 13
Ter 1969 within an interval of hours, i.¢. at 6:00 p.m. Hence, since he is a recidivist (sic) the
publicprosecutor asksthe couri tor 2fer to thisfile, and impose the maximum penalty prescrib-
€d by taw for the offence he is now convicted™.

35.1: . One may say that life-imprisonment can be aggravated by altering it to death. However, w

AN

i

S

have to bear ia mind that this cuanot bé done under Article 189 of the Penal Code, Purusan
to sub-article (1)@) of this.provision, the court can impose capita! punishment only if ihe law
provides such punishment for one of the concurrent offences, Even if the law provides altern-
ative penalties, such as life-imprisonment or death, for the most serious concurrent offcnce,
thecrartazelaot nxcaisarily proaounc: the dzath sentence on the mere grounds that the aceu
sed is convicted of having committed concurrent offences. I such a cate, it is also possible
to pronounce life-imprisonment instead of death. And, once such 4 sentence is pronounced,
" jtéinnotbe altied to death uiless, of course, the convicted person committed another offence
* punishable by death, o ualessit is later discevered that he had also committed another offe-
"“nge punishable by death, priot to his@onviction.
We hivealso to note thatin criminal aspzal no. 1067/73, theappeliant had been convicted
Article 522 of the Penal Code, whose violation entailsgither lifeimprisonment or death. Butin
“ander criminal appeal no. 1569/74, he was coavicted under Article 3(2) of the Special Penal
Cod ewhich eatails rigorous imprisonment not exceeding fiftéen years. This means that

179 peither the Sixth nor the Panel Division of the Supreme Court was empowered to alter the

sentencefixed under Article 522, when itlater convicted the appeilant. under Article 3(2) of
the Special Penal Code Proc, No, §/74.





