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The Public Frosecutor has submitted his reply in his application dated 13
Tekemt 1972, The court, after a careful consideration of the case, gives the follow-
ing judgemant,

JUDGEMENT

The appellants were charged with attempted fraudulant misrepresentation
contrary to Article (32 (1) (a) /27(1) /656(a} of the Penal Code of Ethiopia
before the High Courtin Asella in that, together with other three co-offenders who
were not apprehended, they went from Addis Ababa to Asella city after agreeing
to commit the crime of fraudulent misrepresentation ; that they met a merchant,
Ato Tesfaye Abebe by name, in Kebele 05 and, having decided to defraud the
merchant, one of the co-offenders who was not apprehended and whose name
is not known asked him whether he had heard that the Government gave money
to poor farmers and merchants, and took him to the first appellant; that the first
appeliant took him to the second appellant, having told him that he would show
him the place where he might collect the money; and that the second appellant,
in furtherance of their criminal plan, told the merchant that he would show him
the place where the money was given at 3:00 p.m. The court of first instance
having considered the evidence presented by the Public Prosecutor, and noting
that the accused were not able to produce defence evicence to rebut the evidence
presented by the Public Prosecutor and the confession they made at the police
station admitting their crime, found the appellants guilty of the offence as charged,
and sentenced the first appellant to five years’ rigorous imprisonment and a fine
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of Birr 50, and the second appellant to two years” imprisonment. This appeal is
lodged against this judgement.

The appellants, in their memorandum of appeal written on 2 Hamle 1971,
have set forth their grounds of appeal in detail. The Public Prosecutor, in his
application dated 13 Tikemt 1972, has given his reply.

In their memorandum of appeal the appellants argued that Prosecution wit-
ness No. T was a hostile witness and the confession they gave to the police was
obtained by force. The testimony of other prosecution witnesses can at best be
taken as circumstantial evidence that is not conclusive and not as direct evidence.
Hence, the evidence being unreliable and insufficient, the appellants requested
that the High Court’s judgement be quashed and that they be acquitted.

The Public Prosecutor, on his part, in his written reply, argued that there
was no reason why the evidence presented should not be sufficient and reliable
to show that the appellants committed the acts they were accused of. The evide-
nce was not doubtful. They themselves had admitted that they had committed
the crime. That they gave their confession willingly and voluntarily was proved
by the testimony given by the revolution defence squads who taok them to the
Police station. The appellants did not produce any evidence to show that their
confession was obtained by force. Thus, the fact that they committed the acts
that they were charged with having committed cannot be open to doubt. They
committed the acts. However, when we consider the law, apart from the fact
that the injured party went to the place where it was alleged that money was
being given, and apart from the fact that, after taking an appointment from them,
he had the appellants arrested, the evidence does not clearly show that the appel-
lants, intending to commit an offence against the injured party’s rights in property,
attempted to make him act in a manner prejudicial to his propetty either by com-
mission or omission. Hence, rather than stating that the facts establish the
legal conclusion that the appellants frauduiently attempted to commit an offence
against propety, it will be in accordance with the law to conclude that, intending
to defraud the injured party to commit acts prejudicial to his rights in property
and to create the conditions for its commission, they completed the first stage
for the commission of the offence, i.e. preparatory acts. Accordingly, the Public
Prosecutor, strongly arguing that the appellants’ acts do not warrant their con-
viction under the Article under which they were found guilty, asked the court to
give a fair judgement by taking into consideration the criminal intention of the
appellants and - the possible consequences thereof.

We, on our part, have examined the case. We have related the facts to the
taw. Our examination of the case in the light of the law shows that the appeliants,
thinking that the public in the town of Asella is naive and can be cheated very
easily, went from Addis Ababa to Asella intending to obtain an unlawful enrich-
ment by defrauding whomever they met in the town, by stating that the Govern-
ment gave money to the needy; that the co-offender not yet apprehended met
the private complainant and asked him whether he knew a certain person;
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that, having received a negative answer, the co-offender not yet apprehended
asked the private complzinant what his job was, to which he answered that he
was a trader; that he further asked him whether he had heard certain news, to
which the private complainant replied that he had not heard, and in turn asked
what the news was; that the co-offender who was not apprehended told hi
that the Government gave money to poor framers and merchants, and to any
other person who was needy, and thereafter took him to the first appellant who
was standing a few steps away from them; that the first appeilant then toid them
that he would show them the place where the Government gave money, -and
took them to the second appellant who was waiting for them near the Gp‘vern-
ment treasury office ; that after their arrival they met the second appellant there,
and, with a view to making things seem true, the second appellant immediately
asked the first appellant why he had come again, since he had already taken
money in the morning, to which the second appellant answered that it was true
he took money in the morning and that the reason why he came now was to
show the others the place; that at this juncture the second appelant told them
that they should come back at 3:00 p.m. so that they might receive the money;
that after this the private complainant went to members of the revolution defence
squad, and notified the matter to them; and that thereafter the present appellants
were apprehended and taken to the police station. Upon their anrival at the police .
station, they admitted their acts without any coercion, and requested that they
should be pardoned on the ground that their acts did not bring about damage
to property. The High Court's judgement is based on the above-stated facts
which the public prosecutor proved beyond any reasonable doubt. Since the
appellants neither produced nor asked for-the production of any evidence to
rebut the sufficiency and reliability of the evidence presented by the public pro-
secutor, there is no reason why we should not accept the evidence presented to
the High Court as credible. We hzve accepted it as credible. Under the law the
provisions cited &s relevant for the above-mentioned acts are Articles 27 (1) and
6565(a) of the Penal Code. These provisions read as follows:

Art. 27(1) "Whoever intentionaily begins to commit an offence and does not
pursue or is unable to pursue his criminal activity to its end, or
who pursues his criminal activity to its end without achieving the
result necessary for the completion of the offenice shall be guilty
of an attempt.

“The offence is deemed to be begun when the act performed
clearly aims by way of direct consequence, at its commission”,

Art.656 {a) #¥/hosoever, with intent to obtain or to procure to a third person
an urlawful enrichment, * fraudulently causes a person to act in a
a manner prejudicial to his rights in property, or those of a third
person, whether such acts are of comunission or omission, either

*The word “enrichment’ does not appear in the Englisk version of art. 656 of the Penal Code
{Commentator,
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by misleading statements, or by misrepresenting his status or
situation, or by concealing facts which he had a duty to reveal ...
is punishable with simple imprisonment or, according to the
gravity of the case, with rigorous imprisonment not exceeding
five years and fine"

It is provided in Articles 27(3) and 30 of the Penai Code that basically, in an
attempt to commit an offence, the penalty for an attempted offence is the same
penalty attached to the offence which the offender intended to commit, without
prejudice to the case where, if the acts committed constitute a separate offence,
the penalty attached thereto is applicable. In the case at hand the reason whyr,
Art.27(1) is cited together with Art. 656 (a) must be on the assumption that'the
penalty specified in the latter provision should be applicable to the appeliants,
singe the offence attempted by the Appellants is fraud, and since offences in-
volving fraud are covered by Art.656(a) of the Penal Code.

The provision already cited above and provided in Art.656(a) of the Penal
Code is applicable when the injured party, being defrauded, acts in a manner
prejudicial to his rights in property or those of a third person, whether such acis
are of commission or omission. [n this particular case, except for the fact that
the injured party went to the place where the Government was supposed to have
been giving money to the needy either after he was misled, or without
being misled but intending to have the appellants apprehended; the appellants
did not cause him to act in a manner prejudicial te his or to a third party’s rights
in property either by commission or by omission. Nor did they attempt tc make
him so act. As it is commonly known the offence referred to as ~“Kutch Belu”"**
is committed when offenders having found a naive person, convince him by
telling him that the Government gives either money or clothes or food to the
needy, and when the naive person, believing this as true, asks them to show him
the place so that he may also be given supplies. At this juncture, the offenders
tell him to put away his clothes and other property and come back, since he
must appear needy to get the money. They further tell him that he can leave his
clothes and other property with them as well. The naive person must believe the
offenders and leave his clothes and other property with thern, and they must
disappear with his clothes and property.

In the case under consideration, apart from the facts that the third co-offender
who was not apprehended took the injured party to the first appellant after asking
him whether he had heard the news that the Government was geving out money;
that the first appellant, after telling them that he would show them the place
where money was supposedly being given, took them to the second appeliant;
that after they took, him the second appellant, without being asked anything,
tcld them that money would be given at 3:00 p.m. and then they parted; and
that thereafter the injured party had them apprehended before 3:00 p.m,, they

**Leterally meaning “sit down™ (commentator).
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did not ask him to commit any act that was prejudicial to his rights in property.
Perhaps we may sssume that, had the injured party kept his appointment in-
stead of having them apprehended, they might have asked him to act in the
manner mentioned above. However, it can also be said that as the injured party
informed them that he was a merchant, they might have thought that it was not
easy 10 deceive a merchant, and gave him the pppointment, having decided not to
be present at the appointed time.

Thus since the inferences that can be drawn from the acts performed by the
appeilants are more than one, we are convinced that, from the circumstances, it
cannot be concluded that the fraudulent scts performed by the appellants cleﬁfly
aimed, by way of direct consequence, at the commission of the crime of fraudu-
lent misrepresentation. It is with this understanding that the public prosecutor of
the Supreme Court said that the acts committed were aéts of preparation rather
than of attempt. [n our opinion, although the acts performed do not constitute
attempt, we cannot conclude that the acts constitute only preparation and that
the appellants did not commit any offence. Even taking the appellants’ ‘acts as
mere preparation to commit an offence, we cannot let them go free.

Intending to commit an offence of fraudulent misrepresentation by deceiving
certain of the dwellers in the city of Asella who, according to them, are naive,
the appellants left Addis Abeba for Assela, met the private complainant with
this motive in mind and made their conspiracy public. Their conspiracy did not
remain a mere agreement. In other words, they commenced to implement their
criminal conspiracy. That such a consipracy constitutes a separate offence by
itself and is punishable is provided by law. We have found that the refevant pro-
vision is Art. 472(a) of the Penal Code. The Amharic version of the Article is not
similar to the French and English versions. However, since this discrepancy is
due only to an error in translation, the correct version of this Article as provided
in the Fnglish and French versions reads as foliows;

Art.472(1) “Whosoever conspires with ong or more persons for
the purpose of preparing or committing serious offences against
public security or health, the person or property, or persuades
another to join such conspiracy, s punishable, provided that the
conspiracy materialises, with simple imprisonment for not less
than three months and fine.

“For the purpose of this Article ,serious offences are offences
wiiich are punishable with rigorous imprisonment for five years or
more.”

in the case at hand, since the offence that the appellants conspired to commit,
as can be concluded from their acts, is, as prescribed in Art. 656 of the Penal
Code, punishable with rigorous imprisonment not exceeding five vears and fine
depending on the gravity of the offence, Art. 472(1) of the Penal Code is applic-
able. Therefore, this court rules that it is under Art. 472(1) of the Penal Cods
that the appeilants should be found guilty and be punished accordingly and not
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under Art. 27/656(a) 2s cited in the charge and as they were found guilty and
convicted by the High Court, and finds them gulty under Art. 472 (1} of the Penal
Code.

As far as sentencing is concerned, we have seen that the first appellant was
sentenced on the basis of the rules governing aggravation due to his prior con# ,
victions. We have zlso noticed that the High Court concluded that the first
appellant is a person who has made criminal activity his profession. However,
the previous offence of which the first appellant was found guilty and for which
he was sentenced for fifteen years imprisonment was homicide. On the other
hand, the present offence of which he is found guilty is a different offence, which
has no similarity with the former one, Thus, it cannot be said that he has made
criminal activity his profession. Rather, it would be proper to say that, since he
has previously been found guilty and penalized, his antecedents show that he
is a dangerous person. This is prescribed by Art. 81(1}{c) of the Penal Code.
Apart from stating that the first appellant did not finish the former sentence pass-
ed upon him but was released on probation after serving two-thirds of his sen-
tence, the High Court did not ascertain whether the first appellant committed
this offence within the probation period nor render its decision in accordance
with Art. 204 (2) of the Penal Code. If the first appellant committed the present -
offence while he was on probation, it would be evident that the suspension of
the former penalty has to be cancelied and sentencing would have to be deter-
mined in accordance with Art. 193 of the Penal Code, as specified in Article
204(3) of the Penal Code. However, the High Court does not seem to have
realized this. As indicated in the High Court’s judgement, the first appeilant, after
serving two-thirds of his prison term, was released on two years' probation
period in 1967 {Ethiopian Celendar). He committed this offence in 1871 (E.C)
Therefore, Art. 204(2)(3) of the Fenal Code does not apply to this case. The
sentence has to be ascessed in consideration of the present offence only. The
appellant's antecedents are to be taken only for purposes of aggravation.

Art. 472(1) of the Fenal Code, under which the appellant is found guilty,
provides a punishment of simple imprisonment for not less than three months,
and fine. This provision, read together with Arts.105 and 88 of the Penal Code,
provides a punishment of simple imprisonment ranging from three months to
three years, and a fine ranging from cne Bimr to five thousand Birr. The appellant’s
antecedents show his dangerous disposition. Thus the penaity to be imposed can
be severe. However, as specified in Art. 188 of the Penal Code, it cannot exceed
the maximum limit prescribed by Art. 472(1) of the Penal Code.

Although the first appeilant mzy be considered as an incomigible offender,
he did not cause any damage in the present offence. Taking these circumstances
into account, our consideration of the case convinces us that if the first appellant
were to be sentenced to two years’ imprisonment and a fine of Birr 50, it would
be proportional to his act, would be reformative enough as far as he is concerned,
and would also have a serious deterrent effect on others.
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Since no evidence has been presented to show that the second appellant was
previously punished for an offence, it cannot be said that he is a dangerous
criminal. In the present offence, he did not cause any damage to property. Taking
these circumstances into account our consideration of the case convinces as
that if the second appellant were to be sentenced to one year's imprisonment and
a fine of Biir B0, it would be proportional to his act, would be reformative enough
as far as he is concerned, and would aiso have a serious deterrent effect on
others.

For alt the above reasons, having rejected the provisions under which the
High Court found the appellants guilty, we find the appellants guilty undeg Art.
472(1) and sentence the first appellant, T.A., to two years’ imprisonment and a
fine of Birr 50, and the second appellant, B.H., to one year's imprisonment and a
fine of Birr 50. 1t is ordered that the High Court collect the fine in accordance with
Articles 91-96 of the Penal Code; that it be written to the prison administration
so that the sentence imposed on the first appellant be executed starting from 12
Hedar 1971 that, since the second appeilant, having been in prison since 12
Hedar 1971, has served the sentence imposed upon him, a copy of this judge-
ment be immediately sent to the prison administration so that he may he released
from imprisonment; and that the fine imposed by the court, being collectable
only in accordance with the law, the appellants’ period of imprisonment may not
be extended on the ground that they did not pay the fine. We hereby close the
file.



CRIMINAL ATTEMPT AND INCIDENTAL ISSUES: A
CASE COMMENT ON CRIMINAL APPEAL NO. 1518/7

By Yoseph Gebre Egziabher*

Criminal Appeal No.1515/71 reported in this issue of the journal raises one
of the complex and controversial issues in Penal Law, i.e. When is a crime attem-
pted ? Is the “beginning of execution” of a crime provided under Article 27(1),} .
second proviso, clear and therefore a sufficient test to distinguish between pre-
paration and attempt?

It is common to divide attempted offences into “incomplete attempts” and
»complete attempts” 2

Where, having performed certain acts necessary for the completion of the
offence, the offender stops short of taking the “decis've act” that would normally
have brought about the intended result, either because he decides himself not to
pursue his “criminal activity to its end” by deciding not to perform the “decisive
act” or because circumstances beyond his control prevent him from performing
the “decisive act”, the attempt is an “incomplete attempt”

This would be the case where, for example, having decided to kill B, A goes
to B's house with his revolver oaded and knocks at B's gate ; the gate is opened
for him, he goes straight to B's bedroom and aims his revolver at B; however,
realizing that B is with his child, A changes his mind and leaves B with his child,
because of considerateness for the child. The “decisive act™ in this case would
have been A’s going to B’s house with a loaded revolver and aiming at B.

This would be the "decisive act”, since, in the normal course of things, people
do not stop short of committing the crime of homicide once they aim at their
victim, being at a close range to their victim,

The situation is different where, having performed all acts necessary to bring
about the intended result, the offender fails to achieve his criminal gozi due to
circumstances beyond his control. This is the so-called “complete attempt’* This
would be the case where having decided to kill B, A goes to B's house and shoots
at him but misses him.

One may include under the category of “complete attempts™ the situation
where, having performed all the acts necessary to bring about the intended result,
the offender prevents the result from taking place by performing certain other

*Assistant Professor, Faculty of Law, Addis Ababa University.
1. For a fali text of Art.27(1), see the case Criminal Appeal No. 1515/71.
2. Graven, An Introduction to Ethiopian Penal Law (Facuity of Law, Addis Ababa University in
association with Oxford University Press, Addis Ababa-Nairobi 1965), p.27.
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acts.? However, the term “compiete attempt™” seems to be a misnomer in such
circumstances, since the offender has done every thing that needs to be done and
has done it successfully. In other words, the offender has passed the stage of
attempt and completed his criminal activity.* If the criminal activity is completed,
ona cannot logically say there is merely an attempt.

However, this division of attempted offences into complete and incomplete
offences helps very little in the demarcation between preparation and attempt.’
Where one has to deal with complete attempts, it will be clear that an offender
who has committed a complete attempt has definitely passed the stage of pre-
paration. Thus, if A were to shoot at B but miss him, this would be a clear casg of
attempt. Whether it is an attempted homicide or an attempted bodily injury may
not be easy {0 determine from A’s act of shooting at B ; but that A had attempted
to commit an offence, it seems, would be a clear case,

When one considers incomplete attempts, however, it becomes very difficult
to delineate “the beginning of execution” and thus provide a clear distinction
between incommilete attempts and preparation. However, it becomes necessary
to distinguish between preparation and incomplete attempts, since preparation
to commit an offence is not, generally speaking,® punishable unless the prepara-
tion itself constitutes an independent offence.’

To illustrate the simplicity and difficulty that one faces in ¢lassifying whether
a given case is a case of preparation or attempt, let us take the following examples.
A buys a revolver with the intention to kill B. Let us assume that A does not obtain
tive necessary license to keep the revolver in his possession. This would be 2 clear
case of preparation as for as A's intent to kill B is concerned, but a complete
offance as far as Art. 763, Control of Arms and Amunition, of the Penal Code is
concerned ; and this is in line with Art 26 (&), since possessing a revolver without
the necessary license constitutes, in itself, an offence defined by law. We would
agree that this is a clear case of an act of preparation s far as A's intention to kill
be is concerned, since A’s act of buying the revolver is an act Intended to procure
the means for the commission of the crime of homicide.

3. Theexample given by Graven (ibid}is the case where “after B has drunk the coffee in which A had
put some arsenic, A gives him an antidote so that he should not die.” However,
olassifying cases of this kind as “complete attempt™ could be misleading. What we see here
is a case of “active repentance™, and an undoing of a complete offence that would other-
wise have definitely brought about the result in the nermal course of things.

4. P.C.Art.28(3).

3. Art.26 Preporatory Acts: Acts which are merely desigaed to prepare or make possible an offence
by procuring the means or creating the conditions for its commission are not punishable
unless:

(a8) in themselves they constitute an offence defined by law; or
(by they are expressly constituted a special offence by law by reason
of their gravity or the general danger they entail.

6.  See P.C, Art.26(b), foot note 5 above,

7.  See P.C. Art.26(a), foot note 5 above.
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When we take the borderline cases, on the other hand, it becomes clear how
difficult and controversial it becomes to classify a given case as g case of pre-
paration or attempt. This would be the case where, with the inteniion to kill B
with premeditation, A goes {0 B's house with a loaded revolver, knocks at B's
gate; the gate is opened and goes straight to B's bedroom having been told by the
person who opened the gate that B is in his bedroom ; and seeing that B is with
his child changes his mind and leaves B with his child out of considerateness for
the child.

Different theories have been suggested by jurists to distinguish preparation
from attempts (incomplete) and to define “the beginning of execution’2 For abr
purpose, howaver, suffice it to say that from the structure of our Penal Code, a
Code that penalizes impossible offences,® a person who atiempts an offence is
subjected to punishment mainly becazuse of the manifestation of his dangerous-
ness to society.'?

“The beginning of execution.” must thus rest more on the manifestation of
the person’s dangerousness than on the imminence of the danger that could
materialize from the acts of the offender. The materialization of the danger shouid '
be taken into consideration only 10 the extent that it helps to decide the determina-
tion of the offender to commit the crime.

However, we have not said much in the way of defining “the beginning of
execution” Indesd we cannot say much, except to indicate a very broad and
general guideline in cases where we try to deal with human nature, since “the
beginning of execution™ or “the point of no return’, (i.e. the “decisive act”
after the performance of which one could conclusively say the person will not
under the normal course of things quit but will commit the offence) may vary
gecording to the character and antecedents of the person. Hence, where we
have to deal with “incomplete ettempts”, we have to agree that whether or not a
person attempted to commit an offence is something that has to be decided on a
case-to-case basis, and is not someathing for which, to the extent that human
behaviour can be forecast, we can lay down a formula that can bz applicable to
each and every case like litums paper.t?

Analysis of the case, criminal Appeal No. 1515/71, shows that the court hae
found the following facts established:

a} that the appellants, together with other three persons went from Addis
Ababa to Asella, Arsi Administrative Region, in order to defraud citizens in Asella:

Sce Graven, cited at footnote 2 above, p.71.

Ibid., and P.C, Art, 29,

10.  That thisis also the reason why a person who commits an attempt is liable to punishment undey
common law, see Turner (ed.), Kenney's outlines of Criminal Law (Carabridge At the Unj-
versity Press, 1952}, pp.79-83.

11.  See Graven, cited above at note 2,p.73; Andeneas, The General Part of the Crizainal Law of

Norway (Sweet & Maxwell Limited London, New York University, New York, 1965),

Yol. 3, pp- 88-250.

© o
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b) thatin Asella city, Kebele 05 (a local self administrative unit) they met a
merchant;

c) that one of the three persons who was not apprehended informed the
merchant that the state gives money to poor framers, merchants and to other
needy people and took him to the first appellant;

d) that the person who was not apprehended and the first appellant took
the merchant to the second appellant;

e} that the second appellant asked the first appeilant why he came to Kim
since he had already been given money in the morning ; &

f) that the first appellant stated to the second appeliant that it was true
that he took money in the morning, and that the reason why he went to him was
not to take money again, but to show the merchant and the person who was not
apprehended the place where they could get the money;

g) that the second appellant told the merchant and the person who was
not apprehended that they should come at 3:00 p.m. to collect the money;

h} that afterwards the merchant informed revolutionary defence squads on
duty of the incident as a result of which action the two appellants were arrested
and

i) that the two appellants voluntarily confessed to the police and requested
that, since their acts did not bring about any proscribed result, they should be
excused,

From these facts that the court considers as established, what iegal conclu-
sion should be drawn ? Should the conclusion be that there was no attempted
fraudulent misrepresentation but preparation, and hence conspiracy, or should the
conclusion be that the facts established prove that “the act performed clearly
aims, by way of direct consequence” at the commission of fraudulent misrepresen-
tation and hence there was attempted fraudulent misrepresentation and con-
spiracy contrary to Anticles 27/656 (a) and 472 of the Penal Code concurrently ?+2

The fact that the appellants, together with the three persons who were not
apprehended, went from Addis Ababa to Asella with the determination to defraud
people in Assella by itself cannot, it seems, amount to attempt. This is a clear
case of preparation for the commission of an offence; hence, leaving aside pro-
cedural requirements for the moment, if the appellants had not proceeded further
and committed additional acts, they could have been found guilty under Article
472 of the Penal Code only.

However, the appellants went further and approached a person who told
them that he was a merchant; nor did they stop there they tried their best to

12. SecP.C. Art.472(3) wherein it is provided that conspiracy to commit an offence and commission
of the offence are not to be merged by the principle of *“unity of guilt and offence.”
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convince him wrongly by uttering false statements to the effect that the govern-
rnent gives money to poor mercnants and farmers. They went still further; one of
them, by posing as a government official, tried to mislead the merchant and to
make him believe that the government gives money to poor merchants and farmers
and that he could get the money if he came to a certain place at 3:00 p.m. Should
we conclude, as the court did, that the appellants’ acts do not clearly aim, by way
of direct consequence, 2t the commission of fraudulent misrepresentation ?

As has already been mentioned above, offences impossible of completion are
liable to punishment if attempted. Thus, a person who shoots a dead person under
the impression that he is alive is subject to punishment.!®* However, in such
circumstances, there is no danger that could result from the shooting. 1f such a
person is to be punished, he is punished not because of the danger that his act
wotld bring about but because of the fact that he has manifested his dangerous-
ness. Thus in deciding whether or not there was “a beginning of execution” and
hence attemnpt, the stress should be more on the manifestation of the dangerous
disposition of the accused and not literally on the beginning of the commission
of the crime.

However, the court seems to express the opinion that unless the commission
of the offence is literally begun, there cannot be an attempted offence. That the
court seems to express this opinion can be inferred from its statement, which
reads, “in this particular case, except for the fact that the injured party went to
the place where the Government was supposed to have been giving money to
the needy either because he was misled or without being misled but intending to
have the appellants apprehended ; the appellants did not make him perform any
act that was prejudicial to his or to a third party’s rights in property either by
commission or by omission. Nor did they attempt to make him so act...

“In the case under consideration apart from the facts that the third co-offend-
er who was not apprehended took the injured party to the first appellant after
asking him whether he heard that the Government was giving out money; that,
after telling them that he will show them the place where money was supposedly
being given, the first appeilant took them to the second appellant; that after
they took him there, the second appellant, without being asked anything, teold
them that money would be given out at 3:00 p.m., and they parted; and that
thereafter the injured party had them arrested before 3:00 p.m., they did not ask
him to commit any act that was prejudicial to his rights in property...”

This conception of “the beginning of execution,” however, is 100 narrow,
and goes contrary 1o the policy considerations that must have prompted the
legislature to provide that attempted offences should be liable to punishment, for
the following reasons:

As the term itself implies attempted offence means that the offence has not
materialized. When the law provides that attempted offences are liable to punish-
ment, the main policy consideration seems to be to protect society from dangerous

13. See Art.29 and comments on this in Graven, cited at footnote 2 above, pp. 87-91.
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parsons, persons who have manifested their determined intention to bring about
harm to society by the proximity of their acts to the final act or acts necessary to
bring about the proscribed harm. If the line of demarcation between preparation
and attempt is drawn such that certain acts that viclate some of the elements of
the offence must necessarily be performed before one can say there is attempt,
the machinary of justice may step in too late.!*

Moreover, as has already been pointed out, this conception of the beginning
of execution assumes that there cannot be attempted offences in cases where the
complete offence “does not imply a combination of acts or is not aggravated
by reason of legally defined circumstances preceding the doing of the act” **

To illustrate this, let us take the case of theft as an example. Theft is abstrac-
tion of a movable, the property of another.1® Thus, as far as this offenceis con-
cemed, there cannot be attempt except in cases where the offenderis caught red-
handed and prevented, beyond his control, from carrying away the property, or
where he changes his mind after he gets hold of the property and leaves it to its
owner. The latter case is very unlikely to happen in reslity. However, in the case of
robbery which is intent to commit theft ortheft plus violence,'” we can conceive
attempt in all its forms, i.e. incomplete or complete, in a realistic way. This is true
for the simple reason that when we take the definition of robbery as theft plus
violence, more than one act must be completed in order for robberyto be a com-
plete offence. There must be abstraction of property of another, and use of force,
or threat of its use, ta prevent any resistance against the intention to abstract or
the abstraction. However, as illustrated above, all offences are not offences that
cail for more than one act for their complstion, as an examination of the special
part of the Penal Code reveals. Thus, to conceive of the “beginning of execution”
as an act that must violate at least one of the acts proscribed by the special part
of the Penal Code that defines the offence would be obviously to derogate the
begirning of the offence as is comprehensively defined in the second proviso of
Art.27 (1) of the Penal Cade; this definition is intended to be completely com-
prehensive and thus to provide for attempt, regardless of whether the special part
of the Penal Code that lays down the elements that constitute an offence call for
one act or more than one act for its violation.

On the other hand, however, even if we take the conception of “the begginn-
ing of execution” as the court did, the court seems to have erred in its finding,
The court states : *“... perhaps we may assume that, had the injured perty kept his
appointment instead of having them apprehended, they might have asked him to
act in the manner mentioned above. However, it can also be said that as the
injured party informed them that he was a merchant, they might have thought
that it was not easy to deceive a merchant, and gave him the appointment, hav-
ing decided not to be present at the appointed time.

*Thus, since inferences that can be drawn from the acts performed by the

i4.  Williams, Police Control of Intending Criminals’, The Criminal Law Review (1955), pp.66-70.
15. Graven, cited above at note 2, p.71.

16, See P.C, Art. 630,

17, Ses P.C. Art 636.Note, however, that only intention to commit theft is enough.
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appelants are more than one, we are convinced that, from the circumstances, it
cannot be concluded that the fraudulent acts performed by the appellants clearly
airned, by way of direct consequence, at the commissicn of the crime of fraudu-
fant misrepresentation ...”

Even if we take the second alternative posed as possible by the court, itis
clear that the appellants tried to see whether or not the injured party might be
misled. The person who was not apprehended and the first appellant tried to feed
the injured party with “misleading statements,” in the words of Art. 656 of the Penal
Code. The second appellant in collaboration with the other two, posed as a
government official “by misrepresenting his status” (Article 656). This clearly
shows that the commission of the offence had begun since elements of Article
656 have been violated. Thus, even if we take the second alternative, the con-
clusion that should have been drawn seems to be that the appellants were unable
to pursue their criminal activity because they were convinced that they could
not deceive their victim. Had they been convinced otherwise, they would not
have given their victim another appointment. Their criminal activity must have
been foiled because of their conviction that they could not deceive the injured
party.

Thus, even if we take the court's narrow conception of “the beginning of
execution”, the court should have arrived at the conclusion that there was attem-
pted fraudulent misrepresentation.

Another interesting issue that the court dealt with in this case is the question
of discrepancy between the different versions of the Penal Code. The court correct-
Iy pointed out that in the Amharic version of Article 472(1) of the Penal Code, a
sentence which in the English and French versions reads, “For the Purpose of
this Article, “serious offences’ are offences which are punishable with rigorous
imprisonment for five years or more” is left out. The Amharic version of Art.472
(1) thus is not limited to “serious offences” This being the case, can one boldly
assert, as the court did, that *this is a result of an error in translation, and the law
is as it is provided in the English and French versions of the Code™?

Itis a fact that the fegislative body that promulgated the Penal Code discussed
and approved it in the Amharic language. It is also true that Amharic is the official
language of our country. Since law, especizaily Penal Law, 15 municipal law, one
should take the Amharic version of the Penal Code as the law of the country, in
the absence of authority to the contrary. The court did not cite as authority any
minutes of the codification commission or the legislative body to show that the
discrepancy between the Amharic version of Article 472(1) and the French and
English versions was simply due to error in translation and not a deliberate exclu-
sion of the requirement that the offence be “serious” !n the absence of such
authority, it seems more logical to conclude that the legislature deliberately ex-
cluded the requirement of a “serious” offence.!®
18. ‘Thisis not in any way to imply that, where the Amharic version of the Code is ambigous, courts

should not refer to the other versions of the Code, Consulting the French version of the

Penal Code in cases where the Amharic version is ambigous is, in the commentator’s
opinion, a commendable approach that should be continued.
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Even if one were to agree with the court that the Ambharic version of Article
472(1) of the Penal Code is erroneously translated, it is irrelevant to raise this
point to arrive at a proper finding, since the appellants would be liable to punish-
ment under Article 472(1), whether we accept the Amharic version or the
English and French versions; this point would have been relevant only if the
maximum penalty provided under Article 656 of the Penal Code were below five
years’ rigorous imprisonment. Thus the court raised and decided upon an issue
that was not material far the decision of the case.

Other points raised and discussed by the court are contained in Artigles
204(2), 204(3) and 193 of the Penal Code in relation to sentencing the first
appeliant. It is true that, as the Supreme Court pointed out, the High Court did
not ascertzin whether or not the first appellant committed the present offence
during his period of probation. It is also true under the law that if a person on
probation committed an offence during this period, the penalty pronounced for
the fresh offence must be added to the previous penalty that was suspended in
accordance with Art. 193 of the Penal Code.1?

However, as the Supreme Court found out, the first appellant did not commit
the offence of conspiracy during his period of probation. This being the case, it
is immaterial and irrelevant to raise this issue, since it does not in any way help
to decide on the sentence that ought to have been imposed on the first appeliant,

Another point that one observes is that the court found the appellants guilty
of an offence with which they were not charged. As the case shows, the appel-
lants were charged with attempted fraudulent misrepresentation, but were found
guilty, on appeal, of conspiracy as defined in Article 472 (1) of the Penal Code.

Although it is a basic principle of the criminal process that a person cannot be
found guilty of an offence with which he was not charged,?° the appellate court
did not give a legal justification as to why this principle {aimed at enabling a
person accused to defend himself and thereby achieving the aims of justice) was
not followed in this case.

The aim of this comment is not in any way to imply that the court was not
aware that a defence to attempted fraudulent misrepresentation necessarily
implies a defence to conspiracy to commit this offence. Rather, the aim is that the
court should have tried to justify its finding under our criminal procedurs, since
our criminal procedure, like a2ny other procedure, is intended to complement the
criminal law by providing procedura! justice. The court should have done this
especially in light of Article 472(3), which provides that conspiracy and
offences against property are to be deait with concurrently, thus implying that
“unity of guilt and penaity” does not operate. This in turn implies that Article
1132 of our Criminal Procedure Code may not apply and hence there should
have been cancurrent charges to begin with.

19,  P.C.Art.204(3), second Proviso.
20.  See Cr. Pro.C. Art, 108(1).
21, Art.113 - where it is doubtful what offence has been committed .
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CONCLUSION

(1) Although one cannot lay down a general criterion that would enable
to differentiate attempts from preparation, whether or not there was attempt can
be decided on a case-to-case basis. In this case, even if we take the narrowest
conception of attempt contrary to our Penal Code, it seems that the court shouﬂ"
have found both attempted fraudulent misrepresentation as defined in Article
27/656 (a) and conspiracy as defined in Article 472(1).

(2} The court's conclusion that the English and French versions of Article
472(1) state the law and not the Amharic version seems to be unwarranted in
the absence of authority that the term “sericus” was not deliberately left out in
the Amharic version of Article 472(1) of the Penal Code in order to establish that
this Article may apply to any conspiracy to commit any offence.

(3) The court’s reference to Articles 204 and 193 of the Penal Code seems
to be irrelevant, since these Articles were not relevant in determining sentence on
the first appellant.

{4) The court’s finding the appellants guilty of an offence on which they
were not apparently charged seems, in the absence of legal justification, to go
contrary to a basic principle laid down in our criminal Procedure Code. !

(1) Tfasingleact or serics of acts is of such a nature that it is doubtful which of
several offences the facts which can be proved will constitute, the accused
may be charged with having committed the offence which appears the
more probable to have been committed and he may be charged in the
alternative with having committed all other offences which the facts which
can be proved might constitute.

(2) Where the evidence shows that the accused committed an offence with
which he might have been charged in the alternative and the offence is
within the jurisdiction of the court, he may be convicted of such offence
notwithstanding that he was not charged with it, where such offence is of
lesser gravity than the offence charged.

(3) Nothing in this Article shall prevent the court from applying the provisions
of Art. 6 and 9 Penal Code.
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