ETHIOPIAN NATIONALITY LAW AND PRACTICE
by Fasil Nahum*

Natiopality in the International Context

Although naticoabity! is primarily a concept of international scope which ideally
should be treated by international law, wnfortunately, the laws applied to nationality
are not ondy domestic in aatre but conflicting as well; and the preblems thus
raised are numercus and complicated. The twoe major classifications of problems that
the present international circumstances give rise to are those of statelessness and
dueal (or multi) nationality. The effect of statelessness is to cut the link according
individuals or groups of people benefits of protection from the state which they
consider to be theirs (since they identify with no other state); that of dual nation
ality is to force them fo give allegiance to more than one state. At times of
national or international crisis, the maltreatment of such individuals or group of
people has been without remedy.

For purposes of this article nationality refers to the relationship of allegiance,
protection and identification which an individual has with a state. Nafionality is a
starus that resolts from both act and intent, and usually entails a participation in
the functions of the state.'® In the world today there are several ways of acquiring
nationality, but they can be grouped into two broad classes — birth and naturalization,
The two basic approaches to determining natiomality by birth are jus sofi and jus
sanguinis. By the first, a child born in a given state “A", becomes a national of
state “A", irrespective of the nationality of his paremts. Since it is the birthplace
of the child a2pd not the pationality of his parents that matters, a child born
tp- natiomals of state ~A” msadmg abroad do#s not acquire the nationality of state
“A", whereas a child born in state “A™ of either national or foreign parents
becﬂmﬁ a national of state “A™. Under fus sanpuénis, 2 child acquires the nation-
ality of -his parents, irrespective of the birthplace. Thus a child born to parents of
state “B" mationality, hecames a national of state “B" whether born in state A"
or “B”.

It is not difficult to imagine Lhc conflict which follows a meeting of the pure
forms of these’ two principles. A child born to parents of state “A™ nationzlity,
residing in state “B acquires the nationality of neither state “A” nor “B” and
therefore becomes stateless; a child born to parents of state “B™ nationslity, residing
in state “A™ acquires the nationalities of both states “A”™ and “B”. Many states
have systems of pationality law that compromise the twe principles, with one or
the other predominating, whercas others adhere to one or the other as the exclusive

«  Lectmer, Facalty of 1aw, FL 8. L Usiversity. (Now on studydeave at Yale University).

. The term “nationality”™ will be used througbout, although the term “citizenship™ will be em-
ployed in the latter part of the article to refer to the Eritrean local status as distinguished
from federal natiomslity. Note that the Revized Constitution refers to Ethiopizn marionals as
“gubjects™, a term common in monarchical form of governments.

la. The state is herc defmed as a geographic poriion of the carth’s surface having 2 people and
ae ipdependent system of law.
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determining factor for their matiomality laws. For instance, Argentina iz classified
as & jus soli state whereas Germany adheres to the nationality of the parents as
the determining factor. The United States of Americs is primarily a birthplace
state whereas France. in an effort to obtain as many nationals as possible, has
employed both principles extensively.? The complexity of the intemational picture
of nationality is furthered by recent legislationt concerning married women and the
principle of the equality of sexes.®™ Moreover the political events of this century
have rendered untold numbers of people stateless; many thousands of emigrants
have lost their nationality as a result of ruthless legislation of expatriation against
alleged political enermies.?

Conflicts arising ouwt of dual npatiomality have been as cruel as those arising
from statelessness. Adoption and legitimitacy of children have given rise to dual
nationality, Morgover. some systems have permitted their nationals to acquire a
foreign nationality without losing their original nationality. A major dual nationality
problem arose before and during World War II, when children born of immigrant
parents in the United States of America, visiting the home country of their parents,
were conscripted inte the military service in those countries as npationals due to
their parents’ oationality.?

Although international conventions, treaties and - protocols have attempted to
solve some of the questions, the resulis have not been overly reassuring. Probably
the most important conference so far has been the 1930 Hague Convention on
Conflict of Nationality Laws, which, in an effort to avoid both statelessness and
dual nationality, tried to enforce as uniform laws as possible. Although uniform
solutions to the rmany problems in rhis field could not be found, the exchange
of opinions and the apreement that was reached on some points was a step
forward. Moreover, the Convention became the foundation for the nationality Iaws
of some states including the 1930 nationaiity law of Ethiopia.

Ethiopiar Nationality Law

The Ravized Constitution of [955 states that “the law shall determine the
conditions of acquisition and loss of Ethiopian pationality and Ethiopian citizenship.'
The law in force on the subject is the Ethiopian Nationality Law dated Hamle 15,
1922 (Eth. Cal), as amended on Meskerem 25, 1926 {(Eth. Cal}® This law, pub-
lished in Berhanena Selam,’ is one of the oldest laws existing in the Ethiopian
legal system. Except for the incorporation of a few interpretations from the modern
codes, it remains intast; and since neither the Civil Code of 1960 nor any other

[ o]

See R,A._JSEdIm*, Mationality Domicile and the Personal Law in Ethiopia, Jownal of Etfidepian
Faw (1965, vol. II, p. 162 and the discussion based on Oppenheim, Infernational Law
(3th 4. vol. I), p. 651,

2a. E. Rabel, The Confifer of Laws, vol. T {1958), p. 131-32,

3. Ihid.

4, Sedler, cited gbove at note 2,

5. Art, 39, Revised Constittdion of Ethiopia.

6. The complets text of both laws are reproduced as appendiexes A and B, The Gregorian Cal-
endar will be used throughout, unless otherwise indicated by “Eth. Cal™

7. Berbomemz Sefom was the official goverument reporter in which important legislation appearsd

pror to the establishment of the Negarit Gazeta in 1942,
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part of the Negarir Gazeta expressly or impliedly repealed or amended it, it re-
mains with foll force and effect.

(a) Birth Nationality

The Wationality Law, stating the general jus sanguinis priociple, reads, “Any
person born in Ethiopiz or abroad, whose father or mother is Ethiopian, is an
Ethiopian subject.”™® A chilkd bom to parents with Ethiopian nationality acquires
Ethiopian nationality irrespective of the bicthplace. But the general principls is
somewhat qualifiecd by subsequent articles. A subsequent peneral principle states
that, “Every child born in a lawful mixzed marriage . . follows the nationality of
his father,™ Thus, a child born to a lawfully married Ethiopian father and a
mother with foreign nationality, acquires Ethiopian patiopality;I® if it is the mother
that is of Ethiopian nationality and the father has foreign nationality, the child
follows his father’s nationality. A child bore outside lawful marriage with one
Etbiopian parent acquires Fthiopian nationality, and even where the father of foreign
nationality subsequently, lawfully marries the Ethiopian mother, the law states that,
“the child legitimated through this subsequent marriage follows the nationality of
his foreign father oaly on coadition that the naticnal law of the latter confers
upon him the foreign nationality with all inherent rights. Otherwise the child pre-
serves his Ethiopian nationality.”’'' A child retains his Ethiopian nati¢nality when
adopted by a person {or persons} with foreign pationality, and adoption “doez not
imply any change of the adopted child's original nationality.”™!?

Thus Ethiopia tends to avoid both statelessness and dual naticpality in follow-
ing the jur samguinis principle rather strictly, taking the nationality of the parents
as the exclusive determining factor. No provision iz made in the law for any other
child born in Ethiopia to acquire Ethiopian nationality except through naturalization.

{b) Nationality by Naturalization of Individual

As already mentioned, the aliernative method of acquiring nationality is through
naturalizatton, by which 2 person is granted the natiopality of a state after fulfilling
certain requirements. No state, of course, allows a person {0 be both an alien and
a2 mationzl at a given point in time. Those states permitting their nationals to
acquire a second nationality still consider them primagily as their npationals but
have given them leave to acquire a second nationpality so that they may not fose
certain benefits such as the right to work or own property im another state.

Ordinarily, thera are several requivements which a person has to fulfill before
being granted nationality, and although these requirements may vary in degree, they

8. Art. I, Ethiopian MNatiomality Law.
8. Arnt. ¢ Ethiopian Mationality Law.

10, Mote that under Art. & sech a child may have to prove that he is not vested with the
orgmal natiopality of his mother, if reguested to do so.

i1, Art. 8, Ethiopian NWationality Law. Note that theére i3 no concept of illegitimacy in the
Ethiopian Law and therefore Tegitimation does not exist. Cmee fGliation s established, it is
imrmaterial whether that parent ¢ matried to the other parent. CF. Civil Code of Ethiopia
Book 1E, Titlke [V, Chapter 10

12. Art. 10, Ethiopian WNaticpality Law. Conversely, a minor adopted by an Ethiopian sobject
does not thereby acqutire Ethfopian nationality.
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tend to be peperally of the same sort. ¥nder the Ethiopian law, these requirements
are listed as follows:

“A foreign person whao:
{a) has aftained the age of majority aceording to the law of his country;
(b) has at least lived for five years in Ethiopia;
(¢) can earn his living, to provide for himself and his family;
(@) <an read and write the Amharic language; and
e} produces evidence to the eflect that he has not been previously convicted

for erme or sin;
can become an Ethiopian subjece. ™! ’

it has been mistakenly stated -that the Ethiopian Nationality Law requires the
foreign person to be “of full age according to the regulations of the national law™
from which has followed that he must therefore be 18 vnder Article 198 of the
Civil Code.”* The reason for requiring majority under the law of his conntry is
simple and elear. Ethicpia wants to avoid being accused of having cootracted with
a person of a foreipn state that may consider him too young to make such a
decision. Since practically all legal systems distinguish between minors and aduits
and since the difference in ape limit is generally not much from one system to the
other, it is unlikely that this requirement would give rise to problematic cases,'®
The important thing to note is that under Ethiopian law, minority is a bar and
only an adult may become an Eibiopian subject by naturalization. The justification
for this requirement lies in the fact that naturalization iz a juridical voluntary act
with important legal and practical consequences.

As fo the five-year residence requirement, it is officially understood that residence
presupposes legal entry and compiiance with all formalities and regulations of the
immigration law of the country. Thus a natvralization application may be denied
for wviolation of the aforesald law. Moreover, the five-yeur pericd must be both
continuous and immediately preceding the application. The obvious policy reasons
far the residence requirement are to enable government authorities to test the char-
acter and suitability of the applicant on the one kand, and to enable the indjvi-
dual concerned to become acclimatized to the country, its people and their way of
living, on the other. In shori, it is to give time 1o both state and individual to
test whether the relationship wouid be desirable.

The state requires the individual coocerned to be able to earn his living, to
provide for himself and for his family {if any), so that naturalization will not

13. Art. 12, Ethiopian MNationalily Law. In somec legal systems, an altermative requirerment for (b}
is for the person to serve under their governments in forcign seil for the stated period of
time. Cf. The fndia Code (1956), vol. IE, Citizenship Acl of 1955,

14,  Sedler, cited above at note 2, 1. 166, Although the provision seerns ambizions af Arst gight, when
one considers that the law expressly mentions Fihiopia whenever it refers to Ethiopian law
and does not doso here “Tadageru™ does not mean “according to the regulations of
the national law™ but in this particolar instance “according to the law of Al couminy™
(emphasis added). The authority referred to waz working with a faoliy translation and the
obvious disadvantage of not being able to check it.

15 Omne pogible case that may misc problems is that of the stateless person. Presumably io this
case Ethiopia's awe of majority being 25 relevatnt as any other system’s Art. 198 of the
Civil Code wonld apply.
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place an extra burden on the society and the state. The language proficiency is
presumably ascertained by examinations of a upiform standard. The reason under-
lying the Ambaric requirement iz that a workable knowledge of the official language
is essendal mot, only for the feeling of umity and oneness with the scciety, but
also for a better understanding of the society and for a life of usefulness and
co-operation.

The last requirement iz the production of evidence showing that he has pot
been previously convicted for *‘crime or sin™. This provision should be read in
the light of the Fthiopian Penal Code of 1957 and interpreted to mean “malon
per 5" ¢rimes—acts and omissions that bave traditionally been recogmised to be
wrong and made generally punishable. This interpretation does not include petty
offences under the Code of Petty Offences, for it would seem undesirable and un-
reasonable to deny nationslity purely on the basie of petty offeace. The statg wants
to avoid building up a society of criminals, thus the crimiral impunity requirement
should be directed only towards crime and not petty offence. The evidence must,
of course, be produced in the form of document signed by proper authorities.
Since the applicant would have resided in Ethiopia for a minimum of five years,
under usuval circumstances the prodaction of documentary evidence from the proper
Ethiopian authorities would suffice. Usually the certificate of impunity is obtained
from the Registrar of the High Court. This means tha crimes committed and
punishments served in other lands prior to taking residence in Ethiopian are usually
not taken into consideration. This is a sound approach to the gxtent his five years
of more stay in this country shows that he would be an acceptable citizen despite
his previcus commission of crime elsewhere.

After studying the practical application of these five paturalization requirements,
Marein, a one-time Attorney Geoeral and Legal Advisor to the Ethiopian Govern-
ment states in his famous book that, “many foreigners have lately been granted
Ethiopian citizenship without possessing any of the qualifications laid down in the
said law™ from which he concludes that, “the said law has either fallen into desu-
etude or that it was mever properly promulgated.”™ In fact, the law has ncither
fallen into despetnde or lacked proper promulgation: it has simply been amended
by the Mationality Law Amendment Proclamation of Meskerem 25, 1926 (Eth. Cal)
to allow the Ethiopian Government to waive cerfain requirements.

The amendment reads in part, “The Imperial Ethiopian Government may grani
Ethiopian naticnality to a foreign applicant, if he is deemed to be useful to the
country or if there are some special rcasons for granting him Ethiopian nationality,
notwithstanding non-compliance with Article 12 {sub-arts. (b) and (d}) of the afore-
sajd Nationality Law.” Under Article 12(b), the applicant must have resided in the
couniry for 2 minimum of five years. Since one of the main reasons for the five-
vear residence requirement is to aMew the state to test ihe suitability of such a
relationship, once the individual concerned has inspired confidence, this policy consi-
deration has lost its meaning. Furthermore, political, social or economic interests
of the state may justify dispensing with the five year residence. The Amharc lan-
guage requirement of Article 12 may also be waived. Where, for instance, a persom
has lived in Fthiopia for many years, aided and cooperated in the national effort

16. N. Marein, The Lihiopian Empire Federatiorn and Laws [(1954), p. 51. Note that npeither s the
Proclamation Amending the Natiopality Law mentiomed in Sedler, cited above at note 2,
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for development, thereby showing hiz feelings for the society and his life of use-
fulness, Ethiopian nationality should not be denied him simply becavse it may be
too late for him to learn Ambaric (especially where he has lost his original nation-
ality by residing here). Again, special social, economic or political interests of the
state might deserve consideration,

Article 14 of the Mationality Law establishes a special commission comprising
the Ministers of Interior and Foreign Affairs and one other government official. The
comraission is given the duty of examining the application together with the identi-
fying papers and a certificate of impunity submitted by the applicant to the Minis-
wy of Foreign Affairs. It must be pointed out that the granting or refusal of
such an application is within the absolute discretion of the commission. which must
hear the applicant in person. If granted, naturalization is conferred after the person
hag sworn an oath of allegiance to the State hefore the commission.

Unlike some other systems, in Ethiopia naturalization is a porely administra-
tive proceeding.” The decision reached by the commission is final and ne legal
right of appeal Hes from iL'* Moreover, the opportunity for a foreigner to become
an Ethiopian subject is & mere matter of grace, favour or privilege extended to
himm by the state. Nonetheless, in view of the constitutional requirements of equal
protection of the law and the acquisition and loss of Ethiopian nationality to be
determined by the law,” the naturalization law and practice should be construed
and enforced with wniformrty.

Natoralization of Family

1t is surprising to note that the wife of a naturalized person does mot auto-
matically become an Ethiopian subject by the act of her husband: she is required
to apply for it persopally.?® The law is silent as to the status of minor children
of the naturalized person, but one might anologize their position to that of the
wife and conclude that they would have to apply for it personally when they reach
adulthood. Although it is theoretically possible for the commission to grant natural-
iration to soms member of a family and deny it to ancther, it is improbable
since the FEthiopizn MNationality Law is designed to avoid both dual nationality
and statelessness, and ought not create unnecessary complications to the family
involved. The effects of the husband-father’s acquisition of Ethiopian nationality
on the members of the family iz an important factor for consideration and the
family should generally be considered as a unit,”' although there would have to
be sepacate applications.

If an Ethiopian subject 15 subsequently lawfully married to a woman with
forcign nationality, Article 2 of the Natiomality Law confers Ethiopian nationality

17. ¥arious systems differ in their approzch. In the United States of America, for instance, natur-
alization iy & judicial procceding. CE Corpus Juris Secundum {1936), vol, 11, p. 844,

18. This does not precludes the Emperor from using his precogative to praat nationality. See infra.

19, Artz. 38 and 39, Revised Constitution of Ethiopia.

20. Art. 14, Ethiopian WMationality Law, A fortiori, peither would the hushand of a naturalized
woman astomatically become an Fthiopian subjoct by the act of his wife. (Cf, Arts. 3 and
4, Ethiopian Nationality Law).

21. Mote that the Revised Constitution takes a2 deep inlersst I the welfare of the family, a
thing unknown in many constituiions. Art. 45 reads, “the Ethiopian family . . . is
the special protection of the law.™
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on her. Since the provision does not qualify the Ethiopian subject, the term in-
cludes both subjects by birth and through naturalization. The Nationality FLaw?s
defines lawful marriage in terms of where the marriage is contracted and which
party is the Ethiopian subject. But since the Civil Code bas a different and ex-
panded concept of lawful marmiage, it ought to be assumed that the Civil Code
supersedes the Nationality Law in this respect, since the Civil Code iz the Jatest
manifest intention of the FEthiopian Law-maker.2

A foreign-nationality womag legally marrying an Ethiopian subject is automatic-
ally entitled to become an Ethiopian national as provided for in Article 2. This Article
however might raise the problem of dual nationality if understood to be self-execut-
ing, that is forcing, so to say, the woman in question to acquire Ethiopian pational-
ity in addition (if the woman wants to retain her other natiooality and iz allowed
to do so by the other country's nationality law} to her other nationality. Consider-
ing the reference in Article 6 to the “original nationality of his mother” the com-
clusion that Article 2 is self-executing, whether or not she stll retains ber other
nationality, becomes pretty difficult to rebut. It has been stated that such a woman
“might have dual nationality ... siill, it is desirable from Ethiopia’s standpeint
that a married woman have the same natiopality as her  husband ™@ No reasons
are stated why it should be more desirabls for the woman to have the same nation-
ality as her husband’s and have dval nationality, than’ to have different nationality
from her husband's but have no problem with dual nationality (like the Ethiopian
woman who according to Article 4 would retain her Fthiopian nationality if her
matrying a man with foreign nationality did not confer upon her the foreign nation-
ality). The -dual nationality problem would have been easily solved by conditioning
the conference of Ethiopian nationality upon the loss of the other (as is done
under Article 4}

An Fthiopian woman who contracts a lawful mamriage with a man of foreign
nationality, loses her Ethiopian patiomality only if she acquires her husbands® nation-
ality. Again one can note the effort in the Natiemality Law to avoid both state-
lessness and dval nationality. Even if she acquires another nationality, however,
the law provides that all matters arising out of her immovable property shall be
governad by the Ethiopias law of property. The Civil Code forbids foreigners to
own immovable property situated in Fthiopia except in accordance with Imperial
Order. Thus it seems that an Ethiopian woman whe through marviage acquires
foreign nationality thereby losing Ethiopian naticmality, would have to dispose of
the immovable property she owns in Ethiopia within six months unless she succeeds
to retain ownership through an Imperial Order.®

Natlonality by Imperial Prerogative

Prior to the 1930 Nationality Law, the power to admit foreigners as Ethiopian
subjects seems to have belonged exclusively to the Imperial prerogative, exercised
with full discretion by the monarch.

ala. Arts 3 and 5.

12 For a systematic discussion of Ethiopian marriage law rcfer to William Bubagmy, Marriage
neder the Civil Code of Ethiopia, Joaral of Ethicplan Law (1%64), vol. I, pp. 73-59,

23, Sedler, cited above at note 2, p. 165, footnote 23,

24, Arts. 3%0-391, Civil Code of Ethiopia.
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Such power is not without parallel abroad. The British monarch had the abso-
lute discretion to grant letters of denization, According to authoritative British sources,
the grant could be temporary or conditional and eould confer all or a portion of
the rights of a natural-born subject except those specifically excluded by law. The
petition for a letter of denization was required to set out the circumstances which
made it impossible or impractical for him to comply with conditions required by
gtatute for a certificate of naturalization to be pgranted; however, the only condi-
tion precedent to the grant seems 1o have been that of taking the ocath of alle-
glance.*

In FEthiopia the grant of nationality was considered to be one of the highest
honours that could be given to a foreigner. Ethiopian monarchs conferred this
Bonour sparingly, usually as a reward for outstanding service rendered to the natiom.

The Revised Constitution grants everyone in the Empirs the right to present
petitions to the Emperor.®® It can be argued that there is nothing to prevent the
Emperor, as sovereign and head of state, to grant Ethiopian nationality te people
who have been denied by the three-man commission. It would be analogous to
the power of the Emperor to grant pardon and amnesty after the courts of law
have given their final judgment:™ there is stronger reason in the nationality case
since the commission’s opinion is final and noa-appealable to the courts. In practice,
foreignars denied Ethiopian nationality by the three-man commission have omn ocea-
gsion been granted it on petition to the Emperor.

Loss of Nationality

An Fihiopian subject may lose his naticnality only through acquiring another
nationality.?® TUnlike some other systems the Ethiopian Mationality Law does not
provide for loss of nationality as & punishment for engaging in unlawful conduct.®
Nor does it distinguish between subjects by birth and by paturalization in respect
to loss of nationality. Onee an individual scquires FEthiopian nationality he retaing
it until he voluntarily gives it up by taking on another ome. There are, of course,
some questions which the Mationzlity Law does not expressly answer. For instance,
does a woman naturalized through marriage to an Ethiopian subject, retain her
Fihiopign nationality after the dissolution of the marriage? Or, if the husband loses
his Ethiopian nationality, would his naturafized wife still retain Ethiopien nationality?
Provided another nationality is not acquired, presumably the answer would be posi-
tive in both cases.

Readmission 0 Natiopality

The lagt two provisions™ of the FEthiopian MNatiopality Law deal with the
readmission of an individual who had been an Ethiopian subject prior to losing it

25. Alicns and Mationality, Hafslury's Siatutes of Englamd (1952, 3rd Bdl), vol. T, p. 552
26.  Art. 83, Revised Comstituion of Ethiopia,

27. Art. 35, Revised Constitution of Ethiopia,

283 Art. 11, Ethiopian Mationality Law.

28, Cf Sedler, cited above at note 2, pp. 166-67, for French and American approach (o lozs of
nationality.

30, Arts, 17 and 18, Ethiopian MNatonality 1aw,
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by acquiring another nationality. Such a person may obtain the bepefit of Ethiopian
nationality provided he returns to reside in Ethiopia and applies to become an
Ethiopian subject,

From the language of the law, it i5 not clear whether readmission is a right
or & privilege, To say that it is a right, assumes the possibility of judicial enforce.
ment.’! Since there is no express provision for this procedure, the answer will have
to await future clarification.

YWhere Ethiopian nationality is reacquired, it seems from the context of the law
that the individeal retains his original nationality category. Thus someons who
previously was an Ethiopian subject by birth, upon readmission is considered an
Ethiopian subject by birth and not by naturalization. This is important to consider
because of the distinction that exists between th e two.

Distinction Between Natnralization and Natienality by Birth

Once & person is naturalized, he is congidered an Ethiopian subject, and as
such most rights and duties of an Ethiopian national by birth are conferred upon
bim. Nontheless, some legal distinctions exist between subjects by birth and through
naturalization. These distinction arize only in matters that can be conveniently classi-
fied as political rights, and that are expressly provided for in the Revised Const-
tution.

The most fundamental of these is the right to vofe, which is limited by the
Fevised Constitution to those whe aequived Ethiopian nationality by birth®  The
policy reasons behind this proviston are not clear. It is not strongly persuasive to
say that a nateralized subject may mot be acquainted enough with the society to
make a reasoned and intellizent decision as to who and what programmes should
be supported to reach Parliament, because that is precisely what the five-year
minimum residence requirement is intended for —to acquaint the individusl with the
society and  vice-versa.

. From the right to vote follows the right to be elected, and again only subjects
by birth are eligible to run for the Chamber of Deputies.®® Moreover, a person
may be appointed to be senator only if he is a subject &y dirth¥ It is obvious
then that naturalized subjects are carefully excluded from having any say in  the
law-making of their adopted eountry.

Omne last distnction iz the denfal of naturalized subjects to be appointed as
ministers of the Imperial Ethicpian Government. The ministerial exclusion affects
more than the naturalized subject becamse the Revised Constitution requires not only
thet the individual concernmed be an Ethiopiun subject by birth, but also that his
parents be Ethiopian subjects at the time of his birth.*® Thus an Ethiopian subject

31. It iz interesting to mote that the Eritrean Citizenship (Amendment) Act of 1954 provided for
an appeal which could be instituied i the Eritrean Supreme Court against the order of the
Eritrean Secretary for the Iotedor, by a person who, having satisfied the regoirtmsots, »as not
readmitted into Entrean citzenship,

32, Art. 95, Revised Constitution of Ethiopia,

33. Art. 96, Revised Constitution of Erhlopia,
34, Art. 103, Revized Constitmtion of Ethiopia.
35, Art. &7, Revised Constitution of Ethiopia.
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by birth, whose parents were not both Ethiopian subjects at the time of his birth,
would be exciuded from being appointed as Minister. This group inclodes the child
born to an unmarted Fthiopian mother and & man with foreign nationality against
whom patemity is established. But would mot include the child born in a lawful
marriage, where the mother had orniginally another nationality, if as noted supra,
the Jaw not only entitles but automatically confers Ethiopian nationality upon ber.

Although important, these are the only distinctions (hat separate Ethiopian
subjects by birth and by oaturalization. Otherwise the Revised Constitution provides
that “there shall be no discrimination among Fihiopian subjects with respect to the
enjoyment of zll civil rights. ™%

The Eritrean Sitnation

At this point we may consider the status of Eritrean citizens unrder the Federa-
tion. The issues raised by the Fritrean situation are as interesting as they are
complicated. Tt is helpful to note that Eritrea has had to pass throuth several
legal stages in a relatively short period: from an Italize Colony towards he end of
last century, to a Territory under British caretaker administeation in 1941, t0 an
autonomous unit federated under the Ethiopian Imperial Crown in 1952, and finally
to its present status as part of a unified Empire in 196237 Of the several legal
stages, it i3 the Federation and its aftermath that are of direct interest when
dealing with the question of nationality.

The Imperial Order®® issued for the federal incorporation of Eritrea provided
that, *“all inhabitamts of the tersitory of FEritrea except persons possessing foreign
nationality are hereby declared to be subjects of Our Empire and Ethiopian nationals.™
Muoreover, “all inhabitants born in the territory of Eritrea and having at least one
indigenous parent or grandparent” were alse declared to be Ethiopian subjects. If
such persons were already in possession of foreign nationality, they were “permitted to
rencunce within six months of the date thereof [Order issned on September 11, 1952]
the Ethiopian nationality granted above and retain such foreipn nationality.”? Thus,
all inhabitants of Eritrea who had at least one indigenous grandparent and 4id aot
actively renounce FEthiopian nationality (by declaring that they intended tw retain
their foreign nationality) sutomatically became Fthiopian subjects.

As was previonsly noted, the 1930 Ethiopian Nationzlity Law follows the jus
sanguinis principle strictly and exclusively, but by this order, Ethiopia was foroed
to deviate from that priciple and allow “alf inkabitants of the territory of Britrea™
who did not possess foreign npatiomality to become FEthiopian subjects. Furthermore,
those of forelgn nadonality who had at least one indigenous grandparent had the
burden of declaring their foreign natiovality within 2 six-month period to be able
to retain it. The order ensured, however, that no person in Ervitrea was left stateless,

36. Art. 38, Revised Constitution of Ethiopia.

37. For further facts on Eritrean legal status pefer to the case comment by the same author on
Internationz] Law: Statc Succession, Jowrnal of Erhiopicn Law {1968), vol. ¥V, p. 201,

38, Imperal Osder ™o, § of 1952, an Order o Trovide for the Federal Incorporation and In-
clusion of the tertitory of Eritrea within Dur Empire, Negarif Gazera, yeat 12, no, 1.

39. The full texi of Arn. 9, Fmperizl Order No. 6 of 19352 js attached as appendix C,

—_— 1T —



JOURNAL OF ETHIOPIAN LAW - VOL. ¥III - No.w |

- - This. order, having established Ethiopizr nationality to the inhabitants of Eritrea,
does nei qualify it and  therefore: poses the interesting problem of distinguishing
between - birth and naturalization natiomals. Thiz question is important because. of
the lepal and practical results that follow the  classification,. The portions of the
order. we are dealing with here are taken verbatim from the Pederal Act, and the
Eritrean Constitution which accompanied it, made no distinction between birth and
naturahzxtmn citizens. All Fritrean citizens had exactly the same rights and duties
in "frobt *of ‘the law. They had the same vofing rights as well as rights to public
office. 'In’ light of this background information, it can be strongly argued that the
erder, by' excluding classifiéations, meant to create no- distinction among Eritreans.
Ail Eritreans who acquired Ethiopian nationality through the' order had -the same
rights and duties and since they could not all be denied voting and other such
rights they all had to be considered Ethiopian naticnals by birth. Federation occurred
prior to the promulgation ot the Revised Constitution and therefore does mot raise
constititional issues, In any case, sitwe it all came about through the Federal Aect
and sinée “finternational treaties, conventions. and obligations™ . to which Ethiopia is
& pafty, together with the Revised Constitution, constitute the supreme law Df the
Emplrb‘“’ no -constitutional problems arise.

One group to be spema]ly considered are those who- E-ecame nataralized Eritrean
citizens. after Federation. The Eritrean Citizenship ‘Act of 1953, establishing the con-
ditions for the acquisition and loss of Eritréan mtlzenshlp, made the possession of
Federal nationality a condition precedent to the acquisition of Eritrean citizenship.
The Act distinpuished three methods of acquisition of Fritrean cltlzenshlp, namely,
by birth, by grant and by ma.mag& A person was coosidered a citizen by birth if
he: was born in Eritrez prior to September 15, 1952 had at least one gramdparent
indigenous to Eritrea, and bad not- ounmd, Federal nationality according to
Article -6 of the Federal Act. If borm on or after September 15, 1952, he was
required to be born - of parents who had acquired Eritrean citizenship through the
Federal Act. I born outside of Eritrea, the reguirements were that both of his
parents be Eritrean citizens at the time of his birth and that he reside in Eritrea
and apply for it not later than two years after his entry or his twenty-first birthday.
After the dissolution of the Federation, such a person would also be considered an
Ethiopian subject by birth and would therefore be entitled to all rights and duties
of Ethippian subjects by birth. . .

The person who acquired citizenship by grant or marriage, however, stands in a
different light. Since such a person is required to possess. federal nationalty as
a “condition precedent” to acquiring Eritrean citizenship, he must be a paturalized
Ethiopian subject. Although in Eritrea {(and under the Federation) he would enjoy
all the rights and- duties of all other Eritrean citizens, after enification he would
enjoy rights and duties strictly as a naturalized subject. The Eritréan situation raizes
a few issues because in the acquisition of nationality and ever more markedly in
the enjoyment of rights the Ethiopian and Eritrean approaches diverge considerably.

Concluding Remarks

To summarise, there are two basic approaches in determining nationality by
birth and Ethiopia follows the jus somguinis principle exclusively. On the whole,

40, Art. 122, Revised Constitution of Ethiopia.

— 178 —



ETHIOPIAN MNATIOMALITY LAW AND PRACTICE

Ethiopia’s policy of trying to avoid both statelessness and dual natiopality is quite
sound. Nonetheless, the 1930 Nationslity Faw requires amending to take into
account provisions of the modem codes.

Some -of its basic principles may also nesd modification. Adoption, for: instance,
doss not affect the child’s nationality under Fthiopian law. Thus, an FEthiopian child
adopted by a person with foreign nationality, remains an Ethiopian subject.- even
thoagh under the mational law of the adopting perent the child may be considered
to have acquired the adopting parent’s nationality. Conversely, a minor of foreign
nationality does not acguire Fthiopian natiopality though he may lose his foreign
nationality on being adopted by an Fthiopian. Since both dval nationality and
statelessness may enusue by the application of the FEthiopiam rule on- adoption, it
would be in conformity with the general policy and the liberal readmission le to
modify it so that adopted -children neither acquire dual nationality nor: become
stateless. Dual nationality may also follow the automatic conferring of Ethiopian
nationglity on a foreign-mationality woman contracting marriage with ap Ethiopian
subject. Moreover, the wife and children not natvralized together with the hitshand-
father, may become stateless by the husband-father’s change of nationality.

As to the effects of naturalization, in the United States of America, such a
person is put on equal footing with a native-born citizen, both as to rights and
obligations. the only exception being that he is not eligible for the presidency and
vice-presidency.® In the United Kingdom, a person to whom a certificate of natural-
jzation has been granted has essentially the status of a natural born British subject,
is entitded to all political and other rights, powers and privileges, and is subiect to
all obligations, duties and labilities.®> Of course, it has not been so in all systems.
Sixteenth century Spanish enactments, instigated by the inquisition, made the possession
of Christian blood a requirement for the status of full citizenship. In the last
eentury, there was a tendency in France to distingmish between la grande naturali-
sation which conferred the lzgal status of citoyen and la petite naturalisation which
granted citizenship without 'he right to vote ¥

Clagsification of citizens was taken fo its extreme under Hitler by the Nwrem-
berg laws, which established a gradation amovng those who wer: simple nationals of
the Reich and those who possessed the racial qualities to acquire the privileged
status of full citzens of the Refch. The former were void not only of political
rights but of the fundamenta! human rights to life, liberty and property. We have
learned in this century that the distinction between first and second—class citizems in
a state may be undesirable. Any distinctions permitted now may be precedents for
far-reaching, destructive discrimination, subjecting the scourity of the less-fortunte
class to the political temper of those in power. Particularly during perieds of
national and ioterpational unrest, distrust of the naturalized citizen may lead to an
attemnpted abridgment of his freedom. ®

41. United States Comstitution: Art. I Section 1; Amendment XII; and Nationality Act of 1940
42.  Aliens, Haolstury's Statates of England (1948, 2nd Ed.), vol. I, p. 672

43, I\«‘[.i Koessler, Subject Citizen Mational and Permanent Allegiance, Yole L ow Journal (1346-47),
vol. 56, p. 76

A4 Sehnelderman v, 7. 5. A, United 5States Supreme Court Reporlz (1942), wol. 320, p. 118,
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In Ethiopia, naturalization confers all the rights and duties of any other subject,
except for certain political rights. These can be conveniently classified as voting
and office-holding rights. But since under the Revised Constitution, the right and
duty tc appoint Ministers and Senators is reserved to the Emperor, and since no
individual would as of right be entitled to these appointments, it is diffeolt to
understand why the requirement of being a subject by birth was thought to be so
important as to need express stating in the Revised Constitution. It is also difficult
to understand why such a fundamental right in any democratic system of government
as the voting right should be denied to a segment of the citizenry.

As regards the international problems in this field, 2 realistically anticipated
future world, it seems, wil oot be able to do away with the legal comcept of
nationality. WNonetheless, it may be expected that international law will assume sup-
remacy determining acquisition and loss of nationality, depriving domestic laws of
their present cootrolling importance. It is also feasible that dewmicile rather than
birthplace or parentage will in the future be the determining factor for acquisition
and losz of nationality.*”

45. Koessler, cited above at note 43,
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APPENDIX A

PROCLAMATION PROMULGATING THE
ETHIGPIAN NATIONALITY LAwW*

Comquering Lioo of the Tribe of Judah
Haille Seliassie 1

Edect of God, Emperor of Eihiopia

We have promulgatad the following law lar any forcigner who deserves to Become an Ethig-

pian subject.

)

%

3

4

3

Mationality of Children Bomn of Ethiopian Sabjects in Ethiopia or abroad.
Any person bore in Ethiopia or abroad whose fath@r or mother is Ethiopian, is an Fthiopian
subject.

Natiomakity In case of Marrkage botween Ethiopians and Foreigsers.

A lawfu] mamiage of an Ethiopian subject with a foreign woman confers the Ethiopian nation-
ality upon her.

It shall be considercd as lawful marrizge under such circum_smnms, whete:

2) an Ethiopian subiect marries a forcign woman in accordance with the religions or customary
civil marriage practiced m Ethiopia, and the mamiage takes place in Ethiopia:

by an Ethiopian subject marries a foreign woman In a Foreign country and according to that
coUntry's maTiage practice.

A lawful marriape of an Ethiopian woman with a foreigner deprivez her of the Ethiopian
patiomality if her marriage with the foreipner gives her the nationality of her husband;
otherwise she keeps her Ethiopian nationality, In cascs where the woman losing her Eihiopian
nationality is the proprietor of real estale the administration of her property shall be settled
in conformity with the law given to that «Mect by the Imperial Ethiopian Government.

It shall be considered as lawful  marriage onder such cireumstances, where:

ay a rmarniage §$ coptracied in Ethiopia of an Ethiopisn woman with a forcigner before the
consular guthoritics of the husband;

b} a marrage i§ contracted abroad of an Ethiopian woman with a forsigner in  accordance
with the legal practice of the national law of the husband.
Natiopality of Children of s Marriage beilwees Ethiopian Sebgects and Foreigners.
Every child bom in a lawful mixed marriage, as provided for in the preceding articies, follows
the nationality of his father.

A child born of an FEthiopian father and & foreign mother united by the bonds of a
lawful marriage should, however, prove befors the Ethiopian authorities that he does oot beloag
to the original mationality of his mother, if reguested to do so.

A child born in a lawfu] marriage of an Ethiopian mother with a forcigner is always able to
recover the benefit of Ethiopian nationality, provided he lives in Ethiopiz and proves he is
completely divested of the paternal nationality.

Nationality of Children Legitimated by lawful Masriage between Subjects and Foreigners.

Transtated by ife outher from Balewmbaras Mofieme Sellazric Gebre Meskel, Zekre Weger, pp. 899-902.
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i the lawfu] mamiape sccording to the pations! law of the foreign father iz posterior to the
birth of the child issued from his relations with an Ethiopian weman, the child legitimated
through thiz spbsequent marrfage follows the matfonalfty of bis forsign father omly on coodition
that the mational law of the latter confers upon him the foreigm noatlomality with all inheriog
rights. Otherwise the child preserves his Ethiopian MNationality,

Watiogality of Children Legitimated without Subsequent Marringe of Foreign Father with
Mother being Ethkiopian Subject,
The legitiroation, witheut subsequent lawiul maroaee batween the forcign father and the Ethio-
pian mother, of the child issued from theic pelation outsids mamiage deprives the child of
Ezhiopian nationality only #f the foreiza father oomfers upoo the child thus Iegitimated the
nationality of the [father with all inhering rights,

. Nationality of Eihlopian Child Adopted by a Foreigner

The adoption of an Ethiopian child by a man or woman of foreign nationality, the adoption
being made in accordance with the forms of law of the adoptmg person, does oot imply any

Lhanga of the adopied child’s original nationality,

11}

2

13

14)

Tass of Ethiopian Nntlnml]lty
They stop being Ethiopian subjects:-

-4) . when a woman of Ethiopian natjonality marrics a fcm.'lgnar and adopis her huskand’s
nationality;

1) when an Ethiopian subject changes his nationality and acquicss foreign uatiaualit;r.

Naturalization
A foreign persen whos
a): has attained the age of majority according to the lew of his country;
b) has at least lived for five years in Ethiopis:
¢} can earn his living, to provide For himself and his family;
dj can rcad and write the Amhbaric’ language;
2] produces evidence to the effect that he has not been previously comvicted for crime or sin;
cap besome an Ethiopian subject.

Any foreigner wishing to become an Ethiopian subject shall present to the Ministry of Foreign
Affairs, hit application together with identity papers and a cértificate of impunity.

A special Government Commission comprising of the Miaister of Interior, the Minister of

- FPoreign Afairz and another official of the Government shall exarmine the application, proceed

15
16)

17

18

to necessaty inguiries and aficr bavimg heard the applicant in petson approve o tefuse the
naturalization,

The naturalization shall be conferred by Government Motice {Decres) and the new Ethiopian
stbject shall take an oath of allegiance to the stzte before the Commission.

The paturalization thus conferred does not extend its cffects to the Iegitimate wifc of the
naturalized owan, unless she applies persopally for this benefit.

Re-Admission to Ethiopian Nationality,
(."lrigiual Ethicpian subjects having acgoired a foreign nationality may always obtain the benefit
of Ethicpian pationalily when they return to reside in the country and apply to the Govern-
ment for readsission,

Ard Ethiopian woman having lost her Ethiopian naticpality throwgh her marisge with a fo-
reigner may tesume it after the dissolution of this ma.rnaga by reason of divorcs, separation
or the death of her hushand if she retwrns to reside in Ethiopia and applies to the Ethicpian
Government for readmission to her origina! Sthiopian nationality.

The present law abrogates cvery law previously promuigated on this subject

Hamle 15 1%22 {Bth. Cal)
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APPENDIX B
FROCLAMATION AMENDING THE NATIONALITY 1AW OF HAMIFE 1S, 1922

Having considered Artidle 9 of Our Comstintion and Asticle 12 of the Matiomality Law of
Hamle 13, 19X Eih. C., We have prommdgated the following:

The Imperial Ethiopian Government may grant Eihiopizn pationality to a fordien applicant,
if he i3 deemed to be wseful to the country or if there are some special reasons For granting him
Ethiopian nationality, potwithstanding non-compliance with Article 12 (sub-arts, (0 and {d of the
aforesaid MNatiovality Law.

Meskerern I8, 1926 (Eth. Cal)

*Transiated by the awthor from Balambaras Mahreme Sellassie Gebre Meske!l, Tohre Neger, p 802,

AFFENDIX C
IMPERIAL ORDER No. 6 OF 1952

An QOrder to provide for the Federal Incorpomation and In:lusnm of the Territory of Erfires
within Oup Empire,

Sectiom 9: AN inhakitanty of the lermtery of Erittea extept porsons possessing forcien natiooality
are hereby declared to be subjects of Our Empire gud Ethiopian patiopals. Al inhabitants
born inm the territory of Eritrea and havieg at least ome mdigenous patent or
gmndpamnt ars also declared to be sul:gems of Dur Empire; however it"suchpremn
¥ in possession of foreign pationakity, he iz hersby permitted to remcunce within six
months of the date thersof the nationality granted above and retain soch foreign
mationality, but if he does not 50 renounce be shall thercupon fose such foreign nationality.
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