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The judgment in the case of Shewan Ghizaw Ingida Work v. Nigatu Yimer!
deals with a problem of great concern to Frhiopiang, and of importance for the
development of legal systems geperally. Bt concerns the relationship between a
pewly promulgated code and the religous law that previously governed some af
the matters deait with by the code: how, if ar all, ie the religions law displaced
by the new code?

The situation as # arises in the Ethiopian context is as follows: Prior 1o the
promulgation of the Civit Code” a2 body of laws known as the Ferhe Negasr was
the basis of Christian Ethiopian law.? It contained both religions and temporal
laws, but with religious overomnes thmughﬂu't The Fetha Negast makes specific
references 10 the holiness of any marmriage contracted under the authﬂnty of the
Ethiopian Orthodox Church, Any Christian Ethiopian who entered iato such a
marriage maderstood that, according 10 the precepts cmbraced by the faith and
cmbodied in the Fetha MNepast, dissolution of his marriage would be possible in
only a few lmited cases, where grounds existed to justify annulment of the
marrizge bond And, he understood, determination that such grounds existed conld
be made, and his marriage could be dissolved, only by Church anthorities. Civil
authorities would play mo role,

This refigious form of marriage was not the only one recognized in the Empire
prior 10 the Code, however. Ome ¢ould alse enter into a marriage by complying
with the custom of a pives community {a customary marriage), by following the
prescribed rites of another religion, or by having the proper local governmental
authority sapctify the marriage on behalf of the State {a civil marriage). Dissclution
of those marriages, lkewise, was governed by the institutions which had contributed
lo their formation.

In its articles rclating 1o marriage, the Civil Code has drawn from the more
stable rules of Ethiopian “customary™ laws. In doing this the Code has rscognized
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4  Chapter XXIV Section §. The marriage which may be disssived (English transiation Abba
Paulos Teadua, adited by Mr. Peter [ Strauss, under the anspices of Facolty of Law,
Haile Scllassic T University, 1967) the grounds cited are
17 If the hushand and wife choose a religions life;

2} Tf one of the sponsss refused to perform the marital unmion:
k1| A. marrage in which mutual help is not attained, thag is:
periormance of adultery:
l}_} damage to the life of one of the sponse.

5 Sec Aris, 666, 668 and 676-680. These are the Articles that introdnce the family arbitra-
tors, The arbitrators were & strong instilution nm!er the customary law of Ethiopia,
known ax the “shirmapiooch™ Litermlly, Yold men,” but implying older men of the com-
munity who ktiew how decisions involving persons! statws should be made,
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all three of the above-mentioned forms of marniage$ set down gpecific conditions
commen to all forms of marmiage,” and dealt with the problem of dissolation of
IMATTIARE.

In dealing with the problem of dissolution, the Code has mcorporatad what
may appear to be contradictory principles regarding the continued function of
rehigious bodies and rules. Art. 882 states.

{1}y The causes and effects of dissolution of marriage shall be the same which-
ever the form of celebration of the marriage,

(2) Ie this respect, no distinction shall be made as 1o whether the marriage
was celebrated before an officer of ¢ivil status or according to the for-
malitits preseribed by religion or cusiom.

This provision, read alone, seems to state that religions authorities have no role
whatsoever when issues regarding dissolmior of marriage arise, It also seems to
state that amy matried person, whatever the origin of his mamiage bond, can avail
himself of the grounds and procedures for dissolution set out in the Code. These
grounds and procedures wowld lead to dissolution of marriage in a far greater
number of cases than those of, for example, the Eibiopian Orthodex Church.

On the other hand, in Art 671, it has provided that

“There is also a setious cause for diverce when a marriage contracted
according to the formalities of a religion has been declared anll by the
religious authority.”

This might be taken to seggest 1hatl the relevant religious authorities are the ones
who must decide any issue of dissolution regarding a religious marriage. and
that they may do so it accordance with the relevant religious rules.

‘The appareat comflict between these provisions was before the Supreme
Imperial Court n the Shewan Ghizaw fngida Work case. The petitioner filed her

& David, Le Droit de 1a Famille dans le Code civil éthiopian {1967) p. 5.
Art. 577, Waricus kinds of marraga.
1) Marriages may be contracted before an officer of cvil stalus.
2) Marriagss contractsd ascording to the religion of the parties or oo local custom shall
also be wvalid under this Code,
Art. 57% Civil marriage.

A aivil mamriage shall take place when a man and 3 woman have appeared before
the officer of civil stetus for the purpose of contracting marriage and the officer of vl
status has received their respective consent
Art, 5379, Beligions marriage.

A religions matriage shall take place whon & man and a woman have performed such
acks or mites as are deerned fo constiinte a valid marrdage by their religion or the religion
of one of them.

Art 5ED. Marmiage according to custom,

A eustomary marriage shell take place wheo 4 man and 2 woman perform such ritex
a3 consfite o permanent union between such man and woman under the rules of the
community $¢ which they belong or to which onc of them belongs.

7 At 381596 Civil Code. These provisions include Teferences to age, retationship (con-
sanplinity of affinjity), bigamy efe,
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pctition for the termination of ber mariage with the High Court® On disputed
facts, the court found that her marrtiage, celebrated befors the Invasion, had been
i ancordancc with the rites of the Ethiopian Orthodoy Church, From this, the
Court beld, it followed that she must go to the religious authorities, who, in its
view, had the power to deal with dissolution issmes. Only if these authorities fornd
religious grovnds for action would a divorce be possible. On appeal the Sapreme
Tmperial Court affirmed the High Court’s decision, with one judge dissentimg.

Thz court dealt eloguemtly with the problem at hand, and in fact went beyond
the petition for divorce to consider the general problem of what law now controls
a matter previously considered as coming under the jurisdiction of the religions
authorities, but presemfly treated in detail in the Civil Code. The majority took
the position that where a petition for divoree involves a religious marrisges, Art.
671 controls. Its interpretation was thus the second mentioned abowve, that one who
enters a religious marriage 15 required by Art 671 to take bis case for dissotution
o the religious authornities and establish his ripht to dissolution in terms of the
eoverning religions dogma, In the case of Woizero Shewan Ghizaw, married under
the rites of the Ethiopian Orthedox Church, this meant that she must go to the
Ecclesiastical Council and seek to obtain an annulment. Then and only then could
she seek through the High Court, and the famiiy arbitrators she would appoint,
to obtain a civil dissolution, or divorce, under Art. 671, Art. 671 was thos inter-
preted as bringmgz pre-Code religious practice bodily into the Code, and cominning
it a5 the only sonrce of dissolution for one who had contracted his marriage in
religtous rites, The Court phrased this conclusion in terms of jurisdiction, stating
that, ar least in the first instance, it is 30 the religiows anthorities — here the
Ecclesiastical Council — rather than the High Court that the petitioner for dis-
solation of a religions marriage must go.

The presiding Justice | his dissent, oo the other hand, argued that no matier
what the previous law had been, one now must go directly to the most relevant
articles of the Civi] Code, which in his view were Art 673 and those following
it? He, too, based his opinion on & concept of “jurisdiction,”™ bat his conclusion,
based in large part on Art, 562, quoted above, was that only the courts have
jurisdiction over issues of dissolution. Kpowing that this comclusion, that Civil
Law predominates over religious dopma on issues of dissohmion, might offend
many, be was at pains to note that it was the law — amd not his own personal
prefadices — which required the conclusion he reached.

The iurisdictional aspects of the dispute permeate the arguments, The majority
opinion refersi® to that part of the Fetha Negast which gives prietsts the authority
to make judicial decisions. However. as the Fetha Negast and the Civil Code both
refer to the dissolution of marrizpes, it 18 not clear on its face whether the religious
authoritizs still have the authority to dissclve a marriage for civil purposes. The
minority also makes reference to the Ferha Negast, but only to illustrate the

g It would have seemed that the petiiomer should have filed with the family arbitrators
in acordance with Ans 674-67¢, but it alee secms that the reason the petiioner filed
with the High Coart immedistely was to ask the court as & matter of law where she
should institute the petition for divorce.

9 Art. 673 ff. refer to the functions of the family arbittators and the procedvres through
which ane must go in grder to dissolve a marriags,

10 Jourmal of Ethiopian Law, Yol III {1958) p. 3593,
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Lenited type of jurisdiction that, in the view of the dissenting Justice, 1he religions
authorities may assume over a ¢ase involving the dissclution of a marriage. The
minority opinion states that only where a religicus issue — such as, for example,
marTiapge within a religiously prohibited degree — is imvolved may the religious
authorities assume jurisdiction. But even then the seligious amhorities may annol
the marriage only for the purposes of the Church; it must still be considered by
the temporal authority if it is to be dissolved for civil purposes. Ouoce the religious
aunthorities do gnnul, their action is b0 be considerad a serious cawse for divorce!!
and dealt with immediately.!? However H a petitioner can zatisfy some other
conditions for divorce, he is not required to obtain an order of annulment, even
though his marriage is a religious one.

The majority also refer to Art. 10 of Decres 2 of 194217 to show that “the
Church has a private jurisdiction over the congrepation under which it can deal
with the members by way of confession and inflict penalties.” They interpret this
to mean that in aoy dispute imvolving the Church, the religious authority has
exclusive jurisdiction, However, the majority refused to isterpret a later part of
the same article, which refers matiers of civil {temporal) jurisdiction to the
government courts. The majority dismisses that passage by saying that the petition
at hand is not the type of conflict that is meant by that passage, even though in
other types of conflicts that are truly temporal but have religious overtones, “the
Ecclesiastical Council may propose men who are capable of civil (temporal)
jurisdiction but they shall be appointed by the Emperor.”

This last-quoted language would seem by itself to destroy the argument of
the meajority. It seems to mean that there are problems that arise in the Fthiopian
law for which the basic jurisdiction is the government-appomted court. but in
which a special kmowledge of the relipiovs sources of the law is most relevant;
in such cases the Boclesissticsl Council may exercise their power to recommend
persons for judiciel positions where they might exercise this specral kmowledge,
but it is the temporal law and the temporat courts whick govern. In thus relicving
the Church of its former judicial power, Art. 10 formed part of the complete
judicial reform that started when Emperor Haile Sellassie I returned from his
Fascist-impozed exile in the United Kingdom. It was soon after his return — early
in a period of reform which has extended through the promuigation of the Revised
Constitution of 1955 and {ollowing Codes to the present'™ — that the Church lost

11 Art 6§71, Civ. C

12 Under a serious cause for divorce the family arbitrators have only onc month within
which to make an order for divorce; whereasif it is an “other canse™ for divorce, which
would be anything that is not “strices,” the arbitators can take up to 2 year befor
acting.

13 Reguladons for the administoation of the Church, Drec. Mo 2 of 1943 At 10, Negarit
Gareta of Wovember 30, 1942, This Article is entitfed "Legal Tarisdiction™; it then goes
G 1o say that “private™ jurisdiction exists over the compregation, but differentiates this
from jurisdiction in matterz that they call “civil (temporal} jurisdetion™

14 Penal Code of 1957,

Civil Code of 1960,

Commercial Code of I96I,

Maritime Code of 19561,

Crirminal Procedurs Code of 1961,
Civil Procedure Code of 1965 and
Cogde of Evidence now in preparation.



DISSOLUTION OF BRELIGIOUS MARRIAGES

a preat deal of itz former power, The above mentioned Art. 10 seems o be the
single most important factor in this withdrawal of power. The fact that the
majority opinion merely questions what that Article did cannot chscure that the
courts were abiding by itz language long before this case was decided. It seems
clear that the purely religious jurisdiction left 1o the Church would oaly be over
those matters that could be classified as religious in patpre, where the Chorch
imposes oaly spiritnal penalities, such as prayer, fasts, meditation and the like '™

The basic issue is complicaied by the special legal recognition which hed been
given in Ethiopia to a2 religious minority, Tslam. Special courts were set up to
deal with disputes involving the personal relations of a Muslim.'® The special
rules of Islam were incorporated into the law of Ethiopia because of the number
of Muslims who are nationals of the Ewpire. The majority in Shewan Ghizaw
argued that, because special religious orfented rales were allowed for Muslims,
Christians should equally be allowed to fall back vpon their religious Jdogma m
legal matters. It may be noted, however, that the Court’s squal treatment logic
may be correct, and vet not support its result. The articles we have been referring
to refer even-handedly 1o “religious marriages.” They do not specify the Ethiopian
Orthodox Religion, the Islamic Religion or aoy other. Thos, the Code probably
does have equal respect for all religions. This is not to say, however, that the
rule the Code adopts regarding religious practice is the one the majority chooses —
that religious grounds and procedures are the only bases for dissolution of religious
marriagas. It is perfectly consistent with the equality notion to argue, as did the
dissent, that all persons, whatever their religion, may obtain a disselution not
cnly when an annulment has been proclaimed by the relevant religions awthority,
buy elso on any other basis recopnized by the Civil Code. This, indeed, is exactly
what Art. 652 appears to mean when it states

{1) The causes and effects of dissolotion of marriapge shall be the same which-
ever the form of celshration of the marriage.

{2y In this respect, no distinction shall be made to whether the martdage was
celebrated before an officer of civil status or according to the formalities-
prescribed by religion or custom,

COne would think that this Ianguage would put an end 1o the assertion that
only the Church authorities can exercize authority over dissolution of religious
marriages, However, the religious anthorities feel that the basis of their authority
comes from a set of relipious law (Fetha Negast) that remains supreme. One must
agree with their contention that the religious dogma does have a certain “mystical™
quality which controls the acticns of its adherents; bt it is the government™s body
of laws that declares the lagal effect of dissolution of marriage ard this same body
of laws declares through the whole of these provisions, that dissclution is in the-
competence of the civil authority.!”

15 Jourpal of Ethiopian Law, Vol TIT (1966) p. 396, This is as the minority considers jL
6 MNaibas and Kadis Counclls Proclamstion Mo, 62 of 19044, Negeri Gazetz of May 29,
1944, Ant. 2 determnined j‘ﬂﬂsdichm‘
al. any question fopsrding marriape, including divorce and maimtepanecs, pueardianship-
of minors, and family relationship, provided that the marriage to which the question:
related was oonclnded i accondance with Mohammedan law of the parfies ate alf
Mohammedans

17 Art. 10 of Decree Mo, 2 of 1942 and Ar. 662 Civ. C.
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With all respect, the author feels that “jurisdiction” as such is not the dis-
positive issue. In his view, Art. 662 and 671 can be reconciled in 2 way that gives
appropriafe scope to both ecivil and religious authority. Art. 662, establishes the
primacy of the temporal legal system and its egencies, in poverning what is,
at least insofar ws that system is concerned, 2 temporal legal relationship —
marriage. It creates rules of general applicability to zll, and establishes the
important principle, recognized by the mejority, of equal treatment under the law,
In Art. 671, on the other hand, there is embodied a recognition that parties to
religious marrizges may on occasion wish to seek dissolution on religions grounds—
that these grounds, reflecting the deepest of human feelings, are deserving of
recognition by temporel as well as religions authorities and that the presence or
absence of such groumds is most appropriately 10 be determined by a religious
tribunal rather thap a tempeoral court.

It is to be remembered that the Decree which withdrew power over temporal
affairs from the Ethiopian Orthodox Church reaffirmed its powers in spiritual
affairs. 1f the Church is wnable to prevent its members from obtaining legally
effective divorces on grounds that are not spiritually tecognized, it is in no way
required to recognize these temporally valid dissolutions as effective for spiritual
purposes, That is, it is free to condemn such dissolutions as “invalid” and to
inflict “penalties™ within s private spiritual jurisdiction over what it considers to
be erring members of the Church. The temporal law, even if it validates the
dissphition for temporal purposes, requires no comtrary conclusion,

What one comes to ultimately, is the conclusion that the previous hegsmony
of the Ethiopian Orthodox Chunch (or any other religious body) over the marital
status of its members has been replaced by the provisions of the Civil Code — in
case of dissotution, by Arts. 662 If. This does not affect the Church authorides’
power to annul marriage where the parties deem it proper to bring their cass
to these church authorities, However, it must also be understood that, according
ta the Civil Code, even when the Church authorities zre called op 1o armul =
religiously celebrated mandage, the parties must still g0 to the jadiciary exercising
temporal jurisdiction, who have the final say on whether the marriage is dissolved
for civil purposes.'s In Ethiopia today if a person who has been married according
to his religion (in the cese discussed the Ethiopian Orcthodox Church) wants to
dissolve his marrizge, the ultimate power for the dissolution rests with the
temporal authorities and the vitimate basis for the dissolution will be a temporal
rile. In the eyes of the law, marriage nnder Ethiopian law today is primarily a
temporal rather than s spiritual relationship.

g

18 Ome covid arpue thet if a person consufts the Chorch authorities, who give
decision, that decision if abided by in sosiety has & binding effect that be
However, it is inevitable that corrolayy questions that arise would in some way
before the temporal anthoritics who have actually been vested with the power io
legal decisions. Thus, it would only be a matter of time unti) the authority of the ch
wiwld be difated by the activity of the Ciwl Courts,
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