ADMINISTRATIVE CONTRACTS IN THE ETHIOFIAN CIVIL CODE*
by René David**

The title of this articie may secm paradoxical. The term “administrative con-
tract™ is not used i all legsl systems, but where it is used it designates contracts
beyond the civil code’s purview, contracts that are subject to specizl administrative
law rules. Administrative coniracts are, therefors, never dealt with in civil codes.

The Civil Code of Eihiopia i exceprional in this respect.) Book V of the
Code, dealing with “Special Contracts,”* includes a title on “Administrative Con-
tracts” (Title X1X, Art. 3136-306).= This title is preceded in Book V by titles dealing
with “Contracts Relating to the Tremsfer of Righes™ (XV).P “Contracts for the
Performance of Services™ (XVI), “Contracts for the Custody, Use or Possession
of Things” (XVII',c and “Contracts Relating 1o Immovables™ (XTI it is followed
by a final title, which treats “Compromise and Arbitral Submission.”

Why this anomaly in the Ethiopian Civit Code? Having prepared the pre-
liminary draft of the Code, I may be abls to answer the question. To a French
jurist such as I, the distinction between public law and private law, and more
particularly between civil law and sdministrative law, seems essential to legal
classification. Government adminisirators are to represent and defend the public
interest, and whether it is ackoowledged or mot, they are in fact in a different
position from private individuals, Tt is in conformity with jusiize, properly under-

& This article was prepaced in French lor publication n the Mélemges Sopapuds-Lose and
has besn translated into English by Michael Kindred, Assistant Professor and Assistant
Dean, Faculty of Law, Haile Sellassic [ University, for publication in the Jourmal of
Ethinpian Law,

Footnotes added by the translator are indicated by letters: rhe arabic unumbered foot-
notes appest in the articles as written by Professor David.

% Professor of Law, Facultd de droit et des sciences écomommiques de Patis,

1. The Civil Code was promulated on May 5, 1960 and came inte force on September
11, 1968 It was published in Ambarc and in English in an extmordinary issue of the
Megarit Gazeta, Ethiopia's official lemslagve reporter. Both of these versions, however,
arg tranglations frodn French, the languase of the probiminary draft of the Code, which
we had the honor of prepating. The Code was Iater published in French as the Code
civil de FPEthiopie (Librairie péndrale de droit et de juriespmidence, 19682), A detailed
alphabetical index that was omiwted iz the Amharic and English editions is included in
the French edition.

The Etnicpian Code is divided into five books: 1 — Persons, II — Family and Succes-
sions, IIl — Goods, [V — Obligations, ¥V — Special Contracts. [t i3 complemented by
a Commerdal Code which alse eame inte force on Soptember 11, 1960, The Commercial
Coxde has been published in French as the Code de Commerce de TEmpire d"Ethiopie de
Jo50 (Libraine pdndrale de droit et de jursprodence, 1965). The poelirminary draft of
the Commarcial Code was prepared by two Fremch jurists. Profeseors Escarra  and
Tauffrat.

a. As this Article contains references to numerous specific provisions of Titde XTX, tha reader
shoutd have the Civil Code of Ethiopla available for comsultation.

b, Des contrars visgnr a, un transfery de droirs, translated a5 “Contracts Relating to the
Assignment of Rights" in the English version of the Code.

<. Des conrrais visamr & la grade, Fusage, eu la jouwissance dune chose, translated as
“Contracts for the Custedy, Lsc, or Possession of Chatiels” in the English versionm of the
Conde.

b
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stood, to subject contracts concluded by them to special rules, other than those of the
civil law, at least when these contracis have the characteristics peculiar to “admini-
strative contracts.™

All lepal systems have had to develop such special rules The only difference
among various systems i that thiz development is Jess apparent in some than in
cthers, sither because administrative law or administrative contracts are not dealt
with in specialized treatises, or simply because thers are special administrative courts
with jurisdiction over litigation concerning these comtracts.

This was the sitwation in Ethiopia when codificetion was undertzken. Therse
were not, and still are not, special administrative courts, although both the High
Court and the Supreme Court in Addiz Ababa contain a division that deals with
government ceses. In addition, since there were no treatises on Ethiopian law. ane
could not be sure to what extert eny of the western categories exisied in Ethiopia.
The choice was open as to whether or net ¢ use the concept of administrative
contract. ”

Given this opltion and conditions in Ethiopiz, it seemed to me that one of
two things would happen. Either rules relating 4o administrative contracis would
be set forth in the Civil Code as a gnide in this area, or 00 such rules would be
included in the Code and great uncertainty woukd result, But the silence of the
Code would not prevent these contracts from being subject to special riles; the
special rules would simply not be stated in 2 statute.

It was very desirable to clarify the law in this area. Becanse of the increased
functions assumed by the state and its administrative suthorities, administrative
contracts have become more important in all countries in recent years. True as
this is in France, the United Kingdom, and even the United States, it is even more
so in the developitig countries, The sconomic development of these eountries
must come frem public and semi-poblic undertakings as much as or more than from
private enterprize. Even in the framework of a “liberal” economy, it will often be
necessary to use administrative contracts to stimulate private enterprise.

This situation clearly prevails in Ethiopia, as in all countries where capital
is scarce. The coumry's development must be zided by concessions given to
domestic and foreign enterprises; it will require many public works, which will
often involve contracts with private businesses. It would have been possible, of

3. Afthough we consider all contracts concluded by administrative authorities to be subject
tor administrative law, there is no reason why administrative law canmot treat some of
these contracts ome way and others another, It can subjest some to the civil law and
and create special mules for others as French Taw has dome. The only problem then i
to decide what oriteria showld be nzed to distingnish between the two classes of contracts.

4. Cf, for the common law, J. Mitchell, The Conrracts of Public Authorines (1965 H.
Strect, Governniental Liakility (Cambridge 1933); G Langrod, “Administrative Com-
tracts, A Compatative Study,” American . of Compargatfve L., vol 4 (1953}, pp 32564,

5. Before codification, Ethiopian law verped on chass, While theoretically recopnizing the
swthority of an ancignt nomocanon, the Fepha Negase, for seo-BMuslims and of Islamic
{aw for Muslims, BEthiopians in fact lived according to customs that veried from community
to communily, cRstoms Whoss contetit was often unclear and whess authority was joopaiesd
by instability dus to social chanpge Concerning Ethiopian costomary law, of. C. Conti-
Rossini, Dirftto consieludingric dell Eritrea (Roma 1216} and F. Ostini, Dirffro con-
sueiudinario Jdell Eritrea (Asmara 1956), The work of M. Marein, The Judicial Svstem and
the Laws of Ethiopip (Rottardam ]951), only deals with certain moderm laws, particularly
in the areas of government administration, commerce, customs and the like,
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course, to draw up individval “charters™ for ¢ach concession, as was dome years
ago for English “corporations™ and French “compagnies.” Each ministry could
dsvelop “form contracts” to be used for contracts of public works. These solutions,
aceeptsble when the government’s role in the economy was limited to regulation,
seem outmoded now. Modern states have abandoned this approach and become
more systematic, regulating by legislation things that were formely left to charters
or to ordinary contracts. The shortage of trained lawyers in Eihiopia and lack
of trained persenuel in the government required that general rules be drawn up
to deal with administrative contracts. A framework had to be provided, with the
understanding that within this framework there would be room for adaptation by
the administrative avthorities and the persons with whom they contract.

Thus it was decided to provide in the Civil Code itself rules that wousd «pply
to administrative contracts. This decision was motivated by the feeling that &t
would lead to & security in contractual relations with the government that would
enhance the country’s development, It was particularly hoped that the clarification
of the rules on administrative contracts would help attract foreign enterprises
and capital to Ethiopia.

Once the decision was made, how was it to be carried owt? It was soon
apparent that it would not be enough to insert 2 few rules here and there in the
title on “Contracts in General™ and in the varicus titles dealing with the special
contracts. Because of the particularity of administrative contracts and the im-
portance of providing a clear and coberent system of rules for them, it was apparent
that, like contracts relating to immovables, they should be dealt with in a speciat
title.

But where could one find 2 modal for such a set of rules? Ne previous legisia-
tion had dealt with it:% in France there had been no “consolidation™ of the case-
law of the Council of State? into a statute or code. As In some other titles and
chapters of the Ethiopian Civil Code,? the basis here had to be scholarly writing.
An excellent treatise on administrative contracts had just appeared in France®
We had only to put nto legislative terms the propositions formulated by this work,
and then of course to ask if the solutions adopted by the Council of State and
French writers needed to be modified on account of eonditions peculiar to Bthiopia.

In many respects, Ethiopia differs from the countries of Western Europe.
Ma rule of any foreign law whatsoever went into the Ethiopian Civil Code without
our asking whether it was seitable for Ethiopia. We asked this guestion in drafting
the title on administrative contracts just as we did for all the other titles of the

& Since the enactment of the Fthiopian Civil Code, sdmimistrative contracts have been
dealt with in comprehensive statites or codes in Czechoslowakia snd the Democratie
Republic of Germany, These statutes did not exist, however, when the Ethiopian Civil
Code was being prepared In any case, they would not have been snitabls as models,
since they were prepared for “socialist” countrics, which by wirtue of their economic
structores and polifical philosophiss arc very different from Ethiopia

d. The Corseil FEtor is the highest court in the Frenwh hisrarehy of administrative courts
Thesa courts are independsnt of the civil courts.

7. We are referming in particular to the chapter on “Extra-conbtractual lability™ in Title
MY, Two works were used extensively i drafting this chegber of 133 articles: R
Bodicre, La responsabilité civile (Pards 1952) and E. Jenks, Digesi of English Chvil Law
(4th ed, Loadon 1947 :

& A, Lavbadire, Traftd théorigue ei pratique des contrats administraiffs, (3 vols., Paris 1955).
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Code. This is evident from the rules that were finally adopted: the regulation
of administrative contracts in the Ethiopian Civil Code differs in many respects
from that in French administrative law. In ity grganization, the concepts it uses,
the style of formulation of iis roles, and the method of interpretation and application
that it presupposes, the Ethiopian Civil £ode is a product of French legal science,
but in terms of the content of the rales it contains, is is no more French than Greek,
Swiss, Egyptian, or English, Necessarily, it is an Eihiopian code from end to end.

Fortunately, there were checks to assure that the rules of the code would
correspand to the needs and sentiments of the Ethiopian natiom. I did not work
alone on the codification, I prepared the preliminary draft of the Code, but this
draft, after it was translated into Amhanc, was studied and revised, first by a
Codification Commission made up of Ethioplans and then by the Ethiopian
Parliament, which had the final power o adopt the text of the Civil Code.

For many of the titles of the Code, this procedure worked. well® The task
of the Commission was often facilitated by an exposé des motifst that 1 submitted
with the text of the preliminary draft. This procedure was not followed, however,
for the title dealing with administrative contracts, The title “Administeative
Contracts™ was one of the last that ¥ dralted for submission to the Codification
Commission'” and was not accompanied by an expesé der motifs. It was translated
inta Amharic, but the Commission was otherwize occupiedi! and apparently
did not have time to go over the text in detail. At least, no comments or questiens
ware sent to me concerning this title and it was not Jdiscussed with me. The
preliminary draft became the proposal of the Commission without change, and
it was adopted by Parliament without amendment,'? This should not cause undoe
surprise or alarm, however, since the subject is highly technical and is not one
on which there would be any customary law or any peculiarly Ethiopan feeling
of what is just.

Nevertheless, this was clearly regrettable. In the case of the other titles, the
discussion with the Commission resulted in improvements on the preliminary draft.
Quite apart from critical observations made by the Commission, imperfections
in my work became apparent 10 me as I was called upon 4o present i and discuss it
with others. Title XIX was not the subject of such a discussion, and chwumstances
alsc prevented mec from revising my preliminary draft six months or a year after

% The Commission and Parfiament ihus revized very comsiderably Title 1V (“*Bonds of
Relationship by Consanguinity and by Affinaty™), Title ¥ (“Imdividual Owmership™),
Title IX (*Collective Explodtation of Property™), aznd Tide XTI (“Extrs-contractus]
Liabitity and Unjust Enrichment”). without meking such Tadica] changes, the Com-
mission and Parliament revised and improved apgrociably the majority of the other
Hiles of the Civil Code.

e. A statement of the background of znd veazens for the provisions recommetbded.

10. Dwocument C. Civ. 64, sent o the Ethiopian Ministry of Fustice om July Z, 1957,

11. It should be remembered that a commercial code had to be prepared for promulgation
at the same tgme a8 the Civil Code.

12. This happened to only & very few titles. In addition to Tithe XIX, I can cite anly Title
Il {"Bodies Corporate and Propenty with 2 Specific Destination™). Title X (“Regislers
of Immevable Property™), Tile XIV (“Agomey™), and Title NX (“Comprommss and
Arbitral Submission™), Bven for these fitles, it should be peintsd out that the Com-
mission j§ responsible for Chapﬁer Py of Title {1}, bt on the whole the modifications
riede by the Commission in these titles wears mindmal.
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finishing #. Thus. a mese preliminary draft, rather than a e proposal, became law,
and it ¢ beyond doubt that variovs mmperfections resplied from this ,
failing. Even so, it is fortunate that Tile XIX was included in the Ethiopian Codet3
This tithe can be improved at an appropriate time, but as #t stands it can play 2
useful rode in making legal relations more secure and, thus, in the sconomic develop-
ment of Ethiopia.

The provisions of Title XIX of the Civil Code do not apply to all contracts
concluded by the administrative auvthorities. As in France, the specialized rules
only apply where they are needed, to contracts termed “administrative cotracts™
by the law, Sub-articles 3132(b) and (¢} provide a general definition of admini-
sirative comtracts, for the interpretation of which one can refer to French treatises,
This definition cannot, however, eliminaia all uncertainly, so Sub-article 3132{a)
invites contracting parties to climinate any possible doubt by expressly calling

their coatract an “administrative contract™ where they wish the ruvies of TitI:
KIX to apply.

Chapter 1 of Title XIX, entitled “General Provisions,” after sething forth prin-
ciples and definitions, is divided into two Sections, devoted respectively to the
formation CArts, 3134-71) and the effects {Arts. 3172-206) of administrative contracts.

In Paragrapk | of Section 1. on “Consent,” Article 3134 states the principle
that silence is not acceptance, either where an administrative awthority coneludss
a contract or where his approval is required for the validity of the contract. Article
3134 reiterates for administrative contracts the rule given for all comiracts by
Article 1682, Its pwrpose is to exclude, with respect to administrative comtracts,
the exceptions 1o Article 1682 that are provided in Articles 1683-86.

Article 1686, in the title on “Contracts In General,” Jaals with general terms
of business applied! by a contracting pasty. a matter of particuler importence in
administrative contracts. It is largely by having recourse to general terms of bsimess
that England has created the appearance that there iz no special set of mles for
contracts with the government. Articles 3135-39 define the varions types of general
terms ¢ which administrative contracts may be subject and make an undisguised
appeal to the various administrative authorities to develop such genmeral termns,
adapted to the various types of contracts that they have to conclude. The Code
could not go further in the establishment of rules on this subject, since such ries
must be appropriate to the needs of very different administrative bodies. Articles
3137-39 deal with the effact of peneral terms. Their effect differs according to
whether they relate to the comclusion of the contract (Art. 3137) or to the inter-
pretation, content and execution of the comtract {Art. 3138). General terms have

13, This statement ic inspired by a regret. There was not time to translate and examine the
tast titles that T sent to the Ethiopian Ministry of Justice: Title XXI on “The Application
of Laws™ (C. Cjv. 86, of February 15, 1958) and Title XXII on the coming into force and
the spplication of the Civil Code (O Civ. 92, of Aprit 15, 1958} Titles XXI and X001
of the Civil Code, 3s promulgated, Mendrdahdmﬂlﬁedmumentsmdmmt
prepared by the author of the prelimipsry draft. As a resull, the Ethiopian Civil Code
goos oot include, a5 had boen planoed, prowisions on private interoational lew and the
apprlfcatioe: Of Jaws o tme, and it ransitory provisions are far from adequate. Onc
can anly hope that these paps will be filled In the not $oo distant futuge,

f. "General terms of business™ are standard clauses printed in 2 form contract. A pegeral
term may deal with & partcular problem or it may incorporate by reference a whols
set of legislative or administrative rules

— 147 —



JourNAL OF ETHIOFIANM Law — VoL. IV — No. 1

the force of government repulations in the first case, while in the second they
must be expressly incorporated by the contract in order to have obligatory force,
On re-reading the Code, this distinction does not seem justified. In addition,
Article 3138 i3 hard to reconcile with Article 1686, according to which. gensral
terms of business obligate a party even ¥ they were unknown {o him whenever they
have been perscribed by the public anthority. Article 3138 may be due to a lapsus
cafami on my part. This example and this confession sbow how useful a discussion
between the expert and the commission could have been and bow much it was
missed, Article 3139 prowvides that a peson contracting with an adminisirative
authority shall not be affected by the authority’s modificattons of the general
ierms after the comitract is concluded; it requires no comment.

The next few articles clarify certain points concerning the administration’s
freedom to contract and the time when a contract is concluded where approval
by a supervisory authority is required. Among these provisions, one shouid note
Article 3142, which provides that a contrect concluded by an adminisirative autho-
rity is valid even in the abseoce of the appropriation necessary for the performance
of the contract. Thiz aricle iz included so as to exclude the adoption of a
Hne of English cases that might seem to reach the contrary result,** Similarly note-
worthy is Article 3145, which permits a person coantracting with zn administrative
authority to withdraw from a contract where approval by a supervisory authority
is required, if such approval is not forthcoming within six months. In Ethiopia as
in other countries, it is wseful to protect against excessive bureaucratic delays.
Finally, Article 3146 gives a right of compensation to one who has incurred certain
expenses with a view to contracting with the administrative authorities where the
contract i not concluded. In such a situation, compensation can be pranted on either
of two grounds, favlt feupa in confrafiendu) or nnjust enrichment of the adminigira-
tive authorities,

Acticies 314769 deal with the allocation of contracts by tender. Althongh
the Code tself flever requires the nse of this procedure, it regulares it where the
administrative authority, whether or not required to do so by law, does decide to
use ft. On this subject, the Ethiopian Code reproduces the rules of French Taw,
which seemed satisfactory.

Articles 3170 and 3171, on cause, are designed to protect the public interest
against administrative capelessness and against collusion between admimistrators
and scoundrels, These articles may seem incomplete, bat it seemed impossible to
develop them more fully with the present aspirations for a liberal ecomomy. The
courts can interpret the the principles set forth here as extensively as appears
appropriate to them.

Articles 3172-78, in the section relating to the effect of coptracts, nclode
two noteworthy rules. Article 3177 provides that ordinarily a person who has eon-
tracted with the adwministrative authorities may not invoke the exceptio non adimps
leti contractus® amd Article 3173 denies 10 2 coconiraciant of the government the
possibility of setting off tax debis owing to him. Article 3173 should also be aoted:

14, Churchward V. Reging (Eng. 1865), L. Reps. Queen’s Beneh, vol, 1, p. 173; Street, work
cited at note 4, pp. &3 £ff.; Michell, work cied 3t noie 4, p. 65

g. The right of a pessom Lo tofuse to perfiorma his obligations under a hilaieral contract
where the othior party has not performed his oblipations even though they zre due
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if the contract so provides, the administrative authorities may unilaterally impose
on the ather party by requisition orders a time Limit for the performance of his
obligations. Article 3175 is intended to call to the atiention of the awthorities, at
the time the contract is being made, the possible usefulness of such a stipulation.

The modification of countries is dealt with m the 1itle on “Contracts. In Gen-
eral” in Articles 1763-70 of the Civil Code, The corresponding rules concerning
administrative contracts appear in Articles 3179-93 and differ considerably from
thest general roles, Articles 3179-93 grant certain prerogatives to the admioistrative
authorities, adopt dhe theovy of imprevision® and deal with acts of the government
affecting administrative contracts,

Articles 3180 and 318! incorporate the principle of “poveramental effective-

" of which Professor Mitchell has been the advocate in the United Kingdom.
The authorities may terminate a contract in the absence of any fault by the other
party where the contract has become useless to the public service or unsuited to
its requirements. Althongh they do not commit a “breach of contract” in so doing,
since they are only exercising a right given them by law, compersation must be
paid to the other party. On re-reading Agticle 3181, the basis for compensation
seems too generous. Here again, the preliminary draft might have been improved
by a discussion in the Codification Commission.

The administrative authorities” rights are not limited to the termination of the
coniract. They may unilaterally impose modiBications of its terms {Art. 3179}, but
again the other party has a right 1o compensation and, in some cases to termina-
tion of the contract {Art, 3182),

Articles 3133-89 adopt for Ethiopia the theory of imprevision. The law speci-
fie; the cirumstances in which this theory can be mvoked and the measure of com-
pensation due fom the authorities. The equitable compensation prowided for by
the law here differs greatly from the case, considered above, where the modifica-
tion or termination of the contract reswlts from 2 unilateral decision of the admini-
strative authorities.

Finally, Articles 3190-93 specify the comsequences of new legislation or
adminigtrative repulations (faits du prince) that upsei the balance of a4 contract
concluded by the adminisirative authorities, Since these measures are not a direct
termination or modification of the contract, the situation is different from that
provided for in Articles 3179-82. MNeverthless, it seems impossible to ignore the
fact that they emanate from an organ of the same State as the contracting
authorty. The commaunity of interests of the various organs of the State justifies
some protection for a person who has contracted with the administrative zutho-
rities. To go too far in this direction, however, might create instability in all govern-
ment contracis, so the Ethiopian Civil Code sgeks a compromise position by
distinguishing between general and particular measures. For the former, a further
distinction 15 made according to whether they affeet the very terms of the contract
or just make performance more onerous. For the latter. a distinction is made
according to the anthority from which they emanate; it may be the contracting
administrative authority itself (acting by a procedure other than the direct modifica-

b, A doctrine according to which a contract may be modilied by the court whers unforses-
able ooccurences alier radically the comditions for performance of the contract. See A
Von Mchren, The Civil Law Systewn {Englewood Cliffs, New Jersey, 19%7), pp. 70524
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tion of Lhe contract, provided for in Article 3179}, or it may be a different administra-
tive or governmental authority.

Articles 3194-200 clatify and -modify, for administrative coniracts, the general
rule concerning the effects of non-performance of contracts. Specific performance
may not be ordered against the administrative anthorities (Art. 3194), just as in
the common law orders of mandamus cannot be used to force the Crown to perform
contractnal obligations. Ethiopian law thus resembles both English and French
law in this respect, Articles 3196 and 3197 are inspired by the same concern as
Article 3135, Bureaucratic procrastination is as common in Ethiopia as in other
countries, and the Code realistically acknowledges and deals with this universally
deplored situation. Damages for delay in performance are thus made to run auto-
matically against administrative authorities in wvarious circumstances withoet a
preliminary mise en demewrei In addition, only limited effect is given to clauses
which pretend to free the administrative authorities from liability for such damages.

Tardy performance by a person who contracts with the administrative aptho.-
rities is dealt with in Articles 3198 and 3199, which protect the public interest by
exchiding certain claims and tactics such a person might employ. He does not
profit from delay by the administrative awthorities in applying sanctions for late
performance (Art. 3198), and delay by his suppliers do not excuse his own tardi-
nese, unless the suppliers were previously approved by the administrative autho-
rities {(Article 3199)J Finally, Article 3200 provides that the administrative autho-
rities may not impose a penalty on the other party without the latter having 2 right
to appeal to a court. This rule is reaffinned at varions points in Title XIX.

Articles 3201 to 3206 close the chapter of “General Provisions™ by dealing
with spb-contracts and the assignment of contracts.

The three following chapters of Title XIX are devoted, respactively, to the
three principal types of administrative contracts: the “Concession of Public Service™
{Arts. 3207-43), the “Contract of Public Works”™ (Axts, 3244-96), and the “Comntract
af Supplies™ (Arts. 3297-306).

The Code defines the concession of public service in Article 3207 and then
begins the regulation of this kind of contract by considering the relations between
the administrative authority and the gramtee of the comcession, Ht deals with the
right of the authority to control the way the grantee performs his obligations. There
are rules for the inierpretation and application of concessicn clauses altowing the
modification of prices and rates in certain circumstances, and athers dealing with
modifications that the administestive authorities may make unilaterally in the
original terms of the concession. These provisions simultaneously grant admini-
strative authorities certain prerogatives and limit the possibility of arbitrary action.
They specify that some kinds of ¢lauses in the concession may be modified but that
others may not, and they establish the grantee’s right to compensation where the

i A formal act ordinarily required by the Code bofore damages for delay in performance
hegin to mn. See Civ. C, Arts 1772-75 and 1303

j. This last phrase is 2 correct paraphrasing of the French version of Article 319N, but
3199(2) is completely different in the English and Ambharic version of the Code, wherc
it simply Tepeats 319%(1} in slightly different langpage. Thus, in the Englisk and Ambaric
versions of Arficle 3199, po eXception is prowided for the case where the suppliers
were approved by the administrative authorities.

— 150 —



Ermorian ADMINISTRATIVE CONTRACTS

modificatior of the comtract imcreases his costs. These dispositions clearly show
that the concession of public service cannol be wreated as an ordinary comtract.
Because its {unction is the fulfillment of a public interest, # differs from thase
where the parties simply seek profit or pursue a personal interest,

The comcession of public sarvics requires rules that derogate in another respect
from the peneral law of contracts, Ordinarily, contracts mvelve cnly the contracting
parties. Ethiopian law, like French law {French Civil Code, Art. 1145) and English
doctrine {privity of contract), provides that ordimarily comiracts omly affect the
contracting parties (Civ. C.. Art 1952). The concession of public service, however,
though concladed between the administrative authorities and the gramtee:of the
concession, is designed to satisfy needs of other persoms, the users of the service.
The administrative awthoritiss stipulate for their benefst, although it cannot
technically be said to represent them. A second grouvp of provisions in the Chapter
regulating the concession of public service deals with the position of these third
persons. In particular, it is provided that users must be treated equally by the
grantee (Arts, 3223-24), and wsers are given the right to sue in place of the admini-
strative authorities in certain circumstances (Arts, 3225-26).

Articles 3227 and 3228 deal with the duration and extension of the concession.
Article 3227 declares that the concession may not exceed sixty years, but this is not
a provision of constitutional force. It only means that an administrative act is
insufficient to grant a concession for more than sixty years; the approval of Parlia-
ment must be obtained.

The winding up of the concession raises difficult problems which are dealt
with in Articles 3229-35 It is not enough to protect the legitimate interesis of the
grantee. Neglect of the concession by the grantee, as he sees its expiration approach-
ing, must be prevented, and the conptinnation of the public service vnder the best
possible conditions, either by the State or by a new grantee, must be assured. The
subrogation by Article 3234 of the grantor of the concession to the grantee in the
performance of contracts passed by the latter with third persons accentuates again
the umigueness of this administrative contract in relation to ordinary contracts.

The right to redsem concessions, given to the administrative authority by
Articles 3236 and 3237, is similar to its general right under Article 3180 to
terminate unilaterally any administrative contract. The possibiliy of redemption
of a concession is not limited, howevet, to the cases provided in Articls 3130, and
compeasation is not fixed according to the rules of Article 3181,

Loss of dght (déchéance) and sequestration are provided for m the closing
articles of Chapter II. These are sanctions that the administrative authoritics can
order, but the courts have the final task of deciding if they are justified. The coort
may cancel the sanctions and, if necessery, order the authorities to compensate the
grantee for any loss sustained (Art. 3243).

Chapter IIT, on the “Contract of Public Works,” also begins by defining and
specifying the comtracts to which it applies (Arts, 3244-45). It then deals with the
furmation of the contract where the authorities hold a competition to chooss their
contractor {Arts. 3246-49).

The zdmirnistration is given a right of directton as well as of supervision in the
case of contracts of public works. The umiqueness of this contract, reselting from
its being an administrative contract, is evident from a comparision of Articles
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3250-60 with Artickes 301940, which are generally appiicable to contracts of work
and labour relating to immovables. The administrative awthority, even as it enters
into contracts, iz unlike private contracting parties. The contracts it concludes affect
the public interest and should not be treated as if this were of no importaace. Of
course ome must pot permit arbitrary action, but the balance established between
the contracting parties wust take into accoupt the fact that it is an administrative
contract. The authority must remain master of the undertaking in some circum-
stances where an ordinary individual would not remain in charge of a project he
comracted to have done. Special provisions seem to be justified for administrative
contracts with respect to the timing and supervision of the work o be done. The
Ethiopian Civil Code has attempled to formaolate these rules.

Articles 3261-73 contain rules relating 1o payment. Various methods of payment
are first defined. The Articles ikat follow guarantes a personm who contracts with
the administrative authorities against certain delays {Art. 3268) and give him the
right ordinarily to require the payment of installmenis to the extent that he has
performed his obligations {Arts. 3269 and 3270). On the other hand, the Code
limits the possibility of obtaining advances for work that has not yet been dome
{Art. 3271).

Acceptance of work done is dealt with in Articles 3274-31. Also dealt with
in these articles is the warranty of the contractor against defects of construction.

In Section IH of the chapier various pessibilities for the modification of
comtracts of public works are set forth. Modifications can result from a unilateral
decision of the authorities Arts. 3283-85). It can also occur in case of “unforeseen
difficalties” (Arts. 3286-87), where the contractor encounters in the performance
of his contract abaormal material difficulties that could not reasonably be foreseen
at the time of the conclusion of the contract. The contractor’s right 40 terminate
the contract and the amoont of compensation he may claim are dealt with in the
Code at this point.

Articles 3288-92 provide sanctions that the administrative authorities may take
against their contractor when he does pot perform his obligatiens as he should:
placing the undertaking under State conirol, or re-allocation of the comtract by
auction. These sanctions mmbpctmthcomfmwfahem whe, however, cannot
cance] them, If the sanctions are not justified, the court may only order the adminisra-
tive authorities to compensate the coatractor fArt. 3292)

Section V of Chapter II1 deals with assipnment of the contract and giving it
as security. These operations are frequently used to finance work and to speed its
performance. The distinction has been made here again between the position of
the assippes and that of the sub-comractor.

The contract of supplies presents fewer peculiarities than the coneession of
public service and the coatract of pablic works, Nevertheless, it bas received special
attention in the Code. Ten articles ars devoted to it in a last chapter of the title on

* Administrative Contracts.”

Tn brief, this is how administrative contracts have been dealt with in the
Ehiopian Civil Code. These provisions certainly are far from perfect and we have
poinied out one of the reasons for this. In addition, one might ask whether the
sobject iz not msufﬁmmt]y settled, to0 much in flux, to be able to be regulated o
a code. This argument is frequently inveked to explain why administrative law has
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net been codified in countries where, for other areas of the law, codification is the
norim. 1s the argnment not valid @ fertiord for a country like Ethiopia where neither
case-law nor administrative practice affords a solid basis for codification?

We considersd this problem at length. but comcluded that these objections
must be ignored. Because administrative law has omly been in existence, evan
ir France, for about 100 years, it is a relative gewcomer to legal study. No doubt
it lacks. for this reazon, the stability of some branches of civit law. The transforma-
tion of the State’s role in recent years has upsei the foundations of administrative
law at the very moment when it seemed o be reaching maturity, and no one knows,
in the uncertainty of this world, what is its destiny. Is that, however, a reason to
refuse t0 toy to develop it? And is the lepislaror niot as able as judges to establish
its general rules, for the present conditions of society?

A negative answer to this last questicn must rest on an assumption that statutes
inhibit the evolution of the law more than do customs and case-law. This assump-
tion, on which Savigny based his opposition — actually of circimmstance more than
of principle — to codification in general, is unproved; quite the contrary, Legislation
of the kind we have trind to elabotate for Ethiopiz includes enough general formulas
and leaves sufficient room for the contractnal practice of the administrative autho-
ritiez 10 be not unduly restrictive,

In a country Iike Ethiopia, where there is no iradition to guide the admini-
strative authorities and where judges are still usually not jurists, it is particalarly
imporiant to establish a framework for administrative action. Ethiopia has neither
the time nor the means to elaborate its own law judicially as the comman law has
done and as France has done in the area of administrative Iaw.

Lodification is an imperative for a country that wants 10 renovate its structure
rapidly in order to modemise and raise its standard of living. This is as troe for
administeative law as for civil law. Formation of the law by judges might result
in a law richer in nuances and hetter adapted to the society for which it is made,
although even this advantege is far from established. The plodding of judges has
cost much in certain periods amd in the common law countries the law would be
filled with archaic concepis and rules if the tegislatar had not frequently intervened,
In any case, Ethiopia cannot wait the several centuries that would be needed for the
elaboration of g judge-made law jost so it will fit like a custom-made suit,

We hawve, therefore, given her one ready-made. We are no more ashamed
of having done it than we were hesitant 1o undertake it. And the way is ceriaialy
not closed 1o the development of the law. Tudges ard jurists will be able in Ethiopia,
as they have been in other countries, to adapt the code to circumstances, We only
hope, and Ermly believe, that we have assisted them in providing a foundation
on which they can build, principles on which they can base their reasoning, 2
framework ip which they will be able to move. That is all a code sver is.





