A FURTHER NOTE ON AN INTRODUCTION TO THE SOURCES OF
ETHIOPIAN LAW

In my article, “Introduction to the Sources of Ethiopian Law.” published in
the preceding issue of the Jowrnal! 1 expressed the wish that people more expe-
rienced than I would take advantage of that preliminary essay to further develop
a hitherto rathcr neglected field. With his wide experience in legal science and in
the Ethiopian legal system in particular, Professor Krzecrunowicz has fulfilled
that wish in the Journals present issue?

Among his reflections, some deal with the wide field of jurisprudence (which
field for obvious reasoms was excluded from the “Introduction™), others with the
specific field covered by the “Introduction,” and yet others with the far-reaching
consequences which that modest essay could have on the development of the Eth-
iopian iegal sysiem. Reading Professor Krzeczunowicz's comments, this anthor
felt the peed for 2 few complementary remarks in order to clarify some of the
more mmportant issues which might remain obscure to the reader

The definition of "law” and “‘sources of law”

As my colleague himself notes, discussion of the definitions of “law™ anrd
“sources of law™ has been “‘enormous, controversial and partly futfle.”® My intent
is net to follow him orto such ground but merely to enderscore the diversity of
views that exists among legel scholars.

On the question whether law consists of “acts and institutions” or “rules,” &
sufficient number of both continental and Anglo-Saxon authors have in receat
yvears argued the madequacy of a definition of law exclusively built on the concept
af rules* Similarly, the reference to the purpose of law in this author’s ‘definition
would be considered irrelevant by some but an essential element of the definition
by others.® As to this author’s specific reference to the purpose of development,
the term was meant in the broad sense of growth and not 1n the semewhat narrow
sense given to it in referring to €he so-called underdeveloped countries. In the
former sense and when referring to society, it is obvious that the word has an
essentially subjective meaning and that the conception of the means to develop
given society can vary greatly. Fipally, as my colleague states, no socially
recognized organs other than the state can roday create or enforce law. The same
was not true for earlier periods of Ethiopian history, however. 1f we applied to

J. Eth. L, vol. 3 {1945), p. 255. {Hereinafter citad as “Introduction.™)

F. Ech. L., vol. 3 (1966}, p. 621. (Heretnafter referred to 35 *“‘Commeniz.")

Comments, p. 62{.

See for example H. Bekaert, Intraduction a Fefude du droir (Bruxefles 1964), pp. 138-41,
169-71, and 306-33, with many references to continental docirines; see also M, Villey,
“Une deﬁmncn du dreit” in Archives de Fhilozophie du Drolt, Drolt et Histoive (Patis
1959, pp. 48 £ As f[or Elowcllyn and the American realists, at shordt and elear intro-
du.ct‘iﬁn_‘;? their theories can Be foind in €. K. Allen, Law fn the Making (Oxford 1964),
P

On ke funcion of law as an element of {5 definidon, see textbooks sach as Allen,
work cited above at pote 4, pp. 27 ff; G. W. Paton, A Tezxt-Book of .furf.rpmdemt
{Oxford 31964), pp. 21 £
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fourteenth century Ethiopia, for example, a definitior that referred only to state
organs, we would for sure exclude from the field of law many acts and institiwtions
which are wndoubtedly legal®

Turning now to the definition of the sources of the law, I must thank my
colleagme for devoting some part of his comments to the exact definition of “legal™
and “mom-legal,” definitions which limited space preventsd me from considering,
It is hoped, however, that it was clear from the examples mentioned in my article
that “legal™ means productive of law while “non-legal™ means evidencing the law.
As for congsidering Iegislation the only “formally and properly called source of
law,”? this again reflects views which are shared by some but strongly contested
by others.? The same is trug of my colleague’s discussion of the meaning of
custom.?

But this is already too much on the subject of definitions. Let me only
emphasize that the object of the “Introduction™ was to boefly describe, for the
general peader, sources of Eihiopian law spanning five to six centuries. Definitions
had to be found which were useful i that context, even though they did aot in
all cases reflect the legal and pofitical theories of the last fifty years.’®

The sources of Ethiopian law

Let us now consider the Ethiopian law's sources before turning to watch-
makers” problems and trying to set the clock on time. A first comment worth
discussion concerns the relevance of custom in contemporary Ethiopia. As pointed
qut in the “Ietroduction,” this is a fisld in which Professor Krzeczunowicz has
been working for some years.!! ln the “Iatroduction™ I noted only twe points
of disagreement with the views of Professor Krzacmmnowicz. First, the number of
outlets detailed by Professor Krzeczunowicz in his principal essay on this sabject
did not seem to me to jostify his conclusion that the field of custom is severely
or strictly limjied. 12 One can of course argue about the meaning of words such
as “severely,” but I would still maintain my previously expressed view. Second,
some important provisions of the Civil Code, qualified as “transitional™ but
vadid for the present time, were peglected by my colleague in the same essay.
namely Articles 3342 and 3351. That they also provide (for the moment) an
outiet for custom woulkd be difficult to challenge and is in fact not challenged by

4. This was mentioned in the Introduction, p, 227. When dealing with either comparative
or historical techniques, one is bound nol to adhere to terms of reference conceived in
4 DETOW Way.

See Comments, p. 622,
Ber apgain Pekaert, cited zbove it note 4, pp. 169-71 and references to continenial
doctrine. These pages are developad In Part I of Professor Bekaert’zs book.
9, All standard text-bosks, byt for 2 fow posuible cxooptions, refer o “costom™ or, in
Freoch, “la coutume,™ as a source of law. On the other band, the term “customary law™
or “droit conmmier™ is gencrally attached 10 palive law or Jdroit indigene to qualify

tha.t part of African, American or Asian law which was left in force by the colonizing
powers. It is the more 2 mistake because modern studies of colonized societies show
€learly that they knew legislation, case-law of lcgal science as well as custom.

10. See remark in note & above,

18, See the articles mentioned in foomote 17 to the contribution cited above in note 2.

12. See the disoussion of that masterful analysiz in the Introduction, pp. 244-46, and in
the Coments, pp, 62324,

"t

— 63 —



THE SOURCES OF ETHIOPIAN Law

ny colleague. But he slso indicates that ims author’s construction of these
articles is misguided. Having re-read carefully his much more sophisticated state-
ment (whose lapguage obviously could not have been used in an introdection for
the general public), I cannot help feeling that the position stated in the ““Intro-
duction™ and his comments are fully concurrent.

A second point for discussion is whether marriage is an institufion, as
Professor Krzeczunowicz states, or cowld be a contract, as I suggesied, The
arguments in favor of the “is™ are that the agreement is of a non-proprietary nature
and that it is governed by mandatory provisions.'* The counter-arguments are as
follows.

The Ethiopian Civil Code knows agreements of a non-proprietary nature which
still clearly do not establish institutions. For instance, one can agree not fo reside
in or go to a specified place (as long as this is justified by a legitimate interest),
1o engage in or not engage in a certain activity (subject to the same basic limita-
tion), or to dispose of one’s body after death. In each case the purpose of the act
can be, and in many cases will be, of a non-proprietary nature M Could we
therefore conclude that each of these agreements leads to an institution? It seems
highly doubtful that we could.

The Civil Code also includes many atticles relating to marriape which are far
from mandatory but, on the contrary, are permissive within the genetal framework
of the law. (In the same way, the permissive contractnal provisions of the Code
operate only within the framework fixed by the mandatory provisions limiting the
parties’ freedom.) The example given in the “Introduction,” and perhaps the best
ong as it departs so much from the traditional institutional framework in other
legal systems, is Article 627(2), which allows the spouses to determine personal
relations in the marriage contract, When this author stated that the only limita-
ton on that freedom was imposed by Article 636, it was by way of condensing
things which are obvious at a first reading of the Code. The provisions of Articles
638, 639 and 640 (those which the Code expressly forbids o be medified through
the marriage contract) are but the detailed expression of the requirements of
respect, support and assistance mentioned in Article 636. But these limits do not
eliminate the fact that Articie 627(2)} has a distincily contractual fAavour which
cannot be found in the systems where the theory of marriage-institution has been
developed.’* In this respect Professor Krzecrunowicz is pleading the law in the
books and the law in the courts, unfortunately with no references to any of these
sources, while this author has only looked at the law in the Code for the possible
justification of a careful “could.”

13. Sec Comments, p. §25,

14. This point is underscored by Article 9 of the Code, which puts such rights “extra com-
rmercium.™

15 Tn that sense one cannot say in Ethiopian Iaw that the parties to a marriage are ondy
enteting it by the way of sn agreement, but are completely bound by the Code as zoon
as they have entered the asgreement. This impression is reinforced by a provision like
Article 643, which excludes from the mandatory provisions the duty of fidelity. In that
respect, the refersnce to the Penal Code made by our colleague is open to discussion.
The Penal Code clearly decides that there will be no proceedings in the cuse whera the
spouse complaining haz consented to the odulftery, Thus, if the contract of marriage
mcludes a provisjon atlowing the adultery of onc of the spouses, the other one will have
no grounds of complaint under the peral law, as he has consented to it. As a resyli,

one cannot doubt that the provisions of Article 643 of the Civil Code are purely per-
mizsive,
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Another point of contention, this time not pertaining to customary law, con-
cerns the role of family arbitrators. This author has accepied Professor Krzeczu-
nowtcz's invitation to his ntaders simply to read the Code orn this topic, and
nowhere have I found that there are authorities other than family arbitrators who
may decide wpon a divorce: Articie 736, mentioned by my colleague, refers to
cases where decisicns have been made by arbiirators under Article 722 and sub-
sequent articles. The validity of suck decisions can be impugned in court by
interested parties on certain limited grounds under Article 736, but thiz provision
does not modify in any sense the exclusive primary jurisdiction of the arbitrators
so far as divorce is concerned.

As to the enforceability of custom as a reason for its study,'s one could argue
that there are also other reasons for the study of custom. However, this author
would assert that from a lawvers point of view this is the omiy reason for its
study. ¥ costom has no legal significance, it can be left to anthropologists and
athers. For the lawyer it is only as custom is law (whether or not incorporated
in the Code) that it should be studied. This is as true for Ethiopia as for other
counries.

Professor Krreczunowicr argues about the meaning which should be given
to “law” in Article 119 of the Constitution.!? This author asks the reader to go
back to the “Introduction,” where he will find expressed the ideas that case-law
is “non-normative” aud that “preeminence is always given in Ethiopia to enact-
ments onigicating in the exercise of legislative power as represeating the common
will of the nation,”"¥ points which are only stated in another way by my colleague.
The only guestion to be decided is whether the judge can base his decisions on
anything other than legisiation. He of course may not base it on something /n-
consistent with legislation, but judges might enforce custom, precedents or even
legal science if these do oot conflict with the legislator’s supreme will. The fact
that no system of binding precedent has yet been introduced is no decisive argnment
that legislation should be the exclusive “source™ of law. Rather, the abortive
atiempt to iniroduce such & system indicates that the Ethiopian legislator has not
comsidered precedent as distinet from “law™ in Article 110

Finally, io end these few examples of possible remarks on my colleague’s
comments, I would like to consider the case of Muslim law. It has never been my
contention that there should be ™a separate law for privileged followers of another
religion.”™® I said only that Muslim law is still enforeed in this country. No expla-
nation seemed necessary for this siatement, as it is obvious that the bulk of
Muskim law still in force could be considered a possible part of still valid custom
and that, in any event, the existence of Muslim courts is sufficient evidence of the
enforceability of such law. That this is considered a temporary remedy is pro-

16 Ses Comnents, po-623

17. Mdem, p. 526, Then he nearly annpis the offects of his argumentation thmugh his last
foolnote (51}, in which he states that ihe fundamental purpose of the articls iz {otally
different. We would in fact concur with the main ideas reflected in that footnote, but
the discussion berween us would stil cxist on the basis of Article 114, first sentence, which
expresses the ides that judges must decide “in accordapce with the law.™

18, See Introdociion, p. 246,

19, See Comments, p 627.
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able; the “Introduction” was concerned only with the present situation of the
sources of law in the Empire and thus could not ignore Muslim law. As for the
production of Code text books, its importance is perfectly clear; this author is
curreatly working in that direction.®

The legal clock

In the final lines of his essay Professor Krzeczunowicz comes {o the problem
of putting the legal clock back. On the basis of the evidence brought forward in
his comments {of which we have discussed the essential), he imples that this
aathor’s theoretical premises and conclusions may be endangering legal certitude,
which would in this author’s undersianding amount to impeding Ethicpian legal
development. I cannot help feeling that he attributes excessive importance to my
“Introduction™ and more particularly 10 such matiers of academic controversy as
jurisprudential definitions. Om the other hand, custom underiably is still enfor-
ceable in this country. Professor Krzeczunowicz has indeed opened the way to
this conclusion. And I think he would himself agree that the promotion of the
knowledge of custom as it has been defined in the “Introduction” will not impede
the progress of Ethiopian law; if it wouid, one could not see the justificaton
for the development of instiiutions of learning and research that is now occurring
throughout the country.

Jacques Vanderlinden
Faculty of Law,
Haile Sellassie I University

20. He has now in preparation a manual on the law af persons and family in the Bthiopian
Civil Code.
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