NATURAL RESCURCES: STATE OWNERSHIPF AND CONTROL
BASED ON ARTICLE 130 OF THE REVISED CONSTITUTION
By Russel §. Berman®

Tntrodnction

Current interest in the control and conservation of Ethiopia’s natural resources
has brought to light 2 number of fundamental and long standing questions coneer-
ing 1the scope and sigmificance of Article 130 of the Revised Constitution: What
natural resources does the Governament now own? Which of these can it convey?
Arc its conveyances made prior to the Revised Constitution still valid? To what
cxtent can it control the exploitation of natural resources?

An understanding of Article 130, which purports to set forth the general
principles conirolling ownership and use of natural resources, is obviously funda-
mental to any Government involvement in the development of these resources.
But no serious effort has vyet been made to deal with the vague and elusive
phrases of this article. A broef review of available decisions jmdicates that
the courts have, at best, avoided the few opportunities for interpretation which
have thus far arisen. Now, however, His Imperial Majesty’s emphatic directives
and the inevitable demands of national planning and economic progress have
prompted the preparation of extensive new Jegislation and the proliferation of
schemes dealing with natural resource development. Thus, it appcars that the
tirie has finally come for an earnest attempt to understand the theoretical basis
of Ethiopian natural resources law. It is the aim of this paper to make such an
attempt. :

A cautionary note must at once be sounded, for there is danger of falling into
pious apd unreal abstraction in putsuing the skeichy and highly theoretical sort of
analysis which is all that the lack of information about Ethiopian constitntional
origins and proper modes of constitutional interpretation currently permits, This
dznger may be diminished in some measurs by its recognition. Evem so, the
preserit essay can ke no more than an initial reference point for the really serious
vonsideration of lzgal problems pertaining to natural resources which will ultima-
tely be demanded by the critical importance of these resources in the overall
pregram of national development.

General Interpretation

Article 130 of the Revised Constitution reads as follows:

{a} The natural resources of, and in the sub-soil of the Empire, including
thoze beneath its waters, are State Domain.

(k) The patural resources of the waters, forssts, land, air, lakes, rivers and
ports of the Empire are a sacred trust for the benefit of present and
suceeeding generations of the Ethiopian People. The conservation of the
said resources 15 essenlial for the preservation of the Empire. The Impe-

* Eegal Staff, Office of the Prime Minister, Imperial Ethiopian Govermment.
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rial Ethiopian Government shall, accordingly, take all such measures as
may be necegsary and proper, in conformity with the Constitution, for
the conservation of the said resources.

{¢} None of the said resources shall be exploited by any person, natural or
juridical, in viclation of the principles of conservation established by
Imperial Law.

() Al property not held and possessed in the name of any person, natural
or juridical, including all land in escheat, and all abandoned properties,
whether real or personal, as well as all products of the sub-soil, all
forests and a)] grazing lands, water-courses, lakes and tafritorial waters,
are State Domain.

i. Scope of the Term "Natural Resonrces”

The first and most obvious question to be asked is. "What are patural
rescurces?” Comparable provisions in the constitutions of some other nations
avoid this question by specifying particular resources.’ The term “satural reson:-
ces” is itself peneric and does not have a gencrally accepted legal definition.
In the absence of any guiding jurisprudence the bounds of its definition must be
left almost entirely to delimitation by legislative and judicial decision. This
vagueness does mot, however, forestall further analysis, since there are certain
classes of resonrces which can safely be assumed to constitute “natural resources.”
For purposes of this paper these classes are confined to three: (1) minerals,
(2) forests2 and (3) wildlife, all of which have been chosen primarily because they
are or will shortly be the subjects of legislation and, generally, because they are
of the most immediate legal significance, Furthermore, questions relating to such
other obvions classes of natural resources as land and water raise problems of
utilization, conservation and technical and agricultueal policy and reform which
are far bevond the intended elementary scope of the present analysis; considera-
tion of such other resources here will only be incidental to the general mterpreta-
tion of Article 130.

2. Significance of the Term “State Domain”

As to these three categories of natural resources the following questions may
be set forth as a starting point for discussion:

(1) Does Article 130 require the tolal and inalienable ownership and control
by the State of all of these resources, or does it permit all or any of them
to be controlled by private persons?

(2) If Article 130 does nor require total State ownership and control over
these resowurces, then what Is the extent of Siate comrol over them where
they come under the ownership or immediate control of private persons?

1. Ses constifons of, ep., Argentina, Artiele 40; Burma, Article 219; Greece, Aricle 1T;
A, Mexice, Article 27; Syria, Armdele 2107); Venezuela, Article €K17), all as contained in
A Peasles, Constitations of Nations (2nd ¢4, 1956).

2. Ethlopia's first <xtensive forastry legislation was recently promulpated following many
vears of preparation and sericus debate. See State Forest Proclamation, 19635, Proc
No. 225, Neg. Gary, vear 24, no. 17, Private Forests Conservation Proclamation, 1965,
Proc. Mo, 227, ibid.
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To begin with, the broadest possible reading of Article 130, taking the English
version of paragraph (a) of the article in isolation, would Impose absolute and
inalienable State ownership of all natural resources within the Empire. As'will be
demonstrated below, this reading 15 not fully supported by the Amharic version,
but it has apparently acquired a certain ready acceptability which shoold be
refuted. To begin with, so sweeping an interpretation is altogether unwarranted
and unnecessary in view of past practice both within the Empire and in other
countries and, more particularly, the tenor and wording of the Constitution jtself,
Mareover, the establishment of a single inflexible rule would be wholly unrealistic.
MNarural resources are nof intrinsically subject to any paiform: governing principle,
Different natweal resources are necessarily used in differeat ways go that
vast and diverse bodies of specialized law develop in respect of each of them.
In the Enited States, minerals in the Iand are owned by the land owner.? In many
of the less developed countries they are owned by the state.t Finally, if private
ownership of land or ahy patoral resource at all is 0 be possible in Ethiopia, then
the provisions of paragraph (a) of Article 130 cannot be taken at face value but
must somehow be limited and vaderstood in a broader context

It seems an inescapable conclusion that paragraph (a) was not intended to
confiscate every scrap of privately owned land in the Empire. Private ownership
and exploitation of fand is a basic tenet of Ethiopian society, and the Constitntion,
including Article 130 itself, is ripe with references and implications to the conrtin-
uing private ownership of land.s But paragraph (a) certainly doss clagsify some or
all “natural resources™ as “State Domain.” The development of a theoretical
undersianding of this concept of State Domain is the first step in the further
anzlysis of the problems already set out.

The term *State Bomain™ as applied to natural resources seems to have been
imported from France, where the concept has been highly developed. It follows
tbat the French uses of this term will provide heipful points of reference for
Ethiopian Iaw, though they certainly cannot be binding or conclusive.

In France the domain of the State is today divided into public and private
sectors. The public domain is comprised of that property owned by the State
which is devoted to public use. The private domain is comprised of that property
owned by the state which is “... of the same kind as that of private persons,™®
This distinction between the public and private domains of the Stats is implicit in

3. American Jurisprudence, wol. 36, “Mines and Mincrale” sec, 6, p. 235,

4. Sce, eg., the constilutions of Argenting, Bunms, Mexico and Syris, cited above at note 1:
Laws of Kenya, vol. 6, Mining, Chapter 308, sec. 4; Laws of the Federation of Nigeria
and Legos (1938), vol 4, Mioerals, Chapter 121, sec. 3(1); and penerally, pp. 1-2 of
unpubjished commentary Lo the Mining Code of Saudi Arabia, 1963,

5. See paragraphs (b), {c) and (d) of Article 130; paragraph (d) of Article 31; Articlos 43,
44 and 60; Civ, C,, Title VI and Titlc VII passim. Arguments in sepport of this agsump-
tion are advanced throughont the present essay.

6. M. Planiol, Treatise on the Civil Law (11th ed, 1939) {iransl. Louisinna State Law Com-
miziion, 1859, sec. 3080
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Eﬂﬁﬂpiaﬂ law, presumably having been carmmied over from the French sources of
the Civil Code of 1968.7

Under modern French law the essential characteristic of property in the
public domain is that it is neither alienable nor prescriptible. Thesa restrictions
stém from the ancient principle that it is pecessary “to protect the imamediate
possessions of the public and mainly its means of communication . . . ageinst public
encroachment or povernmental inefficiency. Ever since Roman days the res
prblicae have been extra commercinm.™?

Such restrictions did also at one time affect the privale domain, but this was
due no: to overriding considerations of public interest but rather to a need
“to obviate the ruin of royalty at a time when taxcs could nol be freely increased”
and when property belonging to the King, property which was i effect “private
domain,” had to be closely punarded.? This need has Jong since disappeared and the
restrictions with it. The Ethiopian Civil Code, in its turn, now provides that
property in the public domain is inalienable!® and subject neither to “possession
in good faith” as regards corporeal chattels nor to usucaption as regerds Immov-
ables.!! But these limitations apply only in respect of the public domain and not
io “oiher property belonging to the Stare.”12

The practical distinction between property in the public domain and property
in the private domain thus settles on this issue of alienability — the right of the
State to dispose of the property. Classification of State properly in one or the
other of these categories alters the pature or extent of State controt over that
property only in his respect. Even when property has been classified within the
private domain, nothing either compels the State to sell the property or prevents
il from seiting limiling coaditions in respect of any sale which it chooses to make.

Given the existence of the private domain in Ethiopian law it is possible 1o
formulate the following first premise for an undersianding of Agiicle 130: The
classification of natural resowrces within the State Domain does not compel the
retention of these properties within the State Domain. In other words, private
ownership of natural resources is at least possible even under the broadest reading
of this provision of the Revised Constitution. For, if properties within the private

T. Article 1444 of the Civil Code provides in part that all state property other tham property
in the public domain “shall be subject to the provisions [of the Code] releting to property
privaiely owned" This defines the privatc domain, Acticles 1145-4% then deseribe and
distinguish property in the publie domain: Article 1445 deelares that the public dotnain
includes property “left at the disposal of the public” or “destined to a public setvice. ..
snd principally or exclusively adapted to the publle service concerned.” Asticle 1446
declares that particuiar properties, including roads, seashores and cettain buildings, aro
patt of the public domain.

B.. Planiol, work cited above at note §, sec. 3068,

9. ibid. In Ethiopia, certain Crown properly is still protected in much this way. See, o,
Article [%b) of the Revised Constimtion, which declares “realty registersd in the name
of the Crown™ 10 be inalienable. Such property docs not teday fall within the State
Domain but comprises a wholly separate, and distinet catepory, which is ordinarily
referred to as the “Crown Domain® or the “Impearial Dromain,”

10, Art 1454,

11. ArL 1455,

12, Art, 1444(1),
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domain are alienable, they can be alienated to private persons and private gwner-
ship must follow. To (he extent that such properites have been alienated, paragraph
{a} can be reduced to a statement of the theoretical origin of all ownership of
iatural resources with the State. Or, if the word “ownership™ is tendentious in this
comtext, it may be better 10 say that the State does itself in theory coatinee to
“own"” all natural resources but that it conveys to private persons limited rights
in property which are equivalent to practical ownership, retaining only its residuary
rights to the return of the property pursuant.to paragraph (d) in the "event of
escheat or abandomment.?

This practical ownership, this bundle of rights equivalent to ownership, has
been and may yct again be lawfully granted to private persons in respect of State
properties in the private domain. Article 1454 of the Civil Code provides that
even property in the “public domain™ may be alienated upon passage of a special
law excluding the property from the public domain. Furthermore, Article 31(d}
of the Revised Constitution provides that the. Emperor “makes grants from
abandoned propertigs, and properties in escheat, for the purpose of recompensing
faithfn! service to the Crown.” Then, the conservation Janguage of paragraphs (b)
and (c) of Article 130 itself certainly implies exiensive private use of resources.
And the language of paragraph (d), the words “not held and possessed,”™ “in echeat”™
and “ghandoned,” clearly assume continued private ownership of land. Thaus, the
Constitution, the Civil Code and the very nature of the Ethiopian economy seem
inevitably to demand private “ownership™ of land, and land is the most basic of
all natural resources.

Taking these things into account, it tequires only a very short step from: the
suggested first premise, that private “ownership™ of mataral resources is possible,
to the following second premise: Any grant fo any person of lund or any other
natural resource lawfilly made by the State and generally accepted as having been
so made s valid and effective. the State retaining at fost, certain residuary rights
which are less than ownership but sufficient to permit suwch land or natural
resource to remain part of the State Domain in satisfaction of possible reguire-
menis of paragraph (¢). A corollary to this second premise must be that: Grants
of natural resources made by governmental and iribal outhorities prior fo their
amalgamation in the present- Ethiopian State were confirtned by the Stafe az of
the time of the accession of these authorities thereto and are as volid a5 such
promts subsequently made by the present State®

13. The theory of residual state ownership finds particular suppert in the Ethiopian fradition
of fendal land terure. While the principle itself has long since beem abatidomicd in
practice, it seems to be generally accepted by stholars that ali land in the Empire was
theorztically held of the Emperor and at his pleasure, reverting to him ix-the cvent of
fallure of the tenamt to provide adequate servics or loyahty. See B, Ullendwf, The

- Ethiopians (1960), p. 187; E. Pankhust, An Infroduction to the Economic History of
Ethiapa (1%61), p. 179, ' A I

14. Bt seerns, fair to assume that sl privately owned land in Fihiopiz was at voe e
conveyed by such & pgrant. The existeoecs of susch a convevance would probably bo
extremely difficult o prove in 2]l but the most recent cases, so that a proper rule would
bave to presume the grant iz all cazes of doubt The reles on “prescription® or *nsucap-
tHen” would undoubtedly support such & presumption; see text accompanying note 36
bolow and the present law on this sabject, Civ. C., Aris. 1168-6%. For the sarher ruks,
¢f. The Presctiption Proclamation in Civil Matters, 1948, Proc. No. 97, Neg. Gar,
year 7, no. 6, particularly Arts. 16-22. ‘
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As already indicated, however, the praceding argument stemming [rom a broad
reading of paragraph (a) is based on the English version of Article 130. This
argument may in fact be soperfluous. If a single comma were omitted so that the
first line of the paragraph read, “The natural resources of and in the sub-soil of
the Empire, iocluding those beneath its waters, are State Domain,” the paragraph
would be reduced to 2 mere declacation of State ownership of sub-soil resources,
excluding land, forests and wildlife. This would eliminate the need for cxtended
specuiation about theoretical quahtms of the State Domain which the actual
punctuation of the Exnglish version unfortunately seems to reguire.

Happily, there exists a substantial possibility that the published English version
is in error. Im fact the Ambaric version of the article, which should be definitive,
probably confirms the English' reading of the paragraph without the comma.
Re-translated into English, the Amharic version of paragraph (2) reads roughly
15 follows:

Those resources existing in the land of the Empire, including those
beneath the waters, are State Domain.

Also, carlier Englisk drafts of the article as prepared by the Commission on
Constitutional Revision include the following openmg sentence :

The natural resocurces ir the sub-soil of the Empire, in its forssts,
and in, of and beneath its waters, as well as the air, lakes, ports and
forests, are a sacred trust for the bepelit of the present and succeeding
generations of the Ethiopian peopls,is

The remaimder then proceeds substantially as does the present article. The
change to the present version seems to indicate an inlention to isolate sub-soil
resptrces from the other patural resources mentioned, arguably leading to the
conciusion that paragraph (a} does apply only to the sub-soil. Perhaps the entire
problem could be resolved, or at Ieast better undersiood, by further research into
constitutional origins. For the preseat, however, such research is not possible.

Particular Natural Resources

It remains now to enter into more detailed consideration of the proper scope
and limitations of State control over certain npatural resources. It must be made
clear at the outset that varying demands compel varying conclusions and, in short.
that not all resources should be subject to the same treatment and legal status.
The questicas of most immediate importance in respect of each of these particular
resources differ, so that the examinations which follow are neither parallel in
reasoning nor identical in conclusions. The differences and their causes should
become clearer as the discussion proceeds.

. Minerals

The authority of the Government to coatrol the exploitation and conservation
of minerals would appear gemerally to be vinlually complete. The caperience of
other countries seems here to support the broadest possible reading of Article 130
that an owner of land has no significant rights of owuership in respect of the
minerals cootained in the land.

15. Draft of February, 1954,
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Again, analysis may properly begin with reference to French law. Ownership
of land in France. as in the common law countries, includes, at least theoretically,
the minerals in the sub-soil!® The extent of private ownership of minerals in
France has, however, been comsiderably narrowed during the past hundred and
fifty years, so that at present it comprehends only the right of the owner of land
to collect a “surface rental™ in respect of underlying mineral concessions. While
in theory the ownership of the soil stll “extends indefinitely in depth,”V the
effect of various laws has been “to make & mine a picce of property distinct from
the surface and to ordain that it is no longer at the disposal of the owner of the
land."18 ‘

Udglitanan considerations have forced this distinction. Since ore bodies do
not coingide with the borndaries set nwp for surface rights, there would be great
obstacles to mineral development if exploitation were to depend upea the will of
individual owners of surface rights, This is especiaily true where plots of land are
relatively small as in France. The Siate, desiring a systematic and economic
exploitation of its mineral resources. has been forced to assume control over these
resources and, when & mining lease expires, now takes over full ownership of the
relevant mincral rights in its own behalf,1¥

Article 130 would, in light of these developments, seem 1o have sought Lo
make explicit in Ethiopian law what is already implicit in French law. While the
common law approach stifl retains i full force the concept of private ownership
of minerals, it seems obvious that Article 130 was intended to assimilate the French
approach. The same utilitarian ¢oasideration would appear 1o have been relevant.
Certainly there is greater likelihood of successful mineral exploitation in Ethiopia
under Government control than under individoal private auspices. This is not
merely a question of the size of individual land holdings. The Government has
greater access to investors and technically competent people, greater capacity for
promotion, and sironger mmchnation io vhlize or assure the uulization of thess
resources for the national and public interest.

In addition, legal and economic theory aside, past practice and pelicy in
Ethiopia would sppear conclusive of the matter in themselves. As already mdicat-
ed, the Government has freely undertaken to gramt concessions over minerals,
and numbers of such concessions are presently in existence. The power to grant
these concessions, which mmust rest on ownership of the micerals, has well docu-
mented sopport in Ethiopian mineral legislation of the pre-constitutionzl era.
An Imperial Decree of the 18th April, 1928, provided that:

All wealth of the sub-soil of Ethiopia is state property and in con-
sequence bevond the power of disposal of the land owner ... There
are assimilated to mines, from the point of view of the decres, the
beds of minetal or fossil substance susceptible of special use, with the
excepiion of building materials which may be freely disposed of by the

16. Planiol, work ¢ited above at notc 6, sec. 2391
17. Ibid.

LS. Ioid., sec. 2394
15, Ibid.
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land-owner ... The exploration for all minerals in their patural beds

is permitted only to those persons or companfes provided with a

“permit of exploration™ granted by the Ethiopian Govermment.?
1t is not entirely clear whether this Decrse remains in force, but it certainly ought
to be a powerful directive for interpretation of Article 130, Itz substance was
apparently further confirmed by Imperial Decrees of 28th November, 1929 and
5th December, 192921

It does remain possible to argue that the State has in the past conveyed to
private persons the full measure of jts ownership of certain mineral deposits.
1f minerals are within the private domain this possibility cannot simply be
dismissed. It might therefore be useful to maintain that minerals are rather in the
public domain. That position, however, is not easily defensible in the light of the
Civil Code provisions defining and describing the public domain.?* Mereover, it
might even be legally inconsistent with any exploitatian at all of minerals by private
persons. Clearly, some further research into this guestion is merited. Since, how-
ever, the Governmeni policy of granting concessions for, tather than ownership of,
minerals is of relatively long standing, there are unlikely to be any claims to
ownership of minerals founded on modern grants. As te historic grants and rights
appertaining to ownership, it can be fairly assumed that the Ethiopian economy
having been traditionally based chiefly on agriculture and only marginally on
mining, concepts of land tenure and ownership have had to do only with use of
land or soil for agricultural purposes. The right to exploit resources in the “sub-
soil” would not very likely have been relevant to the traditional Ethiopian concept
of land owaership.?? So, it is practice rather than theory which justifies a general
assumption that the Ethiopian State now owns all mineral resources within its
boundaries, subject to a dim possibility that private ownership of minerals may
exist in a few cases on the basis of previous agreements. '

It must, however, be noted and emphasized that the Decree of 18th April 1928,
quoted above, does clearly provide for a single general sxception to total State
ownership and control of minerals: “building materials™ or, less grammatically but
more commonly. “guarties.”

This is a wecll-established cxception in the law of France, where the owner
of 1and has complete freedom to exploit quarries thereon.?* Returning to their

20. Bxcerpted in the preambla to the Proclamation for the Control of Transactions in and
Concerning Gold and Platinum, 1944, Proc. MNo. 67, MNeg. Gaz., year 3, no. 11. The full
text 35 reproduccd in A, Zerves, L'Empire d'Ethiople (1930), p. 306,

2§. Excerpted z:s indicated, note 18, The full text of the Detrre of 29th Movember, 1929
appears in Zservos, work cited above &t note 20, p. 303, ‘

22, Artz. 144547,

23, Limited research has failed to reveal documcntary support for this contention, which the
Bmperec's historically paramount position in respect of land tenure and “ownership”
woald seem to make incvitable. Article 1209 of the Civil Cods now provides for prvale
ownership of sub-scil rights only lo the “cxlent ncoessary for the use of the land,” and
it would scem that something like this would have been intended in past grants of Iand
ownership. The practice {n recent yearss, oven befors promulgation of the Revised Cons-
titution, has been to confer mineral concessions rather than cutright ownership of
minerals. Sece, eg., the decrees oited above at notes 20 asd 21 and copies of varions
lt;%ining cjfances_siﬁns dating as early as 1899 incladed in Zervos, work cited above at note

. F'F'! I—IB-

24. Planiol, work cited above at note 6, sec. 2399,
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original premise, that ownership of land extends indefinitely in its Jepth, the French
have not derogated from the liberty of owners as regards quarries, No concession
or permits from the State are reguired for the exploitation of quarries. State
control is confined to government inspection and the reguircment that the owner
of land who desires 1o open a quarry declare hig intentiop at the town hall.2

There is good reason to interpret Asticle 130 as creating substantially the
same sitwation in Ethigpia. To begin with, the public interest in developing
quarries is not so great as the interest in developing other minerals and doss not
require the same degree of State control. Nor is there the same concern of society
as a whole in the proper exploitation of quarries. The area required for their
development is small. Their exploitation is dependent neither on large outlays of
capital nor on the extensive construction of underground works, which would
decrease the likelihood of such exploitation by owners of lands: indeed, private
ownership may actuzlly favor their increased use in private construction. Further,
quarries are neither as rare nor economiczlly as essential as other minerals. And,
finally and most conclusively, quarries are usually found at or near the surface
of the earth and may actuzally even comprse the Iand or soil itself. So, from
a policy point of view it seems entirely reasonable that quarries should be desred
assimilated rather to the soil than the sub-soil, and should, therefore, belong to the
owner of the soil.

This position is somewhat more difficult to maintain on sheer Iiteral analysis
of the English versions of paragraphs (2) and (d) of Article 130. But it does derive
some guppaort from the express stipulation in paragraph (d) that “products of the
sub-soil™ are State Domain. The implication s clear, though not entirely per-
suasive, that the stipulation of products of the sub-soil necessarily excludes the
products of the soil itself, such as quarries and, with additional arguments set
out below, certain forests. Put another way, the specification of particular natural
resources under parsgraph (d) mught be intended to bring these under the actual
and not merely the previowsly suggested theoreticl “ownership” of the state.
If .this approach is at all acceptable it provides an explanation for the otherwise
apparently useless repetition in paragraph (d} of the principle already stated in
paragraph (a).

A much stronger argument for such an interpretation can be made by holding
to the narrower Amharic version of paragraph (a), already referred to. This version
would classify as State Domain only those resources existing in the land; and it
can be argued that quarries are rather “of” the land than “in™ it. Ignoring the
unwelcome punctuation of the English version, supporting reference for an inter-
pretation of the Amharic word marer may usefully be made to the eguivalent
English term “sub-soil.” The Ambaric phrase b'marer wust, “in the land,” may
then be said to mean “of and in the sub-soil,” excluding the soil itself and, conse-
quently. quarries.® This is admittedly a self-serving method for evading the
difficulties posed by the English version, but it does have at least a Limited
theoretical validity and the manifest virtue of simplicity.

25, Fbid.

26. This can be dome on a theory of interpretation apalogous to the venerable “pargle
evidence" principle of the common law, which hofds that external statements and writmgs
cannol be used o vary the express content of a document. but may be uiilisad to
clarify the meaning of certain words and to explain the intention underlying the words
used in the document where this is not clear on the face of the document.
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‘There is at least one further argument in favour of the interpretation here
suggested : Setting aside some highly guestionable court decisioms, thers seems to
have been no law previous to the Revised Constitution which purported to deprive
land owners of righls over quarries. On the contrary, the above-mentioned Decres
of 18th Apiil, 1923 specifically exempted “building materials” from State owner-
ship, Articles 43 and 44 of the Revised Constitution stipulate that “life, liberty or
property” may not be taken “without due process of law™ and that “No one may
be deprived of his property™ except upon “ministerial order issued pursuant to the
requirement of a special expropriation law... and except upon payment of just
compensation.” If Article 130 did make Stale Domain of quatrries 1t would have
worked a confiscation of property inconsistent with at least the spirit of these
provisions.®” While this is by no means a conclusive basis for interpretatien of
Arlicle 130, it musi be considered unlikely that one provision of the Constitution
should work in contravention of the principles established by its other provisions.

The suggested distinction between quarries and other minerals is not wholly
comsistenl with various judicial decisions confirming the power of the Imperial
Highway Authority to “take by eminent domain any privately owned lands for
public use and fix the compensation for any buildings, crops, vegetation or other
fixtures on the lands so taken.” The theory behind these decisions appears to be
that the Highway Autherity Proclamation does not gpecifically state that compensa-
tion must be given for the taking of stone, sand and other building materials or
yuarrics, 2

The eminent domain or ¢xpeoprialion power given in the Proclamation has,
in fact, been effectively negated both by the above-mentioned Article 44 of the
Revised Constitution, imposing specific expropriation procedurss and requirements,
and by the further procedures and requirements contained in the expropriation
provisions of the Civil Code”® Ewen if Article 44 did not retroactively invalidate
the statutory provision conferring this broad power on the Highway Authority,
because Article 122 states only “future }egislation ... and acts™ inconsistent with
the Revised Constttution are null and void, it would seem that any expropriation
proceedings initiated in the cxercise of that power after 1955 should be reguired
to conform to constitutional standards.’® In any event, the broad repealing article

27. Of course, it is not possible for a part of the Revised Constitution to be “unconstitu-
tonal,” and as a matiter of legal analysis it iz not difficult to recomeile the broad inter-
pretation of Article 130 with the language of Articles 43 and 44. A necessary badis for
& vlaim under the latter articles iz that the property taksn have Belonged 1o the persop
asserting the clajm, If Article 130 is interpreted as, in effect, excluding namral researses
from the realm of prvate property, there could be ne unconsfimtional “taking™ of
such property. However, this line of ressoning merely onderlines the concinsion that the
broad interpretation of Article 130 would subvert the spirit of Ariicles 43 and 44.

28. Highway Authority Proclamation, 1951, Proc. No. 113, Neg. Gar., vear 10, no. 5. For
detitions, see, 2g., Ayanz Woyessa v, Imperial Highway Aotherity {Sup. Imp. Ct,
Feb, 6, 1538) {vopublished); Lellssa Beyenc ¥. Imperal Highway Authority (Sup. Imp.
Ct, 1856, Civil App. No. 47547} (unpublished): but of. Imet Tsigne Wolde v. Imper{a]
Highway Authoty, (H. Ct, 1956, Givil Case No. 857/47) (unpublished), as confirmed
by Supreme Tmperial Court, Civil Appeal No, 137748 (onpublished).

29, Artz. j460-88,

30. Unless, perhaps, post-1955 acts performed purstant to 2 pre-1935 statute were considered
also to be inzulaled from constitutional restrictions by the limiting word, “futore in
Article 122, Bze R. Means, “The Constitufional Right {0 Jodigial Review: Threshold
Questions,"S, Eth, L., vol. 3 (1966}, pp. 175, 179 ef seq..
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of the Civil Code should conclusively have foreclosed further exercise of the power
by removing the statwtory provision altogether.?!

Of course, the supgestion that expropriation proceedings are required for the
taking of quarries ncoessarily assumes that the quarries to be taken are private
property. Oaly in a single instance bas a court suggested otherwise,® and the
reference in that case was entirely gratuitous. But the courts seem to have upheld
the need for and power of expropriation only as to the land necessary for the
exploitation of quarries and not for quarry materials themselves. The best that
can be said is that the cases are inconclusive. And since the varying positions
taken by the courts have derived from the presumed existence of a power so broad
that it can no longer be validly established nor persuasively argued to exist, thcjr
should be disreganded.

Article 130 should tentatively, then, be read as excloding from Stats owner-
ship those natural resources of the Empire which are part of the soil. I existing
private ownership of the soil is accepted on the theory of interpretation of para-
graph (a) of Article 130 already advanced, then the definition of the ownership
of land as inclusive of quarries is an accepiable refinement of that theory on the
considerations here outlined. If land is part of the State Domain only to the extent
of residuary rights remaining after the land itself has been conveved to a private
person, then any such privare person possesses the right to use quarties within
the laad, such quarries being, legally. part of the iand and not iotrinsically distioct
from it as, at least for theoretical purposes, are other minerals.

In summation of the significance of Article 130 with respect to minerals,
a reasonable view might incorporate the following principles :

(1} Mineral resources fall into rwo classes:

{a)y minerals in the swb-soil as to which State ownership and control may be
assumied to be complete and total, although private ownership of such
minerals is at least a theoretical possibility: and

{b) quarries, which are theoretically part of the soil and whose ownership is
therefore not intrinsically distinct from the ownership of swface and land
rights generally.

(2} The State may grant concessions for the exploitation of minerals and even

the ownership of the mineraly themselves. Policy favors the grant only
aof concessions.

(Y Foresis

While the extent of State control over most minerals is reasonably clearcut and
definite, issues of ﬂwnsrsiup and rights in and over forests present more ¢complex
problems. The first question to be raised in determining the legal extent of State

31. Civ, C, ArL 3347, as applied to Artz. 1460-38 thereof; sec genenally, G. Krzeczunowics,
A Nﬁw Legislative Approach to Costomary Law: the “Repeals™ Provisiona of the
Ethiopian Civil Code of 1560." J. Eih. Studies, vol. 1, no. 1 {1963}, p. 5T.

ax ;ﬁm Tadesse v. Tmperinl Highway Authority (H Ct. 1948 EC, Civil Cast) {unpubli-
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coairol over forests is whether Article 130 was intendsd to convert them all
to State Domain.??

The earlisst important expression of concern for the forests of the Empire
in modern times oceurred during the reign of the Emperor Menelik T, The
recognition of the forests as productive timber resources for the national economy
was then [irst secured.

Menelik emploved foreign forestry experis and set up the first self-
contained and comscquent forest policy in the ¢country when he liberated
the forests from their subjection to agricultural purposes and declared
all forests including all trees on private lands State property.®* (Em-
phasis added.)

This apparent attempt 1a bring all Lrees and forests inte what would now be
the State Domain was certainky only partially successful. While notable advances
in the protection and reforestation of the country were made during the Emperor
Menelik's reign the oature of individual concern with preservation of righis of
ownership and the relative weakness of the central government made the projected
confiscation of property voworkable. Such a plan even loday remains impracticable
since, if applied, it would discourage any private reforestation or conservation
efforts on the part of land owners, who would seem te face the loss of the use
of any property where forests were permitted to grow. To be fair, however, it is
not really clear that this early plan was intended to go so far. Accordingly, it is
appropriate for present purposes to accept it primarily as an expression of
concern over & still significant problem: the preservation of Ethjopia’s fast
diminishing forest resources.

It appears, though, that the broadest reading of Article 130 wounld amount
to re-epactment of the unworkable law of Emperor Menelik’s tme. For even if
forests can be excluded from all but the *‘theoretical”™ State Domain on the
reasoning already advanced in interpretation of paragraph (a) with respect to
ownership of quarries, nevertheless paragraph (d} again specifies (hat “forests™ are
part of the State Domain. This further specification must, as alrcady supgested,
have some additional significance, most probably that the items specified are to
come under the actual and not mercly the theoretical “ownership™ of the State.
There are, however, at lsast four counter argumenis to support a reading of
parapraph (d) which wonld not make “State property™ of “'all forests including all
trees on private lands.”

First, it can very plausibly be urged thai the term “forests” means only
“virgin™ or naturzl forests, and docs not include forests created by man. — Indeed,
there are substantial problems presented in attempting to define just what consti-
1utes a forest. — Strictly speaking. trees cultivated by man for commercial purposes

33. The practical apswer Lo this question has already been provided with the recent enactment
of the thres forestry laws cited above at note 2. These laws are based on the conservation
power specified n paragraph () of Article 130, and jr presuming the exiztence of
privataly nwnedfar:ststhcyrendermommmtqnuumofmtrnmﬂu The text
anzalysis serves chicfly to justify the legislative interpratation and procesds alnmﬂ entirely
on theoretical grounds.

34. Imperia] Ethiopian Goverement, Miniziry of Agriculture, Second Five Yeer Development
Plan (196247}, p. 6. (Emphasis added.)
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are rather “friuits of the soil” than a natural product or capital element thereof;
consequently they are not 8 notural resource.® An interpretation along these lines
musi be accepted if the State is to encovrage rcforestation amd conservation efforts
by private land owners.3®
Second, i strictly verbal approach fo paragraph (d) makes it at least arguable
that the phrase “All property not held and possessed in the name of any person”
governs all the later words of the paragraph so that only fotests not held and
possessed in the name of any person are State Domain. But this argument is
teracus at best. The plural verb “are™ indicates that the phrase in question is
merely the first in what is apparently a list of various kinds of property comprsing
the State Domain, so that the phease does not govern and is not just further
elaborated and defined by the rcmainder of the paragraph. Surely the paragraph
was not meant to convey that oaly thosc lakes and territorial waters mot held or
possessed in the name of any person are State Domain. ™
_ Third, if, as seems likely on the basizs of the extended arguments which
follow, forests- within the State Domain are alienable and prescriptible, then those
virgin forasts whick, under the literal impact of paragraph (d), are at any time
ineluded within the State Domain can still be sold or granted in accordance with
any law on the subject, or granted by the Emperor under Article 31(d} of the
Revised Constitution. And if forests within the State Domain ¢an be granted or
sold io private persons under the present Constitution, there is no reason why they
could not have been properiy granted or sold prior to adoption of the troublesome
provisions of Article 130.

What Article 130 comes down to then is that virgin forests properly granted,
conveyed or confirmed to private persons by the State, whether before or afier the
coming imto effect of the Revised Constitution, are the property of such persons.
All other virgin forests are State Domain.

This analysis leaves aside the highly complex problem of usucaption of such
forests but does provide at least a starting point for consideration of that problem.
Since usucaption under the Civil Code requives as one of its elements the payment
of land taxes for fifteen vears,3 there is a strong case to be made that in accepting
such payments the Government acknowledges the taxpayer’s right to the property
and thus provides him with a kind of grant.

Fourth, and in support of the three previous arguments, it can be argued with
respect to all forests deemed to have been privately owned as of November 4, 1955,
that since forests have in fact remained under private ownerzship afier Emperor
Menelik’s decree, Article 130 cannot be interpreted as a possible further attempt
to confiscate them except by doing violence to the spirit of Articles 43 and 44 of
the Revised Constitution.® The expropriation law referred 1o in Article 44 as the

35, Planiod, work cited above at note 6, sec. 2790, and see generally Encyclopaedie Dalloz-
Dreit Civil, vol. 2, “Fruits - Arbres,” paras. 45 et seq.

36. Sec Aft, 5(2), Private Forests Conservation Proclamation 1955, cited above at note 2,
requiring the cwancrs of private forests to obiain a permit for exploitstion culy whers
such forests aro natural forests or are to be exploited for commercial purposes.

37. Bee Civ. C., Arts. 1228-56, and the Mariime Proclamation, 1953, Peoc. No. 137,
MNeg. Gaz., vear 13, no. 1.

38, Are 1168,

39. See ootes 27 and 2% above and accompanying texL
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necessary basis for the taking of privatc property appears in part in the Civil Code
of 1960 and siipulates that property may be taken only where “required for public
purposes.”*® Respect for the rights of private ownership compels the conchisien
that no property is really required for a public purpese where the owner is capable
of fulfilling and does, when 5o tequested, in fact fulfill by himself any interest of
the public which might otherwise conceivably justify the taking of that property.

For the present, however, all these arguments are academic. No one seriously
contends that the State has Lthe right to take private forests without paying compen-
sation, or that such taking is or will be generally necessary with or without such
compensation, Specific instances where the needs of comservation may m fact
require the confiscation of private forests ender 2 proper law will be discussed
below.

In any case, Article 130 does clearly indicate that foresis on land owoed by the
State are State Domain, just as are those forests on land which may come to the
State by escheai or abandonment. The second important guestion to be raised in
connection with forests 15 whether forests within the Stale Domain must remain
there, In other words: Do Srate forests belong to the public domain or 10 the private
domain, as those iwo cafegories have so far been explained?

In France, State forests are inclinled within the private domain. The explana-
tion for this is reasonably straighforward ;

“Formerly, great importance was attached to the preservation of the great
trees of the forests, principally for the upkeep of the Heet.... And forests were
one of the main sources of royal wastage because it was always easy to make
money ont of them and 1o find purchasers for them."!' Thus, some forests, the
former personal possessions of the King, came to be owned by the State and to
compaose part of the “private domain,” But there was po essential communal or
public purpose — other than the maintenance of the navy. which has now long
ceased t0 have need of wooden masts and hulls — which required State ownership
of all forests. While the Stale did succeed to the former royal domains, iscluding
the royal forests, as successor (o the monarchy and as a matier of pourse, it neither
succeeded to not confiscated forests owned by private persons. There was no
public need for any such succession or confiscation. Now, State forests in France
have even become prescriptible though they were neither preseriptible nor alienable
nnder the old regime. And, finally, although authority for the sale must still be
specifically granted by law, State forests in France ave now alienable? It may
be concluded, then, that the attributes of inalienability and imprescriptibility have
no modern justification in respect of forests and that the existing remnants of
these attributes are essentially vestigal.

Nothing in the law of Eihiopia would require a different situation here.
State forests are not classified within the public domain under specific provisions
of the Civil Code, and there is no apparent public purpose which would either
justify or require such a clasgification under the general provision defining the

40. Art. 1460,
4]. Plemio], work cited above at note &, scc. J08L.
42 Ihid, secy. 3081, 3039,
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public domain, Article 1445. The only possible exception might be for particular
forests designated as parks or natiopal reserves. It them follows that State forests
in general have the same legal status under Ethiopian law as they do under
Freach law: they are panl of the private domain and therefore can be sold or
pranted Lo privatc persoms.

Furthermore, there are pool reasons why Article 130 should not even be
interpreied to classify all forests as privaie domain and thus to expropriate Iorest
rights granted before its effective date, November 4, 1955, This classification is
necessary, if at all, only in the theoretical sense alrzady explained in which all
natural resources might be made State Domain under paragraph (a} while acknow-
ledged private rights of “owpership™ nonetheless remain io force. Forests within
the State Domgin in the fullest sense, that is forests subject wholly and exclusively
1o State ownership, can be limited 1o those forests owned by the State in its own
right in 1935 and those which come to it by escheat or abandonment. The Emperos,
before 1955, had alisnaied 1o private persons a number of forest properties, and
there is no reason to assume that the Revised Constitution abrogated these trans-
actions, which had been effected in 2 thoroughly legal exercise of His power,
under Article 15 of the 1931 Constitution, to establish personal estates. Rather, the
Emperor’s continuing power to convey certain properties, under Article 3i(d) of
the 1955 Constitution, indicates precisely the contrary. The prior occurrence of
these transactions also lends further suppott 10 the proposition that Slate forests
fall within the private domain. There ig only a single modern pround for State
concern with forests, and this, evex at its furthest reach, by no means requoires
State ownership of all forests.

The ground in question is consetvation. Paragraphs (b) and (&) of Asticle 130
make conservation measurss obligatory. Laws promoting and enforcing sinch
measures are necessary as regards both publicly and privately owned forest lands.
The French Code Forestiére goes so far as to require governmental approval for
the ¢learing of privately owned woods and forests4* It sets up definite criteria
upon which denial of such approval must be based

In fact, most modern states have found it necessary 10 impose some restrictions
on the cutting of {orest trees, whether publicly or privately owned, as wzll as
positive roguiremenis of cxploitation, reforestation and conservation activities.
The scope of lepislation imposing such restrictions and requirements is almost
entirely dependent on the will of the State legislature. In Ethiopia too, this most
be the case under paragraphs (b} and () of Article 13045

43, An. HTi Cf. Actdcle 5, Povare Forests Comservation Proclamation, 1965, cited above
at nde 2.

44 Art 158,

45, It should be noted by way of cauifon thar the phrase “Fmperial Law™ or “5 negusa
regist mengist kig" used In paragraph {(¢) probably does not imply any special kind of
law distinct from “law™ 2s referred {0 ¢lsewhers in the Revizad Constitation. This special
usage, which does not otherwise appear in the Constitution, is most placaibly sxplained
as an atiempt to distinguish between Empire-wide or Impenat Law on one hand, ané
Ernitrean or local faw on the other. Iis effect woold then bave been to bring the comtrol
of all Eritrezn patural rescurses under the jurisdiction of the central Government during
the period of the Federation.

—_— 56 -
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The only important limitation on the power to impose such resirictions und
requirements is, ohce more, the prohibition contained in Article 43 of the Revised
Constitution against the taking of property without due process of law. The
practical significance of this provision is that no requirement of conservation can
be imposed, even by law, which amounts to a “taking” of property. Where the
public interest in any particular privately owned forest would require substantial
{imitations on the right of the owner to use or profit from that forest, there would
then be a proper sitnation for expropriation proceedings in accordance with Article
44 of the Revised Constitution and the Civil Code. Legislation imposing forest
conservation requirements should provide a means for Jdetermining when 2
“taking” of property might result from the imposition of such requirements and
for securing just compensation in these cases.® Given the likelihood that most
forest conservation techniques can be implemented by private persons with relative
ease and without substantial damage to their rights to ufilize their forest property.
expropriation ¢ases ought o arse only rarely and then in the special instances
where forests are necessary as “‘national parks™ or, in certain locations, as perma-
nent barrers against ercsion,

It remains to note again that, although both forests and minerals are declared
by Article 130 to be part of the State Domain, the conclusions here presented
suggest different treatment for each of these categories. This anomaly is attributable
more to practical considerations than to anything express or implied in the wording
of Article 130.

Clearly, all forest and mineral resources in the Empire have some ¢onpsction
with the State Domain. As is here argued, they are, when owned by the State,
a part of the private sector of the State Domain and can be transferred from this
private domain to private persons. When the State has in the past made transfers
of property from its own domain, it has transferred land — that is, the so1l as
distinet from the sub-soil. It has transferred a bundle of rights equivalent to
cownership of those resources which are legally within the soil, including on the
theories here prcseutcd forests and quarries and excluding all minerals other than
quarries since quarries are instead deemed to be part of the sub-seil. Put another
way, transfers of Jand in the past would almost certainly have been intended to
mclude forests, and therc are sufficient legal and practical grounds for assuming
that they also included quarries, but not cther minerals.#7

However, now that the economic and comservation requirements of the State
are becoming better known and recognized, it is most unkikely that State grants of
land will henceforth include forest rights.®® Accordingly, it may be expected that
exploitation of forests and minerals other than quarries, as well ay, though for other
measons, wildlife, will in the future be conducted rather under concessions of
licenses from the Government than on the basis of any strict grant of ownership
rights. The arguments here offered are rather in justification of existing rights than
in enticipetion of further such grants.

46. 3Jee, eg, Art 6, Privatc Forests Conservation Proclamation, 1965, cited above at nots 2.
47. SBes note 23 above and accompanying text

48. See Ast 6, State Forest Proclamastion, 1965, cited above at note 2, which declares state
forests to be inalienable.
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“evertheless, present problems of conservation in Ethiopia are not susceptible
of immediate resolwtion either by legal rules and analysis or by any other ready
devices. The need for the education of the population as to the general importance
and particuiar technigues of forest conservation is vital if conservation standards
introduced by law are to be implementad soon or, indeed, at all. If such standards
are ignored there will be much greater need of Government expropriation of pri-
vately owned forests at great and unnecessary expense to the nation and with
considerable interim losses in the nation™s fast diminishing forest resources.

In sumimation of the significance of Article 130 with respect 1o forests, a
reasonable view might incorporate the following principles:

(}' Forests as pature! resonrces are historically and legally distinct from
natursl resources existing in the sub-soil. Their ownership is not ordin-
twrily  distineuishable from the ownership of sorfoce and land rights
zenerally.

(2) Foresis owned by the State, exciuding those on lands owned by the
Crown and therefore inalienable by virtue of Article 19(b) of the Revised

Counstinttion, are alienable to private persons on conditions set by the
State.

{3) Forests, whether privately or publicly owned, must be administered in
accordance with such conditions as the State may see fit to impose by
law or concession for purposes of conservarion, subject, however, in the
case of private foresis to constitutional resirictions against laking property
withotut due process of law.

3. Wildlife

The authority of the State in respect of wildlife — as in respect of minerals —
is virtually complete. Almost without exception, practice throughout the world
here supports the broadest possible exercise of State power, regardless of ownership.

Wherever monarchy has prevailed the ownership and, consequently, the control
of wildlife has tended to lodge in the Kinp, and in the process of political evolution
1o succeed to the State. Thus, for example:

While originally the ownership of wild game in England was regarded
as vested in the King as a personal prerogative. in the course of time
it became established that the title of the Crown was only in trust for
the benefit of the English people.d¥

Translated into more modern terms this would mean that the State owns ali
wildlife and must protect and conserve it on behalf of the people. Such is, in fact,
the literal purport of both parapraphs (a) ang (d) of Article 130, and {(here is no
peactical reason to interpret thege provisions so as to derogate from attendant Stale
power and respomsibility.

On the other hand, the matier of ownership does raise some kmotty theoretical
problems. These problems stem from the ancient legal principle that things with-

49, American Jurispradence, vol 24, “Game and Game Laws,” zec. 1, p. 174
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out & “master” are not subject to ownership until reduced to possession. This
principle has, apparently, been adopted in Ethiopian law.®® Thus, if 4 wild znimal
is not possessed or has no master it is not owned.

The bare English words of paragraphs {a) and (d} as applied to wild life are
virtually meaningless, if this principle is taken to its limits. With respect to
paragrzph {a), wild animals, having no master, cannot logically be said to have
been “vested™ as a patural resource in the Staic Domain. Sumilarly, with respect
to paragraph (d), a wiid animal cannot be “property not held and possessed in the
name of any person™ since, having no master, it cannot be property; hence, it
cannot be vesied in the State Domain, This latter conundrum can be resolved by
what, to anyone bul a property lawyer, must seem mere verbal slaight of hand, to
wit : wildlife is not, in fagt, “property,” since in its natural statg it 15 not suséeptible
of ownership. Wildlife is, to vse the terminology of the Civil Code, rather a “mov-
gble™ or “corporeal chattel” without a master. Consequently, paragraphk (d) does
not really purport 10 vest ownership of wild animals in the State Domain. As to
paragraph (a}, there iz no clear resclution except that the paragraph was not meant
te apply to wildlife in the first place. This, as has already been shown, is in fact
a very real possibility L

Thus, it is at least plausible to argue that wildlife in Ethiopia is altogether
without ownership until reduced to possession. The effects of this argument are of
no real significance since the State, acting under paragraph (¢), presumably has
full power to restrict hunting or capturing of game in any way it deems appropriate
for purposes of conservation and can itself capture and assume possession and
ownership of game or permit others to¢ do so on appropriate conditions as it
cheoses.” The only distinction might be that sech restrictions require authorisation
by law and do not stem from an owner’s right to control his property.

It follows, then, that with the exception of such wildlife as may be reserved
to the Emperor personally under any of His traditional prerogatives, all wildlife in
Ethiopia is res mullius and may not in its wild siate actually be owsed by the
State or by anyone at all but is nonetheless subject to the laws which the State
may impose to Testrict its capture or killing or otherwise to protect it

Once again, past practice in Ethiopia supports the broad interpretation. When,
during the reign of Emperor Menelik 11, the diminution of Ethiopian wildlife first
became recoguized as a major problem it was decreed that all “big game hunting
should ¢ease, and that all you big-game hunters who before this went down to the
desert and are humting should return to your provinces.”® This decree was
certainly not then enforceable, and the problem which it songht to resolve remains.
The policy expressed in this and similar prohibitions apainst the destruction of

0. See Civ, C., Arts, 1140, 1151 and 1152

51, Bee taxt accempanyiog oote 26 sbove.

52, Pepal ©C, Arts 6456(1), 804 and 805(c) alrcady provide For punishment of violatots of
such ecoditinnz, and it only temsins for them 1o be formally established. Preparation
of detniled wildlife repulations is in progress at the time of this writing and their
promulgation can be aaoticipated in the near futore.

33, Decree of 1913; see k. Pankhurst, “Wildlife and Forests {n Erhiopia," Ethiopia Qhservar,
vol 7 [1964), pp. 241, 248,
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“elephants and other wild life of economic value™ is still valid.* In fact it should
develop even greater significance as the Ethiopian tourist trade continues to expand.

There is no apparent reason why hunting necd be abschutely prohibited.
Indeed a certain amount of hunting, particularly of predatory and noxious animals,
is useful for tourism and cven for general conservation purposes and o maintain
a proper balance among the species. But no one has a right to hunt wnless the
State s willing to concede it. The Ministry of Agriculture has made general
provision for the grant of hunting licenses,™ bui even these do not give an absolute
power to enter any premises aod to shoot any animal authorized to be taken.
This is so because, in effect,

...the owner of premises whereon game is located has a qualified
property interest in such game; without his permission no other person
can go upon those premises and take thc game. The owmer has the
ungualified right to control and protect the pame on his Jands, subject
to such regulations as may be made by the state.

Again, however, this does not mean that the owner of laad has any right to kil
or capture wildlife which happens to be present on that land. He can simply
prevent people from coming onto his property, for virtually any reason under the
law of trespass, and he can, therefore, certainly prevent persons from coming on
in order to hunt

Furthermore, where any person ig authorized to hunt or capture animals both
by the State and by any relevant landowner he does not thersby acquire property
rights in any animal. Rather,

... until game is rightfully reduced to the possession of the hunter, title
thereto is not subject to private ownership except insofar as the people
of the state declare it to be s0.5%

. .. Private ownership may be s0 qualified that a person may kill game
for his own use. but he may be denied the right to transport it or sell
it to another. But irrespective of game laws which may be enacted, an
individual has no property in game untl it has been subjected to his
contrals?

This must also be the case where the State grants concessions to exploit
certain game animals or fish commercially, unless, of course, the terms of the
concession say otherwise. In such concessions the State may impose whatever

54. See, ep, Game Proclamation, 1944 Proc, Mo, 61, Neg. Gaz., year 3, Moo 9, and subse-
quent legislative proposals of and relating to the Wildlife Commissicn at well as the
draft regnlations referrad to at note 52,

35 At 3, Game Proclamation, 1944, cited above ar nofe 34.

6. American Jurisprudence, place cited above at pote 47, p. 375, Ethiopian [aw om s
subject 3%, perhaps, less broed; see, eg., Penal ., Art. 805(h); but cf. the dealt repulatioas
referred to at nots 52,

57, 8ee Civ. C., Arts 1207, 1216-1%9, 2053; and other Ethiopian sources ¢ited at note 54.

58, American Jurispriudence, place cited above al note 49, po 375,

59. ibid., pp. 37576
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restrictions it chooses and may confer upen the holder the exclusive right to hunt
or capture certain animals, either absolutely or within a particular area.

Whilc alizrnative practices and policies to those here stated do prewail in
certain states, there is po apparent reason why these ought to be applied in
Ethiopia. The old English rule that the owner of land has the exclusive right to
hunt on his property and that if game thereon is killed by a trespasser it remains
the property of the landowner is, as already indicated, inconsistent with the
Civil Code s

In summation of the significance of Article 130 with respect 0 game, 2
reascnable view might incorporate the following principles:

(1} Wildiife within the Empire is res nullivs and not a subject of ownership.

(2) The State may authorize hunting or capturing of wildlife on such princi-
ples and conditions as it may by law establish, and ownership of wildlife
mnay be acquired by private persons onrly in accordarce with such
principles and conditions.

{3) Ownership of a wild animal can not be ocquired by private persons
unless and until the animal has been reduced o possession in accordance
with the law.

Conelusion

It should now be obvious that the cautiorary note sounded at the outset of
this essay has a range and volume somewhat greater tham any scholarly self-
consciousness of the writer might justify. Common sense peneral conclusions can
be drawn and have been supgpested, but the analyses leading to these ¢onclusions
are many, and few are aliogether satisfactory. The full “intended” meaning of
Article 130 may never be troly known, Indeed, there are adequate grounds for
doubting that there was 3 gencrally accepted understanding of its words as it was
enacied and proclaimed. But in Ethiopia, as elsewhere, there is surely need for
distinction betwsen constitutional and statutory methods of interpretation. Thus,
since “it i3 a Constitution that we are expounding,” we are bound not only to

probe for intentions hut also to retain a certain pragmatism and flexibility of out-
look.

60. Ses mote 30 above and accompanying texi
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