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SOME ASPECTS OF ETHIOPIAN ARREST LAW: THE ECLECTIC
APPROACH TO CODIFECATION*
by
Standey Z. Fisher**

The Criminal Procedure Code of 1961 is one of Ethiopia’s most recent codes,!

and ope of the least “‘developed™ in terms of published commentary” and reported
cases.® In comtrast 1o the “introduced” and “explained”™ Pesal* and Civil® Codes,
the Criminal Procedure Code has apparently been disowned by its drafiers, none

Unless othorwise indicated all references in this article are to the Ethiopian {Ciiminal
Procedure Code of 1561.
Facubly of Law, Haile Sellassie 1 University.
The only code promulgated since 1961 has been the Code of Civil Procedure (1965
A fnal oode, on evidence, {s eXpecied fo appear shortly.
The only published comments on the Code known to the writer are the following, most
of whick are very brief {avcrage lcogih % pp.) and more descriplive than critical: P, Gra-
ven, "La legistation éthiopicntre on matitre de circulation rootére,” Rev. Infl de cri-
minologic ef de police technigue, vol 16, no. 4 (1962), pp. 28991 P. Graven, “La
nouvelle procodure pénale éthiapieans,™ Rev. pdfnole suisse (1963), p. 70; P. Graven,
“Foinder of Criminz] apd Civil Froceedingx,” J. Eth. L., vol 1 {1964}, p. 135; Current
Tsaute, ““Crimanal Appeals,” J. Esh. L., vol 1 (1964), p. 34%; P. Graven, *Prosecuting Ori-
mina! Offences Punizhable Omly Upon Prnvate Complaint,” F. Evh. L. vol. 2 {1963),
p. 121; Current Issue, “Conditonal Release,” S, Eth, K., vol. 2 {1965), p. 539; 5. Fisher,
;_‘Ign;g)}untagoCmfmim and Article 35, Crimipal Procedurs Code,” J. EtA. L., vol 3
i , P .

Out of fifty-Bve cascs published in the Journal of Ethiopian Law since the inanguration
of case repovting in the Empirc in 1963, only five have even touched upon goestons
of crimipal procedure. To the writer's sxperience very few criminal appeals (which seem
numerans in proportion to the total volume of appellate bosiness) raise gignificant jsses
of procedore, with two eXceptions: iovolantary confescions and latenesx in filing me-
motanda of appeal. Rarely if cver do appellants raise points such ax denial of counsel,
refusal to aliow bail, fzilure to grant discovery, delay in police presentation of the accused
before the coort, illegal search and seimre, impropriety in the charge, etc. Prasnmably
the absence of cases discossing such questions is doe to a combihation of two factors:
laek of counse! in most criminal cassz and, whers counsa! does serve, his unfamiliarity
with or reluctance to raise these “technical™ issires. Surely this situation will change with
the increase jo trained lawyers in the Empire, apd with incressed understanding of the
procedural protections pranted by the Code and Copstiution.

The Penal Code has been much commented upon: sec J. Vasderkinden, “Cutline of =
Bibliograpby on Ethiopian Faw,™ J. Eh, L., vol. 3 {1968), pp. 279-80. The writings of
D, Jean Graven, the principal drafier of the Code, are in themselves voluninous, They
Include: *Vers um nouveau droit pénal fbiopicn,™ Rev, infl de criminologie el police
rechnigue (1934), p. 250; “De lantique an nouvesn drogt pénal Ethiopien,” La vie fudivigire,
nos. 4457446, 1830 octobre 1954; “La jubilé du couronncment tmpédal ot Ia pouvelle
legislation dihiopierme,” dans La vie fudiciaire, Pazis, 30 avril-5 mal 1956, ot 7-12 mai
1956, No. 527, pp. 1-5, et. No. 526, p. & {article pary ¢n tradiktion cepagnole dans Assren,
Madrid, 1956, Nos. 47-48, pp. 24 4 27); (MNotice on 1he now Ethiopian Peaal Code —
lilltl.tlf-ﬁ,}. Rev. infl de polilique criminelle, United Mations, NY.. July, 1957, oo 12,
Legislation, pp. 210, 214 and 218; Frojet de Code pénal éthiopien, Exposé des Motifs et
Commentaire (unpublished, cited in P, Graven, 42 Introdiction te Ethiopian Penal Law
{Addis Ababa, Facuity of Law, Huile Schassis I University, 1965), p. 275 “Introduction,”
Le Code Pénal de Fempire éthivpien (Paris, Cenlre francais de droit comparé, 1959,
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of whom have written a wond of commentary on it.* Hs origins remain ohscare,
and at first glance it is difficult to see which, if any. “system™ was its inspiration.
In fact, it seems, the Code has roots in no single system, nor even in any single
“family” of systems.” Rather, it is the product par excellence of an eclectic

apprmh to codification, more than any other Ethiopian cxxle. The importance of
this fact is magnified by the consideration thal in adjective law even more than in
substantive law, it is extremely hazardous to constiuct & code eclectically, bosrow-
ing across the boundaries which divide one legal family from another, The danger
is that confusion and inconsisiencies will result from the mixing o one code of
concepts and procedures strange to each other. In this writer's view, precisely tiis
has happened in some parts of the Criminal Procedure Code.

translated in J. Eeh. L., vol. 1 (1964), p. 267 “The New Penal Code of Ethiopia,™ Infi
Rev. of Crim. Policy, vol 12 {1957), p. 210; “Le éthiopi¢ modeme et la codification do
nonvean droit,” Rev. pénale suwisse, vol. 72 (1957, p. 397; “La classification des infrac-
tions du code pénal et ses effets,” Rev. pérale mufsse, vol. T3 {1958), pp 34~41; “L'apport
Européen en matitre de Droit péoal zux pays Afrimin en voie de développemnent™
Rev. de droit péral et de criminologie, fuillet, 1964, p. 1.

5. Wumercus articles have becn written on the Civil Code. See Vanderlinden, cited above
at note 4, pp. 279-30. Those by the principal drafter, Prof. René David, mcluﬂe “Civil
Code for Ethiopia,” Tulane L. Rev., vol, (1963), p. 137; “Les sources du Clode civil éthio-
pien,™ Rev, faf'l de Drojt comparéd (1915-2]. iR 48? “Structure et originalitd du Coxde civil
éthiopicn,” Zeltschrift fir auslandisches  und internationatisches privairechr (196§),
p. 66%; “La refonise du code civil dans e Stats africains,™ Recued! penant (1962), p. 352,
“Le&s contrais administratifs dans le code civil éthiopien.™ to appezr in Mélanges Saya-
gaes-Lato and, in translstion by M. Kindred, in the fourna! of Ethiopiar Low.

#. The history of the Criminal Procedure Code is not yet a matier of public pecord. From
imnfgrmal sourves, poess=work and Internal analysds it appears that the iniffal draft was
done by Professor Jean Graven, the (Swiss) drafter of the Penal Code, as part of a

projected comprebensive “code ,mdmmerf" govering evidence, civil procedure and cri-
minal procedure, This first draft was along continenlal lines, aithough it reflected some
English-Commanwealth influences {see note 7, below). When it was later decided by the
Codification Commission that Fthiopia's adjective law ought to follow nol continental
but English-Commonwealth ¥nex, the original draft was substantially revised by Sir
Charles Mathew, a distingitished Britisher with judicial expericnce in Malaya, Tanganyika
ad Fthiopia. Sir Charles” draft was the onc ovenmally approved by the Commission
and, aflersamenhmg:s,tnaﬁnd by Parliament
This background would account for the otherwise odd Eact that the Code comiaing
“pockeis” of rules clearty pafterned ew continenta] models, withic a gepera] scheme
which i3 of the English-Commonwealth type {adapted, of course, to suil Iocal problems
and traditions). Articles 19-2(, dealing with arrest in flagrant cases, are shown below to
constimure one such “pockel”

7. In this articls we shall be referring to verious “familiss” of criminal procedure systams:
The "continental™ group includes countries wlmm systems are stromgly :mm]lr to that
of France, which is takes in these discussions as & “iypical” inquisitorial system; Germany
is also sometimes trealod below with that group. The "English-Commonwealth” group
includes Engiand and its present and former dependencies, which received the commoa
pivcedural law of England cither directly or. via its adapiation and codification sogether
with zlements f.romotherlcgaisys:tﬂmmthe Indizn Criminzl Procedure Code of 1898,
indivectly. (The Indian Code, in turn, leter became the “model” for the codes of
many other Asian and African dependencies) See A. Allott, “Towards the Unification of
Lawy {n Africa,” Jnt'! and Comparative L. Q.. vol. 14 (1965), p. 372; H. Marshall “Former
British Cosmmonwealth Dependencies,” passim, in ). Coctts fed.), The Accused (Londoen
1966}, 1. Wigmore, Pancrama of the World's Legal Systems (Washington, D.C. 1928),
Pp. 1119 fL Pastly, although Egglish-Cotnmonwenkth criminal procodure is taken as the
“typical™ accnsatoral system, referance i occasionally made to the other msjor braoch
of the common law family — the United Statcs, When ofefonce is made to the whole
common Jaw group, the lerm “Anglo-American” is used
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The purpose of this article is to examine one troublesome area of the Code,
arrest law, in order to explain and evaluate it. At the same time, we will examine
certain problems which have resulted from the drafters’ eclecticism.

The Low of Arrest: Imporiance

The immediate efficiency and uGhty of any system of criminal procedure
must be measured according to two geals, each egually impﬂrtant to society: the
extent to which the system facilitates the enforcement of the penal law, by bringing

offenders to_speedy justice, and ihe extent to which innocent citizens are jeft
undlstufbed In Tact, the chef task of the system is to provide effective pmcedures
{or accarately selecting out of the community those who have offended against the
penal law, and seeing that they are subjected to the prescribed samctions. Ac the
same time, the methods employed by the state to enforce the penal law must be of
a sort to safegvard other, equally important, values of society, chief among which
is human dignity, and to sngender in pecple attitudes of trust in the government.
But, given these aims, it is clear that in no system will the selection progess be
completely accurate — some offenders will be teft undisturbed, and some innocent
persons will be mistakenly selected and subjected to the unpleasant ordeal of
criminal proceedings. In recognition of this latter fact, most procedural Systems
provide various post-arrest “screening devices™ — the most rigorous of which is
the trial hearnng itself — in order to “de-gelect” or sift out of the criminal process
those who, because they are innocent, ought not originally to have been brought
into it

Thug, for example, Anglo-American gystems of criminal procedure ordinarily
provide two post-arrest, pre-trial “screens” for the arrested accused in serions®
cases. First, an arrested person will imimediately be brought before a court,
which after a “preliminary hearing™® may order his discharge if upon the evidence
the court finds that there is no sufficient ground to believe him guilty of any crime.
If at this stage the accused is not “de-selected™ out of the crimipal process he will
either remain in custody or be released on bail until the public prosecutor decides
whether or not to institute proceedings against him by framing a charge. This is
the second opportunity, now at the prosecutor’s discretion, to secure the discharge
of an innocent accused before trial. Since the latter screen is administrative rather

4. 1 am indehted for this concept 1o Profossor Abraham Goldstein of the Yale Law
School. See also T. Towe, “Criminal Pretrial Procedurs jn France™ Tulane L. Rev.,
vl 38 (1963-54), pp. 468-69.

S In England offences are broadly divisible inte minor {“summary™) and aserions
(“indictable™) offences; for the most part the right (o preliminary inquiry atiaches onlr to
the latter category. See R. Jacksom, The Maockinsry of Justice in Engfand' {London
1964), pp. 9 ff. Likewise, in the Un.lm:l States, md jury indictment is gmraliy re.
quired only for “Felonies™ {zerjous crimes), nod “misdemeancrs™ (minor crimes), See
nede 0, Delow.

}0. In the United States many jurisdictions permit grand jury indictment instead of a pre-
liminary heating. The grand ; jury theoretically acts as & “screen™ to ¢nsure that no charges
(indictments) are issued against inmocent persons, In fapt the jnstinmpon has pot h«:n
effective as a protoction and partially for that reason has dechined in imporiance.
England it has been abolished entirely. See L. Watts, “Grand Yury: Sleaping Wamhdog
or Expensive Antique?™ Norif Carolina L. Rev., vol. 37 {1959, p. 290; H. (3. Hanbury,
English Courts of Law (3d cd., London, 1960), p. 12i.

— 465 —



JourNaL oF ETHioPiaw Law — Voo, II1 — Mo, 2

than judicial, and since in any case it comes inty operation relatively late in the
crimina] process (2 considerable delay may occur between. the time of arrest and
that of the prosecutor’s decision to frame a charge) the first screen is, from the
point of view of an innocent accused, of much greater valoe.

In continenlal systems, too, post-arrest judicial screens play a vital part in
serious erimingl cases. In France, for sxample, there is not only a preliminary
judicial hearing, 1¢ detenmine whether or pot the accused should be committed
ior trial and on what charge,!! but a second screening by the “Chambre d’accusa-
tion” of the Court of Appeals, which must ratify the examining magistrate’s
decision to commit.)?

Bat, turning to Ethiopian law, we find that it is doubtful whether any post-
arrest judicial screen exists short of the trial itself. The Code is not very clear
whether the court bafore which an accused is brought immediately after his arrest
fias the power to pass on the grounds for the arrest and to order the discharge
of the accused should it find them-inadequate;'? and it is fairly clear that the

11, This is known as Fiasgrecrion crimirelle, Set A, Anton, “Linstuction Criminells”
American J. Comparative L., vol. 9 {19600, passim,

12, I'd. at pp. 455-56.

13, Art 29. - Provedure after arresl,

T (1) Where the accused has besn arrested By the police or a private person and handad
over to the police (Art 58), the police shall bring him befors the pearest court
within forty eight bours of his armest or so spon thereafter as local circumstances
and communications permit.

2y The Court before which the accused 15 browght may tnake any ordar it thinks fit in.
accordance with the prowisions of Art 59,
Art. 59, « Detention.
(1} The court before whick the arrested person is hrompht {Arn 29) shall decide whether
such person shall be ket in custody or be released on bail.
(2) Where the police investigation is not complsied the investipating police officer may
apply for a remand for a sufficient time to snable the investigation to be completed.
(3} A remand may be granted in writing. Mo remand shall be granted for more than
fourteen days oo each occasion.
Although the above articles on the surface s2em to rastrict the court's discretion undes
Article 59 to the two alternatives statad, it is to be hoped that by judicial construction
the thivd altetmative, vnconditional relaase, will be established. Tihaag, a vecont Bnglishk
case found that ihe police had power to discharge an apparsntly Innocent ascused Follow-
ing an arrest withaut wairant cven though the Magistrates” Courte Act, 1952, Sec, 3£
{Halsbary's Statutes of England (2d =d}, vol. 32, p. 453) mentioned only the altarnatives
of releasing him on bail and bringing him before a magistrate. One reazon given by the
Court of Appeal (per Lord Denning, M.R.) why the statute failed explicitly to empower
the police to discharge an obviously innocent aseuiged was that “[tlhers was no nead...
to menton ibet condngency. It is too cobvious for words™ Wilishire v. Barren (Ct
App., Eng., 1365), Feekiy L. Rep., 1963, vol, 2, p. 1203, The Court also defended its
mterpretation on the ground that it would be pointless, and against the best interssts of
the accused {for whose benefit the provision existed), to read it 33 reguining the polica to
bring an admittedly innocent man before the court
This reasoning might cquaily apply to the question of an Ethiopien court's power
to release an arrested acoused brought before it Admittedly 3 i3 somewhat guestionable
whether Article 3¢ was intended to allerr that possibility, There are some indications that
the Code's drafters deliberately withbeld such kinds of diseretion from the inferior-court
yadiciary, which, in most cases (as the “nearest court™), will be imvolved. See Graven,
“La nouvelle procedure . . .,” cited above ot note 2, p. 77 and g, 22. Although the present
wiiter would welcome a liberal construction of Articla 59, in this article e astumes the
narrower veraon will prevail
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pretiminary inguiry court Jacks thai power.'* Thus, whether legal cause exists or
not, once in custody the innocent accused in Ethiopia possibly has no opportumity
to win_a discharge'® at any lime prior to the trial itself, should the public prose-
cutor't decide .to instilute proceedings. In such a case, during the months or
possibly years’” which eclapse between arrest and trial an innocent accused
ovdinarily might have no access to any judigial forum before which he might
demonstrate his inpocence, or the prosecuiion be compelled to justify his selection
intoe the criminal process by exhibiting sufficient evidence of guilt to overcome the
presumption of innocence.

Noting the possible lack in Ethiopian criminal procedure of any post-arrest
judigial screen short of the trial atself, the student is led to focus his attention on
the initial selection process: How dees one become liable to arrest!® and deten-

. —

14. As in Englagd, the preliminary inguiry is meant only for sericus offences. bat in Ethio-
pia 5t 15 pever an absolnis right of the accused. See Ars. 33(b), 8093, Arficle B9
requires committal for trial “automatically™ at the close of the hearing, without any price
exercize of judicial discretion. For these #nd other ressoms, the poelimicary inguiry
device iz almost never psed in the Empire. :
; For an explsnatior of the origin and retionale of this institition in Fthiopia see
Graven, “La nouvelle procedure ...,” cted above at note 2, pp. 78-T9.

15, “Discharge™ is used in this agticlc 1> mean absclute, unconditional release. It is troe
that m somic iostances the accuscd mav gain comdiffonal release in the Interim betwcen
arrest and trial, by entering into a bafl bond under police (Art. 28) or court (Ans. 63 -If)
authorization, But, from the point of view of the innocont eecused, this system i3 not
an adequate substiiute’ for the right fo an early fudicizl hearing agd the consequent
possibility of absolute discharpe, for the followwing reasons: ) for the most serioos
offences bail iz not allowed {Art 63); b) even if bail is authorized under the Code for
the particular offence i question, the auvthorities may refuse bail or set the amount
higher than the accised ¢ap afford of provide gharamtors for; ©) releass on bail may
carry condiioms which are oncrous of inconvenient for the accused, such ss restrictions
on wravel of associations (Art 68); and d) the ascuscd, whether in custody or condifionally
released, might suffer menlal and emotional strain, as well 25 social embarrzssment, from
the fact of his continning penal jeopardy and the oced to defend agaipst the charge at
a public bearing,

Whether the police may discharge an accused in custody is discused at text acoem-
panying notes 38 and 50-54, Below,

16, In casss dependent upon the complaint of the injored party (“complaint cffences™) even
il the public prosecutor refused to instiite procoedings on the groumd that the theve is
no relishle evidence fo counder the accused's claim of noocence the latter may be
forced o stand tGzl, for in soch cases the iojured party is sutomoatically permitied to
conduct a privatc prosecution (Art 44(1)). When the injured parnty exsrcises that optiog
the accused i= deprived oven of the single (administrative) screen between arrest and trial
which the Cods assures him, and might be forced to undergo the unpleasantness and
cxpeise of a public tal despite the lack of any evidsnce agninst him, Sae generafly,

Pen. C, Arts. 216 ff, 721; Crim, Pra C, Aris. 44-4%, 150 ff; Graven, “Procecuting
Crirainal Offences ..., " ciled above at note 2, po 121, ,

17. No sehable statistics exist oa the extent of delays in criminal jstice in the Empire,
although 2 student pilot smdy of this prablem was condocted at the Law F ., Haila
Seflassic 1 University on a very small sample. See Aberra Jembere, The ! o a
Speedy Tricl in Ethiopia {1965, unpublished, Archives, Faculty of Law, Haite Sellageis 1
University), possim. From that shxdy aod other, informal sources the acthor has gained
the tentative impresgion that extepsive delays are quite common. Adequate treatment of
this problem must await comprehensive statistical data which future research will hope-
fully devefop.

18. The term “arrest” a4 used in this article refers only to the proress of taking someone into
custody o ensure his submission to fadicial treatment: it does not deal with the penalry
of modified imprisonment deseribed in Articles 703-06 of the Code of Petty Offences,
unfortunately also calfled “arrcst,” nor with the correcrional measure for fovenils offas-
ders under Penal Code, Artick 165, similarly t=rmed.
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tion? How do we ensure that only probable offenders are caught up in the process?
What safepuards does the law provide to minimize the risk that through inadvert.
ence or exeess of 2eal on the part of informant,!® police of judges, the “wrong man”
will be taken into custody, with possibly no opportunity to prove his innocence
td a court until the trial hearing some ungemfortable months hence? We will
chiscuss these guestions under the following heads: arrest by court warrant, use
of the summons, and ammest without warrant,

Arrest by Court Warrant

The Constitution gnarantees in Article 51 (Amharic version® that “no one
may"be arrested without a warrant -(order) issued by a court, except if found
committing a serious offence in violation of the law in force.” This guarantee is
implemented in the Criminal Progedure Code by Articles 19:21 and 49-39.
Article 49 laye down the general principle that “no person may be arrested unless
a warrant is issued , . . ” “save as is otherwise expressly provided.” The exceptional
situations in which afrest is permitted without prior court authorization will be
discussed forther below.

The ordinary procedure for issuving warrants is prescribed by Articles 53 and
54.22 Recopgnizing the extreme gravity of the decision to order the arrest of an
mdividual, the Code has strictly limited that power. Although agy court may issue
a warrant,?? its power may be exercised only uporn the applicstion of an investigat-

19. Space doos oot peronit full comsideration of the initial steps in Ethiopian criminal pro-
cedure by which justice is ordinarily set i motion: the Bling of accusations &nd com-
plaints with the anthoritie, To the sxtend that soch informations may implicate 2 given
individual and induce the police to take him jnto custody, the infomnant plays an import-
ant role i (he injtal selection process In order o guard against the wrongful implcation
of innocent persons in this manner the law does provide sanctions against the false in-
formant. Ses Crim. Prp. €. Art. 18; Pan. C., Arte. 481, $80: Civ. C.. Arts, 2044 £
For the same reason the Code freats anonymois ascusations, which in some cases are
likely to be untrue or maliciously motivated, with candon, (At 120,

20. Ceacerning the important Amharic - Bnglish discrepaney in this artiele sce feXt accom-
panying notes 55 if, below. :

21. This translation is = comtposite of varous submisstons by students at the Faculty of Law,
Haile Sellassio I University. Litersdly the Amharic word aytaserem { ARFNGCI*) meaos
“impejson” rather than “arrest,” which is usually rendered by mdyar {(ovpH) (6, €2
Crim. Fro. £, Ant 49) See Nebiyelul Kifle, Issuance of Warranis of Arrest in Ethiopia
(1965, unpublishad, Archives, Faculty of Law, Haile Sellassie I University), pp. 12 H.
The significance of chizs discrepancy is debatable and medts further research and disons-
siton. This article assumes that the instant prowision was mreanr to refer to arrest war-
rants, apd that the courts will o interpret it despite the discrepant term employed in the
Arnharie version.

22 Art, 3. - Issme of Warram. )

(1) A warrant of amest may be issned on the application of any investigating police
officer by any ¢ourt and shall be addressed to the chief of the police in the Takley
Guerat in which it is issued

(2) A warrant may be issued at any tme and on any day of the year.

(3 :&f:;.mn[ of arrest may be executed in any part of the Empire by any member
of the

Art 54, - When warrant of arrest fo be isstied.

A warrant of arrest shall only be issued whers the attendanes of 3 person before the
court is absolutely necessary and cannot otherwise be obtziped,

23, Art 53, .
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ing pehcc officer.’* And ther the warrant may issae onlj’ if the police officer is
able to dethonstrate two facts to tha court: (1) tha it is absoluiely necessacy that
the person whose arrest is desired appear before the court and (2) thac his atten-
dance before the court cannot be obtained in any other way.>=

The meaning of these criteria and the method of proving their satisfaction
in any particular case are not explained. Nor has the aathor kmowledge of any
foreign sources on point, for the language of Article 54 is apparently sui generis
in the Code.*® In the absence of further legislative guidance, then, it is for the
courts to decide how best to administer these requirements in kegping with the
spirit of the Code and Constitution,

The Criterion of Absolute Necessity

How can the court decide whether or not the attendance of a person before
it is “absolulely necessary™? We must note at the culset that these words imply
a very tgorous test, and in combination with the preceding word “only” clearly
siggest that the court is to exercize a screening function; it is not supposed “auto
matical]y” to issue warrants to arrest whomever the police suspect of an offence.
Er is a fair inference that, as a meinimum standard, the court must be satisfied that
there is sufficient evidence 10 believe that the saspected persor has“probably com-
mitted the offence. By requiring the applicant to produce some credible evidence
1o support that belief, the Code has established an’ impartial judicial check 'on the
weighty power of arrest.

After the court is satisfied that the suspect is a proper target for griminal
prosecution, then it becosnes necessary for the court to obtain physical jurisdiction
and conirol over him. Once the suspect is before it, the court can take steps to
ensure the continued availability of his person to the judicial process: this is
accomplished eitheér by keeping him in custody or by granting him conditionat
liberty on tajl?® Therefore, in a sense it is “absolutely necessary” that every

24, 1bid. ~Bench warrants™ (Axts. 73, 76, 125, 160(2) ), which the court may fssue without any
such applicaton o [oree the accused or previously summonsd wilnesses fo appear for
fusther procerdings, comprise a differant category.

23 A 34,

26. In American law the criterion for issuance of a warrant is “probable cause™ or “reacon-
able ground” to belisve the accused is puilty of a criminal offence, Federal Rules of
Criminal Procaedurs, Rule 4, United Stares Code (1958 ed)), Title 18, Crimes and Criminal
Procedure. In Enghsh-@nmmonwmhh codas (s=e pote 7, abuve] there i usually no such
articulated standard, zithough it has been held that the issuing magistrate must exarcisa
a “judicial discretion” in deciding to grant or refuss an application for an arrest warrant,
Halsbury's Laws of England (3¢ =d., London, 1955), vob 10, Cominal Law, para. §19;
ter aley Sohonly Code of [Indian). Crimingl Procedure (16th ed., Allahabad, 1965]
vol 1, sec. 75, para, 6.

Mor, it seems, does any comtinental countty have a test similar to Ethiopiz's. In
France, ne criterion is stated. Sce The Frenck Code of Criminal Procedure, Ans. 122 ff.
(tramstation G. Kock, London, 1964), hercialtor cited 35 Frenck Code. In Germany, the
ciu:fmtm“mn;mp&mn"thaxihemhas committad the offence. See The
German Code of Criminal Provedure, Arts. 112-14 (trsnstation H Miebler, London, 1965},
boreinafter cited ax frerman Code, and nole 34, below,

The only similar provision known to the writer is the Japanese ope, which uses the
criterion uf“nemnty”mamuonm that of “reascnable cause to suspect™ Code of
Crimina]l Procedure, Ast. 199(2), in The Comstitation and Criminal Stanies of lepan
{Tapan, 1960}, p. 86.

2T, Art 359,
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probable offender against whom criminal proceedings are contemplaied appear
before the court. But where an investigating police officer applies for.a warrant to
arrest a person as to whom there is shown no substantial evidence of criminal
activity it follows that no prosecution ig justified and, therefore, that the presence
of that individual befors the court is not (absolutely) necessary.

Concedediy, this intcrpmtaiiﬂn requires that a somewhat special meaning be
given to the phrase, “absolutely necessary.” It is, howewer, supported by -the
limitation placed on the power of the police to summon & suspect to appeat, .that
there be “reason. o believe™ that he has commirted an offence.?® Unless “absolutely
necessary” is interpreted im the manner suggested hers, we would have the
anomalous situation that a suspect could net be requested to appear unless there
were substantial evidence indicating Ris guill, bul he gould be brought 1o the
poliee station by force on the basis of the slightest evidence, or on the basis of
no evidence at all. )

If remains to consider by what means the applicant might demongtrate the
reasonahleness of suspecting a particilar person to the court, Although on this
point too the Code is silent it seems that the application for a warrant conld be
supported by the submission of Various sorts of proofs, Some of these might be:
{a) a copy of the accusation or complaint (as recorded under Article 14); (b) the
presence in court of the party who signed the accusation or complaint, and his
availabilty for questioning by the judge; (c) copies of any other statements
obtained from winesses during the police investigation (Axts. 24, 30(3) ). (d)
written statements of the results of any other investigatory activities conducted by
police such as searches (Aris. 32, 33) and physical examinadons (Art. 34).

“Cannot Otherwise be Ohtaitied” — The Second
Reguirement of Article 54

We have mentioned a second criterion which must be satisfied before the
court may issue an arrest warrant: that the presence of the accused before the
court cannot be obtained in any other way. The apparent basis of this reluctance
to authorize arrest®® when there iz some alternative way to get the accused before
the court is that arrest, involving as it does the possible use of force, is & drastic
procedure, to be avoided if possible. Among the inherent disadvaniages of arrest
are {a) the use of time and cnergy on the part of the police who must physically go

28, Art. 25,

29. It has been teported that many judses intorpret “cannot otherwize be obtained” as
allowing thetm o issue warrants only if the suspact cannot legally afd practically be
arrested withous 2 warrant. Nebiyelul Kifle, cited above at oote 21, pp. 8 and 9. While
it iz lopically possible to interpret “otherwize” in Article 54 as referring to arrest by
warpan! rather than to arrest generzlly, such a reading is supported by no convincing
reasons. Further, it iz inconsistent with the constitutional policy favoring srrests by
warrani save for “exceptional” cases, since it furns the permissiveness of Code Articles
1921 and 50 inte an imperativa, Refusal of a court to grant a warrant application selely
Becabse nonre is, strictly  speaking, "nesded™ to effect an arrest, is refnsal to accept
responsibility for the decition to arreat. Since judges are msanifestly betier fit than police
officers to decide whether on the available svidence an arrest is justified or nof, such
refusal wonld seem unwarranted. Fursthermore, the police oupht to be free to shift the
rﬁ&pon;lh'lllt}’ for such "legal”.determinations from. themszlvas to the courts, - -thereby
securing insulation from the Bability which may attend a “wrong” decizsion to ar.rest
without warrant. Se¢ note 53, below.
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fird the accused and bring him to count under supervision; {b) possible cmbarrass-
ment 10 an innocent accused in being publicly arrested and escorted by the police;
and (¢} the possibility of resistance to arrest with attendant injuries to the accused
and others. For these reasons the Code prefers that the accused’s presence in
court be obtained by “polite™ means, resarving the use of arrest for those cases
where it is the only practicable altermative. The preferred method is for the pelice
to summon® the accused “voluntarily >t 10 appear ai the police staticn, a method
which has none of the cited disadvantages of arrest.

As a general rule, then, the court may not issue & warrant of arrest unless the
accused has already been summoned without suceess.?? For, until a summons has
been tried it is possible that the accused’s attendance in court can “otherwise be
obtained™ and therefore resort to arrest is forbidden by Anicle 54. Of course -if
the accused has alveady been summoned and has deliberately failed to appear the
investigating police ofiicer has the duty to arrest him by applying for an arrest
warrant if necessary,® and the court should issue it, assuming that “ahzolute
necessity” has been shown.

There are, however, cases imaginable in whichk the count would be justified
in issying an arrest warrant even though the summons method had aot been tried.
H, for example, the applicant could by relisble evidence convince the courti that
summaoning the accused would be completely futile because the latter had already
planned or begun to flee the Empire, or because receipt of a summons would likely
induce him to fiee, the court would be justified in ordering arrest because the
accused's attendance could not “otherwise be obtained.” But unless such excep-

tional circumstances are shown the police should always first proceed by sum-
monsg. ™

30, Al 25 - Sumimoning of accused or suspected persorn.
Where the investgating police officer has rgason_to helieve that a person has com-
milted an offenee, he may by written summons reguire such person 1o appear befors him.
For additiopral reasons why arrest shouwld never be used when a summons would
serve as ﬂ:ell., see H. Sitving, Ewyr on Crimingl Frocedare (Buffalo, NY,, 1964},
pp. xxili-xxix,
31. Compliance is “voluntary™ in the senss thar the smnmoncd pesson either mxponds o it
or does pot without physical coercion on the part of the police. (But se= note 52, below.)
Yet compliance is also in a sense compulsary, beeause faflure fo appear “withont Lawful
excuse™ it a cnminal offence (Pen. C., Art 442} TUHsobedience to an oral smmmoas
(commonly used in some Bthiopian courts) is probably not punishable under Penal Cods
Article 442 since a summons, to be “lawful,” must be in the form prescribed by Aricls
25, For that reason oral summonsss ought not as a repular matice to be osed.
32 This iz in a¢ceord with the English mle. Sec Holsbury's Laws of England, cited above at
note 26, vol. 10, Criminal Law, paras. 625, 342; Sir P. Deviin, The Criming! Prosecusion
in England (Lomdon, 19600, p. 7.
A3, Art 28 - Arrest

(1Y ‘i'rhere the accnised or the suspect has not been arested and the offeoce is soch as
to justify arrest or whers the person summoted under Art 25 Fails ta appear, the
investigaling police officer shail take such steps a5 are necestary 1o effect biz arrest.

{2) Where the arrest canpot be made without wammant, the investigating police officer
ﬁ%ym&quawm&ﬂamthmmwmﬂmpmvi:ions

34. In other countries, different but similar criteria opcrate in conjunction with a “reazon-
able belief” standard. In Japancic law, for instance an a.mestju warrant may be issued
only when “there exists reasonablc cause enough o suspect that the suspect bas com-
mitted an offense™ and that there is “necessity™ to arfcst the suspect. Pusther, appa-
rently, arrcstees must quickly be brought before a court, and then released bpless the
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The Use of Summons

According to Lord Devlin, “[t]he distinction between the process began by
arrest and that begun by summons is that the latter leaves the accused completely
at liberty until he is convicted,”"* In England, perhaps, but not in Ethiopia. For,
although, as we have said, the summeons method is free from many of the coercive
aspects of arrest, under Ethiopian law it leads just as surely to immediate custody,
with perhaps no possibility of discharge® before trial.”” Even assuming the sum-
moned accused’s readiness and ability to convinee the police of his absolute inno-
cence of the offencg with respect to which he was summoned., the Code does not
permit®® the police to discharge him. Rather, they have the option 1o release him
condigonally on bond*® or bring him before a court.# In this respect, and in all

codurt feswes a “warrant of detention,™ That warrant can onfy be isued if one of the
following are truc of the suspect: (1} he has no established residence; (2) there are reason-
able groumdéy to suspect! that he may destroy evidence: or (3) he has escaped, or there are
reasonablc grotnds 1o suspect that he may escape. See 5. Dande and H. Tamiya,
“lapan; Conditonal Release™ [N of Pennsylvenia L. Rev., yol. 108 (1960), pp. 323-24;
The [Japenese] Code of Criminal Procedure, cited above zt note 25, Arte 50, 199 fi
Those criteria are very similar, in practice, to the Ethiopisn requirement thar the ac-
cused’s presence “cannot be obtained™ otherwise than by arrest. Sze also German Code,
Arts, 112-14; The Turkich Code of Crimtinal Procedure, Aris. 104 ff. {translation Legal
Rescarch Imstitute, Faculty of Law, Ankara Univ. and others, London, 1962); United
Mations, Study of the Ripht of Everyone to be Free from Arbitrary -Arrest, Detention
and Exile {EfCN.4/326/Rev.l, 1964}, Art § of “Drft Pancples,” p. 206.

35. Devlin, cited sbove at note 32, p. 71. In the context, Lord Devlin makes clear that
“compl=tely at liberty™ means oncooditional, oot condiionzl, discharge.

36. Of course, under Arts. 28 and &4, condditional release may be available. Sce note 15, above

¥, See texl accompanying coles 13-17, above,

38. Sincs Acticle 28 (guoted below at note 39) specifically addeesses Itsclf o the case where
“jt 35 doubtfu] that an offance has been commiited or that the summoned.,. person hay
committed [it]" there zeems to be little or no room for interpretation. The same is frue
jc the case of arrestees. Ses notes 13, above and ), below. Presumably the word
“doubtfinl” was intendsd to inciude cases where fantocgnce is apparent or even virtally

Carimn,

39. Art 28. - Release on bond.

» (1) Where... it is doabtfizl that.. . the sumimoned or arrested person has cormmitied the
oifence complzined of, the investigating police officer may in his dizscretion release
such persen on his exscuiing a bond with or without sureties that he will appear
at such place, oo such day sed at such time as may be fixed by the police.

(2] Where the accused is not teleased on boad under this Article, he may apply to the
SOUTE %u be tolessed on bail in accordance with the provisions of Art 64. (Emphasis

1t Althongh Article 29 (“Procedure afier grres} docs not explicitly require a swwmoned

" socused to be brought before “the nearsst court within foety-cight hours of hic arrest or
so soon thereafter as local circumstances and commurisations pevmit™ 3 reasonzble inter-
pretation of the Cods must regard this requirement as applyieg (o all persons cnfering

inio cusindy, whether by means of summons or arrast, unless they arc reletsed {ag, oo

bond omder Article 28) price to the expiration of that perind. There arc two grounds

for this interpratation. In strici legal theory, an accused whe, after voluntarily appearing

m answer fo a summots, i$ detupsd by the police against kis will has been ammested,

because physical restraint in these circumstances undonbiedly constifuites jrprisomment,

which & amest. The “forty-cight hour male™ of Article 22 {and of Article 51, Rev.

Con.} yeust therefore apply unless the police can show that the summoned party’s con-

Enued presence was troly voluntary (see notes 52 and 54, below), :

Also, on icy grounds it would bBe indefensible to deprive z summencd 2ocused of

this » Prodeciion while allowing # to the arrestee, who it, almasr by definition,

bound 1o bt more dangerous, less cooperative, ofe. than one who compliss of his own
acooed with a summons )
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othets, response to a summons eatails the identical consequences for the accused as
does subjection to arrest: the court before which the pelice ake him has ng explicit
authority to disckarge him even if conviaced of innocence, and the preliminary
inquiry* court clearly has none. In other words, summons differs from arnest
under Ethiop’an law only in that it draws coe into custody “voluntarily” rather
than by fores; it is, once the accused arrives at the police station and is detained
there inyoluntarily, transformed into arrest.*

This conclusion, that summons under the Code holds practically identical
consequences for the accused as does arrest, provokes the question whether the
Code gdeqguately conirols and limits the power to issue summonses. We find that
in contrast to the practice of other procedural systems, both Anglo-American*?
and continental ¥ whers a spmmons, like an arrest warrant, is issued by the courts,
in FEthiopia the power is given fo the police themselves.® The only limitation
imposed by Article 25% ig that the investigating police officer should kave “reason
to believe,” that the accused*’ has committed an offence. While that standard
is not precise it can at least be enid that Article 25 prohibits the summoning of an
accused where the evidence js of very questionable reliability — smch as anony-
mous oF ambiguous information, hearsay unsustained by factval investigation, etc.

@ Of course the existence of a criterion and its proper application are two differ-
cot things, and it may be asked whether it is wise to delegate this power to the
police rather than to the courts. The decision whether or not there is sufficient
“reason to believe” to justify the issuance of a summons calls for a weighing of the
evidence iof criminal guilt againgt the presnmption of innocence 2rd the right to

freedom.* In the hands of the police this delicate discretion, which entails the

41. Tf one is held. See nofe 14, above.

42, Tn pracfice it may ot oven differ in that respect. Apparently many Ethiopien police
officers Wsc the summons in place of an arTest warTant, by coming to the suspect’s home
or work place artied with a summons filled out to “request”™ his immediate pressnce at
the police station. The police officer then escorts the “mmmoned” suspect. See MNebi-
yehul Kifle, cited above at note 21, pp. 20 f£ Of course this procedure, which distorts
thtts.i.nt of the suminons, s tantamount to arrest withoot warrant and shoald be so
Ten

43, For example, Enpland (Magistrales’ Courts Act, 1952, Sec. 1, cited above at note 13,
vel, 32, p 421)% the TUnited States (Rule 4, Federal Rules of Criminal Procedure, cited
above at note 26); India (Code of Criminal Procedure, 1898, Art. 68 (Lucknow, 1962),
hereinafler cited as Indisn Codel; Ghana (Criminal Procedure Code, 1960, Sec. 62
{Accra), bereinafler Qted sz Ghama Code) the Sudan (Code of Criminal
Sec. M, Laws of the Sudan {1955), vol. 9, Title 25, hereinafter cited as Sudan Code).

. For example, France, where the mandat de comprrution {equivalent to the Anglo-
Amcrican “summons™) i5 issoed by the examining magistrate. French Code, Arts. 122-24;
Towe, cited above af pnote B, p. 483,

45. Art. 25. The only execption to this rule is found, ironically, in the procedure governing
petty offences, where the issuance of summonses iy judicially controlied in the manner of
arrest warranis (Art 167, It is net clear why the drafters distinguished in this way
between, ordinszy and petty offences; onc’s ordiasry cxpectation would be entirely oppo-

.— fe ko al podice Issuance of summons in petty cffences.

46. Quoted above a1 note 30, onty

47. Police summeons of wilnestes, governed by Article 30, is a diffsrent matter.

43, In the United States the same “probable cause” required for the issuance of warrants
must bt_: fourd before & summons may issoe. Rule 4, Foderal Rules of Cyiminal Proce-
dure, cited zbove at noie 26. In Baogland, altheagh a summons may be issued oo an
11:[5';3:::: :Iﬂimﬂ mfm’lfl;:ﬂ:n.. ths L::'me “jadicial discretion™ sppropriate io the

o = JT; 3 ‘
Crimina! Law, pars RPPJJ&Q. r¥'s Laws of England, cited above st woto 26, vol 10,
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sarne serious consequences for an accused as does the decision to issue a warzant,
is likely fo be exercised less dispassionately than if left with the judiciary. For,
those whose difficult job it is to apprehend criminals are understandably prons to
resolve dounbis in favour of the government, aot the individual.

It is submitted, therefore, that both for the sake of internal consistency and in
order to safepuard the rights of citizens the Code should be amended so as to
transfer the summons power from the police to the courts. If that were done,
judges wounld issue either warrants of arrest or summonses upon application, after
reviewing evidence of the accused’s criminal conduct and in accordance with the
feasibility of obtaining custedy of him without the use of force. They, not the
police, would decide befors issuing a summons whether or not there were “reason
to believe” the accused guilty of an offence, just as they now decide before
issuing warrants whether or not his presence hefore the court “is abgolutaly
necessaty.”® The decision as to which form of process to use in a particular case
would never even arise until gfter a judicial determination had been made that
the accused was probably guilty of a criminal offence.

Assuming, though, that the above recommendation is rejected, and it is
decided to leave the summons power in police hands, there might be another
acceptable way to alleviate the present law’s harshness. That is, to amend the
Code to allow the police to discharge summoned suspects whose innocence becomes
apparent to them, : o

There are two foreszeable objections to granting the police this power. It might
be argued, first, that by allowing police discharge the process would therehy
become obscured from judicial review and supervision. The police would be
free upon the flimsiest suspicion to summon suspects “arbitrarily” for guestioning,
and then discharge them when the interrogation proves fruitless. This fear of
police abuse underlies the common requirement™ that persons arrested without
warrant must, despite their apparent inmocence or the illegality of their arrest, be

49. For consistency's sake, the same Interpretive criteria and methods of proof should apply
1o both standards. Seo text accompanying notes 26-29, above,

50... Code provisions on this point in English-Commonwealth systems seem to be of three

- - basic types. The first, exemplified by the codes of Indla and Sudan, makes it quite cleat

that police discharge ic nnjawful; the Ethiopian Code (Art 28) shares this position (sec

note 38, abovel The codss of Malaya and Singapore alio take this position, but make

an exception in the case of senjor polive officials. The mext type gives explicit alternatives

.. tg the police cither to discharge the arvesice conditionally er to brinc him at coce before

z court, bat does not say anything about curight release; Tanganyika and Epgland are

of this group (but sec note 13, above). The last type, of which the Ghang code is an

--example, does explicitly anthorize police discharge of the arrestee if his innacence is ap-

parent to them. See Indian Code, Sec. 63; Sudan Code, Secs. 42, 121: Crimingl Frocedure

Code of the Federated Melay States, Sec. 79 (Kuala Lumpur, 19513, hercinafler cited as

Molayan Code; Criminal Procedure Code, Sce. 34, Laws of the Colony of Singapore

{1955), chap. 132, hereinafter cited as Singapore Code; Criminal Procedure Code, Sec. 34,

Laws ef Taaganyika, (1847, chap. 20, hereinafter cited as Tanpanyika Code; [Engtish]

Magistrates” Courts Act, 1952, Sec. 38, cited above at note 12. Ghang Code, Sec. 13(1).

In American law police discharage of arresters is generally illegal {although often

practiced). See S. Wamer, “The Uriform Arrest Act"” Pirginia L. Rev., vol 28 {1942,

pp. 336-38. E. Puttkammer, Admiaistraiion of Crimingl Law {Chicago, 1953), pp. 67-68.

Of course, the police may never discharge an aconsed arrested by authority of a
court warrant, since a warrant contsins ap order that the arrecstee be brought before the
courl. See, for example, Crim. Pro. C., Third Schedule, Form VI,
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taken before a court to have the facts judicially established. Where the arrest has
been illegal, a judicial finding to that effect might lay the basis for a successful
civil or penal action against the offender.® But these arguments are not so strong
when applied to the wrongful summons which, wp wnnil the time it ripens into
arrest {involuntary custody), is far less an invasion of the citizen's rights.®?

Tt might also be argued that the Code omits ta avthonze police discharge of a
summmaoned accused for a very sound reason: that the rank and file police officer
is not sufficiently educated and trained in law to exercise this discretion cpm-
peceatly; that we cannot “trust” him to decide which accused to discharge and
which to hold or bond fos further investigation,®® The obvious reply is to point
ot thar if the police are not sufficently competent to decide that a summoned
accused is innocent and ought thersfore to be discharged. then they are equally
incompetent in the first place o issue a summons on the ground that there is
“reason fo belieye™ el iy ime, and the power to issue summonses
OUBEL fo ke vested in the judiciary instead of the police. This solution has been
proposed above. But, it is submitted, unless god unti! the Code is 50 amended the
police onght at lcast (o have the power to undo the consequences of their own
SITONEONS AcCtions.

In summary, it has been suggested that since from the accused’s point of view
the same serious consequences which follow from the execution of an acrest

cre is a vardety of sanctions, legal and non-egal, which the victim of ap unlawful
arrest might invoke, separately or concurrently, agezinst the perpetrator. Briefly, they aze:

n. civif acfion for dawmages: against the armrester, whether he be an ordinary citizen
(Civ. €., Arts, 2035, 2040-42) or police offfcer (Civ. C., Arts. 2031, 2033, 2035, 2040-42)
If the Tatter, the siate may be jomily Lable with 2 night of sccovery against the police-
man (Rev, Con, Act 62; Civ, C,, Arls, 2126-27),

b, eriminal prosecution: of 3 private arresier (Pen. C., Arl. 5571 of of a police
officer (Pen, C., Acts, 412, 414, 418, T51-32),

c. self-hefp: physical resistance to an vnlawfal arrest (assaolt) is lawlul, Sce Civ.. C.,
Ars. 10, 11, 203%b); Pon. O, Arts. &Hc)k 74 But sec also Pen. C., Arts. 433 and 762,
which are sabject to conflicting interpretations.

d. internal {police) diseipline; In the form of departmentsl demotions, fnes, o
See Pen. C., Art. 411: Police Proclamation, 1942, Asts. 18(2) and 21 £. Prox. No. 6,
MNeg. Ogr., year 1, no. 1,

52. Of course, once the summoned accused is Jetained by the police against his will, the

summons proecess has been transformed inte one of arrest without wartant, and shonld
be treated as am illegal arzest if the summons was jsned without proper “reason to
belisve™ under Ast. 25 In such a case the accused’s remicdics for iHegal arrest e
uote 51, abowe) should apply.
Tt might be questioned whother 2 summoned accnsed is ever really present at the police
station “voluntarity.” see note 31, above. Bur it does seem reasonable to insist upon the
distinction between “voluntary” and “involuntary™ presence in order to preserve the
essenlial distinction between summons and arrest. Admitedly, these invalve degrees of
voluntapiness {or mvolunlarincss). Bot see Devlin, cited above at note 32, pp. 68-69,
and G. Williams, “Police Dictention and Amrest Privilepes: Ao International Symposivm™
“England,” J. Crim. L. Crim. and Police Sci., Yol 51 (1568), pp. 414-16.

53, This_reasoming, with which the present writer disagress, was apparently instrumental in
the ECade drafters’ decision to deny the preliminary inguiry court power io discharge ap
obviously innocent accused. Sec Graven, “La nouvelle procédure...,” cited showe at
note 2, n, 21. It is difficult to understand, in this connection, that writer's suggestion
(7d.. n. 22} that the public prosecutors’ discrction in such cases will in some way snbstibe
as 3 protection to the accused. Not only arc prosecotors (who are usizally police officers)
hkeiywtn have as little Iogal cducation as the judees before whom they appear, bot fheir
appraisal of the evidence is hardly likely to be as impartial as a judge’s.
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warrant against him also follow response to a2 summons, both forms of process
ought to be issued by the same authority — the courls — on similar criteria.
Failing this reform, the police at Icast ought to be given the authority to discharge
apparently ignocent accuseds whom they have sumoned.

If the latter change were made, the police would have three options at their
disposal for dealing with & summoned accused, one of which would have 10 be
acted upen within forty-eight howrs®® of his voluntary appearance at the police
station: discharge, conditional release on bond, and presentation befors the
nearest couwrt.

Arrest Withour Warrant

Having thus far copsidered arrest under court warrant and the use of police
summonses let us turn to the third and last method by which physical custody over
suspected offenders is obtained — arrest without warrant. The governing rules are
found in both the Consirtution and the Code.

The Constitttion

As noted above® the Amharic version of Article 51 of the Constitution per-
miis arrest without warrant only where the offender “is found commmitting a
serious offcnce in violation of the law in force,” and various articles of the Cogde’®
elaborate on these exceptional cases. Unfortunately there is a serious discrepancy
between the above-quoted language and that of the English version of Article 51
which reads: “Mo one may*#frested [sic] without a warrant except in case
of flageant or serious violation of the law in force.” H we take “flagrant™ to be
toughly equivalent to “found committing™? the crucial discrepency is seen to be
that the Enplish versior would allow amrests without warrant where the offence
i8 either flagrant or serious, whereas the Ambharic restricts the power to cases
where both conditions are satisfied. The distinction is vital in cases where, for
example, a person commits a petty offence in plain view of a police officer. There,
an arrest without warrant would be permitted by the English version but forbidden
by the Amharic since the latter demands that the offence be a “serious™? one. The
importance of the discrepancy is also sesm in cases where a police officer arrests
without warrant a person regsonably suspected of having committed a serions
offence some years previously. The English version permits such arrests on

54. Theorstically, the trst opuon could be exercissd at the expiration of a period as long
fbot only as loag) as the accused’s presemce at the police station was “voluntary;” ses
note 53, above. That is because it is only after the use of coervion transforms the sum-
mons into arrest that discharge would, in theory, be Torbidden. But it might be desirable
to establish an irrebuttabls presumption of imvoluntaciness after the cxpiration of forty-
eight bours, for purpeses of Ardicle 29,

.ﬁ* See text accompanying notc 21, above,

56. Arts. 19-21 and 50-51.

57. Although some students of Ambharic find ambiguity in the phrase, most, it is koped,
would agres that sivaddrg kelsigne bakir ( LFECT s NATYT: NC) connotes direct
discovery of the act in process of commission, rmther than indirect, post faeto discovery
that the act has been comamitted.

58. The precisc meaning of “scrious” s discussed at text accompanying notes 73-86, below.
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grounds of “sericusness™ alone, but the Amhbaric forbids them because the element
of flaprancy is lacking.

In a situation such as this, where the Bnglish and Amharic versions are
clearly discrepant, it i obviously necessary to decide which version should
prevail. Although one can always fall back om the principle that in case of
conflict the Amhbaric, as the official language of the Empire,”® will prevail it is more
satisfactory to trace the source of the phrase in question to see which version more
neatly approximates it. In doing so we sec that the immediate source is apparently
The Federal Act™ uniting Eritrea and Ethiopia in 1952, Paragraph 7(i) of the
Act states: “No one shall be subject to arrest or detention without an order of a
competént authority, except in case of flagrant and serious violation of the law in
foroe ... " (Emphasis added) That language, which was in turn taken from 2 1950
United Nations Resolution$! supports the Amharic version of it§ successar,
Article 51 of the Revised Constitution. '

The. conclusion that the constitutional framers iniended to permit arrest with-
out warrant only where an offence is both flagrant and serious, is further buttressed
by 1wo considerations. First, that interpretation is more in keeping with the
general privciple of modern criminal procedure that amests without prior court
suthorization are properly the exception, not the rule®2 This principle argues for
the strict constructon of provisions allowing arrest without warrant, derogating as
they do from vital liberties of the citizen. The generally accepted rule of strict
construction for all penal legislation is based on the same considerations.

Secondly, the conclusion finds support at the witimate source of the concept
“flagrant offence” in continental®® acrest law — both consiitutional and statutory.
As carly as 1849 the Swiss Constitution provided “where there is a flagrant pffence,
agy persom may arrest the offender.”® Similarly, many preseat-day continental and

59. Rev. Con., Arv. 125.

60, Quoted in M. Marein, The Eihiopinn Empire Federation and Laws (Rottetdarn, 19543,
pp. 431 ff, and adopted by “Federal Incorporation and Inclusior of the Teegitory of
Edtres Within (e Empire of Ethiopia Order,” Ordec No. 6§, 1952, Neg. Gar, year 12,
no, 1.

61. Res 309 (V), Gen. Assembly, 5th Sess., Dec. 2, 1950,

62, See, for example, United Nations, cited above at nota 34, Arts. 6-7 of “Diraft Principles,"
and commentary, at ppe 20607, '

63.. While the concept of i flagrante dellcio is known ta modern Anglo-American arrest
law, where il is sxpressed by the formulae “found committing™ by, and “committed in
the presence™ of, the arresting pasty, its role iz quite modest and nadeveloped compared
to that of its continental anakbogue, flagrant délfit. For a discussion of their common
historical background s M. Ploscowe, *The Development of Preseut-Diay Criminal Pro-
ocdures in Burope and America,” Harvard L. Rev, vol 48 (1935 pp. 441, 44345,
Conlewmtporary’ Angh-American Iaw on arrest without warrant is discussed in this article,
below, and summarized in Horriy's Crimingl Law (20th ed. by H. A. Palmer and
H. Palmer, London, 1960), pp. 382 £f.; E. Bamett, R, Tavior and R. Tresolini, “Arrest
Without Warrant: Extent and Social Implications,™ J. Crim L., Crim. and Police Sci.,
vol. 46 (1955), pp. 19192, As will be demonstrated below, the Ethiopian coocept of
“flagrant offence™ found in Code Arts. 19-21 is of the continental breod.

G4 C@ns‘gitut_icmal law of April 23, 1849, quoted in Exposd des motifs. E&m&s} Project de Joi
cwéssfguummeﬂe sur fa Jibertd individuelle et sur Finviolabilité du domicilz (Genzve, 1957,
P; .

L
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continental-inspired constitutions®™ and ¢odes™ allow arrest without warrant for
flagrant offences and, as will be shown below, commonty define the concept in
langeage very like that found 16 the Ethiopian Code. And, it must be noted, the
special ruless? governing flagrant offences are usgnally applied only ta “serious™
flagrant offences, not to “minor” ones. In France, for example, an amest without
warrast may be made in the case of “a flagrant felony or a Ragrant misdemeanor
punishable by mprisonment.™® Minor flagrant offences, such as misdemeanors
{délits) not punishable by imprisonment, and all peity offences (contraventions),
are not subject to such amest. Leaving aside for the moment the question of how
to interpret “serious™ in Article 51 of the Constitution,® it is ¢lear from the conii-
nental sources that the Amharic version, permitting arrest without warrant only in
case of an offence which is both flagrant and serious, is correct rather thar the
English version. T T

If it is true, then, that the more permissive, English language version of
Adicle 51 is not authoritative, one must immediately ask whether the Code pro-
visions on arrest without warrant are constitutional. Do they, following the
English version, permit arrest without warrant in cases where the offence is not
both serious and flagrant? If so, they must properly be considered null and void,
because they are contrary to the authoritative {(Amharnic) vetsion of Article 51.7

As we shall see, the Criminal Procedure Code contains two “clusters™ of pro-
visions permitting arrest without warrant: Articles 19-21 and 50 (flagrant offences)
and Article 51 (miscellaneous other offences). As to the former group, drawn from
fhe same continental tradition as Asticle 51 of the Revised Constitution, there is no
preblem. . But the second, inspired by English-Commonwealth arrest law, is gene-
raily in direct conflict with"the constitutional standard expressed in the Ambharic
version of Article 51. ‘

The Code: Flagrant Offences

Code Articles 19-21 and 507! define flagrant offences and declare that zny
person may arest a flagrant offender. A comparson of these provisions with

65. Scc, for cxample, the consimtons of Belgium (1831), Art 7; Brazil (1946), Art. 141,
Sce, 207 Chile {1925), Ant. 13; Iran ({908} Art. 10; Greece {1951}, Art 5, translated in
A Peasler (ed.), Constitufians af Nations (2d ed., The Hague, 1956), 3 vols.

66 See, for example, Freach Code, Arts. 53 fi; Turkish Code, Art, 127; [Belgian} Code
d'Instruction Criminclle, Arts. 41, 46, 196, in J. Servals ot B Mechelynek, Les Codes
Belges (28th ¢d. by R. Rutticns and 1. Bloadizux, Brosselles, 19513 wol. 2; [Halian]
Codice df Frocedura Penale, Arts. 237-38, in G. Lantanzi, J Codict Penali {Milzne, 1982).

47. Broad arrest powers are among 2 awmber of special procedural rules which uspally come
inte opcration with the commission of a flagrant offence in cootinental systems. See,
for example, French Code, Tide I, Chap. 1, and sources cited in note 66, above.

68. French Code, Art. 73; see also id., Art. 67. For a discussion of pre-1957 French law
on this point sce P. Bourat and F, Pinatel, Traitd dz Droit Pénal et de Criminologic
(Paris 1963), vol. 2, Sec. 1299. Before the present law there was some confusion as to
whether the rules shoald apply ke misdemeanors (déliss), but they were always applicd
to the most serious offences (crimcs) and never to the least serious (confreventions).

69. Sec the discussion at foxt accompanying noles 78-86, below.

7. Rev. Con., Art 122,

M. Ar. 19. - Flggrani offences.
(1) An offence shall be deemcd to be flagrant where the offender is found committing
the offence, ailernpting to cormnit the offence or has just committed the offence.
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Articles 53, 67 and 73 of the French Criminal Procedure Code’™ demonstrates
unquestionably the continental source of this portion of Ethiopian arrest law. We
may approach the compatrision by first noting the differsnces between the two
sets of rules.

The French law adopts a bi-partite division of flagrant offences into “flagrant”
and “assirnilated” ones. To these the Ethioplan Code adds a third categery,
“quasi-flagrant™ offences.™ One should note, however, that these lables are of no
functionzl consequence, since the Code treats all theee categories in exactly the
same Wway.

{1} Definition .

Regarding the definition of “flagrant offence” (including sub-categories) th
Ethiopian codifiers both added to and omitted from the continental model. To the
standard definition of “flagrant offence™ as one which “is being committed or has
just been committed” Article 19(1} has added flagrant atfempts. This probably is
not a substaniial change in the old formula because an attempt to commit an
offence is in ftself a penal offence, and therefore needs no separate mention.™

{Z) An offence shall be deemed to be quasi-Ragrant when, after it has been commitied,
the offendsr who has escaped is ¢hased by wilneszes or by members of the public

o7 wheno 3 huwe and cry has boen raised,

Art. 20, - Assimilated cases.

An offence shall be deemied to be flagrant and 1o fall undar the provisions of Art, 19

when ;

(a) the police are immediately called to the place where the offence has been commit-
ted; or

(0} = ery for help has been raised from the place where the offence is being or has been
committed,

Art. 21. - Effect as repgards setting In motion &f proceedings or arrest

(1) Tn the case of offences as defined in Art. 19 and 20, procecdings may be insthated
without an accusation or complaint being lodged, wunless the offence canaot he
proseoted cacept upon a2 formal complaimt.

(2] An arrest without warrant may in such cases he made on the conditions laid down
in Art. 49 ¢t seq,

Act. 3. - Arresr witheatr warraue in flagrant cases.

Any private person or member of the police may arrest withow! wagrant a pefdon wha

has committed a flagrant offence =5 defined in Art. 19 and 20 of this Code, whers the

oifence is punishable with simple imprisonment for not less than thres months.

T2, Cited above al nole 26,

Att. 53 - The felony or misdemeanst that is in the process of being committed or which

has just been committed Is a fTagrant felony or flagrant misdemeanor. ‘Thers iz also a

flagrant felony or misdemeanor when, in the period immediately following the act, the

suspected person is pursued by clamor, or is found in possessicn of obiects, or presents

traces or indicatioms. leading to the beliaf that he has participated in the f[slony or mis-

demmeanor,

Every come or misdemesanor whick, though not committed in the circomstances
provided in the preceding paragraph, haz been committed in a house the head of which
asks the prosccoting attorney or an officer of the jndicial police to establish jt shall be
assimilaied to a Pagrant felony or misdemeancr
Ayt 73 - In the case of 2 flagrant felony or Hagrant misdemeanor punichable by impri-
somment [or jailing], every person has power to apprehend the perpetrator and (o fake
him before the nearcst officer of the judicial police.

T3, Art. 19(2).

74, Sec Pen. ., Att. 27 Althoueh onc might ask whether, then, an attempt to commit [the
offense of] a criminal attempt eames within the smbit of Article 19 the answer wonld have
te be “no,” because that would in offect class as W "Tagrant offence” an act which is not

a penal offenec at all. In any event Article 50 would not authorize an arrest without
warrant in such a ease.
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Amnother “addition™ to the traditional concept is found in Article 1%2), which
includes situations where a “hue and cry™ has been raised. This, again, is not a
substantial addition, since it merely duplicates the first part of the same sentence
“when . .. the offender who has escaped is chased by witnesses or by members of
the public.”™ As for the Ethiopian Code’s seeming omission of important circum-
stances covered by the French law, where the suspect is “found in possession of
objects, or presents traces or indications, leading to the belief that he has par-
ticipated in the felony or misdemeanor,”® this was no doubi motivated by the
consideraticn that the English-Commonwealth formulas of Article 51{1){f) - (g)™
adequately provide for them.

The “assimilated cases” of Article 20 are in form different but in essence quite
similar to the “assimilated cases™ of Article 53, second paragraph, of the French
Code. Akhough the Ethiopian provision covers a bit more gromod than the
French, it serves the same object of allowing immediate action where attention is
called to the offence at a time soon after its occurrence.

@ Having in Articles 1% and 20 established the definition of “flagrant offence”
e

Code goes on in Articles 21 and 50 to statg the pmccdural 0 nces
thereof: in the case of ordinary™ ﬂasrant offences prmm?ﬂings may be%

without an accusation being )

Leaces? if flagrant, subject the offender To AT twﬂ cut'wanam_by EE ce
_officer or - private citizen™ if the Qﬂﬁnm_mmcs ‘a _possible maxmum. pumshin:

75. The substantial identity of the two formulations is teen in the renderinz by one trans-
lator of “lorsgue ... la personne soupgomee est poursuivie par la clapieur publique., . ™
by “when ... the... person is followed by hme and cry.” US. Arny, Judpge Advocate
Div,, French Code of Penal Procedure, Art. 53 {trznslafion I. Belanger, 1960, unpubi-
shed, Library, Faculty of Law, Haile Sellassie I Univeraity)

70, Art. 43, Para, 1, French Code,

77, Quoisd and discnssed at text accompaying notes 107 £, below.

78, As opposed to complaint offences; soe note 16, abowe,

T9. fhid.

The argument ha: been made that Article 2J(2) allows arfest without warrzot in
Haggant complaint offences only after the lodpiog of a complajat, orally at lcast. Soc
Graven, “Prosecuting Criminal Offences...™, cited above at note 2, pp. 122-23
Although there is some policy justification for so reading Article 21 no such require-
nent is Jaid down in Asticle 50, and the better view might be to allow arrest withont
wagrant in all flagrant cascs, withowt 3 request from the injured party. By the very nature
of mest complaint offencss, their comimnission s ot apt to come to public attention
in a flagrant postare very often. Where they do, it is arguable that notoriety has already
beeti achieved by the flagrant circumstanses of the case, and so will be little aggravated
by an arrest. Moreover, one must provide for the arrest of Sagrant offenders (e.p., adul-
terers) in cemplaint cases where the injured paty is not immediately available to enter
& complaint. If a prior complaitt weéte reqguired in such cases, b}r the time it waz made
the ofience would no longer be “flagrant;” scc text accompanying notes 37-07, below.

In any event; where. the injured party In such 2 case does not wish to see "pmceed
ings instinmed” (Book H, Title I, Chapter 3 of the Code) his refusal to lodge = comphaint
will, by virtue of Article 21{1}, effectively prechude same.

0. Thke French code alw allows amest by private citizens in such cases; see Art. 73, quoted
-above at note 72, The other procedural consequences which, in the French and other
continental gystems, apply to flagrsnt cases (see nots 67 abovc‘,l have ot becy cartied
wver o Ethiopian law, largely becanse they would not make sense in the predominantly
accusatorial. common law procedural scheme of the Code.
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three months simple imprisonment or a more severe penalty.d! We may here derive
a clue to the meaning in Artclc 51, Revised Constitution, of the word “'serious.”
We have seen that in French law, arrest without warrant is allewed for flagrant
felonies (crimes)B? and certain misdemeanors (délits* but not_in_flagrant petly
offences (contraventions).® Granted the continental derivation of the Ethiopian
provisions it is probable that “serious” was meant to denote offences corresponding
to the continental calegories of crimes and délits.® In fact, tme_xd;ugj_ngi]l,_:@n.
cos with a maximum punishment of less than threc m _ Imnpri t .
Article 50 does very closely approximate the French rule, for confraventions are
punishable by imprisonment for not more than two months and a fine of not more
than 2,000 new francs.® According to this reasoning the definition of a “serious
offence” in Article 51 of the Constitution is satisfactorily and consistently rendered
by Code Article 50.

(i} Application: Immediacy and Fublicity

There are two other matters in connection with flagrant offences which desetve
discussion, corresponding to the two elements which are central to the notion of
flagrancy: immediacy in fime and publicity, The first element is apparent in such
phrases as “has just committed the offence,”™ “after it has been commmitied,”s
“the police are innnediately called,™ and “a cry ... has been raised.”® (Emphases
added.) The obvious crucial questions are, How long a time is “after™? How
soon is “immediate”? etc. If, two weeks after the commission of thefi, the victim

F1. Article 50 uses the language “whers the offence is punishable with simple imprisonment
for not less than three months' which is slightly ambiguous. It most Hkely mcans
“ghere the offencec caffies o maximums punishment of at least three months simple im-
priscament or of rigoron: impriscnment or of death,” Thus, for example, the flagrant
commission of an offence under Article 415 of the Penal Code ("Abuse of the Right of
Search or Seizure™, which is punishable with “simple imprisonment for not less than one
month, and fee™ would subject the door to arrest without warrant under Article 50
cven thouph the penalty uldmately imposed might be only one month simpls imprisoa-
ment, because the offence is still pumishable by up to three years simple imprisonment
(Per, C., At 105 And since Atficle 50 iy meant io implement the constitutional policy
of allowing arrest without warrapt in the case of sericus flagrant offences, it wourld be
anﬂma‘!t{b:-us to read Ardcle 50 as cxciuding offences punishable by rigorous impisonment
or dea ’ '

82, A crfme is an offence punishable by scvere penalties such as death or imprisonment at
hard labonr, and loss of civll rights, The French Penal Code, Atts, &, 7, 8 (translation
I, Morean and @ Mueller, London, 1940}

B3. A défir is an offence punishable by jailing or imprisonment for not mots than five years
and a fine. I4., Art %

84. A comravention is an offence punishable by imprisonment for not more than two months

- and a fine of oot more than 2,000 new francs. Id., Aits. 463-66.

35, But the French fanguage vemion of the UM resolutlon to which we have traced the
origin of the constitutional provision docs not mention crime or délit, It reads; "Nul ne
pourra &tre arrdté ou détenlle §i oo n'sst pes sur Pondre dhane autorité compéiente sauf
en cas de violation flagrante et grave de la loi en vigeur. . ™ Res, 309 {¥), Gen
Acsembly, cited above at note 61,

86. The French Penal Cade, cited above at npte 81, Artg, 465-66.

87, Art. i1}

BE Art IS(2) .

89, Art 20{a).

20, Art 20{b)
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thinks he recognizes the offender walking on 2 public thosoughfare may he legally
invite passers-by to chase the suspect and arrest him? Or does “after it has been
committed” in Article 19(2) mean “immedigrely after ... 779 Does Article 1%(1) {in
combination, always, with Article 50) authorize a police officer o arrest withont
wattant an offender who re-appears at the scene of the crime twelve hours after
commission of the offence? twentv-four? forty-cight? The answering of such ques-
tions demands a line-drawing which is never casy,

Appropriate guides might be sought not only in foreign law*? but by reference
o the purposes of the provisions in question. Why does the law permit these
cxceptions to the general rule that no one may suffer amest without prior court
scrutiny and approval of the grounds therefor? The cbvious advantages of arrest
without warrant over arrest by warrant is that the former allows prompt action
by avoiding the delay involved in waveling to the court and applying for a warrant.
According to continental writers, flagrant offences require or permit the emission

of such time-consuming formalities on three grounds: prevention, detectiom and
certainty. rCrevenfion app]ics where immediate arrest j5 the only way to prevent
the offender from carrying off the fruits of his crime.™ Detection refers to the need
for arrest in order to_stop the offepder from escaping ¥ and to preserve evidence
which mght prow stale or disappear during a delay after the ocourmence.®
Ceriainty Tefers to the fact that where an offender is found “red-handed” there is
no possibility that he is innocent, so there is no need for such judicial safeguards
as a warrant.¥

Ie shou]d be noted that nlthﬂugh these arguments are offered in support uf

cable o non-flagrant offences. A police nffic:r who, for example, some months
or years after an offence spots the suspected offender in a railroad station, risks
hig escape if he delays for the time necessary to procure an arrest warrant. Simil-
arly, an officer whoe three weeks after an offence learns that the suspected
offender is about to check out of his hotel room, risks his escape with the frufts
of his crime- if he forbears from rushing inio the room znd arresting the suspect

91. In the Amharic version the word “immediately™ has been used,

9. We find in French law, for example, 2 change from “temps voisin do Jdélit” (Art 41,

(0ld} Code dinstruction Criminelle) which was inierpreted as covering evenis up to
forty-eight hours zfter the offence was commuitied {s=e Bouzat and Pinatel, cited above
at nole 6B, vol. 2, sec. 1298} to the stricter formula, “temps trés voisin de TIacbom™
fArt. 53, {new} Code dr Procedure Pénaley, under which a thirty-six hour delay has been
reled oo great Decision of Secpr &, 1960 (Chambre d'accus., Dousl, Fra) J. €. P,
Semaine Jurid., Serié G, 1960, para llﬂ' {note Guudre).
The words “Immediately after” and “just committed” in Itzlian law have appareuﬂy
received an interpretation narrower Lhap that given to the analogous French provision;
an arrest thres howrs after the commission of the offence has been approved. Cass.,
Scz. IT, 18 maggio 1949, Lissone, dck, pen. 1949, II, 621 cited in Codice Di Procedira
Penale, cited above at mote 66, commentaty 1o Atrt. 237,

Exposé des motifs, cited above at oote 64, p. 280.

hid.

Bouzat and Pinatel, cited above at note 68, vol 2, Scc. 1295: Ploscowe, cited above
at note 63, pp. 443-44.

Q6. 1k,

RES
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without a warrant. MNevertheless, alihough it might be advantageous from some
points of view to execute an arrest without warrant in such exceptional (but non-
flagrant) cases, one must keep in miod the extraordinary nature of this procedure
and the danger that in the progressive extension of its scope to cover more and
more “exceptional cases,” the judicial safeguards prescribed by the Constitution
for the ordinary casc will be altogether lost, That, and the fact that the “certainty”
rationale prows weaker with each passing moment alter the completion of the
criminal act, argues for a very strict construction of Articles 19 and 20. Therefore,
it would be best if the proximity in time reguired by Articles 19 and 20 were
interpreted marmiowly, that is. a maner of only a few hpurs at most after the
commission of the offence.

The second element of flagrancy, that the commission of the offence or its
aftermath be in some sense “public,” is apparent in such requirements as that
the offender be “found” committing or attempting to commit the offence,¥ that
he be “chased by wimesses or by members of the public,”® that 2 “hue and cry
has been raised,”™ that the police have been “called fo the place where the
offence has been commitied,” ™ or that a “cry for kelp has been raised” from the
place of the offence. (Emphases added.)’® The policy allowing free arrests in such
cases can be justified, not only by the added certainty which “publicity™ lends, but
also, often, by the necd promptly to restore dismarbed public order and tranquility
by removing the capse from the scene. Such prompt action might also be neces-
sary, in some cases, to avert further public disturbance in the form of lynching or
other violence committed by the offender or his pursuers. Thus it is easy to
understand why the concurrence of a *public” offence. together, freqaently, with
an opportunily to terminate z resulting disturbance while it is in the course of
happening, should qualify as an exception to the rule requiring prior court approval
of 2l arrests.

Granted that “public” commission or consequences are essential to flagrancy
let us consider the application of Articles 19 and 20 to a particular case. Suppose
there is a disturbance during an authorized public meeting, and a police officeri®2
comes upon X and Y pushing and shouting at each other in the assembly, Three
or four of the bystanders tell the officer that X is a trouble-making intrudes, so the
officer arrests him for having been “found committing” an offence under Article
484 of the Peral Code, for which arrest without warrant is authorized by Articles
19 and 50 Tater it turns out that Y was the real intruder — X was really the
meeting’s chairman, who had been trying to cject Y when the policeman arrived
and, owing to the false accusations of unsympathetic bystanders, arrested the wrong
man. Was the amest lawful?

97, Art 19(1%,
98, Art 19(2)
99, Ibid.
100, Art, 20{a)
101, Art. 20(b).
102. A private citizen would be in the same pozi \ i
autII:,mriztd to armest flagrant offenders bypt‘;&emsﬂmﬁm (An—st?;eyﬂa?teﬁg mﬂn&dm Wattg fersmon‘;

to police calls for assistance if such assistance can be given “without risk.” See Art. 57,
and Pen. C., Arte 433, ¥61.
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1t seems clear that in order to protect!®® the police officer, who acted very
reasonably under the circumstances, we would bave to say that it is immatetial
thar the arrested person was not truly “found committing™ an offence. Rather, he
was “apparenily” committing an offence, and the proper interpretation of every
requirement under Articles 19 and 2009 must be w0 viewed — not “found.
ancmpung to commit the offence™ but “found appgrently attempting 1o commit the
offence,” not “has just committed the offence” but “'has apparently just committed
the offence™ and 50 on.'» So leng as the 1est of Article 19 or Article 20 reasonably
dappears to be sarisfied in any particolar case the power of arrest without warrant
granted by Article 50 must be seen in law as applicable, even if it should later
develop that the test was not actually satisfied.

Similarly, the converse must be trug of artests withoul warmant which do not
reasonably appear legal at the time of execution but which are justified, post facto,
by the results. In those cases the arrest must be seen as illegal. and the officer held
liable for his misconduct. Thus, for example, should a police officer m 1he cir-
cumstances described above amrest a peaceful onlooker, simply for the unsatisfactory
reason that the officer dislikes his appearance, the arrest cannot be justified under
Article 50 even should it later develop that the arrestee was the ringleader of the
intruders, and in fact guilty of an offence under Pepal Code Article 484,
For, in oider to protect innocent cilizens, one cannot allow arrests which, from the
point of view of the arresting party at the time of the arrest, were legally unjusti-
Hable, even thouph subsequent develapmenis justify prosecution and conviction of

the arrestze. The proper test of the IWW
the apparent, not actual. existence of a fla = 106

The Code: Article 51

We have so Ear considered one group of Code provisions which permir arrest
without warrant -— Articles 19-21 and 50—and have demonstraled their onigin in
continental legal systems. We have seen, also, that they are catirely harmonious
with the restrictions of Article 51. Revised Constitution. which has a similar
origin. We may now tumn to the second “cluster™ of provisions allowing arrest

without warrant, those contained in Article §51.177

103. From, in this case, “self-help” (scc noic 51, sbove), The officers -faith mistake aa
to the facts would doubtless negate any ciwil [Arte 203%(¢} and 2042(T), Giv. C.) er penal
(Arts. 76 and 416, Pen. C) Rability on hiz part

1. This reasening spplics oqually to Sub-arte {1Wb], {c} and (f), of Code Article 5§, quoted
below 3t note 107.

105, That iz how “found committing an offence™ iz interpretad in England; see Wiltthirs v.
Barrens, cited above at note 13, Similerly, some Amerncan jurisdictions interpict the fexd
“committad in the presence of ... " o mean “roesonable beliel™ that the offence i3 boing
committed, although others hold diffstently. Sce pote 62, 2bove, and L. Orficld, Crimi-
nal Procedure from Arrest fo Appeal [Locdon, 1947), pp. 18 L

106, This 15 the law in France; scc Decision of Oct. 25, 1928 (Court of Nimes, Fra), Dalloz,
1929, Recuedl Periodique, pt. 2, p. #6. American cases have also held that an unjustified
arrest gannot be made legal retrospectively by the illegality which it “turos up,™ See
Draper v. TS (Sup, Cr, US,, 1955), U5, Sup. Cr. Rep, (Lawvers ed), vol 7%, p. 329,
Saead v, Bonnoll (MY, U.& 1901), M.Y. Rep., vol. 165, p. 126,

7. ArL 51 - Arress withour warranr &y the police,

{1} Any member of the police may agest without warrant Any persom:
(a} whom he reasonably suspects of having commiticd of beng abonut to ¢ommir an
offence purithable with imprisoament for not Jois than oar year
AR
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Although space does nol permit detailed consideration here of each rule
contained in Article 5]. a few genergl comments, illustrated by reference to
particular rules, might be helpful.

We might note first that in contrast to the “flagrancy” provisions considered
above, the various elements of Article 51 are derived from English-Commonwealth,
not continental law. The immediate soutve of Article 51 is apparently Section 23
of the Malavan Criminal Procedure Code.!% which in turn is closely!® based upon

L

il

)

(b who js jn the act of committing a breach of the peace;

i1 whe obstructs @ member of the police while in the execution of his duliet¢ or
who has escaped o attermpicd Lo sswcape from lawinl costody; -

i@ who has evaded or i5 reasonably suspecied of having evaded police suspervi-
sion;

(¢) who iz reasonably suspected of being a descricr from the amed forces or the
police forces;

(f). who haz in his possession without lawful excuse housebrzaking implements
OT Weapons,;

(g who has in his possession without Iawful eXcuse anything which may reasonably
be suspected of being stolen o otherwise obtained by (he compmstion of en
offence;

Mothing in this Article shzll affect the powers of cther government offieers 1o make

&n arrest without warrant under special provisions of other laws,

103, Malayan Code, Sec. 23, When police or penghely may arrest without warrant,
]

Any police officer of penghuln may without an order from a Magistrate and with-
ourt a warrant arrest [sic].

(a} any person who has been concerned in any seizable offence or against whom a
reasenable complaint has bern made or ciedible information bas been received
or a reasonable sispicion cXxists of his having been so goncerned;

b) a2ny person having in his possession withont Jawful sxcuse, the burden of provs
ing which exguse shail lic on such person, any implement of bouse breaking;

fd} any person in whose possession anything s found which may reasonzbly be
suspected to be stoltn or frauduleplty obtained property and who may reason-
ably be spspected of having committed an offence with reference to such fhing.

ic} any person who obitructs a police officer whils in the exXecution of bis duty or
who has escaped or attempis to escape [rom Jawiul custody:

([} any person reasonably suspected of being a descrier fromy His Britannic
Majesty’s army, navy of air forcs of from any repular forocs maintainsd or
paid by the Government of the Federated Malay States:

th) any person who has no cetensible means of subsistence or who canmot give a
satsfactory account of himself;

() any person in the act of comumiting in hiz presance a breach of the peace:

(k} any person subject to the zopervision of the police who fails to comply with the
requirements of Section 296 of this Code.

(i) Mothing in this section shall be held te limit or to modify the oporation of any

other law empowering a police officer or penghuly to arrest without a warrant.

(Note: A penghuly is a Malayan viliage headman.)

102, But with some Jifferences. The Indian provicion in guestien contains po analogoe to
Sec. 23(D{j) nor o Sco. ZHii) of the Malayan code, which have been brought into the
Ethiopian law as Artiele 51{1)(b) and 31{2) respectively. Such facts are strong evidence
that the Malayan, nol the Indian, Code was the principal modsl utad by the drafter for
the common law parts of fthe Ethiopian Code. Ceosidering Sir Charles Mathew's prior
Judicial experience in Malaya {soe note §, above} this seems 2 reazonable comjeciure.

Note, also, the related armest provisions of Police Proclamation, 1942, cited abowe at

note 51, Art. 14,
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Section 54 of the Indian Criminal Procedure Code.'' And, as might be expected
under the circumstances, these “common law” arrest provisions do not mesh
smoothly with the constitutional restriction, which is continental-inspired. In .
almast every rule of (Code} Article 51 clearly violates the proper {Ambaric)
version! of Article 51, Revised Constitution, and is therefore. to that extent,
unconstitutional 112

Let us take, for example, (Code} Article 51(1) (c) permitting police arresi
without warrant of any person who, infer afig, obstructs 3 member of the police

LIS Indian Code, Sec. 54, When police may grresi withouf warrans,
1) Any police-officer may, without an order from a Magistrate and without a warrant,
arrast:
first, any person whe has been concerned in any copnizable offence or against whom
a rcasomoble coaplaint has besn made, or credible information has been
received, of & Teasonable suspicioa exists, of his having been so concerned;
secondly, any person having in his possession without lawful excuss, the burden of
proving which cxcuse shall e on such person, any implament of house-breaking,
thivdly, any person who has been proclaimed as nn offender sither under thiz Coda
or by order of the State Government;
fourthly, any person in whose posssssion anything is found which may reasonably
be suspected o be stelen property and who may reasonably be suspected ol
having comimitted an offapce with referepce to such thing:
fifthiy, any pertop who obstructs a police-officer while in the sxecntion of hig duty,
or who has escaped, of attemapls to escape from lawful custody;
sixehly, any person reasonably suspected of being 2 deserter from the Indian Army,
Nawy or Air Force;
severithly, any person who has been concerned in, or against whom a reazonable
compiaint has been made or credible information has been received or a
reasomable suspicion exists of his baving been Toncemed in, any act committed
al any place out of Indiz which. if commitied in India would bave been punt-
shable as an offence, and for which he is, under any law relating to extraditon
or otherwise, liable to be apprehended or detained in custody in India;
eighthly, any relcased vonvicl commiiting a breach of any rule made under section
585, sub-Section (3);
rimthly, any persom for whose arresl a requisiion has besn received from anothec
police-oificer, provided that the roquisiion specifies the person to be arrestad
attd the offence ot other cause for which the arrest is 1o he made and it appears
tharafrom Lhat the porson might lawiully be arrested without 2 warrant by the
officer whe izsied 1he requisition.
(2) This section applies also 10 Lhe police in the town of Calcutia.
Sze aleo similar provisions pn the edminal procedure codes of Singapors Cotony
(Singapere Code, Sec. 31), Tanpanyika Territery (Tangaayika Code, Sec. 27), Sudan
(Sudan Code, Sec. 25), and Ghana (Ghang Code, Sco. 10,

111. See discusgion in text accompanying notes 55 fE, above. BMost do not necessanly com-
flict with the (incormect) English version, which presnmably was the omg with which
the drafter worked — almost every offence described in fCodc) Article 51(1) is either
Hagrant or serous. But they do run &foul of the conjunctive formaula found in the true,
Amharic rendering,

112 It should be stressed 1hat some pants of Code Article 51 are susccptible of being applicd
constitutionally, and those sub-griicles are not void “on lheir face™ but only in many of
their purported applications. For example, Article 5101) (2) could be applied in 2 flagrant
case, e.g. 1o arrest a murderer im hot flight from the scene of his crime.

But, it is suggested, 1o the extent that Code Article 5] iz applied to cases which are
both fagrant and serious, the aricle, though conslimtiopal, is almost entirely super-
fuezs. That conchusion follows from our fnding that Code Articles 1921 and 50 as
gapmmﬂy drawm implement the constitutional standard almost exhanstively. Sec note 122,
below.
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while in the ¢xecution of his duties."® Now by the very nature of this offence, its
commission i bound in ordinary cases to be “flagrant” within the meaning of
Article 51 of the Revised Constitution. But the Constitution permits arrest without
warrant only where the offence is both flagrant and serious, and by “serious™ we
have interpreted the law to mean punishable by gt Jeast thres months imprison-
ment.!¥ This offence (in its unaggravated form), punishable with_simple imprison-
ment not exceeding one month,M® therefore fails W@n&w
This same objection applies to other parts of ) Article 51.1% With respect
to the remaimmg sub-articles some of them do satisfy the “seriovsness™ test only
to fzil as to flagrancy.'V?

This unfortunate situation exemplifies the confusion that can result from an
eclectic approach to codification of adjective Iaw:1¥ common law rules on arrest
have been adopted, side by side with continental rules, by a code subject generally
1o a continental conmstitutional provision; the continental rules comply with that
provision, bat the common law rules do not. The only possible escape from this
dilemma. outside of legislative repeal of the offending Code provisions, is to take

113. The apparent source is Malayan Code, Sec. 23(i) (2}, quoted at note 108, above

114, See text accompanying potes B2-B6, above.

115. Pen. C, Arts. 433(1) (“Resisting Aurhority™), and 762 ("Refusa! to Obey an Infunction™).

116. Depending on one's interpretation of “breach of the peace™ Article 51{1}{b) might be
in this catcgory; sec discussion in note 1318, below. However, Sub-article 1(f) apparently
refers 1o the polty offence prescribed by Penal Code Article 808 (“Unjusvified posression
of Suspicious Arsicles”), not a “serious™ offence, and the same is true of Sub-article 1(g).
In the case of Sub-article 1(g) the provisicn cannot be justified on the groumd that tuly
serious offences {e.g. Pen, C, Arts. 630 (“Thefr™), €35 (“Ageravated Thefr"), 636
(“Rablery™), 647 ("Receiving”), =tc.} might have besn commbtted; the deseribed offence
15 possession, a non-gerious offence for which arrest without warrant wonld be unconsti-
tutional. —

Likewise, in Sub-article (I}d) the offence (Pen. €., Art. 453 - “Nonobtar
vance of Secondary Pengliies and Preventive Measures™) is punishable by a maxzimum
of one month simple imprisonment; it is thercfore not “serious™ within the meaning of
Artele 51, Rev. Con. and arrest without warrant is impermissible.

117. For cxarmple, Ariicle 51{1}(a} clearly purports to aliow arrest without wasrant in pon-
Tiaprant cases,

Sob-articles (1)e) and (IXh) pose somewhat difficult problems, becsznse although
the described offences (Pen. C., Aris. 300 - “Dassrfion” or 412 - “Breach aof Official
Duries,” 471 - Dangerous Vagraney™) are “seriovs,” i1 is disputable whather or not
they are pecessarily flagrant. One can argue that beth desertion and Yagrancy are “con-
Lnwng” offences, ie. that once having deserted or having fulfilled the conditions of
Article 471 the offender is in a contituouns and flaprant “stite” or “condition” of deser-
uon of vagrancy. But in view of the geveral philosophy underlying the flagrancy rules
(see text accompanying notes 97-105, above), it wonld scern better to require arTest
warramts in such cases unless the circumstances show, 8y overs, “public” behaviour, the
commission of some element of the offeace, e.g. hot pursuit of the deserter, threatening
acts of the vagrant. Where thers is 1o “public” distyrbance thers it no real flagrancy,
and no eompelling reason for avoiding the preferred method of arrest by court warrant,

118. An exampie of problems which can arise from z different sort of eclectivism, the adop-
ton of common law procedural rules with comtinental substantive tules, is found in
Atticle 5101} (b), allewing palice arrest without warrant of any person “whe is in the act
of committing a breach of the peace.” “Breach of the peace” in this context is an abvious
import from the common law (see, ... Malayvan Code, Sec. 23(iKj), quoted abowe at
note 108) and has a fairly definite range of application to cases, however minor, which
involve or threaten imminently to incite violence and public disorder. See Halsbury's
Laws of England, cited above at nota 16, vol. 10, Criminal Law, para, §35; Corpns Juris
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the English version!!"? of Article 51 (Rev. Con.), not the Amharic, as authoritative.
But this, it is submitted, would result in an excessive broadening of the power to
arrest without warraat; the comstitutional protection would be reduced to & mere
fraction of its intended breadth, and the general policy'*” of favouring arrest by
warrant wherever possible larpely defeated. Rather than adopt such a solution
it would be more desirabie 10 recognize as valid the Ambharic version of the
comstitutional protection, which expresses its meaging truly, and repeal the
incompatible and superfluous powers of arrest without warrant granted by
Article 51 of the Code. Then, 0 whatever extent the remaining arrest provisions
in force prove inadequate, the Iack should be remedied through legislative amend-
ment'? wherever constitutionally permissible.!

Secundum (New York, 19371 vol. 8, Arrest, pp. 591 ff While Sub-article (1)(b) clearly
describes offences whick are flagrant, there is a dilemma involved in deciding whether
or wot it describes serfous ones. If we impart a nomal common law meaning o
“breach of rhe peace” then manv of the offences covered are minor ones. See, for
example, Pen. C., Book VI, Title I, Chap. 1V, Sec. 11, entiled Offences against Public
Perice, Tranguility and Order, pamticularly Arts. 770 (“Disturbance of Werk or Rest of
Cethers”) and 771 {“Blasphemous or Scandalous Utterances or Arirwdes™) for which
atrest without warrant wold be unconstitutional. On the other hand, the continental-
nspired Penal Code also containg a chapler (Arte 484-87) specifically entitled “BREA-
CHES OF THE PEACE." all of whith offences are “sericus.” But it is most unlikely
that the drafter of Sub-article (1){b) meant “breach of the peace™ to refer o that
chapter beczuse some of the offcnees described therein (eg drawing a cheque without
caver deliberately while in a slate of complale irresponsibility due to dmnkenness — Pan,
C., Arts. 485 and 6357, and violating (be résting place of a dead person — Pea C., Art, 487)
are remote indeed from the eripinal common Jaw concept and from any justification for
permiiting arrests wathout warrant This Penal Code chapter derives from continenial
antecedents: tee the ftalian Penal Code, Title IV in . Lattanzi § Codiel Penali (Milano,
1962); Swiss Pepal Code, Arns. 258 ff, (A, Panchaud, Code Pénal Suisse Annoté
(2d ed., Lausanne, 1962)), Balgian Penal Code, Title ¥, Chap. IX in ). Servaia and
E. Mechelynck, Les Codes Belges (28th ed. by R, Ruitiens and ). Blendiaux, Brussels,
§231) vol %

The guestion which results is whether one ought to interpret “breach of the peace™
in the Criminal Procedurs Code in accordance with the common law, as probably in-
tended, and thereby expose it to constitutional nullification, or whether 1o inerpret the
term in cooformity with the (comtinendal) Penal Code and Consiimion despite the
drafter's probable intent otharwise,

119. 8ee 1ext accompanying notss 55 L, abowve.

120, See text accompanying notE 62, above.

12t A prme candidate for amendment in any case may be Code Amicle 51(2), which
preserves the power to arrest withoot warrant given by special legislation o government
officets orfer than members of the police. When read in copjunction with Article 49,
the omission of any reference to the police in the Article 51(2) saving clause effectively
invalidates any pawet 1o arrest without warraat given 4o the police by special legislation.
The zaving clanse is s rendersd superfluous (what “otier government officers™ have
actuzlly been piven suich powers?) In addition, the langusge closely parallels Malayar
Cods Section 230it (quoted ab note 108, above), except that the Maliyan provision
expressly does apnly to the police. Onc is tempted to conclude that the wonding is
defective and that §1 was mcant to read “...the powers of povernment officers.,.”™
Surely as it stands the provision bas an opposite effect from that of its Malayan model,

122, There is, reaily, very Httlc constitutonal lesway. If Articles 19-21 and 50, Crimn. Pro. C.
correctly interpret the comstitutional standard “fagramt and sericus,™ then those Code
articles presently authorize arrest without wamant to the maximam extent permitted by
the Consitulion — ie, when there is “flagrant” commision of an offence panishable
Iw three meoths simple imprisonment oe a8 more serions penalty, Bat thore i room for
manipulation in two directioms, Firgt, e definiton of flagrancy in Code Articles 19-20

— 48R —
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Seummary

Both the Constitution and the Criminal Procedure Code ¢losely regulate the
methods of taking a coiminal suspect into custody. In general, summons is prefer-
red over arrest, and arrest by warrant preferred over arrest withowt warrant.
Courts ought not to issoe arrest warrants unless satisfied that there is reasonable
ground to believe the accused guilty of a crime, and that a summeons would not
accomplish the same result. Becanse there iz no clear provision in the Code for
discharge of 3 snmmoned sccused prior to trial, the conssquences of a summons
are stmilar to those following on arrest. To remedy the present anomaly, the
summans power ought to be transferred from the police to the courts and, uatil
that is done, the police ought to have a clear right to discharge apparently innocent
stispects whom they have summoned.

Article 51 of the Revised Constitution and Code Articles 19-21 and 50 defive
from a common continental source, and allow arrest without warrant only in case
of offences which are both flagrant and serious. Code Article 51 is based on
common law sources, and purporis to allow arrest without warrant even whers
flagrancy and seriousness arc not present 1ogether. Although this accords with
tie crrangans English version of Article 51, Revised Constitution, it clearly violates
the correct version, and much of Code Article 51 is unconstitutional in most of its
intended applications, superfluous in others. These and other problems have
arisen because of an overly eclectic approach to codification, which has attempted
unsuceessfully to mix continental and common law rules allowing arrest without
wartrant, B

It is submitted that in codifying adjective law it is hazardous to draw too
freely, at least in the beginning,!@ vypon different fegal “families.” The best ap-
proach woulkd be to draw upon a single foreign system, and adapt it where desirable
to suif local conditions. Xf it is felt necessary to draw upon more than one foreign
systemn then the sources should be from a single “family” of legal systems. In the

might be broadencd to BH part of the vacuum left by the demise of Code Axticle 51,
e.g. by incofporating he continental formula “found in possession of objects, or presents
traces or indications, leading to ihe belicf that he has participated in the felomy of
misdemeanor.” Se¢ lext acoompanying notes 76-T7, above. Sccondly, the Penal Code
might B¢ zmended by increasing the pepalties for oortsin offences i onder to make
them tonstitutionally “serjons.” Thus, the the offence of refusal to supply ond’s name and
addreze, ete. to 2 polics officer (Art. 762) might be transfomed [rom the Code of Petly
pﬁcpces to the Penal Code, and piven a maximung punizhment of thiee months slaple
impriscnment. Then, in wost of the cases now {unconstitutionally) covored by Code
Article 51, a warrant of arrest could be used after fhe suspect's identity were established.
On the other hand, Tailure to safisfy the police 23 o Identity would constitute a flagrant,
serious offence for which arrest without warrant could be made.

123. The Japiaese experience with a “mixed” contineotal and Anglo-American crintinal
procedure code has apparently proved quite successful, But even there the mitial “foe
eipremnspired” codes were dawe from a single developed systemn (Framce, &nd ther
Germany), and only later modified salectively to Incorporate Anglo-American adversery
processes and strengthen individual rights. See 5. Dando, “Japanese Crimina! Procedurs
Reform: A Practical Experiment in Comparative Law," in G. Mucller, Essays i Crimi-
nal Science (London, 1961), pp. 448 £ Such a gradual mixing process has more chance of
success, one would think, than a sudden and total mélamge no part of which has been
el Jm prior opsratiom,
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case of Ethiopian cniminal procedure, that should have been the common law.'4
Owing, probably, 1o 2 reluctance to discard entirely a “false beginning™ along
continextal lines,!23 the Criminal Procedure Code codified a mixture of continental,
English-Commonwealth and traditional practices'** The nret result was often
confusion, not only in the law of arrest but in other areas as well.'2? The failure
to “take over” an cxisting integrated syslem, with its balance of protections and
advantages to the accused and slate alike, may have led in Ethiopia’s case 1o a code
unduly weighted in favor of (he state and against the accused. In combining
clemenis from three very different sources. aven protections common o all three
were omitied.!?®

This degree of electicism is undesirable. It was apparently aveided in codify-
ing the law of civil procedure,®® and reportedly will not be practiced in the
forthcoming code of evidence.®® But the Criminal Procedure Code remains in
need of alteration. By selective, thorough amendment, its “mixed” character should
be revised, and replaced by one which is more genuinely common law or ¢ontinga-
tal in essential structure and safeguards.

124. See Graven, “{.a nouvelle ..., cited above al note 2, pp. 74-76, for a discussion of
why it would have beefl & mistake to adopt continental rather than common law orimi-
nal procedurs

125 See pote 6, above.

116. Examples of traditional proctices retained by the Code can be found in Articles 150-59
(privete prosecution and joinder of civil claims in criminal procsedings}, 183 (appeliate
review by His Majesiys Chilot) and 204 {Imperial confirmation of zll death seniences).

127. The writer has not vet had the opportunity 1o discover and anzlyze the sowgrces of every
part of the Code. It seems fairly obvious at this stage, though, that eclecticism has
ercaled severe problems im the areas of police intervogation (se= Fisher, ciied abowe at
noete 2, pp. 333-34) and preliminary inquiry (see note 128, helow).

128. A prime ¢xample is the preliminary inguiry. combined with the mles on bail. Ses tex:
accompanying notes 9-15, above, and Fisher, cited above at note 2, pp. 337-38. Although
not in continental law, nof in English-Commopwealth law, nor in treditional Ethicopian
practice woald an apparently innocent accisod meécessarily be kept i custody from the
day ef arrest unil his acquittal at trjal, in serjous cases under the Code that is precisely
what mitst happen, unless the public prosecutor chooxs o dismiss the charge, Had a
single svstem oF single family of systams been the source. sieh a fundamental right of
the accused as the pre-trial judicial screen wosld aot likely have been discarded. Fur-
thermore, ¢ven the accused's right to discover, before tial at ihe preliminary inquiry,
details of the prosccution's case against him has been eroded in Ethiopia by Code
Article 80, the import of which is that no accused cver has a siphr to 2 irni
inquiry. By contrast, in continenta! and English-Commonwealih systems, bis right to
a preliminary inquiry in 2]l serious cases iz recognized ag a Pundamcntal safeguard. See
F. Bullivan, "A Comparalive Survey of Problams in Criminal Proccdure,™ St Louis Lo J.
vol. 6, no. 3 (Spring 1961), pp. 383, 302,

129. The Civil Procedure Code of 1965 is apparently based primarily upoa the Indian Code
of Civil Procedure, with Lberal modifications to suit Ethioplan conditions

130. Which reportedly will be common law orientsd.
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