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!, Iniroduction

There arz two clements involved in the cxervize of erimmal jurisdictien
by the Ethiopian courtz. The first clement deal: with persons subject to the
Penal Code of Ethiopia. All persons subjeet 1o the Penal Code of Ethivpia are
subject 1o the jurisdiction of the Ethiopian courtse. and they may be tried
bere for violations of the Penal Code. TFitle I. Chapter I, Seetion 2 1 Arts,

* The purpsse of this commentsry i to provide ¢aplanatery trestment of thia area of
law, l;t is not intendad to be a detailed analysis af 2l the legal prol::]em that may
arise amd it dosa ot eomtain a discomafon of caged and secondary msterial,
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1122} of the Penal Code covers the yuestion of whal persems are szhjest 10
the Penal Code, and bence ts the juriedietion of the Ethiopian cenria,

The second element desla with the jurisdiction of courts. It must be
determined which court in Ethjopia has jurisdiction to hear the case and in
which ares of Ethiopia the case must be tried, e.g., should the case be tried
hefore the High Court sitting in Addis Ababs or the Awradja Court of Debre
Berhan Awradja or the Woreda Court of Guellele Woreda. These questions are
vovered by Book I, Chapler ! and Book IV, Chapter 2 of the Criminal Proce-
dure Cade. (Arte. 4, 6, T and 99-107}.

fI. The First Element: Persons Subject to the Penad Code

Whether or mot 4 person iz subject to the Penal Code depends om (1) the
place where the offence was committed. 12) the nationality of the accused and
{3} the kind of offence that has been committed. In certain circumstances ag
aceused is said 1o be subject ta Ethiopia's principal jurisdiction; in other cir-
cumwstances, although he & not subject to Ethiopia’s principal jurisdiclion.
he is said 1o be subject to Ethiopia's subsidiary jurisdiction. The conditions
for the sxercise of jurisdiction differ depending on whether the accused i
subject ta Ethiopia's principal or subsidiery jurisdiction. Most significantly,
where & person is embject to Ethiopia’s principal jurisdiction, discharge or
acquittal in a foreign eounwy does not prevent a prosecution for the same
offence in Ethiepia; it dees so if be is enly subjesct te Ethiopia’s suhsidiary
jurisdietion.

A Prineipal Jurisdietion {Pewal Code, Arts. 11.18)

Principal jurisdietion exists as to an accused who is (1) cherged with
the commision of an offence in Ethiopia, (2) charged with the commission
af certain offenwes apainst Ethiopia in a foreign country, {3) charged with
the commimion of an offence 1 a foreign country where he possesses immu-
mnity from prosecution by wvirtue of bis statua as an Ethiopian officisl, (4)
charged with the cammission of certain offences in a foreign country while a
wember of the Ethiopian Armed Forces. First we will consider when an aceu-
sed is subject to Ethiopia's primcipal jurisdiction; then we will consider the
conditions for the exercice of principal jurisdiction.

1. Persons subject to Ethiopia's principal jurisdiction

a. Offences commitied in Ethiopic (Penal Code, Arts. 11, 12)

Artiele Il (1)} provides that the Code is applicable 1o eny perton whe
sommits eny offence sperified im the Code on Ethiopian territory. Territory
coniiste of land, wea and air.

EXAMPLE: A mational of Kenya, while visiting Ethiopiz, allegedly rapes
another Eenvan in vielation of Article 589. Since the alleged
slfenice was committed om the territory of Ethiopia. the
asocosed v snbjest to the Cade and may he trisd m the Ethi-
opian cenrts for a violatiom of Article 589.
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EXAMPLE: While a Sudan Airways flight is pasiing over Ethiopis, a2
Sudsncse national aboard the flight allegedly as:aults = fel-
low pewenger, who is also Sudanese. Since Ethiopian air
epace is Ethiopian territory, the alleged offence was com-
mitted on Ethiopian territory, which cubjects the accused to
the Penal Code, &nd he may be tried in the Ethiopian courts
for a violation of Article 511

Certsim persoma such as diplomatic officialy are immone frem eriminal
prosecution in the country to which they are accredited under prineiples of
public interpational law. Such immunity is recognized under Article 11 (2).
and a person enjoying this immunity is noz subject to the Penal Code. and
thus, not subject to the jurisdiction of the Ethiopian courts.

EXAMPLE: The amhbassador of a cauntry with whoem Ethiopia has dipls-
matic relations recklessly drives his avtomobile in Addis
Abzbz, killing an Ethiopian. Sueh eonduct would constitute
honricide by negligence under Article 526. Since under prin-
ciples of public international law, ambassader: are net sub-
jeet to the penal law of the country to which they are ac.
credited, the ambassador may not be tried in the Ethiopian
courts for a violation of Article 526.

A person who has committed an offence in Ethiopia may have successfully
cocaped and taken refuge in a foreign coontry. In such a case the Ethiapisn
puthorities are directed mmder Article 11 {3} to request his extradition 2o that
he may be tried under Ethiopian law. Extraditien is the process by which a
persen who has committed an offence in onie country and has taken refuge in
amother is Teturned to the country where the offence was eommitted in order
that he may stand trial there. Unfortumately, Ethiopia does not have extra-
dition treatics with very many countriee, snd most eomniries will net permit
anyone o be extradited unlewm there is a treaty with the country requesting
extradition. That is the law in Ethiopin; no one may be extradited from
Ethiopia except in accordamce with imernational sgreement. Bev. Conat.
Art. 50. See nleo Penal Code, Art. 21. In light of the absenee of extradition
trestien, Article 11 (3) 1 not likely to he very effective.

Where extradition cannct be chinimed, Article 12 (1) dizects thc Ethis-
pisn authorities to request that the offender be tried in the country of refugc.
If that request is homored hy the country in which the offender has taken
refuge, and he is tried and acquitted there, he cannrot be tried again for the
same offence in Ethiopia if he is » ently apprehended here. This is aleo
trge i his sentence haz been remitted there or if exforcement of the sentence
is barred by Bmitation. Penal Code, Art. 12 (2).

EXAMPLE : A foreizn national ruspected of committing homicide in
Ethiopia fiees to his home country, where he i apprehen-
ded. He 3 not extradited, but dpon the request of the
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EXAMPLE:

Ethiopian authorities he is tried for the homicide allegedly
commmitted in Ethiopia. He iz acquitted and returns to
Ethiopija. Since he was acquitted of the homicide charge,
he cannot be again tried for that offence in Ethiopia.

Same facts 2s dbove except that the Ethjopian authorities
raake mo request that he be tried in the country of refuge.
On their own imitiative the awthoritics there apprehend him
and charge him with the homieide allegedly commirted in
Ethiopia. He is tried and acquitted. Subsequently, he returns
to Ethiopia where he iz spprehended. Since he was not tried
at the request of the Ethiopian authorities, Article 12 (2}
s not applicable, ond since the general rule is that perzoms
sohject to Ethiopia’s primeipal jurisdiction can be retried in
Ethiopia though they have been tried and aequitted for the
same offence in a forelgn country (Penal Code, Article 16
{2), to be discussed more fully), he may be tried again for
the homicide in Ethiopia.

Where the offender has been convicted following a request under Article
12 and has served out his sentence, he cannot again he pumished in Ethiopia
But if he has been convicted snd has mot undergone any of the punizhment
or hes undergone only par? of it, if he is apprehended in Ethiopia, the remain.
der shall be enforeed in Ethiopia provided that enforcement of the pumish-
went js not barred by Ethiopia’s law of limitation. Penal Cede, Art. 12{3).

EXAMPLE:

EXAMPLE:

A foreigner has commitied an offence in Ethiopia and has
fled to his home country, where he is apprehended. Tpon the
regueat of the Ethiopian authorities, he is tried for the offen-
ce in hi= home country. convicted and sentenced to ome
year's imprisonment. Before serving any of the sentence, he
escapes and flees to Eihiopia, where he i apprehended.
Onee it is proved that he was sentenced for the offence and
did not serve any part of the semtence, he may be centenced
to one year's imprisonment, providing that enforcement of
the pemalty is not barred hy limitation.

A foreigner, whe ha: committed theft in Ethiopia, flees to
his home country where he i apprehended. Upon request
of the Ethiopian anthorities he is tried for the offence.
convicted and sentenced to three years’ impriseument. He
escapes before he has served any parl of the sentence. Fifteen
years later he i: apprehended in Ethiopia. Under Article 234,
Penal Code, enforcement of a pemalty of impricorment for
more than one year but less than ten is extimgnished after
ten vears Since enforcement of the penalty is harred by limi-
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tation undes Ethiopian law, he carmot he required to serve
the thrie years imprisonment heve.

b. Offences committed in a foreign country mguinst Ethiopia (Penel
Code, Are. 13}, ¥ ag iopia (Pene

Fhis article covers offences committesl in a foreign country thet have their
effeet in Ethiopia. Not all suck offences subject the offender ta the principal
jurisdiction of the Ethiopian courts. Only the offences prohibited by Artieles
248277 (offences wpainst the Emperor and the Empire, their ssfety or ime
grity, and offences against Fihiopian institutions! and those prohibited by
Articles 366-382 {offences against Ethiopian currency and official ecals) smb-
ject the offender to Ethiopia’s principal jurisdiction. But when such offences
have been committed, the offender is subject to Ethiopia’s principal jurisdie-
tion whether he is an Ethiopian or a foreigmer.

EXAMPLE: In a foreign country, a foreign national conspires with Ethie-
pian exiles to overthrow the Emperor in violation of Article
2492, In furtherance of the plot he also counterfeits Ethiopian
currency in violation of Article 266. Since both of these of-
fences sre violations of the Articles specified in Axticle 13.
the offender is subjeet to the principal jurisdietion of Ethio-
pia and, if apprehended here, may be tried for a violatiom
of those articles.

EXAMPLE: In a foreign country, a foreign national tries to prevent the
purchaze of Ethiopian bonds being offered for sale there

by falscly telling prospective purchasers that the Ethiopian
dollar ia ahout to he devalved. This comstitutes a violation
of Article 359. Although snch conduct may have a detri-
mental effect in Ethiopia, sizce Article 359 is not one of the
Article: set [orth in Ariicle 13, the offender is not snhjeet
to the principal juri:diction of Ethiopia

¢. Offences committed in e foreign country by Ethiopian officiels
enjoving immunity end by members of the Ethiopian Armed
Forees ' Peng! Code, Arts. 14.15)

Ethiopian officials are suhject to Ethiopia™ principal jorisdiotion while
abroad; members of the Armed Forces are subject to Ethiopia’s principal juris-
diction with respect b0 cortain offences committed while abroad. although
with respect to certain other offences they are only subject to Ethiopia's sub-
sidiary jurisdictioa. Except for the offences specified in Article 13, other
Ethippian: acting abroad are only subject to Ethiopia’s snheidiary jorisdiction
as provided in Article 18.

Under Article 14, diplomatie, consular and other government officials
who commit an offence in a foreign conntry for which they canoot be pro.
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secuted there because they possess immunity wnder prineiples of international
law, sre subject to Ethiopia’s principal jurisdiction arel may be prosecnied
bere if the offence ia punishable nnder the Ethiopian Code {other than these
affences apecified in Article 13, which may m all cames be prosecuted here} and
is also punishable under the Yaw of the country where it was committed. In
other words, the offence must be punishable uoder hoth Ethiepian law and
the kaw of the plsce of commismion. If the offence ia punishable only upom
complaing under eicher law, proeeedings may not be atituted i Ethiopis mo-
less smech o complaint has been lodged.

EXAMPLE: An Ethiopian ambasador commiti hemicide by negligence
in the couniry where he is serving. Thin is a violstion of the
penal law of the country where he acted and i also » viola-
tion of Article 526. Under principles of international lew
ambamadors exjoy immunity from proscention in Lhe courts
of the conntry where they are carving. Since the ambassador
enjoys immunity in the foreign country end since the sct
is n violation of the law of the place of commismion and of
the Ethiopian Code, the mmbssador i subjeet to Ethiopia’s
principal jermdiction and mey be tried heve for 2 violation
of Article 526.

EXAMPLE: An Ethiopian ambassador causes s person to miffer commen
wilful injary in the counlry where he is serving. Thia is 2
violation of the law of the place of commission and of Arti-
cle 539. Under Article 539 i1) such an offence » punichable
only on complaint. Under the law of the plmo of sommis
siom it is punishable in the abtence of complaint. No eom-
plaimt has been filed. Since Ethiopizn law requires anch
proccedings to be instituted by complaint 2nd no complamt
has heen filed. there ean be ne prosecation for this offemce.
The same would be trog i a complaint had to be filed under
the law of the place of commission, thongh 2 complaimt did
net bheve to be filed wuler Ethiopisn Law.

Afticle 15 deals with offences committed abroad by members of the
Ethippian Armed Forces gtationed there. Unlike officials enjoying tmmumivy.
uot all offences committed abroad by members of the Armed Forces subjeet
them te Ethiopia's principal jurisdiction. Where s member of the Armed
Ferees commits an offerwe against the ordioary lew of a foreign comntry, he
is not subject to Ethijopia’s principal jurisdiction. He = subject to the ordinary
law and territorial jurisdietion of that country. If he han fled 10 Ethiopia and
extradition is not granted, he is to be tried under the provisions of the Ethio-
pizn Code goverming the exereice of subaidiary jurisdiction. which will be
discussed snbeecuently.

Where, however, a smomber of the Anned Forces has ssinitied am offen-
ve againet indernations] law sr & specifically military offence, that is, where he
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has commritted a viclation of the offences defined in Book IIT, Titles II
and I of the Special Part of the Code {Arts, 281.331), he remains suhicet to
Ethiopia's principal jurisdiction and shall be tried by Ethiopian military
conTe,

EXAMPLE: While stationed in a foreign country, a memher of the
Ground Forces commits aggravated homicide against s for-
eign national. Since this i an offence against the ordinary law
of the foreign country, he is not sahject to Ethiopia™s prin
cipal jurisdiction and will be turned over to the foreign
emthorities for trial there. If he escapes 40 Ethiopia and i
apprehended bere, he is subject to Ethiopia's subsidiary
jurisdiction and, assuming there is no extradition, he will ba
tried in the High Court for s violation of Articls 522.

EXAMPLE: While stationed in a foreigr country, a member of the Im-
perial Bodvguard absents himself withont leave in viclation
of Article 30). Since this is a specifieally military offence as
defined in Article 15, he remains subject to Ethiopia’ prins
cipal jurisdiction and will ba tried by the Ethiopian military
courts.

2. Limitations upon the exercise of principal jurisdiction (Penal Code.

Art. 16).

When & porson is subject to Ethiopia’s prineipal jurisdietion, t:hh means
that Ethiopia is the country most affected by the alleged commisston of the
offence. Consequently, the limitations imposed npon the exercise of subsidiary
jorisdiction {where, by definition, Ethiopia is not the country most affected
by the commission of the offence), are 1ot impozed upon the exercise of prin-
eipal jurisdiction. Most significantly, a person subject to Ethiopis’s principal
juriediction, if found in Ethiopia or extradited here, may be tried for the
offence here, tohether or not ke wes tried in a foreign country for the same
offence and if he was eried, whether or not he was discharged or acquitied,
The gnly limitation jmposed upon the exercise of principal jurizdiction s thet
whete the offender has been convieted of the offence In s forelzn country, any
part of the ponishment already served shall be deducted from the new sentenee.

In this connection, it should be noted that where the person hss been
tried ahroad at the request of the Ethiopian authorities purmrant to Article 12,
he is no Jonger subject to Ethiopia's principal juriediction and that Asticle 14,
which hias slready been disctesed, imposes certain limitations upon the exer-
cise of jurisdiction over govermment officials enjoying diplomatic immunity.

EXAMPLE : While in FEthiopia, a Kenyan national allegedly rapes an-

other Kenyan. He returns to Kenya where he is apprehen-
ded. He is tried for the rape there and acqomitied. He then
returns 1o Ethiopia. 1f apprehended here, he may be tried
for a violation of Article 589, motwithstanding his acquittal
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in Kenya. Sinee the alleged offense wes committed in Ethio.
pia, he & suabject v Kthiopia's primcipal jurediction umder
Article 11 (1), and Article 16 €2) provides that the dischar-
ge or scquittal of such persons In 4 foreign scuntry ia mo bar
1o a trial for the smme offence in Ethiopin

EXAMPLE: Some faets us above except that the accused was cenvicted of
the rape in Kenya and sentenced 1o three year’ imprison-
ment, which he served. If he is convicted here and the conrt
tmposes the maximum sentence of ten years' imprisonment
authorized by Article 58%, it must deduct from the sentence
the three years already served for the same offence in Kenya.

B. Subsidiery Jurisdiction

Subsidiary jurizdictiom exists s to sw secmeed who i3 (1) charged with
oifences committed in a foreign country against international law and certain
offences against public bealth or morals, (2) charged with certain offences
committed in = foreign country azainst Ethiopian natiomals and (3} charged
with certzin serions offences committed 1a a foreign coumtry ageinst any per-
eon. It also exists with respect to Ethjopians charged with certain offemees
comimitted in foreign countries and with respect to member: of the Armed
Forees who commit offences in foreign. countries against the ordinary law of
that conmtry, but who escape to Ethiopia (zee the prior discussion of Article 15
jn Part IT {A) (11 b, above). Ax we will see. the limitations upon the exercise
of sabsidiary jurisdiction are sicnificantly different from those imposed npon
the exercise of principal jurisdiction, First we will consider the cireumstances
in which & person is suhject to Fibiopia's subsidiary jurisdiction. Then we
will consider the limitation: npon the exarcice of subsidiaryr furisdiction.

1. Persons subject to Ethiopic’s subsidiory jurisdiction

e. Offences committed in a forcign country against intermatiomal
I or universel order {Pemal Code, Art. 17)

Under this article al! persons who comamit the offences specified herein
are subject to Ethiopia®s subsidiary jurisdiction except Ethfopians enjoving
immunity who commit these offences in a foreimn eowniry (thev are subjeet
to Ethiopia®s principal jurisdiction nnder Article 14) and members of the
‘Armed Forees who commit violations of Articles 281331 (they are subject to
Ethicpia’s principal jariediction under Article 15 (2) ). Also, persons who are
subject to Ethiopia® prinecipal jurisdiction mnder the provizions of Article 13,
of course, are not subject to Ethiopia®s subsidiary jurisdietion.

Any person who, in a foreign country, has committed an offencs agains
international law or an international offence specified im Ethionfan legislation
or specified in an internatiomal treaty 1o which Ethiopia has adhered &5 sukject
to Ethiopia’s smbsidiary juridiction. OHences against imtermatiomsl law are
thoze prohibited by Articles 231.295 The other offences peferred to here
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would be found in the legislation in the Negarit Gazeta and the treaties to
which Ethiopia is a party that incorporate penal pravisions.

EXAMPLE : During a civil war in State A, one side interns all foreign na-
tionaks as hostages and pericdically executes a2 number of
them, This constitutes a war erfme against the civilian popn-
lation in violation of Article 282, Since the Penal Code defi-
nes this as an offence against the Iaw of nations, the persons
responsible for the taking and execution of hostages are
mbject to Ethiopia's suhsidisry jurmsdiction snd may-be
tried here for a violation of Article 282.

In addition, persoms who, in a foreign coumtry, have committed certain
offences against public health or morals as specified in Article 17 (1} are
subjeet to Ethiopia®s subsidiary jurisdiction. These offences are the violation
of Article 510 (narcotics), Article 567 (slave trading), Articles 605-606 (traf.

fic in women, children sud young persoms), and Articles 609.610 {ohscene or
ibdecent pablications or performance:}.

EXAMPLE: In State A, a person procures a young womnan to engage im
prostitution, Since this I z violation of Article 605, that
peraon iv subject to Ethinpia’s subsidiary jarisdiction and
may be tried here for a violstiom of Article 505,

b. Other offences comminted in ¢ foreign country (Penal Code, Art. 18}

In order for a persom 1o be suhject to Ethiopia’s subsidiary jurisdictien
under this srticle, two conditions must he satisfied, Firet, the act for which
he # charged must be prohibited by the law of the state where it was commit.
ted and by Ethiopian law, Secondly, the act must be of sufficient gravity ender
Ethigpian law to justify extradition. Iz order to determine whether the st
is of sufficient gravity to justify extradition, the conrt maost look 1o any extra-
dition legislation and whatever extradition treaties Ethiopia may have. If the
act is extraditable under the provisioms of any of the treaties or the legish-
tion, it is of safficient gravity to justify extradition within the meaning of
Article 18 (1) (b) and thus enbjects the aecazed to Ethiopia's subsidiary juris
dict

There are two types of situations sovered by Article 18. The first is where
the crime s committed in a foreign country either by a foreizmer against an
Fthiopian or by an Ethiopian. It is this situation which we ehall mm:dcr first.
In order to subject the accused to Ethiopia’s subsidiary jurisdiction, it i onlr
wecessary ihat the conditions referred to previously be utmﬁ?d. As long aw
the offence is of sufficient gravity to justify extradition, it subjects the offen-
der to Ethiopia's subsidiary jurisdiction (if prohibited by the }:w of the p].mc
of commission and Ethiopian law) irrespective of the punishment that is
antherized. The questions 1o be atked in such a situation are: (1) was Ithti of-
fence committed in a foreign country against an Ethiopian or by an Ethiopian;
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{2) is the offence prohibited by the law of the country where it was committes|
and by Ethiopian law; (3} is the offence extraditable under any of Ethiopia's
extradition treaties or legislstion. If the answer to each of the three guestions is
in the affirmative, the accused i subject to Ethiopias subsidiary jurisdiction
and may he tried here for the commiscivn of the offence.

EXAMPLE: In State A. & foreign national inteationally preads a com-
municable disease to an Ethiopian. which is a violation of
Article 503, This i= not prohibited by 1he law of State A.
Since the act i not prohibited by the law of the place where
it was dome, that perion i mot subject 1o Ethiopia®s snbsi-
diary jurisdietion. The same wonld be troe if the act were
committed by sn Ethiopian. either agains another Ethiopian
or against a foreigner.

EXAMPLE : In State &, a foreign national commils homicide in the se-
cond degree zgainst an Ethiopiam, This iz a violation of Arti-
cle 523 and the law of State A. He flees to Ethiopis. where
he is apprehended. Ethiopia does mot have an extradition
treaty with Stete A. It does have an extraddition treaty with
State B. under which homicide in the second degree is an
extraditahle offence. The accused is subject to Ethiopia™
subsidiary jurisdiction und may be tried here for a vicla-
Hon of Article 523 sinee i1} the offence wan committed
against an Ethiopian. 12. the act = prohibited both by
the law of the place of commimien and by Ethiopizn Jaw
and (3) the act i+ of enfficient gravity to juatify extradition
under Ethiopian law. The same would be true if the act
were committed in a foreign eountry by an Ethiopian wha
ja not subject 1o Ethiopia': principal jurisdiction.

The second type of sitmation covered in Article 18 i+ the commismion of a
very terious offence in a foreign rountry by a foreigner. The commission of
such an act by a foreigner against pnvene in a foreirn country subjects him to
Ethiopia’s jurisdiction if {1+ the aet i= prohibited botk by the law of the
state 6f commission and by Ethiopian law. (2} it #s extraditahle under Ethio-
pian law ard (3) it is punishelbfe under Ethiopion low by death or rigorens
imprisonment for not fess than ten years. The second situation then differs
from the first in two respects: (1| it i: not necessarv that the offence have
been committed against an Ethiopian and (2} it i: Decesary that the offence
@ sufficiently serious so that it iz punishable under Ethiopian law by death
or rigorous imprisonment for more than ten vears.

EXAMPLE: In State A, a national of that counlry commils aggravated
homicide against another State A national. This is a violatiom
of Article 522 and is prohibited by the Iaw of State A, Under
Article 522 aggravated homicide iz punishable by death or
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rigorows imprisowment for life. The offender fleea to Ethio.
pia, where he is apprehended. Under an extradition treaty
with State B aggravated homicide i+ an extraditable offence.
The offender is subject to Ethiopia's subsidiary jurisdic.
tion since (11 the act ia prohibited both by the law of the
place of commission and by Ethiopian law, (2] il i extra.
ditable under Ethiopian law and (3) it is punishable under
Ethiopian law by death or rigorous imprisonment for life.

c.  Offences committed in o foreign country by members of the Armed
Forces (Penal Code, Art. 15 (1} 1. )

When a member of the Ethiopian Armed Forces commits in a foreign
country an offence agaimst the ordinary law of that country, be is not sub-
ject to Ethiopia’s prineipal jurisdiction, But he is subject to Ethiopia's sub-
sidiary jurisdiction, and if he iz apprehended here, he may be tried under
Ethiopian law. It is impertant to remember that he iz only subject 10 Ethio-
pia's subsidiary jurisdiction, since the limitations on the exercise of subsidiary
jurisdiction differ from those imposed upon Lhe exercise of principal juris
diction.

2. Limitations upon the exercise of subsidiary jurisdiction (Penal Code,

Ares, 19(3), 207,

Under Article 19 (3) it is provided that the punishment imposed under
the Pemal Code when the court is exercising subsidiary jarisdiction, shall not
exceed the heaviest pemalty prescribed by the law of the country where the
offetice is eommitted. an long as that country is recognized by Ethiopia,

EXAMPLE: In State A, which is recognized by Ethiopia, a State A
nationa) commits aggravated homicide against an Ethiopian.
which offence is prohibited by the law of State A as well as
by Article 522. State A has abolished capital punishmens,
and the maximum punishment authorized for bomicide by
State A law is life imprisonmment. Thercfore, althongh Article
522 authorizes the imposition of the death penalty in cases
of aggravated homicide, the Ethiopian court can only impose
a sentence of life imprisonment.

Article 20 deals with the effect of foreign trial and sentence. When a per-
son is sobject to Ethiopia’s principal jurisdiction, if he is tried and acquitted
in a foreign country for the offence, thers is no Bar to his trisl for the same
offence in Ethiopia. But where z person &= only subject 1o Ethiopia®s subsi-
diary jurisdiction, Article 20 (1) provides that the person cannot be tried in
Ethiopia for the offence if he was discharged or acquitted for the came act
iz a foreign country.
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EXAMPLE: During military cperations in State A, a State A national
and 3 member of the Ethiopisn Armed Forces allegedly
have engaged in looting. Both are captured, tried in State A
and scquitted. When hostilities are ended, both return to
Ethiopia, where they are apprebended. The State A naticnal
w subject to Ethiopias subsidiary jurisdiction umder the
provisions of Article 17 (1]. The Ethiopian is subiest to
Ethiopia's principal jurisdiction under the provisions pf
Axticle 15 (2). Since the Ethiopian is subject to Ethiopia’
principal jurisdiction, he may he tried for a violation of
Article 285, notwithstanding 1he acquittal for the same of-
fence in State A, Since the State A nationad is onty subject to
Ethiopin’s subsidiary jurisdiction, he mav not he tried again
for the same offence in Ethiopia.

Where the offender was tried snd sentenced in a foreign eountry, but
did not nndergo any or ell of his punishment, it is provided under Article 20
12) that the remaining part, if vot barred by limitation, may be enforced in
Ethiopia. This is the same kind of provision a» i contained in Article 12 (3)
where the Ethiopian authorities bave requested the trial of an offender sub-
ject to Ethiopia’s principal jurisdiction, and be has been tried in the foreign
country ir which he has taken refuge. The previous discussion and examples
are equally applicahle to Article 20 12), See IT (4} (1), above.

3. Other matters reloting to the exercise of subsidiary jurisdiction | Penal
Code, Are. 13 (1) (2} )

Article 19 (1) ses forth certain presumptions with respeet to the condi-
tions necessary for the exercise of subsidiary jurisdiction. Where the filing of a
complaint by the victim is a condition for prosecution and frial either under
the law of the place of commimién or under Ethiopian law, it is presumed
that such complaint was lodged. It is alse presumed that the offender is in the
Empire and has not been extradited or that if he was extradited, it was by
reason of the offence committed. Finzlly, it is presumed that the offence was
not legally pardoncd and that proseeution iz not harred nnder either the law of

the place of commission or under Ethiopian law. These presumptions can be
rebutted.

Axticle 19 (2) provides that prosecutions where the acensed is suhject to
Ethiopia’s subsidiary jurisdiction shall be instituted by the Attorney-General
after conenltation with the Minister of Juatice.

C. Summary
1. Principal jurisdiction
a. The following persons are subject to the principal jurisdiction of
the Ethiopinn courts:
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{1) persons who have committed offences on the territory of

Ethiopia (Art 11);

{2) perzons who in a foreign country have committed the offen.

{3)

{4}

ce: against Ethiopia that are prohibited by Articles 248-272
and Articles 366-382 (At 13);

Ethiopian officials enjoying immunity who in a foreign
country have eommitted an act prohibited by the law of
that country and by Ethiopian law (Art. 14);

members of the Ethiopian Armed Forces whe in a foreign
country have committed the offences against imtermational
law and the specifically military offences that arc prohi-
bited by Articlea Z8I-331 [Art, 15 {2} ). '

b. The following principles nre applicable to the exercise of princi-
pal jurisdiction:

(1]

(2)

discharge or zcquiital in a foreign country is mot a har to
further prosecution in Ethiopia except where the person
was tried in a foreign country pursuan® to a request made by
Ethiopian authorities under Article 12 (Art. 16 (1) {2) };

where a person has undergone the whele or part of punish.
ment [or the oifence in a foreign comniry, that portion shall
be deducted from the semtence imposed by the Ethiopian
courta (Art. 16 {3y 1.

2. Subsidiary jurisdiction
& The following persons are subject to the subsidiary jurisdiction
af the Ethiopiar couris:

(1)

membere of the Ethiopian Armed Forees who have com-
mmitted in & foreign country an offence mgsinst the ordinary
law of that country and who have taker refage iIn Ethiopia
(Art. 15 (1) )3

any person who in a foreign country has committed an of-
fence against international law (Avts. 2B1.-295) or an ioteps
national offence as specified in Ethiopian legislation and
treaties or an offence prohihited by Articles 510, 567, 605,
606, 609 and 610 [Art, 17);

- any person who in & foreign country has commmitted an of-

fence against an Ethiopian national or an Eihiopian national
who o a foreign conntry has committed an offence that does
not subject him to Ethiopia’s principal jurisdiction, provi-
ded that (1} the act &= an offence under both Ethiopian
law aud the law of the place of commission and (2) the
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offence is an extraditable one under Ethiopian law (Art.
18 (1)

(4) any person who in z foreign country has committed an of-
fence that is pumishgble under Ethiopian law by death or
rigorons imprisonment for not less than ten years provided
that (1) the act is an offence under both Etkiopian law
and the law of the place of commission and {2) the offence
js an extraditable one under Ethiopian law (Art. 18 (2) ).

b, The following principles are applicable to the exercise of subsidiary
jurisdiction:

{1) the punishment imposed shall not be more severe than the
heaviest punishment prescribed by the law of the place of
commission {Art. 19 (3);

{2) discharge or acquittal in a foreign country prevents further
proseeution for the same offemce in Ethivpia (Art. 20 (1)

(3) an offender who has served omly part of his sentence in a
foreign country may be sentenced to serve the remainder
of the sentence in Ethiopia, if enforcement of the punish-
mert is not barred by the Ethiopian law of limitation (Art.
20 (2).

HI. The Second Element: Jurisdiction of Courts.

To determine which court in Ethiopia has jurisdiction to hear a parti-
cular criminal caze, it i3 meeessary fo comsider (1} what level of courts has
jorisdiction to hear the case, i.e, is it te be tried before the High Court, the
Awradja Court or the Woreda Court, and (2} in what ares of Eihiopia the
casze is to be iried. The first question is referred to as one of jurisdiction over
offences, the second is referred te as onc of local jurisdictiom,

A Jurisdiction over Offences [Criminal Procedure Code, Aris, 4, 7, 182 and

First Schedule}.

Article 4 of the Criminal Procedure Code provides that the jurisdiction of
courts over offences is to be determined in acvordamce with the First Sche-
dule sppended to the Code. The Mimister of Justice may alter this Schedule
by order published in the Negarit Gazeta. Jurisdiction over offences is allo.
cated among the High Court, the Awradja Court, the Woreda Court and Mili-
tary Courts. In order to determine which court has jurisdiction over the offen-
oe, the prosecutor should comsult the First Schedule with reference to the
Article or Articles of the Penal Code under which prosecution is brought

EXAMPLE: The accosed is charged with breach of trust in vielation
of Article 641 of the Pemal Code. The prosecutor should
consult the First Schedule. which provides that prosecutions
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for violation of Article 641 are tn bhe brought in the High
Coart.

VWhere the prosecution is for an offence not covered in the Penal Code,
e.g- a violation of a subsequent proclamation published in the Negarit Gaseta,
the jurisdiction of the court depends on the maximum penaliy that can be
mmpsed for violation of the law. Where the penalty does not exceed three
years of simple imprisonmemnt with or withont fine, the prosecution is to be
imstituted in the Woreda Court. Where it does not exceed {ive years of impo-
sonment with or without #ine, prosecution is to be instituted in the Awradja
Court, Where the maximum penazlty is in excess of the above, presecution is
w0 he imstituted in the High Coort,

EXAMPLE: The accused is charged with the violation of a proclamation,
the maximum punishment for which iz four vears of impri-
ponment. In the opinion of the prosecotor there are wmitiga-
ting ciretnstances, and he doe: sot plan to ask the comrt
to impose a sentence of more than one year of simple tm-
prizonment. Since the penalty authorized for the offemce
avceeds thres years of imprisonment and does not exceed
five ycare of imprisonment, prosecution ia to be instituted
in the Awrsdja Coart.

It is provided in Article 7 that eoarts shall exercise appellate jurisdiction
in accordance with the provisions of Article 182 Tinder Article 182 there are
two appeals in criminal cases except where prosecution is instituted in the
High Court. Where the case is instituted m the Woreda Court, an appeal
lies to the Awradja Court, and an zppcal from the decision of the Awradjs
Court lics to the High Court. Where the caze is instituied in the Awradja
Court, an appeal lies to the High Courl, and 2n appeal liez from the deci
sion of the High Court 1o the Supreme Imperial Court. Where the case i: insti-
tuted in the High Court, there is, of course, only cne appeal, to the Supreme
Imperial Court. It should be noted that under Article 123, an applicant who
has exhausted his rights of appeal under Article 152 may still petitdon His
Loxpertal Majesty’s Chilot for a review of the case.

B. Local Jurisdiction {Criminel Procedure Code, Arts. 5, 99-107).

Local jurisdiction refers to the aree of Ethiopia in which the case i to
be tried. If jurisdiction over the offence i- in the Awradja Court, the question
is in which Awradjs Court the particalar case is 1o be tried, Article 6 provides
that the courts shall exercise local jurisdiction in accordance with the provi-
eions of Asticles 99.107. The general principle, embodied in Article 99, is that
cvery offence shall be tried by the court within the local dimits of whose juris-
diction the offeree & eomnmitted. In this connection, where an offence is 1rizble
before the High Court, which now sits permanently my some of the provincial
capitals, the “local Emits of whose jurisdiction™ should be interpreted to mean
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witkin the local limits #f the province in which the High Court is sining
rhus, an offence committed in Gojjam Provines should be brought before the
Migh Court zitting in Gajjam Province rather then before the High Cournt
sitting in Shoa Province.

Where all the vperative evenls involvimg the offence cccurred within the
Jurisdiction of the court in which it is to be tried, there iz mno problem. The
probiem arises when some of the operative facts cccurred within the local
limits of the jurisdiction of the more than one court. This sirvation is eovered
by Articles 100-103.

Tnder Article 100 it ia provided that where the act which canzed the harm
oecurred in one jurisdiction and the harm resulting from the act ocewrred
another, the offence may be tried before either the court within the limits
of whose jurisdiction the =sct took place or the court within the limts of
whose jurisdiction the comsequences resulting from the act took place.

EXAMPLE: Iz Begemder Province, the accused prepared a shipment of
poisoned fruit and zent it to the victim who resided in Gaj-
jam Province, mtending that the victim should be poisoned.
The viclim died as a result of eating the poisoned frujt, The
accwsed may be tried for a vielstion of Article 522, Penal
Code, either before the High Court sitting in Begemder Pro-
vince or before the High Court sitting in Gojjam Province.

Certain acts become offences by reason of their relation o other offences,
For example, Article 149, Penal Code, prohibits soliciting another to give [alse
testimony. This act is punishable, because it can induce the commission of the
offence of perjury. Article 101 provides that where an act is an offence by
reason of its relation to another offence, a charge of the first mentioned offence
may be tried by a court within the loeal limita of whose jurisdiction either
act was done.

EXAMPLE: In Harrarghe Province, the accused parsusdes arother
person to give lalse testimony in a twial that is taking place
in Shoa Province, and that person does give false testimony.
Violations of Article 449 are triable before the High Court.
Sinee the act of the accused took place in Harrarghe Pro-
vince and the act constitating the related offence took place
in Shoa Prowince, the accused can be tried for a wviolation
of Article 449 befare either the High Court sitting in Har-
rarghc Province or the High Court rsitting in Shoa Provinece.

Article 102 deals with the situation where, in the broad sense, the place of
offence is uncertain. Where it is factually umcertain in which of weveral local
areas an offence was commitied, Article 102{a} provides that it may be tried
hefore the court in any of the local areas.
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The accuscd is charged with the abduction of a miner in
violation of Artiele 563, Penal Code. Such offences are
triable before the Awradja Court. The child cannot remem-
ber exactly where he was at the time of the chduction, but
it is cloar that he was either within the limits of Debre
Berhan Awradja or Dehre Sina Awrndja. The secused may
ke tried before sithar Awradjz Counrt,

The same is true where the offence is committed parily in onc local ares
and partly in snother {Art. 102/h) }, where an offence contibues to be com-
mitted in more than obte local arca (Art. 102ic} ), and where an oifence con-
siats of different acts done in differcnt local areas (Art 1024} ).

EXAMPLE:

EXAMPLE:

EXAMPLE:

Near the border between Shos and Sidamo Provioces, the
aecused strikes his victim three times with a ¢lub and then
drags him across the border inte Shoa Provinee, where he
strikes him a feurth time, The victim dies after the fourth
klow. The aceused may be ied for homicide before either
the High Court sitting in 3hoa Province or the High Court
silting in Sidamo Province, since the offence was partly
committed in Shoa and partly committed in Sidamo.

The accused, contrary to law, atrests a person in Sendafa
Awradja and takes him to a pelice station in Sheno Awradja.
The illega! restraint eonstitates a wviglation of Articls 337,
Pena]l Code. Since the illegal restraint continued when the
victim wan taken te the police station in Bheno Awradja, the
accused mey be tried beforc cither Awradje Court.

The accused, living in Begemder Province, ienda a Jetter
from there to & person living in Shoa Provinee, stating that
Le in entitled to certmin properly possessed by the other
person, The xectsed comes to Shoa Province and ohtajns the
property from the victim as a resudt of the fraudulent misre-
presentations, This conduct constitutes a violation of Article
656, Penal Code. The offence consisted of the writing of the
feaudulent letter and the receipt of the property as a resuli
of the frandulent mistepresentations. Since the writing of
the letter oecurred in Begemder Provinee and the receipt of
the property aceurred in Shoa Province the accnsed is teiable
before either the High Court sitting in Begemdsr Provinee
or the High Court silting in Shoa Provinee.

Where an offence is committed while the offsmler is in the course of per-
forming a journey ot voyage, Article 103 provides that the oifender may be
tried by any court through or into the limits of whose jurisdiction either the
offender, the victim or the thing against which the offence was: committed pae
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sed during the course of the jourmey. It is not necessary that the offence was
committed in the jurisdiction of the court 50 long as the offender, the victim
or the thing passed through the jurisdiction.

EXAMPLE: The accuzed and the wictim were passengers on a bes
that passed through Guella, Arada, Kehena and Oureal
Woredas, The accused boarded the bus inm Guella Woreda,
assaulled the viclim and left the bus, all while it was still in
Guella Woreda. The victim eontinued on to Arada Woreda.
Since the victim passed through Arada Woreda during the
vourse of the journey, the accused may be tried for a viola-
tion of Article 554, Penal Code, in either the Guella Woreda
Court or the Arada Woreda Conrt

EXAMPLE: Goods were loaded om a lorry in Dehre Sina Awradja. The
joery continued through Debre Berban Awradja and stop-
ped in Sheno Awradja. The accused allegedly comumitted
the theft of the goods while the lorry was stopped. Since the
goods were in all three Awradjas during the courze of the
journey, the accused may be tried for a viclation of
Artjele 630, Penal Code, in any of the three Awradja Conorta.

Agxticle 104 provide: that when an offence is committed outside Ethicpia
on ao Ethiopian ship or aircraft, it is deetned 1o hsve been committed in
Ethijopia, This article does not specify in what area the case is triahle. However,
Article 107 provides that in the cases under Article 100-104 the publie prosecu-
tor chall decide the court in which the charge shall be fiied, and on the filing of
the charge, the court in which the charge is filed shall have jurisdiction. I
other words, where the case js triable iz more than one court, the degision e
to where the case is to be tried rests with the public prosecutor.

EXAMPLE: An oifence triable hefore the Awradja Court is committed on
an Ethiopian Airlines plane while the plane is flying over
the Sudan. Assuming the acemsed iz subject to the Penal
Code, the case can be tried in any Awradja Court in Ethio-
pia in the discretion of the public prosccutor.

Article 106 deals with change of venue. This is the process by which, for
valid reasong, a case is transferred from ane court having lecal jurisdiction to
another court. Application for a change of venue must be made 1o the High
Counrt. The transfer, if the application is gramted, most ke te & court anthorized
10 try the offence under the First Schedule or to the High Court itself. Thus,
H according to the First Schedule the case is to be tried in the Woreda Court,
the High Court may transfer the case to another Woreda Court or may hear it
iteelf, bt it may not transfer the case to an Awradja Court. The order of the
High Court granting or denying the application is mot appealable.
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Article 106 sets forth four situations in which the High Court may grawt
the spplication. They are (1) where a [air and impartial trial cannot be held
in & subordinate criminal enurt, (2) where s guestion of law of upusual dif-
ficuity is Likely to arise, (3] where such an order ic necessary for the general
convenjenee of the parties or witnessea and (4) where such an order is expe-
dient for the ends of justice or is required by any provision of the Criminai

Procedure Code.
EXAMPLE-

EXAMPLE:

EXAMPLE:

The aceused is charged with the theft of a widow's life eav-
taga. The theft has caused great resentment in the area. The
accused contends that he was somewhere else at the time of
the alleged offence. bt that witnesses who could testify to
this fact will not testify on behalf of the accused becauce
thrests have been made aguinst them if they so testify. If
the High Court believes this, it can order the caze to be
tried before another Awradja Court or can hear the case
itself.

The acensed is charged with o violation of Artiele 613,
Penal Code, which prohibits the public display of writings
that “stimnlate onduly ... the sexual fostinet™ Sueh caces
are triable before the Woreda Court. The defendant main-
taina that the material dizplaved did not “stimulate anduly ...
the sexnal instinet™ within the meaping of Article 613. The
interpretation of “stimulate... undoly the sexwmal imstinei™
may constitute a question of law of unusual diffieulty, and
upon applieatinn, the High Court may decide to hear the
case itself.

Goods loaded oo a lorry that passed throngh Debre Sima.
Debre Bethan and Sheno Awradjss were allegedly stolen by
the accnsed while the truck was stopped in Sheno Awradjs.
The public prosecntor has elected to file the charges in the
Debre Sina Awradja Court. The sccused and all the witnes-
sea reside im Sheno Awradja. Upen application, the High
Court may decide to transfer the case to the Sheno Awradja
Court on the ground that this js necessary for the conveni-
ence of the witnesses and the accused.

Article 106(d} gives the Court the di: :retion to order transfer in any other
proper case or where another provision of the Code would indicate that trial
in a particular court is required.

Finally, requests for reinstatement are to be brought before the cowrt that
passed the original sentence, cencellstion of which is gow sought. Criminal
Procedure Code, Art. 195.
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L. Summary

1.

The juriediction of a court over a particular offence is specified in the
First Schedule to the Crimina! Procedure Code. This swchedule deter-
mines whether the case is to be Iried in the High Court, Awradja Court,
Woreda Court or Military Courts |Art. 4).

Ordinarily, an offence is to be tried at the place where it is commitved,
that is, if it is triable hefore the Awradja Court, it is trisble before the
Awrsdja Court within the local limits of whote jurisdietion # was com-
mitted {Art. 99},

In the following circumstances more than one conrt has local juriedic-
tion. The decision as to the court in whick the charges are to be filed
teats with the public prosecutor (Art. 107} :

8. Where the act snd comequeness occitred in differemt juriedietioms,
the charge may he filed in the court in whose jurisdiction either the
act or the conzequences oecurred {Art. 100) ;

b. Where an zct is an offence by resson of its relation to another offence.
a oharge for that offence may be filed in a court within the local
limiits of whose jurisdiction cither offence waz committed {Art. 101} :

. Where it is uncertain in which of =¢veral local areas an offence is
committed, where an offence is committed partly in one local area
and partly in another, where an offence i+ continued in another local
area and wheve an offence consists of several acts done in different
local areas, the charge muay be filed in any comrt having jurisdiction
over any of the local areas {Art, 102) ;

d. Where the offence is commined while the offender is on a journey.
the charge may be filed hefore any coort throwgh or into the loeal
limits of whose jurisdiction the offender, the victim or the thing as
to whish the offence was committed pamed in the course of the
jourtney (Art. 103} ;

¢. An offence committed aboard an Ethiopian aircraft or ship eutside
the territorial limits of Ethiopia iz triable before any court in
Ethicpia before which trial of the particular effence it proper
{Art 104,

Change of venue may be ovdered in acsordancs with the provisions of

Article 106.
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