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LEGAL UNIFORMITY IN PLU RALISTI C SOCIETIES' 

Daniel Haile" 

I. INTRODUCTION 

a. Pluralism find Legal Uniformity: COl/cept of Pluralism 

" Pl ural ism is a condit ion in which members of a common society are 
internally distinguished by fundamental difrerences in their institutional practi­
ce. Where present, such di fferences are not distributed at random, they normal­
ly cl uster and by their clusters they sim ultaneously identify institutionally 
distinct aggregates or groups and establish deep sociaJ divisions between them. 
The prevalence of such systematic disassociation between the members of inst­
itutionally disLinct collectivities within asingle society constitutes plurali sm."] 
In other words, the phenomenon can be viewed as involving di fferent iation at 
three levels. First at the base there are the un its of cleavage however they may 
be defined (racial, tri bal, eth nic as the case may be); then associated with the 
cleavages there are cultural plural ism, or diversity in basic patterns of behavi­
O'l r, and socia l plurali sm or separa tion in socia l organization.2 

Except for Lesotho and Swaziland which are formally monoethnic,3 a ll 
African countries within their national boundaries contain a variety of ethn ic, 
religious and linguistic gro ups. A major colonial legacy in this regard, as A. 
Allot points out, is the artificial aggregation and segregation of indigenous 
systems. "The laws of peoples without a common culture or way of life were 
thrown together as in the case of lacustrine kingdoms and the Nilotic chiefless 
societies in Uganda; while people of similar laws were art ificially divided by 
territorial front iers as in the case of the Massai distributed between Kenya and 
Tanganyika, and the Massi between the then Gold Coast and Hau te Volta. 
Whatever territory acqu ired was thus a ragbag of indigeno us legal systems 
having no more real connection with each other than the languages these people 
spoke"·. Moreover, European political partition and administration in Africa 
abruptly arrested the growth of the indigenous systems. "The traditions and 
in st itutions of the indigenous systems in vary ing degrees were suppressed. 
European type institutions were established and European law together with 
European tradition became paramount . Where for reasons of necessity and 
expediency, the continued e)(istence of tribal courts and tribunals was offi ­
cially sanctioned by Europeans, those tribal courts were reinst ituted under 
colonial statutory au thority and allowed to ad minister the prevailing tribal 

• Adapled for Ihe Journal of Development Researeh from Ihc LL. M. Legal Essay submiucd 
10 the Harvard Law School, April, 1974 . 
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laws and customs only so long as the same were not repugnant to natural 
justice, equity, and good conscience. ttS 

The artificial aggregation of different ethnic gro ups and imposition of new 
sets of norms intensified the already existing social pluralism. For in addition 
to the already existing cleavages, colonialism, in particular French colonialism, 
with its policy of assimilation , added a new stratification based on the accept· 
ance of the new values. We thus have not only a conglomeration of ethnic and 
religio us groups but peoples living with the traditions of millenia of indigenous 
civilization and others who have adopted ways of " modern tt li ving. These 
different value systems are reflected in the various cultures and patterns of 
behaviour and the "side by side presence of one or more indigenous legal 
systems (with or without intrusion of problems of the Islamic law) and of non· 
indigenous legal systems accommodated to local circumstances"'. 

In this paper we shall be considering a set of very important patterns of 
behaviour--marriage and divorce--laking the plural societies of Africa as ou r 
perspective. We shall critically analyze the validity of the idea of standa rdizing 
or having uniform laws in these two areas. " The question of what shall and 
shall not be regulated uniformly for all members of the nation irrespective of 
group membership is, of course, exactl y the question of how far plu ralism will 
continue to exist. " 

In an era of nation-states every feature of society which divides group 
from group is viewed as a potential source of weakness and thus even though 
the plural legal system still exists in most of the emerging nations of sub-Saha· 
ran Africa the trend is clearly in the direction of integration and unificat ion. 
A certain amount of integration of customary law takes place by nationa l 
evolution. With increased urbanization and contact between peoples of differenl 
tribal groups, changes in customary practice occur, and thi s may be reflected 
in the customary law of the various gro upS.l But this self·generating approach 
is considered as being too slow for the taste of most African countries and th is 
dissatisfaction was expressed in 1963 when the African conference on the role 
of customary law resolved the necessity for positive action.8 

b. Uniformity 

Up to this stage we have been talking of uniformity and the movement 
towards unification as though it was a single notion or process. However,at 
this point " we would suggest that a distinction be made between organ ic and 
structured unity. The former would indicate a notion closer in its meaning to 
' uniformity' or ' identity'.'" It can either consist of unifica tion of the various 
customary laws or the unification of the customary and received law. Various 
erminologies have been used to describe the methods LO but we shall use the 

t erms used by Professor A. Allot. Professor Allot has postulated three degrees 
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in the unificat ion of the laws of a part icular country. Fi rst, there is harmonisa­
tion , which is defined as "the removal of discord, the reconciliation of contra­
dictory clements, between the ru les and effects of two legal systems which 
continue in force as self-sufficient bodies of law" . The next stage is integration 
defined as " the making of a new legal system by combining th:! sepa rate lega l 
systems into a self consistent whole. The legal systems thus combined may 
stil l retain a life of their own as so urces of rules. but they ccase to be self­
sufficient autonomous systems." 

Finally, there is unification , which is "the creation of a new uniform legal 
system entirely replacing the preexisting legal systems, which no longer exist, 
eit her as self-sufficient systems, or as bodies of rules incorporated in the larger 
whole although the unified law may well draw its rules from any of the compon­
ent lega l systems wh ich it has replaced. "II 

Structura l unification on the other hand does not imply uniformi ty. 
"Para llelism in its pure form meant distinctjudiciai systems with no connection 
link at any level of the judicial hierarchy and at its most fo rmal level can be 
accomplished merely by having a uniform court system which superimposes 
an ext raneous uniform procedure and mach inery of enforcement but leaves 
the substant ive law of the different ethnic or other lega l units basically unaller­
cd " . 12 

Even though as late as 1953 Kenya and Sierra Leone had pure parallel lega l 
structures, generally no basic legislation substantially re-orga nizing the 
judicial st ruct ure was introduced in any country until 1960. 11 Since then most 
African countries have integrated their courts at least by integratin g the chain 
of appeal. 14 

Although united together and having repe rcussions on each other, the inte­
gration of courts and the integration of laws may be viewed as two sepa rate pro­
blems, for originally the question of why different bodies of law a.re applied to 
different classes does not arise until at least the courts are integrated by creating 
a chain of appeal. l' As most African countries have achieved this level of inte­
gration of their courts we shall not be concerned with integration of courts as 
such except to the exten t that integration of courts brings up questions of pro­
cedure, practice, and evidence, i.e. the question of whether the rules which 
heretofore prevailed in the ordinary courts should be extended to the tribunals 
newly integrated into the national lega l system. 16 In short our focus of attention 
wi ll be organic rather than structural unity. 

c. Arguments for Uniform Laws. Gel/eral 

The idea of legal development which is the underpinning of the movement 
towards uniform laws rests on the simple assumption that some legal systems 
are beller than others with respect to a particular dimension that can be called 
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modernity or advancement or progressiveness. Legal missionaries must have, 
in the back of their minds, the notion that modern legal systems are better 
suited to economic social and political development than non-modern ones. L1 

We shall hereunder briefly state the arguments in order to give us a framework 
for our analysis in the next section. 18 

The economic arguments against the plural legal system a re directed 
against the nature of customary Jaw and the family institutions which it sup­
ports. As Seidman states, "Development demands transformation away from 
the plural economy and society . ... By definition, customary law cannot lead to 
development because it arises and supports a subsistence economy" .'9 We shall 
not be concerned with the wider implications of this view but we shall examine 
it within the context of the present African family structure and its implications 
for modernization and economic development- to be more specific, the pro­
blems presented by the extended family. polygamous marriage and customary 
patterns of relationship between spouses and between family members. 20 

The generally stated political reason is that uniform laws assist the process 
of nation-building and the creation of national consciousness. " The capacity to 
define and integrate social relationships is necessary for developing political 
systems characterized by pluralism. they must be able to increasingly organize 
and integrate into the national system individuals whose roles in the diverse 
social subsystems may hinder continuing development and uniform laws, by 
redefining some of the social relationships in favour of national goals, helps 
the process of nation-building.2L 

When applied to the African scene this general argument has been restated 
basically in terms of the centrifugal tendencies of tribalism. It has been argued 
that laws that are national in scope are essential in African countries due to t he 
fact that their boundaries did not follow tribal lines. A number of tribes, some­
times hostile to one another, are found within the same boundary and cus to~ 
mary laws based on tribal or geographical groupings would hinder the effort 
towards national consciousness.22 

In addition to nation-building we shall also consider the process of demo­
cratization or movement towards equality which in this context is especially 
conceived with improving the status of women. 

The legal reasons for having uniform laws are varied and range from the 
idea of having uniform laws simply as a symbol of development to the simpli­
fication of the task of the lawyer.21 We shall consider the rationale put forward 
to support each point: symbolism, certainty, conflict of laws and problems of 
traditional judicial process, and attempt to critically analyze their premises and 
their implications. 



, 

DAN IEL: LEGAL UNtFORMITY 17 

2. CRITIQUE OF ECONOMIC REASONS 

The desire to modernize as soon as possible has been given as a major 
justifica tion for the legal reforms that are being undertaken by African count ries. 
The desirc for modernization when projected to the marriage area has been an 
attempt to use the laws to promote the nuclear fami ly structure which is thought 
to be an essential ingredient of an industrialized society.24 The essentiality of 
nuclear family structure seems to be one of loose associa tion with the stereotype 
picture of an entrepreneur as an " innovating and primari ly as a st rong indivi­
dual whose leadership, willingness to assu me, to break through patterns of 
finance, production and distribution have been emphasized to such an extent as 
to make him look like a rebel against society. ,,2$ Nuclear family as the social 
arrangement that least fettered this individualism was automatically viewed as 
the most cond ucive social structure. 

However, this stereotype characterization gives only half of the pictu re· 
For in addition to the creativit y first mentioned, another component involving 
the ability to engineer agreement among all interested parties, such as the in­
vcntor of the process, the partners, the capi talist, the suppliers of parts and 
services,16 the distributors, etc. or the cooperative factor , is totally missing. 

The attacks on customary Jaw and the family structure and the relation­
ships which it supports are basically a result of this undue emphasis on the 
creat ivity aspect of enterprise and the almost total exclusion of the cooperative 
aspect . As regards Ihe extended family, fo r example, it was noted that " it tends 
10 discourage individual enterprise and initi ative as the burden of the family 
obligat ion rises with the degree of an individual 's success. A big man in the 
family is expected to be generous in helping others with school fees, doctor's 
bills, brideprice, fi nancing weddings and funerals and hospitality to all relatives. 
Consciously or unconsciously, the knowledge that a greater income will mean 
correspondingly greater burdens must inhibit the effort an individual puts 
for th ... 27 

This of course is nothing bUI merely an application of the "conception 
co mmonly expressed in western wri tings of a generation or more ago, that an 
individ ua l will function efficiently in economic endeavours only if he is working 
in a private enterprise to further his individ ual interests. an idea which has been 
proven false by history for the entrepreneur may act to advance himself, his 
family. his community, his country. some other social group, or the business 
organizations to which he is attached. lI 

Other drawbacks of the extended family systems such as its tendency to 
prevent the accumulation of capital and the proliferation of small enterprises29 

arc double-edged. True it may havc these drawbacks but on the other hand 
small contributions from many family members may be pooled to finance the 
education of a bright child and the family 's assets can serve as security for small 

- - - - - - - - - - ----------------..... 
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loans given to individual members and help the family to pool its credit to 
borrow money. )0 

After an analysis of the economic implications of the African extended 
family system, Kamarck concluded that "on balance the extended fam ily 
system in Africa so far has probably inhibited economic developme\:t more 
than it has helped".)1 Kamarck does not provide any concrete data by which he 
reached his conclusion and my feeling is that this is again a reflection of the 
tendency to abstract from levels and models of living, attitudes and institutions 
of the developed countries and applying them to the " ur.derdevcloped" coun t­
ries without careful consideration. 12 

Not only does the evidence as shown by the case of the Japanese indust rial 
corporation , which, with its emphasis on the "coopera ti ve" rather than the 
"compel itive" factor is very similar to the African extended famil y system, 
seems to point to the contrary 31 but moreover the self-centred strategy which 
Kamarck espouses is inimica l to development. H In addition, where onc: can 
neither trust a stranger or an acquaintance as a business associate , or persuade 
him to lend money, then the extended family may be a necessary source of 
capital and a necessary bond between business associates. Its abolition wou ld 
not modernize the society ; in the circumstances it wou ld merely paralyze large 
scale relationships.]5 

But despite all of the above, the misconceptions about the na ture and role 
of the extended family have led many African countries to pass laws to break 
the institution and to create a nuclear fami ly st ructu re and the basic thrust , as 
can be seen from the Ivory Coast,)/) has been the creati on of the insti tution of 
monogamy and the abolishing of the institution of brideprice- which is an 
institution for the perpetuation of the structure. A lot of things have to be 
known before such drast ic actions may justifiably be taken, for it would be very 
simplistic to assume that a particular set of provisions imported from a Europe­
an country which itself is economically highly developed will automatically 
stimulate or facilitate economic development in the African country .l7 

3. CRITIQUE OF POLITICA L REASONS 

a, Political Ullity 

The crucial elements of political development can be succinctly presented 
in teons of four sets of categories which recur continuously: rationalization, 
national integration, democratization, and participation.)I 

National integration and democratization, e.g. by alleviating the status of 
women, have been the realms where law has been constant ly used in Africa. 
Most African leaders desire to increase their political capacities and have thus 
placed the goals of unification and modernization high on the list of political 
priorities and to the extent that politico-legal pluralism hinders their realization, 
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polit ical leaders will endeavour to reduce the pluralism to legal uniformity.]9 
This general attitude towards uniformity was expressed by the Kenya commis­
sion on marriage and divorce when it sa id , "whilst our Constitution permits 
differentiation in treatment of sections of the community in regard to legislation 
dea li ng with marriage, divorce and other matters of personal law, that is not to 
say that such radical distinctions as exist at the present timein Kenya are desira­
ble if we arc to integrate the various communities in the interest of bui lding one 
nat ion ... 40 

There are two main reasons which explain this ardent belief on the part of 
many African countries. The fi rst one seems to lie in the confusion between 
national unity - which means a single culture, language , history, and political 
unity, which is the shared committment to a set of rules and procedures through 
which binding fi nal decisions in the political realm are resolved. 41 Uniform 
laws can symbolically represent national unity but more than this symbolism 
is needed to achieve political unity. 

The second reason for the belief is a result of historical western reaction to 
the non-western world. " The demand for extra-territorial rights in such count­
ries as China, Japan and the Ottoman Turkey reflected the belief that the critical 
difference between the modern stale and the traditional systems was theexisten­
ce of a universal legal system. ,,42 

A uni versal legal system will certainly have to have the attribute of uni­
fo rmity, and even though as Dr. T.O. Elias points out, "There are surprising 
similarities at least in important essentials in bodies of African customary 
law as divergent as those of the Yorubas, the Bantus, the Sudanese, the Ashantie 
and the Congolese,"u one can hardly claim that customary law is uniform." 

It is true that due to the nature of plural societies the role of law in theory 
will generally be greater in these societies than in societies with a greater degree 
of cultural homogeneity and consensus as regards fundamental ideas. For 
in culturally homogeneous societies, the state, that is the central poli tical in­
stitution , is like law, a derivative, ex.pressive and secondary structure, while 
in the plural societies the state pre-exists society and provides the legal frame­
work for the new society.4' But in reality, as the case studies from Ethiopia and 
Tanzania - two nations that emphasize politico-legal development as the road 
that leads to nationhood- reveal, the impact of uniform laws in the process of 
nation-building has, if at all, been very negligible. 

As regards the Ethiopian project, D. Sperry said , "generalizing from my 
research in Ghimbi, I believe that the Ethiopian ex.perience has not yet demon­
strated that a unified system of law can unqualifiedly contribute to national 
unification.46 As a matter of fact, the same author proceeds to say that "the 
centripetal forces of unity, forged from an increasing capacity for political 
development, aDd the centrifugal forces of disunity, forged from public dis-

- --------------
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contcnt over a host of economic. political , social and admin istrative factors, are 
in a state of precarious balance.41 

Similarly, in connection wit h the Tanzan ian project S.Castelnuovo sa id , 
" It would seem that the anticipated contribution to the reinforcement of 
national unity. which it was assumed, would occur 3S a byproduct of the codi­
fication process itself, was not borne out. .. 48 

The impact of unifo rm personal laws is even weaker since "cultural diver­
sity in family institutions may have little relevance fo r the political Mruclure or 
it may have political significaT'ce under certain social conditions and not others'" 
On the contrary, standardization of an area of law, which by no means is 
peripheral to the people, may help to intensify loca l identification- the problem 
which they are designed to solve. 

b. Democratization 

The second major reason in this area that is prompt ing the new govern­
ments of Africa to take a bolder stand on reform is the democratization ofthei r 
societies by alleviating the status of women . 

It is said that, " Under customary law women are in perpetual minority. 
Prior to marriage they are under the control of the male head of their family, 
during marriage under the control of the husband , when the marriage termi­
nates by death or divorce, they are either forced into levirate marriage or revert 
to the control of their own family. They may be forced to enter into marriage 
sometimes at a very young age. And of course polygamy is widespread, wh ich 
may further aggravate the disadvantaged sta tus of the wife."so However, 
although marriage at youn gage (forced marriage), levirate marriage and polyga­
my are considered to be problems, as the experience of Moslem societies show, 
it was the Islamic law of divorce and not polygamy which was the major cause 
of suffering of women5 1 and we shall thus focus our attention on this factor. 

There arc two conflict ing views about divorce under customary marriage ; 
one which holds that "customary marriage is usually capable of being dissolved 
without the Jj mitations imposed by a rigid set of grounds fo r divorce and views 
it as a relationship that is neither enduring nor endearing. 52 

The other view, on the other hand, states that, " under ancient customary 
law marriage was almost always indissoluble, as it was looked upon as a per­
manent social and spirit ual bond between man and wife on the one hand and 
their respective families on the other. It was for th is reason that a woman who 
lost her husband by death stayed as a member of her husband 's household and 
might choose, or be chosen by. an eligible member ofil. 5) 

This latter view seems to be the one supported by empirical research . As 
Cotran states "certainly my own detai led researches into the marriage laws of 
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sevcra l tribes in East Africa have revealed that, far from being a n easy matter, 
divorce was traditionally ei ther unknown althogether or only resorted to in 
very exceptional circumstances, e.g. where there a re no children of the union .... 
Thc suggestio n therefore that customary marriage ca n be dissolved at the will 
of the husba nd co uld scarcely be fu rther from the truth. " ,. 

The relati ve stability of the African fam ily pattern even within the poly­
ga mous structu re bears this poin t very well." 

The misco nception about African divorce seems to lie on the fact that its 
procedures are different from those o f the western world . As a no ted authority 
put it, "there are, however, two factors which certainly distinguish divorces in 
customary law and the English or Europea n law. T he lirst is the provision in 
customa ry law fo r conciliatory machinery a nd arbitratio n and the fact that 
if this fa ils the marriage can be dissolved by interfa mily arrangement without 
judicia l pronouncement. The second is the fact that in most customary laws, 
although there must be grou nds for divorce, the grounds a rc not as rigid and 
clear cut as those recognized in English law. 56 Not on ly have there been miscon· 
cept ions as regards the nature of African divorce in part icula r and Africa n 
marriage' 1 in general, but the degradation of the status of women in traditional 
African societies has been greatly exaggerated. As Paulme s..1id , " In fact research 
into actua l p ract ices may indicate that the position of the womo. n in the 
tmditional Africa n society is not so disadva ntageo us as it is generally believed . 58 

Ll oyd goes even further and states that, " the t raditional rights of Yoruba 
women -- to enter into contracts, (easy divorce), for insta nce -- exceed those 
gra nted in most western societies unti l very recently. " S9 

If the posit io n of women is nOl as disadva ntaged as has often been stated , 
one wonders as to why it is stated as one of the major reasons fo r reform o f the 
ma rriage and divorce laws. One theory, which appears to be sound , is that 
the whole concern with the emancipation of women is s imply a concern to 
find a means to undermine the preva iling pattern s of the tradili onal chiefs by 
the new clites. 60 

4. CRITIQUE OF LEGAL REASONS 

The legal j ustificat ions given to su pport the movement towa rds un iform 
laws are varied a nd wide-rangi ng and we have extracted those that are basic: 
symbolism, co nflict of laws, certain ty and traditional judicial process. We 
shall deal with each sepa rately. 

a. Symbolism 

In the last section we saw how the fervent movement towards uniform 
laws in Africa was polit ically motivated. But in add ition to any political value 
of uniformity the new nations of Africa look upon unity (unifonnity) and 
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rationality, as Rene David looked upon them, as valuable not for political 
reasons, but as ends in themselves. 

As Rene David said in connection with the codification in Ethiopia, " the 
decision to codify was based on the idea inheld in Ethiopia that codification 
in itself was progress, a desirable and even a necessary thing for the country ... 61 

Tbis notion which I shall refer to as " symbolism" is shared by many govern­
ments and even though it is not clearly formulated , if it was made explicit it 
would consist of the following proposition: " the more a legal system is uniform, 
orderly and systematic, the more highly developed it is.,, 62 

This theory implies that one can identify higher and lower stages in the 
growth of law, and second that one can see in these stages a natural sequence 
or order".61 Evolutionary theoreticians such as Sir Henry Maine and Max 
Weber share this fundamental belief of natura l sequence but differ as regards 
the criteria to be used. 

Sir Henry Maine bases this natural sequence on the " movement from status 
to construct. ,,64 Max Weber on the other hand attributed this evolution to 
rationality. To Max Weber modern law is both formal and rational, tha t is, 
it takes into account only unambiguous general characteristics of the facts of 
the case and it is explicity based on general principles . ,, 6 S 

Since under customary law most of a person's rights and obligations 
depend on his family status, the implication of Sir Henry Maine's theory is 
that African customary law is underdeveloped. Similarly, even though Weber 
does not boldly state that the rational is superior to the irrational (primitive 
customary) or that the irrational is a lower form of justice, as the irrati onal 
cannot be reduced to general principles there is room for a strong inference 
that the irrational is Jess suitable to tbe needs of the modern world. 66 

The view that customary law is underdeveloped is reinforced by legal 
scholars who describe or purport to describe the " modern" or developed 
legal system. Professor Galanter, fo r example, among the eleven traits which 
he lists as being characteristics of the modern legal system, includes uniformity. 
He states that " modern legal norms are uniform and unvarying in their applica­
tion, the incidence of these rules is territorial rather than "personal" , that is 
they are applicable to members of all religions, tribes, classes, castes and 
localities. ,,67 

These notions seem to add more fuel to the desire of many African nations 
"to create an ill usion of progress and of doing something, .. 68 and to propel 
them into launching massive codification projects. 

b. Conflict o/Laws 

The second legal reason for the unification of law arises from the " parti­
cul aristic" nature of customary law. As Sedler puts it, "if the pluralistic legal 
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system is to be retained, problems in ihe internal conflict of laws will be fre­
quent, that is, what customary law is to be applied to those involving persons 
suspect to different systems of customary law which at present is intensified by 
increasing migration and contact between members Qf different tribal groups ?69 

Similarly, Allot considers "choice orlaw" problems as the strongest argument 
in favou r of un ification.70 

True, there arc many potential situat ions which could we ll give rise to 
internal confl icts. Conflicts can arise between territorial law and customary 
law, between customary law and Islamic law and so on.71 However, despite 
a ll these potential arcas of conflict most African countries do not have a serious 
problem caused by multiplicity of laws. Twinning, for example, remarked, " I 
was surprised when I came to East Africa to find loca l advocates and judges 
denying that conflicts of law presented many practica l difficulties. In fact so 
unimport ant do they consider the matter that the Kenya Council of Legal 
Educat ion has refused to prescri be confl icts as even an optional subject in the 
Local Advocates Examination ... n Twinning proceeds to point out that the 
altitude was justified as shown by the few cases which were treated as raising 
conflict problems. 7l This view as regards the insignificance of conflict problems 
in East Africa seems to be also true for Nigeria . As Smith stated, "My own 
experience with the customary courts of Northem Nigeria in the period 1963-65 
suggests that, with regard to choice of law problems, the medium is tbe message. 
In the mixed courts (which heard disputes between litigants of different tri bes) 
one would have expected " rules of law" to have been clearly art iculated .... 
But not on ly did one not find choice of law rules for resolving sllch conflicts, 
one seldom encou ntered a situation where rule was pitted aga inst rule. ,,74 

Some reasons have been forwarded to explai n this rather paradoxical 
situation . Twinning states, " I find it difficult to get a satisfactory ex planation 
as to why these problems do not thrust themselves more obviously on the courts. 
I shou ld surmise that partial an swer is as follows : If an African and a non­
African are disputing over e.g. a contract or tortious matter, the dispute cannot 
go before the loca l courts, unless the non-African consents to jurisdiction, 
which is rarc. In the non-African court territorial law appl ies unless both parties 
are Africans. Th is cuts out a lot of potential conflicts and problems as far as the 
non-African courts are concerned. The general pract ice of the local courts 
seems to be to apply the lex fori , willy ni lly, the lex fori often being better 
characterized as the lex judicius -- the law the judge is familiar with.75 Smith, 
on the other hand, submits that " the operation and conflict of Jaw rules is 
only made possi ble by a mode of procedure in which pleading has become a 
technica l and refined art," and since this is not present in the customary courts 
the problem does not arise. 

If the conflict of law problem is as insignificant as the above discussion 
suggests, we find it difficult to make it the "strongest argument for unification." 



24 ETHIOPIAN JOURNAL OF DEVELOPMENT RESEMRCH, VOL. LI , NO. I, 1975 

c. Lack of Certainty 

Another legal reason that has been submitted is the fact that uncertainty 
of customary law leads to unnecessary and dilatory litigation and it has been 
argued that "there is an immediate need for greater certainty to facilita te 
judicial administration, case the problem of ascertainment and provide accurate 
information upon which litigation may be based. "n 

A number of factors have contributed to the problem of uncerta inty of 
customary law. The staffing of the superior courts with expatriate judges with 
little or no knowledge of customary law was one factor. As Lucian Pye put it , 
"The fact that bewigged Englishmen could sit eorobed in a tropical climate 
and with all earnestness and patience seek to explain to natives the essence of 
their ancestral or tribal rules must have contribu ted in some degree to the 
universal reputation that British culture was singularly lacking in a sense of 
humour. .. 78 

However, even though it lessens the process, the appointment of African 
judges does not in every case solve the problem. "The existence of various 
bod ies of customary law, substantially different, or even with only minor 
variations, made ascertainment of the law difficu lt, particu larly in the absence 
of authoritative legal treatises and sizeable body of case law. In add ition the 
very nat ure of customary law, unwritten, flex ible and changing in response to 
new conditions and attitudes, required a contin uing ascertain ment in some 
areas of customary law. 79 Finally there was a major difficulty in sifting trad i. 
tional standards and merely social norms in some areas.ao 

These characteristics were, however, overstated and at thc carly stages. 
for purposes of proof, customary law was treated as custom and courts appl ied 
the text of antiquity to it. But it soon became evident "that customary law is 
in very important respects different from English local customs and the test of 
antiquity for its ascretainment has thercfore been abandoned. Nevertheless, 
examination of the validity of the recorded cases poses some problems that 
are not amenable to easy reconciliation with the view that customary law is 
law per se and not just a mere custom. For the courts, in their further attempts 
to grapple with the problem of ascertainment of customary law, took the view 
that customary law, if law at all , is fore ign law and must be proved as fact. 8

! 

But as President Kwame Nkrumah said, "No law can be foreign to its 
own land and country, and African lawyers, particularly in the independent 
African states, must quickly fi nd a way to reverse this judicial travesty.,,82 

We certainly agree that this is a judicial travesty and moreover we a re of 
the opinion that all the above mentioned difficulties with ascertainment and 
lack of knowledge on the part of expatriate lawyer or judge are weak bases from 
which to reject the law under which most of the population regulate thei r 
marriage, divorce, inheritance and land tenure. n 
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Besides , the difficu lties of ascertai nment can be corrected without taking 

such drastic act ion as unification. A short tcrm answcr would be the establi sh­
ment of a machinery, as was done in Ghana and Nigeria, for the authoritative 
declaration or modification of customary law, U or in the alternative to empo­
wer the superior courts to follow the fi ndings of traditional courts as to the 
existence of customary law.B 

Possible long term solutions include the recording of customary law86 or 
its incorporation into the main body of the law by the process of the taking of 
j ud icial notice. 87 

Although not a sufficient reason fo r the rcjecti on of the va rious customary 
laws and the adoption of uniform laws, the unification of laws will defini tely 
help to cut down judicial waste caused by the plur:llity or customary law. 
However, it is very dubio us wheth er the adoption of uniform laws, given the 
present structure of Africa n Societies, will help to stabilize the human relation­
shi p which is more fundamental than the question of ascertainment. Apparent ­
ly, the adoption of uniform laws, at least those based on western legal systems, 
seem to create more instability by intensifying the uncertainty. As Lucian r ye 
stated generally " the more the Europeans insisted upon western ized legal 
system the more lIncertainty there was in human relations and the more 
disputes there were which could not be readily managed.'·u 

This has been even more so in the area of marriage and divorce law where 
the introduction of European substantive and proccdural laws, as was done in 
the case of the Ivory Coast, 89 created more instability in the traditionally 
stable Arrican family structure90 by increasing the rate of divorce . 

d. Traditional Judicial Process 

"Generalizing about the traditiona l judicial process is dangerous, not 
only because there was variation depending on whet her or not a part icular 
society was olle with strong central authority or was acephalous (wit bout 
chiefs), but because the traditional rules of procedure and evidence varied 
even between simi larly organized societies.,,92 But features such as informality 
or reconciliation arc not only frequently found but are its remarkable char­
acteristics. 

The main reason for the traditional judicial process emphasis on reconci­
liation is the prevalence of the face-to-face, or what is known as the " multiplex" 
rclationship.93 The parties are often entwined in several relationships and in 
order to prevent tbe breaking of such relationships and thereby prevent extensi­
ve damage to the other activities of the disputants and continue the community 
solidarity and equilibrium, the courts tcnd to be conciliatory bodies.9( 

Reconciliation, especially in the area of marriage and divorce is essential 
and the traditional judicial process with its absence of highly technical proce-
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dural rules and written pleadings gave the traditional courts a freer hand to 
probe into the sources of the litigation and gave the parties and witnesses more 
than a fleeting opportunity to express themselves on the issues".!15 It thus 
appears that the traditional process by its emphasis on informality and flexibili ­
ty facilitated rather than hindered this process and ought to have been com­
mended rather than be criticized. 

The criticisms made against the traditional judicial process in most 
instances have been based on overexaggerations of this emphasis on reconcili­
ation and the misunderstanding of its role in the western legal systems. As 
Van Velsen said, " the majority of writers on this topic would appear to sta rt 
from the assumption that judgement by agreement and judgment by decrees 
are mutually exclusive alternatives, And by concentrating on the conciliatory 
aspects of African courts,they tend to ignore the judge's task of applying laws. ,,96 

On the other hand by creating this artificial dichotomy and by their almost 
exclusive concentration on the superi or courts, ignoring the courts at the bottom 
of the hierarchy such as the magistrates courts, the small claims courts and 
so forth97 the authors intensify the contrasts even more. 

To get the proper perspective one should more clearly distinguish between 
the various stages of the African and any other judicial process. " 'n both 
African and European societies pressure tends to be applied to disputants to 
compromise over their disagreements and not to worsen and disrupt social 
relationships by goi ng to court. ,,!1S 

The fact that a di spute has resulted in a cou rt act ion is not only an ind ica­
tion that the parties want to fight it out and are therefore less amenable to 
reconciliation but depend ing on the hierarchy of the court, i. e. the higher it is 
the less the judges arc likely to be involved in the litiga nts relationships and 
therefore the less likely t hey are to feel the pressure for reconciliation.99 

In addition one must bear in mind that the aim of litigation may va ry 
from one society to another. For example, the frequency of disputes which is 
such a striking feature of Tonga society rather than being a Sigll of social 
disintegration serves, like ritual and ceremonies elsewhere, to analyze and 
publicly reassert personal relationship and rights. 100 

Put in its proper perspective, we believe that the African traditional 
judicial process emphasis on reconciliation is generally beneficial to the whole 
legal system but even more so in the area under consideration--Iaws of marria­
ge and divorce. l 01 

5. CONCLUSION 

In this paper we have attempted, very briefly, to discuss the major reasons 
for unification and to examine their validity within the li mited scope of marri­
age and divorce laws. 
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We rocused our attention mainly on the issue or the desirability or unifi ­
cation and ror this reason our analysis was mostly theoretica l. To the object­
ions which we have already raised one may add a rather pervasive pragmatic 
objection--Arric<'ln ization. Today when the new elites proclaim the African 
personali ty and heritage it would not only be ironic but a great loss to the 
heritage or African nations to halt the flowering of the cu lL ura l diversity with 
which they are endowed, by standardizing their marriage and divorce laws. 
But in addition to the theoretical objections that we discussed, proposals 
ror uniformity pose the question of how far it is possible to impose and operate 
a unified law in societies which are diverse and fragmented. It is generally 
agreed thai the more the law attempts to dea l with expressive activities the 
greater the resistance which it will encounter. Marriage and divorce are a 
reflection or perhaps some of the most deeply ingrained mores and any directed 
change in this area is hence bound to create strong resistance. The abortive 
history of the Ghana Bill clea rly demonstrates the difficulties of trying to 
introduce revolutionary changes in the laws of marriage. 

In view of the theoretical objections and the immense problems of imple­
mentation we are inclined to suggest that in the area of marriage and divorce 
rather than unirormity. the ach ievement of certainty should be sought. 
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