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WORKERS’ PARTICIPATION IN | ANAGEMENT
UNDER ETHIOPIAN LABOUR LAW
By DANIEL HAILE *

{. Contept cf Workers’ Participation

. Workers™ particiaption has been a highly and forcefully debated topic for
quite sometime, and like most such issues more ciscussicn seems to add fuel to
the slready existing quandary by generating more contiaversy. We shall not
aggravate this situstion by zdcing new cr recapping older ones but shall take
a broad functional definition of the concept. In its broad sense workers” partici-
patisn is taken to isclude various arrangements by which workurs and their
representatives have a say in the decision making process at the fevel of the
undertaking or enterpriss.!

This definition encompasses a varlaty of approaches and institutions rangixg
from collective bargaining all the way to self-management. In the same manner
all forms of particiaption ranging from participation with the more right to receive
information all the way to particiaption in the form of co-decision without dis-
tinction as t» whether the particiaption is lilmited to persennei management
{ administration } or extends to an all inclusive general palicy making ara within
the ambit of this definition.

This broad definition will assist us in making a functional analysis of the
institutions and to assess altarnative sppraaches withdut indulging intp defi-
nitional web and labyrinth.

Eventhough the above definition is quite helpful in ciffusing, the controver-
sies relating te - participation, - it does not however resolve definitional problems
in connection with the other tarm i.e.”" worker,”” an issue that has heavily taxed
the precisas time of our labour court.

The Labcur Procalmation after defining the term worker as any physical
person who undertzkes for wages to render to an undertaking, undet the latter’s
direstion, for a cefinite or indefininte period, services of a physical or intellectual
nature excludes, * the manager and deputy manzger of an undertsking or any
of its branches and all those officials accountable to such manager .or deputy
manager.”’ 2 In determing the parameters of the exclusion the court has consi-
stently considered not only the crganizationat chart of the undertaking and the
title of the person and his position according to the chartbuthis actual functions
i.e. whether he performs managerial tasks such as hiring and firing, particiap-
tion in general policy making, organziational and distribution of work etc. 3 This
narrow interpretation is quite eorrect not only because of the rule that exceptions
must be interpreted restrictively but because it is also in consonance with the
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purpose of the exclusion. The proclamation has excluded ““management per-
sonnel” in order to strengthen unicns by making them homogencous bodies
representing only the interest of workers. As the interest of management
personnel are closely tied with that of the undertaking if they were deemed to
be workers for the purpose of union membership they wou!d bring diverse
interests and thereby dilute the community of interests which is a pre-condition
for unions to function effectively.

ii. Rationales for Participation

The policy reasons for excluding management personnel from union paricipa-
tion are quite sound, but are they so when one is considering the issue of partici-
pation in management ? In other words how should management persorinel
be treated ? Should we consider them as workers for the purposes of participation
or should we continue to exclude them from the definition of workers ?

To adequately answer this question.a consideration of the policies undeily-
ing workers® participation is essential. The Labour Proclamation of 1975 .in-its
preamble briefly states. « the participation of werkers in management of the
undertaking will increase production which in turn will contribute to the impro-
vement of the living standard and dignity of the worker.» ¢

Thse firet ground which the Labour Proclamation states as an objective of
participaticn is raising the level of production. This is an economic ohjective
which aims at increasing the efficiency of the undertaking by associating workers
with the decisions taken. The asseciation, it is hoped will improve the quality
and quantity of output and the utilization of labour, raw materials and equip-
ment as well as the introduction of new techniques. In concrete terms it has been
pointed out that,

(i) Workers have ideas which can-be useful,

(i) Effective communications upward are essential to sound decision
making at the top,

(iii ) Workers may work harder if they share in decisions that affect them,

(iv) .  Workers may work more intelligently if, through participation in decision
making, they are better informed about the reasons for and the intention

of decision, : ,
(v) “Workers participation may foster a more cooperative attitude amongst
workers and management, thus raising efficiency by imporving team-
: work and reducing the loss of efficiency arising from industrial disputes,
{vi) ‘Workers participation may act as a spur to managerial efficiency.” *

In summary labour democracy is rega'rded as a powerful factor for improving
the productivity of undertakings, because it can stimulate a spirit of initiative and
rasponsibility among the waorkers, enable the management to benefit from the
practical experience of the rank and file, and improve cooperation between the
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two levels, avoid misunderstanding, resistance, low moral, suspicion and labour
unrest.

In addition to such general economic consideration we feel that the situation
immediately after the Ethiopian Revolution of 1974 necessitated the recognition
of works participation in management.The post-revolution sweeping nat/onaliza-
tion of the major means of production had changed their ownership from private
to public, but in some instances the former private owners were still managing the
nationa]ized undertakings. In such a situaticn in order to for stall any possibilities
of sabotage it was imperative to create a vigilant group by giving the right to
the workers to participate in the management of undertakings. it thus comes
not as a surprise that the directive issued by the Minister of Labour and Social
Affairs in 1979 concerned itself only with state owned undertakings.

The second objective of the Labour Proctamation is the enhancing of the
dignity of the worker. Eventhough economic well being is one factor as man
does not live by bread alone, it has been argued that participation in decision
making is a means to promote individual development er fulfiliment, in accorda-
nce with a conception of Human rights and dignity. The Universal Declaration
of human rights ( 1948 ) provides:

“ All human beings are born free and equal in dignity and rights . ..
As a member of society each is entitled to realization ... of the econo-
mic, social and cultural rights indispensable for his dignity and the free
development of his personality. ~ ¢ .

Moreover in addition to this universal declaration on grounds of fundamental
notions of social justice, it has been argued that worker must have a say in the
management of the undertaking merely by the fact that they work there. Briefly
speaking, employees who invest their lives in an undertaking like shareholders
who invest their capital have a right to influence decison.

In addition as “Socialist society is not based only on cash incentives but
also an the idea of serving the community and its willingnéss to recognize such
service ; so individual workers must be induced to feel in their own way they
were helping to build a state directed towards progress. Consequently the in-
troduction of industrial democracy is a prereqﬁisite for the establishment of
socialist society.” 7

Furthermors participation ef workers in the management of the work unit
is the inseperable counterpart of the collective ownership and represents the
social relationship which intergrates the economic relationship. In other words
it is a means of distribution of ecoromic power which was concentrated in the
hands of the capitalist. *" &

A comparison of the above underlying philosophy for workers paticipation
in management and the underlying philosophy for the creation of a special
Anterest grouping such as unions are not totally identical. What is thus & valid
exclusion for one purpose should not be eutomatically taken to be valid for the
other.
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in this regard it is worthy 1o note the manner in which* executive staff” 9
who are persons:

1. entitled on their own résponsibifity to engage and dismiss employees
on behalf of the establishment or one of its department,

2. endewed with general authority { power of procustion } of full power
of representation or pewer to sign { Prokura }

3. essentially carry out.duties on their own responsibility which are nor-
maljy assigned to them because of their particular experience and know-
sdge in view of the importance of the suzid duties for the existence
znd development of the estabiishment are teated by the law on parti-
cipation. This categery which is similar to our managament personnel
is deemed not 1o %2 workers for purposes of works council, which is
the form of participation at the lower level. Howaver, the sams cutegory
is deemead to be workers for the purpose of co-defermination Act of
1976 which deals with the participation of Supervisery Boards ( Higher
Level ) relating to the whole undertsking. 1€

As the effectiveness of any system of participation created, especisily i
it is 10-be composed only of workers, is affected by the personnel included or
excluded, the definition of tha term worker which will best assist in the realiza-
tion of an effective system of workers’ participation must be seught. Unifermity
may be comfortzbie but it cannet definitely be more paramount than efficiency,
and in light of;he above. an appropriate definitiop must be devised.

_ The reasons undetlying workers. participation have bean chailenged and
due to tack of reliable way of ascertaining effects, its impact on overall efficieney
of the undertaking, jeb satisfaction, productivity and industrial peace have not
been determined and have given rise to extreme Conclusions.”” On ene hand
criticisms of red tspe, long delays, time consuming procedursl arrangements
and stalemates.Others, moreover, have suggested that workers’ participation on
zompany Board sin perlods of crisis will lead to investment decisions simed more
at maintaining employment in inefficient industries rather than raising efficiency
and productivity. On the other hand advocates of participation argue that werk-
ers involvement in decisions affecting their lives and careers satisfies legitimate
human needs, recognizes the role and dignjty of labour, capitalizes -on their ex-
perience, tands to relax tensions and will commit workers more fully te the future
of the enterprise. All this is claimed will lead autematically to more efficiency and
harmony in the operatien of the undertaking and tha eschomy as a whole. !

Despite these diametrically opbosite conclusions however, the fact that it has
been accepted world wide demonstrates the widesgread belief in the validity of
the philosophy and the discussion currently is thus not whether to have workers
participation but as ta the extent and form of such participation.
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§11. Forms and Dimensions of Participation

In this regard an examination of the forms of workers participation currently
in force in the different parts of the world reveals there are basically five main
types: ‘

(a) Self-management or related.systems such as producers’ cooperatives;
(b} Parity’ @ minority representation of workers on Boards of Directors,
Supervisory Boards or other management bedies, both in private and
public sector;
_{c) Works Council or committges and snmllar specialized mstxtunons for
representing the wsrkers;
{d) Collective bargaining as it is eonducted in market economy countries;
and _ S ‘
{e) The operation of trade unicns thr'ough the.influence they exert on man-
agement by virtue of their own powers, tn some centrally planned
economy countrigs, in particular those of Eastern Europe. 2

Wa shall not examine all the above, but shall limit ourselves to the considera-
tion of those institutiens that are curregtly being utallzed in Ethiopia, i.e. collective
bargaining and workers’ Commijttess.

A. Collective Bargaining

Among the various forms of workers’ participation, collective bargaining
stands out as the most widespread, the most vigarous and the most generelly
acceptable in both industrialized and developing countries. 13 |t has alse been
the traditional form of participatior in Ethiopia. The Labour Relations Preclama
tion of 1963 gave workers the right td unienize, the legal right to compe! their
empioyer to engage in collective bargaining and set out the fundamental rules of
the game. '* However it had left many. matters-to the labour market organiza-
tions themselvas..So much so that it did not even attempt to define the subject
matter of cellective bargaining. After the Ethiopian -Revoiution of 1974, the
LabourProclamation of 1875 strengthened the institution of col&ectnve bargaining
specified its prodcedures and effects. 13

Eventhough the subject matter of collective bargaining was not demarcated
by the Labour Relations Pracimation of 1963, it was by practice limited to bread
and butter issies, such as wages and working hours. Even after the expansion of
the scope of collective bargaining there is a tendency of !lmmng it to the tradi-
tional subject matters. Thls fact was duiy noted by the Council of Mm:sters when
it stated : - co
*UUp to now workers and undertakings, like in the past have bargained and
made decisions on benefits and services such as wage increment. On the other
hand what the 2ociety expects in terms of quantity and quatity of production and
proper utilization of the secial property were rarely discussed. From now on-
wards collective bargaining and agreements must also be looked from this pers-
pective. 1% . ) -
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As a form of participation this form continues to be important due to the fact
that collective bargaining is not limited to the determination of wages and working
conditions, but includes more and more matters which in the past were consider-
ed as being prerogatives of management. '7 Eventhough workers participate in’
the preparation of proposals (demands) to be bargained with management 18
and their representatives are engaged; through participation in.committees in the
implementation of the terms of the collective agreement this form has several
drawbacks amongst which the notable ones are.:-

{a) Negotiations are conducted through representatives in a perlodic or
sporadic fashion so that effective worker’s-participation Is not always
feasible. .

" (b} Another drawback may derive from the conflictital nature of collective
bargaining and the repercussion that this may have on industrial peace
and productivity. Due to its conflictical nature it can be not only time
consuming but at times can tead to the bogging down of decision.

{c) A third limitation relates to its post facto nature, which means that i
may sometimes come into the labour relations picture too late, when
matters of interest have already beem discussed and decided by
management.}?

B Worker's Committees

it is probably in light of these limitations that the Labour Proclamation of
1975 has not stopped at making workers participation merely a bargainable item
but had proceeded to authorize the Minister of Labour and Social Affairs to
“determine the participation of workers in the management of undertakings, "~ *°
pursuant to which authority be issued a Directive in 1979.

According to this Directive a worker's committee composed of the manager
of the undertaking and of representatives elected by the workers are to be esta-
blished in ali state owned undetakings. 3! The size of such committee shall be
from five to nine members, including the chairman, depending on the size of the
labour force. 32

The Directive applies to all state owned undertakings. However, this indis-
criminate establishment of workers committees in all state owned enterprises
may succeed in creating a vigilsnte group to protect public property but not
necessarily an effective form of workers participation. In order to have an effective
workers committee the nature of the undertaking must be such that it is conducive
for the operation of such:.committees. When one examines the nature of the
undertaking for the purpose of whether or not to form a workers' committee the
following must be considered : degree of autonomy, structure and size, dispersion
of personnel, the degree of complexity of its technology.

An undertaking which is under the close supervision of a Ministry-or- other
higher Administrative organ, which is relatively small and where there is a close
personal relationship between the person making the decision and those on
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whom it may be implemented ; or even where it is large but its personnel are dis-
persed all over, and utilizes a complex technology system (automation) which
may not leave much room for human decision is not one which is conducive for
the ‘crestion and operation of a worker’'s committee. The reasons for this are
obvious. The fact that it is under close supervision implies that the undertaking
itself will not have much autonomy to make decisions on important policy matters
and hence cannot delegate to a worker's committee powers that it does not itself
possess. Similarly size is an important factor, for the smaller the size the less need
for formal machinery of participation. Even if such rights are granted to small
firms these rights are hardly utilized as has been demonstrated by long experience
in the Federal Repubiic of Germany. Despite the fact that the law authorizes
plants with more than five workers to establish works council a vast majority of
of plants with less than 50 have not formed such councils. 23 Finally if most
of the operations are automated since there will be less opportunity for making
human. decisions establishing workers committee may have symbolic value but
will not have much role to play. '

In light of the above considerations we suggest that workers committees: be
established only in large undertakings. The minimum number for the establish-
ment of Basi¢ Trade Unions can perhaps be taken as the cut off point for what
constitutes a large as opposed to.small undertakings.

Once an undertaking meets these requirements, irrespective of whether it is
owned by the state or privately, shouid be covered by it. There is a greater need
for workers’ participation in privately owned undertakings which are solely mott-
vated by profit making than state owned one which are bound to give due con-
sideration to social factors in addition to the making of profit.

When we examine the jurisidiction or areas-of participation of workers’ com-
mittees the directive is so vague that it is extremely difficuit to determine the exact
parameters of the jurisidiction of workers committees. Art. 7 of the directive pro-
vides that such committees have the power to make recommendations on the
‘ollowmg matters :

l
-t (a) Short and long term work plans in.relation tn the development
and expansion of the undertaking; i
. {b) To suggest amendments in relation to the undertaklngs internal
procedure;
{c) Workers® activities, efficiency and productivity ; ]
{d) Planning of workers training program and the assignind of
experts: * )
(e} Implementation of labour conditions. :
2. Make proposals coneerning the governments development
plan as they relate to that enterprise.

3 Supervise the impiamentation of economic development plans
initiated by the committee or government after they have receiv-
ed the government's approval.
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{n connection with the areas of participation there are several aiternatives
ranging from participation in purely personnel matters extending to paﬁici‘pation
in all aspeets of management including the making of general policy. Thus in
order to appreciate the scope of participation (jurisdiction) of workers’ committees
regard should be had to the areas in which it applies. .

in order to discuss the problem in more concrete terms let us consider the
different management decisions with a view of finding which of these are within
the jurisidiction of workers committess.

Four main classes of decisions are to be distinguished :-

(a) Those relating to -technical matters (production, organization,
equipment, methods) and the performance of work.

{b) Those relating to employment and Personnel questiens: i.e. to
the worker on the job-and sometimes eutside it also (selection, recruitment, al-
iocation and distribution of work, job classification and evaluation, renumeration,
fringe benefits, promotion, career policy, conditions of work,timeless and holidays.
safety.and health, welfare services and institutions - Somgstimes highly extensive®
for they include the works of medical senss or dispensary, canteens, low price
supplies, housing, nurseries, rest homes, children holiday camps, sports and many
kinds of social and cultural activities - as well as training and retraining where
appropriate, discipline, individual and collective layoff.

{c) Decisions relating to the economic and financial policy of the
undertaking (projections, programmes, investments and price policy distribution
of profits) and '

{d) General policy Decisions- relating to the very existence of the
undertaking and to its structure {appointment) of top managers, total or partial
shutdowns, mergers of establishments. 24

As stated earlier due to the vague terminology it is problamatic to identify
which of the above types of management decisions are included within its
iurisidiction. Hovever since the role of the committees is merely an advitory one
interepreting their juridiction broadly will not have no prejudicial effect. The exact
determination, however, becomes crucial if and when their role to become more
than advisory. -

When one considers the role(s) of such participatory organ one must bear in
mind that mamagement cap be influenced in dfferent ways - Information, advice
and consultation, co-deeision and self-management.

+Disclosure of information means that the enterprize provides information and
exchange of ideas takes piase in order to formulate advice for the enteiprise. The
advice daes not require unanimity or majority rule consultation is designed to
enable the employer to appreciate different points of view. Advice is of course
never binding on the employer.co-decision is that form of decision making where-
by labour does take decisions jointly with the employer. Finally there is selfman-
agement, namely the competence of employees to take decisions regarding the
enterprise themselves.” ?* : :
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As mentioned earlier workers committees established by the directive have -
merely an advisory management under which workers zre given information and
may express an opinion-but have ne infiuence on whether this opinion is taken
into account or not-is not likely to create much enthusiasm. 28 On the contrary, :
the -establishment ‘of workers committee creates an atmosphere of suspicion’
béfween them and Unions, poltuting the general atmosphere by creating rivalry’
between them and thereby conducive for divide and Tule tactic on the part of
thie employer. This is true-even in countries where the jurisdiction of Works Cou-
ncil-and Trade unions is specifically and elaborately spelled out. 27

V. - Conclusion and Recommendation

Eventhough workers' participatien has been for quits sometime a widely
and "forcefully debated issue-in Labour Relations; in Ethiopia the interest and
concern with the subject matter is a.post Revolution phenomenon. One of the
major achievements of the Ethiopian'Revolution of 1974 has bean the democra-
tization -and hightening of the- level of popular participation.in socio-politicai
affairs. The creation:of mass organizations such as Peasant Association, Urban
Dwellers Associations, Women and-Yourth Associations has immensely contri-.
buted to the realization of .self-administration and highlevel of popular participa-
tiof. I Tt : :

Tf)e Labour Proclamation of 1975°s recognition of the right of workers to parti-
cipate in management must be viewed as part and parcel of this over-all demo-

c(ati_zgtion process and its extension into the environment of work. The Ethi-’
opia. Trade Union, (ETU) pursuant to the Trade Union Organization Psoclama-
. tion of 1982 is obliged to participate in the study and preparation of labour faws,
regulations and directives, and ensure their implementation by workers upon theif
issuange. It is furthermore obliged to participate in the preparation of the potitical,
economic, social and cultural plans of the country. 2% As these laws and policies
are the cornerstones for decision making in undertakings one cannot totally ign-
ore this general aspect of participation. Nevertheless as this paper is devoted to
the consideration of the means and institutions by which workers directly parti-
cipate in the management of undertakings we have focused our attention mostly -

on collective bargaining and workers committees.

The Labour Proclamation in implementing this recognition utilized a com-
bined approach: collective bargdining and legislation. It.makes participation a
bargainable item by law but leaves the details to-be worked out by the parties.
Furthermore it gives authority 10 the Minister of Labour and Social Affairs to issue
regulations determining the nature of such participation. 2% As noted aarlier a,
directive applicable to state owned undertakings has been issued pu rsuant to this
authority : while in privately owned undertakings the matter is:still left to-the
bargaining of the parties. .

The‘pdssibi!ity of leaving the introduction of workers’ particip‘atibn scher’nes‘
to the initative and agreement of the parties presupposes the existence of or-
ganizations of employers and workers of equal strength and a iong tradition of
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cellective dealings. It is clear that these conditions are not fulfilled in many de-
veloping countries. In most countries of the Third World the government cannot
sit back and adopt a purely passive role in industrial Relations but must in a spirit
of innovation and imagination, take the initiative in promoting sound industrial
relations through legislatives and prometional action. @ Moreover, Ethiopias’
planned economy wauld require active governmental action as regards these
matters. Thus the issuance of a directive determining workers” participation by
the Minister is a step in the right direction. However, due to its limited nature
the directive can serve only as a stop-gap measure. Moreover with increased level
of consciousness of workers and dissemination of socialism thereis s need for
revising and reassessing the subject matter and for devising ways and means by
which such participationcan be more effective and dynamic.

We do not suggest-workers participation on Company Boards as is done in
some West European countries, in light of our objective reality. In addition
when one examines this system in the Federal Republic of Germany, the very
country which orignated the concept of werkers co-determination one notes
that ,.attitudes regarding its contribution are somewhat reserved owing to the
relative failure of trade unions in-getting their demands fuifilled in the new Co-
determination Act which accords clear secognition to the preponderance of
capital - and above all owing to their increasing inability - even within the frame-
waork of the forma$ and circumscribed co-determination practiced in the mining in-
dustry - to control the effects on the worker of structural crises such as that in the
steel industry substantially better than unions in countries where comparable co-
management right, are not enjoyed.” 3! Similar views of disatisfaction were ex-
pressed in interview held with a union representative. Moreover the representative
- added that there is a tendency to narrow the scope of the functions of Boards
after the promulgation of the 1978 Ca-determination Act which gave the right to
representative of workers to sit in such Boards, in effect pulling off the scarpet
from under the feet of the Boards thereby lessening the impact of co-determina-
tion *?

However, since participation in merely advisory capacity will not generate the
necessary enthusiasm an the part of workers we would recommend the following
changes to the directives in orderto create a more effective participation machi
nery.

Our recommendations relate to two basic areas : The coverage of the law and
the nature and functions of the machinery for participation.

A, Coverage of the Law

’l'he Labour Proclamation of 1975 makes werkers’ participation a bargainable
item in all undertakings as the termis defined in the Proclamation. 33 Eventhough
ownership is not an ingredient of this definition the directive issued in 1979
applies only to state owned undertakings, and the issue of participating of workers
in privately owned undertakings is still left to collective bargammg between the
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employer -and workers. But as experience has shown collective bargaining is
generally limited to bread and butter issues such as wages, warking hours. etc
and.does not include matters such as participation. However even if included the
manner and extent of participation being totally left to the discretion of the parties
tends to be haphazard and can come in conflict with governmental policy.A case
in point is the Collective Agreement concluded between the Ethiopian Pulp and
Paper Factory and its workers. Pursuant to act 30(2) of the coliective agreement
the workers committee which was astablished in the undertaking was given the-
tight to jointly decide with the management. However when decisions were
made but were later rejected by the management the committee took its case to
the Ministry of Labour and Social Affairs which decided that ‘“workers committees
are advisory and not decision making bodies and the manager has the right to
either accept or reject the proposals of the committee members.” It further stated
that the manager is accountable to a higher government organ that is responsible
to question him for his failure to accept the proposal. Thus in order to have a
planned and regulated approach to the problem and in fight of the-fact that there
is a greater need to have woikers’ participation in privately owned undertakings
than state owned ones, as state owned undertakings are.bound to give due weight
not only to profit making but to other social matters as well, we suggest that the
scope be extended to state as well as privately owned undertakings. (t is worthy
to note that rather than ownership the nature of the undertaking, i.e. its autonomy,
size etc. and the type of service rendered by it are more important factors in de-
termining the scope of such a law.

B. Nature of Participation Machinery

After identifying the conditions that must be fulfilled in order to have
workers participation in management, the next issue that we must deal with isthe
nature of the machinery for such participation. We do not intend to deat with this
in an intensive manner but would like to consider two important aspects: identity
and composition of such machinery.

As seen sarlier, there are severa!l alternatives and possibilities by which the
concept of workers participation in management can be translated into action.
But even after the decision of creating a workers committee is made guestions as
to its identity and composition must be deit with.

«\With the creation of new institutions to participate in management the role
of unions to protect the right of members and its relationship with these institu-
tions has been a subject of debate. Trade unions were born as protest organiza-
tions, conceived primarily to represent workers, negotiate on their behalf,and
engage if necessary in industrial action. These functions have gradually condi-
tioned trade union mentality that it is not easy to accommodate to certain non-
bargaining forms of participation.” 34 |n addition the feeling among some trade
unionsists that workers representatives should net be engaged in management of
privately owned undertakings for they do not want 1o be ‘" junior partnersin suc-
cess and senior partners in failyre " and that workers organizations should be con-
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cerned not with running speciffic undertakings but with seeking structural
changes and macroeconomic democracy 25 may tend to creste an unheafthy
relatioriship with new structures such as workers committee. Due to the fact
that unions as a form of protest organizations are engaged in collective bargain-
ing which is a conflict relationship and relates to matters which the insterest of
the employer and workers are supposed to diverge while the role of workers
committees is limited to participation and consultdtion in matter of common
interest workers” committee are not substructures of trade unions but distinct
institutions with their-own legal personality. Howsver in arder to minimize any
potential conflict between thése two institutions whose overall goal is to protect
the welfare of the worker it is suggested that unions be given the right to nominate
and/or elect a certain number of the workers’ sepresentatives sitting on suck com-
mittees. This will enable-a continuous flow of communication between them and
comnbute:towar'ds the enhancing of attitudes of cooperation.

Having created an institution with a legal personahty of its own we shall now
proceed to consider its composition. The directive envisages. workers’ committees
to be composed of representative of workers with only the ghairman representing
the management. The composition, or for that matter any other, composition is
adequata as long as the powers of the committee are limited to making recom-
mendations. However when its role changes from being advisory to co-decision,
composition of the committee becomes crucial ; and presumably decisions will be
made by majority votes. '

The size of the committees which is envisaged by the directive, five to nine
members, 3% is quite appropriate as committees composed of more than nine
members tend to be cumbersome and a certain way of bogging down the making
of decisions. However since we intend to recommend that workers committees in

ceit.in spheres be given the right of co-decision we suggest that }/; of their me-
mbership be composed of representatives of management, 11, of representatives
of workers and '/, of their mémbership be composed: of persons representing
public interests. The last group could be elected from local branches of workers’
paity or from the various mass organizations in the area where the undertakmg is
tocated.

C. Jurisdiction

The form of patticipation which.is envisaged by the Directive, as seen earlier,
is a workers’ committee under the chairmanship of the manager of the undertak-
ing. Eventhough the spheres and matters to which the committee addresses itself
are not narrow, the role of the committee is merely advisory. Since workers had no
experience in these matters prior to the Revolution it was definitely wise to limit
the role of such eommittees to an advisoyy cne. However, as their consciousness
is enhanced and they gzain ample experience on-such matters, a possibility where
their role in decision making can be enhanced must be found. Failure to do so
may create an apathy which will act as a hinderance towards the progress and
dynamism of such institutions, .
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In order to do so a clear demaication of the spheres or matters in- which- the
committees will have consultation rights and co-decision rights must be made
in fight of our own reality and relevant experience of other countries. Eventhough
an in-depth and detailed ctudy is needed before one can venture to make con-
crete recommendations in this regard we hope that it will not be considered pre-
postercus on our part if, on the basis of the scanty Ethiopian materizl we were
able togather, we make some general suggestion concerning the matter.

in a case between the Mortgage Bank Union and the Mortgags Bank the
extent of workers participation was raised. The union argued that workers should
be represented in the policy committee of the Bank-a commiitee which is solely
cemposed of department heads and chaired by the general manager. The Bank
after pointing out the fact that workers are represented in the Personnel Admini-
stration Committee which deals with hiting, transter, fi.ing and other disciplirary
actions argued that workers representation on the policy committee will result in
red tape with subsequent damage to the Bank.

The Court after considering the arguments forwarded by both parties decided
that the following article “workers when they want to present a policy matter
for consideration should forward it to the manager who shall include it in the
agenda of the meeting and two non-voting representatives of the workers shall be
present in such meeting” be incorporated in the collective agreement. 37

The ruling of the court implies that workers pzrticipation is limited to per-
sonnel matters and not matters of policy. It is worthy to note however that the
courts conception of personnel matters is wide as the decision in the Ethiopian
Househod Fu:niture Corporation Union Vs Corporation demonstrates. *®

Eventheugh the courts distinetion between personnel and policy, since not
slaborated, may be interpreted in several ways similar distinctions and restrictions
are made in several jurisdictions. For example, if one locks at the jurisdiction and
powers of the works council in Fedaral Republic of Germany, ™ it has the rights
of infosmation in manpoweér planning and in économic and financial matters of
the firm. It has ¢onsultation rights in the sphere of working processés and opera-
tions and manpower planning. Finally it has co-determination rights in drawing
up employrnent criteria and guidelines for selection of employees for recruitment,
in hiring, firing and transfers and the implementation of vocational training facilit-
ties. Moreover, the co-determinatlon rights include the fixing of daily working
hours, the vacation schedule, time place and form of payment of remuneration,
and use of technical devices to control the performance of employees, the form
and administration of in-plant social services, the fixing of job and bonus rates. 3?

Finally when one examines the trend in this regard one notes in connection
with areas of participatien that there is a change from the traditional areas of
workers’ participation (particularty work council) whose domein were social
welfare, persocnnel questions and matters of common interest to employers and
workers ta include a/ safety and health, b/ training ¢/ questions of redundancies
and collective dismissal. As regards safety and health, it Is now wicely held that
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decision should not be taken by management unilaterally or by experts alone, in
one way or another the people involved in the operation, those who bear the risks
and share the benefits, have to be invoived. Similarly when it comes to training
since the upgrading of the workers’ skills is a matter of direct relevance to the
profitability of the enterprise and difficult to implement without the support of the
workers it has come to be fully accepted as a matter for consultation between
employees and workers. *¢

1f our suggestion that the role of workers’ Committees where appropriate,
be graded to the level of co-decision is accepted a more specific jurisdictional
listing is @ must. -

In brief, in light of the preceeding discussion a more comprehensive law on
workers' participation to augument and fully implement the principle incorporated
in the Labour Proclamation of 1975 is quite timely.
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Creditor- Guarantor Relationship -
Under Ethiopian Law

By Girma WoldeSelassie *

" The lender must first claim his
property from the borrower, and claim
it from the guarantor only if the
debtor does not pay him. . . . The
lerider must (first) sue the debtor
and (then) the latter's guarantor. !

The quotation above cites the basic principles of suretyship according to the
Fetha Negast, the ancient law of Ethiopia, from whlch some of our customary
law also derives. Ty

Since secular principles laid down in the Fetha Negast are largely of Roman
origin, the precepts embodied therein naturally reflected the prevarlmg state of
Roman faw at the time of the writing of the original Arablc version. (Thxs date is
generally placed between the fifth and ninth centuries A.D. 2)

 Quite evidently, this was long after the Romans abandoned their harsh prac'uce
whereby a creditor could hold a ‘guarantor hostage until the defau!tmg debtor, (or
the guarantor himself)performed the obligation, Confronted with a situation where

“few would be willing to guarantee any debt under such a conditlon, the Romans
had to swing to the other extreme : the guarantor would be procesded against only
after the creditor sued the principal debtor and failed to recover the debt. Essential-
1y, therefore, the guarantor guaranteed against the insolvency of the pfmcipal
debtor.

As far as the creditor was concérned, this was of coursean adverse develap~
ment. He was not spared the trouble of pursuing an uncooperatlve debtor by first
resorting to the guarantor, where the. latter is more solvent, and less difficult to
deal with. {As the saylng goes, the credstor does not choose the debtor but his
guarantor).

That, then, was the law of suretyshap that was imported into Ethiopia around
the middle of the fifteenth century through the Fetha Negast. The new legal
arrangement worked tolerably well for a largely peasant society, where the in-
dlvidual's mobility was limited and ‘most transactions took place among peopla
whoza whereabouts and background were generally known to one another.
Besides, the influence of traditional institutions on theit members were strong
enough to facilitate enforcenient of ¢ontractual obligations. With incroased
modernization, however, the influence of those institutions diminished, and

- people’s mobility increased considerably. Especially with the growth of large
urban areas, transactions took place among *faceless” indlividuals.



140 JOURNAL OF ETHIOPIAN LAW

This chaenge in social and economic conditions, in turn, necessitated a me-
chanism that would restore refiability to contractual relationships. To that end,
modern business practice evolved various means, among which the use of com-
mercial documents is now widespread. Yet, for the great majority of people, those
are simply too technical, so that the remedy has to be sought in the old and famil-
fiar mechanism of suretyship. Hence, the pendulum has swung once again, this
time in favour of the creditor. If business transactions in the impersonal world of
today were not to be hampered, it was believed that creditors should be provided
with a more reliable guarantee.

Surety is a form of insurance which a creditor takes out so as to minimize the
risk of non-payment. Non-payment, in turn, generally occurs for one of two
reasons : either because the debtor is insolvent or he is simply unwitling to disch-
charge his obligation. The question is, therefore, whether a simple guarantor
undertakes to pay on behalf of the debtor in both those circumstances.

As noted earlier, the history of suretyship under Roman law has been shifting
from one extreme o the other, dictated by social and economic developments of
the times. it has gone through distinct phases : the early times, when a guarantor’s
obligation was abselutely primary, gave way to a period when the guarantor’s
obligation was strictly subsidiary. when it was discovered that even this was out
of stap with soclal and economic developments, a movement towards the earlier
arrangement was effected.

But there could be no going back to the ancient position, so extremely harsh
on the guarantor. That would not have served the purpose of stimulating busi-
ness transactions. Hence, a compromise arrangement was worked out whereby
the creditor would be protected, not only against the insolvency of the principal
debtor, but also againsta mere non-performance, for whatever other reason.On
the other hand, the guarantor would be armed with the necessary means te comp-
el the creditor to proceed against the principal debtor before asking him te dis-
charge the obligation.

"1t is this compromise arrangément which will be explained subsequently,
that is currently the law of suretyship in mest European countries, including
France. As the present Ethiepian law of suretyship is largely copied from the
French Civil Code, it reflects essentialiy the same characteristies.

Yet, over two decades after a modern Civil Code came into force in Ethiopia
the influence of the Fetha Negast, and hence the traditional conception of surety-
ship, lingers on. Some judges and litigants still believe that a simple guaranter
should net be compelled to perform uniess it is established that the principal
debtor is unable to discharge his obligation. In the opinion of such judges, the
ereditor should first bring action against the pringipal debtor and fail to recover
before he can proceed against the simple guarantor. 3

While this is another example of the tension bétween local eustom, on the
one hand, and the imported body of law on the other, one may also attribute the
Incongruency betwesn the law and the practice to the fact that a great majority
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of our judges and members of the legal profession are not trained in the modern
law. {In 1981, only 69 of the judges and 7% of the advocates had law degrees)

In this paper, an effort will be made to shed some light on one aspect of the
Ethiopian law of suretyship - the relationship between the simple guarantor and
the creditor. It will be argued that the Civil Code of 1960 has radically altered the
old concept of the law of suretyship, so that the creditor can bring action against
the guarantor without first suing the principal debtor.

The obligation of the Simple Guarantor

It is no longer a subject of controversy that the obligation of the simple
guarantor is subsidiary to that of the principal debtor. He undertakes to discharge
the obligation, “should the debtor fail to discharge it {Art. 1920).

But the central question, as to w#hen the creditor can proceed against the
guarantor, very much depends on our construction of that last phrase of Art.1920.
In other words, when is the principal debtor deemed to have failed to discharge
his obligation ? At least three time references can be considered :

(a) Soon after performance is due;
(b) After the debtor has been placed in default;

{c) After the creditor brings action against the
cdebtor and fzails to cobtain performance.

Let us first consider the last possibility. As noted earlier, the Fetha Negast
prescribed that the ereditor should sue the debtor before he proceeds against the
guarantor. It has also been noted that the conception of the law of suretyship
still lingers in the minds of many Ethiopians.

Yet, Art. 1920 talks about the debtor merely failing to discharge his obiiga-
tion. In the literal and direct interpretation of this term (this mode of interpreta-
tion is preferred where the language of the law is not ambiguous), a debtor faiis
to discharge his obligation socon after the date of performance falls due (the
period is calcuiated in accordance with Arts. 1857 ff.).

Unlike earlier laws, the Civil Code does not talk in terms of the debtor being
unable to discharge his obligation, nor does it anywhere require the creditor to
first bring action against the debtor before he can proceed against the guarantor
As a matter of fact, Art. 1934 (1) repeats the term by stating that a ~ (simple)
guarantor shall not pay the creditor uniess the principzl elebtor fails to discharge
his obligation,”

This line of argumant also finds support in other provisions of the code. One
among these is Art. 1933, which brings out very clearly the distinction between a
simple guarantee and a joint guarantee. Under a joint guarantee situation, the
creditor “may sue (the guarantor) without previously demanding payment from
the debtor...”” (emphasis added). Gne may note the careful use of the words sue
and demand payment in tha same sentence of this provision. One privilege of a
creditor who gets the obligatian of the debtor secured by a joint guarantee is that
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he can bring action against the guarantor even before demanding payment from

“the debtor. {n other words, where the guarantee is not a joint guarantee, the
creditor may not sue the guarantor before demanding payment from the debtor.
A guarantee that is not a joint guarantee is clearly a simple guarantee. Thus, the
foregoing deduction from Art. 1933 applies to a simple guarantee situation : hence
the conclusion that in a simple guarantee situation, the creditor may not sue the
guarantor without previously demanding payment from the debter. A further
deduction would lead to a final conclusion : as long as he first demands payment
from the debtor. the creditor can sue the simple guarantor before he sues the
debtor.

Thus, Art. 1933 provides additional clues as to what is meant by, “fail” in
‘Art.1820. For the purpose of bringing action against the guarantor, the debtor is
deemed to have failed to discharge his obligation if he does not perform, in spite
of the creditor’s demand to that effect, upon the expiry of the time fixed for the
payment of the debt (Art. 1932 (1)). ‘

What constitutes “demanding payment™ ? Is a simple reminder by the creditor
that the time for payment has lapsed adequate, or should he propetly place the
debior in default before he sues the guarantor ¥ From a reading of Art. 1772, which
is in the nature of a mandaztory provision, with Art. 1932 (2&3), coupled with a
’ consideration of the social and économic purposes underiying the requirement
of notice, we are inclinad to conclude that, where notice is necessary (Arts. 1772-
.1775), the creditor should first place the debtor in default before he can proceed
against the s:mp!e guarantor. (Of course, he should also realize the reai securities
at his disposal.)

If placing in default and realizing the real secutities are the only conditions
the creditor needs to fulfil before he can sue the guaranter, wherein fies the com-
promise earlier noted ? It lies primarily in the cencept of benafit of discussien.

Benefit of Discussion

It has been noted above how recently the European jurisprudence shifted in
favour of the creditor, so that he could proceed against the guarantor without
first suing the principal debtor. But it has also been observed that this move was
accomplished without depriving suretyship its accessory charaocter. The apparent
anomaly was resolved by arming the guarantar against whom action is brought
with a device known as “ benefit of discussion.”” By use of this mechanism, the
guarantor can compel the creditor to first seize the property of the debtor and
recover what is owed him from its proceeds before bringing action agamst him
{Art. T935). In effect, the creditor would be forced to suspend his actuon agamst
the guarantor and proceed against the debtor.

If the guarantor could, with such ease, force the creditor to first proceed
against the principal debtor, what then is the purpose of entitling the creditor to
sue thé guarantor before suing the debtor?
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At the outset, it should be nated that it is not all that easy for the guarantor
to exercise the benefit of discussion. He has to fulfil a number of conditions, which
include indicating to the creditor the debtor’s assets located within the country of
payment and not subject to litigation. He should also advance sufficient money
to cover expenses the creditor may have to incur in his effort to discuss the pra-
perty of the debtor. :

Thus, the burden of |dent|fy|ng the debtor s property that can be discussed

and also covering the cost of discussion, are borne by the guarantor - a com-

promise arrangement that neatly distributes responsibllities between creditor and
guarantor.

When should the guarantor exercise the benefit of discussien ? In the words
of Art. 1935 (1), “as soon as he is first proceeded against.” That is also the case
in France, where it is considerad "a dilatory plea that must be raised /n /imine
titis, before the issue is joined.” * Thus, it must be pleaded in the form of a pre-
liminary objection, lest it be deemed to have been waived (Art. 244 (3) of C.P.C.)
once the court embarks upon the task of framing issues.

If all goes well, and the guarantor effectively exercises the benefit of discus-
sion, the court-would, pursuant to Art. 278 (2) (b) of the C.P.C., suspend the
suit against the guarantor and grant the creditor permission to institute fresh
action against the principal debtor.

The creditor may later on revive his action against the guarantor, and demand
payment from him, only to the extent the value of the discussed property may
$ail to satisfy the claim.

Joinder of Principal Debtor and Guarantor

Is joinder of both the principal debtor and the guarantor in the same .suit
probably the simplest solution to the above raised issues ? As a matter of fact, the
substantive laws of some legal systems expressly provide for this solution (Art
3051 of Louisiana Civil Code, for instance).

In Ethiopia, it is the procedural law that provides for the possibility of joining
two or more defendants in the same suit, for a variety of reasons. Where, for
instance, two or mora persons are “severally orjointly and severally liable on the
same contract” the plaintiff may join them as parties to the same suit . (Art. 36
C.P.C.). Under the procedural law, therefore, it is conceivable for the principal
debtor and the guarantor to be joined in the same suit. As a matter of fact, this
approach is gaining poputarity among most creditors.

Nevertheless, the fact that our substantive law does not stipulate joinder of
debtor and guarantor gives rise to a number of questions. Most notably, can any
one of the parties successfully object to 8 move to join debtor and guarantor?
The creditor can argue, on the basis of the more specific law, that he is entitled to
sue the simple guarantor without suing the principal debtor. He can further argue
that, since it is of a procedural nature tailored to govern a particular legal relation-
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ship, this law should prevail aver the much more general provisions of the Civil
Procedure Code. By so insisting, the creditor may wish to force the guarantor to
invoke the benefit of discussion, whereby the latter will have to indicate the
debtor’s discussible assets as well as advance the necessary funds.
4

On the basis of essentially the same arguments, the guarantor may also refuse
to remain a co-defendant by invoking his right to compel the creditor first to discu-
uss the property of the principal debtor. If he does so, the court, as noted earlier
will have to suspend the suit against the guarantor. The case will be revived only
if the creditor fails to recover fully the debt, after having seized all the discussibie
property of the debtor. Therefore, the guarantor has good reason for choosing to
stay out of the first round of the proceedings: he may never have to litigate the
case, as the creditor may succeed in recovering from the debtor.

There is yet another reason why an enlightened guarantor may be adverse to
being joined as a co-defendant with the principal debtor. As indicated above, he
can remain in the suit, having waived his right to exercise the benefit of discussion
The question is, once the court passes judgment against both defendants, can
the guarantor urge that the judgement be first executed against the principar
debtor?

Under Louisiana law, the creditor is entitled to join the debtor and guarantol
in the same suit, and, upon judgment being passed against both, the guarantor
can move that the judgment be first executed against the principal debtor.®

One should, howsver, note that the Louisiana law on this point is fundamenh
tafly different. It radically deviates from the French law of suretyship - on whic-
it is largely based - by providing the substantive law that the creditor may join
the debtor and the guarantor in the same suit. By so doing, it undercuts the
benefit of discussion; but, having done so, the Louisiana law had to restore the
balance by enabling the guarantor to retain his right to invoke the benefit of
discussion even at the stage of execution of judgment. In effect, the Louisiana law
simplifies matters by first determining the creditor’s right against both debtor and
guarantor in one action, thereby eliminating the possibility of two separate
proceedings, while at the same time preserving the guarantor’s right to compe! the
creditor to collect first from the principal debtor.

But the Ethiopian law of suretyship, which is also based on French law, re-
mained loyal to the original. Hence, the benefit of discussion should be invoked
in /imine /itis. Once the issue is framed, it is deemed to have been waived.

Thus, if a guarantor acquiesced in being joined in the same suit with the
debtor, and if judgment is passed against both, there is no substantive law which
would enable the guarantor to compel the creditor to execute the judgment first
pgainst the debtor. As a matter of fact, a guarantor who remains a defendant is
aresumed to have waived his right to invoke the benefit of discussion. ..
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CONCLUSION

The point has been made that, more than two decades after the Ethiopian
Civil Code came into force, many peopie, including some judges, still adhere to
the old rule that a guarantor cannot be resorted to witheut the creditor first suing
the principal debtor.

But the present law of suretyship, which is largely based on the Civil Code of
France, has radically changed that rule. In the words of Planiol, “The surety ¢an be
sued first before the debtor.” &

Yet, the modern laws have not been without their effects. The principles
embodied in the Fetha Negast - which greatly favoured the guarantor - have heen
tempered by our procedural laws (which, incidentally, seem to be much more
readily absorbed than the substantive laws). Consequently, the current practice is
that the creditor invariably joins the pricncipal debtor and the guarantor in the
same suit. It has, however, been shown that this practice is tolerated only:because
the modsrn law of suretyship is not yet fully understood by many litigants.

After judgment is passed against the co-defendants, it is alsa current practice
that the judgment is first executed against the principal debtor. Once again, this
practice finds no support in our law of suretyship. -

On the other hand, there is a lot to be said in favour of the present practice
As noted earlier, in relation to the Louisiana law of suretyship, it eliminates the
possibility of muitiple suits,without depriving the guaranty its subsidiary character.
To that extent, the practice is more modern than our modern law.

Nevertheless, since the divergence between law and practice cannot be
tolerated indefinitely, it should be removed, perhaps by adopting the same ap-
proach as that of Louisiana.






Extradition in Ethiopian Law
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By Fisseha Yimer®

introduction

The purpose of this paper is to €xamine certain signifieant aspects of the
institution of extradmor in Ethiopian law..Both domestic law and tieaties and
conventions relatmg to extradition to which Ethiopia is party will be considered
with a view to determmmg to what extent the domaestic legal framework in Ethi-
opia is adequate to handle requests for extradition which arise from time to time,
and to understandmg ths international obligations Ethiopia has assumed cocern-
ingex tradition.

Extradition is the delivery of an accusad or a convicted individual to the
state on whose territory he is alleged to have committed, or to have besn con-
victed of a crlme by the state on whose territory th2 allegad criminal happens for
the time to be. The ratisnale for extraditioa lies in tha dasire of tae international
community to suppress crime, and with that eed in view the preference of states
to have the fugitive criminal tried or serve his sentence in the place where he
committed the crime. Such preference on the part of the state of asylum indicates
that it respects the administration of justics of the requesting state, and also that
i disapproves of the act committed by the individual and-in “fact considars
punishable. At the outset it should be pointed out that, unlike many other countries
Ethiopia does not have a comprehensive extradition law. Ethiopian law on ex-~
traditio= cc;mpnses only a few provisions in the Penal Cods, apart from the Extradi-
tion Treaty with the Sudan and other international agresments containing one or
‘two provisions on extradition. The Revised Constitution suspened by Proclama-
tien 1 of 1974 establishing a Provisisnal Minilitry Goverament in Ethiopia also
contained some fundamental principles of extradition.

Although the Revised Constitution is no longer in force, it would be worth-
~while, at least for historical reasons, to begin the examination of the quastion of
"extradition in Ethiopia by referring briefly to its relevant provisions, and. also

inasmuch as the principles contained therein are of universal application as faras
extradition is concerned and may in all likelihood be included in any future:con-
stitution of Ethiopia in the event constitutional provisions on extradition are deem-
_ed necessary. : :

Twe basic principles are involved. The first is that of the nonextraditi.on of
nationals. Thus Article 50 provided that “no Ethiopian subject may be extradited
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10 a foreign country™. The clear import of this part of the provision is that the
Government cannot legally conclude an extradition treaty or make Ethiopia party
to an extradition treaty or convention undertaking to extradite Ethiopian nationals.
In effect, it meant that an Ethiopian national cannot be extradited notwithstanding
a treaty obligation to the contrary

The second principle embodied in Article 50, namely, that no other person
shall be extradited except as provided by international agreement is included in
nearly all national constitutions and extraditionlaws.Itindicated that the Ethiopian
Gaovernment could not extradite fugitive criminals in the absence of treaty obliga-

‘tions to that effect. This presumably gave a fugitive criminal faced with: extradie
tion from Ethiopia, when in fact there is no extradition treaty between Ethiopia
and the requestng state or Ethiopia is not party to a multilateral treaty providing
for extradition of criminals, the right to challenge the legality of the Government's
prOpbsed' action. !n many countries extradition is not solely an executive or
political act and involves protracted judicial proceedings culminating in a ruling
for or against the Government's decision to comply with a request for extradition.
‘In Ethiopia, casa law invalving extradition is non-existent, not for lack of extradi-
tion questions in Ethiopia over the years but probably because the individuals
involved did not take their cases ta court or may riot have baén in a position to
do so. '

n
Ths Penal Code!

The Penal Code contains a few provisions on extradition. Sub-Art, (1) of Art.
21 provides:

Any foreigner who commits an ordinary offence out-
side the territory of Ethiopia and who takes refuge in
Ethiopia may be extradited in accordance with the
provisions of the law, treaties, or international custom;
extradition shall be granted on the application made on
proper form by the state where the offence was com
mitted for the purpose of trial under the territarial law
when the offence does not directly and principally
concern the Ethiopian state” (emphasis added).

The first obvious-observation with regard to this provision is that it is only a
foreigjner who is extraditable which is in keeping with the principle of non-ex-
tradition of nationals, Secondily, Ethiopia grants extradition only in cases of
ordinary offences. What constitutes an ordinary offence in a particular case is in
general difficult to determine. Although it is nowhere defined in the provision, it is
universally held, particularly by writers, that an ordinary offence is an offence
. which is not political. Al}hough it is beyond the scope of this paper to go into

* Negarit Gazesia-Extraordifiary Issiie No. 1, 1957 Procl amation No. 158 of 1957,
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dstail on this question, it has to be pointed out that determining whether a partic-
ular offence for which extradition is requested is political is by no means an easy
task. On the contrary, it is the single most difficult question in any extradition
proceeding where the fugitive criminal contests the extradition by pleading the
politiczl character of the offence for which his extradition is requested. Hardly
any treaty, convention or national law .sttempts to define what constitutes .a
political offence, beyond saying that political offences or offences of a polmca!
character are not extraditable. If there is one point aver which there seems to be
litile controversy, it is that the requested state is competent to determine whether
a particular offence is one of a political character. Ntional practice in this regard
demonstrates considerable diversity in the application of the principle, inasmuch
as it is to a large extent left to the judicizl or executive drgan of the requested
state, depending upon domestic law, to detsrmine whether given 2 particular set
of circumstances an offence is political. ’

Next we come to the expression in Article 21: “may be extradited in acco-
rdance with the provisions of the law, treaties or international custom”. Any
of these may be employed to extradite a fugine criminal. While , by “treaties”.. itis
meant extradition treaties or other treaties containing provisions on extradition,
and international custom’’ refers to the practice of states or customary interna-
tional law, it is not clear as to what is meant by the phrase * the provisions of the
taw’". Which law ? Penal Code’ The Criminal*Procedure Code ? or any other law?
Or does it -efer to a special extradition law which as yét does not exist but which
the drafter might have hoped would ba enacted ? Whatever may be the meaning
‘of the phrase in question, it is clear that a foreign fugitive criminal may be ex-
tradited frora Ethiopia under any of the three procadures. In fact, the clear import
.of Art. 21 (a) is that, in Ethiopia, extradition in the absence of treaty obligations is
possible, since under Art. 21 (1), even if there is no extradition treaty between
.Ethiopia and the requesting state, the provisions of the law; or international custom
may form the bases for the.extradition of a fugitive criminal. This may be in con-
flict with the principle that no person may be extradited except as provided by
international agreement, meaning nothing Jless than an extradition treaty or con-
vention or any-other international agreement in which Ethiopia heg undertaken to
extradite fugitive criminals.

Article 21 (1) further provides that a fugitive criminal will not be extradited it
the offence directly and principally concerns the Ethiopian State (Article 13).
»Amcle 13 provides for the application of the Penal Code to any person who ina
foreign country has committed one of the offences against thé Head of State and
_the country, their safety or integrity, its institutions or essential interests as defined
"in other provisions of the Code. This means any such person, inst3ad of being
extradited, will be tried by Ethiopian Courts under Ethiopian law. But itis hard to
imagine a person who would take refuge in Ethiopia’ when he knows or suspsacts
that the crime he has committed directly and principally oncerns Ethiopia.

Sub-Art. 2 of Art. 21 of the Penal Code states, “No Ethiopian nationa! having
that status at the time o {the commission of the offence may, save as is otherwise
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expressly provided, be handed over to a foreign country. Failing extradition he
shzll be tried by Ethiopian Courts and under Ethiopian law™ (emphasis added).
Whet do the undertined phrases mean ? The first, “’save as is otherwise expressly
provided”, implies that the extradition of an Ethiopian national may be provided
for either in -an extradition treaty or any other law. The second phrase *’failing
extradition treaty or any other law”; obviously indicates the possibility of ext-
raditing an Ethiopian nztional in accordance with a provision to that effect ina
tresty or domestic law. In effect, under the Penal Code the position of an Ethi-
opian nztional is not significantly different from that of a foreigrier with regard to
extradition.

The only difference is that a foreigner may be extradited in accordance with
internations! custom, while an Ethiopan national may not.

In other words, the only protaction an Ethiopian natisnal has against extradi-
tion is that he may be extradited only under a treaty obligation to do so. Here the
Penal Cade may be in conflict with the principle of nonextradition of nationals.

Finally, there is sub-Article (3) of Article 21, which provides that, “in all
cases where an offence raises a question of extradition, the request shalf be dealt
with in accordance with the principles of Ethiopian law and provisions of existing
treaties”. In view of the fact that, in Art. 21 (1), “the provisions of the law, treaties
or international customs” were stated as the bases for extraditing a fugitive crimi-
nal, the purpose of this sub-article is unclear. Does itinctude an additional frame of
reference in an extradition case. or is a mere repetition of the guidelines in Sub-
Art. 1? On the face of it, it does not seem as if it is a mere repetition. Rather, it
seems to lay down an additional guideline. But this additional guideline, instead of
facilitating the application of Art. 21 (1), renders it moré confusing. The confusion
stems first from the phrase “the Principles of Ethiopian law’’. Which principles of
Ethiopian law ? The principles of Ethiopian criminal law or procedure, or the prin-
ciples of Ethiopian extradition law, which is non-existent? Do the *’Provisions of
the lsw' referred to in Sub-Art. 1 mean the same thiag as *the Principles of Ethi-
opian law"”, referred to in Sub-Art. 2? If they are different, it is not indicated as to
which prevails. Suppese that, under “the provisions of the law”, a fugitive cri-
m'n .| is extraditable, while this would be against “the principles of Ethiopian law”,
whitevs: the meaning of these t o phrases may be? The second probiem with
this Sub-Articie is the absence of the term “international custom™ which is found
in Sub-Art. 1. Under Sub-Article (3) of Art. 21, a fugitive criminal may be extradit-
ed only in accordance with the principles of ‘Ethiopian law and existing treaties
whils under sub-Articls T he may also be extradited in accordancs with “interna-
tionz1 custom”. Which provision prevails ? it is not clear why the term “interna-
tional custom’” was not included in Sub-Art. 3. In fact, the whole of Sub-Artilce
(3). apart from being unnecessary, cripples the whole of Art. 21 which, as we
have seen, is in itself so vague and difficult to apply as to serve no purposs in 2
concrete extradition case.
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‘ Treaties and International
Conventions

We now turn to those treaties and international conventions concerning ex-
tradition to which Ethiopia isa party. With regard to bilateral ‘extradition treaties,
Ethiopia has only one such treaty - the 1964 Extradition Treaty with the Sudan.
The Tresty was signed on 29 March 1964, and came into force on 16 April 1864,
Here we shall consider only the mare salient provisions of the trecty, in the light
of the most significant aspect of extradition under international law, as evidencéd
by tresties and comventions.

As was emphasised in the preceding part of this paper, the most significant
univessal principie of the law of extradition isthat of the non-extradition of political
criminals. The Ethio-Sudan Extradition Treaty has prov»ded for this important
prineiple i in Art. 7 Under this provision of the Treaty, there shall be no extradition
tor offences of a political character, and no extraditian if the persen whose ex-
tradition is requested proves that the requisition for his surrender has, in fact, been
made with a view to trying or punishing him for a crime or offence.of a political
character. Although it is not indicated in the Article or sisewhere in the treaty as
to who decides whether the offencé for which extradition is requested is political
the decision should be left to the requested stas, since that is the general practice
of states in extradition cases. As in aimost all extradition treaties or conventions,
no attampt has been made in this treaty to define what constitutes an offence of a
political character. Furthermore, one significat defeet js the absence of the so-
called attentant cfause, which provides that murder of the head of ‘a foreign state
or government, or of a member of his famlly, should not be considered a poitical
crime for the purpose-of extradition. This s in most cases lncluded in modern
extradition treaties. of eonventions.

Another important universal principle is that of ‘double criminslity. which
requires that the offénce for which extradition is requested be punishable under
the laws of both the requesting and the requested state. The Treaty under con-
sideration, after enumerating in Art. 2 the crimes for which extradition sh:Hl be
granted, adds this importznt proviso ts the effect that these or substanti-lly similar
offences should be punishable by the laws of both couatiies, if committed within
their respective jurisdictians, if the extradition is to be granted.

The rule of speciality is the other universal principle inctuded in all extradi-
tion treaties and comventions. Art. 5 (1) of the Ethio-Sudan Treaty also provides
tor this rule, to the effect that a person surrendered can in no case ba keptin
custody or be brought to trial in the territory of the contracting party to whem the
sutrender has been made fer any other crime or offence, or on account of any
other matters than those for which the extradition shall have taken place, until he
has been restored, or has had an apportunity of returning, to the territory of the
contracting party by whom he lias been surrernidered.



152 JOURNAL OF ETHIOPIAN LAW

In most extradition treaties and conventions, states, in keeping with their
constitutions and domestic laws, reserve the right to refuse to extradite their own
nationals. This is clearly enunciated in Art. 3 of the Treaty that. in no case, norin
any circumstances whatever, shall the contracting parties be bound to surrender
their own nztionzls as determined by their respective laws With regard to Ethi-
opia, this was in keeping with Art. 50 of the Constitution, which prohibited the
extradition of an Ethiopian national. But the way Art. 3 of the Treaty is drafted
may, in the light of the phrase " be bound to”, indicates that the contracting parties
may do so if they want to surrender their own nationals, That means'that an Ethi-
opian national whose extradition has been requested by the Sudan, and the re-
quest is granted, cannot invoke Art. 3 of the Treaty to challenge the decison, smce
the phrase “be bound to”" implies discretion on the part of the requested state.
Any constitutional provision to the contrary being absent, he would theorelically
be ii:ble to extredition under the Treaty if the Ethiopian Government decuded to
do so. Such an eventuality would, however, not arise in view of Article 33 of the
Draft Constitution for the People’s Democratic Repubhc of Ethiopia, Wthh clearly
provides that no Ethiopian may be extradited. The Draft Canstitution under
Article 35 (2) provides for more explicit protection to a foreigner than. the Revssed
Constitution of 1955, in that even a stateless persan may not be extradited, except
as stipulated by international agreement. o o ey e e

" Article 13 of the Treaty affords considerable protection‘to the fugmve crimmal
by providing that (a), if sufficient evidence for the extradition be not produced '
within sixty days from the date of the apprehension of the fugitive, or “within sueh
further time as the court of the contracting.party applied toshall direct,the fugitive
shall be set «t liberty, and (b) if, after a fugitive has been held judicially declared
for surrender under the Treaty, the fugitive is not removed from the territory from
which his extradition is desired within thiity days’ time, he may be set at fiberty.
It should, however, be noted thet while under-paragraph 1 his release is manda-”
ory, under paragraph 2 it is discretionary, which should leave him at'the mercv ‘of
the requested Government. In such circumstances, his only remedy would be to
rescrt to court,

~,‘-A o -~'»> M v
£, : -t

A urique provision in the Treaty is Art. 6 which provides that™a reqmsitron
for ext:adition shall not be founded on a sentence passed in contumacium”™
Clearly, this is intended to protect the person who has been tried and sentenced
iri absentia, since to extradite him when in fact he has not appéared in court'would
te unfair, and ta.tamount to depriving him of his liberty without due process of
taw. This provision of the treaty would serve to restrain the requesting state from
trying =nd sentencing the. accused in absentia, and then requesting his extradi-
tion so that he may serve his seatence in the requestmg state. Without such a
provision, the requesting state might well go aliead and try the accused in absentia
since it would find it relatively easier to.-have him convicted Unfonunately such
a provision is seldom included in extradition treaties or conventlons. .

Nearly all extradition treatiés and conventions contain’ provnsnons makmg the
extradition of the fugitive criminal conditioral upon the nonimposition of the death
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penaity on him, or, it has already been imposed, its reduction to a lesser penality
But-such a provision is not included in the Treaty under consideration, which thus
lacks a significant and universal principle of modern extradition law and pracnce

With regard to the procedure for extradition, which is, as a rule, left to muni-
cipal extradition laws, the Treaty in Art. 8 requires that the requisition for extradi-
tion must be accompanied by a warrant of arrest issued by a court in the request-
ing state, or, in the case of an already convicted person, by sentence of condemna-
tion passed against the convicted person by the compe tent court’in the request-
ing state. Itis only after these formalities are metthat the requested state proceeds
under Art. 8, to arrest the fugitive criminal.

Under Art. 10 of the Treaty, extradition shall take place when the evidence is
found to be sufficient, according te the laws of the tertitory from which extradi-.
tion is desired, either to justify the committal of the prisoner for trial, if the crime or
offence of which he is accused had been committed in that teiritory; or the
evidence may be sufficient to prove that the prisoner is the person convicted by
the courts of the contractmg party which makes the crime of offence of _which he
had been convicted one in respect of which extradition would, at the tnme of the
conviction, have been granted by the contracting party applied to, and prov:ded‘
further, that no criminal shsll be surrendered until after the expiration of filteen
days from the date of hic commital to prison to await his surrender. Here it should
be noted that (ajthe fugitive's guilt need not be proved beyond reasonable doubt
(b} that sufficient evidence to justify commital for trial is enough, and (c) a
period of fifteen days has to elapse before the fugmve is extradited. The fast re-
quirement is, presuma bly, to give him tlme to apply for a writ of Hebeas Corpus

"™ The Treaty does not expressly provide for a hearing to decide on an extradi-
“tion request However, Art. 11 provides for “examination’”, which the authorities of
th_e requested state have to make in accordance with the stipul2tions in the Treaty.
The gquestion’is whether “examination” means the same thing 'as hearing. It is
submitted that the périod of fifteen days before extradition takes piace would
seem to-have no purpose if one does not take “examination” to mean “hearing’’
since Art. 11 (1) providés for the admission as evidence of authenticated
(aébrovided) sworn depositions, or the affirmations of witnesses taken in the
territory of the other contracting party, or copies thereof, znd likewise the
warrants and sentences issued there or copies thereof and certificates of, or
fudicial documents stating the fact of a conviction. Such an elaborate provision
clearly shows that the fugitive criminal should be given the opportunity to present
at whatever forum all possible defences or counter-arfguments to escape
extradition.

To sum up, the Extradition Treaty between Ethiopia and the Sudan- insofar as
it contains almost all the significant and universal principles of extradition (with
the exception of some drawbacks pointed out in the foregoing analysis), is a
typical extradition treaty. As such, it can serve as a model for future extradition
treaties or for the drafting of a domestic legislation on extradition pracedure.
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international Conventions

Under this heading, four conventions on different subjects to which Ethioﬁia
is a party and which contain provisions on extradition wiil be examined.

1. Conventicn on the Prevention and Punishment
of the Crime of Genoccide of ‘19482 ‘

) This Convention was adopted by the Genera! Assembly of the United nations
‘on @ December 1948. Ethiopia ratified the Convention on 1 July 1949, As of 31
December 1982,87 states are parties to the Convention. Article 8 of this conven
tion provides that genocide and the other acts enumerated in Article 8,i.e. con-
spiracy to commit genogide, directand public incitement to commit genocide, and
‘comglicity in genocide, shall not be considered as poimcal cnmes for the purpose
of extradition. e

The contracting parties have pledged themselves in such cases to grant ex
tradition in accordance with their laws and treaties in force. In the apphcatlon of
this provision to a particular case, all the known principles considered above would
obviously apply. ‘ ’ .

%

2. The Single Conventlon on Narcotic
Drugs (1961).2 '

Ethiopia became party to this ccnvent:on on-. 29 April 1965, Amcle 36 (b)
of the Convention provides that it is desirable that the offences referred to -in
paragcgaph 1 and paragraph 2(a) (11) namely, cultivatien, production, manufactu-
12, scle, delivery, brokerage, dispatch, etc., of narcdtic drugs, cohspiracy and
attempt be included as extradition crimes in any extradition treaty ‘which has
been or may hereafter be conciuded between any of the parties, and, as between
any of the partiés which do not make extradition eonditional on the existence of a
t-eaty oF reuprocny, be recognised as extradition crimes, provided that extradition
sHall be gramted in conformity with the law of the party to which application is
made, and that party shall have the right to refuse to effect the arrest-or grant the

i extradltOn in cages where the competent authorities consider that the offence is
“not sufficiently seiious. In connection with this, it may be noted that the Extradition
Treaty between Ethiopia and the Sudan. which is also a party to the Convention
on Narcotic Drugs, mciudes offences relating to narcoti¢s among the extradstable
offences -

2ENTS Vol. 78, p. 277.
3138 United Nations Treaty Series *2, p- 252

*Article 4, paragraph 22,
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3. Convention on Offences and Certain Other
Acts Committed on Board Aircraft (done at
Tokyo on 14 September1961)3 -

This convention was the first of a series of international conventions relating
to the safety of air transport, adopted under the auspices of the international
Civil Aviation Organization. it entered into force ond December 1969, As of August
1983, 112 states were parties to the Convention. Ethiopia ratified the Conventian
.on 27 March 1979. : ‘

"~ . The Convention provided for the powers of the aircraft commander and the
steps to be taken by the partias to the Convention in the event of unlawful seizure
of aircraft. Although the Convention does not make extradition obligatory, it
‘provides under Atticle 16(1) that offences committed on aircraft registered in a
contracting State shall be treated, for the purpose of extradition, as if they had been
committed not only in the place in which they have occurred but also in the
-werritory of the state of registration of the aircraft.

4, Cornvention for the Suppressnon of Unlawful
Seizure of Aircraft (done at the’ Hagua
16 December 1970)¢

This Convention essentially déals-with hijacking, and is meant to be.an im-

: provement over the Tokyo Convention. As of August 1983, 117 states are parties,

Ethiopia became party to this Conveation on 26 March 1979. Article 7 and 8 of the

- Convention reldte to extradition..The former gives contracting states the optien of
prosecution or extradition. and provides:

The Centracting State in the cerritory of which the alieged offen-

dev is found shall, if it does not extradite him, be obliged, with-

. yOut exception whatsoever-and whether or not the offence was

committed in its territory, to submit the case to its competont
authorities for the purpgse of extradition. -

Under Artlcl= 8. paragraph 1,itis proVIded that the offence shall be deemed to
be inciuded as 'an extraditable offence in any extradition treaty existing bstween
Contracting States. It is further provided that any contracting state may at its
option consider the eonvention as the legal basis for extradition, in the event of
request for extradition, if, under its laws, extradition is conditional ¢n the existence
of atreaty, Itis, however, stated thatextradition shall be sutbject to the other condi-
tions provaded by the law of the requested state. Under paragraph 3 of Article 8,
con*»actmg states which do not make extradition conditional on the existence of 3
treaty aré bound to recognise the offence as an extraditable offence between
themselves, subject to the conditions provided by the law of the requested state

$United Nations Treaty Series, Vol. 704, p. 219,
10 Internationcl Legal Materials (1971), p. 133. o
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5. Convention to Discourage Acts of
Violence Against Civil Aviation’
{done atMontreal, 23 September 1971)

This Convention is concerneéd with’ unlawful acts against aircraft-and ait
transport other than hijacking, such as destroymg an aircraft in service, or damag-
mg or destroying air navigation facilities. As at August 1983, 117 states are parties
‘to'the Convention. Ethiopia acceded to the Convention ¢n 25 March 1979. Trad

In connection with extradition, this convention contains, under Articles 7and
8, provisions identical w:th,those in the Hague .Convention considered above,
namely the option.on the part of contracting states to prosecute or extradite, re-
garding the offences specified in the Convention as extra ditable under extradition
reaties between contractingstates, -and undertaking by the contracting parties
to include the offences as extraditable offences in évery extradition treaty to -be
concluded between them. As between states whose laws do not make extradition
dependent upon the existence of a treaty, there is the undertaking to recagnisethe
offences which the Consention is intended te suppress as extraditable offences
between themselves, without prejudice to the laws and regulations of the request-
ed state in relation to extradition. oo

Conclusion

'_ ; Thls paper has attempted o analyse the present state of Ethlopaan Iaw on
extradmon We have seen that Ethiopia’ s municipat extradition law, with the
exceptlon of the treaties and conventlons is so deficient and confusing as to serve
very little useful ourpose in concrete situations. Thisis particularly true, as we have
seen, of the Penal Codé provisions on éxtradition.

Thus, the neéd for a comprehenswe ‘municipal extradition law is apparent.
It mlght be argued that, since Ethlopfa does not have many ‘extradition treaties with
other states, and it does not follow the practice of extraditing in the absence of
treaty obligations, there is no need for a-municipal extradmcn law. But the simple
answer-to this argument would be that even the extradition treaty between Ethi-
apia and the Sudan, and the multxlateral conventions to which Ethiopia is party,
considered abdvs, presuppose the existence of a national extradition law. Further-
more, it is more likely than not that Ethiopia may in future conclude other ex-
tradition treaties with other states or be party to additional multllateral conven-
tions, and therefore, Ethiopia needs a framework within which is might do so.
Treaties and conventions on extradition te which states are pames would in-
variably require domestic leglslatton for their proper nmplementanon D:ffzcu!txes
encountered by authormes of the Government in handling the few requests for
extradmon over the past couple of years have clearly nllustrated the need for rules
and pracedures on extradition. If and when Ethiopia snacts a law on extradition,
then the Penal Code Provisions on extradition will be superseded by the new
legislation.

U
Y10 Jnternational Legal Muterials (1911), p. 1151



Ratificatinn and Status of
Treaties in Ethiopia

By Shiferaw Wolde Michael*

The issue of the conclusion, satification and status of treaties ' is invariably
dealt with in constitutional provisions. This statement applies to the constitutions
of the socialist:and capitalist states as well as to those of third world countriss.

* \We shall examine the question of ratification and status of treaties in Ethiopia
in the light of the above statement and the suspension of the Revised Constitution
of 1955 of Ethiopia.

I. RATIFICATION OF TREATIES

Pno‘ to the issuance of the historic Proclamation No.1 of 1974, which did
away with the regime of Emperor Haile Selassie, the issue of ratification of treaties
was dealt with under Article 30 of the 19556 Revised Constitution' of the Empire of
Ethiopia. This Article reads as follows:

The Emperor exercises the supreme ‘direction of the fotelgn relations
of the Empire. The Emperor accrédits and receives Ambassadors,
Ministers and Missions. He.alone has the right to settle disputes with
foreign powers by adjudication’ and other peaceful means, and pro- ’
vides for and agrees to measures of cooperation with foreign powers
for the realization of the ends of.security and common defence ; He
slone has the right #o ratify, on behalf of Ethiopia, treaties and other =
international agreemeénts, and' to determine which treaties and in- - :
ternational agreements shall be subject to ratification. before becom-
ing binding upon the Empvre However, all tieaties of peace and all
treaties and :ntemahonal agreements involving a modification of the
territory of the Empire or of sovefeignty of jurisdiction over any part of
such tzrritory, or laying a burden on Ethiopian subjects personatly, or
modifying legisiation in existence, or requiring expenditures of states
funds, or involving loans or monopolies, shali, before becoming
binding on the Empire and the inhabitants thereof, be laid scfore
Parliament, and if both Houses of Parliament shall approve the same -
in accordance with the provisions of Articles 88.- 90 inclusive of the

_. present Constitution, shall then be submitted to the Empefor for

 ratification.,

*Head, Legal Departriient, Office of the Chairman of the Council of Ministers. - -

“Mhe term “treaty™ s used liére 1o cover any: agreement between Ethiopia’ and one or sevcra!
states or international juridical persons that ace  the subject of intermational law. B



158 JOURNAL OF ETH IOPIAN LAW

The Article empowered the Emperor

{A) to ratify treaties or other mternatlonai agreements on behalf of the
Country’; and™ . %

(B) to determine the types of treaties that need to be ratified in order to be
binding on the Nation.

On 12 September 1974, a Proclamation was issued by the Provisional
‘Mititary Administrative Council. This was Proclamation No. 1/1974-the Proclama
tion which abolished the monarchy and laid down the cornerstone for the esta-
‘blishment of a socialist republic in a tand where monarchs had bee® ruling since
time immemorial. The Proclamation was issued in the Negarit Gazeta, 34th year

This is, without doubt, a historic Proclamation. But in this particular instance
our interest in it lies not se much in its historic significance but in its impacton the
ratification of treaties. There is no direct reference to treaty ratification in general
in this Proclamation. But two articles, Articles 5 (a) and 10, have a direct impact
on the ratification and status of treaties.

. Article B{a) of the Provisional Mll:tary Admmrstrotsve Csuncil Establishment
- Proclamation provides : . . .

The Canstitution of 1955 is hereby suspended

The Amcle is s:mple and its message as unambnguous as ceuld be. The Con-
stitution is. suspended. The effect of this sub-article on the ratification of treaties
was that it made Article 30 of the. Cor'u*.mut!on2 inapplicable to the period that

follows the Revolution.

Soms may fecl that the gap creatéd by the suspension of the Constitution
with respect to ratification of treaties is filled by Article & of the same proclamation.
Articte 6 contains the following provision:

The Armed Forces, the Police and the Territorial ‘Army Councit have
hereby Assumed fully Government power until a legally constituted
People’s Assembly has approved a new Constitution and a govern ment
is disly established. 3

in‘the opinion of the author, this Article has no direct relevance on ratification
of treaties. The message it heralds is that the Armed Forces, the Police and the
Territorial Army have replaced the Government of the deposed Emperor. It does
not specify the particular organ of the sarse body that is empowered to ratify
treaties and the procedures of ratmcation

The other Article of some relevance to the subject under consideration is
Article 10 of the same Proclamation. This Article states, “* All existing laws that do

‘Amole 30-has been cited and disbussed above. R : Seh

.- -¥The Provisional Military Government Estabhshmcnt Proclamatlon No. 1/1974, Negam Gazet
Year 34, No. 1. o .
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not conflict with the provisions of this Proclamation and with all future laws,
orders and regu!atlons shall continue in force.”

The difficult task of sorting out, from amongst the many laws issued prior to
the Proclamation under discussion, those that are inconsistent with or those that
are not inconsistent with this Proclamation is Ieft to the courts and the other
members of the legal profession. *

For our purpose, had there been any legislation on ratification of treaties other
than Article 30, we would have studied it to find out whether it is still'in force, or
whether it has been suppended as inconsistent with this Proclamation. Unfort-
unately, however, the only relevant law on the topic is Article 30 of the Revised
Constitution, and this Constitution has been expressly suspended. By no stretch
of meaning or “migratien’” into the-intention. of the drafter, or of the legislator of
Proclamation No. 1/1974, can we say that there was no intention.to suspend
Article 30 of the Constitution. This Article, together with the rest of the Amcles
of the Constitution, has been supended.

It may be of interest to note that Decree No. 1 on Courts, published en 12
December 1917 by the Soviets, was more or less similar to the prov:suon cited
above. Samuel Kchreov wntes. :

Local courts had to pronounce their decisions and verdicts in the
nama of the Russian Republic, and were to be guided in their deci-
sion and verdicts by the laws of the overthrown government only as |
far as these laws were not abelished by the Revolution and did not
contradict revolutionary eonsciousness and revolutionary legal
consciousness and the programs of Social Democratic and Social
Revolutionaty Parties® (Emphasis stipplied).

it is to be noted-that the Provisiomal -Military Administrative Council Esta-
.blishment Proclamation was issued on and entered into force on 12 September
1974. Exactly three days later, another Proclamation, known as the * Definition
of Powers of the Provisional Military Administrative Councit and its, Chairman
, Proclamation No. 2 of 1974”5 was promulagated. This Proclamation contained
eleven Articles, of whrch only Article 4 becomes our concern. This Article reads.

The Councii® has the power to ranfy, on behalf of Ethiopia, treaties
and othar international agreements, and to determine which treaties
and international agreaments shall be subject to.ratification before .. .
becoming binding upon the State. However, sll treaties of peace and
all treatlas and international agreements involving a meodification of
the temtory of the State ot of soveregnty or jUI’ISdICtIOﬂ over any part

" *S.Kcherov, The orgams of Soviet. Admmfstran on of Justice: Their History and Opemt!on (Leadcn
. ELpril)(970)p. 24.

' 8 Negarit Gazeta, Year 34, No.2.
$The word “Council” refers to The Provxsxoaal Mxlnary Administrative Council,
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of such territary or laying a burden on Ethiopian subjects or modifying
Ieg:slat:on in existence or requiring expenditure of State funds or "_: .
involving loans or monopolies, shall, before ratification by the Council,
be deliberated upon by the Council of Ministers, and the same shall be -

" submitted to the Council for ratification. '

The words of this Article seem to have some resembiance to the words of
Article 30 of the suspended Constitution.Be thxs as |t mav, the followmg conclusion
can be drawn from this Article : :

{A) : The Provisiona! Military Administrative Council haé tﬁg power to fatify
-treaties on behalf of Ethiopia; .. - R

(B)  The Provisional Military Administrative Council has thie power to’determine
which treaties shall be subject to ratification before becoming binding on the
" State; ’

. (é) The following treaties shall, before ratification by the Provisional Military
Administrative Council, be deliberated upon by the Council of Ministers:

~a. Treaties of peace;
b. Treaties involving modification of the territory of the state of
sovereigntyor jurisdiction over any part of such territory;
c. Treaties laying a burden on Ethiopian subjects;
d, Treaties modifying legislation in existence;
e, Treaties requiting expenditure of state funds; and
f. ° Treaties involving loars or monopolies.

5

Exactly what happens to a treaty which falls under Category C above, but
which has not been deliberated upon by the Council of Ministers, or to a treaty
that has been deliberated upon by the Council but fails to get its approval, is not
nown. The Article states only that treaties of the type that have been mentioned
‘in Category C must be deliberated upon by the Council of Ministers and the same

" shall be submitted to the Provisional Military Administrative Councif for ratification
(amphas:s supplied). : Cela

Thls Proclamation, whuch sheds the badly. needed light on tatmcatton of
treaues, was totally replaced by the Redsfinition of Powers and Hesponsublimes of
the Provisional Military Administrative Council and the Council of Ministers Proc-
lamation No. 110"1877.” 7 What has the newProclamation in place of Atticle 4 2
of the Definition of Powers of the Provisional Military Administrative Council and

*Article 21 of this Proclamation provxdes

*“The Definition of the Powers and Rcsponsxbmucs of the Ptov:snonal M:htary Admmlstnmon
Council and the Council of Ministers Proclamation No. 108/1976, the Definition of Powers of
. the Provisional Military Administration Council and its Chairman Proclamation No. 2/1974 as
amended, and Articles 1 throu gh i4inclusive of the Ministers (Definition of Powers) Order No.1
1943 as amended, are hereby repealed and replaced by this Prodama.uon" (cmphasxs supplied)

’A.rtlclz 4 of Proclamauon No. 2/ 1974 has becn clted in fuil abovc.
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its Chairman Proclamation No. 271974 ? Let us examine Proclamation No. 110/
3877 for the answer.

Article 5 of this Proclamation defines the powers and duties of the Congress®.
in sub-article 4 of this Article, it is stated that the Congress has the power and
responsibility to , ratify, on behaif of Ethiopia, basic economic, political, defence
and joint defence treaties and international agreements” (emphasis supplied).

Obviously, the organ that ratifies a given category of treaties has been designat-
ed by this sub-article. The effort made to demarcate treaties that need ratification
from those that do not need ratification can be clearly seen. But let us put this sub-
article under some test to find out if this has been a success. What are “basic
economic, political or defence treaties” ? Or, on the other hand, what are the non-
basic economic, political, and defence treaties ? Unlike most of our laws, this Pro-
clamation contains no Article providing definitions, and thus we cannot resort to
that section of the law to get clarification. Who determines whether a given treaty
is basic or not? What about treaties of “culture” ? Does a given “basic’ treaty
have to be deliberated upon by the Council of Ministers or any other organ (e.g.
the National Revolutionary Development Campaign and Central Planning Supreme
Council, for economic treaties), before it has to be ratified by the Congress of the
Provisional Militry Administrative Council ? These questions are raised, not because
as some paople accuse us, lawyers love 1o raise questions, but because they are
important and deserve to be answered.

Tha Article cited above does not help much in classifying treaties that need
ratification. It only tells us who ratifies “basic ecanomic, political, defence and
joint defence treaties and international agreements.” A simpler and, in the author’s
opinion, a preferable approach is to enumerate the type of treaties that need
to be ratified by the Congress of the Provisional Military Administrative Council in
lina with Article 4 of the repealed Definition of Powers of the Provisional Military
Administrative Council and its Chairman, Proclamation No. 2/18974. A possible
interpretation of this phrass is that non-basic treaties do not have to be ratified:at
allto be‘binding on the state.

in the light of these questions, one wonders whether ratnflca;:on is needed for
the following: . p

{a} the treaties we entered into with many countries on the estéblish-
ment of inter-governmental joint economic commlssmns,
(b) the various treaties of friendship and co-operation between Ethi-
opia, and other countries; and -
{c) the numerous commercial treaties sngned by the mestrv of
Foreign Trade with its counterparts in other countties..

*lhe Provxsnonrl Military Administrative Coungil is composed of the Congress, a Central Cem-
mittee and a Standing Committee, For details, read Articlé 2 of the same Proclaniation.
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The answer to the question of whather or not the above-mentioned treaties
need to be ratified hinges on whether or not they are “basic’’. No one can take any
stand on the issue before probing into those treaties, and even then an _umpire may
have to be called. if two reasonable people fail to agree on whether or not d gwen
treaty is “basic”. : .

How is this question handled in practice.? This is what Ato Fisseha Yemer has
tosay:

The existing practice is to effect the ratification of a treaty or
agreement by examining the substance to determine its nature, in
the event that the treaty contains no provision on ratification. But
this rarely oceurs. In nearly all treaties and.agreements there is a
specific provision requiring ratlflcatton Ratnflcanon as we all
know, is effected by the leg:s[ature or any other organ having
legislative power. So even if; in our opinion, the treaty may not be
basic, we have to effect ratification by the Congress, since thatis
what the treaty requires. Failure to de so would mean the treaty
would not anter into force between Ethiopia and the other party,
since the other party will.obviously demand that ratification take
place by both parties. The solution to such problems would be not
to include a ratification clause during the negotiating stage, if itis
felt that the treaty is not that basie. The treaty would simply enter
into iorce upon signature We have tried to advise ministries not to
include retification clauses, in treaties or agreements which ~
obviously are not basic. 10

1. THESTATUS OF TREATIES

We willnow move on to discuss the status of treaties in present - day Ethiopia.

From the very outset we have to point out that the word “status’ as used in
the heading here has two meanings. In one sense, it refers to whether or not a
treaty is still valid. In anothér sense, it is intended ta cover the question of whether
or not a treaty that is still valid is superior or equal to our muncipal laws.

Since Ethiepia is, as a state, what it is today partly becauss of what it was in
the past, we will throw our minds 12 years back and see what the legal regime on
the issue was prior to 12 September 1974 - the day on which the regime of
Emiperor Haile Selassie was toppled and the Provisional Military Administrative
Council assumed state power in Ethiopia.

Prior to the said date, the status of treaties was governed by Article 122 of the
Revised Constitution, which provides:

9Interview with Ato Flsseha Yemcr, Headof thc Legal Departmcnt Mini.ry of Foreign Affairs
January 1983, )
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The present revised Constitution, togethar with those inte natiomz!
treaties, conventions, and obligations to which Ethiopia shail be a
party, shall be the supreme law of tiie Empire, and all future
legislations, decrees, orders, judgments, decisisns and acts
incohsistent therewith shall be null and void.

since ths Article is clear, at least for our purpose, not much needs to be said.
Treaties entered into by Ethiopia were given equal standing with the Constitution,
and were the supreme law of the land. Thus any present or futre legislation, actor
judicial decision became null and void if it was incornsistent with treaties into
which Ethiopia entered. :

We have already seen that the Revised Constitution has been'suspended sy
Article 5(a) of Proclamation No. 11974.

Can we say that since, by virtue of Article 122, all treaties were “the supreme
law of the Empire’, and since, according to Article 10 of Proclamation MNo. 111974,
only those laws that are in conflict with tha sam2 Proglamation and future laws are
rendered null and void, at least those treaties that do not fall in this categary, thatis
to say treaties-that are-not declared inconsisistent with the said Proclamation, are
still in force? :

This brings us to the very intetesting question.of succession of treaties.

Does thie Provisional Military Administrative- Councit succeed to ail the
treaties entered into by the regime whose actiens-and policies it has so vigorously
and conslstently criticised ? '

This is one area of international law in which differing Visws are expressed by
different scholars. However, there seems to be a consensus that fundamental
change of circumstances is a ground for termination or suspension of treaties.
This is the dectrine of rebus sic stantibu$, and, depending on the type of trezty, a
change of gevernment may be a fundamental change. Thére is something to this
effect in the more or less universally accepted Vienna Convention on the Law of
Treaties.!* This- Convention was signed by Ethiopia on 30 April 1970. The change

11 Article 62. Fundamental change of circumstances:

1. A fundamenta! change of circumstances which has cccurred with regard to-those existing
at the time of the enclusion of a treaty, and which was not fomzen by the partics, may rot
be invoked as a ground for terminating or withdrawing from the treaty unless:

©a) the existencs of those circumstances contributed an essential basis of the consent of
the parties to be bound by the treaty; and '
b) the eficct of the change is radically to transform the extent of obligations still to be
performed under the treaty.

2. A fundamental change of circumstances may not be invoked as a ground for terminat-
ing or withdrawing from a treaty: )
a) if the treaty establishes a boundary; or i
b) if the fundaméntal change is the result of a breach by the party invoking it elther of an
obligation under the treaty or of any other international obliga:ion ewed to any other
party to the treaty.
3. If under the foregoing paragraphs a party may invoke a fundamental chaxge of circumsta-
tances as a ground for terminating or withdrawing frem a treaty, it may also invoke the
change as a ground for suspending the operaticn of the treaty.
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that occurred in sur country is not just a change of government. itis 2 change in
which we see a very radical departure from the economic, social and political
outiook of the former regime. A new society, with a new ideology and a new
vision. is being built. in these circumstances, it is unreasonable to say that treaties
of a military or political nature which oblige parties to exchange information in the
field of military and intelligence remain in force. This would amount to demanding
either or both parties to agree to a measure which is likely to lead to their ruin.
It is, | think, to take care of such cases that Article 56 is included in'the Vienna
Convention on the Law of Treaties.!? Before the close of this paragraph, a word’
of caution has to be given. Should the treaty contain a provision on denunication
or withdrawsal, that provision has to be complied with, for either party to be reliev-
ed of any obligation under th= said treaty. The remarks made in this paragraph
should not be taken as a way out from this obligation.

On the other hand, no one would dare to say that all treaties entered into by
the former regime are not binding on the present Government. Our membership
of the United Nations, the Organization of African Unity, and other ihternational
and regiona! organizations, all came out of or as a result of treaties entered into by
the former regime.

The immediately preceding two paragraphs are included to point out to the
reader that this question of status of treaties in the sense of whether or not they
are still valid is a difficult one, and that a generalized answer cannot be given.
Each treaty must be examined on its own merit, independently, and a stand taken
on it. However, with the exception of the type of treaties mentioned above (those,
that are arguably terminated because of fundamentat change of circumstances)
the author is of the view that it is more correct and practical to assume that all
treaties entered into by the former regime in accordance with the relevant provi-
sion. of the than ex’sting legisiation are stiil valid. '

Having suggested an answer to whether the issue of treaties entered into by
the former regime are valid, we will resort to the question of the status of these
trezties in the sense of whether or not they are superior or equal to our municipal
law.

We have seen that treaties entered into by the former regime in accordance
with the Constitution’s provisions had the status.of supreme law. We have aiso
seen that the Constitution's provision that gave treaties such-an elevated place in

'Ethiopian law has, together with the Constitution, been suspended. So where do
trecties stand in present -~ day Ethiopia ?

12ar.0le 56. Denvnciation of or withdrawal from 2 treaty containing no provision regarding
termination, denunciaticn or witkdrawal:
1. A treaty which contains no provision regarding its termination and which does not provide
for denunication or withdrawa! is not subject 1o denunciation or withdrawal unless:
a) it is estab'ished that the parties intended to admit the possibility of denunciation or
wi.hdrawal; or
b) aright of denunciation or withdrawal may be implied by the.nature of the treaty.
2. A party shall give not less than twelve months® notice of its intention to denounce or with-
draw from a treaty under paragraph 1.
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Some of the treaties entered intoc by the former regime on bshalf of Ethiopia
were published in the Negarit Gazeta in the form of Proclamations'? or Decre-
es.* Some of the treaties were not published in the NMegarit Gazeta, but all the
legal formalities necessary to make them binding on the country have been com-
plied with,

The Charter of the Organization of Afncan Unity, the Phyto-Sanitary Con-
vention for Africa and the rather numerous Loan Approval Proclamations, glvmg”
domestic legal status to toan agreements entered into with other countries and
international financial institutions, can be cited as examples of treaties falling
into the first categary.. These treaties have become part of our municipal law.
The chance of survival of these treaties is the same as or similar to that of the [aws
issuéd- by the now defunct government. They both save to be subjectsd to the
same test; whether they’” do not conflict with the provisions of Praclamation No.
/197425 If they do not conflict with this Proclamation, their continuance m
force can hardly be questioned.

A serious difficulty is met with when we consider the case of a teaty that has
been published in the Negarit Gazeta, i.e. a treaty that has become our municipal
Faw-and-is in. conflict with the provisions of Proclamation No. 1/1974. Article 10
of Proclamation 1/1974 obviously deprives such treaties of their status of being
part ofour internal or domestic law. An Ethiopian court faced with this problem
will, in all probability, apply Article 10 of Proclamation No. 1 of 1974, and make
the treaty inapplicable. But this is not of much significance at the international
level. For, under Article 27'% of the Vienna Convention on the Law of Trecties,
domestic law is no defence for failure to discharge obliga ions under a treaty.
But the issue of whether or not the present Government is relieved of its obliga-
tions under such treaties is not a simple one. The answer to this question very
much depends on the content of the treaty. For our purpess, it must suffice to
say that the theory of succession of treaties plays a decisive roie on the resolut on
of this problem.

Let us now briefly examine the case of a treaty entered inte by the former
regime, a treaty concerning which all the fomalities necessary to make it binding
on the Nation have been complied with, but for which approval was not published
in the Negarit Gazeta. There is one very important difference between treaties that
fall in this category and the treaties that have become mznicipal law (i.e. treaties
that have been published as law in the Negarit Gazcth). Article 10 of Proclamation
No. 1 cannot be raised as an argument against such treaties, because Article 10
only refers to /aws. Because Article 122 of the Revised Constitution, which gave

2A «Proclamation”™ was a law passed by Pariiament and approved by The Emperor in accor
dance with Articles 34 and 88 of The Revised Constitution.

A “Decree’” was a-substantive law issued by The Emperor *“in cascs of emergencey that arise
when the Chambers are not sitting " (Article 92 of the Revised Constitution),
15This Ariicle has been discussed above.

18 Article 27. Internal law and observance of treaties **A party may not invoke the provisions of its
internal law as justification for its failure to preform a trreaty.”
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trezties the status of superior law, is suspended together with the Constitution
itself, and because these tiesties are not published as law, they cannot be said to
be inapplicable because of Article 10 of Proclamation No. 1°1974.

1t is difficult to give a generalized opinion on this, Each treaty must be seen
on its own merit. However, in the author’s view, such treaties can only be den-
ounced or withdrawn from if the right to dencunce or withdraw can be established
under Article 56 =f the Vienna Convention on the Law of Treaties,

So much for treaties entered into by the former regime. But what is the status
of treatias entered into by the present government, in the sense of their being
superior or equal to our domestic law ? The Provisional Military Administrative
Couneil as the head of state and government, the National Revolutionary Dre-
velopment Campaign and Central Planning Supreme Council, Ministries and other
government organizations have entered into numerous treaties  with their coun-
terparts in other countries.

For some of the treaties, approval Proclamations-have been published in the
Negarit Gazeta. For others no such Preclamations exist.

A possible effact sf the issuance of laws approving treaties is to make treaties
pat of Ethiopian internal law. Assuming that this statemeit is palatable, one could
argue that the status of treaties approved by Ethiopian law published in the Nega-
rit Gazeta can-only have the rank of the iaw that is ueed to approve it. It cannot be
superior to laws having the same hierarchy. In the absence of any legal provisions
to the contrary, this seems to be a logical conclusion.

The question of the status of treaties entered into by the mew government for
which approval laws have not been published in the Negarit Gazeta comes next.
In the opinion of the author, it is logical to say that these treaties have to have a
greatar or lesser status than those concerning which approval Proclamations have
been issued. :

CONCLUSION

By now It is hoped that the raader sees the tender nerve of the probtem. The
need to lay down the types of treaties that need-ratification is a matter of urgent
necessity. Many minist-ies sign cifferent agréements with their counterparts in
other countries. Since our laws are, for aif practical purposes, silenton the types of
trecties that need ratification, the procedure to be followed after signature always
becomes a subject of discussion. We have indicated at some length the inadequa-
cy of Article 5(4) of the Redefinition of Powers and Responsibitities of the
Provisiona! Military Administrative Council and the Council of Ministers Proclama-
tion No. 110/1977 in solving the problem.!” With respect to this, something
reecs to be done as quickly as possible. To say the least, something like " Article 4
of tha Definition of Powers and Responsibilities of the Provisional Military Admi-
nistraive Council and its Chairrran Proclamation No. 271974 has to be.inserted

17 Tis bas beea discussed above,
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in the relevant part of the Redefinition of the Powers and Responsibilities of the
Provisional Military Administrative Council and the Council of Ministers Proclama
tion No. 110/1977.

With respect to the issue of the applicability of treaciies entered into by the
former regime to the present government, it must be assumed that, with the
exception of treaties that have become obsolete because of fundamental change
" of circumstances, they are binding on the present government as weil.

The status of treaties, i.e. whether they are superior to or equs! to.municipal
laws, is usually dealt with by constitutional provisions. A comparative survey of
the constitutiens of some countries shows tke following:

{a) treates are part of internal law and superior to internal law;

{b) treaties are part of internzl law and equal to internal law ;

(c) treaties are part of internal law and equal to federal laws, superior
to state or provincial law;

(d}  teaties are not part of internal law unless expressly incorporated
by legislative action.!?

To date we have no Constitution. For this and other practica! reasons, it may
be wiser not to take any stand en this issue now. It is the Constitution of the new
Socialist Ethiopia, or a major law on treaties that is based on the said Constitution,
that has to address itself to this question.

185ee generally, H. Blix (ed.), The Treatv Makers' Hand Book (Oceana Publications, Tnc, Almgri-
at &. Wiksell) (1973), pages 20-30.






NEO-NATURALISVI: TAILORING LEGAL
PHILOSOPHY FOR CAPITALISM
AND NEOCOLONIALISM

By M.A. NTuUMY *

INTRODUCTION

{n recent times, bourgeois legal scholars have revived the natural law concepts
of “justice”, “reason’" the idea of “ natural law”’, “natural rights”, etc., &s the central
tool of the general theory of law. This attempt to reinstate the netural Jaw ‘position
is spear-headed by influential western jurists such as Hart, Bodenheimer, d’Ent-
reves, Fuller, Ross and Rawls.! in Africa too, contemporary legal thought is
dominated in some quarters by a heightened interest in natural law philosophy
as a direct incidence of the imposition of the dominant capitalist mode of produ-
ction introduced by colonialism. Evidence of this interest may be seen in the
constitutions of many African countries ; these are replete with natural law prin-
ciples and concepts? and the acceptance of the views of tie above authors

. as standard mate:ial for jurisprudence in law schools.

The fact that natrua! law philosophy has survived so many centuries and
continues to dominate legal thought in maédern times has been attributed to many
factors. Some ascribe the resurgence to the “obstinate vitality’” and an undying
spirit” of natural law which can never be extinguished.3 One author characteri-
stically puts it thus: “ If {natural law) is denied entry into the body of positive law,
it flutters around the room like a ghost and threatens to turn into a vampire which
sucks the blood from the body of law."* Other accounts yefer to the “eternal”
and universal applicability of the “absolute’” principles of natural law.?. Ctherwise
an appeal is made to the general “abstract” categories of natural law, theories in
rejection of the “Vienna School” brand of normativism which has failed to provide
an adequate explanation of legal phenomena

1t is very easy to think, and equally tempting to believe, that the resuregepce
of natural law philosophy can be accounted for in the above superficial terms. Of
course, there is no doubt that the exposure of the defects of normativism and its
scientific unfoundedness was one of the reasons for the departure of -modern
bourgeois legal thought from normativist positivism. But it would be wrong end
likely to mystify reality to explain the essence of the revival of natural law in such
facile idealist terms. Such an explanation fails to take account of the materizl and
historical conditions that lead to legai change and development. More importantly,
- such an explanation would seem to suggest erroneously that law or legal theory
can raise itself above social and economic forces by dictating its own notion and
ideas through the mind of its proponents.”

A critical and scientific analysis of the material and historical conditions within
which the rebirth of natural law occurred suggests that the essence or significance
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of the rebirth is to be found not in the virtues of natural law philosophy or the
deficiencies of positivism. On the contrary, it is to be found in the c¢apitalist rela-
tions of production. To discover this essence, therefare, this paper intends to
analyse the stjective connection between the intellectual and material production
&t the various stages of capitalist development. In so doing, the aim will be to
identify the objective factors that determined the change in legal ideas, culminat-
ing in the revival of natural law. This will enable us to demonstrate the main
contention of the paper, that there is an intimate link between the history of
cclonialism and nsocolonialism and the revival of natural law. Having done this,
an attempt will also be made 15 closely examine the theoretical tenets and abstract
legal ».tegories of modern natural law.in order to bring cut its social and ideologi-
cal content : for it is this content that exposes the ideological cha;acter of naturai
law, and reveals its essence as a tool of neocolonialism and the maintenance of our
unjust status Quo.

I. DEVELOPMENT GF LEGAL THOUGHT IN CAPITALIST SOCIETY
(3) NATURAL LAW AND THE RISE OF CAPITALISM "

The material foundation for the development of capitalism may ke traced
to the g:eat revolutions i1 Western Europe which took place in commerce in the
sixteerith and seventeenth centuries. Concurrently with this, there were geogra~
phical ciscoveries which stimulated the development of increased commodity
production and exchange, industrial activity, navigation, and commercial capital.
These, among others, were the principal factors in the transition from-feudal to
capitalist production. ¥ These sarly years of capitalism were marked by a demand
for the creation of new sacial conditions that could encourage the concentration
of means of production into a few hands, the organization of labour itself as socia!
labour, sivings and investment, and the creation of a world market as necessary
factars in the development of a “free” market economy. s

This demand entailed, among other things, the gradual emancipation of
autonomous social sphere where private individual effort in the ownership of land,
o:ganization of labour, commedity production, distribution, and exchange, pay-
ment of wage-labour, and sl! other commercial and financial ventures, weuld be
recognized as a legitimate pursuit, unrestricted by "“oppressive” religious or in-
stitutional tutelage. Historiceily, the creation of such a sphere of economic activity
was part of the struggle by the Eurepean bourgecisie against the boroughsand the
tatifundists to free themselves from the bonds of feudal subjugation. The essential
social conditions considered necessary for their legal protection, therefore, were
private individual property rights-and a rgime of “freedom of contract” supported
by the necessary provisions of tort and criminal law. )

To this end, theories stressing the inviolability of private property rights, the
fundamental rights of every individual to freedom, iiberty, and equality, and the
“natural law'" ideas of Grotius and 18th-century philosophers like Hobbes, Locke,
and Rousseau, all became the basic tools to ensure that the individual entrepre-
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neur was subject to the minimum necessary restraint. Grotius, who revolutionised
the idea of natural law by secularising it, asserted that human nature (no longer
God, as claimesd by the scholastics) was the mother of natural faw, and that it
would operate even if God did not exist. ¢ Hobbes stressed the necessity for
giving free reign to the individual will, both as an incidence of his natural right
and as a basis for the concept of freedom of contract. 11

Through his popular social contract theory, Locke endowed the emerging
social scheme of private individua! property rights (capitalist prope:ty relations)
with a divine origin. He argued that “God and his reason commanded (man) to
subdue the earth”, “to lay out something upon it that was his own, his labour”:
“He who responded to this cammand”, by cuitivating the earth, “thereby annexed
tc it something that was his property, which another had ne title to, nor could
without injury take from him.” !2 it is interesting to note how Lock frees the
property of the individual entrepreneur from feudal bondage. By stressing the
investment of one’s labour in a product, he created the notion that the product
becomes an extension of the individual self. The result is a postulated property
right (Locke uses the term property to embrace one’s own person as well as
objects), an entitlement that precedes society and law, and which both must
“preserve”. Finally, Roussezu, alsa ‘echoing the p:inciples of freedom and liberty,
stressed the liberty and equality of all msen as an inalienable right inherent in
human nature, *3

It may be mentioned in parenthesis that this same tradition of thought was
dominantly associated with the Rule of Law. The essentials of this doctrine are
again expressed by Locke through his oft-repeated image of law as fences. Locke’s
fences marked out autonomous spheres of individua! action, through “general,
clear, and certain rules” which determine the rights and duties of individuals and
the state. Significantly, the fences separate the property of individual subjects from
each other, and also protect the individual from the soverigr, itself subject to
law. 1% It is instructive to note that this classic conception of the Rule of Law
assumes an autonomous legal system, a kind of “neutral” framework which would
ensure the necessary autonomous social sphére for the realization of the desires
of the individual entrepréeneur.

By secularising natural law and making it egalitarian, bourgeois jurists suc-
ceeded in converting it into a revolutionary philosophy upon which the bourgeoisie
tode into power over the feudal class. With the collapse of feudal society, free com-
petition and free market became the social and economic order of the day, with
freedom of the individual and freedom of contract adapted to it as its legal form
under the political sway of the bourgeois class.

(b) LEGAL POSITIVISM AND CAPITALIST LEGALITY

By the early 19%h-century, under a flourishing capitalism, the ideas of freedom,
liberty, equality, and justice proclaimed by the 18th century “natural law™ philo-
sophers turned out to be the domination of bourgeois orders. Capitalism then
sought to perfect this domination, and to consolidate its material, istellectual, and
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ideological dominance. Legal positivism respanded to this need by reducing the

ideals of freedom, justice, equality, etc., to their legal form through the positivist

idea of a “legal state” which derived its power from the state, and was limited only

by the power of the state. The state, then, which had derived its power from either

the will of God or the “general will” of the people under natural law, became an

end -in-itself, and absolutely sovereign under legal positivism. Austin, who gave
. this doctrine of state its classic expression in his imperative theory of law, asserted
that the power of the state is soverign, and therefore mcapable of tegal limi
. tafion, 13 :

This positivist doctrine of state emasculated legal positivism itself asa tegal
theory by isolating law from actual social relations. The recognition of the rights of
manunder natural law considered individual will as the basis of law. This idea,
which had been the legal foundation upon wtizh the bourgeois state had been
built, found social expression in the economic activity of the independent in-
dividual. The independence of the individuzal and the prevailing sphere of free
economic activity provided the link between Jaw and actual social relations. Legal
positivism,however, replaced the wiil of the people with state force (compulsxon)
as the basis of law.

In historical fact, this change of idea marked the beginning of the imperiaiist
stage of capitalism. The great success in revolutionising the instruments of produc-
tion led to an enormous-increase in economic activity. Commodity production,
‘whxch had become the main economic activity, led to the accumulation of large
amounts of financial capital, and an ever-growing demand for raw materials: This

» demand coupled with the need to reinvest the finance capital, led to the expan-

‘ sion of capnalxsm to all the corners of the world in search for markets. ¢ It is
sxgnlﬁcant to note that the scrambie fof Afiica and the Betlin Conference of 1884/
85, which sanctioned the partition of Africa into economic spheres of Eurepean

_interest, occurred in this era. 7 The main characteristics of the imperialist era,
therefore, may be summed up as the creation of colonies, which became commo-
dlty markets spheres of capital investment, cheap labour markets and raw
material reserves, and the enslavement and systematic plunder of the peoples
{iving in the colonies, The creation of these cclanies, it must -be emphasised; was
achieved through the sheer enormous political and military power of the Western
Capitalist States. Force had thus become the mainstay and basis of the state.
Cosequently, by making force the basis of law, legal positivism responded-to the
need to rationalise and. validate the actions of the borgeois state. )

The controlling influence of legal positivism, however, was shortlived. By
the early 20th-century, it had started to lose its position of prominence, and the
Austinian version had undergone an essential transformation by techno-jurists like
Kelsen. Of course, positivism continues to survive in .one form or other in the
special branches of law, and in the general theory of law developed within the
context of Kelsen's Pure Theory of Law. But this exclusively mormativist concep-
tion of law has been strongly criticised, even by Western bourgecis jurists, for its
-exceptional formalism and attempt to create an " algebra of law". 18
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(¢) SOCIOLOGICAL JURISPRUDENCE AND THE
IDEOLOGICAL CRISIS OF CAPITALISM

Sociological jurisprudence dates as far back as the middie of the 19th century,
when writers like Weber, Durkheim and. Enrlich attempted to explore the sociolo-
gical foundations of law. 1® It was not, however, until the early 20th century
that it became an influential legal theory in Western jurisprudence. This develap-
mentis linked with the sociological and historical consequences of the expansion

- of capitalism into a universal empire. Surely, after the creation of the colonia!
empires, the architects of the colonial design were more interested in the plunder
and exploitatiori of their ‘colonies, and the repatriation of their -booty, than in
anything-else. The mad rush to grab, and the ensuing cut-throat competition amang
the major capitalist countries for greater spheres of economic interest had plunged
the world.into a war of hitherto unknown proportions and brutality - The First
World War. 2° The social consequendes in the capitalist countries, and the pro-
blems of enforcing law and administering the colonies, stared the bourgeois
states in the face. The positivist legal order, under which the empire had been
crected, had no rooim for such concerns, and could not accommodate such a new
situation.

In reaction to these problems, sociological jurisprudence, on account of its
concern for-expounding the social basis of law, emerged as the dominant legal
:theory. ?* Roscoe Pound, ane of the chief proponents of this school of thought,
" stressed the idea that law miust be regarded more in terms of a legal order and
process rather than in terms of “book law*, that is, a cbllection of. formulated
results. According to this, view, the legal order represents a regime  upheld. by
“the state’s syste€matic application of force and compulsion, whxle the legal .process
refers to the process of administering justice and junsdlctlcm on the basis of
. statutes, and the law. 2% With this idea, sociological jurisprudence sought to
preserve the impetialist gains of dapitalism by providing a legal justification for the
. legality of capitalism (force), while at the same time providing a solution to the
. problem of enforcing law, maintaining order, and administering the coloniés.

.,SOCIOIOQIC&| jurisprudence succeededin de-emphasizing the absolute reliance
on legal rules and statutes by pointing out the sotial problems that result from . the
isolation of law from social relations. Its attitude to legislation and the spegific
character of legal form, however, was nihilistic, and failed to remedy the defect  of
legat positivism. Alienation of the toiler, a direct consequence of the private ap-
propriation of social production under the capitalist system, continued unabated
.as one of the most serious social problems. It must be pointed cut that these

" problems were not restricted to the capitalist countries alone, but were.feit even
more brutally in the colonies. At one level, the practice of administering the colo-
nies through “Orders in Council” passéd‘ by the Queen of England, the King
of France, Germany, Portugal, etc. had only succeeded in aggravating the social
problems that had been caused by the imposition of foreign rule. Sociological
jurisprudence had no answer to the d'eepenirng gulf between such forms of legisla-
tion and the social relations in the colanies. But, more crucially, the attempt to
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justify colonlalism by reference to the state’s systematic application of force and
compulsion (legal order)had betrayed the uncomfortable fact that colonialism
had less to do with the “civilizing mission” than with the economic exploitation
of the colonies.

The failure of sociogical jurisprudence resuited from its self imposed limita-
tion. Following Pound’s view that law is not so much the result as an instrument of
social engineering, 22 sociological jurisprudence considered {aw solely as a juri-
stic technique, reposing not so much on statutes as.on valuesreflecting the needs
of the day. Sociological Junsprudence therefore denied the significance of analys-
ing the structure of legal norms and the legal forms of social relations. Instead, it
contented 1tself with a purely juristic construction of applied socielogical data. By
adopting a purely mechanical historical approach to law, however, sociological
jurisprudence’s functionalism ended at the other extreme of Kelsen's normativism;
legal “reality” or “actuality’” 3¢ was linked to static social relations devoid of the
dialectics of change and development.

(d) NEO-NATURALISM ARND THE TRANSNATIONAL
STRATEGY OF CAPITALIST IMPERIALISM

The failure of saciological jurisprudence as a general theory of law capable of
dealing with both the specific legal problems (e.g., the structure-of legal norms,
interpretation of the law, codificztion, etc.) and the mare general, fundamentat
questions relating to the material, political and ethical premises of law(i.e, bring-
ing outthe essence of law), and its failure to provide a concrete justification for
colonialism and capitalist legality, led to a philosophical and iseological crisis in
the capitalist states. 2° Historically, this marked a critical period of capitalism -
the beginning of its demise. :

The break-up of the empires had started as #arly as the beginning of the 20th
century, with the Great October Revolution of Russia. By the early 1940s, the
bankruptcy of capitalist ideology had increased the tempo of the demise. This was
characterised by the deepening contradictions within the capitalist systems, which
resulted in the Second World War The consequest social upheavals and political
struggles in the colonies (e.g. Asia and Africa) compelled the imperialist power to
grant political independence to many of their colonies. As a result of these events,
there was a search for a “new” philosophy of law. This set the stage for the rever
sion to natural kaw philosophy as the theoretical justification of the arbitrariness
and lawlessness of capitalism.

Appealing to the old worn-out concepts of “equality” and “liberty”, Boden-
heimer tried to anchor the basis of law .on “human nature”, stressing that these
valués were ihnerent in the lega! system. 26 The contradictions between the actual
relations and legal reality which were manifested in the limited section of the
society protected by the law, however, did not give much credence to such a theory.

Fuller, in his contribution, sketched an “inner morality” of law, that is. a body
of moral procedural rules, as the minimum requirement to which every legal system
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must conform. These requirements are as follows : generality ; promulgation ; pros-
pective legal operation, i.e. a general prohibition of retroactive laws; intelligibility
and clarity ; avoidance of impossible demands ; constancy of the law through time,
i.e. avoidence of frequent changes; and congruance between official action and
declared rule. According to Fuller, these requirements are based upon the interac-
tional foundations of law, that is, upon human interactions to which law responds,
and are necessary to ensure a reciprocity of human actions. 27

This view is notabie for its realistic admission of the fact that there is an in-
terplay of moral considerations in'the actual relations of human beings, and that
the legal actualiiy reflects this morality in ideological farm. The theory, howevey, is
not fully developed. 1t is to the critics of Fuller that we have to turn for further de-
velopment. Among the many critics of this approach, we may cite Hart, who iron-
ically gives substance to Fullet's “pfocedural” theory. The irony of Hart's criticism
consists in that, even though his “substantive” theory sets out to reject the in-
terconnection betwean law and meral considerations, it ends up complementing
Fuller’s theory.

Hart and a group of other prominent Western bourgeois jurists tried hard to
refuts the notion that certain “legal’” acts can be morally wrong, by insisting on a
elear demarcation between law and morality. 2% Implicitly, this sought to nip in
the bud the issue of the moral basis of colonialism. Adopting a semi-soctological
approach, Hart linked the content of legal rules to “natural facts”. According to
him, there are certain “simple truisms™ (viz. human vulnerablity, approximate
equality, limited altruism, limited resources, and limited understanding and
strength of will) which explain why, given survival as the goal of human society,
legal rules skould have a specific content. 2°

This content, the “minimum content of natural law”, consists of "universally
recognized principles of conduct which have a basis in elementary truths con-
cerning human beings, their natural environment, and aims. * 3° This means that,
for Hart, the basis of legal rules is “natural law’ : that is, human acts which are
“naturally prohibited by law” because they are vital to the survival of kuman life **
a classic example of tha old natural law technigue of smuggling moral values
through the back-door into legal rules. Forwhatis “naturally prohibited” is nons
other than those acts considered inimical to the survival of the capitalist order.
In effect, this apology for capitalism enjoins us not only to limit our theoreticai
enquiries about law to rules which are deemed “legal” by the capitalist legal
order, but also to desist from questioning the human acts (e.g. colonialism and
other capitalist activity) which are “naturally prohibited byl aw” (i.e.the capitalist
legal order).

A prominent conternporary companion theory in American jurisprudence that
also has its roots in natural law isthe liberal state thecry which grew out of Lo-
cke. 32 Hart and Sacks, who are the leading propsnents of the theory, developed
the conception of law as a “facilitative framework”, within which the individual
would be free to pursue his interests and advance his welfare as he saw fit. >3 The
jural postulates of this theory, which reflect the economics of * Free Trade” 3
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capitalism, stressed the interdependence of individuals or groups within society,
and the importance of ““general acceptance” as the constitutive and procedural
“understandings’ which form the core of a legal system, **

This theory is worth special mention, not because of its direct importance to
neocolonialism (although an argumant could be made for this proposition}, but’
because its jural postulates have been transformed into powerful conceptual tools’
with which America has imposed its hegemony over the world. The economic
substratum of this, of course, is the emergence of America from the Second World
War as the most dominant economic and military power among the capitalist
states_Historically, this represents America’s bid to consolidate her dominance. To
achieve this aim, it was necessary, among other things, to create free economic
spheres all over the world (i.e. to break the monopoly of European imperialism).
Secondly, it was important to gain access for American private corporations (the
flagbearers of American imperalism) to the neocolonial markets of the European
capitalist powers. S

The essential legal fremework within which these objectives were realised is
international law. With the aid of bourgeois jurists like Jessup, Friedmann, and
McDougal, America spearheaded the widening and diversification of international
law to accomodate the neocolonial Asian and African nations. The notion of in-
‘erdependence, for instance, was transformed inta an international law principle -
tinterdependence of nations” to embrace all nations of the world under the con-

cept of a ““world government” or “international government.” 3% Ostensibly, this
reinforced the independence and sovereignty of the new nations. But more signi-
iicantly, it gave them the legal recognition to engage in international state transac-
tions with states other than their former colonial masters, thus opening them up for
universal exploitation. To enable the American multinational corporations to gain
access to these neocolonial markets, the concept of “transnational law’’ developed
by Jessup was used to break the former barrier between private and public law,
thereby conferring legal recognition of private corporations as lega! subjects of
public international law. 37

Another outgrowth of the liberel-state theory that has been transformed into
an international law concept is the principle of *“general acceptance.” Briefly, the
principle means that decisions “duly arrived at’* within the legal framework should
be accepted as binding until they are “duly changed.” On the basis of this principle,
the neocolonial Asian and African nations, on admission to the international com-
munity, were deemed to be automaticaly subject to the entire corpus of interna-
tional law, including those that reflected and strengthened the system of national
oppression, colonial plundering and imperialist robbery. 38 The application of this
principle in international law was employed to support the status guo of interna-
tional law and to advance the neocolonial interests of capitalism.



JOURNAL OF ETHIOPIAN LAW 177

{I. NEO-NATURALISM AND NEOCCOLONIALISM
{a) OBJECTIVES AND METHODS OF NEOCOLONIALISM

One of the important results of the general crisis of capitalism was the beginn-
ing of the decline of the colonial empire. The nationalist struggles that had started
at the beginning of the 20th century had gathered enough momentum after the
Second World War to deal a fatal blow to the-colonial domination by the major
capitalist powers. These historic developments-ensured the final collapse of colo-
nialism {with the exception of South Africa and Namibia). The break-up of the
colonial empire raised the question of the relationship between the former colonies
and the metropolitan countries: In the wake of the current situation, the imperia-
list countries could no longer rely on the effectiveness of the old colonial methods
of domination, which had been made possible because they wielded complete
political and economic power over the colonies. Yet there was the need to maintain
some form of relationship if the imperalist countries were to continue enjoying
the advantages of cheap labour, material reserves, investment and commodity
markets, and all the other benefits that accrued from colonialism. In response to
this need the imperialist countries adapted to thie new situation by disguising their
colonial policy, codifying.old methods and evolving new ones, and altering their
strategy and tactics. The consequence of this change of the historical relations
between the former colonies and their colonial overlords has givenrise toa whole
series of methods and manoeuvres that are described by the term  reocolonialism”.

Neocolonialism has been defined as *“the colonial policy of the era of the
general crisis of capitalism, implemented by the imperialist powers in relation to
the former and existing colonies by means of more subtle methods and manoeu-
vres so as to propagate and consolidate capitalism and impede the advance of the
national-liberation movement, -extract the largest possible profits and strengthen
the economic, political, ideological, and military-strategic footholds of imperia
lism.” 3° From this definition, the salient features of neocolonialism may be identi-
fied as the control, oppression, and systematic plunder of the former colonies
through new forms which disguise the control and pillage. Hence, while there'is a
change in the methods and manoeuvre of neocolonialism, its aims and objectives
remain the same as those of colonialism.

We have shown that the rebirth of natural law theories occurred during the
period immediately foliowing the Second World War - a period of general crisis of
capitalism and intensive national-liberation movements activity. By the 1960s,
when nationalist struggles had reached a climax with the subseguent grant of
independence to many former colonies in Africa, it was possible to identify a
marked proliferation of natural law ideas and theories. 4 Hence, not only did the
rebirth of natural law coincide with the break-up of the colonial empire, but, as the
disintegration of the empire intensified, so also did the appeal to natural law the-
oties. Natural law therefore served the need to provide.a “new’ legal philosophy,
within which the new relations between the former colonies and the metropolitan
countries can be defined. Its histarical role was to work out an agreeable arrange-
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ment for the “peaceful coexistence” of the imperiaiist powers with their former
colonies, in order to maintain the material benefits of colonialism. [n effect, neo-
naturalism became an ideological tool of neocolonialism, with which the capitalist
powers sought to justify colonialism and capitalist legal actuality.

The attempts to explain the resurgence of natural law theories by reference to
the “obstinate vitality,” “‘undying spirit,” “universal applicability” and “absclute-
ness” of natural law principles, or the inadequacy of legal positivism per se, there-
fore, represent bourgeocis attempts to shroud colonialism in obscurity. This is
necessary in order to insulate the natural law justification for capitalist legal actua-
iity from scrutiny and criticism. We are thus mystified, trying to grasp the “justice”
of colonialism. *' However, we are impressed by the claim to “universalism’” and
“absolutism’ and the appeal to “justice,” “reason,” and the ideas of "natural law’’
and ""natural 1ights,” and fail to see that all such concepts are ideological weapons
in the arsenal of neocelonialism, deployed to maintain the dominance of capita-
lism both at the centre and the periphery.

In a rather revealing study of the digression from positivism to neo-naturalism
in Western countries, Tunkin, uncovers the neocolonial underpinnings with chara-
cteristic clarity.According to him, confronted with the threat to its domination and
eventuz! demise, the imperialists, in a frantic effort to save face and either stem the
tide sr soften the blow, rejected the legal bed-rock uporn which the empire had
been founded: 19th-century legal positivism, by which might was right. in its
stead, they manipulated natural law into a handy tool that enabled them to repudi-
ate the legality of colonialism. 42 In his words,

In proclaiming “natural law’” to be the besis of “positive law’
and of international law in general, bourgeois jurists, willingly or
not, give imperialism the opportunity to cite, in justification of its
aggressive actions abstract, adm:ttedly different, interpretations of
“natural law,” principles derived from the “nature of man’’, from the
idea of justice, and so forth. 3

Schwarzenberger also confirms this view, by remarking that the primary role
of the natural law theories is "t justify action that by positive law is illegal..” %*

{b) ADVANCING CAPITALIST IDEOLOGY THROUGH LEGAL
ABSTRACTIONS

To illustrate this classic neocolonial method identified by Tunkin, let us look
more closely and in some detail at the views of Hart, whose ingenious manipula-
tion of natural law as the central taol of a general theory of law is simply unequall-
ed. Hart's views are remarkabie because they feature prominently all the necolo-
nial tactics of craftiness and subtle disguise by camouflaging the essence of
imperialist colonial policy with abstract legal categories. A striking example of this
is Hart’s attempt to disguise a natural law theory as a positivist one. The method
he adopts and the relative suceess he attains are what single him out as the most
ingenious of the modern bourgeois “natural” lawyers.
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Hart insists that, even though he subscribes to some natural law position -
the minimum content of natural law,” - his theory is nevertheless a positivist
theory. By making “natural law’ thebasis of legal rules, Hart was able to smuggle in
natural law concepts, such as “justice,” “liberty,” and “equality,”” as the object of
positive [aw. With the obvious moral overtones of these concepts, Hart created the
itlusion that the ‘new"’ capitalist order is cor mitted to justice, faimmess, fiee-
dom, and equality. This, in effect, sought to dissociate the impericlist countries
from their admittedly cruel acts of subjugation, plunder exploitation r.d ¢enoc-
ide perpetrated against the ex-colonies, and sought to give the 'new’ capitalis
ordr the opportunity to tepudiate the legality of cclonialism.

Hart laboured under considerable stress to prove thczt this method (his
theory) of justifying colenialism and capitalist legal actuality is jegal” (i.e. @
positivist theary), and not merely “moral” (i.e. a natural law theory). 3 The
proof, he contended, consists in that law may be viswed as an "‘orer’’ simpliciter,
and must therefore be distinguished from moraiity 4 This argument, as we point-
ed out earlier, implies.that all theoretical enquiries about law would be limited enly
to those deemed “legal” by the ‘‘new’ capitalist erder. With this demarcation
between law and morlality, the issue of disoussing, let alone declaring, those cruel
acts of colonialism as criminal or Megal would, of course, not even arise. For those
acts were not and have not been legally defined. 47 At best, thersfore, they wouid
remain moral issues with which the law aoes not concern itself. However, should
anyone worry about the obvious contradiction betwean the commitment of law to
pustice and the law's refusal to concern itself with such cruel acts,the blame canns#t
be put at the door of the “new’ capitalist order. It is the resuit of a cardiral prin-
ciple of legal theory that law must be separated from morality. #® Wth such ingen-
uity, Hart and his disciples in the neocolonies attemmted to ¢lose the ignominious
chapter of colonialisra, and give capitalism another lgase of life under neocolo-
nialism.

This method of justifying capitalist legality raised what Hart considered vital
theoretical question, among which are the following: (i) What is the eritarion for
determining law and morality ? (ii) What distinguishes a legal act from a moral
one 7 The answers to these questions, it must be emphasized, have direct implica-
tions for capitalism. For not only would they determias the lsgal basis of the
justification proferred for colonialism, but, also, they would determine tha iegal
validity o the “new’ capitalist order. Besides, the validity of Hart's own theory and
the fundamental question of the adequacy of natural law as a seneral theory of law
also depended on them.

In answer to these questions, Hart resorts to abstract categories and vague
theoretical formulations which are intended to conceal the ideoclogical content of
his theory. The result is some rather banal asse:tions and contradictions which
achieve little, apart from mystifying reality. Hart identifies the criterion for determin-
ing “law" and for distinguishing a “legal” from moral” act as the “rule of recogni-
tion”. This rule, according to him, is the criterion for “conclusive identification of
primary rules of behaviour” and ali other “legal” rules of z legal system. *° This,
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of course, means that the “legal’ rules are already legally valid, and the “rule of
recognition” merely assists us in identifying them. It does not infuse them with
legal validity, and therefore cannot be the criterion for determining their legality.
However, by some inexplicable logic, Hart would have us believe that legal
rules derive their legal validity from the.“rule of recongnition”, 3% Assuming that
this is s0, how does the “ruig of recognition” validate the rules of the legal sys-
tem, and what is the source of this validating rule ?

With regard to the former question, Hart provides absolutely no answer, not
even a suggestion. As to the latter, he attempts an answer which is neither specific
nor consistent. Asserting initially that no guestion can arise as to the validity or
invalidity of the “rule of recognition”, Hart insisted that the rule is simply accepted
as appropriate for use. 3! Does mere acceptance then validate the rule? On one
oceasion, Hart argued that the assertion that a given rule of recognition exists can
orily be an external statement-of fact, and admitted that the function of the rule is to
specify ‘'some feature or features, possession of which by a suggested rule'is taken
as a conclusive affirmative indication that it is'a rule of the greup”. 2 What this
~feature or features’” are, is, again, not immediately made known. Finally, even
when Ha:t concedes the imgortance of clarifying these issues and the * source of
the mysterious ‘rule of recongition™, he stops short of giving a clear cohesive
answer. All he tells.us is, “The rule of recognition exists as a complex but normally
concordant practice of the courts, offnctals and pnvate peérsonsin identifying the
law by reference to certain criteria™.

This vague.and evesive explanation, which essentially begs the question,
takes us back to square one. Forwe are.back at the point of trying to find out the
~certain criteria” by reference to, which the “law’ is identifiad. Nevertheless, it
may be observed that even if we accepted Hart’'s own position that the

behaviour of the *officials”” of the system constituies the conditions for

the existence of the “rule of recognition”, it would still confirm our ‘con-
tention that what is “legal” is what is deemed sg¢ by the "new™ capitalist
order, or what Hart himself euphemistically refers to as “internal statements of
law”. Hart’s contrivance to bury the source of the “’rule of recognition’ in obscurity
is explained'by Raz, who suggests that what Hart is trying to do is to avoid the
acceptance of the point that the "rule of recognition™ is a customary law rule,
whose existence is a matter of fact and must consist in actual practice. % Why,
we may ask, is Hart trying to avoid this ? Raz attempts to answer this question, but
does not go beyond logical inconsistencies. A deeper probe, however, reveals
Hart'stheory as a guise for the establishment of the hegemony of the legal culture
of capitalism, and exposes the neocoloqial character of the theory.

it may be recaliled that the fundamental point of Hart’s theory is an arbitrary
non-historical division of human society into “pre-legal” and “legal” social structu-
res. Of course, characteristically, no reasons are given for the basis of this dlvssion
Neither are we told what makes one society “legal” and the other “pre-legal”, n
do we know how a society changes from on€ type to the other. All that Hart tells
us Is that “pré-legal” sociéties are those based upon a social structuré of customs
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and simple rules which tell people whatto do and what notto do. The rules a of this
type of social structure do not acquire the character of law, and are therefore
classified as ““primary rules of obligation™. Such socia! structures may be. found,
according to Hart, only in “primitive” societies (a direct reference to colonial
and excolonial societies). *3 “Legal” societies, howsver, have, in addition to
“primary rules of obligation”, advanced rules known as “secondary rules”,
within which there are secondary power-conferring rules which set up the
legislature and other agencies of adjudication and rule enforcement. 3¢
These ‘“secondary rules’” combine with the pre-sxisting’’ primary rules of obligation
to formlaw. 37 But - and this is important - the existence of the “secondary rules”
can be found only in developed socisties (an obvious reference to the imperialist
countries). 8

Hart's jurisprudential criterion of law is thus the union of primary and secondary
rules. This, in €ssence, means that the distinction between a legal rule and a moral
one turns on the particular type of society the rule emanates from and exposes the
ideological content of Hart's theory. Frem the boint of legal theory, this criterion is
so ludicrous that it leaves no doubt about the bankruptcy of modern natural law as
a general theory of {aw. Nevertheless, ludicrous and botghed as it might seam, this
criterion plays a rather significant role in Hart's theory and should therefore not
simply be set aside.

In the first place, it is the strategic conceptual tool that Hart uses to mislead
the world that his theory is positivist. In other words, it is the crucial conce>tual
apparatus which enables him to maintain the legal basis of his theory as well as his
justification of colonialism and capitalist legal order. Secondly, and more signi-
ficantly, this critarion provides the clue to unde:standing why Hait tried to resist
calling the “rule of recognition’” a customary law rule, and this revelation holds the
key to the essence of Hart's theory. '

From Hart's own analysis, the ““rule of recognition”, by definition, is a secon-
dary power-conferring rule. lts existence therefore has to be confined only to
“legal” societies. Otherwise it would be contradictory to admit that it can be found
in ’pre-legal” societies too. The logical requireinent of consistancy, t:e efore, may
have operated as a constraint upon Hart’s acceptance of reality. But conformity
with reality was not the essence of Hart's theory * the:e were patent over-riding
Eurocentric ideclogical concerns which made it imperative to confine the “rule of
recognition” to “legal” societies only, even if at the risk of sacrificing reality.

To attain this ideological goal, it is noteworthy that Hart's theory attributes no
power-conferring rules to the primitive societies. The reason for this, he says, is
because the rules of such socisties are too primitive to be called law. They may
therefore be called ““primary rules of obligation”” or simply rules of custom. Obvio-
usly, by admitting that the “rule of recognition®’ is a customary law ruls, Hart would
thereby be investing the “primitive”” colonial and excolonial societ’es with legal
power with which their teiling masses could challenge the legality of capitalism.
It was therefore of the utmost importance that the ““rule of recognition” should
remain, at all costs, a secondary power-conferring rule, out of reach of the ~primi-
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tive societies”. It is for this reason - and this explains the essence of Hart's theory -
that Hart avoids calling the ~“rule of recognition”.a customery law rule For, by
ensuring that the “rule of 1ecognition” remained a “legal” rule, Hart, willy-nilly,
ensured at the same time the exclusive legal domination and security of the “‘new™
“capitalist order, and provided neocolonialism with a legal guarantee.

(c) INTERRELATIONSHIP BETWEEN NEO-NATURALISM
AND NEOCOLONIALISM

It is important to stress that this analysis of the formation and realisation of
law in the capitalist system and the legal mediation of natural law phisosophy
should not be misunderstood as the resuit of the subjective or conscious effort of
the Western jurists and philosophers. On the contrary, it should be understood as
the consequence of the objective connection between intellectual and material
production. *® This means that the ideas, concepts, and theories expressed by the
various jurists and ultimately the result of the objective needs of the capitalist
system, and therefere reflect the capitalist relations of production.

%

Normally, these relations fird expression in'the ideas of the ruling classes of
society, °C butitis the jurists who, as a result of the division of labou, are assigned
the cult of these ideas. The jurists then employ abstract ideas ot ““ideal formula™ to
give the ruling ideas the form of universality, and represent them as the only rationat
and absolutely valid ones. Objectively, however, the ideas, concepts and theories
produced by these jurists are nothing more than the ideal expression of the domi-
nant mateiial relationships, grasped as ideas. Conseqguently, the ideas expressed in
the dominant legal theories under capitalism necessatily seek to protect and main-
tain the capitalist relations of production and the dominance of capital. In this way
the intel ectual ideas expressed under capitalism objectively correspond with the
capitalist mode of production,

Accordingly, the ideas of justice, liberty, equality, human rights, etc, expressad
in neo-naturalism are not only determined, conditioned, and moulded by capitalist
social relations, but are meant to serve the capitalist system. This explains, for
instanceé, why the cruel acts of colonialism ate not described as criminal: the
juristic facts that entail the de’inition of what constitutes a crime are determined
by what is considered inimical to the capitalist system. ¢! It follows from this that
when natural lawyers and neo-naturalists talk of justice, rule of law, fundamental
human rights, and the establishment of 2 legal regime of equality. liberty, etc., it is
pertinent,inceed imperative, for us to enquire about whose justice, equality, rights,
etc.. they ate talking about.

The answar, in the light of our analysis, is that it is the justice, equality, and
rights of the ruling classes in the imperialist countries and the exploiter classes in
the neocolonial enclaves who consciously collaborate with imperialism and
neocolonialism to protect the interests of foreign capital upon which their existence
and essence hinges. The dominance of capital in the neocolonies, made possible
through the dependence of the comprador bourgeoisie on and their active col-
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laboration with foreign Gapital, is further entrenched by the most important super-
structural institutions. Among such institutions are the schools, colleges and
universities controlied by the conservative intellectuals whose activities are linked
with, and to some extent determined by the classes they serve or are in collusion
with. This group of the “elites”, 2 addicted to overt and covert psycophancy, co-
operate directly with the exploiter classes in the neccocolonies to perpetuate capit-
alist and neocolonialist ideclogy, through a faithful reproduction of western ideas,
concepts and theories. % It is this fact which makes it conclusively clear that neo-
naturalism is intimately linked wih the history of colonialism arnd neocolonia-
lism - the former providing the lega! and ideological justification for the latter.

CONCLUSION

Increasingly, the dominant legal thought in the Western capitalist nations and
the emergent nations in Africa is being shaped and dominated by natural law
philosophy. Many Western jurists, extolling the virtues of natura! law, have attempt-
ed to shroud the objective reasons for this renewed interest in natural law in mys-
ticism and obscurity. Rejecting their explanations as superficial and unreslistic,
this paper has attempted to penetrate into the sociz! content of the juridical form of
capitalist social relations in order to analyse and bring out the essence and im-
plications of the revival of natural law.

As our analysis reveals, after the collapsé of the colonial empire of capitalism,
although the essence of imperialist colonial policy remained unchanged, there was
a need to disguise it in order to adapt to the change in the relgtions betwesn the
imperialist powers and their ex-colonies. This led to the modification of the old
methods of colonialism, and the evolution of new strategy. tactics and manosuvres
to camouflage the old policy of enslavement and systematic plunder and pillage.
The introduction of new forms for modern capitalism paved the way for and
characterises the new era of capitalism - neocolonialism.

Qne of the mos important methods typical of neocolonialism is the creation of
various new forms for the export of industrial and finance capital. Consequently,
attention is continuocusly focussed on this or other economic aspects of neoco-
lonialism, to the neglect of other aspects. Though such emphasis is supreme and
understandable, it is our belief that it would be committing a grave error if we
allowed the supremacy ot economics to shadow or obscure the vital and cecisive
role that law or legal theory has played in justifying, consolidating.maintaining and
preserying neccolonialism.

It should be understood that the dominance of foreign capital and the other
forms of foreign control which have become so peivasive im our societies
are carried out within alegal framework which reinforces capitalist dominance and
control. Such alegal framework, we have shown, is fashioned out of and supported
by neo-naturalism. Hat's theoty, for example, significantly reve.ls that neo-
naturalism doés not only reinforce a distorted, abtreviated and attenuated under-
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etanding of our colonial experience and heritage, but it also attempts to down-
:grade our legal culture and to impose the hegemony of Western capitalist egal
culture upon us. Together with the active collaboration and collusion of the com--
prador bourgeoisie and-the conservative efities in our societies, this ensures
foreign legal control, which facilitates the dominance and control of capital inour
neocolonial societies.

The neocolonial character of neo- ,-naturalism is not enly shrouded in mystlc:sm
and obscur.t.es, but is subtly bedecked with abstract theotetical formulations. To
discever the essence of such theories and expose the link between them and
neocolonialism, we have to cut across the theoretical tenets and abstract fegal
categories. This calls for a critical and scientific analysis of law and the sociology
of law ; for, as a major step towards the total liberation of the toiling masses of the
third world, it is important to understand the legal implications and to expose the
legal as well as other methods of neocolonialism, so as to ensure that the struggle
against foreign domination and control is waged from all possible angles.
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Provisional Military Government
of Socialist Ethiopia
PANEL DIVISION OF THE SUPREME COURT

Criminal Appeal No. 1569/74
Hamle 30, 1977

Judges: Ato Assefa Liben

Ato Abebe Workie
Kegnazmach Endalew Mengesha
Ato Alemayehy Haile

Ato Dessalegn Alemu

Appellant: Diriba Abolte (from prison under escort) appeared.

Respondant: Public Prosecutor Mohammed Siraj (Head of the Prosecution

Section of the Supreme Court and Panel Division) appeared.

‘Re: Concurrent offences and concurrent sentences.

DECISION

Diriba Abolte was charged for having committed two different offences, After

hearing both charges under two _separate files, the High Cout sentenced him to

1.

fifteen years’ rigorous imprisonment (in criminal file No.27/72) for com-
mitting plunder and acting as a co-offender in the murder of Eshete

. Woldeyes, contrary to Atticles 32/522 (1) (a) of the Penal Code ;

death (in 'criminal,ﬁle no. 341/72) for killing Private Yigezu Tekle and
committing plunder contrary to Articles 32 (1) (a) /522 (1) (a); 668 of
the Penal Code.

Diriba Abolte lodged separate appeals against these two judgements; and,

1.

foracting as a co-offender in the murder of Eshete Woldeyes and committ-
ing an act of plunder, theé Supre me Court mitigated the penalty in criminal
appeal no. 1067/73, and sentenced him to ten years’ rigorous i imprison-
ment as of the date of his arrest;

for murdering Private Ylgezu Tekle and commnmng an act of plunder
the Supreme Court commuted the death sentence to ten years’ ngorous
imprisonment in criminal appeal no. 1569/74.

Diriba Atolte has now appeared in consequence of t}*e petition he submitted

on 21/1 0/76 (E.C.), statmg as follows:

Though the judgement passed on me states that my term of imprisonment

" shall commence to run as of the date of my arrest, there is no refarence in criminal
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appeal no. 1569/74 to the actual date of my arrest. And, on account of thia omis-
sion, the Prison Administration has put me in trouble. Thus, since there is evidence
in the other file (criminal appeal no. 1067/73) which proves the factthat | was
arrested on 15/11/71 (E.C.), | submit that it be communicated to the Prison Admi-
nistration through a letter upon confirmation.

The Public Prasecutor was orderad to give a reply to Diriba Anbolte’s applica-
tion. and he made the following submission:

-Although Diriba has stated that he was arrested on 15/11/71 {E.C.}.in criminal
fite no. 27/72 the High Court has mentioned 5/1/71 (E.C.)as the date on which his
arrest took place. Neither of the files of the Supreme Court mentioned this fact.
Hence, let the police officer who investigated the case be ordered to produce
evidence that settles this question:

-The death sentence was pronounced by the High Court after the Public Presecutor
had submitted a record which shows that the accused was sentenced to fifteen
years' rigorous imprisonment. Thus, it looks as if the High Court imposed the
dedth sentence on the appeliant on the grounds of the said record ;

It was after separately reviewing the appeal lodged against the fifteen years’
imprisonment judgement that the Supreme Court reduced the sentence to ten
years (rigorous imprisonment):

-Likewise, it was by separately reviewing the appeal lodged against the death
sentence that the Supreme Court commuted the death sentence ot ten years’
{rigorous imprisonment) ;

-And, it was owing to the fact that the two files were not presented jointly even at
the Supreme Court level that the separate sentences were pronounced.

Having thus explained the matter, the Public Prosecuter asked the Court to
add up the two ten-year imprisonmeant sentences and punish Diriba Abolte with
twenty years’ rigorous imprisonment. In support of his request, the Public Prose-
cutor submitted the following legal arguménts:

-Although there is no provision diréctly applicable to the issue, the provisiorn which
is of nearest pertinénce is Article 191 of the Penal Code. This provision applies
when concurrent offences are committed, and the offender is punished for anly
one of the offences, and later it is discovered that he also had committed other
offences.

-When concurrent offences are committed, the sentence has to be assessed in
accordance with the provision of Article 189(1). This article is also applicable to
this kind of situation. The bases for the assessment of the sentence in such cases is
the maximum penalty provided by the law for the most sérous offence, and not the
one determined by the court for such offence:

<Had the judgement rendered by the other division of the Supreme Court been
presented to the Panel Division, since the offence reviewed by the other Division
entails a higher penalty, i.e. the death penalty, the Panel Division would have
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applied Articles 191 and 189 of the Pena! Code and, since the sum of the two
sentences is below the death penalty, it would have imposesdl twenty years® im-
prisonment by adding the ten-year imperisonment sentence imposed by ntse!f to the
ten-year imprisonment sentence imposed by the other Division :

-lf thereis no otheralternative provided by law and, as | have explained, if, had the
judgement of the other Division been presented to it, the Panel Division would’
have imposed twenty years’ imprisonment by adding up the two ten-year im-
prisonment sentences, there is no reason why the two sentences should not be
added up if such fact is discovered later, The adding-u p of sentences imposed for
different oftences is a matter of mathematical calculation, and cannot be viewed
85 an imposition of a new penalty :

- Besides, cdnsidering the fact that the appellant acted as a co-offender in the
murder and plunder when anti-revolutionaries raided and plundered the town of
Kachise, the impositicn of twenty years’ iraprisanment may probably be too tittle
but will not be too much. net only in the eyes of the law but also in the light ofa
moral judgement.

The Public Prosecutor then requested that a fetter be written to the Prisan
Administration .after verification of the date of appellant’s arrest, also indicating
the penalty that he shall serve : i.e. twenty years’ rigorous imprisenment.

Since his request for a date clarification letter had first been made in an
ordinary way, Diriba Abolte was offered the opportunity of presenting his objec-
tions to the Public Prosecutor’s legal contentians. His objection was that the High
Court tried the case separately, but the Supreme Court gave its judgment after it
considered both files; and that the fact that the High Court sentenced him to
tifteen years’ imprisonment first, and later on condemned him to death in the
second file, shows that, since the two sentences cannot be executed separately,
the decision was made with a view to ¢onsolidating the penalties hence, pursu-
ant to this decision, he was sentenced by the Panel Division of the Supreme Court,
to serve a total term of ten years’ imprisonment only.

The decisions rendered against Diriba Ablote on the two files give rise to
the issue of whether the penalty was fixed according to the principle of concur-
rence, as Diriba maintains it to be, or whether they were fixed separately.

From the first (sic) decision of the High Court, we learn that arequest had-
been made by the Public Prosecutor of the High Court for consideration of the
first decision of the High Court as an aggravating ciroumstance, However. since
the two offences were committed on the same day within an interval of two hours,
and the two charges relating to these criminal acts were filed after Diriba Abolte
was arrested on 11 Hamle 1971, it was not possible to invoke one of the decisions
for the purpose of aggravating the sentence to be imposed for the other one,
‘Nevertheless, the Court had passed the death sentence for the second charge
roithout explalnlng whether its judgement was swayed either by the first sentence
w by the concurrent nature of the offences.
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“The Supreme Court sentenced the appellant to ten years’ rigorous imperison-
ment after hearing the appeal lodged against the first charge. Owing to a lack of
proper disclosure of the existence of a decision given by another division of the
Supteme Court, the Panel Division passed a separate sentence of ten years’ im-
prisonment, after hearing the appeal lodged against the second charge. These
being the circumstances in which the decisions were given, we do not accept
Diriba Abolte’s allegation which states that the Panel Division sentenced him to
ten years’ imprisonment for the second charge after considering the first ten-year
imprisonment sentence passed by the other Division.

" We find it appropriate to know what the Prison Administration shall do if itis
notified only of the fact that the decisions passed by both courts were rendered
separately, and that the twe criminal acts were committed on the same day.
Lisutenant Abera-Mengiste, head of the Prison Administration Section, answered
the question forwarded by the court on the above point as foliows:

~\We shall make him serve twenty years of rigorous imprisonment by adding
up the two ten-year decisions given in the two files; and he shall also be considered
as a recidivist and shall not be put on probation.”

* As has already been indicated above, Diriba’s case involves-the question of
not only making known the.date on which his term of imprisonmem\ has begun to
run for the second offence, but also of determining the total length of the sentence
that he has to serve for the two files (sic).

As the criminal acts referred to in the two files were committed on one and
the same day, and Diriba Abolte was charged and convicted for the second offence
after he had already been arrested and detained for the first offence, this situation
calls for examination of the following issues : Should he serve only one ten-
year sentence for both files (sic) instead of two sentences, each of ten years?
Or should the two sentences be added up and he be punished with twenty years’
of imprisonment? Or, is there a third choice ? If our 1aw has no answer 10 these
questions, would it amount to imposing a new sentence previously undecided,
should the court make a ruling based on any of these alternatives ?

if a court, without being made aware of the fact that someone is a convicted
prisoner, tries such a person for a different offence and passes judgement against
him, how should the sentence be executed ? Our penal law does not answer this
question. However, the Court cannot refrain from considering the issue on the
mere grounds that there is no law that deals with this question.

" On the other hand, we cannot brush aside the question by saying that matters
of executing sentences are within the jurisdiction of the Prison Administration,
for the Prison Administration is empowered to execute only what is decided by a
court: Furthermore, since the reply the Prison Administration gave to the question
forwarded by the Court as to what it would do if confronted with this case has no
regal basis, the Court thinks that it is appropriate to entertain the case, and to issue
directives concerning the execution of the sentences as it sees fit.
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The crimina!l acts that Diriba Abolte committed on one and the same day
within an interval of two hours constitute the grounds on which the two sentences
were pronounced. Two different charges could have been framed against him for
these acts; and, had the Public Prosecutor received the facts at one and the same
time, he would have prepared concurrent charges against Diriba Abolte and the
sentence would have been assessed pursuant to Article 189 of the Penal Code.
Should the Public Prosecutor, due to lack of awareness of the situatian, frame
different charges for the two offences at different times, and a decision be made
on one of the charges ahead of the other, the court which conducts a hearing en
the second charge shall determine the second sentence in accordance with
Article 191 of the Penal Code, if it is notified of the first decision. As enunciated
by Article 191, the punishment to be imposed in such instances shal} be deter-
mined in accordance with the principles set out in Article 189 of the Penal Code.
The grounds for determining a penalty pursuant to Articles 189 and 191 are such
acts as Diriba Abolte was said to have committed. The only reason that precluded
the direct application of these Articles to Diriba Abolte’s case was that he was not
charged concurrently with the offences in the firstinstance ; and, even after he was
charged separately the existence of this fact was not duly disclosed - in this way
pracluding the possibiliy of determining the second sentence having regard to
the first sentence. The Court is thus leit with no other alternative than to give
directives applicable to such situations. As has previously been mentioned, the
provisions that have close refevance to Diriba Abolte’s case are Articles 189 and
191 of the Penal Code. Accordingly, we hold that the directives to be issued must
be drawn up by interpreting these articles.

It has already been said that the penalty applicable to the situation described
under Article 191 shall be determined in pursuance of the principles laid down.in
Article 189. Of the two offences Diriba Abolte is said to have committed, the more
serious one is that act he is said to have committed contrary to Article 522 of the
Penal Code, which is referred 1o in criminal file no. 1067/73. In criminal appeal no.
1569/74, he was convicted for violating Article 3(2) of the Special Penal Code
Proclamation No. 8/74 ; the peanity prescribed for this offence is less severe than
the death penalty prescribed for the first offence.

It was the Sixth Division of the Supreme Court that heard the appeal lodged
against the charge framed under Article 522, and imposed a sentence of ten years’
imprisonment. If we take this sentence of tan years’ imprisonment as the basic
penalty provided for the most serious offence, had the case which was heard by
the Panel! Division been presented to the Sixth Division, the penalty would have
been determined taking into account this ten years' imprisonment judgement as
the basis, and, in the language of Article 189 (1) (b), the court would have”
imposed a penalty exceeding by up to one- -half of the basic penalty”’. Mathema-
tically speaking, the penalty that Diriba Abolte deserves will thus become fiteen
years® imprisonment. One of the restrictions on determining the highest penalty
for soncurrent offences is that part of Article 189 {1) (b) which we quoted Above.
Accordingly, we have rejected the request made by the Public Prosecutor for-an
imposition of twenty years’ imprisonment, contrary to the said restriction.
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We have delivered this explanation of the judgement, holding that Addis
Ababa Prison Administration shall execute the judgements given against Diriba
Abolte in both files by making him serva fifteen years’ rigorous imprisonment, as
we explained above. Since the two sentences have been imposed by reason of
the commission of concurrent offences on one and the same day, we have not
sustained the Prison Administration’s opinion which states that Diriba Abolte shali
be considered as a recidivist who committed another offence while serving a
sentence or after fully serving a sentence for a previous offence, and thus shall not
be put on probation. We hold that the question of putting him on probation should
be considered as in any other case, taking into account the behaviour that the
prisoner shows while in prison and the fulfilment of other criteria.

_ We order that a copy of the decision be sent to the Addis Ababa Prison so that
it shall execute the sentence in accordance with this decision. '

This decision is given by the Panel Division by majority today, the 3oth of
Hamle, 1977 E.C.

Dissenting Opinion of the Minority

_ We, Abebe Worke and Dessalegn Alemu, the judges mentioned in the second
and fifth lines, have not agreed with the decision given by the majority concerning
the interpretation of the law and the langth of the sentence Diriba Abolte must
serve. In our opinion the decision that should have been given is the following:

Diriba Abolte was charged with two different offences. For one of the offences
the High Coeurt sentenced him to death and for the other one it sentenced him to
fifteen years’ rigorous imprisonment. On appeal, the Supreme Court commuted
the death sentence to ten years’ rigorous imprisonment and reduced the fifteen
years’ imprisonment sentence to teén years’ rigorous imptisonment. Both of the
sentences were to commence running as of the date of his arrest.

When the sentences were imposed against Diriba Abolte by both courts for
the two offences, nothing was said about aggravation or consolidation of the psna-
Ities. When it was decided that Diriba Abolte be imprisoned for ten years, the
sentence was to commence running as of the date of his arrest. However, the date
on which he was arrested has not been specified in one of the judgements. Thus,
the present argument arose when Diriba Abolte petitioned the court to refer to the
other file and notify the date of his arrest to the Prison Administration.

Though the file shows that the date on which he was arrested was 11 Hamle
1971, the Public Prosecutor was ordered to state his opinions because of the fact
that Biriba Abolte was charged with two offences.

In his reply the Public Presecutor stated that the issue raised by this case was
not one of stating the date of appellant’s arrest, but rather it was one of adding up
the two sentences. Consaquently, he requested the court to add up the sentences.
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The Fublic ‘Prosecutor further stated ... though there is no provision which
directly applies to this case, Article 191 of the Fenal Code, which has close re-
levance to this case, should be referred to, and decision be given in accordance
with .41t 189.” .

As clearly pointed out by the Public Prosecutor, thete is no provision in the
Penal Code which covers this situation. The Ethiopian Fe=zal Code was not drafted
in such a way as to cover this situation. This Court was not abie to find relevant
cases decided previously on similar issues. Though previous judgements are not
_binding, they might have been helpful for purposes of research, if the:e were any.
We have also consulted some cades of other countiies, but we were not able to
find a provision that deals with this issze. Aiticle 5 of the French Penal Code,
which is the basis for the interpretation of this concept, provices that, unless itis
clearly .,tated in the judgement, sentenees shail run concuriently and not con-
secutively. Articles 50-53 of the Penal Code of the Republic of China, and Sec-
tions 35 and 36 of the Federal Criminal Law of the Soviet Urion, provide that,
where another offence is committed before a sentence impaosed in a piior judge-
ment is fully served, the sentence to be |mposed later shall be added to the pre-
vious sentence; butinsuch a case the penalty shall not exceed a specified period.
However, Article 53 of the Fenal Code of the Republic of China clearly provides
that, where an accused is sentenced for more than one offence, the penalty shalt be
consolidated in accordance with Article 51 of the same Penzl Code. Furthermore,
the method of consolidating the sentences shall be assessed by the same method
as the method of assessing the penalty when they are decided simuitaneously, or
as if the first judgement was known when the second judgement is given.

We have no similar provision under Ethiopian faw. On the other hand, as can
be seen from some werks of research, unless it is clearly stated in the judgemernt
that ane sentence shall commence to run before (sic) the sther sentence is fully
served, the sentences shall ran concurrently - see Columbia Law Review, vol.
25/1925, pp. 671-672. This may not be difficult, particularly when the cffences
are tried together ; or even if they are not tried together, if the court which cecides
the second offence is aware of the first judgement. The Ethiopian law follows this
principle, too. Howaver, under Ethiopian law, as in others, a problem arises when
two decisions are given at different times due to unawareness of the existence
of the first judgement, and the court is requested to give an explanation about the
exocution of the sentences.

Research work conducted on the question of consolidation or non-consolida~
tion of sentences shows that the issue is reselved differently by diffe;ent cowts, or
even by different divisions of the same court, However, all of them agree that,
unless itis clearly stated in the judgement that the sentences shall run consecutively
they shall run concurrently. The research contained in Criminal Law Review (1958)
p. 174, supports this view, too. This view is also supported by another work of
ressarch contained in the 1962 issue of the same Journal ¢pp. 490-91).

Thus, when we come to the Ethiopian Law, and consider Diriba Abolte’s
petition on the one hand, and.the objection and request made by the Public
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Prosecutor on tie other, we fully agrée with the statement of the Public Prosecutor
which says™... There is no law which covers this situation.” However, the Public
Presecutor has stoted that the provision which has close relevance to the case is
Article 191 of tre Fenal Code. He said that this article provides that the offender
shall nct be punished more severely than if all the offences had been tried together.
For t-e determination of the sentence, it refers the matter to Article 189 of the
Fenal Coce. Thus, he asked that, even though the two chargés were not joined,
since Diriba Abolte committed the offences on one and the same day within an
irterval of two hours, the court should assess the penalty pursuant to Article 189
of te Fenal Coce, and impose twenty years of rigorous imptisonment. One cannot
agree wth this contention, for it raises many other questions.

What Article 191 provices fof is that, where, after an accused has been con-
victed and sertenced fcr an.offence, it is discovered that he has also committed
anathar offe 1632, tha naw 521t31ce shall be assessed in a manner such thatthe of-
fender will not be punished more severely than if all the offenceés have been tried
togetter. In such a situation, Article 191 refers the matter to Article 189 (1) of the
Fenal Coce for t~e assessment c f the sentence. Article 188 (1) states that in such
a situztion w e should follow the rules of aggravation. In addition to this, Article
189 (1) provides that whenever such a situation arises, the penalty should be
aggravated. The manner of aggravating isthat (1) the penalty for the most serious
offence shall be imposed first, and (2) if the court thinks it fit, it may increase the
penalty by up to one-half of the penalty provided for the most serious offence.

The Public Prosecutor has said that, when the law says the penalty provided
for the most serious offence, it is referring to the maximum penalty-fixed by the
law, and not to the one determined by the court. However, the minority has re-
frzined f.om expressing its view on this point.

WEen t-e judgement passed by the High Court against Diriba Abolte was
altered in ¢ iminal appeal no. 1563/74, it was said that Diribe Abolte shail be
punished with *ten years’ rigorous imprisonment as of the date of his arrest,”
Likeivise, when the judgement given by the High Court was &ltred in criminal
file no. 1067/73, it was said that he shall be punished “with ten-years’ rigorous
imprisonment as of the date of his arrest.” So long as the two judgements are of
this status. it would e difficult to come to a conclusion based on unfulfiiled hypo-
theses, and to say that, had one of the judgements been known, the penalty would
have been more severe. The two judgements were given by the Supreme Court.
in de‘ault of = provision that says such action should be taken if it is discovered
later that two final judgemerts aré given in different files, we fail to see aveason for
annuling the two sertances and imposing another one. In order to add up and
aggravate tiie pena’ty pursuant to Article 189 of the Penal Code, there should be a
clear provision similar to thatin Article 191, If there is no provision similar to Article
191, and if we judges of our own discretion apply the principle laid down under
Article 183, it would amount to applying a provision similar to Article 191 as if it
exists. And thus, it will amount to annulling the previous judgement, and replac-
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ing it with another judgement, since the date on which the penalty shall commence
to run has been determined.

What the Public Prosecutor argues is that, had the Court known of the exi-
stence of another decision when it imposed the second sentence, the Court would
have merely added up the sentences: and this would not amount to imposing a
new penalty. However, we do not agree with this opinion. Even if the penalty
determined for the first offence is known, this Division cannot know what pe--
nalty the court would have imposed for the second offence. And if it cannot know
the penalty what it will impose will be different from those given in the two deci-
sions. And this will amount to imposing a new penalty. On the other hand, as the
Division is an appellate one, it'is not possible to know whether or not it would
have returned the file to the High Court to assess the penalty again. The;efore,
since what the Courts would have done is not clear, we the judges who have
expressed the minarity opinion have not accepted-the Public Frosecutor’s argu-
ment. In our opinion, accepting the public prosecutor's argument is the-same as
giving a new judgement and imposing a new penalty. And since this would amount
to violating the principle of double jeopardy, or autrefois convict and autrefois
acquit, which are contained in Articles 2, 3, and 60-63 of the Ethiopian Penal
Code, we have chosen not to agree with the majority opinion.

If two or more offences are committed by one person, and.if, by mere chance,
the charges are tried and decided at different times, and if the reason for rendering
such decisions is the Public Prosecuter’s failure to disclose to the court the exi-
stence of the other decision, or if by mistake the court ignored this fact after itwas
disclosed to it and determined a different and separate. penalty for the second
offence, so long as the two decisions have specified the date on wkich the sente-
nces shall commence running, we, do not see any grouiids:for altering the sen-
tences, other than ordering their execution in accordance with the decisions. We
are of the opinion that, other than agreeing that the sentences sheall be served
concurrently, the penalty cannot be altered to twenty years in acceptance of the
Public Prosecutor’s-argument.

The officer we called from the Addis Ababa Prison Administration, has told us
that, if the Administration receives two decisions, they will execute them by add-
ing the terms of imprisonment and they will also consider the priséner as-a reci-
divist and, consequently, theywill not put him en probation.

Commenting on this, Diriba Abolte has said that a prison administration
camnot be asked to give a legal opinion, since its duty is to merely execute what is
decided by courts. The mincrity finds it difficult to accept the opinion expressed
by the representative of the Addis Ababa Prison Administration. Where thers is a
clear law,”we da not think that one can give such a ready-made opinion. The
question of putting the prisoner on probatlon is also an issue that cannct be
ignored. We are of the épinion that the prisoner should be put on probation when
he fulfils other conditions.
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For all these reasons, we have not agreed with tie decision of fifteen years’
imprisonment passed by the majority, and thus have expressed our minority
opinion.

Thus, we hold that, since Diriba Abolte was arrested on 11 Hamle 1971 for
bcth charges, only this fact should have been communicated to the Prison Admini-
stration t) execute the semtenees pursuant to the above opinion. We think that it
will be useful if the current Law Revision Committee is notified of the deficiency of
the law on this point.



Assessment of Sentence in Cases of Concurrent Offences

Entailing Loss of Liberty:

A Case Comment on Criminal Appeal No 1569/74

By Negatu Tesfaye *

In criminal appeal no. 1669/74, repo:ted in this issus of the Journal, the court
was faced with the question of goncurrent offences: and the issues raised were

(1 How should sentences be computad in cases of concurrent offences?

(2) Where an offender is convicted for having committed concurrént
offences and has been sentenced to separate fixed terms of imprison-
ment by different courts or different divisions of the same court, how
should the sentences be executed ? ) .

(3) Would it amount to an imposition of a new penalty shoul< a court
aggravate the sentences passed in the situation ststed under (2)
after execution of the senténces has begun? :

»Concurrence”, as defined in Article 82 (1') {=) of aur Penal Coce, are of two
types : material and notional. o

Material concurrence exists when an offender successively * commits several
offences. Whether the successive offences are of the same or different nature and
whether they are committed against the same person of different persons does not
make any difference. Thus, if D rapes Y'and subsequently takes her gold necklace
by force, he commits concurrent offences of different nature against the same
person (i.e.Y) in violation of articles 539 and 636 of the Fenal Coce. Similarly, if
D assaults A and performs sexual intercourse with B's wire, he comm’ts concurrent
offences of different nature {i.e. assault and adultery) against dif’e ent persons
{i.e. A and B) in violation of Articles 544 and 618 of the Penal Code, respectively.

In cases of material concurrence it is also possible that the successive acts
done may all contravene the same criminal provision. Such will be the case if, for
example, D repeatedly 2 steals goods from P, or performs sexual intercourse with
A's and B's wives. In both cases the successive acls done contravene the
same criminal provision (i.e. Art. 630 in the former casse, and Art. 618 in the latter).
tn the former case the concurrent offences are committed against the same person
(i.e. P), while in the latter case they are committed against differant persons (i.e.
A and B).? : .

Concutrence also exists when an offender violates several criminal provisions
by only performizg a singie act. This kind of concutrence is known as *notional
concurrence”’. )

In case of notional concurrence, the offender’s single act simultaneously con-
travenes several criminal provisions. This is the case if D, with intent to kill A, sets
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fire to A’s house in the middle of the night while A is deep asleep and, as the
result of the fire, A and A’s girl friend, who is asleep wrth A and of which factD
is not aware, suffer ser:ous’bodrly injuries. In this case, D has performed only one
act, but this single act simultaneously contravenes two different criminal provisions
i.e. Article 488 and 27/522 of the Penal Cede.

If a person commits concurrent offences as explained above, how should he
be charged and sentenced? :

The Criminal Procedure Code provides that, where the police investigatien
" fite discloses that an accused has committed concurrent offences, the public
prosecutor must prepare a single charge containing different counts, and each
offence so charged must be described separately. 4 And, unless-it is likely that
the accused will be embarrassed in his defence ( in which case the court shall
order the charges to be tried separately), all the charges will be tried together,’

" 1f !l the ¢harges ate tried toggther, it may not be difficult for the court to
assess a sentence for the concurrerit offerites, provided the acucsed is convicted
on all er some of the counts."However ‘a problem may arise if the charges are

‘tried separately by different courts or'even by-different divisions of the same court.
This is because our Criminal-Procedure Cede does not say anything as to which
court or diyision will assess the final npenalty in sush situations.® .

Cenerally speaking, in the case of concurrent offences’ whkere more than
one penalties are_prescribed, different.methods are used, to assess sentences.
These are cumulation, absorption, and aggravation.

Under £61e laws,” the court haé power to impese cumulative sehtences

o convictior “of sévéral’offences charged separately or on separatée counts’ef

thé same chargé. In such a tase the imprisonmerit¥of one’dffence coniménces

at the termination of imprisonment for anether. Under suchi a system, if an accused

118" ¢onvicted, say for theit, arsan, rape, common wilful-<injury, and fobbery,-and
*senténced to afixed term of imprisonment for each offence, e.g.’three years for
theft, eight years-for arson, severi years for rap8, two years for common wilful

injury, and ten years for rob_bpry, he will serve a currrulative sentence of thirty

years, of |mprrsonment

Ch the other hand, thereare some 1aws which provide for « absorption »°3
_{According to this'method, the sehténce impased for the most serious offence
absorbes thespenaltiesto be imposed for the'less serious offences. In our example
above, ‘assumihg Tobbery is the imost serious ‘offence ( it is the most serious
uhcer ourlaw ) of all the » ffences that the accused corhmitted, the penalty imposed
for robbery, i.e. ten years imprisonment, absorbes the penalties to be impdsed
for the other less serious offences, o - P

"‘However, the€e ‘two sentence-calculating methods seem to have short-
comings. In the case of cumulation, in which one sentence of imprisonment
c6rimencés atithé tefmiristion of andther, the rehabilitative purpose of punishment
is‘dofoatéd. Since thé accused:will- be"imprisoned ® “for a-longer period tlian that
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which is necessary, this frustrates any plan of treatment for rehabilitction. Such
exceptional length ef cumulated senterices led one writer to declare them
“inhumane” not because they are "“undeiserved or unjust”, but because they do
not conform to “contemporary standards of humanity”. 1° Indeed, it will be unrea-
listic to say that a psrson found guilty of any crime be imprisoned for one hund-
red years.,

Absorption does not seem to be a sound approach either. This method cannot
satisfy the pteventive and retributive purposes of punishment, which still play a
significant role in criminal law, eventhough these concepts do not appear to con-
form to “contemporary: standards of humanity”. Absorption usually results in
lighter sentences, for one or more offences will, in effect, be left unpunished. And,
considering the dangerous criminal disposition of the offender, this may nct be
effective to prevent him from committing other similar crimes in the future. More-
over, society’s sense of justice may not be satisfied, for the offender will be seen
to havé been sentenced without receiving his dese:ts. Even when considered in
the light of the rehabilitative purpose of punishment (which is the most import-
ant one), such a short time of imprisonment may not be adequate to provide
the offender with the necessary reformative instruction, should longer periods
than usual be required. ’

The third method, whieh to some degree seems a tompromise of the two,
is aggravatlon Under this method of santence computatlon instead of piling up
prison terms or completely disregrading punishments preécribed for ce.tain offé-’
nces, the penzlty. provided by law for the most serious offence will be imposed
first, and then, in appropriate cases, aggravated. However, there are restiictions
on the extent of aggravation. The restrictions that the court shall usually be bound
by are two.

The first one is that the court may not exceed by more than one-half the
“basic¢ penalty’~‘prescribed for the most serious offence. This means that if, for
instance, the basic penalty prescribed for the most serious effence is seven years
imprisonment, the court’eannot, in aggravating the penalty for the conCurrent
offences, exceed this penalty by more than one-half, i.e. by three-and-a-half years.

The sécond one is that, thé court may not, when exceeding the basic penalty
by one-half, go beyond the general maximum fixed by law for the kind of penalty
applied. In the above example, if the general maximum for the kind of penalty is
ten year, the court may not go beyond this limit. Thus, it may only exceed tt.e basic
penalty by three and not by three-and-a-half years -

n the history ef our criminal law, the cumulatlon and abscrption methods
were used during the period when the 1930 Penal .Code was in force. ! Under
the 1958 Penal Code (which s still in force), absorption is completely dropped
out, and in its stead the aggravation metkoe has been adopted for assessing-a .
sentence for serious concurent offences. However, the cumulation method is still
retained for assessing a sentence for concurrent petty offences. 2
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- As regards aggravation of penalties entailing less of liberty, Article 189 of the
Ethiopian Penal Code provides as follows:

(1)  Incase of rhaterial 13 concurrence of offences (Art.82(a)), the court
shall determine the penalty on the bases of the general rules, set out
hereafter, taking into account, for the assessment of the sentence,

. the degree of guilt of the offender;

(3)° Where capital punishment is provided for one of the concurrent offe-
nces, this penalty shall override any other penalties entailing loss of
liberty : ) .

{b) In case of several penalties entailing loss of liberty being concurrently
applicable, the court shall pass an aggregate sentence as follows:
It shall impose the penalty deserved for the most serious offence and
shall increase its length taking into account the provisions of the law
or the concurrent offences; it may, if it thinks fit, impose a penalty
exceeding by half the basic penalty,without,however,being atle to go
beyond the general maximum fixed by law for the kind of penalty
applied.

Furstant to sub-art. (1) of this Article, if an accused is convicted of having
committed concurrent offences, and capital !4 punishment is provided for onie of
the concurren offences, the court may, if, taking the degree of guilt of the accused,
itis of the opinion that . he deserves cédpital punishment, impose this penalty which
shall override any other penalties entailing loss of liberty.

Thus, if D rapes Y and subsequently murders her in cold blood, he will be
.charged under Articles 589 and 522 of the Renal Code concurrently. Since one of
the concurrent offences committed by D, i.e., homicide in the first degree,.entails
capita! punishment, the court may, if it thinks that he deserves such punishmént,
pass this penalty against D which shall‘override the penaity prescribed for the
rape. !5 In the cases falling under Art. 189(1) (a), our courts.may not have
difficulties in assessing penalties. But a problem arises when they assess the
_penalty under Art. 189 (1) (b); and the problem seemis to be connected with the
meaning of thé term “basi¢ penalty”.

Pursuant to Artisle 189 (1) (b), where several penalties entailing loss of
liberty are concurrently applicable, the court “shall impose the penalty deserved
for the most serious offence and shall increase its length taking into account ....the
concurrent offences’”. To increase the length of the sentences, ““the court can, if it
thinks fit, impose a penalty exceeding by half the. basic penalty, witheut,
however, being able to go beyond the general meximum fixed by law fort he
kind of penalty” 1¢ (emphasis supplied).

The term “basic penalty’’ has been translated into Amharic to mean the “maxi-
murn penalty prescribed for the most serious offence”. In the English version, this
term seems to be ambigudus. However, in view of the Amharic version and of the
sources of this Article, 17 there is no doubt that the words refer to the maximum
penalty-prescribed by law for the most serious offence and not to the one fixed
by the court. The Aniharic vérsion, which must prevail over the English and French
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versions, clears the ambiguity by stating it as the “maximum penalty prescribed
for the most serious offence.”” It is obvious that it is the law which prescribes the
maximum and the minimum penalties whithin which range the court is at liberty
to fix the penalty. In the case of homicide in the second degree, for instance, the
Ype'nalty prescribed by law is from five to twenty years’ rigorous imprisonment.
While the minimum penalty for this offence is five years' rigorous impriosonment,
the maximum is twenty years. The court does not have the power to determine a
minimum and maximum p‘enalty for an offence. These are fixed by the law.

" in Criminal appeal no. 1669/74 the majority *® held that the basic penalty is
the penalty that the court fixes for the mest serious offence. Hdwever, stch hold-
ing is erroneous, particularly in view of the ¢lear provision of the Amharic version,
which the court was supposed to follow. : o ‘

In the case of concurrent offences, if the-court thinks that the length of the
sentence must be increased beyond the maximum period provided for the most
serious offence, it may do so, provided that such increase does not-exceed it by
more than ane-half and does not go beyond the general maximum fixed by law
for the kind of penaity applied. ‘ . :

Let us illustrate this with an example. Suppose D is charged with arson (Art.
488), robbery (Ait, 636), and homicide in the second degree (Art. §23), and is
convicted of the first two offences. Of the two offences D is convicted of, robbery
is the most serious. ** Thus, in assessing t~e sentence for the congurrent offe-
nces, the court considers only robbery,.and fixes.a hypotietical penalty for this
offence in the same way as it would do if D was convicted only of this offence
and then increases its length, taking into account the other offence. If the'court
decides that D must be punished. with ten years' rigorous imprisonment for the
robbety, it may then increase its length, taking into consideration the other offence.
In increasing the !ength of the sentence, the court may simply confine itself to
imposing the maximum penalty prescribed for robbery, i.e. fifteen years’ rigorous
‘imprisonment, or exceed it by adding to the ten years.up 10 one-half of this basic
penalty, i.e. seven and a half years: and sentence D to seventeen and ahalf years’
of rigorous imprisonment. If, however, the court thinks ‘that D deserves the
maximum penalty prescribed for robbeéry in the first place, then, by taking into
account the other offence (i.e. arson) it can increase its Jength by exceeding. this
maximum penalty by up to one-half and finally sentence D totwenty-two-and-a-
half-years' rigorous imprisenment. However, the court cannot, at any rate, go
beyond this limit.

If, in the above example, D is-convicted of all the offences he is charged- with,
the court first fixes the penalty for the homicide and then increases.its length,
taking into consideration the other concurrent offences (i.e."arson and robbery).
Howaever, in this particular hypothetical situation, the court cannot exceed the
basic penalty by half. If it.does; it will go beyond the general maximum fixed by
law for this kind of penalty, i.e. twenty-five years. *° Hence, since the coult is
prohibited from going beyond this ganieral maximum, it can only exceed the basic
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penalty by five years’, and sentence D to twenty-five years’ rigorous imprison-
ment.

This holds true where the accused is charged and tried by the same court for
all the concurrent offences. But there may be instances where separate charges
could be prepared and filed to different courts or different divisions of the same
court.

This may be done by mistake or pursuant to article 116 (2) of the Criminal
Psocedure Code. Hence, a problem may arise when executing the sentences,
where each court or division may convict the accused and assess a separate
sentence for eacr%?{fence.

Ifthe case is one of retrospective concurrence (i.e. where an offence committ-
ed concurrently with one or several other offences is discovered after the said
offences have been tried), the court assesses sentence in accordance with the
provisions of article 189 of the Penal Code, so that the ofiender may not be punish-
ed more severely than if all the offences had been tried together, 2! In such a
case, the new sentence shall be assessed having regard to the sentence already
imposed, and shali run concutrently with the sentence already passed. 22 In other
words, the new sentence is deemed to have started running as of the date the pre-
vious sentence started to run. If, for instance, D was convicted for committing
fraudulent mistepresentation in violation of Article 666 of the Penal Code and
sentenced to two years’ simple imprisonment,and later it is discovered that he had
also eommitted another fraudulent misrepresentation prior to his conviction, the
court shall assess an aggregate senténce equal to that it would have imposed had
both offences beemdjngezhe: 1f the court would have imposed three years’

T T———
rigorous imprisonment for both offences, had it known ofsuch facts, it now pro-

nounces such sentence, and this new sentence shall be deenied to > have starfed
running as of the date the previous two years” sentence had started running.

However, difficulty of execution of the sentences may arise when an offender
is tried, convicted, and sentenced to separate fixed terms of imprisonment by
different courts ot different divisions of the same court, How should such sentences
be executed ? Should they run concurrently or consecutively? Or should the
court, in such a situation, fix an aggregate .penaity, taking into account all the
concurrent offences, and having regard to the sentences already imposed ? if it
should, would it amount to an imposition of a new penalty that was not passed
previously, and to violation of the principle of double jeopardy or autrefois aequit
and autrefois convict? '

With regard to these questions, the common law position is that, unless the
courts ordered that the sentences should tun consecutively, they would run
concurrently. Cnce the separate sentences have become final, it seems that it is of
no relevance whether or not the courts were aware of the concurrent nature of the
offences at the time of sentencing.

On the other hand, there are some laws whueh provide that, if such a situa-
tion arises, a new sentence that takes the cencurrent offences into account shalibe

fixed In the same manner as in the case of retrospective concurience. 23
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However, there are many laws, including ours, which do not provide clear
solutions for such questions. And, in default of such clearlegal provisions, it would
be appropriate to fill this loophole with analogical judicial interpretation.

Chapter 34, section 10, paragraph two of the Swedish Penal Code, and
Article 53 of the Penal Code of the Republic of China, provide that where separate
final sentences are imposed by courts for concurrent offences, a new sentence
that will take into account the concurrent offences shall be determined in the same
manner as in the case of retrospective concurrence, i.e. asin the case where allthe
concurrent offences are tried together, These two penzl provisions do not exempt
the offender from serving an aggravated sentence. Neither do they expose himto a
more severe penalty than that which he would have received had all the offences
been tried together. “

There does not seem to exist any satisfactory justification for exempting the
offender from serving an aggravated sentence in such a situation. Had all the
concurrent offences been tried together, the offender would have received an
aggravated sentence. Similarly, had one of the concurrent offences been discover-
ed after the offender has been-canvicted and sentenced for the other offence {s), 24
a new sentence would have been assessed, having regard to the sentence already
imposed, so that the offender might not be punished more severely than if al! the
offences had been tried together. If this is the position of the law, why should
there be a distinction between retrospective concurrence on the one hand, and,
on the other hand, a situation where separate final sentences are imposed by
mistake or due to unawareness of the commission of the concurient offences?

This commentator does not see any justifiable distinction between the two
situations that would warrant a less or more severe penalty than that which ths
offender would have served. had-all the offences keen tried together. Thus, it is
submitted that our courts should assess a new sentence having regard to the
sentence (s) already imposed, and the new sentence should be deemed to have
started running as of the date the previous sentence(s) had started running.

Therefore, as regards this issue, which was raised in criminal appeal no.
1569/74, the majority opinicn was correct in holding that Article 191 of the Penal
Code should apply by analogy.

Om the other hand, the minority considered the fixing of a new sentence.as
violative of the principle of double jeopardy or autrefois acquit and autrefois
convict. However, the minority opinion did not eleborate in what respect such a
determination of a new sentence which would take ali the concurrent offences
into account, would violate such a principle.

The principle of double jeopardy or autrefois scquit and autrefois convict
applies in a situation where a personis to be charged and tried for the same offence
of which he had already been convicted ot previously acquitted. But this is not the
issue in the hypothetical situations we raised hereinabove (nor was itan issue even
in ¢riminal appeat no. 1569/74). In these situations, the trial and copviction had
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already taken place. It is true that separate sentences had been determined for
each of the concurrent offences. But the guestion is how should such senténcg_s
be executed?

Our penai law does not provide for either cumulation or absorption of pean-
Ities. What it provides is that, in cases of concurrent offences, whether tried to-
gether or separataly, there shall only be one aggregate penalty for all of them. Thas,
if, for any reason, the courts were unaware of the concurrent nature of the offences
and passed separate sentences for each offence, it seems reasonable and approp-
riate to assess a new sentence that would take into account all the concurrent
offences, so that the offender will not be pu‘nished less or more séverely than if
all the concurrent offences had been tried together. And the court which should
have power to determine the new sentence should be the one which tried the most
serious effence.

However, in criminal appeat no 1569/74, the issue “How should the two ten
years” sentemces be executed ?°” was not one that could have been solved by fixing
a new sentence, for the issue was not ane of aggravation. This commentator is of
the opirion that both the majority and the minerity have erred in treating this ques-
tion as aggravatton h

Ia the High Court, two separate charges (i.e. criminal file nos. 27/72 and 341 [72)
wers broughtagainst the appellant. In criminal file no. 27/72, 2* the appellantwas
charged under Penal Code Articles 32/522 (1) {2), and was convicted and sen-
tenced to fifteen years’ rigorous imprisonment, although, on this charge, he could
have been sentenced to life imptisonment or death. In criminal file no. 341/72, 2°
he was charged under Penal Code Articles 32(1) (a)/668/522 (1) (a), 27 and was
convicted and sentenced to death. The two charges show that the appellant com-
lmltted both offences on one and the same day wnthm an interval of two hours.

In criminal file no. 341772, the conviction and sentence took place after the
appellant had been sentenced to fifteen years’ rigorous imprisenment on & separ-
ate charge (criminal file no, 27/72). Just aiter conviction but before sentence, the
public prosecutor disclosed to the court that the appellant had also committed
another offence for which he was sentenced to fifteen years’ rigorous imprison-
ment, and asked the court to imposé the maximum penalty provised by law forthe
second offence. This fact shows that the High Court was aware of the concurrent
nature of the two offences 28 at the time when it passed sentence for the second
offence (criminal file no. 341/72), which means that the new séntence was de-
termined in accordance with the provisions of Article 191 cum Article 189(1) (a)
of the Penal Code.

Thus, althoughthe High Court did not say anything as to whether it considered
the other offence as an aggravating circumstance when it-imposed capital punish-
ment, it would be'reasonable to assume that it did. Moreover, éven if we assume
that the Court @id not take the eatlier conviction and senterice into conSIderation.
itwould not have maée any differance whatscever, for the court was of the ‘opinion
that the accused deserved sapital punishment for the second offence. Therefore, as
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the appeilant argued before the Supreme Court with respect to criminal appeal no,
1569/74, since the two sentences imposad by the High Court could not be execut-
ed together (i.e. the offender could not be imprisoned for fifteen years first and
then be put to death), the latter sentence, i.e. the death sentence, would have
overridden the earlier one, had it been affirmed by the Supreme Court.

However, since the conviction and sentence took place at different 29 times
on the two charges, the appellant was forced to lodge separate appeals against
both judgments of the High Court. While the trial was pending before the High
Court on ctiminal file ne. 341/72, the Sixth Division of the Supreme Court was
reviewing criminal appeal no. 1067/73, which was an appeal lodged against the
judgment given on criminal file'no 27/72, After due consideration of the file, the
Supreme Couit affirmed the conviction under Penal Code Aiticle 522, but fuithey 3¢
mitigated the sentence from fifteen years’ to ten years’ rigorous imprisonment. This
Division wae not aware of the commission of the other offence when it gave judg-
ment on criminal appeal no. 1067/73. 3%

After the Sixth Division gave its judgment on criminal appeal no. 1067/73,
the Panel Division of the Supreme Courtreviewed criminal sppeal no. 1569/74, 32
altered the conviction from Penal Code Article 522 to Aiticle 3(2) 33 of the
Seecial Penal Code Proclamation no. 8/74, and sentenced the appellant to ten
years’ rigorous imprisonment in accordance with the piovisions of Articles 113 (2)
and 195(2) (b) (ii} of the Criminal Procedure Code.

Thus, in view of the above.facts, one can reasonably assume that the Panel
Division knew, or at least should have known, that the issue in criminal appeal no.
1569/74 was che of ret-ospective concurrence. However, aithough the file shows
that the appellant was convicted and senténced for another offénce committed
on the same day within an interval of a couple of hours, the Court said that it had
not been~duly”informed of this fact. This statement cannot be justified in view of
the fact that the Appellate Court should have inquired as to what conviction and

" sentence was being referred to by the statement. 34

Even assuming that this fact was~ duly” told to the Panel, and that it was aware
of the conviction and sentence passed by the Sixth Division, how should have it
assessed the sentence in criminal appeal no. 1569/7472

In criminal appeal no. 1067/73 the appellant was convicted for homicide in
the first degree under Article 522, The penalty prescribed by the lawfor this offence
is either life-imprisonment or death. These penalties cannot be aggravated. 3%
instead, where the law provides one of such punishments for one of the concurrent
offences, they shall override any other penalties entailing loss of liberty which are
{or may be) imposed for the concurrent offences.

In criminal appeal no. 1067/73, although the appellant was convicted under
Article 522, he received a mitigated sentence of ten years' rigorous imprisonmest
instead of life-imprisonment or death. This reduction was made in accordance
with the provisions of Articles 79 and 184 (b) of the Penal Code. In other words,
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the court first sentenced the appellant to life-imprisonment and then, taking into
consideration the extenuating circumstances stated in Article 79, it mitigated the
penalty in accordance with the provisions of Article 184 (b). After this was done,
the Panel Division reviewed criminal appeal no.1669/74 and, after consideration
of the file, altered the conviction from Penal Code Article 522 to Article 3(2) of the
Special Penal Code Praclamation No. 8/74, and sentenced the appellant to ten
years” of rigorous imprisonment.

in view of this situation, had the Panel been aware of the conviction and
sentence passed on criminal appeal no. 1067/73, what should have itdone ?Could
it have imposed the maximum, penalty for the offence, i.e. fifteen years’ rigorous
imprisonment, and order that the sentences run cancurrently, or could it have
aggravated the penalty in accordance with the provisions of Article 181 cum
Article 189 ? The commentator is of the opinion that the court could have done
neither, It could have not done the former for the simple reason that the law does
not authorise it to do so. Neither could it have done the latter, for the penalty
prescribed for ane of the concurrent offences is of the kind stated under Article
189 (1) (a). which shall override any other penalties entailing loss of liberty. In
such a situation we cannot talk of aggravation, Thus, in cases of concurrent offe-
nces where the law provides either life-imprisonment or capital punishment for
one of them, the other concurrent offencess may have bearing only on the extent
of mitigation. Hence, although criminal appeal no.1569/74 was irrelevant to the
determination of the sentence in criminal appeal no. 1067/73, it might have been
relevant to determine the extent of reduction of the sentence. It seems that, had
the Sixth Division been aware of the Commission of the second offence, it would
probably not have gone to the lowest limit in reducing the penalty. However, we
have also to bear in mind that even the existence of such an aggrévating circu-
mstance might not have prevented the court from considering extenuating circu-
mastances and reducing the penalty to the lowest limit provided by Article 184.

Therefore, in this particular case, the court should have held that the penalty
imposed for homicide in the first degree under Article 522 overrides the penalty
imposed for the armed uprising under Article 3 (2) of proclamation no.8/74, inst-
ead of increasing the penalty in aceordance with the provisions of Article 189(1)
(b), which was not applicable to this case.

CONCLUSION

In the case of concurrent offences entailing loss of liberty, the penalty should
be assessed in accordance with the provisions of Penal Code Article 189(1) (a-b).
Where the law provides life-imprisonment or death for one of the concurrent
offences the accused is charged with, these penalties should override the other
penalties entailing loss of liberty. In other cases, the penalty has to be assessed in
accordance with the provisions of sub-article (1) (b) of Article 189.

This commentator Is of the opinion that, in this particular case, the court erred
in helding that the ~basic penalty’” is the penalty that the court fixes for the most
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serious offence, instead of the maximum one provided by law for such offence.
Such a conclusion, this commentator thinks, is unwarranted in view of the Ambharic
versien, which the court was supposed to apply to this case. Italsa erred in holding
that Article 189 (1) (b) is the ane which applies to this case for the assessment of
the penalty.

However, it must be clear by now that, since one of the concurrént effences,
i.e. the one charged in criminal appeal no, 1067/73, entails a minimum of life
imprisonment, the penalty would have been assessed pursuant to Article-189(1)
{a), had the two charges been tried together. And, even'if the two charges were
tried separately, the same provision would have been applied for the assessment of
the penalty, by virtue of Article 191 of the Fenal Code. However, in the latter
case, the coutt could have not done anything otherthan convict the appellant
under Article 3 (2) of the Speciai Penal Code.

\tis clear that Article 191 does not fully cover the situation raised by the two
decisions: Although the problem raised by this case could have been solved by
holding that the penalty imposed for the homicide in the first degree under Article
522 would override the penalty imposed for the armed uprising, the court was
misled by the analogical situation described under Article 191 of the Penat Code.

Thus, in order to avoid such types of ambiguity, it would be appropriate to
include some provision in the Penai and Criminal Pracedure Codes in orderto
govern the situation raised by this case.

This conmentator hopes that the Committee authorised to revise the Penat
and Criminal Procedure Codes will consider the situation, and include a provision .
to bridge this gap, for example, a clause similar to paragraph two of Chapter 34,
Section 10 of the Swedish Penal Code.
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7.

12.

®Lecturer in Law, Addis Ababa University.

1n a ¢25¢ of material concurrence, there should necessarily be successive (i.e.several) acts,
if ths nat i3 00'y on2 a1l violates only one criminal provision, despite the fict that the act
was committed against several persons (¢.g.T steals A's ox, B’s cow and C’s horse from the
field whare thzy were grazing), the offender will be tried only for one offence.

The severa! thefts commitled by D ogainst P must have been performed with renewed
criminal intersion, as stated in Article 61 of the Penal Code. I, however, D’srepented
acts of stexling good: from P were performed with the “same initial eriminalintention...
and aim=d o' ashizving the sam: purpose’’,i.e. unlawful enrichment (as for example
D might hove intended to teke, sy, five sacks of wheat from P’s barn. ~nd on five occasions
he took five sacks of wheatfiom P’s barn), they will not be conidered as concurrent
offences, but constitute only oaz offence. See Art. 60(2) of the Penczl Code.

But note that, in both cases, the sucees<ive offences must have been committed before the off-
eader was convicted nndseatenced for any one of them. 1f the offender was convicted and
s2atznszd for the lirst o ¥enss peior to the commission of the next offence, the case willnot
be concurrence but recidivism, Residivism exists when conviction z.nd senterce seperate the
commision of two offérices, ' :

Crim. Proc. C. Art. 116(1).

Criminal *roc. C. Art. 116(2). If the offences are committed at diffcrent times and have no
connection, it secems appropriate to erder scparate trials, so taat the zecused mey not
eacounter difficulties in hisdefence. In cidentally, note she difference tetween the Ambaric
and thz Eazlish varsions of this sub-article. Acsording to the Ambharic version, it is
mandatory o try caasairent offences togsther, but in the English version it is optional,

Even when the coaciucreni offences are tried consecutively rather tham in a single trial, how
shou'd the accused be seatenced ? Should all sentencing be deferred until the lest trialis con-
gludea the Criminzl Proc:dure Code does not answer these questions. Thus, in view of the
sentence assessuent method provided by law (i.e, Pen. C, Art. 189), it seems reasonable to
defer senfe.riag until the last trialis concluded. And the court which must have sentencing
power shou:d pe the one which tries the mest serious offence.

For examp'e, under the common law when an offender is convicted for concutrent offeces
the judae 311 order acamyalative penalty by adding up the sentences imposed fos coch offénce.
Howaver, maltiple sentences are construed as running concurrently, unless the sentencing
judge husstated othsi wise. Also, when the offences arise out of the stme trensaction (i.e. com-
mitted on th2 same ocsviion or as part of a single enterpiise), the sentences shall run concur-
rently and not consesutively. See Sol Rubin, The Law of Climinai Correction, (St. Paul, Minn.
West Publtshing Co., 1963), p. 415; and Sir Rupert Cross, The English Sentencing Systent
(Lendon, Butter~orths, 1981), p.100.

See, for example, Section 35 of The Federal Criminal Law of the Soviet Union.

This is, howaver, without prejudics to releasing the acoused on parole, a practice which is
widely followed in the common-law countries.

See Cross, cited above at note 8, p, 102,

Article 42 of the 1930 Penal Code of Ethiopia provides: *If 2 man who has committed crime
of many different kinds be accused at on¢ time of 2l the crimes he has committed, though
according to the law a case shall be taken agzinst him for each separate crime, from these cri-
mes of which he i> acsused he shall be punished for the chief one as laid down by the law and
not for each separate offence. . . . The punishment of those who bieak an unimportent l2aw shal
be assessed by adding up the penalty for each offence, but the period of the punishment shal

not exceed two years'’.
See Pen C. Art. 725. The reason why the cumulation method is retzined for such offences

seems to bz that, since the maximum penalty provided bylaw is arrest for three months
(See Pen. C. Art, 703(1)), this will not be too long even when cumutated.
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3 [noast of nationa; concurrencs azeravacion of the penalty is discre ctionary and may be ardersd
rivs pronly ffwhere the offender’s d"lbﬁl‘atﬂ and.caloulated disregard for the law Jusqﬁes aggrava-
tion”". However, note thatin casesexpresslv prov\ded by W_hv (Arz 63 (7)) aoeravanon is man-
datory. See Pen. C. Art. 192, BRSO
Lt MIINN
4. Logically speaking, this should also mclude lec lmpnsonmcm

13- - Some persons may think that this is absowption. However, they have to bear in mind that, in

-+’ case of life imprisonment and capital punishment. we do not talk of either cumulation nor

«1 & absorptien, nor even.of aggravution, for that matter, for the simple reason that a person can-

=d? ¢ not either be imprisoned beyond hislifetime nor be executed more than once.

B

’s.  The Amharic version sa.y> “by up to one-half” instead of by half'"". The,practical effect of
such warding in the two versions of the Code s that, il the English version is applied, the basic¢

#T popalty witl nécessarily alivays be increased by half, in a case where increase of the length of

" the sentence is judged applicable. Butif the Amhacic version isapplied, an inciease of the basic -

7‘ ¥ penslty by half need not necessarily be applied, for the Amharic ver:ion states shat the court

. exceed by “up to one half”’; it may be increased by less than one-half.
S5m0

170y =Ses Attxde 68 (1) of the Swiss Pena! Code and Phillippe Graven,4n Infloductien to Ei‘his‘oisn
‘>PermlLaw (Addis Aba¥a, Faculty of Law, M.5.1.U., 1965), p. 258.
e e
i 'rhe sainority d;d flot say anything on this point. On the,other hand, the public prosecutor
-2 was cosrect in argniag that the basic penalty is the maximum penclty provided by law for the
most serious offence, and not the snalty fixed by the court. However, he eared ia asking the
-.aagi >, court to cumulate the sentences. . .

" Themximam p:m.liy pr ovided Wy law for this offeass is fifteenycars rigoraus imprisonment

' =
"" while it is ten year rigdrous imprisonment for arson,

PO
#0- 5% Acsording to Pen. C Art. 107, “ngorou’s simprisonment”™ mormally extends fiom one to
(S} twenty five years. w4

2+ See Pen. C. Ast_ 191(1).

22- Pen. C. Art. 191 (2).

23 See, for example, Art, 53 of the Penal Gode of the Republic of China and chapter 34, scction
10, paragraph two of the Swedish Penal Code.

2+.  However, note that if the offender is convicted for some of the concurrent offences and senten-
ced in accordance with the provisions ef Pea. C. Art, 189 (1) (b), the court may not impose a
new sentence if another offence committed concerrently with the other offences is discovered
later, unless the fater offence is the most serious one.

2% Thisfile was opened on 13 Tekimt 1972,

»
o

This file was opzned on 1] Sens 1973, which coafirms the assumption that this effence was
discovered later, after the trial had already started on criminal file no. 27/72.

3¥. Note that the public prosecutor erred in citing these articles against the accused. Conszdenng
the facts of the case, he shouid at teast have cx:ed article 637¢2) of the Penal Code.instéad of
these Adticles, particutarly, as the High Court pointed out in its judgement it was gbvious
that Artigle 668 had no appit.ation to this case at ali. '

- Incidentally, when the two charges were tried and gecided, the presiding judge was the same
person. v

2. While crirmsnal f1le no. 27/72 was decided on 10 Hedar 1973, crimizzl file no, 341/72 was de
vided on 27 Meskerem 1974, after almost a year.

0. This was a further reduction of the penalty, because it was by way of mitigation that the High
Court reduced the punishment from life to fifteen years’ rigorous imprisonment in the frist
place.
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33.

[
g

RO

This appeal was decided an 23 Sene. 1974, c:

. Thiswas ananpeat lodgzd against the High Court’s judgement givert on criminalfile no. 341/72

This Special Penal Code Article provides for rigotous imprisonment not exceeding fifieen year
for voluntarily taking part ina armed uprising ajainst the Goverament.

The statzmzat submitted to th: cdurt by the Public Prosecutor states as follows:

-«The second azsasad; Dirida Abolte; hat previously baen coavicted by this same Court in eri-
minal file no. 27/72 and senténced to fifteen years’ 1igorous imprisonment for Killing Eshete
Woldeyes together wiih his accomplice on the same day he committed this offence, i.c.on 13
Ter 1969 within an interval of hours, i.¢. at 6:00 p.m. Hence, since he is a recidivist (sic) the
publicprosecutor asksthe couri tor 2fer to thisfile, and impose the maximum penalty prescrib-
€d by taw for the offence he is now convicted™.

35.1: . One may say that life-imprisonment can be aggravated by altering it to death. However, w

AN

i

S

have to bear ia mind that this cuanot bé done under Article 189 of the Penal Code, Purusan
to sub-article (1)@) of this.provision, the court can impose capita! punishment only if ihe law
provides such punishment for one of the concurrent offences, Even if the law provides altern-
ative penalties, such as life-imprisonment or death, for the most serious concurrent offcnce,
thecrartazelaot nxcaisarily proaounc: the dzath sentence on the mere grounds that the aceu
sed is convicted of having committed concurrent offences. I such a cate, it is also possible
to pronounce life-imprisonment instead of death. And, once such 4 sentence is pronounced,
" jtéinnotbe altied to death uiless, of course, the convicted person committed another offence
* punishable by death, o ualessit is later discevered that he had also committed another offe-
"“nge punishable by death, priot to his@onviction.
We hivealso to note thatin criminal aspzal no. 1067/73, theappeliant had been convicted
Article 522 of the Penal Code, whose violation entailsgither lifeimprisonment or death. Butin
“ander criminal appeal no. 1569/74, he was coavicted under Article 3(2) of the Special Penal
Cod ewhich eatails rigorous imprisonment not exceeding fiftéen years. This means that

179 peither the Sixth nor the Panel Division of the Supreme Court was empowered to alter the

sentencefixed under Article 522, when itlater convicted the appeilant. under Article 3(2) of
the Special Penal Code Proc, No, §/74.
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" The case’was adjourried on the request of-both parties to settle their dispute
out of court by conciliation and to submit the result to the Court when' they had
come to'an dgreement. Since the parties have now ififormed the Couit that they
ha%e not reached amy agteement, we have given the following decision, after a
caxefu{ cor~51derat|on of the case’ = :

Decision

The appellant htad instituted an action in the Awraje Court against his flances,
the'latter's father and mother jointly. The ground of the action is a breach of the
contract of betrothal without any reasonable ground. Theappellant had demand-
edthe return of presents received by his fiancee, and the payment of Birr 1050.00
as compensation for the expenses-and the moral prejudice he had suffered. The
Awrsja Cotirt had decided in favour of the plamtlff for the paymerit of Birr 1050 0C
and the return of the presents by the present respondem

The mother of the ﬂmt defendant agamst whom the judgement was passed
had appealed to the High Court against this decigion. The High Cou'tkad quashe:i
the, Judggment of the Awraja Court and remanded the file back ta the iatter
basing its decision en Art. 723(1) for re- trial by family arbntmtors

We o ourpart have eéxamined the case carefully. The High Court had quased
the judgement of the Awrajz Court, Teasoning that & breach of & contract of be-
trothal should be submitted arid decided in the firstinstance by the family arbitra-
tots. It had based its decision on the provision of Art. 723(1). This Article provides
that disputes arising out of a betrothal or a breach of betrothal shall be submitted
to the arbitration of the personswho were the witnesses to the contract of betro-
thal. But the scope of application of this provision should be seenin relation to
the purpese of family arbitration and the provisions stipulated under Chapter 2 of
‘the Civil Code concerning betrothal. The law provides that cases concerning mairi-
age should be submitted inthe firstinstance to the family arbitrators. The aim of the
law in providing this is to deter the easy dissolution of marriage, to make the
‘necessary effort to settle the confhct of persons who have agreed to marry each
other, andto reconcﬂe the dxsputmg spouses, and if there is nosuccessin reconci-
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ling them, it is to keep the family secret within its own circle. We failto accept
thet this aim is fully applicable to those who have agreed to marry each ether
but have not yet established a family. The betrothed have only agreed to marry
each other but have not yet established a family. Because they have not yet esta-
blished afamily, there is no family secret that should be kept from being cpen 10
the public. If the.e is any secret at al}, it is not of such a nature that should be
given weight. Betrcthal can be assimilated with contract but not with marriage.
Eecauce betrcthal is more cortractual in character, it cannot be taken as a
well-established social inz¥tution, and it cannot be sajd that any dispute arising
out of bet-cthal should always be submitted in the first intance to the family
arbit-ators, This can be under stood from the previsiens of Arts. 573(2) and 576.
In relstion to a breach of Betro tha! and compersation for the moral grejudice it
entails, Art. 573(2) provides that, in establishing the ameunt of the indemnity
and who is_qualified to require &, the Court shall have regard to iocal custom.
And A:t. 576 provides that all actions based en breach of betrothal shall be
barred if not instituted within ene year from the day when the betrothal has been
broken. As provided ander Ait. 573(2), itis the Court and not the family arbitra-
tors which is given power to determine the amount of the indemnity and who
is qualified to require it. The use of the word ~actions” in Art. 576 indicates
that disputes arising eut of betrothal may be instituted in court in the first ins-
tance. What is to be submitted to the family arbitratorsis a petition, and not an
action. If all disputes arising out of betrothal were to-be submitted in the first
instance to the family arbitratars, using the word Court under Art. 573(2) and
selecting the woxd actions under Art. 576 would have been unnecessary. But
when we say this, we do nst mean that all disputes arising eut of betrothal can
be submitted, or shall be submitted to the Court. So as not to render Art. 723(1)
a useless provision, it should be interpreted in a way that it may not conflict
with Arts. 573(2) and 576, making a clear identification as to the content
of the’ d:spute arising out of betrothal, and as to what remedy is required, is
necessary sefore going on to the merits of the case. if the request of the party-is
against ti.e refusal of the'cther patty to conclude marriage, and the former is seek-
ing reconciliztion so that theit contractof betrothat would continue tobe sffective
(in otherwaords, if it is a request for an attempt to recencile them so that they would
ke able to conclude their marriage), undoubtedly-such acase should be submitted
in the first instance o the family arbitrators;in accordance with Art.723(1).But if
the request is for the payment of expenses incurred, the return of presents and
payment of compensation for moral prejudice because of the other party’s breach
of a contact sf betrothal without good cause, there is no reason why such a case
may not be submitted in the firstinstance to the Court. We do not think sucha
case should be submitted to the family arbitrators. The request relates to the
breach of a cor.t.act without good cause. There is no request for recongciliation, nor
is it to bring the pa ties into agreement so that they would conclude the marriage,

in the case at hand ‘the financee of the appellant had prewously made her
position clear: she does not want to conclude marriage with the fermer. The
appellart’s rtequest too is not for reconciliation and for the conclusion of marriage
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with her. He requested the payment of the expenses he incurred, for the return
of the presents and for the payment of compensation for the moral prejudice he
suffered because his fiancee and her parents Lreached the contact of Letrcthal
without good cause. There is no reasen why such a case should be submitied to
the family arbitrators. In the case at hand, it is the mother of the fiancee and not
the latter who is found responsible or the breach of the cont'act of bet-cthal and
against whom the decision was reade for the payment of the expenses and the
compensation for the moral prej idice the appellant suffered. The |.tigat:on between
the appeilant and the mother of his fiancee who is the present responcent relates
to the paymert of money. So, for what reason shou'd such a case be submitted to
the family arbitrators ?Therefcre, the decision of the High Court which quashed th e
Awraja Court's decision by stating that the dispute of the pastes should ke first
submitted to the family arbitrators is nct found proper, and is thus queshed. We
hereby order that the Righ Court proceed wit the cubstance of the case and give
the decision it finds appropriate. A copy ofthis decisisa should be sent to the
High Court, so that it shall act as decided.






INTERPRETATION OF CODE PROVISIONS
A CASE COMMENT ON CIVIL APPEAL NoO. 1202(73

By Worku Tafara*

In Civil Appeal No. 1202/73 reported in this issue, the Supreme Court by misi-
nterpreting Ait. 723 (2) (reproduced he:eunder) 1eversed the cecision of tre High
Court which, in a case appealed to it from the Awr. ja Court, had he'd that couts
pursuant to Art. 723 (1), lack jurisdiction 1o ente tain, in the first instance, a claifn
for damages for breach of a contract of betrognal, Looked at casually, t'e care fe-
solves a simple question of procedural law as to who has jurisdiction over a dispute
of breach of a betrothal contract: the courts? or the family rabit ators ? When
ooked atin mare depth, however, it involves issues of much mote importance, and

‘isrelevant ta standing rules of interpretation of code provisions, which call for some
comment.

In this latter aspect the case raises at least the following three consecutive
questions:

1. Wasrasolt to interpretation of Ait. 723(1) necessary, in view of the
demonstrable clarity of the provision?

2. Was the interpretation offered in t-e judgement sound, considering
the basis on which it was made ?

3. Istheresultarsived atdesiratle, on th.e basis of the Court'sinterpreta-
tion of the provision ?

This comment will attempt to answer these questions in the orcer they are
presented as briefly as possible.

Itis a standing rule of interpretation that, where t-e words of a code provi-

sion (or law) are clear, there is no room for applying any principles of interpreta
tion.1

It follows from this that a code provision or any law requires interpretation
only when it is ambiguous, silent, contradictory or unreasonable.? Aut. 723(1),
which the Court subjected to interpretation in this case, has none of these
defects,

Book Il Title IV Chapter 9 of the Civil Code differertiates between t!.e jurisdic-

tion of courts and that of family arbitrators, as regards the categoty of disputes
arising from a betrothal egntract, Arts 722 and 723(1) assign speci.ic disputes for
‘the cognisance of courts, and other disputes forthe cognisance of family artitrators,
as follows:

.

YAssistant Professor, Faculty of Law, Addis Ababa University,

'G. Williams,l.earnblg the Law (Sth edit., 1954), p. 87.

*G.Krzeczunowicz, “Statutory Interpretation in Ethiopia™, J.Eth. Law, Vol. 1 (19€4), pp. 315-132
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Art. 722. Only the Court is competent to decide whetker a betro-
thal has been celebrated or not, and whether such betrothaiis valid.
Art. 723(1). Disputes arising out of a betrothalor out of éreach of
a betrothal shall ke submitted to the afbltfafIOn of the persons who
have been the witnesses to the contract of betrothal {emphasis
adced.

The import of the contents of these two provisiens is crystal clearrWhere the dis-
pute relates to the very existence of the validity of a betrothal.contract.it is to be pre
sented to and reselved by the courts and the couits enly. Where the dispute is onany
other matter invelving betrothal, includinbg breach of a betrothal contract, it is to
be presented to and resolved by the family arbitrators. Wherever the | egtslatorhas
interded to derogate from these otherwise clear provisions,it has done so expressly.
1t is, for instance, provided that the Court may exercise jurisdiction over disputes
designated to family arbitrators when the arbitrators fail to make their decision
within a reasonable time.® and on appeal in restricted situations.” 4 Ctherwise, the
tourts are barred from exercising jutisdiction over suits, of which tl"e present caseis
a suitable example, the cognisznce of which is expressly or implicitly precluded.”
In view of the foregoing, therefore, there was ne compelling reason to resort to
interpretation to establish the meaning of Art. 723(1).

The Court, hswever, by juxtaposing Art. 723 (1) with Ants 573(2) and 576,
hzs seen a contradiction between the former and the latter provisions, and has
found it necessary fo interpret the otherwise cleat provision of Art. 723(1) in the
light of these latter two prowssons

Ait. 573(2) states, ~'In estabhshmg the amountof indemnity and who is qL:t!med
for requiring it, the Court (emphasis added) shall have regard to local customs”,
and Art. 576 statés, ~Al actions (emphasis added) based on breach of betrot-
hal shall bs barred if not instituted within one year frem the day when betrothal has
been broken.”’

Tre Supreme Court reasoned that the use ef the word Céurt in Ar. 573 (2)
and tie use of the word actions in Art. 576 signifies that cou:ts too can exércise
“jurisdiction over disputes arising out of betrothal contract, despite the express
designztion of jurisdiction to family arbitrators by Art. 723 (1). Had it not been so,
it is emphasised by the Court, the words ~family arbitrators” would have been used
in lieu. ef the word _,ceurt”, and the word “petiticn” would have been used in lieu
of the word “action”. This reasoning seems to be based on the mistsanslated English
toxt of the code. In the official Amharic text, the word ~courts” in Art. 673.(2) is
translated by the word £ F¥ meaning judges.andsnet ¢LL L rmeaning.courts The
original French text also uses the word ~judge” in lieu of the word ~court”. This
being the case there is no real contradiction between Art. 573(2) anhd Art, 723(1).

3Eth. Civ. Code Aw. 737.
4Eth, Civ. Code Art. 736. : :
“*Pth. Civ. Fro. Code Art. 4, L Ll vt
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The instriction given in*Article 573 (2) is-addressed to.the tribunals or judges of
both family arbitration and thé courts. The family arbitratcrs:will apply this provi-
sion while exereising their jurisdiction on such cases in the first instance, and the
eourts will appiy the same provision when exercising their appetlate jurisdiction.or
;urlsdrctmn in the first mstance m the restrictad situations authorised by law.-?. it
. e s
> The reasoning made by drawing dtstmcuons between the_phrases ~bringing
action” (Art. 576), ~submitting disputes” (Art. 723(1)* and submitting petitiom™
(ATt..727) is also riot tenable. The Court's reasoning here is that family.arbitrators’
entertain ~petitions,” AfLFJ ~and not ~actions, 1t *The uesof the word ~actions”
in‘Art. 576 therefore indicates that disputes over breach of betrothal contract can be
brought befére the courts in the first instance. It is submitted that these phrases are
often interchangeably used, and they mean one and the same thing. i.e. presenta-
tion -of claim. When a person who claims to be entitled to obtain a divorce seeks
"divorce, for instance, his claim is identified as a ~petition for divorese”, irrespective
“of whether he presents his claim'to the family arbitrators or, in default of family
.arbitfasors, to the Court. On the otker hand, the werd ~petition™ is ts our knowledge
never used for claims of damages, even when the claim:is presented to-family
arbitrators. If these phrases have any relevance towards the designation of any-
thing otherthan presensation of claims , then they might designate the nature ofthe
.claim rather than the forum authkorisedto e_ntertain it. e W
fasi Even af we were to say there is conhadlggon between the wording- of ‘Art
1573(2) and Art.576 on the one hand, and of Art. 723 (1) on the cther, the former
provisioms cannot be used to aiter the clear medning of the latter prmnaton The
gformor two provisions, juxtsposed with Art. 723(1) have nothing to sdy abouwt
jurisdiction. Art. 573(2) dsals with the menwer of assessment of damages and
_determination of the party entitiod to seek it, Art. 576 merely establishes a peﬂod of
?llmlfahon Ow the othiér hand, Art. 723(1 ) deals with specmc questlon &f who has
jurisdictton on a daspute overa bfeach of betrothal contract if we ‘are to follow the
standing rule of interpretation;’ “Lex specnahs ‘derogaf generalis”, it is the formsr
two' provisions that should be interpreted in the light of Art. 723 (1), when the
question to be resolved by such interpretation is one of jurisdiction, and rot the
other way reund. Thus interpreted, the word ~court” or judge” in Art. 573(2) wilt
have no meaning other than the forum (or judges of the forum) that has jurisdiction
under Art, 723(1), and the word ~actiens™ in 576 will have no meaning other than
presentatiom of the claim befrore esuch tribusals.

These is no disagreement with‘the statement of legislative intent and the pur-
poses of the law enunciated by the Court. As stated by the €ourt, the purposes of
assigning jurisdiction to famﬂy arbitrators is to facifitate reconcitistion and to shelter
family secrets from being publicized. But we cannot fully agree with the statement
of the Court that these purposes will not be served wisen the'relief soughtis one
for the return of ptesents and payment of damages for bréach of a bettéthal cen.
tract. in establishing the cause of the breach of the betrothal contract and the party
responsible for the breach, allegations and counter-allegations may be made.by the
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prospective spouses against each other, and matters better left within the famiby
circle may be exposed-to the public. Also, the possibility of reconciling the parties
thremgh the initiative of family arbitrators cannot be excluded outright in such ca-
ses. Even if we agrea that such possibilities are minimal, and, although wherevere
the law assigns jurisdiction to family arbitratos, the purposes of doing so may not
be fully served, the law does not sease to be applicable unless such applisation
leads to a gressly unreasonable resull. The resclution of. disputes arising
from breach of a betrothal contract by arbitrators will not usually be so unreas-
onable. Indeed, the intention of the tegislator is quite clear. It .is to protect the
family from its very inception to its very end from the possible harms outlined by
the Court. It has for this reason tried to keep the resolution of certain categories of
family disputes {where complicated interpretation of law is not involved), includ-
ing breach of betrothal, within the family circle. Had it not been so, betrothal con-
“tracts would have been covered by the legal regime governing obligations in
‘general, or would have been included in the section of the code governing special
‘contracts. The fact that it is-included within the section of family law indicates that
the famHy in its formative stage deserves the same protection 26 in its latter stages.
The Court’s identification-of betrothal with contract law rather than with the famity
law is, therefore.. not guite in accordance with the way in .which ihe ‘code- is
‘erganized and !egislated. nris e . 4 :

Lastly, if the Supreme Court’s ruling in this case is'to bie followed, ths answéi 1o
the question of who has jurisdiction over a dispute inyolving a breach of betrothal
contract will depend on the type of relief s"ught by the claimant, and oh whether
.the purposes intended to be served by resort to famsly arbitration will be served or
not, rather than on tse clearly expressed allocation of junsdactron made by Art,
723(1) of the Civil Code. This is neither workable or deswable Itis ur-workabls
;.because it puts tke cart before the horse ; Full apprecmnon ‘of thate criteria cannot
be kad before the ad;udvcatrng bodytakes cognisance of the ¢ase and pIeadlngs are
exchanged {tis undessrable because it creates an unnecessary Uncertamty m the
Jdaw, wh:ch will Iead to wasteful procedural contentions. o
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Appeliant:- Mrs. Emma Vakaro
Respondent:- Customs Administration

f1aving examined the case, we have renderag the following judgement.

- Judgement

The appeliant, in her memorandum of appeal, dated Hamle 23/1971, stated
that the Von Vokiado Company had, putstiant to a judgementrencered in aseparate
dispute, paid Birr 14,181.03 (Fourteen Thousand one Hundred Eighty-one Birr)
to the respondent. However, as this judgement was subsequently rever._sgd by an
ad hoc committee established to decide cases pending in the Emperor's court
(Chilot), and the part.es had agreed that the execuition of this judgement should he
transferred to the High Court of Addis Ababa, the appellant had begged the High
Court of Addis Ababa to order the restitution of the money paid by the Compary, in
accordance with Article 249 of the Civil Frocedure Code. The application of the
appeilant was served on the respondent, who raised a variety of preliminary ol;gjéc-
tions, and was also made to submit his statement of defence, in full, on Ter 25/1972.
The main points raised by the respondent in his defence were as follows : According
to Auticle 349 of the Civi! Frodcedure Codé, the appeliant should have instituted
his claim in the Awraja Court of Asmara, and nof in the High Court of Addis Ababa.
There is not sufficient evidence to prove that Emma Vakare has authorized the pr-
esent pleader to actforherinthis Court. The appointmertof & pleader made before
@ notary is ‘not considered valid under Ethiopian Law. The testimony given by the
witsesses in respect to the inheritance and the name of the appellantisso confused

-that it could not be regarded as a sufficientevidence for determining the inheritance,
Withcut producing a document evidencing the fact that she had-inhetited the Von
Vokiado Company, the appellant could not claim. the money deposited by the
said Companry. The relations between the Company and the deceassd spouses
have riot been established. Even if it could.be said that the appellant is the sistar of
£mma Vakaro, and that orié may inheritthe prope:ty of others by reason of relation-
shipe, the succession claim should be dismissed, on the grour.d that there is o
reason why the appellant could, apart from the prope:ty of her sister, inherit the
property of-her brother-in-law, Pierro Padoli, and it stated that it could objectto the
succession. Moreover, the respondent stated that, as the money was deposited by
the company, of its own free will, against a receipt (Model 88}, and as long as
‘this receipt was not szbst'tuted by an appropriate receipt within § months’ period
of time, it could not be used for reclaiming the monay deposited by the Company.
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The appellant’s pleader, on his part, hasstated his responses as follows:
e Y p :

As the issue was related to. reclaiming the money in the light of the decisio
rendered by the ad hoc committee, the respondent should not be allowed to ques-
tion as to the identity of the appellant in this Court. As regards the transfer of the
decree for execution to the High Court of Addis Ababa, the pleader stated that the
transfer was effected at the joint request of the appellant and the respondent, and
that proof to this effect could be feund in the file. With regard to the allegation that
there was confusion inthe testimony of the witnesses and the name of the appellant,
the pleader insisted that the respondent’s argument was unacceptable. Since the
appellant was named and her'pleader appointed on the basis:of the;law of Haly,
the objecticn raised Ly the respondent was groundless. The respondent mighﬁ raise
his abjection to the succession, if he has any objection to make, not in the High
Court, butin the Asmara AwrajaCourt in which the judgement was pronounced.
The heirs of the owners of the Company could clzim the money deposited by the
Company. The meney was deposited rot becguse the Company requiexd it, but
because the Courthad rendered an order to that efi ect.

_ The appeflant has produced a variety of docunieatary evidence to support
his claim: these are the memorandum of association,” certifying that, first, Pierfo
Padoli and, secend, Lina Vakaro were the owners of the Von Vokiado Frivate Limi-
ted Company; a certified copy ofthe certificate of heirissued by Asmara Awraja Co-
urtin Civil Case No. 433/68, which could show that Emma Vakaro is the heir tao the
owners of the Company ; a copy of records of proceedings in which the Supreme
Court of Asmara ordered the Von Vskiado Company and two other personsto pay
to the Customs Adminisration Birr 14, 181.03, each; and’a power of zttorney
sigred by the appellant autherizing her pleader, Mr. Soligno, to collect en her behalf
Birr 14,181.03, which she said she wés entitled to get, because of hef being declar~
€d the heir to her sister, Lina Vakare, and her brother-in-law, Pierro Padoli. !

The High Court of Addis Ababa, having examined: the arguments reised and
evidenee preserted by the parties, held that, concerning the court's competency
to entertain the case, it had the power to adjudicate, the dispute which the High
‘Court of Asmara had delegated to it, in addition to the fact that the:parties agreed
to that effect. Concerning the appointment'éf the pleader, the Court dismissed the.
respondent’s objection on:thé grourd ‘that it was certified by beth the Ministry of
+Foreign Affairs and the Embassy of Ethiepia to italy. Moreover, since the money
was paid by an order of the Court in the execution of a previous judgement, it is
possible ta apply te the Court'with the aim of getting it back. If the Companw is
dissolved, the owners should claim the property of the. gissolved Company, and
Pierro Padofi and Lina Vakero are known to be the owners of the Company. As
regards the allegation that Model- 85 is of no value beyond six months, the, period,
otherthan merely indicating.the time beyond which the office. intends to keep the
‘money for itself, does not act as a statute of imitation that meay preciude-third
parties from reclaiming their money. And concerning the naming, as it was per:
formed consistent with the traditions.of Europeans, there isno'problem in it. As we
have-observed, the judgement of the Awraja. Court, by which the petitionrer was
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declared the heir of her sister and brothers-in-law, and the objections raised to it
should, in actual fact, and have not been lodged in this Court. Having stated that a
deciaration of succession is deemed illegal if rendered based on faws other than
those of Ethiopia (for courts of Ethiopia are required to apply Ethiopian law), and
that the judgement of the Awraja Court, in which the wife and the husband were
considered as though one could become the heir 1o the other, is outside the spirit
of Articles 844 (3) and 845 of the Civil Code, the High Court held that the applicant
should acquire only the share of hersister, and notthat of the brother-in-law, to the
suceession of whom the Government should be called.

Both parties have now appealed on this decision to this Court. Emma Vakaro's
appeal rests on the fact that the decision rendered by the High Court, depriving her
of the right to inherit the share of her brother-in-law, is improper; she has, in her
statement of appeal, stated that she was the legal heir. The respondent has, on his
part, also lodged an appeal, in Civil Case No. 880,73. The grounds of the appeal is
related to the decision of the High Court, by which it, the Customs Admin istration,
is required 10 pay interest te the appellant, and that it is the body responsible to
receive the money (share of the appellant’s brother-in-law) due to be appropriated
by the Government, and nottha Ministry of Finance, in whose possession the meney
now is. Concerning the money under contsntion, the appellant has stated that the
decision of the High Court should be reversed on the ground that no legal heir has
appeared. And in respect to the above statements put forward, the Court has not
found it necessary to record the arguments of both parties and has therefore de-
liberately ignored them, since recording them would result in the repetition of the
arguments made by them in the High Court.

The arguments and evidence presented by the parties to the dispute, in shortt,
are as stated above. The Von Vokaido Company was, by the judgement of the
Supreme Court, made to pay Birr 14,181.03, for having allegedly violated the
customs regulations; that judgement was referred to and reversed by the ad hoc
committee. Further, Emma Vakato has, through her attorney, Soligno, asked for the
rest.tution of the money, for Article 349 of the Civil Procedure Code provides that
any money paid in the satisfaction of a judgement could be reclaimed by the payée
if that judgement is reversed on appeal. The proof that Emma Vakaro has produced
in support of her claim to the rights of the Company, is the judgement of the Asmara
Awraja Court, declaring her to be the heir to the decessed spouses. She said she
had obtained the judgement by bringing to the attention of the court that Pierro
Padoli and Lina Vakaro were the owners of the Company ; that. according to ltalian
law, if either a deceased wife or husband has no ascendants aor deseendants, in
either paternal or maternal lines, the surviving spouse or a relative of such spouse
should be called to the succession ; that both spouses have no heirs from their
respective lines ; that Emma Vakaro, who died after Pierro Padoli, is the one upon
whom the succession devolves; and that it is she (the appelfant), sister of Lina
Vakaro, who should, in turn, bé called to her succession. The High Court, having
recognized the right of the owners or their heirs 19 claim the property of the Comp-
any, even if dissolved, dismissed part of the claim of the appellant on the ground
that itis under Italian law, and not under Ethiopian law, that a wife and a husband
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might inhorit the property of one another. As Et‘niopfan cfouns are requireq o
apply the laws of Etniopia and not thos? of Italy, having cCeclated that it woyy
not accepttheju dgement by which Emma Vakaro was imacetosucceed,in additjon
to that of the moiety of her sister, to the moiety of her Lrother-inlaw, through he,
sister, upon whom tne right of the former are said to have devolved, the High Court
has decided that the moiety of the wife sheuld go to ti-e petitioner, and the oftg,
moiety of the husband, who has no one to succeed him, sh.ozld be appropriated by

the State.
The Supreme

judgement to the dispute. 7
This Coutt, as it has examined the files, has become 2ware of the fact thag

Fierro Padoli and Lina Vakaro were the owners of t.e Company; that the owners
could claim the prcpeity of the Company, although it is now cissoived; that the
power of attorney which Emma vakaro has given to her pleacer, Seiigno, is legal;
and that the dismissal of other objections raised by the Customs Administration in
the High Court is proper. However, the matter on v: hich: tais Court should, in paiti-
cular giveits cecision isthe decision of the High Courtrelating to th.e judgement by
which Emma Vakaro has been declared to be trie heirto both Lina Vakaio and Fierro

Padoli.

The dictum of the High Court, which maintzins that Ethiopian coutts should
pass their decisions not on the basis of foreign laws, but ratrer on Lthiopian laws,
is approptiate. For any on¢ who examines our Civil Cece, it is clear that, under
Ethiopian law, a wife chall not succeed ker hustand, ncr vice yersa. The Asmara
Awraja Court, by holding that Lina Vakaro could, on ti-e basis of Itzlian law, succeed
her husband, Pierro Padoli, has rendered a decision inconsistaat with our law. Itis
this judgement of the Awraja Court that has served as a basis for the certificate of
heir obtained by the petitioner. Yet, as long as the judgement is readered by a
competent Ethiopian court, if it is found to be a wrong judgement. there is a pro-
cedure as to how it could be criticised and reversed. If parties to a dispute allege
that the judgement is illegal, the opportunity of gettirg itreveiced is by filing their
appeal against the judgement. Those who are not paities to the disptte, but who
have interestin the judgement, can object toit by submitting tkeir oppsition to the
court that has rendered the judgement. Apart from these s tuations, if courts enter-
tain an incidental issue concerning the legality of a judgement procuced as evide-
nce during a proceeding, and render a decision by eitter upholding or reversing the
judgement, then the adoption of aprocedureonthe lodging of anoppositionand the
hearing of an appeal would become purposeless. While the Asmara Awraja Court
has the jurisdiction to entertain a succession case, the decision by which the Court
issued a certificate of heir has notbeen reversed on appeal, on the grounds thatitis
notstrictly in line with the law of Ethiopia. Although the Customs Administration
was not a party to the dispute, if it thinks that the certificate of heirissued had jeop-
ardised its interests, it ought to have filed its oppcs.tion Fursuant to Articte 358 cf
the Civil Procedure Code.Outside of this, as has just been declared by tho High
Court, there is no legal ground that could enable any aone to question the legality
of the judgement of the Awraja Coust. Hence, the assertion that the judgement of

Court, having jointly examined the two files, has rendered its
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the Asmara Awraja Cowt isillegal has no legal effect, other than sorving as a
dicturn, and cannot be reversed by either the High Courtor the Supreme Court.
Although it is tive that the judgement of the Asmara Awraja Courtisillegal, as
no request was made for its reversal in accordance with the law, on tke cons-
ideration that the judgement, if reversed, would hamper the whole procedure,
and that the advantages accruing to a reversal are less as compared with its
disadvntaget, and having accepted the judgement as it is; and that the petitioner
(Emma Vakaro) is the heir to Ling Vakaro and Fierro Podoli, we have decided
to the effect that tke money (Bir 14181, 03) paid to the Customs Admini-
stration by the Von Vokiado Company be restituted to her.

Let a copy of this judgement be sent to the High Court, so as to make it aware
that its judgement Fas been altered. Lot also g copy of this judgement be sent to

the Asmara Awraja Court that ertertained the succession case, The paities must
bear their respective expenses.

This judgement was delivered on the 10th day of Tahsas 1977 by a unanimous
vote, by the panel division of the Supreme Court.

Signatures of Justices:-

N






THE APPLICABILITY OF FOREIGK CIVIL
LAWS IN ETHIOPIA

A Case Comment on Civil Appeal
Na. 852/73

By ibrahim idris
thtroduction

The Supreme Court has, in Civil Appeal No. 852/73, stated that the decision
rendered by the Asmara Awraja Courtis illegal. However, realizing the fact that the
decision was not reveised pursuant to the appropriate provisions of the Ethiopian
Civil Procedure Code, the Supreme Court has upheld the Awraia Court’s decision
declaring that Emma Vakaro is the legal heir of Lina \'akaro and Fieiro Padoli.

Concerning the Awraja Court’s decision, the Sup-eme Court has included the
tollowing dictum in its judgement:

»#The dictum of the High Court, which maintains that Ethiopian
courts should pass thew decisions not on the basis of foreign
laws, but ratrer on Ethiopian laws, is.appropriate .. The Asmara
Awraja Ceurt, by holding that Lina Vakaro could, on the basis of
Italian law, succeed her husband, Pierro Padoli, has rendered a
decision inconsistent with our law.” !

A critical analysis of this dictum of the Supteme Court goads one into raising
- the following questions relating to private international law.

1. Could foreign laws be applied by Ethiopian couris, to govem
matters in which foreign elements are involved ?
2. If foreign laws are said to be applicable in Ethiopia, what is their

status as compared with Ethiopian laws?

3. What is the applicable law governing succession of movatle pro-
petty containing foreign elements under Ethiopian law ?
Is it the law of domicile or nationality ?

In this case comment, an attempt is made to suggest solgtions to the above
three questions.

As regards the first question a point worth mentioning beforehand, is the fact
that a court of any country is duty bound to exclusively apply the law of the forum.
i.e., the law of the country in which the court is situsted.

Moreover, as could be withessed in the legislations of many countries, courts
are parmitted to give effect to laws ot foreigin countries found to be appropriate.to
govern cases in which forgign elements are in existence. Many Eastern and Western
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European countries have, far instance, in thelr respactive private international laws,
empowered courts to apply foreign laws when found necessary. 2 However, the
laws which courts would apply need not be nconslstent with the state policy and
public interests of the forum. ?

it could be for various raasons that courts of cne eountry are made to-apply the
laws of another, The following may be mentioned as some of these reasons. 4

Firstly, if a state permits its courts to give effect to applicable foreign laws, then
this may be viewed as a manifestation of readiness on the part 6f that state that
“jastice be rendered to cases contalning foreign elements. Supposs, tvo Ethiopians
coacluded a contract involving a sale of a car, while they were in Kenya. They slso
agreed that the Tawof Kenya would be applicablein case of any dispute concarnmg
the contract. After both parties returnéd o Ethlopia, one of them instituted-a suit in
the High Court of Addis Ababa agalinst the other on the ground that the latter had
failed to discharge his obligatien. Here the law basad on which the Court eould
resolvethe dispute should be the Law of Kenya, the reasémbeing that contracts are
first of all adjudged under the law of the ceuntry which has explictly or impliedly
-been chosen:by the parties.  Farties to. a contract are free to agree as to what
country’s law shouid govern their contract, and their agreement is binding on them
as though it was law. ¢ If the Court applied the Ethiopian law, the act weéuld
‘undoubtedly be contrary to the interests of both contractants. Furthermore, the
“judgeément rende:ed in this way coufd be different from that whlch the Court could
have reached, had the law of Kenya been applied.

“Seécondly, the application of foreign laws to-cases involving fo:sign elements
constit.tes a courtesy of respsct towards the foreign countty whose law is applied.
Morédover, it could create a closer attachment betwesen countries goncerned, and
strangthen their friendly relations.

In Ethiopia, as in s0 many other countriss, there'are no rules requiring courts to
apply fo el.gn faws. Nor are there international treaties or conventions which bind
Ethiopia to give effect to foreign laws in its territory. Nor is there any specific law
which prohibits the courts of Ethiopia from applying foreignlaws.

*.in view of this reality, it becomes absurd, and therefore unacceptable, to subject
to Ethiopian law caces that have no connection with Ethiopia, on the pretext that
Ethiopian courts should not base their decisions on foreign laws. If the appropriate
taw governing a certain case is a foreign law, and if the application of such’law in
Ethiopia would not affect the state policy and theinterests of the Ethiopian people,
there is no Larm in this Taw being applied by_.Ethiopian’courts.'!n fact, the applica-
t'en of forcign laws by courts of Ethiopia could manifest the readiness of the state
of Et~i~p'a to cischarge its ir te:nationa! obligation. The application of foreign laws
. inEt i-pla could also create a friendly tie between Ethicpia and the foreign
country whose law thé courts of Ethiopia would apply. Apartfrom this, those cases
decided in Ethiopia on the" basis of the applicable foreign law would command
recognition in the foreign country concerned, and also in other countries.
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To refrain from applying foreign laws found to be applicable would amount to
rejocting the practice that has succeeded in winning an international acceptance.
Furthermors, ti-e reluctance of the Ethiopian coutts to give effect to such lews may
serve to foreign courts as a pretext for refusing the applicasion of Cthicpian law
within their ju.isdictions, which, in the sormal course of things, would have teen
applied.

i we oxamine some of the cases involving foreign elements which Ethicpian
couns have decided, we could see how much our courts have striven to apply
foreign laws. The case of Bendetto Verginella vs Italia Antonioni may Le cited as an
example. 7 In this case, when the petitioner appiied ta tke High Court of Addis
Ababa for a judicial separation, the court was able to render its judgement on the
basis of the law of ltaly.

Therefore, insofar as foreign laws are establisted to ke the appropriate govern-
ing law, and f their-application would not cause harm to-the stste policy and the
interests of the people of Ethiopia, to hole that courts should not give effectto such
foreign laws is liable to adverse criticism.

~ Priorto any answer as to what the status of foreign laws is in Ethiopia, it would
be of immense service if we look through the practices of cther countries.

What is the status of foreign laws ? This question, which is concerned with
whether foreian laws are regarded as questions of fact or law, is a disputed question
among the laws of different countries.

In the private international laws of many Europears countries, including all
socialist countries and many other countries such as Japen and South Korea, couits
are, if faced with cases involving foreign elements, reguired to apply foreign laws
ex officio. &

And, since fareign laws, in these countries are viewed as gquestions of law,
courts are required to centacttheir respective Ministries of Justice or the Ministiies
of Foreign Affairs or any other appropriate bodies with a view to seeking informa-
tion concerning those foreign laws they intend to apply. ? - -

In the Anglo-Saxon countries, in those countries the law of which kelongs to
the Spanish-Portuguese Jégal system, and alse in the jaw of such cour.ties a3
France, foreign laws are considered as facts, and, therefore, it becomes the duty
of paities to prove the content of such laws in the same way as other facts are
proved, 1°

For among those countries which do not apply foreign laws ex officio, in
countries of the continental legal system, pa:ties to a disptte may ke iequired to
prove the existence and the applicability of foreign laws by means of written expert
evidence. 1! In the laws of the countries with a common law legal system, &s, for
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fnstance, in England and the United States of America, the.existence and applica-
bility of foreign laws is proved by testimony given by expert witnesses. 12

in Ethiopia, there are no rules which are concerned with what should be the
status of foreign laws. Nevertheless, by taking into account Froclamation No:
1/1934 concerning the status of Ethiopian laws, one may venture on what should
be the status of foreign laws in Ethiopia.

According to this Froclamation, issued to establish the Negzrit Gazelta (the
official gazette of Ethiopia), a!l laws which are applicable in Ethiopia should be
published in the Nagarit Gazetta, 1® and courts -are duty bound to take judicial
notice of only those laws published in the Gazetta. 14 Hence, by argument a
contrzrio, because foreign laws are not publishable in the Gazetta, they are not
exact'y of the same status as the law of Ethiopia. Thus, although foreign laws: may
be established to be the appropriate governing law, the Ethiopian courts will no
take the initiative.in ascretaining the content of such foreign laws with a view to
applying them to resolve a dispute submitted by paities concerned.

Ama:tfrom this, if the parties plead and prove the content of foreign laws to the
satisfaction of ceurts, in the same manner as other facts are proved, Ethiopian
courts should rot or could not maintain that they would not apply such foreign
laws. in the case of Benditto Vergine!la vs Italia Antonioni, the petitioner based his
claim on the laws of ltaly. The High Court of Addis Ababa allowed the petitioner to
prove t-e coritent of the relevant provisions of the said law, and Br. Vetarelli, an
e pe:ton ttalian law, was pricuced to give his expert testimony. In addition to this,
the petitioner had produced the appropriate provisions of the Italian Clwl Code to
suppoit his claim.

1111

Betore attempting to answer the third question, iet us first briefly examine the
practices of other countiies concerning a law that governs the succession of mov-
able property on the basis of the following two princigles.

Al Un'tary Principie of Succession

Accerding ta this principle, all questions relating to successien of both movable
and immovable properties are governed by the persohal law of the deceased. 1%

This principle of unitary succession has commanded acceptance inthe private
internztionatl laws of such countries as Italy, Netherlands, Spain, Portugal, Sweden,
Egypt. Japan, and also inthe laws of all East Eurcpean countnes with the except:on
of thst of Romania. 16

B, Scission. Principle of Suceession

Aceording to this principle that has, in fact, been adhered to by the private in-
ternational laws of Eritish Commonwealith countries, the United States of America,
France; Eelgium, Luxumberg, Austria, Romania and many others; the laws that
regulate the succession of the immovable and mevable property of a deceased are
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the Jaw of the country in which the property is situ sted and that of the p"rsonal law
of the deceased respectively. 17

Here, there is a point worth giving attention. In the laws of those countries,
whether they are adherents of unitary of scission principie of succession, all ques-
tions relating to succession of movables are determined in accordance with the
personal law of the deceased. Nevertheless, as regards the definition of personal
law, there is still a clear difference between laws of the countries of the continental
and common law legal systems.

inthe private international laws of the countries of the continental {egal system
such asthat of France, Italy and the socialist countries, personzi law is meant to be
the /aw of the country of which the deccased was @ national (/ex nationalic). 3
In the common law countries such a@s England and the United States of America,
the term personal law [s understood to mean the law of the decegsed's domicile
immediately preceding his death (Jex domicilii}y *°

Ethiopia is a country with no rules of private internaticnal law. This means
shat, if we take, for instance, an issue of succession.of movakle picgerty in which
toreign e'ements are involved, there are no legisiative rules capable of rendering
fervice in the selection of an applicable law to decice the matter.

Nevertheless, the Supreme Court and the High Court of Addis Ababa have
endeaveured to adoptprincipfes from private internaticnal laws of foreign countries
with the aim of resolving caces containing foreign elements. 22 Fromamong these
principles, the one.in relation to which question no. 3, above, is address ed is that
whlch invelves the. case of succession ef movables

As could be observed from varicus demsnons rencered by the £ uprerre Court
and the High Court of Addis Ababa, the practice in Ethicpia, s inaill other count-
ries,whether adherents of unitary or scission principleis thetall rights peitaining to
succession of a movakle property'is determined by the personaliaw of the deceased
Forinstance, the Supteme Court has, in Yohannes Frotavs W, t Tsegenesh Makon-
nen, favoured the personal law of the deceased as the applicable law governing
succession of movakbles. 21 And also when a certain W/o Sofia Tessema, acting on
behzlf of her son,Bruno, applied to the High Court of Addis Ababa forthe administra
tion of the property of her son’s father, Giuseppe Calderone, an talian national who
died on 2 February 1958, the Courtrendered its decision on the issue of administra-
tion of the prepe:ty in accordance with the personal law of the deceased. 22

Concerning definition of the term personal law, Ethmpla has, again, no rules
indicating whick of the two known definitions its courts should follow. 1n view of
this fact, it is possible to hold thatthere has really been created circu mstances under
which a court could select sither. of the two definitions.

As could be evidenced in-the judgement of the Suprere Court, 1r.e case of
Emma Vakaro contained foreign elements; hénce, it ought to have been given
special attention as compared with cases of a domestic rature, 1t was poteted out
in the judgement that the petitioner, as well as the deceased spouses, were all
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ltalian ratlonals. As far as this case is concerned, there had emerged a oonflict
between the laws of Ethiopia and ltalty. Thus, as soon as the court becan:@ aware
of the fact that it had jurisdicticn to entertain th.e petiticn of Emma Vakato, and
before making any attempt to decide on the substance, it should have ascertained
the law of the country (Italian or Ethiopian law) appropriate to govern the matter.
An answer could be given to this guestion, if and only if it was, in advance, able to
answer whether Ethiopia had uphz!d the psinciple of domicile or nationility to
determine questions of succession of movable property.

Earlier, the Supreme Court and the High Court of Addis Ababa had rendered a
number of decisioes in which they defined the term personal law fo mean the law
of domicile. 23 For instance, in Yohanres Prota vs W't Tseganesh Mekonnen and
in succession matters of Giuseppe Calderone, the courts accepted the law of
domicile 1o be the appropriste law, and maintained that matters of succession relat-
ing to movable property should be resolved on the basis of this law. In this respect,
tha positicn taken By our courts is similar te that favoured by the countries of the
common law legal system.

Thus, the Asmara Awraja Court, to Which the case of Emma Vakaro was
referred, could, following the practices of the Supreme Court and the High Court,
have chosen the law of demicile as an appropriate goveérning law to determire the
matter of succession. And, in order to ascestain the law of domicile of the deceased
persons, it would, therefore, becomse necessary to choose between Ethlopia and
italy as the country in which they domiciled immediately p:eceding their dezath. if
Ethiopia was taken to be the domicile of the deceased, it should have been the
Ethiopian law, based on whick the question of whether or nct Emma Vakaro waqld
succeed to the property of the deceased should be resolved. If italy was regarded as
their domicile, the applicable law would be the 1talian law.

On the other ahnd, as the Ethiopianlaw Is not under the influence of the comm-
on faw legal system, the doctrine «f precedence, according to which courts are
bound by previous decisions considered authoritata‘va, is alien to Ethiopia. Hence,
it could not be maintained that the Asmara Awraja Court should define the term
personal law in the same way as the Supreme Court and the High Court of Addis
Ababa cefined it. Instead, if the Awraja court understood te term petsonal law to
mean the law of the natienaltiy, and, the deceased-being ltalians by nationality,
the succession case of Emma Vakaro-would have been resolved in accordance with
the law of Italy. Consequently. there would be no roem available to attack the
decision on the ground that the Court had applied Italian law instead of Ethiopian
law. -

CONCLUSION

if there is a certain event the happening and the consequences of which are
exclusively limited to Ethiepia, it must be the Ethiopian law based on which Ethi-
opian courts should render cecision on any action relating to the event. But where
ourts are faced with casesin which foreign elements are inveolved, before attempt-
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ing to decide on the substance of the cases and immediately after ascertaining
jurisdictisn, itis important to determine the applicable law governing the cases.

Indeed, it is the task of private international law to guide cousts as 1o what
procedures to follow whan they are confronted with. cases containing foreign
elements.

As Ethiopia is a country with no rules of private international law, courts may
netknow or find it difficult to know what special procedures to follow in deciding
matters in which foreign elements are involved. The succession case of Emma
Vakaro is a good example of such a situation.

Although insofar as Proclamation No. 1 of 1942 is concerned, foreign laws
may be considered as having no status of law, there is no specific law which pre-
cludes Ethiopian courts from giving effect to such laws. Thus, since foreign laws are
ragarded, at least as facts, they should be applied in Ethiopia provided that they
are pleaded and proved by the parties concerned, and that their application does

- not Jeopardisa the state policy and the interests of the Ethiopian people.

Because of the absence of private intarnational law rules in Ethiopia, it is alse
difflcult to distinguish the law based on which questions cancerning movabie
property should be détermined. Nevertheless, we argue that Ethiopis could have
‘ne choice other than to uphold the personal law principle that has, in fact, com-
manded wide acceptance amang the laws of all countries adhering to the principle
of both unitary and scission principle of succession. Howaever, the problem that,
demands urgent consideration concerns the choice to be made between the two
definitions attributed to the term personal law. And, in view of the absence of rules
defining the term, the courts are atliberty to choose either of the two definitions,
i. a. the law of domicile or the law of nationality.

To sum up, it is'vary important to adopt rules of private international law for
Ethiopia which could enable courts to show what special precautions they should
take whan confronted with cases in which foreign elements are involved. Indeed,
itis with the aid of rules of private international law that solutions are sought for
those questions raised in this case comment, and all cthet related questions.
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FOOTNOTES

*Assistznt Lecturer, Faculty of Law, Addis Ababa University.

The Supreme Couit is wrong to consider that the Asmara Awraja Cousi had based its_iudgmcnt
on the law of Italy. It was the Ethiopian law which the Awraja Court took inte account for the
purpose of delivering the judgment. However, by erronecusly understanding the Ethiopian law,
this Court rendered a judgment s though Fmma Vakaro could claim the property of her
brother-in-law, through her sister. It should be born in mind that, according to Ethicpian law,
a wife cannot inherit the property of her husband.
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