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Criminal Appeal File No.60324
Miazia 3, 2004 E.C.
Federal Supreme Court

Judges:
Dagne Melaku
Belachew Anshiso
Shimekit Assefa
Appellant - Ato Ayele Debella - Appeared with his Defense Attorney Ato

Tamrou W/ Agegnehu
Respondent --Ethiopian Revenue and Customs Authority, Prosecutor Ato
Tesfa Mariam G/ Tensa’e.

C/A/F/No.60793 that was lodged by the Respondent and heard
independently is merged with this file and the court gave the following
judgement.

Judgement - Part I

The Appellant appealed against the decisions of the Federal High Court
rendered on Ginbot 3, 2002 E.C. and Hamle 3, 2002, E.C., in which he was
convicted and sentenced respectively, for committing the following crimes?:

- Counts No. 1&2 - Unlawful Engagement in banking business without
having a license issued by the National Bank. It is alleged that he has
contravened Arts. 59(1)(h) &(2) and 58(1) of Proclamations No.
83/1994 and 592 /2008, respectively.?

T Full volume of the judgement is 21 pages in Amharic. Given such a length, it is
presented in two parts just for the sake of maintaining the average space in case
reporting in the journal. Part One is presented here below and Part Two will appear
in the next issue of this journal.
2 The Appellant was charged under ten counts. Count One pertains to ‘unlawful
engagement in banking business’, albeit, the alleged crime does not have a specific
labelling either under the Penal or Criminal Codes or the relevant proclamations.
Counts Two - Ten pertain to Usury, Tax Evasion and Money laundering. The
judgement of the court on the former counts is reported under Part One and the
remainder will be reported under Part Two.
> Monetary and Banking Proclamation N 0.83/1994. Art.59(1)(h) reads as follows:
Whosoever, in any other manner violates or obstructs the implementation of this
Proclamation or regulations and directives issued under this proclamation shall,
without prejudice to the confiscation of the property with which the offence is
committed be punishable in accordance with the Penal Code.
(2) - Notwithstanding the provisions of sub-article 1 if this Article,
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- The Appellant is alleged to have lent over 104 Million Birr to over 80
borrowers.

The High Court convicted and sentenced him to 22 years of rigorous

imprisonment, a fine of 308,000 Birr and the confiscation of 12, 000,000

Birr deposited in his bank account, one house and two cars, all belonging

to him.#

Both parties have appealed from this judgement to this court. The present
Respondant’s points of appeal concern in the main, the leniency of the
sentences and the failure to confiscate other properties belonging to the
Appellant. The Appellant on his part has raised many points that
challenge the High Court’s ruling on conviction as well as sentencing,

This court, after having heard the parities” argument, has framed the
following issues and decided as follows:

-Whether or not the Appellant has been rightly convicted for those crimes
listed under count No.1&2.

The Appellant is arguing that: there is no law that criminalizes lending
money to others or that confers the right to engage in banking business to
banks alone , the charge does not mention the article of the law that is
contravened, that no one can be convicted by analogy and that he is
convicted wrongly.

This court has examined whether the act of repeated lending of money
without having a license issued by [the National] Bank is a criminal act

a) the punishment shall, without prejudice to the confiscation of the property with
which the offence is committed , be imprisonment not exceeding fifteen years and
fine not exceeding Birr 20,000 where the accused misused his power or his official
position or where he committed the offence with intent to improperly amass wealth,
or where the offence is committed repeatedly.
Banking Business Proclamation N0.592/2008 - Art. 58 - Penalties
(1) Any person who contravenes the provision of Art.3(1) of this Proclamation
shall be punished with a fine of Birr 20,000 in respect of each day on which
the contravention continues and with a rigorous imprisonment from 10 to 15
years.

Art.3 - Requirement of Obtaining Licenses - (1) - it is prohibited to transact banking
business in Ethiopia without obtaining a banking business license from the National
Bank.
4 These are the punishments that the lower court passed on all ten charges in
aggregate.
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under the law and whether there is any law that gives the prerogative to
lend money to banks and other financial share companies alone.

It is stated that the money was lent [at different times] and the major
borrower is EDH International PLC, - a business organization owned by
family members - in which the Appellant is a shareholder. It is not
mentioned whether the money was lent with or without interest.

Turning back to the major legal issue regarding the contracts of loan,
Proclamation 83/1994 that was enacted to regulate banking and financial
matters is repealed and replaced by Proclamation No. 591/2008 that was
enacted to amend the legislation that established the National Bank. Then
after, Proclamation No0.592/2008 was enacted to regulate the banking
sector alone. Art26 (1) (d) of Proclamation No0.591/2008 that repealed
Proclamation No. 83/1994, contains penalties’ provisions which are
similar to Art.59(1)(h) of the latter and sub - article two has similar
contents.

Proclamation No. 83/1994 that is cited in Count No. One was enacted to
re-establish the National Bank and regulate its powers and duties, its
relationship with insurance companies and similar financial institutions
and the administration of Ethiopian national currency and foreign
currencies, but not to regulate contracts of loan of money or loan [in
general].

Art.2 (12) of this proclamation defines major terms that are contained in
it. This article defines ‘banking business” as follows: “Any operation
involving the discounting and negotiating of promissory notes, drafts,
bills of exchange and other evidence of debt; receiving deposits of money
and commercial paper; lending money ,and buying and selling of gold
and silver bullion and foreign exchange.”

It can be noted from the above that the term “‘banking business’ incorporates
a variety of activities. Moreover, the definitions given to the term under
Proclamations No0.591&592/2008 are similar to those given under
Proclamation No0.83/1994. In all these legislation, there is no provision that
regulates money lending or loan except for the fact that all provide that
money lending is one of the objectives of banks. The law also does not give
the sole prerogative to lend money to banks and other financial institutions
alone, neither does it prohibit individuals to engage in such an activity
without having licenses issued by [the National] Bank. [All the above cited
proclamations] provide that the National Bank has the authority to issue
licenses to banks and insurance companies and supervise their activities, but
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they do not contain any provision that prohibit individuals from engaging in
money lending without having such licenses or deny them the right to lend
money contractually. Neither do the proclamations put, any prerequisite or
limits on individuals who want to enter into such contracts.

The proclamations did not repeal Arts.2471-2489 of the Civil Code that
regulate contracts of loan. [It can thus, be concluded that] loan contracts are
lawful activities and individuals can lawfully engage in this activity. Under
Ethiopian law, the prerogative to lend money is not solely given to banks and
other financial institutions established through their respective articles of
association. Thus, individuals can engage in this sector. [Furthermore,] apart
from fixing the interest rate, the law does not put any limit on the amount of
money to be loaned nor on the number to times that such contracts shall be
repeated. Loan will be a crime only when it meets the elements of Art.712 of
the Criminal Code that defines the crime of ‘Usury’.

In the case at bar, under Count One, the Appellant was charged for
contravening Art.59 (1) (h) & (2) of Proclamation No0.83/1994. This court has
examined the types of crimes enumerated in the proclamation, whether
repeated lending of money without having license is a crime or not, and
whether the proclamation’s provisions can be interpreted in such a way that
money lending can be taken to be a criminal act. Art.59 is found under Part
Four of the proclamation that is entitled as ‘Penalties’. The article enumerates
criminal acts that can be committed within the scope of the proclamation.
Those crimes listed under sub-article 1(a-g) and that can be committed within
such a scope are provided in relation with specific activities covered in the
proclamation. Count Two is based on Art.58 (1) of Proclamation No0.592/2008
which provides for similar matters. Of all the provisions, it is sub art. ‘h’, that
provides for general matters. [See, Foot Note 3]. [Nonetheless,] the Penal
Code does not contain any provision that relates to what is provided under
sub (h). As regards Count Two, Art.58 of Proclamation No.592/2008 provides
for a specific penalty, by omitting the cross reference to the Criminal Code.

Art.59 (2) of Proclamation No.[83/1994] cited in Count Two, does not
provide for an independent crime, but aggravating circumstances. [See, Foot
Note 3].

Though the Prosecutor has charged the Appellant under Art.59(1)(h), it has
failed to prove that he has in fact contravened or obstructed the provisions of
the proclamation or regulations or directives issued to implement the same.
[Moreover] let alone submitting those regulations or directives, it did not
even cite these legal instruments in its charge. Thus, it cannot be concluded
that the Appellant has obstructed the provisions of the proclamation. The fact
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that he has lent money which is an act not criminalized under the
proclamation cannot lead one to conclude that he has obstructed the
provisions of the proclamation.

Article 58(1) of Proclamation No. 592/2008 under which the Appellant was
charged provides for a crime to be committed in violation of Art.3 (1) which
provides for the prohibition of engaging in banking business without having
a license. The latter provision does not, however, require that individuals
should have licenses to enter into contracts of money lending. As repeatedly
stated above, the law nowhere prohibits the act of lending money on
individual basis. It does not provide that lending money is the sole
prerogative of banks, but just one of their activities. Thus the charge is
pressed due to misinterpretation of the term ‘banking business’ and
criminalizing an act which is not provided under the law, for there is no
provision under the law that criminalizes the act of money lending on
individual basis.

[It may be argued] that if individuals engage in such businesses on a regular
basis, they may impinge on the performance of the banks by engaging in
unfair competition, with further consequences on the economy and the
financial flow. Nonetheless, there needs to be a law that makes such acts
crimes. Thus, in the absence of a law that criminalizes the act of repeated
money lending and in the absence of an express provision that requires
individuals to have licenses issued by the National Bank in order to engage in
such acts, the court cannot conclude that such acts are criminal by
analogizing those grounds provided [under the provisions of the
proclamations cited above.] The Criminal Code prohibits criminalizing acts
that are not expressly provided under the law as well as creation of crimes by
analogy.5 Though these provisions do not prohibit interpretation, these are,
however, basic principles.

5 Art.2 - Principle of Legality
(1) Criminal law specifies the various crimes and the penalties and measures
applicable to criminals.

(2) The Court may not treat as a crime and punish any act or omission which is
not prohibited by law.

The Court may not impose penalties or measures other than those prescribed
by law.
(3) The court may not create crimes by analogy.
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In the case at bar, a look at those acts proved to have been committed by the
Appellant in relation with those acts criminalized under the proclamations
evinces that they are not crimes. Thus, the Appellant is acquitted from those
charges listed under Counts One and Two. The decision of the Federal High
Court rendered on Ginbot 3, 2001 (E.C.) in Criminal File No. 82604 that
convicted the Appellant on Counts One and Two is hereby reversed per
Art.195 (2) (b) (1).

Dissenting Opinion

I, Judge Shimekit Assefa, - the third judge, - have dissented from the majority
decision and here follows my dissenting opinions:

Under Count One, The Appellant was charged under Art.59 (1)(g) and (2) of
Proclamation No0.83/1994 for repeatedly engaging in unlawful money
lending without having a license issued by the National Bank. It is shown
that he has lent 102,405,244.94 Birr to over 80 borrowers and collected checks
as collaterals for 25,665,166.00 Birr. According to the charge, this business is
allowed for banks and similar financial institutions alone.

Appellant was also charged under Art.58 (1) of Proclamation No0.592/2008
for repeatedly engaging in unlawful activities similar to those stated under
Count One. He has lent Birr 2,100,000.00 through five written loan contracts.

It is true that the 1960 Civil Code of Ethiopia clearly provides for contracts of
money lending between individuals as well as how such contracts should be
regulated. Since people had been transacting in such activities for a long time
and they are still practicing it, it does not demand to be a top notch lawyer to
know this. When we come to the case at bar, however, we shall see below the
position of the law regarding voluminous lending which are different from
those normally transacted between ordinary individuals and exceptional
when seen in light of the volume of money being transacted in such a manner
in 1960 when the Civil Code was enacted. What do the two pieces of
legislation cited above to charge the Appellant say about such voluminous
lending that were not foreseen by the legislature back in 1960? It should be
noted that the money was lent through over 80 contracts.

The preamble to Proclamation No.83/1994, states that:

(4) The above provisions shall not prevent the Court from interpreting the
law.....
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“The accelerated growth and development of Ethiopia requires systematic
mobilization and use of financial and monetary resources, and that it is
necessary to lay the basis for a sound banking system which will foster the
continued expansion of the economy of Ethiopia.” Despite minor differences
in wordings, the same principles are reflected in the proclamation cited to
charge the Appellant in Count Two. It also defines the term ‘banking
businesses as “a business that consists of the discounting and negotiation of
promissory notes , drafts, bills of exchange and other evidence of debt as well
as the buying and selling of gold and silver bullion and foreign exchange.

It is clearly provided under Art.2(4) of the proclamation that “other financial
institutions” means institutions of savings, postal savings, credit cooperatives
and other similar institutions engaged in any type of banking business.
Art41 also provides that the [National] Bank shall license and supervise
banks, insurers and other financial institutions in accordance with the law.

When one notes the amount money transacted by the Appellant, its
repetitiveness and the volume of money exchanged through bills of
exchange, it will be tempting to conclude that he was engaged in this
business as his basic occupation for which he allots much of his time.
Moreover, the fact that he has transacted in hundreds of millions of Birr also
shows that he was doing this business not in light of the provisions of the
Civil Code and in accordance with the situations foreseen by the legislature
of the code, but contrary to the legislation under which he was charged
which demand that such voluminous transactions should be carried out
under proper supervision and follow up. Nonetheless, | am of the opinion
that he did all these improperly and without having license. The Civil Code
provides for not only contract of loan or loan of money alone, but also for
different types of contracts, such as contracts of sales or hire/rent, etc. It may
be argued that just because an individual has sold an item or his own
properties occasionally that he is not engaged in the business of selling and
buying and that he is not required to have a license and meet all the criteria
demanded of businessmen. Nonetheless, if such a person engages in this
business as his basic occupation, he is required to have a license and put his
business under proper supervision.

Just like in the case of contract of sales, if a person rents his house that he
built to live in, or the rooms he constructs as a guest house for occasional
visitors, because of financial problems, it may not be concluded that he is
engaged in renting business as his basic occupation. Nonetheless, if he is
renting hundreds or thousands of houses, it may be concluded that he has
taken up this job as his basic occupation and that he should be required to
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meet all the criteria required of others engaged in similar trades and this is a
point that cannot be overseen. When we come to the case at bar, it is clear
that lending or borrowing money are lawful contracts recognized under the
Civil Code. Nonetheless, I am of the opinion that, when one lends money as
his basic occupation, and in such high volumes, repetitively and through
exchange of bills of exchange, he should meet the requirements laid down in
relevant laws, for he is engaged in the business as his main occupation.

Financial resources should be mobilized in order to accelerate our country’s
economic development. In orders to mobilize financial and monetary
resources, those that are engaged in this sector should have license issued by
the National Bank and be supervised by the same. In principle, such a
business should be transacted by banks and similar financial institutions.
Any activity done outside of such a framework distorts the mobilization of
the country’s financial and monetary resources and hurts the economy and
discourages those banks and other financial institutions from doing their
business in the legal way.

The relevant articles of Proclamation No. 83/86 under which the Appellant
was charged and convicted by the High Court mainly relate to crimes to be
committed in relation with exchange of foreign currency. Art.59 (1)(h)
provides that violation and obstruction of regulations and directives is a
punishable act. I am of the opinion that the Appellant has contravened this
provision. This is so, because, he has been engaged in banking business that
is given to banks and other financial institutions, without having license and
proper supervision as his basic occupation; causing the mobilization of
financial and monetary resources outside of the legal framework; impinging
on the activities of those banks and other financial institutions that are duly
licensed and supervised by the National Bank, by soliciting/cajoling
borrowers through middlemen and, therefore, doing unlawful acts.

I concur with the majority decision that for the purpose of punishment,
Art.59 (1) (h) refers to the Penal Code. Nonetheless, the Appellant was also
charged under sub-article 2(a). This sub-article provides for specific penalties.
Had he been charged under the other articles alone, but not sub-art.2 (a), I
would have been compelled to look for a relevant article from the Penal
Code. Nonetheless, given the fact that the Appellant committed the crime
with the intention to unlawfully amass profit, he has to be convicted for
violating Art.59 (2) (a) and as this provision has provided for specific
penalties he should have been punished by these penalties. This is so,
because he has obstructed the implementation of the proclamation by
improperly amassing wealth and this element is expressly provided under
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the provision. Thus, a convict is punished not only when his acts are made
punishable under the Penal Code, but also when such acts are criminalized
under other laws/proclamations. [For all these reasons], the Appellant’s
contention that he was convicted for committing an act not criminalized
under the Penal Code is not tenable.

The appellant was charged under two counts and two different
proclamations for crimes committed at different times during their respective
effective periods of implementation. Thus, there is no problem in this regard.
When we come to the issue whether Proclamation No0.592/2008 contains a
provision that can help convict the Appellant, the answer is yes, for
engaging in banking business as one’s basic occupation is a prerogative given
to/conferred upon banks and other financial institutions under this
proclamation too, and the proclamation provides that banking business is not
limited to doing all banking transactions, but extends to engaging in money
lending repeatedly and in high volumes which is one of the varieties of
banking business. This is so because, those institutions including credit
associations, engaged in money lending do so as their basic field of
occupation, and they are engaged in banking business. Regarding the acts
done by the Appellant mentioned under Count Two, these were done as a
continuation of those acts done under Count One. Thus, what he did, fall
under the legal definition of banking business and he was engaged in these
acts as his basic occupation.

It is proved that the Appellant has lent hundreds of millions of Birr in those
acts mentioned under Count One and millions of Birr under Count Two
repeatedly and taking this as his basic occupation. Proclamation No.
592/2008 expressly provides that “the business of banking has a number of
attributes which, if not managed properly, has the potential to generate
financial system and macroeconomic instability and the cost of financial
system and macroeconomic instability to the general public and the
Government is significant.” Art.2 (2) of the same proclamation also provides
that using funds for the purpose of lending money is one of the activities that
falls under banking business. It is clear that the Appellant had been engaged
in this as proved under both counts.

Art.58 (1) of Proclamation No. 592/2008 provides for punishments and per
Art.3 (1) of the Proclamation, “It is prohibited to transact banking business in
Ethiopia without obtaining a banking business license from the National
Bank.” Accordingly, the Appellant, who had been engaged in such a
business which is conferred on banks and similar other financial institutions,
without having a license issued by the National Bank and supervision by the
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latter, should have been convicted on these counts. Thus, the decision of the
Federal High Court should have been confirmed. For all these reasons, I have
dissented from the majority decision.

Ineligible signature of a judge.
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Some Points on the Ethiopian Anti-Terrorism Law from
Human Rights Perspective

Hiruy Wubie®

1. Introduction

Terrorist attacks can affect almost all sets of rights in different contexts.! Not
to mention terrorism’s devastating impacts on various sets of human rights,
the fact that it destroys ‘freedom from fear” makes it clear that any terrorist
act is inherently irreconcilable with human rights concerns.2 The destruction
of the freedom from fear of the targeted population is a common
denominator for the multifaceted negative implications that terrorism has on
a variety of human rights.? The international duty of states to protect human
rights violations obliges them to take the necessary steps to prevent terrorism
and punish its perpetrators. It is based on this broad premise that the
legitimacy of effective counterterrorism measures rests. Legislative response
is one of the modalities to prevent human rights violations arising from
terrorism.

Based on the conviction to protect the right of the people to live in peace,
freedom and security from the threat of terrorism,* the Ethiopian parliament
adopted the Anti-Terrorism Proclamation. The legislative organ was also
concerned to avoid or minimize the damaging consequences of counter-

" LL.B, LL.M, Lecturer and Head of the Legal Aid Center, University of Gondar,
School of Law. This article is a refined version of part of my LL.M thesis. I am
grateful to the anonymous assessors of the JEL for their constructive comments
which helped me develop this article.
1 Progress Report submitted by the Special Rapporteur on Terrorism and Human
Rights, UN DOC E/CN.N/Sub.2/2001/31 par. 102
2 Office of the United Nations High Commissioner for Human Rights, Human
Rights, Terrorism and Counterterrorism, Fact Sheet No. 32, p. 7.
3 This is discernable from the wordings of the two leading human rights Covenants,
ie. the ICCPR and ICESCR, while mentioning the ‘freedom from fear’ in their
preambles. For example, paragraph 4 of the ICCPR reads as “Recognizing that, in
accordance with the Universal Declaration of Human Rights, the ideal of free human
beings enjoying civil and political freedom and freedom from fear (emphasis added)
can only be achieved if conditions are created whereby everyone may enjoy his civil
and political rights, as well as his economic, social and cultural rights.” We can
plausibly infer from these wordings that ‘freedom from fear’ is not even just a mere
right but the ideal goal that could be reached upon respecting each set of rights. By
affecting this ideal goal, terrorism endangers the whole body of human rights
recognized in the two covenants.
4 Anti-Terrorism Proclamation, Proc. No. 652/2009, Federal Negarit Gazeta, 15 Year
No. 57, (hereinafter cited as the Anti-Terrorism Proclamation), Preamble, para. 1.
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terrorism measures meant to be addressed by the Proclamation. That is why
the aspiration to balance individual liberty and public security is stated as
one of the objectives of Ethiopia’s anti-terrorism law.5

The major objective of this research is to explain the positive and negative
implications of the law from a human rights point of view and assess its
compatibility with the Ethiopian constitution. In view of this objective, it
makes a positivist legal analysis regarding the human rights friendliness or
otherwise of the anti-terrorism law. Moreover, it makes use of interviews
with pertinent professionals so as to show the various arguments stated in
this paper.

The human rights friendliness or otherwise of any law could not be
determined by a mere exploration of the law. It also depends on the way the
law is applied in practice. This is more pertinent in case of laws which, in
many jurisdictions, are prone to abuse due to political reasons of which anti-
terror laws are worth mentioning. The case of Ethiopia’s anti-terrorism law is
no exception in this regard. There are contending arguments expressed in
various state owned® and private media” about the human rights friendliness

5 A document that explains Ethiopia’s draft anti-terrorism proclamation, an
unpublished document in the Library of the Ethiopian Parliament (Original
document in Amharic, Translation mine), p.13.

6 See for example, Zemen Megazine (State Owned), Ethiopian Press Organization,
July 2011 issue, See also, Ethiopian State Television Special Program about Anti-
Terrorism in Ethiopia named ‘Akeldama’ broadcasted on the 27% of November 2011,
See also, Ethiopian Television News, September 17,2011. A number of terrorist
suspects, of which there are political activists and journalists, are detained as per the
anti-terrorism law. The major theme of most of these and other media releases by
state owned medias is an explanation that the anti terrorism law is being
implemented in a human rights friendly manner without bypassing fundamental
rights and freedoms of terrorist suspects and preventing human rights violations
which could have been materialized had the allegedly planned terrorist acts been
committed.

7 See for example, Fethe Amharic News Paper, Issues 163-186, September 2011- May,
2012, See also, Anita Powell, Ethiopia Reporter Flees, Other Opposition Arrested,
Associated Press, as accessed on September 15, 2011, See also, Haile Mulu and
Yemane Negash, The Counter-terrorism Campaign Terrifying the Opposition, The
Reporter, Amharic News paper (translation mine), Wednesday 7t September 2011.
Most articles in the private press media tend to have a position that the anti-terrorism
law is being unduly utilized by the government to silence political opposition and
there are also allegations of violations of the rights of terrorist suspects.
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or otherwise of the practice in proscribing and prosecuting suspects of
terrorism charges. This research does not dare to explore the practical aspects
of the anti-terrorism law from a human rights perspective. It is believed that
a combined study of the law and the practice is a broad area worth being
explored in a wider separate research for which this study, along with others,
could serve as a basis.

This article begins with elucidating justified limitations and suspensions on
human rights while countering terrorism contending that should a state need
to counter terrorism for the sake of human rights, it shall do so within the
bounds of the limitation and derogations recognized by the Ethiopian
constitution and human rights instruments to which Ethiopia is a party. Then
it goes on elucidating the positive and negative impacts of Ethiopia’s anti-
terrorism law from a human rights perspective and wraps up with
recommendations for the adoption of necessary amendments.

2. Justified Limits on Human Rights While Countering Terrorism

There seems to exist a widespread attitude that terrorism justifies partial
neglect to human rights concerns in order to curb the danger that it poses to
the society at large.8 National security concerns have long been challenges on
human rights protection. Not few states often view human rights as a
competing interest with or an interest that compromises national security.?
This kind of understanding is so devastating and groundless that it
contradicts the very evolution of the notion of human rights. By now, it has
just become a common knowledge that international human rights standards
came after the untold miseries of World War II to serve as guarantees for the
continuation of the human race from the then and forthcoming insecurities.
Hence, nothing can justify the position that the exercise of human rights

8 See for example, John Ip. Comparative Perspectives on the Detention of Terrorist
Suspects, Transnational Law and Contemporary Problems, Vol.16, 2006-2007. See
also, M. Shamsul Haque, Government Responses to Terrorism: Critical Views of their
Impacts on People and Public Administration, Public Administration Review, Vol.62,
Special Issue: Democratic Governance in the Aftermath of Sep. 11,2001, 2002.

9 See for example, William W. Burke-White, Human Rights and National Security: The
Strategic Correlation, 17 Harvard Human Rights Journal, 2004, p. 251. It is further
stated that “promoting human rights has long been viewed as a luxury, to be
perused when the government has spare diplomatic capacity and national security is
not being jeopardized.” See also, Jacob R. Lily, National Security at What Price?: A Look
into Civil Liberty Concerns in the Information Age under the USA Patriot Act of 2001 and a
Proposed Constitutional Test for Future Legislation, Cornell Journal of Law and Public
Policy, Vol. 12, 2002-2003,pp. 448-471. Jacob’s article gives a detailed analysis based
on historical evidences showing how national security claims erode civil liberties
especially in times of crisis and instability.
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might affect national security. In fact, it furthers national security interests.!0
In this section, we will see the justified limits on human rights while
combating terrorism.

To begin with, it is not acceptable to consider human rights protection as
something that is incompatible with the process of countering terrorism. In
fact, it has been rightly contended that ‘effective counter-terrorism measures and
the protection of human rights are complementary and mutually reinforcing
objectives which must be pursued together as part of states’ duty to protect
individuals within their jurisdiction.”! Counterterrorism has to reconcile the
necessity of combating terrorism with the constitutional, legal and ethical
demands of a democratic state.!2

Counterterrorism is a manifestation of state’s duty to protect human rights.
But, it is often used as a pretext for human rights violations.’? It is not an easy
task to identify when it has ceased to be a protection scheme and began to
unduly sabotage human rights. This section aims at avoiding the dilemma
in this regard. While commenting on justified incursions on human rights in
countering terrorism, Emanuel Gross contends that ‘we must refrain from
clinging to the false illusion that in situations of serious and imminent terrorism
threats it is possible to protect the individual’s privacy as if that individual were
living 1n a utopian state of peace and tranquility.”’> It is not wise to think that
things should remain the same even with serious and imminent problems
posed by terrorism. Something has to be done to address terrorist threats

10 This does not mean that the interests of national security and human rights
protection do always coincide. In such cases, international human rights has its own
way to deal with the scenario. We have the notions of restrictions and derogations.
When one speaks of human rights standards, it is always understood that we have
this schemes in place. A national security claim to intrude human rights protection is
at all times baseless if it tries to use means other than the ones already built within
the international human rights architecture.
11 U.N. Fact sheet No 32, Supra note 3 at 23.
12 Gregory M. Scott et al, 21 Debated Issues in World Politics, Pearson Education Inc.,
2004, p.152
13 See infra, forthcoming discussions for the details.
14 See, Michael Ignatieff, The Lesser Evil: Political Ethics in an Age of Terror, Edinburgh
University Press, 2005, p. 2. Michael Ignatieff shows this dilemma saying that “when
democracies fight terrorism, they are defending the proposition that their political life should
be free of violence. But defeating terror requires violence. It may also require coercion,
deception, secrecy and violation of rights.”
15 Emanuel Gross, The Struggle of A Democracy Against Terrorism — Protection of Human
Rights : The Right to Privacy Versus the National Interest— the Proper Balance, Cornell
International Law Journal, Vol.37,2004, p.88.
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without transgressing international human rights standards.

International human rights law has its own schemes that could be used in
times when it is not possible to protect human rights in a manner similar
with ordinary times. Hence, there are flexibilities built into the international
human rights legal framework.'® These are restrictions on certain rights and
in a very limited set of exceptional circumstances and derogations from
certain human rights provisions.l” Both have to be managed in a way that
goes along with international human rights standards. They are not allowed
to be put-in-place at all times and in all places in a similar magnitude.
Restrictions are often justified by the protection of others whereas
derogations are just ‘lesser evils’ that a democracy may commit when it
genuinely believes that it faces the greater evil of its own destruction.!s
Whether the limits of counterterrorism measures on human rights are
justified or not has to be seen from this perspective.

One major feature that distinguishes restriction and derogation is the former
may be perpetually applied provided that legal requirements are met,
whereas derogations are seasonal suspension of the exercise of some rights
which will be withdrawn once the exigencies requiring the same are dealt
with. The other basic difference is that derogations are put in place only in
emergency situations while restrictions are applied both in normal and
emergency situations.!” These fundamental differences are also discernable
from the Ethiopian constitution which incorporates perpetual restrictions on
almost all rights whereas it ordains that derogations shall only temporarily
suspend or limit? some rights in situations of public emergency proclaimed
by law.

16 U.N. Fact sheet No 32, Supra note 3 at 23.
17 Ibid
18 Michael Ignatieff , Supra note 15 at 2.
19 See, Tsegaye Regassa, Making Legal Sense of Human Rights: The Judicial Role in
Protecting Human Rights in Ethiopia, Mizan Law Review, Volume 3, Number 2, page
314. Tsegaye explained the major difference between restrictions, suspensions and
derogations in the following manner. “Restrictions circumscribe the manner, or
place, and the extent to which rights can be enjoyed or exercised in a particular set of
circumstances, often in normal times. Suspension leads to temporary non-
application of one or more rights because of an unusual difficulty in which a state
finds itself. Derogation refers to the possibility of acting in a manner deviating from
the accepted standards of behavior vis-a-vis rights. It entails acting like there are no
human rights at all. The latter two come into play in extra-normal situations.”
20 Derogations may require suspension of some rights during the emergency period
or the limitation of the rights in a manner much wider and different from ordinary
limitations put in place by way of restrictions for normal times.
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Restrictions on rights are built into human rights instruments. In fact, the
restrictions of one’s right might be the rights of the other. Hence, a number of
rights, as recognized in the various international human rights instruments,
are not free from restrictions. There are, however, other rights that can in no
way be restricted. Though it is not the object of this paper to make thorough
discussions on this issue, it seems imperative to mention some rights just as
examples. From among the rights that might be restricted for a genuine
reason is the right to liberty and security of the person. The International
Covenant on Civil and Political Rights (ICCPR) ordains that there are
legitimate instances of restrictions that may be imposed on the right to liberty
and security of the person.2t On the contrary, there are rights that cannot be
restricted. A prominent right of such nature is the right not to be subjected to
torture.22 States may not restrict the exercise of rights whose restriction is not
permissible whereas they may put restrictions on the rights falling in the list
of rights upon which restrictions are permissible.

While imposing restrictions on the limitable rights, states have to make sure
that their measures go-in-line with the requirements of international human
rights law standards. Limitations, if they are to come, must be prescribed by
law, in the pursuance of a legitimate purpose, and must be necessary and
proportional.? Not to go to the details, a limitation or restriction on human
rights for counterterrorism purposes is legitimate only if it fulfils the
requirements. As Richard A. Posner explains it well, the scope of a right must
be calibrated by reference to the interests that support and oppose it A
limitation’s legitimacy in specific cases can better be judged on a case by case
basis. However, it shall always be borne in mind that a democracy shall

2 See generally, The International Covenant on Civil and Political Rights, Adopted
and Opened for Signature, Ratification and Accession by General Assembly
Resolution 2200A(XXI) of December 1966, entry into force 23 March 1976, art. 9(1)-(5).
2 See, Id. art. 7. It reads as “No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment. In particular, no one shall be subjected without his free
consent to medical or scientific experimentation.” The consent requirement does not
relate to torture in general but only to the specific case of medical or scientific
experimentation.
2 See, Human Rights Committee, General Comment No. 31 Para. 6 and, United
Nations, Economic and Social Council, UN. Sub-Commission on Prevention of
Discrimination and Protection of Minorities, Siracusa principles on the Limitation
and Derogation of provisions in the International Covenant on Civil and Political
Rights, Annex, UN Doc E/CN.4/1984/4 (1984).
2 Richard A. Posner, Not a Suicide Pact: The Constitution in a Time of National
Emergency, Oxford University Press, 2006, P. 31. Richard A. Posner further contends
that the scope of a constitutional right has to keep changing as the relative weights of
liberty and safety change. Id. P.40.
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always have a perpetual optimal balance between security and liberty with a
view to ensure that anti-terror laws do not unduly bypass the domain of
rights under the guise of legitimate restrictions.

Derogations from certain set of rights are permissible so long as the
requirements of human rights law are fulfilled. In periods of extreme
exigencies, states may derogate from their duties in international human
rights law so as to respond to the needs of the circumstances. This is
dictated by necessity. The fact that democracy is not only concerned with the
rights of the individual but also equally committed to the security of the
majority? justifies derogations in such situations. Nevertheless, derogations
themselves are limited by law and have to fulfill stringent requirements
stated in international human rights instruments to which Ethiopia is a
party.? The discussion about derogations should not be understood to mean
that terrorism is like temporary exigencies often dealt with through
derogations. Terrorism is no more temporary. But still temporary situations
caused by terrorism may require temporary measures. In short, nothing other
than perpetual balancing between rights and security through restrictions
and/or temporary derogations for exceptional exigencies can be justified in
human rights standards.

True, counter-terrorism measures have to be taken by states so as to prevent

% See, Supra note 18 art. 4. The ICCPR ordains that

1. In time of public emergency which threatens the life of the nation and the
existence of which is officially proclaimed, the States parties to the present
Covenant may take measures derogating from their obligations under the
present Covenant to the extent strictly required by the exigencies of the
situation, provided that such measures are not inconsistent with their other
obligations under international law and do not involve discrimination
solely on the ground of race, colour, sex, language, religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18
may be made under this provision.

3. Any State Party to the present Covenant availing itself of the right of
derogation shall immediately inform the other States Parties to the present
Covenant through the intermediary of the Secretary General of the United
Nations, of the provisions from which it has derogated and of the reasons
by which it was actuated. A further communication shall be made, through
the same intermediary, on the date on which it terminates such derogation.

26 Michael Ignatieff , Supra note 15 at 8.
27 See, Supra note 18, Art. 4(2) of the ICCPR provides a list of non derogable rights
and other stringent requirements that have to be fulfilled so that a state can
justifiably apply derogations. .
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and prosecute human rights violations caused by terrorist acts.?? However,
as a manifestation of state duty for human rights protection, counterterrorism
measures shall always be loyal to human rights. Failure in this regard is
nothing but self-refuting with the promised goal of such measures. Hence, a
counterterrorism measure that suspends or restricts the application of human
rights and fundamental freedoms has to be exercised within the bounds of
the international human rights standards.? Whether a counterterrorism
campaign’s negative impacts on human rights are irreconcilable with
international human rights or not depends on an evaluation of whether they
fall within the restriction/derogation formula of the human rights
instruments. Any negative impact of a counterterrorism measure that falls
out of the ambit of the aforementioned lesser evil exceptions is, irrespective
of any diplomatic words that anyone might use to justify it, is a clear
violation of human rights that should not be tolerated. The various negative
human rights implications of the Ethiopian anti-terrorism law have to be seen
in this context.

3.  The Impacts of the Anti-Terrorism Proclamation on Human Rights
Protection

In the essence of effective counterterrorism laws lies the need to strike a
balance between securing protection of human rights from abusive terrorist
attacks and ensuring that the responses thereto do not bypass recognized
human rights standards. The aspiration to balance individual liberty and
public security is stated as one of the objectives of Ethiopia’s anti-terrorism
law .30 Despite this pronounced ambition of the lawmaker, the law has both
positive and negative impacts on human rights protection. The overall

2 Jonathan Cooper, Countering Terrorism, Protecting Human Rights: A Manual, Office
for Democratic Institutions and Human Rights, OSCE/ODIHR, 2007, P.15. The duty
of states is stated in the following manner ‘international and regional human rights law
makes clear that states have both a right and a duty to protect individuals under their
jurisdiction from terrorist attacks. This stems from the gemeral duty of states to protect
individuals under their jurisdiction against interference in the enjoyment of human rights.
More specifically, this duty is recognized as part of states” obligations to ensure respect for the
right to life and the right to security.”
2 See for example, David Dyzenhaus, Schmitt V. Dicey: Are States of Emergency Inside
or Outside the Legal Order? , Cardozo Law Review, Vol. 27, No. 5, March 2006, pp.
2005-2039. To stress on the indispensability of using state of emergency with due
care, it has been noted that a state of emergency is brought into being by law and has
to be exercised only within the limits of the law.
30 Explanation on Ethiopia’s draft anti-terrorism proclamation, (unpublished
document in the Library of the Ethiopian Parliament. Original document in Ambharic,
Translation mine), p.13.
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impact of the Proclamation on human rights protection is, therefore, a
cumulative effect of the opportunities it provides and the challenges it poses.

3.1 The Strongholds of the Proclamation for Human Rights Protection

The anti-terrorism Proclamation has positive roles to play for the betterment
of human rights protection. This article identified three positive sides in this
regard. Of these three, the first one refers to the overall impact of a separate
anti-terrorism legislation for a better efficacy of counterterrorism measures
while the latter two are its specific features that could be seen as positive
measures from the perspective of Ethiopian ordinary criminal law and
procedure.

3.1.1 It is a Manifestation of State Duty to Protect the Rights of
Citizens

Terrorism has far-reaching direct and indirect harmful consequences on
human rights protection. In response to this challenge, states have a right and
a duty to prevent and control terrorism. This is not a novel duty but a
manifestation of the duty imposed on states in the various international
human rights covenants. As an acceding state to major human rights treaties
such as the ICCPR and ICESCR, Ethiopia has the duty to prevent the
violations of human rights irrespective of their sources. The Vice Chairperson
of the Legal and Administrative Affairs Standing Committee of the Ethiopian
Parliament, Ato Hailu Mehari, affirms that the determination to protect
human rights from violations emanating from terrorism was the prominent
reason why the law was enacted.’ It seems obvious to say that terrorism
poses a serious challenge to human rights protection that a state party to
human rights covenants has to respond to.

Ethiopia has real threats of terrorism.? With this background, it would be a
mistake if the government fails to take positive measures that can minimize
the risk of human rights violations emanating from terrorist acts or threats
thereto. In line with this, the anti-terrorism Proclamation is meant to provide
the government with the necessary legislative and administrative framework

3 Interview with, Ato Hailu Mehari, Vice Chairperson of the Legal and
Administrative  Affairs Standing Committee of the House of Peoples’
Representatives, on 7 December 2009.

32 Mehari Taddele Maru, The Threat of Terrorism and its Regional Manifestations, A
Paper Presented for the Counter-Terrorism International Conference, Riyadh,
February 5-8, 2005, p. 16. See also, Charles Goredema and Anneli Botha, African
Commitments to Combating Organized Crime and Terrorism: A Review of Eight NEPAD
Countries, African Human Security Initiative, 2004, pp. 64-69.
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geared towards preventing and controlling terrorism.?* Needless to explain,
this is a step ahead to prevent violations of human rights.

A research conducted before the Proclamation’s enactment identified that the
Ethiopian judiciary, public prosecutor and police did not have the requisite
human and material competence to investigate and prosecute terrorism
cases.* Given the complexity of terrorism cases and their organized
character, it is imperative that the justice system has to build its capacity to
effectively deal with such cases. An incompetent justice system cannot be
expected to effectively prosecute terrorism cases; nor can it be expected to
avoid human rights violations in the course of investigation and prosecution.
If, for example, the police are not equipped with modern methods of
investigation, it is more likely that they may resort to inhuman and
degrading treatments of suspects of terrorism or even witnesses thereof. The
enactment of the Proclamation might be a deriving force for the government
to enhance the capacity of the various actors in cases of terrorism.*> Though
some of the provisions have negative implications on human rights
protection in themselves®, the Proclamation creates state capacity to deal
with terrorism cases with increased efficiency.

The following are the noteworthy areas that depict the Proclamation’s role in
increasing state capacity to effectively deal with terrorism related cases. It
prohibits incitement to terrorism® wider than what is provided in ordinary

33 See, Supra note 5, The Anti-Terrorism Proclamation, Preamble, para. 3.

% Hashim Tewfik (Ph.D), Judicial Capacity to Counter Terrorism in Ethiopia, May 14,
2007, Addis Ababa, Ethiopia, Unpublished paper at 42-52.

35 Cf. Interview with Ato Mulugeta Ayalew, the Federal Ministry of Justice, Deputy
Assistant General Attorney. Former Head Justice Bureau Head of Amhara Regional
State, on 18 December 2009. Ato Mulugeta said that since the anti-terrorism law
provides guidelines on the competence of prosecutors who can handle terrorism
cases, capacity problems might be resolved accordingly. See also, Interview with
Commander Muluwork Gebre, Federal Police Commission, Anti-Terrorism and
Organized Crimes Directorate Director, on 31 December 2009, Commander
Muluwork Gebre contends that the proclamation assists the Federal Police
Commission in furthering its mandate to prevent and punish terrorism. See also,
Interview with Ato Demoze Mammie, Fthiopian Human Rights Commission, [the
then] Deputy Chief Commissioner, on 21 December 2009. Ato Demoze said that
though the Commission has done nothing so far, they have plans to create public
awareness on the law. This might play a part in solving capacity and attitudinal
problems.

% See infra, discussions in the next section of this paper on the challenges of the
proclamation on human rights protection.

37 Supra note 5, The Anti-Terrorism Proclamation, Art. 6.
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criminal cases. It has to be borne in mind that incitement to terrorism mainly
through the media may lead to world’s most heinous atrocities, as it did in
many parts of the world in different periods of history. With this background
in view, leaving aside the debates on the permissibility or otherwise of the
Proclamation’s extent of prohibiting encouragement of terrorism for further
discussions, the prohibition of incitement to terrorism plays a vital role in
minimizing the possible occurrence of terrorism cases.

The preventive and investigative measures provided in the Proclamation?
such as protection of individuals exposed to terrorist attacks and other
preventive measures provided for in the law have a positive role to play in
enhancing the capacity of the government to prevent terrorist acts ahead of
their commission. In relation to this, the coordinated institutional operations
of the concerned stake holders that the Proclamation envisages® is also very
important in increasing the efficacy of the country’s counter-terrorism
measures and thereby contribute positively for human rights protection that
would have been resulted from preventable terrorist acts. The provision of
the Proclamation on protection of witnesses* also assists in the process of
prosecuting perpetrators, which is one among the remedies that a state can
afford to victims of human rights violations in terrorism cases. In most cases,
terrorist crimes are perpetrated in group. Hence, in the absence of protection
schemes for witnesses, it may be a pious wish to find someone ready to
testify against a suspected terrorist.

38 1d. Arts. 13-22.
39 1d. Arts. 28-30.
40Id. Art. 32 Protection of Witnesses
1. Where the court, on its own motion or on an application made by the
public prosecutor or by the witness, is satisfied that the life of such witness
is in danger, it may take the necessary measure to enable the withholding
of the name and identity of the witness. The measures it takes may in
particular, include:
a. holding of the proceedings at a place to be decided by the court;
b. avoiding of the mention of the names and addresses of the
witnesses in its orders, judgments and in the records of the case;
c. issuing of any directions for securing that the identities and
addresses of the witnesses are not disclosed; and
d. ordering that all or any of the proceedings pending before the
court shall not be published or disseminated in any manner.
2. Any person who contravenes any decision or order issued under sub-
article (1) of this Article shall be punishable with rigorous imprisonment
from five to ten years and with fine from Birr 10,000 to Birr 30,000.
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The terrorist groups’ proscription process envisaged in the Proclamation is
not free from critics. However, setting this aside for a latter discussion, the
fact that the law aspires to control and outlaw terrorist organizations is a
prominent means to combat terrorism and hence prevent human rights
violations which they could have caused. Jonathan Cooper contends that “one
way of combating terrorism is to outlaw organizations that promote or foster it. By
controlling these organizations, whether by confiscating their finances and other
resources, or curbing their publicity, it may be possible to minmimize and control the
threat of terrorism.”# As could be seen from the readings of the pertinent
provisions of the anti-terrorism Proclamation regarding proscription,® the
Proclamation plays a vital role to prevent terrorism by outlawing terrorist
organizations and freezing their property.

Starting from its preamble, the anti-terror proclamation pronounces the
aspiration of the Ethiopian government to prevent and control terrorism. The
fact that terrorism is prevented and controlled is of a decided role in
preventing human rights violations, which are the natural consequences of
the occurrence of terrorism. This, however, should in no way be abused so as
to justify or excuse impermissible limits on human rights under the guise of
protecting human rights from terrorism.

3.1.2 It Provides a Scheme of Compensation for Victims of Terrorism
It has been established that terrorism is a serious violation of various human
rights, such as the right to life, bodily integrity, freedom of movement, etc.
and the state has a duty to protect the victims from the long lasting effects of
the violations of rights. The ICCPR ordains that states have an international
obligation to ensure that any person whose rights or freedoms as recognized
in the covenant are violated shall have an effective remedy.# The mere fact
that the perpetrators of the violation of the rights are prosecuted for the
offence committed can in no way qualify to be referred to as an effective
remedy which the ICCPR envisages. Payment of compensation for victims of
human rights violations is a notion that is gaining prominence especially in
contemporary human rights activism.*#* Hence, compensation in kind or
monetary terms has to be implemented to pursue for an effective remedy.

41 Jonathan Cooper, Supra note 29, at 216.

42 See infra, discussions in 3.2.2 on issues related to proscription. The pertinent
provisions of the proclamation are reproduced therein.

4 The International Covenant on Civil and Political Rights, Adopted and Opened for
Signature, Ratification and Accession by General Assembly Resolution 2200A(XXI) of
December 1966, entry into force 23 March 1976, Art. 2(3) (a).

4 See generally, Elizabeth ]. Cabraser, Human Rights Violations as Mass Torts:
Compensation as a Proxy for Justice in the United States Civil Litigation System,
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The Ethiopian Anti-terrorism law has a praiseworthy stand on the issue of
compensation for victims of human rights violations arising from terrorism.
The Proclamation ordains that proceeds of terrorism® or property% of a
terrorist organization or a terrorist shall be forfeited by the government and
shall eventually be transferred to the terrorism victims fund to be established
in accordance with it.#” This is a positive measure to remedy human rights
violations and consequently for human rights protection in general.

It could be argued that the compensation of victims of crimes are not unique
characters of the Anti-Terrorism Proclamation within the Ethiopian criminal
justice system. True it is; the Criminal Code of Ethiopia envisages a
possibility whereby victims of crimes may be entitled to compensation for
damages.# Although the Code visualizes an alternative to make the
compensation payable from the proceeds of the crime and other sources,* the
payment of compensation in the Criminal Code principally depends on the
capacity of perpetrator to make the damage good. The anti-terrorism law, on
the other hand, comes up with a scheme whereby all proceeds of terrorism or
property of a terrorist organization or a terrorist shall be consolidated into
the Terrorism Victims” Fund. This is a prudent solution to guard the interests

Vanderbilt Law Review, Vol. 57, 2004, pp. 2211-2238. See also, Elke Schwager, The
Right to Compensation for Victims of an Armed Conflict, Chinese Journal of International
Law, Vol. 4, No. 2, 2005, pp. 417-439, See also, Catherine E. Sweetser, Providing
Effective Remedies to Victims of Abuse by Peace Keeping Personnel, New York University
Law Review, Vol. 83, 2008, pp. 1643-1677.
45 Supra note 5, The Anti-Terrorism Proclamation, Art. 2(2) “Proceeds of Terrorism”
means any property, including cash, derived or obtained from property traceable to a
terrorist act, irrespective of a person in whose name such proceeds are standing or in
whose possession or control they are found.
4 Jd. Art. 2(1) “Property” means any asset whether corporeal or incorporeal or
movable or immovable, and includes deeds and instruments evidencing title to or
interest in such asset such as bank accounts.
471d. Art. Art. 27(1) and (4).
48 The Criminal Code of the Federal Democratic Republic of Ethiopia, 2004, Art. 101.
It is provided that where a crime has caused considerable damage to the injured
person or to those having rights from him, the injured person or the persons having
rights from him shall be entitled to claim that the criminal be ordered to make good
the damage or to make restitution or to pay damages by way of compensation.
49 Id. Art. 102(1). It is provided that where it appears that compensation will not be
paid by the criminal or those liable on his behalf on account of the circumstances of
the case or their situation, the court may order that the proceeds of the sale of the
articles distrained, or the sum guaranteed as surety, or a part of the fine or of the
yield of the conversion into work, or confiscated property be paid to the injured
party.
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of victims whose perpetrators have no sufficient fund to make good the
damage suffered. This makes the law of vital importance in ensuring the
remedies for the victims of violations of human rights arising from terrorism
cases.

The Proclamation, however, has postponed the establishment of the
Terrorism Victims Fund until the Council of Ministers, which is empowered
to issue regulations necessary for the implementation of the Proclamation,5
issues a regulation on the matter.5! So far, the Council of Ministers has not
issued the anticipated regulation. It has to be reckoned that the Council shall
take the matter seriously and issue the regulation as soon as possible. Failure
in this respect might be a challenge on the state’s duty to ensure an effective
remedy to victims of terrorism and curtail the positive role of the
Proclamation for human rights protection.

3.1.3 It Fixes the Maximum Period to Remand Suspects for
Investigation

Undeniable as it is, the Proclamation’s stipulation? that a terrorist suspect
might be detained for four months without a criminal charge for the purpose
of investigation is not perfectly compatible with international human rights
standards. The ICCPR unequivocally provides that “any one who is arrested
shall be informed, at the time of arrest, of the reasons for his arrest and shall be
promptly informed of any charges against him.”>3 As a state party to the ICCPR,
Ethiopia has the duty to enforce this provision. One may say, it does not
seem reasonable to argue that a four months period after detention, which
actually is the maximum period possible for detention without charge, is as
prompt as what the ICCPR demands.

However, when seen from Ethiopia’s perspective, the fact that the
Proclamation fixes the maximum period to remand a suspect of a terrorist
crime for further investigation is a praiseworthy feature of the law® for the

50 Supra note 5, The Anti-Terrorism Proclamation, Art. 37.

S11d. Art. 34.

52 See infra, the provision of the proclamation in later discussions of 3.2.6.

58 Supra note 22, ICCPR, Art. 9(2). See also, Constitution of the Federal Democratic
Republic of Ethiopia, Proc. No. 1/1995, Federal Negarit Gazeta, Year 1, No. 1
(hereinafter referred to as the FDRE Constitution), Art. 19(1).

54 See also, The Minutes of Public Discussions made by the Legal and Administrative,
Foreign, Defense and Security Affairs Standing Committees of the Ethiopian Federal
Parliament with Concerned Stake Holders, 24 June 2009, p. 7. Unpublished
Document located in the Documentation Center of the Ethiopian Federal Parliament,
original document in Amharic, Translation mine.
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betterment of human rights protection. The four months maximum period of
remand might, albeit arguably%, be considered to be inconsistent with the
required promptness to inform the arrested person of the charges.

I argue that the Proclamation’s positive aspect in cases of remand has to be
subjectively considered within the domain of the Ethiopian criminal justice
system. The hitherto applicable provision of the Criminal Procedure Code of
Ethiopia in remand cases has been subject to criticism as it failed to fix the
maximum period within which the police have to finalize investigation. It
simply demands that “No remand shall be granted for more than fourteen days on
each occasion”>¢ without saying anything about the maximum period as of
which the court shall deny remand of the case for investigation. Hence, in
cases covered by the ordinary criminal procedure, detention without a charge
has no legally recognized limits and there have been cases whereon suspects
were detained even for years without a charge.5

The Proclamation made a commendable change® in cases of remand that has
positive roles for the betterment of the human rights protection of terrorist

55 The reason for disagreements in this respect could be the fact that the ICCPR only
says the arrested person charge has to be “promptly” informed of the charge without
determining the time frame thereto. The fact that the Human Rights Committee of
the ICCPR said “delays must not exceed a few days” as mentioned in paragraph two of
General Comment No. 08: Right to liberty and security of persons (Art. 9) : . 06/30/1982. can
only serve to strengthen the allegation that the proclamation allows four months
pretrial detention is against the guarantee of promptness required by the ICCPR. It
can not be a legal basis to say that the four months period necessarily bypasses the
guarantee provided by the international covenant since this interpretation is not a
binding one and the ICCPR does not clearly spell the time frame that makes a pre-
trial detention a violation.

56 The Criminal Procedure Code Proclamation 1961, Imperial Ethiopian Government
Proclamation No. 185 of 1961, Negarit Gazeta, Art. 59(3).

57 See for example, Interview with Ato Aderajew Teklu, a former public prosecutor in
North Gondar Zone of the Amhara Regional State, on 14 and 16 December 2009. See
also, Interview with Ato Yirdaw Abebe, formerly a Public Prosecutor in North
Gondar Zone of the Amhara Regional State and currently a Public Prosecutor of the
Region’s Anti-Corruption Commission, December 3 2009. Both of them experienced
many cases of detention without charge, even for more than a year.

5 As it has been stated above, it has to be reckoned that this positive contribution
made by the Proclamation is labeled as such but by taking a subjective consideration
up on comparing it with the ordinary criminal procedure that applies in other cases
in Ethiopia. This author believes that, in objective standards, the four months remand
period is “unacceptably” longer and might be considered to have bypassed Article
9(2) of the ICCPR. However, in a legal system where there is no legally stipulated
clear limitation of the period of pre-trial detention and where practices show unduly
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suspects. It provides that the Court, before which a suspected terrorist is
presented, may remand the suspect for investigation for a minimum of
twenty eight days in each occasion; provided, however, that the total time
shall not exceed a period of four months.? This legal stipulation minimizes
the possibility whereby terrorist suspects might be subjected to an indefinite
pre-trial detention® that inevitably affects the rights of the suspect.

3.2 The Downsides of the Proclamation from the Perspective of Human
Rights Protection

The Anti-Terrorism Proclamation of Ethiopia has been a subject of
controversy from its draft stage to its entry into force. International human
rights organizations, such as Amnesty International and Human Rights
Watch, opposition political party leaders and the private media have been,
and still are, expressing their worries about the Proclamation. The opposing
voices differ from case to case.®! It is not the objective of this section of the
article to ponder on all concerns of the opposing voices. It is rather limited to
exploring the challenges the law, as is, poses to human rights protection.
With this objective in view, we will evaluate the provisions of the
Proclamation that, in one way or another, have harmful effects on human
rights protection.

While exploring the Proclamation’s negative impacts on the various rights
recognized in international human rights covenants, mainly the ICCPR, and
the Ethiopian Constitution, this article does not favor to treat each and every
right in its own. It is believed that this is not appropriate to assess the
Proclamation’s compatibility with holistic human rights standards. Hence, it
is opted that the article explores the negative impacts of the provisions of the
Proclamation by taking the most important ones that have cross-cutting

excessive pre-trial detentions, the fixed four month period for terrorism cases is
better than ‘other’ cases if not perfectly in line with international human rights
standards. I believe that, in choice of evils situation, the lesser evil is always the
better.

59 Supra note 5, The Anti-Terrorism Proclamation, Art. 20(1) and (3).

60 We have indefinite pre-trial detention in other cases covered by the ordinary
criminal procedure laws of Ethiopia since there is no a time-bound limitation for
maximum periods of remand.

61 See for example, a news paper article by Harego Bensa, Government has Grand Duty
of Protecting its Peoples from Terrorism, The Reporter, Published Weekly by Media and
Communications Center, Saturday 11 July, 2009. During discussions on the law in its
draft stage, one opposition political party leader has been quoted referring “the draft
bill as terrifying as terrorism itself”.

39



implications in human rights protection at large. However, specific reference
would be made in case of rights more directly affected by the proclamation.

3.2.1 Unwarrantedly Broad and Vague Definition of Terrorism
Defining terrorism is a controversial subject matter both at local and
international levels.®? It has been estimated that there are well over 100
different definitions of terrorism in the scholarly literature.®® This mainly
stems from political and ideological differences.®* While commenting on the
use of the terms “terrorists” and “terrorist acts’, Ben Saul argued that they are
open to widely differing interpretations and may facilitate rights violations.®
This skeptical attitude is in no way groundless. In fact, analysis of more than
500 State reports to the Counter Terrorism Committee, established by
Security Council Resolution 1373 revealed that there were states with very
broad or vague definitions.® The vagueness and broadness of the definitions
cast doubt on the compatibility of the respective anti-terrorism laws with
human rights standards.

The problem of a vague and very broad definition of terrorism is not just
something whose effects can end up curtailing a single human right. It rather
has cross-cutting human rights implications by making the law susceptible to
abuse. It is a basic tenet of the principle of legality that a criminal legislation
should not be vague and should define the ambit of a prohibited conduct
with reasonable precision.®” Failure in this respect makes laws volatile and
prone to be tuned for abuses of human rights. In the Ethiopian context, given
the politically sensitive aspect of terrorism, much care should have been
taken in defining its prohibited acts so as to prevent potential abuses of an

62 See for example, David E. Long, Coming to Grips with Terrorism After 11 September,
Brown Journal of World Affairs, Vol.8, 2001-2002, p. 38. David E. Long contends that
“the question what is terrorism is an easy question that is not easy to answer.”
0 C. A. J. Caody, Terrorism and Innocence, The Journal of Ethics, Vol. 8, No. 1,2004,
p-38.
% Dr. Keith Suter, September 11 and Terrorism: International Law Implications,
Australian Journal of International Law, 2001, p.27. See also, Cyrille Begorre-Bret, The
Definition of Terrorism and the Challenge of Relativism, Cardozo Law Review, Vol. 27,
No. 5, March 2006, pp. 1987-2004.
% Ben Saul, Definition of “Terrorism’" in the UN Security Council: 1985 - 2004, Chinese
Journal of International Law (2005), Vol. 4, No. 1, p. 20.
66 [bid.
67 E. Steyn, The Draft Anti-Terrorism Bill of 2000: the Lobster Pot of the South African
Criminal Justice System?, South African Journal on Criminal Justice, Vol. 14, 2001, p.
184.
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antiterrorism law and not to betray the lawmaker’s declared commitment®® to
appropriately balance individual liberty and public security.

Before commenting on the broad and vague characters of the definition of
“terrorist acts” in the Ethiopian Anti-Terrorism Proclamation, let us just have
a look at the provisions of the law verbatim. Article 3 of the Proclamation®
defines™ “terrorist acts’ in the following manner:

Whosoever or a group intending to advance a political, religious or
ideological cause by coercing the government, intimidating the
public or section of the public, or destabilizing or destroying the
fundamental political, constitutional or, economic or social
institutions of the country:
1. causes a person’s death or serious bodily injury;
2. creates serious risk to the safety or health of the
public or section of the public;
3. commuits kidnapping or hostage taking;
causes serious damage to property;
causes damage to natural resource, environment,
historical or cultural heritages;
6. endangers, seizes or puts under control, causes
serious interference or disruption of any public
service; or
7. threatens to commit any of the acts stipulated
under sub-articles (1) to (6) of this Article:
1s punishable with rigorous imprisonment from 15 years to
life or with death.

The above stated definition is blamed by various commentators as having
features of being unwarrantedly broad and indefensibly vague.” It has been

oA

% See, A document that explains Ethiopia’s draft anti-terrorism proclamation, an
unpublished document in the Library of the Ethiopian Parliament (Original
document in Amharic, Translation mine), p.13.
8 Supra note 5, The Anti-Terrorism Proclamation, Art. 3.
70 It is customary to provide definitions in the second article of proclamations in the
drafting traditions of Ethiopian proclamations. As a departure from this tradition, the
anti terrorism proclamation provides the definition in Article 3. In fact, even this
article does not directly state that it is providing a working definition to ‘acts of
terror’. However, it is understood that the definition provided therein is the working
definition in applying the proclamation.
71 See for example, Human Rights Watch, Analysis of Ethiopia’s Draft Anti-Terrorism
Proclamation, March 9, 2009, p. 3.
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commented that “the draft proclamation” provides an extremely broad and
ambiguous definition of terrorism that could be used to criminalize non-violent
political dissent and various other activities that should not be deemed as
terrorism”.” Broadness and vagueness in definition could expectedly serve as
a spring board wherefrom abuses of human rights and fundamental
freedoms emanate. An opposition party leader vehemently argued that the
prominent origin of the human-rights-unfriendly aspects of the Proclamation
is the blatantly broad and vague definition of terrorism.”*

72 Though this comment refers to the draft and not the final legislation, there have
been not many substantial changes that the Proclamation made from the draft’s
definition of terrorist acts. The only commendable change made from the draft is the
requirement of seriousness in relation to ‘bodily injury’, ‘risk to the safety or health of
the public or a part thereof, ‘damage to property’, ‘interference or disruption of
public services’. The requirement of seriousness is, however, regrettably not
mentioned in relation to ‘damage to natural resource, environment, historical or
cultural heritages’.
For a purpose of comparison, let us see the provision of the draft in this regard.
Art. 3. Terrorist Acts
1. Whosoever, for the purpose of advancing political, religious or ideological
cause; and with the intention of:

a. coercing or intimidating the government’

b. intimidating the public or section of the public or

¢. destabilizing or destroying the fundamental political, constitutional,

economic or social institutions of the country;

i. causes a person’s death or bodily injury

ii. creates risk to the safety or health of the public or section of the
public;

1ii. commits kidnapping or hostage taking;

iv. causes damage to property;

V. causes damage to natural resource, environment, historical or
cultural heritages;

Vi. endangers, seizes or puts under control, causes interference or

disruption of any public service;
is punishable with 15 years of imprisonment to death
2. Whosoever threatens to commit any of the acts stipulated under Sub Article

1 of this Article,

Is punishable in accordance with Sub Article 1 of this Article.
7> Human Rights Watch, Supra note 72.
7t Interview with, Ato Lidetu Ayalew, [the then] President of the Ethiopians’
Democratic Party, Conducted on the 18t of November 2009. But see, Supra note 37.
The [then] Deputy Chief Commissioner of the Ethiopian Human Rights Commission
Ato Demozie Mammie contends that the problem of definition should not be given
much weight if the government is democratic in character.
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A. Analysis of the Unwarrantedly Broad Aspects of the Definition

The broader a definition of terrorism is the more likely that counterterrorism
measures might be susceptible to abuse and the consequent human rights
violations. That is why the United Nations” Special Rapporteur on Human
Rights and Counterterrorism holds that the concept of terrorism should be
limited to acts committed with the intention of causing death or serious
bodily injury, or kidnapping and the taking of hostages, and not property
crimes.”> Based on this frame of reference, one can easily point out the
unwarrantedly broad and vague elements of the definition of terrorist acts
that the Anti-Terrorism Proclamation adopts.

Let us first consider one manifestation of the broadness of the element of the
definition that makes it a terrorist act if one ‘causes damage to natural
resource, environment, historical or cultural heritages’. As has been stated
above’, this is the only definitional element that the Proclamation failed to
make an amendment from its draft in requiring the damage caused to be a
serious one. This makes the provision overtly simplistic in that even cutting
or threatening to cut a single tree, which is unarguably damage to natural
resource, might, literally speaking, be considered an act of terrorism,
provided that other elements are fulfilled. This is decidedly pointless. What
kind of damage to natural resource, environment, historical or cultural
heritages justifies the labeling of the act that causes the damage a terrorist act
even when it is done with intent to advance political, religious or ideological
motives? The law is silent in this regard.”” It should have been qualified in a
manner that restricts the domain of acts that potentially fall within the ambit
of the definition. I believe that the failure in this respect makes the domain of
the offence much broader than any reasonable person can expect a terrorism
offence to include.

5 See, Ethiopia: Amend Draft Terror Law; Proposed Counterterrorism Legislation
Violates Human Rights, http:/ /www hrw.org as accessed on 30 June 2009.

76 See Supra note 73.

77 But See, Mattew Taylor, Effective Counter-Terrorism: A Critical Assessment of
European Union Responses, Quaker Council for European Affairs, 2007, pp.6-7 and
Common Wealth Secretariat, Draft Model Legislation on Measures to Combat
Terrorism, 2002. The European Union and the Common Wealth's definitions of
terrorism qualify the type of damage on natural resources that could be considered
as a terrorist act in their respective manners. While the former requires that ‘the
release of dangerous substances, or causing fires, floods or explosions should have an
effect of endangering human life” whereas the latter limits the means of damage
requiring that the damage has to expose the public or a part thereof to dangerous,
hazardous, radio active or harmful substance, a toxic chemical, a microbial or other
biological agent or toxin.
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We can also consider a second element of the terrorism definition that depicts
the unwarrantedly broad aspect. It makes it a terrorist act, punishable with
rigorous imprisonment from 15 years to life or with death, if one endangers,
seizes or puts under control, causes serious interference or disruption of any
public services provided that it fulfils other requirements stated in the
definition. The Proclamation defines “public services” as electronic,
information communication, transport, finance, public utility, infrastructure
or other similar institutions or systems established to give public service.”
The element of the terrorist acts” definition in issue has been commented to
be too broad to constitute a terrorist act and it might be utilized to punish
political dissent.”

Criminalizing an act that is not inherently violent or which is unlikely to
cause serious damage to the life, bodily integrity or property of a person does
not seem to be a defensible one in cases of anti-terrorism legislations.8 It is
this conviction that made some other jurisdictions to reconsider their earlier
drafts and provide an exemption for advocacy, protest, dissent or industrial
action that is not intended to cause serious physical harm to a person or a
serious risk to the health and safety of the public or a section of the public.®

78 Supra note 5, The Anti-Terrorism Prclamation, Art. 2(7).
79 Human Rights Watch, Supra note 72 at 4. True it is this comment refers to the draft
and not the final Proclamation. Nonetheless, the only amendment that the final
Proclamation made is requiring seriousness of the interference or disruption of
public services. But see, supra note 32, Ato Hailu Mehari contends that this will not
affect peaceful protests as what is envisaged is acts done in pursuance of the goals of
a terrorist organization. However, I would argue against Ato Hailu’s assertion as the
proclamation envisages every one and not necessarily a member of an organization
that is proscribed as a terrorist organization.
80 See generally, Human Rights Council, 10th session, Agenda item 3, Report of the
Special Rapporteur on the Promotion and Protection of Human Rights and
Fundamental Freedoms While Countering Terrorism, Mission to Spain, 16
December.2008. The standards of the United Nations Special Rapporteur on
Terrorism and human rights support this argument and denounce contrary
stipulations.
81 See for example, Jude McCulloch, ‘Counter-terrorism’, Human Security and
Globalization-from Welfare to Warfare State?, Current Issues in Criminal Justice, Vol. 14,
2002-2003, p.285. Jude McCulloch mentioned that due to public pressure, the
Australian government amended its original anti-terrorism legislation that unduly
curtails the right to political protest by the use of non-violent means of oppositions
such as civil disobedience. In the final legislation, political protest that is not
intended to cause serious physical harm to a person or a serious risk to the health
and safety of the public or a section of the public are exempted from being
considered as terrorist acts. This could serve as a model for other jurisdictions,
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This approach by the Australian? law#? could be taken into account so as to
amend the anti-terrorism law to make it more friendly to human rights. For
instance, the Commonwealth Draft Model Legislation expressly provides that
disruption of any services which is committed in pursuance of a protest,
demonstration, or stoppage of work, shall be deemed not to be a terrorist act
unless the act is intended to result in endangering a person’s life, causing
serious bodily harm, serious damage to property or serious risk to the health
or safety of the public or a part thereof.8* The European Union common
definition of terrorism also follows a similar trend.®> Resolution 1556 of the
Security Council of the UN also indirectly defines terrorism in a similar
manner.8

including the Ethiopian case, if there is a real commitment not to unduly curtail the
right political protest under the guise of preventing terrorism.
82 ] am taking Australia as an example since Ethiopian State Television Special
Program about Anti-Terrorism in Ethiopia named ‘Akeldama’ broadcasted on the
27t of November 2011 mentioned that Australia is one among the four democratic
countries from where the Ethiopian anti-terrorism law is allegedly taken ‘verbatim’.
83 Section 100.1 of the Australian Criminal Code defines a terrorist act as

“an action or threat of action” which is done or made with the intention of

v advancing a political, religious or ideological cause; and

v coercing or influencing by intimidation, the government of the Common

wealth, State or Territory or the government of a foreign country or
intimidating the public or a section of the public.

Action will only be defined as a terrorist act if it:
causes serious physical harm or death;
seriously damages property;
endangers a person’s life;
creates a serious risk to public heath or safety; or
seriously interferes with, seriously disrupts, or destroys, an electronic
system.
Action will not be a terrorist act if it is advocacy, protest, dissent or industrial action
and is not intended to cause serious physical harm or death, endanger the lives of
others or create a serious risk to the public heath or safety.
8¢ Common Wealth Secretariat, Supra note 78 Art. 3.
85 Mattew Taylor, Supra note 78 Sub-article D. It limits the criminalization of
disrupting public services. It provides that “causing extensive destruction to a
government or public facility, a transport system, an infrastructure facility, including
an information system, a fixed platform located on the continental shelf, a public
place or private property likely to endanger human life or result in major economic
loss.”
86 Resolution 1566(2004), Adopted by the Security Council at its 50534 meeting, on 8
October 2004. It states that for a criminal act to be labeled as terrorist it has to be
“committed with the intent to cause death or serious bodily injury, or taking
of hostages...”

SNENENENEN
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The Ethiopian Anti-Terrorism Proclamation, on the contrary, fails to qualify
serious interference or disruption of public services and other acts that might
be labeled as terrorist acts, which inevitably makes the domain of its
application extremely broad. An opposition political party leader expressed
his fear that there is no guarantee to preclude the use of this provision to
punish an inherently peaceful political demonstration which might cause the
interruption or disruption of public services sought by the law.%” I believe it is
convincing that the mere fact of causing serious interruption or disruption of
public services or other acts which are not directed against life or serious
destruction of property shall not constitute terrorism. It should have been
qualified with its consequences. It is the failure in this respect that makes the
prohibition so broad that it might end up criminalizing inherently non-
violent forms of political or other demonstrations. This might make the
public frightened not to take part in public, most notably political,
demonstrations and consequently hold back exercise of the right to
participate in public affairs.

B. Analysis of the Vague Aspects of the Definition
Let us consider the ambiguous aspects of the definition. We will explore the
vagueness of the definition by taking two elements that prominently display
its vagueness. These are ‘coercing the government’ and ‘destabilizing or
destroying the fundamental...social institutions of the country’. These two
are taken as examples since I believe that they can better display the
definition’s vagueness.

‘Coercing the government” up on committing or threatening to commit any of
the six offences stated in Article 3 is an element of the definition of a terrorist
act. The phrase ‘coercing the government’ is not easily determinable.® It may
not be possible to determine whether a certain act fulfils this requirement or
not. The indeterminate aspects of the phrase mentioned can better be seen by
the use of hypothetical cases.

Assume the government failed to pay salaries or make an increase thereof to
employees of the Ethiopian Telecommunication Corporation® and the
aggrieved employees warned government officials to disrupt

87 Interview with Lidetu Ayalew, Supra note 75.
88 Parliamentary Minute, Supra note 55 at 5. In the minutes of this discussion, it has
been commented that the phrase ‘coercing the government’ is not clear and demands
further explanation.
89 The Corporation is owned and run by the government and it is the only telecom
service provider in the country.
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telecommunication services® unless their demands are fulfilled and the
services of the Corporation are made open to the private sector” believing
that this would ultimately solve the problem. I do not want to dwell on the
issue as to the legality of the action taken in the hypothetical case. Let us
simply think whether the action constitutes a threat to ‘coerce the
government” assuming that the disruption they sought fulfils the seriousness
requirement that the Proclamation demands. I believe that such kinds of
actions are minor expressions of dissatisfaction and shall in no way be
considered acts of terrorism. It seems indefensible to consider a workers’
strike as a terrorist act. However, there is no guarantee that a strict
application of the Proclamation might not lead one to another conclusion.
This shows the magnitude of the inherent vagueness of the definition
provided.

In relation to the above stated element, we can also raise issues as to the
magnitude of acts that have the potential to ‘coerce the government’. Does
every act that aspires to ‘coerce the government” fulfill the requirements of
the law or do we need to adopt standards? This dichotomy can be made clear
by the use of a hypothetical example. Suppose an individual is aggrieved by
the way a local government administration® functions and commits serious
bodily injury against a local official believing® that his action would change
the administration for better. Does the action of this person have the required
magnitude so as to be considered as an act that coerces the government? 1
believe that this kind of action, though unarguably criminal, cannot have the
capacity to ‘coerce the government’ in the strict sense®. No doubt, it is an
attempt to coerce a government body but I believe that the act has no
capacity to do so and the government will not normally be factually coerced
in this case.® However, it is not unrealistic to predict that a judge might

% According to the definition provided for in the Proclamation this constitutes a

“public service” and hence falls within the ambit of the Proclamation’s application.

91 This might be considered as an ideological motive sought in the proclamation. It

has to be reckoned that the degree of government involvement in the economy is one

of the divisive ideological subjects for political actors in Ethiopia and beyond.

92 This is refereed to as ‘Kebele” Administration in the Amharic Language.

9 No doubt about it, this is an unacceptable belief and the act is indefensibly

criminal. However, it is not possible to make everyone believe in a conventional

manner.

% The Anti-Terrorism Proclamation Art. 2 (9). It defines “government” means the

federal or a state government or a government body or a foreign government or an

international organization.

% If one tends to argue that the mere intention suffices, it would be pointless as such

kind of interpretation punishes ideas rather than acts. At this point, it would be wise

to refer to the general principle of causation as enshrined in the Ethiopian Criminal
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consider the same act as an act of terrorism since the law is silent on the
magnitude of an act that can coerce the government. This shows the
vagueness of the definition provided in the Proclamation.

Similarly, the other element of the definition that reads as ‘destabilizing or
destroying the fundamental...social institutions of the country” has inherent
vagueness making application of the definition of terrorism an
indeterminable one. I believe that the fundamentality of the social institution
that is destabilized or destroyed is not easy to identify. It might seem silly to
argue committing any of the offences enumerated in the Proclamation
intending to advance political, religious or ideological cause by destroying a
family, which is conventionally regarded as a fundamental social institution
of a country, is a terrorist crime. Nevertheless, a literal reading of the text of
the Proclamation’s definition of terrorist acts might lead one to such an
awkward conclusion, which cannot convince any one with reasonable
understanding of terrorism. What constitutes the fundamental economic or
social institutions of the country? It is not something that can certainly be
known and there has to be a clear definition to avoid this problem.

The broadness and vagueness of a definition of terrorism makes an anti-
terrorism law inclined to inconsistent applications and potential abuses
which inevitably affect human rights protection. An over-broad definition of
terrorism is a harsh security strategy that infringes rights without adding a
value for their protection.” It has been appropriately commented that “a
narrower definition of terrorism would not only minimize threats to civil
liberties, but would also help focus limited resources on the most serious

Code, which specialized criminal legislations, including the Anti-terrorism
proclamation shall comply with, unless there is a special amendment made for the
purpose of the proclamation. The Anti-terrorism proclamation is silent in this regard.
Article 24(1) of the Criminal Code provides the following:
Article 24 - Relationship of Cause and Effect
1. In all cases where the commission of a crime requires the
achievement of a given result, the crime shall not be deemed to
have been committed wunless the result achieved is the
consequence of the act or omission with which the accused
person is charged.
This relationship of cause and effect shall be presumed to exist
when the act within the provisions of the law would, in the
normal course of things (emphasis added), produce the result
charged.
% Kent Roach, Must We Trade Rights for Security? The Choice Between Smart, Harsh; or
Proportionate Security Strategies in Canada and Britain, Cardozo Law Review, Vol
27,No. 5, March 2006, p.2219.
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threats.”?” Even setting aside the human rights impacts of a broad and vague
definition, given the resource constraints the country has and the expected
expenditure that counterterrorism requires, it would have been better had the
law been focused on cases of terrorism that speak for themselves.

The indeterminacy of the definition makes the law highly inclined to misuse.
This more likely affects the free exercise of fundamental rights and
freedoms®such as freedom of expression, demonstration and assembly since
it is not as such easy to identify which act constitutes terrorism and which
one does not. In fact, this is a common denominator of many of the
downsides of the Proclamation from the perspective of human rights
protection. Generally, the more indeterminate a definition of terrorism is the
more likely for it to be used so as to curtail the free exercise of legitimate
rights, especially those with political features, for fear of terrorism charges.

3.2.2 Absence of Judicial Involvement in the Proscription® Processes
and its Effect on Individual Liability

Customarily, the executive is often times not friendly with or at least not a
renowned defender of human rights. It is not unusual for human rights
activists to blame the executive as the author of human rights violations in
many occasions. In such cases, democracy provides us the other two organs
of government to have a close look at and, if necessary, condemn the
decisions of the executive and thereby preventing it from violating human
rights using the state machinery it has. Hence, adherence to separation of
powers and appropriate check and balance could be seen as an indication of a
government’s adherence to human rights norms.10

97 Ibid.
% See, Interview with Lidetu Ayalew, Supra note 75. Ato Lidetu Ayalew contends
that the indeterminacy of the definition gives unwarrantedly broad discretion of
interpretation and thereby making the law prone to abuse.
9 See Zemen Megazine, Supra note 7, The Ethiopian parliament has already
proscribed five groups as terrorists in Ethiopia. These include three local political
groups namely Ginbot 7, Ogaden Peoples Liberation Front (ONLF) and Oromo
Liberation Front (OLF) and two foreign Islamic groups namely Al-Qaeda and the
Somalia based Al-shabab. There are debates about the appropriateness or otherwise
of this proscription and the fairness of the procedure followed by the parliament. The
effect of the proscription on individuals who are members of such groups before and
after proscription remains to be a bone of contention. In a related fashion, the effect
of proscription on other individuals who have relations other than membership to
such groups is still not settled. However, it is not the object of this article to dwell
into practical issues which deserve a separate study.
100 Rosemary Foot, Human Rights and Counterterrorism in Global Governance: Reputation
and Resistance, Global Governance, Vol.11, 2005, p.292.
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Judicial and legislative control over the executive is required for sound
government functioning. This skeptical attitude towards the executive is not
groundless. Since terrorism is a volatile concept, there has to be a system so
as to minimize the risk of abuse and strike a balance between countering
terrorism and protecting the rights of all including terrorist suspects. The fact
that Ethiopia’s Anti-Terrorism law has made proscription and its effects on
individual members totally out of the reach of the judiciary'®, I believe, has
negative impacts on human rights protection.102

The Proclamation provides the following in relation to the procedure to be
followed in proscribing terrorist organizations!®® within its part five that
provides measures to control terrorist organizations and property:

Article 25. Procedure of Proscribing Terrorist Organization
1. The House of Peoples” Representatives shall have the power,
upon submission by the government, to proscribe and de-
proscribe an organization as terrorist organization.
2. Any organization shall be proscribed as terrorist organization if
it directly or indirectly:
a. commits acts of terrorism;
b. prepares to commit acts of terrorism;
c. supports or encourages terrorism;
d. 1s otherwise involved in terrorism.

01 Cf. Clive Walker, Blackstone’s Guide to the Anti-Terrorism Legislation, Oxford
University Press, 2002, P. 50. Clive Walker stated that there is a similar trend in
England’s Anti-Terrorism legislation. It was commented that the Terrorism Act 2000
remains steadfastly executive in terms of the activation of proscription. The Secretary
of State may by order add or remove an organization from a list of terrorist
organizations.

102 But see, Interview with Hailu Mehari, Supra note 32. Ato Hailu Mehari contends
that as the House of Peoples” Representatives represents the Nations, Nationalities
and Peoples of Ethiopia; there is no wrong in mandating it to the proscription. He
goes on arguing that since the House is a democratic entity, it is not wise to be
skeptical that it might unduly use its power. See also, Interview with Demoze
Mamie, Supra note 37. Ato Demoze praises this proscription process. Nevertheless, |
argue against them as the issue at hand is whether the House can exercise powers on
justicable matters but not whether it is democratic or not.

108 See, Supra note 5, The Anti-Terrorism Proclamation, Art. 2(4). It provides that
“terrorist organization” means:

a. a group, association or organization which is composed of not less
than two members with the objective of committing acts of terrorism
or plans, prepares, executes or cause the execution of acts of terrorism
or assists or incites others in a way to commit acts of terrorism; or

b. an organization so proscribed as terrorist in accordance with this
Proclamation.
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3. Where any orgamization 1s proscribed as terrorist in accordance
with sub-article (1) and (2) of this Article, its legal personality
shall cease.
4. The body that administers the terrorism victims fund to be
established in accordance with this Proclamation shall assign a
liquidator to the organization the legal personality of which has
ceased pursuant to sub-article (3) of this Article, and enforce
the process of the liquidation. 104
The absence of judicial involvement in the process of proscription or de-
proscription and the effects thereof on individual members of the concerned
organization certainly violates the citizens’ right of access to justice. The
FDRE Constitution ordains that “everyone has the right to bring a justiciable
matter to, and to obtain a decision or judgment by, a court of law or any other
competent body with judicial power.”1% No one could reasonably argue that the
House of Peoples” Representatives has judicial powers whatsoever.1% Neither
can it be denied that the proscription process has justiciable elements in it. It
suffices to mention the effects of proscription.

Besides the consequent freezing and forfeiture of the property of the
proscribed terrorist organization?”, the fact that any form of participation by
individuals in a proscribed terrorist organization is an independently
punishable crime makes the justiciable feature of the proscription process an
incontestable one. Hence, it could be said that the Proclamation violates the
right of access to justice by precluding judicial involvement in determining
the effects of the proscription process.

Freedom of association is constitutionally recognized as it is stated that “every
person has the right to freedom of association for amy cause or purpose.
Organizations formed, in violation of appropriate laws, or to illegally subvert the
constitutional order, or which promote such activities are prohibited.”108 1t is
obvious that establishing an association with terrorist missions or a
promotion thereof is illegal making its prohibition lawful and justified.
However, it is equally sound and acceptable that the legality or not of an
association shall be ascertained by an independent judiciary; not by the law
making organ, which obviously favors the majority. The Anti-Terrorism law,

104 Td, Art. 25.
105 Supra note 53, The FDRE Constitution, Art. 37(1).
106 See, Id. Art. 79(1). It is provided that “judicial powers, both at Federal and State
levels, are vested in the courts.”
107 It has to be reckoned that a grouping of even two persons might be deemed as
such.
108 Supra note 53, The FDRE Constitution, Art. 31.
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however, provides a scheme whereby the legality or otherwise of an
association could be determined without judicial involvement, at any stage.
This denies the association and its members the right to access court-
administered-justice and thereby affects their freedom. Members might be
frightened in joining associations as a subsequent proscription by the
majority in the parliament might make their mere membership a crime.'®

The negative human rights implications of the absence of judicial
involvement in the proscription are not just limited to the organizations per
se. It also affects members of the proscribed organization on an individual
basis. The fact that the organization in which someone is a member is
proscribed makes the member thereof punishable for a crime of participation
in a terrorist organization''? and be subjected to rigorous imprisonment from
5 to 10 years. I believe that especially the phrases that criminalize
membership and participation in any capacity for the purpose of a terrorist
organization are susceptible to abuse and the judiciary should have had a say
at least in determining the criminal intent of those charged for being a
member of a proscribed organization. This seems absent as the law currently
stands.

It is an established fact that everyone has the right to be a member of any
association unless the association is clearly against the law. Suppose someone
joins a certain organization firmly convinced that the activities the
organization undertakes are lawful and participates in purely peaceful
aspects of the organization. However, if the organization, to which our
‘innocent” example is a member, is proscribed as a terrorist organization, the
‘innocent” person is liable to a minimum of 5 years rigorous imprisonment as
the requirement of the law i.e. membership or participation, in any capacity,
to a proscribed organization is met. This looks absurd.

109 But see, Interview with Hailu Mehari, Supra note 32. Ato Hailu argues that the
law will not affect freedom of association as every one has to be confident in joining a
peaceful organization. If the organization is really a peaceful one, there is no
possibility of being punished.
110 Supra note 5, The Anti-Terrorism Proclamation, Art. 7. Participation in a Terrorist
Organization
1. Whosoever recruits another person or takes training or becomes
a member or participates in any capacity for the purpose of a
terrorist organization or committing a terrorist act, on the basis of
his level of participation, is punishable with rigorous
imprisonment from 5 to 10 years.
2. Whosoever serves as a leader or decision maker in a terrorist
organization is punishable with rigorous imprisonment from 20
years to life.
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If it is not a slip of the pen, in a parliamentary document that explains the
Draft Anti-Terrorism Proclamation, there was a requirement of intention for
one to be punished for participation in a terrorist organization.""! This
requirement of intention is, however, absent in both the draft and the final
Proclamation. There is nothing that prevents one, who, even with innocent
belief, becomes a member and/or participates, in any capacity, in pursuance
of the objectives of an organization that is proscribed as a terrorist one, from
being persecuted for terrorism. It would have been sensible had membership
alone been made punishable only in so far as the accused has become a
member once the organization is proscribed as a terrorist one. Therefore, the
absence of judicial involvement in the process of proscription is of
paramount implications from the perspective of such ‘innocent” individuals.

The envisaged proscription makes the power of courts a symbolic one. They
have no role whatsoever in challenging the decision to proscribe or de-
proscribe an organization as a terrorist one. It has to be borne in mind that
the FDRE Constitution gave the power of constitutional interpretation to the
House of the Federation but not to courts of law.'2 Hence, courts cannot
declare unconstitutional whatever is decided by any organ of government
including the parliament.!> Therefore, it may not be constitutionally
permissible to directly empower courts to check the excess of powers by the
executive or the legislative organs. However, nothing should have prevented
courts of law from considering individual cases of members of proscribed
organizations to determine whether they are criminally responsible for their
involvement in the proscribed organization. Otherwise, it would mean that
the parliament is deciding on individual criminal responsibility.

From the individual’s perspective, it seems that courts cannot go to the merit
of considering the unlawfulness of the acts that someone commits if it is
proved that he is a member or participated, in any capacity, for the purpose
of the proscribed organization.!'* By proscribing a given organization as a

11 A Short Explanation to the Draft Anti-Terrorism Proclamation, an unpublished
document located in the Documentation Center of the Ethiopian Parliament, Original
Document in Amharic, Translation Mine p. 15.

12 Supra note 53, The FDRE Constitution, Art. 83.

13 See generally, Consolidation of the House of the Federation and Definition of its
Powers and Responsibilities, Proclamation No. 251/2001.

114 But see, Interview with, Ato Amare Amogne, Judge, Federal Supreme Court, 9
December 2009. Ato Amare contends that it does not mean that a member will be
punished for his membership alone unless it is proved that in becoming a member of
the organization he has intended to cause the wrongs done. It is only a member who
has actually done the specified acts of terrorism who is liable to punishment.
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terrorist one, the Parliament is making members punishable for their mere
membership as membership alone in any capacity is an independently
punishable crime. Generally, there is no clear demarcation between the
powers of the lawmaker and that of courts, if at all any, in the process of
prosecuting alleged terrorists.’'5> With all the above stated reasons, I argue
that the absence of judicial participation in the proscription and especially the
effects thereof, has negative consequences from a human rights perspective
since courts of law are expected to be defenders of human rights.

3.2.3 It Might be Used to Punish Political Dissent16
Among criticisms against anti-terrorism laws, all over the world, the
allegation that they might be inappropriately used to punish political dissent
is the most prominent one."” In fact some commentators even questioned the
appropriateness of the focus given to anti-terrorism measures alleging that
they are being misused to pursue political missions by red-herring the public
with the mostly echoed effects of terrorism. 11

However, I [this author] would argue that as the law appears now, there is no further
requirement if it is proved that some one is a member of an organization that is
proscribed as terrorist.

115 See, Ibid. Ato Amare said that regulations are needed to bring clarity on the
procedure to be followed in bringing court cases before and/ or after the proscription.
See also, Supra note 37. While commenting on whether investigation begins before
proscription, Ato Mulugeta contends that some form of pre-formal investigation is
indispensable as there is a need to establish a case to the satisfaction of the
Parliament to decide on the issue. I argue that this has to be resolved by a regulation
that clearly demarcates the mandates of courts before and/or after proscription by
the Parliament.

16 See, Supra notes 7 and 8 for the debate on whether or not the government is
actually using the anti-terrorism to silence political opposition. In consequence of the
terrorism charges against a number of journalists and members of the opposition,
some people argue that the law is being used to silence political opposition. On the
contrary, the government denies such allegations and contends that it has never used
the law to silence political opposition whereas membership to political parties could
not be a defense to evade criminal prosecution. This paper does not dare to examine
practical issues which, as already indicated above, is an area which deserves a
separate study.

17 See for example, Ben Saul, Defending ‘Terrorism’: Justifications and Excuses for
Terrorism in International Criminal Law, Australian Year Book of International Law,
Vol. 25, 2006, p.20. See also, Noah Bialostozsky, The Misuse of Terrorism Prosecution in
Chile: The Need for Discrete Consideration of Minority and Indigenous Group Treatment in
Rule of Law Analyses, Northwestern Journal of International Human Rights, Vol. 6,
2007-2008, p.83.

18 See for example, Carol K. Winkler, In the Name of Terrorism: Presidents on Political
Violence in the Post-World War 11 Era, State University of New York Press, 2006, p.2.
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The Anti-Terrorism Proclamation has been criticized by international human
rights activists and the domestic opposition and private media for its
susceptibility to be used for the purpose of punishing political dissent.’® The
government, on its part, denies the plausibility of this accusation. During
public discussions of the Proclamation in its draft stage, officials of the
government maintained that the law has no negative impact in the peaceful
functioning of political parties.120

In a press briefing on this issue, Ato Meles Zenawi, the late Ethiopian Prime
Minister, reiterated the position of his government. He said that political
difference ought to be resolved by political means; that is perfectly correct;
which means, if that is the position the opposition accepts, political
differences will not take the form of terror and therefore the Proclamation
will not affect those with a different political opinion.!?! True, gone are the
days when it was thought that was appropriate to use any means to get to
state power. However, it has to be stressed that not all inappropriate methods
of acquiring state power are cases of terrorism.

Despite the government’s optimistic statements on the issue at hand, I would
argue that there are genuine concerns to argue that there is no guarantee that
can prevent the government in power from using the Proclamation to attack
its political opponents. It is an age-old purpose of laws to limit arbitrary
power of government. This does not necessarily mean that governments are
irresponsible actors. However, neither is it plausible to expect the
government to put a limit on its power based on its volition. This is why we
need laws to check undue practices by the government, and obviously other
actors. Irrespective of the degree of political commitment not to use the
Proclamation for punishing political dissent, the system can in no way be
immune from such criticism unless it has legal schemes meant to pursue this
commitment.

Carol K. Winkler contends that in the case of the United States of America on an
empirical level more Americans have died from crossing the street than from being
victims of terrorist attacks, that only six Americans have died as a result of chemical
or biological terrorism since 1900, and that no American has ever died from an act of
nuclear terrorism.
19 See for example, Human Rights Watch, Supra note 72.
120 Parliament Document, Supra note 69 at 10. It was stated that “the Proclamation is
not meant to deal with the relations between the opposition and the government; it is
rather meant to stand for peace.”
121 Melaku Demissie, Arguments on Anti-Terrorism Law, the Reporter (English),
Published Weekly by Media and Communications Center, Saturday 04 July 2009.
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The Proclamation has two inherent weaknesses that make it vulnerable to be
abused so as to silence political opposition. These two weaknesses have been
the focus of analysis in the preceding two downsides of the Proclamation.
Though the above stated weaknesses have cross-cutting effects on various
categories of human rights, their negative impacts on manifestations of the
right to protest is a noteworthy one which demands separate treatment due
to the fact that terrorism is not a purely legal concept but rather with political
hybrids.

It has been noted earlier that some of the elements of the offence of “terrorist
acts” in the Proclamation are unduly broad. Notable in this regard could be
the fact that it criminalizes ‘serious interference or disruption of public
services’ as a terrorist act irrespective of whether human life has been lost,
bodily integrity seriously endangered or grave loss or destruction has
resulted from such interference. Since demonstrations are the prominent
ways of pursuing political protest, mainly in critical times, the broader aspect
of the definition, in one way or another, is more likely to curtail peaceful
political demonstrations.

Incontrovertibly, interruption or destruction of public services is a criminal
activity and its perpetrators deserve the appropriate punishment. However,
there is no justified reason for it to constitute a crime of terrorism on its own.
In our case, if an organization is proscribed, it will immediately lose its legal
personality and cannot lawfully operate. This has deterrence effects on
peaceful political protests as there is a possibility for protests to result in the
public service interruption or disruption sought by the law'2? and the whole
activity be regarded as a ‘terrorist act’ making the organizing party
susceptible to proscription. Any undue limitation on the right to protest, the
functional part of the right to political participation, is of far-reaching
harmful consequences on human rights protection.

The weakness of the Proclamation manifested in denying judicial
involvement in the process of proscription of terrorist organizations also best
depicts the problem of the absence of judicial control not to let the law be
used to silence political opposition. It has been mentioned earlier that an
organization will be proscribed as a terrorist one based on the proposal by

12 See, Interview with Lidetu Ayalew, Supra note 75. Ato Lidetu Ayalew further
contends that these and other features of the Proclamation suggest that the law was
made not just for protection of innocent victims of terrorism, which he argues shall
be the only focal point of the law as they have no way to protect themselves, but to
protect the government which has well-entrenched capacity to protect itself from any
attack.
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the government and an endorsement thereof by the House of Peoples’
Representatives. In current Ethiopian reality, the party which leads the
executive, and the one which is supposed to propose proscription, has 99.6%
of the seats in the House. It will have no problem in getting an approval of
the proposed proscription from the House.'?> Hence, in the absence of any
form of judicial involvement, there is nothing that can prevent the
government from proscribing any organization as a terrorist one.12* The
unchallenged dominance that the leading political party has in the House
places the conviction not to use the Proclamation for political purposes in the
mercy of the leading political party, not in a legally regulated scheme that
prevents abuse.

The only option that an aggrieved political party has in such cases would be
questioning the constitutionality of the decision of the House. However, even
the House of the Federation, which is mandated to constitutional
interpretation, is a political entity and hence may not be immune from the
critics that one may have over the Parliament.® Therefore, I argue that the
absence of judicial involvement, in all the stages of the proscription process
might potentially be used to silence political opposition.

3.24 Evidentiary Rules Bypassing Constitutional Guarantees of
Human Rights
The need to incorporate new legal mechanisms and procedures to gather and
compile sufficient information and evidences in order to bring perpetrators of
terrorist acts to justice'? is one among the statements of reason of the
proclamation. A parliamentary document that gives brief explanation of the
provisions of the Proclamation stated that the existing legal regime in
Ethiopia regarding evidentiary matters are not sufficient to control terrorism

12 In my personal observations so far, I never heard of a bill proposed by the
executive that failed to get the approval of the Ethiopian parliament.
124 See, Minasse Haile, The New Ethiopian Constitution: Its Impact Upon Unity, Human
Rights and Development, Suffolk Transnational Law Review, Vol. 20, 1996-1997, p. 51.
Professor Minasse Haile criticizes the Ethiopian Constitution for not being friendly
with the principle of separation of power.
125 Supra note 53, The FDRE Constitution, Art. 61(3). The Constitution ordains that
“Members of the House of the Federation shall be elected by the State Councils.” In
current Ethiopian realities, in all the State Councils, the leading political party is
either the one which controls the Council or has partnership with the ethnically
organized political parties controlling the regions” State Councils. It is this political
feature of the House of the Federation that affects its pragmatic potential in dealing
with the claims of aggrieved political parties with the degree of neutrality that is
demanded in such cases.
126 Supra note 5, The Anti-Terrorism Proclamation, Preamble, par. 4.
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and bring perpetrators to justice demanding the law maker to provide new
rules of evidence.'?

Article 23 of the Anti-Terrorism Proclamation provides that:
Without prejudice to the admissibility of evidences to be presented in
accordance with the Criminal Procedure Code and other relevant
legislations, the following shall be admissible in court for terrorism
cases:
1. intelligence report prepared in relation to terrorism, even if the
report does not disclose the source or the method it was gathered;
2. hearsay or indirect evidences;

digital or electronic evidences;

4. evidences gathered through interception or surveillance or
information obtained through interception conducted by foreign
law enforcement bodies; and

5. confession of a suspect of terrorism in writing, voice recording,
video cassette or recorded in any mechanical or electronic
device.128

@

Among admissible evidences listed in the Proclamation, the one which makes
an intelligence report on terrorism admissible without a need to disclose the
source or the method it was gathered seems, at least apparently, contrary to
the constitutional rule that excludes evidences obtained under coercion. The
Constitution commands that “persons arrested shall not be compelled to make
confessions or admissions which could be used in evidence against them. Any
evidence obtained under coercion shall not be admissible.”1?° The fact that the law
admits intelligence reports without a need to disclose the method of
collection thereof might enable the intelligence officials to bypass the
constitutional guarantee not to use torture to obtain evidences. It has to be
borne in mind that this kind of technique is becoming rampant in many
countries in relation to terrorism cases.’® Coupled with the capacity
problems of the police to investigate terrorism cases!®, it is not unwise to be
skeptical of the way that this provision is going to be implemented.

127- A Short Explanation to the Draft Anti-Terrorism Proclamation, an unpublished
document located in the Documentation Center of the Ethiopian Parliament, Original
Document in Ambharic, Translation Mine p. 10 and 11.
128 Supra note 5, The Anti-Terrorism Proclamation, Art. 23.
129 Supra note 54, The FDRE Constitution, Art. 19(5).
130 See, Human Rights Council of the UN, 10th session, Agenda item 3, Report of the
Special Rapporteur on the promotion and protection of human rights and
fundamental freedoms while countering terrorism, 4 February 2009, p. 7.
131 Hashim Tewfik, Supra note 36 at 42-44.
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It might be argued that the Proclamation does not specifically make
evidences obtained by coercion admissible. On the contrary, since revising
evidentiary rules is among the statement of reasons of the Proclamation
stated in the preamble, something significantly different from the existing
legal regime might have been sought. Irrespective of what has been sought
by the law, it is a clear case that contradicts with the Constitution if
intelligence report that fails to disclose its method of collection is made
admissible, especially in cases when the suspect claims to have been
tortured.’® I recommend the constitutionality of this provision of the
Proclamation has to be challenged.

The FDRE Constitution unequivocally establishes the right of accused
persons to have full access to any evidence presented and examine witnesses
testifying against them.’33 The fact that the anti-terrorism law provides that
hearsay or indirect evidences are admissible might collide with the principles
of fair trail recognized by the Ethiopian Constitution. The admissibility of
hearsay and indirect evidences as well as intelligence reports failing to
disclose the source or method of gathering seriously offends the defendants’
right to confrontation of the prosecution case. This may undermine the
reliability of the court’s verdict and likely give rise to miscarriage of justice.

3.2,5 5Undue Restriction on Freedom of Expression
The Proclamation’s subjective criminalization of encouragement of
terrorism!3 makes the domain of the prohibited act indeterminate and might
unduly restrain the lawful exercise of freedom of expression especially
through the media. Undeniable as it is, unregulated use of the media might
make it susceptible to abuse by persons of terrorist agenda to nurture a

132 ] am aware of the argument that it may not be unconstitutional if the law just
turns the burden of proving the existence of torture or other forms of coercion from
the government to the suspected individual.[ see for example, supra note 32, Ato
Hailu Mehari had this opinion] But I would argue that this kind of scheme is in no
way acceptable as the right at stake is freedom from torture, which is an absolute
right and it is not practically an easy affair for an individual suspect prove the fact of
his being coerced to the satisfaction of the court.

133 Supra note 54, The FDRE Constitution Art, 20(4).

14 Supra note 5, The Anti-Terrorism Proclamation, Art. 6. Encouragement of
Terrorism

Whosoever publishes or causes the publication of a statement that is likely to be
understood by some or all of the members of the public to whom it is published as a
direct or indirect encouragement or other inducement to them to the commission or
preparation or instigation of an act of terrorism stipulated under Article 3 of this
Proclamation is punishable with rigorous imprisonment from 10 to 20 years.
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culture of violence and spread terror.’® Exceeding its limits, freedom of
expression might be abused and add fuel to the fire. This has to be legally
regulated.’® However, care should be taken not to violate the essence of the
freedom under the guise of fighting terrorism.

The Proclamation criminalizes not only clear cases of direct or indirect
encouragement of terrorism through the media®®” but also any thing that is
likely to be understood as such by the public or a part thereof for whose
consumption the publication was made. Coupled with the above commented
vagueness and broadness of the definition, the subjective consideration in
deciding whether an expression is an encouragement of terrorism might
result in an unprincipled limitation on the freedom. As the law appears on its
face, in so far as there is a possibility for the expression to be understood by
members of the public as a direct or indirect encouragement of terrorism, it is
legally possible to punish the expression without enquiry into the objective
plausibility that the expression is a clear case of encouragement of terrorism.
This subjectivity makes the domain of the offence indeterminate. The more
indeterminate a criminal offence is the more likely for it to be abused.

The FDRE Constitution stipulates that freedom of expression can be limited
only through laws which are guided by the principle that the freedom cannot
be limited on account of the content or effect of the point of view
expressed.’? In apparent contradiction with this principle, the Proclamation
employed a purely subjective criterion that is meant to control the effect of
the point of view expressed by the media. This subjective consideration is
likely to erode the constitutional commitment to provide legal protection to
the press, as an institution, so as to ensure operational independence and its
capacity to entertain diverse opinions.’ In the public debate about the law, it

15 See for example, Paul Wilkinson, Terrorism Versus Democracy: The Liberal State
Response, Frank Cass Publishers, 2005, p.174-183.
136 See, Supra note 22, ICCPR, Art. 19 (3).
137 But see, Johannesburg Principles on National Security, Freedom of Expression and
Access to Information, Art. 19, Global Campaign for Free Expression, International
Standards Series, November 1996. Principle 6 provides that expression may be
punished as a threat to national security only if a government can demonstrate that:
the expression is intended to incite imminent violence, it is likely to incite such
violence and there is a direct and immediate connection between the expression and
the likelihood or occurrence of such violence.
138 The FDRE Constitution, Art. 29(6).
129 1d. Art. 29 (4).
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was noted that the way the provision of the law is framed might embarrass
citizens not to exercise their freedom of expression.14

3.2.6 Other Human Rights Concerns

In this section, we will focus on exploring other human rights concerns that
could be raised in relation to the Proclamation. Three concerns of human
rights are explored. An argument against the generic denial of bail in
terrorism cases is the first one to be explored. The not-unlikely unprincipled
use of the surveillance and interception mandates by the security personnel is
also commented as there has to be a scheme not to let the mandate used in
cases when it is not indispensable. Finally, this article reflects on the fate of
suspects of terrorism against whom a charge has not been instituted at the
expiry of the four month maximum period of remand.

The denial of bail right!4! for suspects of terrorism cases is one of the critiques
that one might mention against the Proclamation. It is provided that “if a
terrorism charge is filed in accordance with this proclamation, the court shall order
the suspect to be remanded for trial until the court hears and gives decision on the
case.”142 There are arguments that this kind of generic denial of bail has
unconstitutional elements. The theme of the argument is that the Constitution
provides that a court may deny bail only in exceptional circumstances
prescribed by law'#* but not a total legislative denial of bail in specified
offences. In fact, a case'* with similar contents regarding the anti-corruption
special procedure and rules of evidence (Amendment) proclamation has been
submitted to the Council of Constitutional Inquiry and it was maintained
that the stipulation is constitutional. It declared that there is no need for
constitutional interpretation and rejected the case.'® It is only a final decision

140 See, Parliamentary Document, supra note 55 at 6.

141 But see, Wondwossen Demissie (ed.)) Human Rights in Criminal Proceedings:

Normative and Practical Aspects, Reflective Analysis of Procedural and Evidentiary

Aspects of the Ethiopian Anti-terrorism Law, Ethiopian Human Rights Law Series

Vol. IIl, Addis Ababa University, Faculty of Law, 2010, pp. 51-54. Wondwossen

argues that the issue of bail has not specifically been addressed in the anti-terrorism

proclamation. There is an obscurity regarding the fate of the arrested terrorist suspect

until a terrorist charge is instituted against him/her. However, the proclamation

specifically denies conditional release once a terrorist charge has been established.

142 Supra note 5, The Anti-Terrorism Proclamation, Art. 20 (5).

143 Supra note 54, The FDRE Constitution, Art. 19(6).

144 Council of Constitutional Inquiry, Recommendation on the constitutionality of the

proclamation that prohibits bail in crimes of corruption, unpublished document

located in the House of the Federation.

145 See generally, Council of Constitutional Inquiry Proclamation, Proc. No. 250/2001,

Federal Negarit Gazeta, Year 7, No. 40.This comprises professional experts that have

the mandate to recommend on constitutional interpretation issues submitted to the
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by the House of the Federation that serves as a precedent for other similar
constitutional matters.¢ Therefore, it is not impossible for one to expect
another decision by making an application for the case of the anti-terrorism
law.

Without prejudice to the issue of constitutionality, I would argue that it
would have been better had not all cases of terrorism been non-bailable
offences. Not all offences stipulated in the Proclamation are serious so as to
justify denial of bail. False threat of terrorism!¥, failure to disclose terrorist
acts!#s and failure to provide information about a lessee!#? that are punishable
with rigorous imprisonment from three to ten years on account of breach of
duty to cooperate!>® may be prominent examples in this regard. It does not
seem justified to treat all the offences specified in the Proclamation alike. It
would have been better had grave offences of terrorism that are deemed non-
bailable been specified. In fact, we have a similar legislative trend in

House of the Federation and submit the recommendation for the House of the
Federation for a final decision. Article 17 (3) of the proclamation provides that “if the
Council, after investigating the case submitted to it, finds that there is no need for
constitutional interpretation, it may reject the case and inform of its decision thereof
to the concerned party.”

146 Consolidation of the House of the Federation and Definition of its Powers and
Responsibilities, Proclamation, Proc. No. 251/2001, Federal Negarit Gazeta, Year 7,
No. 41, Art. 11(1).

147 Supra note 5, The Anti-Terrorism Proclamation, Art. 11 False Threat of Terrorist
Act

Whosoever while knowing or believing that the information is false, intentionally
communicates or makes available by any means that a terrorist act has been or is
being or will be committed, is punishable with rigorous imprisonment from 3 to 10
years.

148 Id. Art. 12. Failure to Disclose Terrorist Acts

Whosoever, having information or evidence that may assist to prevent terrorist act
before its commission, or having information or evidence capable to arrest or
prosecute or punish a suspect who has committed or prepared to commit an act of
terrorism, fails to immediately inform or give information or evidence to the police
without reasonable causes, or gives false information, is punishable with rigorous
imprisonment from 3 to 10 years.

149 Id. Art. 15. Information about a Lessee

1. Whosoever leases a house, place, room, vehicle or any similar facility
shall have the duty to register in detail the identity of the lessee and
notify the same to the nearest police station within 24 hours.

2. Any person, who lets a foreigner live in his house, shall have a duty to
notify the nearest police station within 24 hours, about the identity of the
foreigner and submit a copy of his passport.

150 Id. Art. 35.
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Ethiopia’ and it would have been better to follow a similar trend for cases of
terrorism. I believe that it is still possible to make amendments to effect
changes in this regard.

Given the danger terrorism poses on the well being of the public at large, it is
legally acceptable to put in place legitimate and permissible restrictions on
personal rights in appropriate circumstances. With this understanding, 1
would argue that the fact that the Proclamation mandates the security
personnel to intercept or conduct surveillance on various modalities of
communication up on getting court warrant!®2 is legitimate. In fact, it might
make the security personnel able to prevent crimes of terrorism ahead of
their commission and thereby preventing the would-be negative implications
on human rights protection.

I believe the surveillance and interception sought by the Proclamation does
not bypass constitutionally provided restrictions on the enjoyment of the
right to privacy which permit legitimate restrictions in compelling
circumstances meant to protect national security or public peace, the
prevention of crimes or the protection of health, public morality or the rights
and freedom of others.'? It is meant to protect an overarching interest that
deserves protection. However, care should be taken not to let this mandate be
abused by using it in cases whose gravity does not justify the interception
and surveillance sought by the law. In fact, this would be a matter of judicial
activism in that the judiciary has to question the merits of each case. But still,
it would have been better had the law provided guiding considerations'> to

151 The Revised Anti-Corruption Special Procedure and Rules of Evidence
Proclamation, Proc. No. 434/2005, Federal Negarit Gazeta, Year 11, No. 19, Art. 4(1)
limits non-balilable corruption cases based on the gravity of the offence stating that it
is only persons charged with a corruption offence punishable for more than 10 years
imprisonment who can not be released on bail. This provision repeals the provision
of the Anti-Corruption Special Procedure and Rules of Evidence (Amendment)
Proclamation that ordains that any person who is arrested on suspicion of having
committed a corruption offence [irrespective of its gravity] shall not be released on
bail.
152 Supra note 5, The Anti-Terrorism Proclamation, Art. 14(1).
15 Supra note 54, The FDRE Constitution, Art. 26(3).
154 Supra note 5 The Anti-Terrorism Proclamation, Art. 18. The Proclamation
provides such kind of guidelines in case of warrant given to conduct covert search. It
is provided that: The court on the basis of the information presented to it by the
applicant (the police), may give covert search warrant by having into consideration:
a. the nature or gravity of the terrorist act or the suspected terrorist act; and
b. the extent to which the measures to be taken in accordance with the
warrant would assist to prevent the act of terrorism or arrest the suspect.
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grant court warrant or refuse to do so considering whether the compelling
circumstances sought by the Constitution are fulfilled. In the absence of
clearly stated guidelines, there is a probability whereby the legitimate
mandate might be used for illegitimate cases and thereby unduly restricting
the privacy rights of citizens beyond the permissible limits of the law. Yet, it
is praiseworthy that the Proclamation provides that information obtained
through interception shall be kept in secret.15

This article mentioned earlier the four month period of remand to detain a
suspect of terrorism for investigation purposes before charge as a positive
contribution of the Proclamation when seen from subjective Ethiopian legal
reality. However, there are genuine human rights concerns that have to be
seen with due attention. Nothing has been said regarding the fate of the
suspect when investigation is not over after the lapse of the four month
period of remand. The police might potentially indefinitely detain suspects of
terrorism even after the expiry of the four month limitation. It is not very
uncommon for the police in Ethiopia to detain a suspect even defying a court
order for the release of the same.’® Hence, something concrete should be
there to prevent the police from detaining the suspect indefinitely.

The Proclamation simply ordains that no remand shall be given after the
lapse of the four month period. The fate of the suspects up on expiry of such
period is not clearly stated. Some argue that the suspect shall not be released
free and has to be conditionally released on bail'57; others argue that the court
should only close the file of remand and it is up to the detained person to
challenge the legality of his detention by invoking habeas corpus'®; still others
contend that the case has to be closed for-good and the suspect has to be
released forthwith!® as no case has been established against him. This

155 Id. Art. 14(2).
1% See, Interviews with Aderajew Teklu and Yirdaw Abebe, Supra note 58. Ato
Aderajew and Ato Yirdaw confirmed this mentioning real cases. See also, Siye
Abrha, Freedom and Justice in Ethiopia, Signature Book Printing, 2009, P. 92. (Original
book in Ambharic entitled ‘Netsanetna Dagninet Be’Ethiopia’, translation mine). This
is a famous case of corruption allegation against a former MP and Minister of
Defense of Ethiopia. The book evidenced detention after a court decided release on
bail of the suspect.
157 Interview with Ato Berihu Tewoldebirhan, Federal Public Prosecutor, on 14
November, 2009.
158 Interview with Amare Amogne, Supra note 114.
139 Interview with Mulugeta Ayalew, Supra note 37. Ato Mulugeta Ayalew has this
stand.
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uncertainty might be a cause for human rights abuses as the police might
indefinitely detain suspects.

I believe that the law has to be given effect. If the suspect remains in custody
or is only conditionally released, the Proclamation’s limitation of the period
of investigation to four month time becomes meaningless. Nor is it acceptable
to resort to habeas corpus which, I believe, works for a person whose detention
has not come to the attention of a court of law.160 Therefore, if the four month
period expires without a criminal charge, the case shall be closed and the
suspect has to be released, at least conditionally, forthwith. Otherwise, the
police would be indifferent towards diligence in investigating cases of
terrorism. Judicial activism geared towards protecting the rights of suspects
up on adopting human-rights-friendly interpretation of the pertinent legal
instruments is priceless to solve the problem.

The negative features of the Proclamation have either real or potential
negative impacts on human rights protection. The ones with real negative
impacts are those which directly place undue restrictions on human rights.
The case of freedom of expression might be an example in this regard. Those
which I referred as having potentially negative impacts on human rights are
the ones which are susceptible to be used to curtail the whole process of
human rights protection. The indeterminacy of the definition and minimized
role of the judiciary might fall in this category. Though terrorism has to be
prevented and punished, this should not be done at the expense of human
rights that the prevention of terrorism is meant to protect. This is clearly
against the premise of fighting terrorism. To use the words of Michael
Ignatieff, freedom itself must set a limit to the measures we employ to
maintain it.

4. Conclusion and Recommendations

The anti-terrorism law shall not be a source of violations of human rights, for
whose protection it was necessitated. The anti-terrorism law has
praiseworthy positive roles for the furtherance of human rights protection. Its
most important positive feature is enabling the country to effectively prevent

160 Cf. Civil Procedure Code of the Empire of Ethiopia of 1965, Decree No. 52 of 1952,
Art. 179(2) provide that an illegally detained person shall be released by virtue of
habeas corpus where the court is satisfied that the restraint is unlawful. This shows
that what the law envisages are cases which the court was not aware of. In our case,
however, the court is fully aware of the unlawful detention since it is the one that
closed the file of the remand and the detention would henceforth be unlawful. It does
not seem justified to expect the suspect reappear by virtue of a habeas corpus
application as it is possible to decide on the issue right there.
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and punish terrorism. Secondly, the fact that the law envisages the
establishment of a Terrorism Victims’ Fund is praiseworthy in that it
introduced the concept of compensation to victims of human rights
violations, which has hitherto been not well-organized, or even totally absent,
in Ethiopia. I recommend a prompt establishment of the fund by a regulation.
Thirdly, the law fixed the maximum period of remand to prevent unlimited
pre-trial detention.

Coming to its downsides, this article identified a number of real and potential
threats to human rights protection emanating from the Proclamation. The
first one is a common denominator for all the threats. The law provides an
unwarrantedly broad and vague definition of terrorist acts. This makes the
domain of the offence an indeterminate one and highly susceptible to abuse
by state actors. I recommend the definition of ‘terrorist acts” in the
Proclamation has to be amended so as to avoid its unwarrantedly broad and
indefensibly vague elements. It is possible to take lessons from the
recommendations of United Nation organs, and that of other jurisdictions.

The second major problem is mandating the Parliament the power to
proscribe and de-proscribe terrorist organizations and deny judicial role in at
least examining particular cases. Proscription in the Proclamation is not just a
symbolic declaration. It has irreversible implications on the fate of the
organization and its members. The absence of judicial involvement violates
citizens” right to access court-administered-justice recognized in the
Constitution. I recommend the constitutionality of the proscription process
envisaged by the proclamation be considered. Moreover, an amendment has
to be made not to punish individuals for their mere membership to
proscribed organizations in the name of punishing participation in a terrorist
group. It is possible to differentiate mere membership before and after
proscription. It is only when one becomes a member cognizant of an
organization’s terrorist missions that membership alone can defensibly be a
terrorist act. Coupled with the definitional indeterminacy, this could make
the law susceptible to abuses that could punish non-terrorist political dissent.
A regulation has to be issued to make clear the mandates of the parliament
and that of courts of law in the process of prosecuting terrorist organizations
and members thereto. The effect of proscription in the conduct of court cases
shall especially be addressed.

The fact that the Proclamation makes admissible terrorism-related
intelligence report (that does not disclose its source or the method used) and
hearsay and indirect evidences might be a source of abuse. This is contrary to
the constitutional principle that excludes evidences obtained by torture and
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might tempt the police to resort to torture. It may also limit the right of
defendants to confront evidences and witnesses against them and thereby
causing miscarriage of justice. The law also restricts the exercise of freedom
of expression not by using objectively verifiable standards but by subjective
considerations. It prohibits freedom of expression if it is likely to be
understood by the addressees of the expression as a direct or indirect
encouragement of terrorism. Given the definitional problems mentioned
earlier, this predominantly subjective thought might give rise to an
unprincipled restriction on freedom of expression. This unprincipled
restriction should be rendered unconstitutional.

The capacity of the police, public prosecutors, the judiciary, the national
intelligence and security service and other stake holders has to be
strengthened for the better. This assists much for the efficacy of the country’s
counterterrorism measures without unduly violating human rights. It is only
when we have well-organized police and judicial system that human rights
would better be protected. A police force without the required competence to
investigate terrorism cases is more likely to resort to inhuman treatments
against suspects or witnesses in terrorism cases. Above all, there has to be a
higher degree of judicial activism to prevent abuse of human rights in
terrorism-related cases. Judges should always act as human rights defenders
by adopting human-rights-friendly interpretation of the provisions of the
Proclamation and other criminal legislations including provisions of the
Criminal Code and procedure. It is only when the judiciary is active in
defending human rights that we can be assured that the potential abuses of
the Proclamation by government forces is not something worrisome.
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Legal Research Tools and Methods in Ethiopia

Wondemagegn Tadesse®

1. Introduction

Like in any other discipline (science or profession), clarity on research
methods is crucial for the study of law and its institutions. From terminology
to its very existence, the subject of legal research methodology, which is
mostly unheeded until recently, is debated. Close to home, legal research
methodology, despite its potential in shaping the quality of legal scholarship,
has not yet obtained sulfficient clarity in the study of law. From confusion of
‘legal research” with the study of legal citations to lack of academics
interested in the area, legal research languishes in the shadows of substantive
study of law. Unlike in other disciplines where research methods are taken
seriously - in some cases being the very definition of the profession - law
students, academicians, and practitioners have largely ignored issues of
research methods in Ethiopia.

Generally two problems of legal research could be identified in Ethiopia. The
first relates to the dearth of finding tools or law finders that are crucial in
standard legal researches as carried out for instance in writing legal
memorandum or pleadings. It is common knowledge among Ethiopian legal
scholars that their doctrinal researches at present are not assisted by
systematic tools of locating the law. Although there were beginnings to
systematize the publication and the finding of Ethiopian laws such as the
consolidation efforts of the 1970’s, none of them resulted in permanent tools
of legal research. Moreover, there is little consensus among legal scholars on
the importance of law finding tools in Ethiopia. The second problem relates
to the meaning and type of empirical legal research methods that should be
applied in empirical legal scholarship. The introduction of a course on legal
research methods, with recent reforms of law school curricula, might be
evidence of the growing recognition of empirical legal research methods in

* LL.B (School of Law, AAU), LLM (Department of Public and International Law,
University of Oslo), PhD Student (Institute of International Law and International
Relations, Karl-Franzens University of Graz); Lecturer, Center for Human Rights,
AAU (On Study Leave); also taught part-time at School of Law, AAU;

Email: twondemagegn@yahoo.com. I am grateful to the two anonymous reviewers,
who identified, among others, major structural flaws of the initial draft and helped in
the enhancement of coverage and organization of the article. I am also indebted to
students Rediate Mulugeta and Sousena Kebede of the School of Law, who have
assisted me in carrying out a general empirical survey used for this article.
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the study and practice of law. But telling from the content and organization
of the textbook!, (empirical) legal research methods are more obscured than
elaborated. While criticizing the text is not the point of this article and as a
matter of fact the text’s efforts have to be acknowledged as pioneering
empirical methods to Ethiopian law students, the textbook provides little
assistance for actual undertaking of empirical legal research owing to its lack
of clarity exemplified by ambiguities in terminologies and concepts of
research methods.

Such problems surrounding significance and meaning of legal research in
Ethiopia naturally call for exploration of the various issues of research
methods, issues which will hopefully be taken up for further research and
action by students, practitioners, and institutes of law. Hence exploration, it
should be stated, is the objective of this article. As in the nature of
exploratory research, instead of providing concrete solutions, the article aims
at identifying issues concerning legal research in Ethiopia. In doing so,
categories and definitions of legal research are borrowed from literature. For
the purpose of comparison with other research methods, brief examination of
doctrinal study and its methods is made. Since finding tools in doctrinal
research require special attention, separate discussion of the topic is
provided. Issues revolving around empirical legal research are also discussed
at length for they stir debates in legal scholarship. The article also offers some
clarification of terms “primary” and “secondary”, which might mean
different things based on the context in which they are used. After an outline
of questions of concern in legal research methods in Ethiopia, the article will
remark on law schools and legal methods including the issue of plagiarism,
frequently encountered in term papers and theses. After some observations
on rules of citation, the article will end with conclusions and
recommendations to stakeholders in enriching legal research and in effect
legal scholarship in Ethiopia.

The initial story should be told. Sometime ago, the writer was looking for an
article he was told published in the Journal of Ethiopian Law (hereinafter
JEL). The story did not include the year and volume of JEL - the source was a
faint memory of the article. Naturally, the writer went to the Law Library
(Addis Ababa University, hereinafter AAU), wondering how to retrieve the
article. He was all but unsure if there were indices of JEL. The Library
informed the writer that there was no index to JEL. What was then the
natural course for the writer, or anyone for that matter? Naturally colleagues

L Justice and Legal System Research Institute, Legal Research Methods: Teaching
Material, (2009)
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teaching the subject area should be of assistance but could not identify the
article. The situation was unfortunate not least the writer could not find the
article - may be the article never existed. But because there was and is no
easy way of finding it: probably one had to start from the first Volume, first
Number of JEL, which would be how many decades back? Or would it be a
consolation if one knew that there are barely 25 volumes of JEL ever issued?
But what struck the writer most was the wider picture: there was and still is
no easy way of finding Ethiopian law- laws, legal articles, and any legal
research output. And then the big question: should legal research tools such
as finding tools, techniques, and methods not help legal scholars with these
and similar issues? Ideas with empirical legal research forming part of this
article came later.

Afterwards the writer consulted legal research materials and browsed books
and periodicals online. For lack of local materials, the writer has to
substantially depend on foreign materials accessible. The literature on legal
research is rich, though as will be clear later, with varying meanings of the
concept. But what is inspiring is if one so desired one can bite as much as one
likes for legal research and scholarship in Ethiopia. Compared to complex
and functional legal tools and methods developed elsewhere, the
understanding and employment of legal research methods in Ethiopia are at
their earliest. It is not to say that by now the Ethiopian lawyer should have
had Ethiopian versions of Westlaw and LexisNexis. It is neither to suggest
that the Ethiopian law student should have had half of her studies in
empirical legal research methods.

Regarding the situation of legal research methods in Ethiopia, the article
relies on personal observation of the writer and information gathered
through conversations with colleagues and students. Moreover, to
corroborate these sources of information, a general survey for the purpose of
this article was carried out. The survey, the questions of which are annexed
in the end, focused on types of legal research common among scholars and
students of law, the use of law finders in doctrinal research, and methods
applied to empirical legal research. In the survey, which is carried out at the
School of Law, AAU, thirty-six research reports are investigated in terms of
research tools and methods. Sixteen are articles published in JEL and twenty
are theses and senior papers of graduate and undergraduate students of the
School of Law. The findings are indicated in sections where the Ethiopian
situation is explored. As it should be clear, the sample taken is not
representative of legal research outputs in law schools let alone in Ethiopia.
However, given the communality of legal research tools and methods in
many jurisdictions, the writer believes that similar findings are expected in
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legal studies in Ethiopia, in academics and in practice alike. Moreover, as is
in the nature of exploratory research, which this article is, it should be the
issues raised and not the findings that concern readers most.

2. Note on Terminology

At the outset, it is important to clarify the meaning of terms in this article.
This is partly because one of the article’s aims is to explain terms in
methodology. A person interested in legal research might come across words
like legal research methods, legal methodology, doctrinal research, non-
doctrinal research, empirical legal research, research in law and how to find
the law, just to name a few. These terms, as will be explained in subsequent
paragraphs and sections, might have differing meanings, some of them
identifying the conventional legal research, others meaning in the broadest
sense, still others referring to different categories of legal research, and so on.
For example, in Black’s Law Dictionary, one finds legal research as “the
finding and assembling of authorities that bear on a question of law,”2 which
mirrors the traditional legal research but oblivious to the nascent empirical
legal research concerned more in what is happening in society than what
books of law such as proclamations say or do not say.

To provide framework for later discussions, this article borrows an
illuminating classification of legal research by Paul Chynoweth, who himself
depended on the work of a Canadian report on legal education. According to
him, legal research is classified into two: doctrinal legal research (which is
also research in law) and interdisciplinary (sometimes called non-doctrinal or
research about law). Based on their application, these two in turn are
classified into two: applied and pure research. Joining them together, the
classification will have four strands: in doctrinal research, which is about
“formulation of legal “doctrines” through the analysis of legal rules,” there are
two, one being expository research (an applied one and exemplified by black-
letter law research used to write legal textbooks, treatises, articles or legal
memorandums) and two being legal theory research (which is “pure” and could
be exemplified by researches in legal philosophy); and in interdisciplinary
research there are fundamental research (pure research, example being
theoretical researches in law and economics) and empirical research (applied
one, example being an empirical research carried out with the aim of law
reform). 3

2 Bryan A. Garner (ed.), Black’s Law Dictionary (7" ed., 1999)
? Paul Chynoweth, “Legal research”, in Andrew Knight and Les Ruddock, Advanced
Research Methods in the Built Environment (2008), p. 29
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Any Ethiopian legislative measure could be taken to elucidate the
classification. Consider the Disclosure and Registration of Assets
Proclamation No0.668 /2010, which roughly requires (Article 4), “any
appointee, elected person or public servant shall have the obligation to
disclose and register the assets under the ownership or possession of himself
and his family; and sources of his income and those of his family.” One
question for a legal scholar might be if the Proclamation violated any
constitutional right of an appointee such as the right to privacy of Article 26
of the Constitution of Federal Democratic Republic Ethiopia (FDRE) in asking
the appointee to register her property, which might normally be considered
as private. Despite the merit of the issue, a legal memorandum could be
written on constitutionality of the parliamentary act, which will be a
doctrinal research exposing constitutionality of one of the provisions of the
Proclamation. It might also be that the prosecutor is indicting an appointee
for failure to register, which is punishable under the Criminal Code. This
again is an issue of doctrinal research, expository one. On the other hand, a
legal philosopher might have interest in the parliamentary act and wonder if
the government is morally justified in imposing a penalty of fee in preference
to firing the appointee for example, which might be called legal theory
research. Again it is possible that a legal scholar or a student of “law and
economics” might raise a theoretical question if the legislation contributes to
economic efficiency by deterring corruption, which will be a kind of research
one might consider fundamental and interdisciplinary legal research. Again a
legal researcher might inquire effects, if any, on the conduct of public officials
of the passing of this particular legislation, e.g. whether corruption has
dropped down since the adoption of the legislation, carrying out an applied
interdisciplinary research.

The article shares this classification, which is prevalent in legal research
discourse. But in line with its objective of clarification of methodology
specifically on similarities and differences in legal methods, the article takes
two general categories of legal research: one is doctrinal research, the
conventional legal research which coincides with the first general class in the
previous classification and two is empirical legal research, the kind of
research common in the social sciences.

This categorization might leave out one particular class that is usually called
fundamental research about law such as ‘law and economics’, for instance
asking if the Ethiopian law on trade practice is informed by rational choice
theory. The intention is not to discard this sub-division as irrelevant to the
study of legal research. After all "understanding" and "critique" of the law
based on perspectives from economics, history, and so forth have always
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figured in legal scholarship.# Rather its methodological issues could be
generally merged with the doctrinal legal research. Intuitively, one can say, a
legal researcher interested in such kinds of research could familiarize himself
with theories and models of the discipline and deploy logic, critical analysis,
deductive and inductive reasoning, which are available from traditional legal
research, and carry out the study. On the other hand, since empirical legal
research - the fourth kind - raises peculiar methodological challenges to
students of law, it merited separate discussion.

It should be noted that the categories in this article as elsewhere owe their
existence to their strength in elucidating methods in legal research. Other
classifications and terminologies could be easily entertained and justified for
various purposes. For example, in an informative collection of Research
Methods for Law, editors identify for examination three major types of legal
research, namely empirical legal research, international and comparative
legal research, and doctrinal research.> While the classification in this article
does not profess universality, for the purpose of this article the latter two
could be combined under the doctrinal research category while the former
retains its separate category. Again as will be commented upon later, there
are writers who consider law finders as legal research methods. But they are
mere tools helpful in a standard legal research to locate law and legal
authorities and are not methods as such.

On use of terminology of ‘method,” a point has to be made. Some legal
scholars take legal method for applied theory or science of law. One might
encounter a book on legal methods which elaborates schools of legal thought
or theories of law such as legal positivism and critical legal studies. Of
course, these theories have significantly influenced tools, techniques, sources,
or generally methods of legal research. But their identification as methods or
models should not be understood as methods in the social sciences or
methods as used in this article. Here falls the adoption of the term “methods’
in a Symposium on Method in International Law resulting in an excellent
guide in the study and practice of international law. As elaborated in the
Symposium, the “link between a legal theory and a legal method is ... one
between the abstract and the applied.”¢(Emphases added!) Hence legal

4 Philip C. Kissam, “The Evaluation of Legal Scholarship,” 63 Wash. L. Rev. 221 1988,
p- 236

5 Mike McConville and Wing Hong Chui, “Introduction and Overview”, in Mike
McConville and Wing Hong Chui (eds.), Research Methods for Law, (2007), p. 3

¢ Steven R. Ratner and Anne-Marie Slaughter, “Appraising the Methods of
International Law: A Prospectus for Readers, Symposium on Method in International
Law”, 93 Am. ]. Int'l L. 291 1999, pp. 292 & 293. Organizers of the symposium
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methods are equated with schools of legal thought or theories of law, except
the practice orientation of methods. And that is also why the Symposium
used terms like “positivist method”.” Although such usage of the term ‘legal
methods” is common among legal scholars and has to be elaborated in
Ethiopian context, this article does not employ “method” in that sense.

3. Doctrinal Research and Methods

The task of the legal scholar was seen as being to extract a doctrine from
a line of cases or from statutory text and history, restate it, perhaps
criticize it or seek to extend it, all the while striving for "sensible" results
in light of legal principles and common sense. Logic, analogy, judicial
decisions, a handful of principles such as stare decisis, and common sense
were the tools of analysis. The humanities and the social sciences were
rarely mentioned.
Judge Richard A. Posner
Legal Scholarship Today, 115 Harvard Law Review
1316 (2002)

A note is in order before discussion of doctrinal research methods.
Traditionally legal practice, study, and writing have been shy of using the
term research methods in doctrinal scholarship. Contributing factors are
many. One is that traditional approaches in law were different from methods
in the social and natural sciences and hence the term method was considered
unsuitable for legal studies.® This could be illustrated by the perception
people had towards traditional legal research. Take for example crucial legal
works such as treatises, legal encyclopedias, and restatements. For some, the
undertakings to produce those legal writings were not legal researches
simply because legal research is “the scientific study of law,” which involves

identify seven methods for appraisal: legal positivism, the New Haven School,
international legal process, critical legal studies, international law and international
relations, feminist jurisprudence, and law and economics. Many of these methods,
which correspond with theories in international law, are adapted from general
theories in law and are regarded as representing the “major methods of international
legal scholarship.”
7 Ibid.
8 See, for example, James Huffman, “Is the Law Graduate Prepared to do Research?”,
26 . Legal Educ. 520 1973-1974, p. 520, which says, “what the law schools and
lawyers call legal research is not research at all as the term is understood by physical
and social scientists. ... Legal research, as taught in the law school course of that or
similar appellation, is the technique of using legal source materials - cases, statutes,
regulations, etc.- to determine what the law is.”
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the “formulation of ... propositions ... and ... verification by observation.”?
Hence according to such perception unless there are propositions and
empirical investigations, a legal study cannot be considered as method. But
this is not something all scholars have agreed with. The undertakings of
doctrinal research which mainly comprise illumination of the law, holding
positions, and giving reasons for legal inconsistencies have been considered
“tremendously important research undertaking.” 1

The other contributing factor for reluctance in use of research methods in
doctrinal studies has been lack of separate study in legal methodology with
exceptions of studies in bibliography and finding tools, which instead of
methods should be conveniently called tools assisting the carrying out of legal
research." As a matter of fact, methods in the study of law were dispersed in
substantive courses. Methods of legal analysis, for example, are not
considered separate studies of law instead being considered as skills students
of law develop with the study of substantive laws. Methods or skills in legal
scholarship are said to be learned at an “instinctive level through exposure to
the process.”12 Another factor is lack of understanding among legal scholars
on what amounted to methods. As Professor Ulen indicated, there is little
consensus on what amounts to methods in legal inquiries.’?

Coming to the topic of this section, doctrinal legal research - sometimes
called research in law - is the traditional and standard form of legal research.
Its main component of research is black-letter law, which is about “what the
prevailing state of legal doctrine is.”1* Unlike empirical research, doctrinal

9 Hessel E. Yntema, ““Looking out of the Cave’—Some Remarks on Comparative

Legal Research”, in Alfred F. Conard (ed.), Conference on Aims and Methods of

Legal Research (1957), p. 58-59

10 Albert J. Harno, “Comments”, in Alfred F. Conard (ed.), Conference on Aims and

Methods of Legal Research (1957), p. 143

™ On the teaching of legal bibliography as a subject in American legal education, see

Frederick C. Hicks, “The Teaching of Legal Bibliography”, 11 Law Libr. ]. 1 1918. An

Ethiopian law student may be amused of the idea of learning of bibliography as a

course; but when he understands the existence of millions of legal materials to look

for in carrying out a research, the student will be less so.

2 Chynoweth, cited above at note 3, p. 35

3 Thomas S. Ulen, “A Nobel Prize in Legal Science: Theory, Empirical Work, and The

Scientific Method in the Study of Law”, 2002 U. IIL. L. Rev. 875 2002, p. 881

14 Karl N. Llewellyn, “Social Significance in Legal Problems” in Alfred F. Conard

(ed.), Conference on Aims and Methods of Legal Research (1957), p. 27. The same

definition applies to Chynoweth, cited above at note 3, p. 30, who identifies the

concern of doctrinal research as “the discovery and development of legal doctrines

for publication in textbooks or journal articles and its research questions” that “take
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research relies on “reason and analysis” rather than data from outside
sources and on theories that “presume to describe the world” rather than
“hypothesis that have been subjected to empirical testing.”15

According to Judge Edwards, the defining features of traditional legal
research (the term he applies is "Practical" legal scholarship) are two: one,
being prescriptive in analyzing the law to instruct attorneys in consideration of
legal problems, to guide judges and decision-makers in their resolution of
legal disputes, and to advise policymakers on law reform; and two, being
doctrinal in attending to the various sources of law such as precedents and
statutes that constrain or guide the practitioner and policymaker.'e While the
first point identifies the normative nature of standard legal research, the
second explains the justification for the primary focus of doctrinal legal
research on legal texts - both texts of the law, e.g. proclamations and texts
about the law, e.g. journal articles.”

A cursory glance at doctrinal legal scholarship indicates the existence of
crucial techniques and skills that could be explained under doctrinal research
methods. Major methods include legal analysis, legal synthesis, methods of
interpretation, and methods of legal reasoning. The aim of legal analysis,
which is the principal tool in doctrinal legal research, is to “reduce, separate,
and break down cases, statutes, and other legal materials into separate
elements” and offer “explanations, interpretations, and criticisms of the
elements of the case or statute analyzed.”18 Legal synthesis, on the other
hand, aims at combining the “disparate elements of cases and statutes
together into coherent or useful legal standards or general rules.”1* Another
important category of skills or methods in doctrinal legal studies is the ability
to exploit various methods of legal reasoning, which are mostly identified as
deductive, inductive and abductive reasoning.2 Methods of interpretation
are also important tools in the undertaking of legal research. The familiar
cannons of interpretation that have profound importance in doctrinal

the form of asking ‘what is the law?’, which is different from “questions asked by
empirical investigators.”
15 Shari Siedman Diamond, “Empirical Marine Life in Legal Waters: Clams, Dolphins,
and Plankton”, 2002 U. Ill. L. Rev. 803 2002, p. 805
16 Harry T. Edwards, “The Growing Disjunction between Legal Education and the
Legal Profession”, 91 Mich. L. Rev. 34 1992-1993, p. 42
7 Sharon Hanson, Legal Method & Reasoning (2 ed., 2003), p. 1
18 Kissam, cited above at note 4, pp 231 & 232
19 Tbid.
2 For explanation of these methods of reasoning, see Terence Anderson, David
Schum, and William Twining, Analysis of Evidence (20 ed., 2005), p. 56.
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research include language use, especially in understanding the language of
law that demands precision, formality, and generalization, textual
interpretation, legislator’s intent, historical consideration, comparative
analysis, textual interpretation, and teleological construction.!

In deployment of these traditional legal research methods, stages of legal
research undertakings are generally clear. In a standard doctrinal research,
there is a legal situation, a legal researcher analyzes the problem by
identifying the facts of the case and legal issues, locates relevant legal texts
from primary and secondary sources (which could be a legislation, a case, a
journal article, or a database), evaluates and updates, and finally applies the
rules to the facts of the case.?? All of these legal research activities are assisted
by finding tools such as codes or consolidations of laws, chronological
publications of laws, digests, authority finders, and indices.?

Finally it should be noted that like disciplines in humanities, doctrinal legal
research is not preoccupied with empiricism and as such might largely ignore
methods in empirical investigation.?* Unlike researches in social and natural
sciences, doctrinal research does not have lists of questions, questionnaire,
observation, and experimentation in order to gather empirical data from
outside. Hence its methods might differ and tempt some into denying the
concept of methodology to doctrinal research. Again some might
conveniently consider its methodologies as “techniques of qualitative
analysis.”? But whether called by the name methodology or not, they are
complex and powerful techniques of traditional legal research that could
match the esteem (if one cares!) of the often praised “scientific” methods in
empirical scholarship.

4.  Legal Research and How to Find the Law

With quick review of library catalogues with the title “legal research” in the
School of Law (AAU), one uncovers materials on how to find the law, by
varied names such as how to find the law, practical guide to legal research, and

2l For more on cannons of interpretation, see Matthias Klatt, Making the Law
Explicit: The Normativity of Legal Argumentation (2008), p. 17.

2 This exercise is mostly practiced in courses such as legal skills or legal writing. See
Hanson, cited above at note 17, for more on legal argument construction, p. 207.

2 Morris L. Cohen and Robert C Berring, How to Find the Law (8 ed., 1983), p. 377.
See section 4 of this article for finding tools.

2 Chynoweth, cited above at note 3, p. 37

% Ibid.
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legal research handbook, all of them referring to finding tools.26 In these legal
research materials, legal research is portrayed as synonymous to finding the
law, in effect identifying finding tools with legal research methods. First, it
should be clear that finding tools are not legal research methods, and hence
they should not be mistaken for the “qualitative skills” of the traditional legal
research identified in the previous section. Rather, they are tools utilized to
locate the provisions of the law. Second and the point of this section, it is
hard to overemphasize the importance of finding tools in carrying out
doctrinal research. Simply stated, finding tools simplify access to laws,
without which doctrinal analysis is not possible. Quick and efficient finding
of the law is hard to imagine without finding tools. One could suppose a
situation where thousands of statutory rules and judicial precedents exist in a
given legal system.” How could a lawyer find the law - statutory rule or a
precedent - pertinent to the issue at hand from this bulk of legal materials?
Whether one likes it or not, everyday activities of the legal researcher - in
academics or practice - relate to finding the law and finding tools are crucial.

Major factors that determine the type and complexity of finding tools of
traditional legal research include the characteristics of the law that basically
mean the interaction between certainty and stability of the law, the legal
system such as the existence or lack of stare decisis in the system, multiplicity
of primary sources of law that might probably be the number of statutes,
judicial opinions and other primary sources of law, forms and volumes of
publication of laws such as the existence of official and unofficial practice of
law reporting, principles of interpretation adopted in the system, court
structures, prevailing classifications of laws, governance structure , e.g.
unitary vs. federal structure, hierarchy of laws, existence of statutory
compilation or codes, and the variety of secondary sources.2s Below is a brief
outline of finding tools, which are likely to be found in any given legal
system.

% The situation is not peculiar to an Ethiopian law school. For example, those who
searched for “legal research books” in an Australian university found out that “legal
research means finding the law.” See Desmond Manderson and Richard Mohr,
“From Oxymoron to Intersection: an Epidemiology of Legal Research”, 6 Law Text
Culture 159 2002, p. 160.
7 In American legal system, they have millions of reported cases and statutes; hence
it is difficult to imagine tasks of legal research without finding tools. See Cohen and
Berring, cited above at note 23, for more on the enormity and complexity of
American legal materials and finding tools.
% See Cohen and Berring, cited above at note 23, especially pp 2-5.
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Finding Tools

As already explained in the previous paragraphs, for quick and efficient
undertaking of legal research, doctrinal research has to employ finding tools -
a term which includes consolidations, ‘codes’, digests, encyclopedias,
catalogs, indices, tables, and computers that facilitate the access of law and
legal materials to the legal researcher.?? Although sources of laws might vary
as variations in legal systems, the law is usually sought in statutes,
precedents, and secondary sources of law. To find the law in such legal
materials, the following tools are commonly applied.

Case Finders

In common law tradition where judicial precedents are sources of primary
authority, case-finding - a process for locating judicial decisions- is a crucial
skill that determines the success of legal research. Owing to its importance, in
the USA for example, legal research materials have given considerable
attention to cases, forms of publication, and their finding tools.>! Such might
not be the case for Ethiopia where the principle of judicial precedent has
limited application. In any case, however, in many common law countries,
there are different approaches to case finders such as traditional case digest
systems, table of cases, word indices, legal encyclopedias, restatements,
computer based search systems, and various secondary materials such as
casebooks. These tools are publications, either official or commercial, put to
use by legal researchers to locate cases or precedents.??

Statute Finders

Most relevant finding tools to legal systems such as Ethiopia’s whose
primary source of law is statute or legislation are statute finders. These could
be chronological publications, indices of laws, legal consolidations or ‘codes’
in common law countries, encyclopedias, indices of legal periodicals,
textbooks, and treatises.3?

Authority finders
Before the search for the law is complete, one need ensure the current status
of the statutory rule or the precedent. Since a statute or a case might be

2 Tbid.
01d, p. 99
o1d, p.17
32 Details on these and lessons from American finding tools and for comprehensive
treatment of specific tools such as the West’s American Digest System, Shepard’s
Citations, computer search services, etc are found in Cohen and Berring, cited above
at note 23. Recent editions of this material might be more useful.
3 Cohen and Berring, cited above at note 23, p. 13. A “‘code” in common law tradition
refers to a subject compilation of current statutes of a given jurisdiction.
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repealed, reversed, modified or amended, this function of authority finders is
valuable lest one argues based on repealed or reversed provision of the law, a
disastrous scenario lawyers are always anxious to avoid. While legal systems
have their own tools to find authorities, the America’s Shepard’s Citations are
well known.3* Shepard’s Citations “trace the judicial history of every
published decision, and the later legislative and judicial treatment of every
enacted statute.”?

5.  Empirical Legal Research and Methods

For the rational study of the law the black-letter man may be the man
of the present, but the man of the future is the man of statistics and
the master of economics.
Justice Oliver Wendell Holmes,
The Path of the Law, 10 Harvard Law
Review 457 (1897)

Three advance notices: one, as should be understood from notes on
classification, empirical legal research and research about law are not one and
the same. For this article at least, the latter is broader and includes theoretical
studies such as theoretical parts of the “law and society”. This section of the
article outlines the former. The latter part, i.e. the “law and” study, as
remarked in the second section, does not raise radical methodological
difficulty apart from traditional legal scholarship and hence its association
with methods in doctrinal research. Therefore, apart from its contribution for
the emergence of empirical research indicated later, it should be left out of
this section.

Two, by empirical, reference is made to both quantitative and qualitative
analysis. There is nothing new with this passing note. Black’s Law
Dictionary defines empirical as “of, or relating to, or based on experience,
experiment or observation,” irrespective of numerical or non-numerical
nature of the function. Three, as Professor Diamond says, it is “misleading to
view the categories of empirical and non-empirical as mutually exclusive.”36
Traditional doctrinal study usually requires empirical investigation. For

3 Ibid. Shepard’s Citations is “a set of volumes, which for statutes, indicates every
modifications effected by the legislature and cites every judicial opinion which has
construed, applied, or even mentioned it. It also performs a similar function for
judicial opinions, citing every case which has in any way commented upon a prior
case, and indicating the effect of each such subsequent opinion upon the precedential
authority of the cited case.”
351d, p. 250
% Diamond, cited above at note 15, p. 805
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example, it is through empirical investigation that the existence of a law
could be ascertained. As Professors Epstein and King identify in their
excellent work on empirical legal research, a “large fraction of legal
scholarship [in the US] makes at least some claims about the world based on
observation or experience.”?” In a similar tone, Professor George, who has
carried out an empirical research of empirical legal scholarship, states “nearly
all law review scholarship [which is the mouth piece of the traditional legal
research] offers some statement about the real world, and thus has an
empirical component.”38

Legal realism® is believed to have initiated empiricism in law, with legal
realists’ expectations that empirical research revealed the “true nature of
law.”40 But these did not mean that legal scholars immediately scrambled to
undertake empirical legal research. Instead legal realists looked in other
disciplines for empirical findings.*! The subsequent development of the “Law
and” movement such as “law and economics” might have also increased the
chances of empirical legal scholarship.#> Although scholars carrying on “law
and society” research varied in methods, they were all committed to methods
outside the law and to understanding of the law in terms of its social
context.®

Unlike non-empirical legal scholarship which is usually concerned with how
legal institutions “ought to behave,” the concern in empirical legal studies is
usually about the actual behavior of the law and its institutions.* In a typical
empirical legal study, the empirical legal scholar offers a hypothesis of a law or

¥ Lee Epstein and Gary King, “The Rules of Inference”, 2002 The University of
Chicago Law Review, Vol. 69 No. 1, p. 3. In the article, the authors adapt “the rules of
inference used in the social and natural sciences to the special needs, theories, and
data in legal scholarship.”

3% Tracey George, “ An Empirical Study of Empirical Legal Scholarship: The Top Law
Schools”, 2005 Indiana Law Journal 81(1), p. 146. This article interestingly assesses
“law schools based on their place in the ELS [empirical legal scholarship] movement
and offers an essential ranking framework that can be adopted for other movements
as well.”

¥ Legal Realism is a theory that says “law is based, not on formal rules or principles,
but instead on judicial decisions that should derive from social interests and public
policy.” Garner, cited above at note 2

4 George, cited above at note 38, p. 144

41d., p. 146

£ Ibid.

# Lawrence M. Friedman, “The Law and Society Movement,” 38 Stan. L. Rev. 763
1985-1986, p. 763

4 Diamond, cited above at note 15, p. 806
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legal institution and then tests that hypothesis using quantitative and
qualitative techniques developed in the social and sometimes natural
sciences. The evidence may be amassed by laboratory experiment such as
simulated judges or collected systematically from real world observation
such as the actual observation of treatment of children in schools to identify
elements of discrimination, field researches such as on implementation of a
certain legislative act, case studies, e.g. studying court cases of an issue with
documents and interviews with plaintiffs and defendants, and archival
analysis, e.g. review of all cases of the Cassation Division of the Federal
Supreme Court with a sentence of life imprisonment.#

5.1 Methods for Empirical Legal Scholarship

There are various methods developed by social and natural sciences. A look
at the outline of a textbook on social science research displays helpful
insights on methods of empirical research. In a standard social science
research, the following terms and concepts frequently appear: research topic,
research question, hypothesis, quantitative/qualitative research, research
proposals, research objectives, research design, experimental research,
descriptive/correlational ~ research, literature  review, population,
random/non-random sampling, data gathering, interview/questionnaire,
FGD (focus group discussion), experiment, survey, observation, data
analysis, statistics, SPSS (Statistical Package for the Social Sciences),
internal/external validity, triangulation, ethnography, variables, replication,
research ethics, and research report. ¢ Many of these terms expectedly are
new to the traditional legal scholar. But these are some of the concepts one
has to use when setting out to perform empirical investigation. The question
is: should the legal scholar take these concepts in methods and their
interrelationship in the social sciences and apply them to empirical legal
research?

One thing is clear. The traditional legal scholarship does not have a complete
list of methods to carry out empirical legal research. Hence, it is argued,
“legal scholarship needs to rely on other methodologies” to obtain empirical
data vital to understand “the forces that act upon the legal system and of the

4 See Diamond, cited above at note 15 for explanation of some of the forms of
empirical legal research.
4 This is to incidentally mention terms/concepts one encounters and there is no
intention here whatsoever to discuss methods in social sciences as applied to legal
research. They are left for future research tasks. For those interested in social science
methods, there are easily accessible books online and just googling will result in
valuable research books.
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impact of legal decisions.”# What remain is which methods to select for
adaptation to empirical legal scholarship. “The most useful fields,” Professor
Rubin points out, are those “whose subject matter overlaps with that of law
and legal scholarship,” providing economics, political science, and sociology
as illustrations.#s Different legal writers have also introduced various
methods from other disciplines.® For example, Professor Harcourt
introduced to legal studies correspondence analysis, a method that
“integrates in-depth qualitative interviews with an experimental free
associational component, map analysis of the interviews.”>

5.2 Why Empirical Research Methods to the Lawyer

A question might be asked as to why law students who are likely to engage
in traditional legal research as judges, for example, should be concerned with
methods of empirical legal research. Two general categories of answers are
identified: the lawyer as the ‘consumer” and the lawyer as the “producer” of
empirical research.5!

As the consumer of empirical scholarship, courts have always resorted to
empirical evidence from other disciplines such as the social sciences. It is
possible to mention frequently cited US Supreme Court case of Brown v.
Board of Education, in which the Court utilized researches from the social
sciences and determined “separate educational facilities are inherently
unequal.”52 Although no empirical data is available to the writer to tell the
situation of use of scientific findings in Ethiopian courts, a point could be
made using the concept of expert testimony in the Criminal Code. Article 51

4 Edward L. Rubin, “Law and the Methodology of Law”, 1997 Wis. L. Rev. 521 1997,
p- 521
#1d., p. 565
4 For a comprehensive adaptation of research methods to empirical legal
scholarship, especially aimed for use by legal scholars and explained with the help of
actual empirical legal researches in connection with amassing data, summarizing
data, making descriptive or causal inferences, replication, and research design
(research questions, hypothesis, measurement, estimation, recording the process,
identification of population, sampling) see Epstein and King, cited above at note 37.
5 Bernard E. Harcourt, “Measured Interpretation: Introducing the Methods of
Correspondence Analysis to Legal Studies”, 2002 U. Ill. L. Rev. 979 2002
51 For brief explanation on being a consumer and producer of research, see Scott W.
Vanderstoep and Deirdre D. Johnston, Research Methods for Everyday Life:
Blending Qualitative and Quantitative Approaches (2009).
52 Cohen and Berring, cited above at note 23, p. 556
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provides for expert testimony.? Specifically sub-article three says “on the
basis of the expert evidence the Court shall make such decision ... In
reaching its decision it shall be bound solely by definite scientific findings and
not by the appreciation of the expert as to the legal inferences...” (Emphasis
added!)

An issue might arise as to the sub-article’s implied assumption that scientific
findings are always definite. As a matter of fact the main criticism for use of
empirical data for legal decision making is that empirical evidence presented
to courts is usually “flawed and unhelpful.”>* Again, the sub-article does not
state the criteria for the Court to determine whether the finding is scientific or
not.% This point is more relevant to the discussion here. What if there are
competing scientific findings in the area under consideration? Reasonably,
the Court has to apply the criteria of methods to appreciate competing
findings. As Professor Meares indicated, “courts, with absence of training in
empiricism, are not capable of dealing with complicated and sometimes
conflicting social science data.”% This argument applies to all participants in
law and legal institutions: practitioners, academicians, policy makers, and
legal researchers.

Moreover the complete understanding of law and the legal system is difficult
without the help of empiricism. The traditional legal scholarship usually
considered law as “self- contained system that... works like a syllogism” with
abstract principles and legal rules “combined with ... facts ... leading
deductively to legal outcomes.”” However, in reality as explained by law
and society movement, law is “far from a closed system of logic” and “is
tightly interconnected with society.”5

5 The Criminal Code of the Federal Republic of Ethiopia, 2004, Art. 51, Proc. No.
414/2004

5¢ Tracy L. Meares, “Three objections to the Use of Empiricism in Criminal Law and
Procedure - and Three Answers,” 2002 U. Ill. L. Rev. 851 2002, p. 854

55 For example the US Supreme Court has identified four criteria for expert testimony
to be considered as scientific which are associated with possibility of falsifiability of
the theories, publication of the methods in peer-reviewed journals, existence of
known rate of error, and methods generally accepted in the scientific community
concerned. Ulen, cited above at note 13

% Meares, cited above at note 54

57 Kitty Calavita, Invitation to Law & Society: An Introduction to the Study of Real
Law, (2010), p. 4

%1d, p.5
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Overall as often asserted, most of a lawyer’s work involves factual issues
“rather than great abstract issues of law,” requiring the ability to find and use
facts.? This in effect requires mastery of methods of empirical research which
would permit the assessment of accuracy and validity of data.

Equally important, as producer, a lawyer needs methods to produce
empirical legal scholarship. As already outlined in previous sections, legal
scholars have been carrying out empirical research. What was missing in
those research works has been the observance of methods of empirical study.
Even in Ethiopian research practices at law schools, it is common to
encounter researches on “the law and the practice” - for example, consider a
research topic which reads “Freedom of Information in Ethiopia: the Law and
the Practice.”® Although it seems on the face doctrinal research, such
researches have elements in empirical investigation. How does the researcher
know the practice? Obviously, through empirical investigation of the
behavior of institutions and individuals involved. Without the knowledge
and proper utilization of methods in empirical investigation, the researcher is
unlikely to accurately describe the practice. Hence systematic usage of
methods is required to accept findings that claim to represent reality.

Another practical reason might be, unlike in the past, many students and
practitioners of law are being called up on, out of necessity in most cases, to
carry out empirical investigation. For example, many investigative researches
on the implementation of human rights laws in Ethiopia are being carried out
by lawyers. Moreover, a few graduates of law are also shunning the
traditional practice of law preferring to engage in other undertakings
requiring skills in empirical research. In all these activities, methods in
empirical research are very important.

It should be noted here that empirical legal scholarship could be carried out
by students from social sciences with their tools and techniques in empirical
research, depriving any urgency to the engagement of law students. It is also
quite possible that empirical legal scholarship is “open to participants from
the social sciences,” the principal reason being law schools’ traditional
reluctance to train empirical scholars.®® However, “non-lawyers have the
distinct disadvantage of often not understanding legal doctrine or the state of

% Cohen and Berring, cited above at note 23, p. 517
60 Freedom of the Mass Media and Access to Information Proclamation,2008, Proc.
No 590, Neg. Gaz. Year 14, No. 64
61 Mark Suchman, “Empirical Legal Studies: Sociology of Law, or Something ELS
Entirely?” Amici 2006 13(2), pp 1-4
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the law” to carry out empirical legal scholarship.®2 By studying methods in
empirical research, the lawyer will exploit the advantage of understanding
the contours of law and its institutions.

5.3 Areas for Empirical Legal Scholarship

Theoretically speaking, almost all areas of law are candidates to empirical
investigation. Although evidence of increased empirical legal research is
found across numerous areas of legal scholarship, its development within
particular areas is said to be uneven.®® Regarding legal institutions, for
example, studies about court attitudes are common in empirical studies in the
USA, resulting in interesting insights in judicial behavior. For example, a
systematic analysis of appellate court behavior indicated that defendants
have substantial advantage over plaintiffs on appeal.®* Regarding doctrines,
examples are abundant. Professor Korobkin in the USA, for example, carried
out review of empirical researches in contract law, which dealt with various
issues including contracting practices of parties, experimental studies of
contracting behavior (using hypothetical parties), and opinions of contracting
parties about contract law.65

5.4 Shortage of Empirical Legal Research

While there are a number of legal issues that could be subjected to it,
empirical legal scholarship has not matched the volume of traditional legal
scholarship. Some writers speculated on reasons for the shortage of empirical
legal research. One is the traditional perception that law by itself is the
“servant of the legal profession,” interested in “expository, doctrinal or black-
letter tradition” instead of empirical investigation.t¢6 Others include lack of
theoretical work that could stimulate a demand for empirical work and lack
of training necessary to carry out empirical investigation.®” A hard work
required for empirical legal scholarship, a fear of embarrassment of

62 Theodore Eisenberg, “Why Do Empirical Legal Scholarship?”, 41 San Diego L. Rev.
1741 2004, p. 1741

6 Michael Heise, “The Past, Present, and Future of Empirical Leal Scholarship:
Judicial Decision Making and the New Empiricism”, 2002 U. IIL. L. Rev. 819, p. 825

% Kevin M. Clermont and Theodore Eisenberg, “Plaintiphobia in the Appellate
Courts: Civil Rights Really Do Differ from Negotiable Instruments”, 2002 U. Ill. L.
Rev. 947

65 Russsell Korobkin, “Empirical Scholarship in Contract Law: Possibilities and
Pitfalls”, 2002 U.Ill. L. Rev. 1033

% Paul Chynoweth, “Editorial”, International Journal of Law in the Built
Environment, 2009 Vol. 1 No.1 pp 5-8

67 Ulen, cited above at note 13, p. 914. The article suggests ways and methods for the
scientific study of law.
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falsification by replication (a possibility in empirical scholarship), lack of
prestige for empirical legal research, and lack of institutional incentive are all
identified as contributing to the shortage of empirical studies in law.®8 Other
reasons provided for neglect of empirical legal scholarship include the
inconvenience of going out of the library, inability to control data from the
field, uncertainty of findings, and constraints in resources and time.® “Lack
of an adequate market for those who become trained personnel” has also
been long identified.”

6. ‘Primary” and ‘Secondary” Sources

Another point of ambiguity in the study of legal research methods has been
the meanings of these terms as used in law and elsewhere. Before a brief
outline, one initial distinction has to be made. Primary source is no primary
legislation. The terms primary and secondary used together with the term
legislation simply identify the hierarchy of institutions issuing the laws. In
English legal system, for example, primary legislation or simply statute is a
legislation issued by the Parliament while secondary legislation (delegated
legislation or subordinate legislation) is issued by authorized lower organs.”
In the federal context of Ethiopia, proclamations would be primary
legislations while regulations and directives fall under the category of
secondary legislations.

6.1 ‘Primary” and “Secondary” Sources in Doctrinal Legal Research

In doctrinal legal research, the terms primary and secondary refer normally
to sources of law. Hence they are about the binding nature of the “authority’
under consideration. Primary sources of law, which have binding nature,
might be statutes and judicial opinions, assuming the latter are also binding
in the given legal system. In Ethiopian context, primary sources include
proclamations, regulations, and directives. On the other hand, secondary
sources of law, which mostly cite or analyze primary sources, do not have the
binding force as statutes. However, depending on their quality, they may
have persuasive power in supporting legal arguments presented based upon
primary sources of law.” In the category of secondary sources of law fall
legal encyclopedias, treatises, civil law commentaries, textbooks,

% Michael Heise, “The Importance of Being Empirical” 26 Pepp. L. Rev. 807 1998-
1999, pp. 816-824
6 Peter H. Schuck, “Why Don't Law Professors Do More Empirical Research?”, 39 .
Legal Educ. 323 1989, pp. 333 & 334
70 Llewellyn, cited above at note 14, p.14
71 Hanson, cited above at note 17, p. 40
2 Cohen and Berring, cited above at note 23, p. 14
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restatements, legal dictionaries, or periodical articles, which are helpful for
their explanation of concepts, terminology, rules, and summaries of primary
sources of law.”? In continental legal tradition such as in Ethiopia where
there is limited application of the principle of judicial precedent, court
decisions are also good secondary sources of law.

6.2 ‘Primary” and ‘Secondary’ in Empirical Legal Research

Taking the example of empirical scholarship in other disciplines, this
classification has to depend on how the data is obtained. First-hand data
collected by the researcher is considered primary data, while information
obtained from reports made available by other researchers or interested
people would be secondary data. Hence from this, data obtained by
observation, experiment, archival analysis, etc by the legal researcher herself
will be primary data and the source primary source of data. Other data
obtained by reviewing research reports, books, encyclopedias, dictionaries,
directories, abstracts, etc would be secondary data and the source secondary
source of data.

7. Legal Research in Ethiopia

As indicated in the introductory section, issues and assertions on the state of
Ethiopian legal research methods are based on personal observations,
exchanges of ideas with colleagues teaching law, legal practitioners and
students, and an empirical survey. Having noted this, in this paragraph,
issues helping the reader appreciate the gravity of concerns in legal research
tools and methods in Ethiopia are raised. General questions first: where is the
Ethiopian jurisprudence found - the state of the law, the books, the journals,
the cases, and the authorities? Or in terms of the scholar, do academicians
and practitioners of law in Ethiopia quickly and efficiently navigate their way
out of all constitutions, proclamations, regulations, directives, and policies of
the State every time they encounter a legal issue? Less general: does the
Ethiopian legal researcher have bibliographies or indices identifying
materials to understand national jurisprudence? A specific one: how many
law review journals are published in Ethiopia and is there a device or tool -
such as a periodical index - to systematically retrieve and consume any of the
articles in those journals? A question on use of resources: is there any way of

1d, p. 433
74 Among others, two years back, the writer taught legal research methods to
students of the School of Law (AAU). Students’ home assignments and class
discussions focused mostly on types of research of selected undergraduate papers,
what factors made them so, whether the papers combined features of other research
types, what law finding tools were available to the student, etc.
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finding out whether any Ethiopian law article or a book has ever assisted in
court litigations or policy making? A question on practice: what is the
situation and utility of empirical legal scholarship in Ethiopia? Having raised
general questions, additional questions, many of them rhetorical, are raised
where necessary under categories of doctrinal and empirical research.

7.1 Doctrinal Research

What finding tools do Ethiopian legal scholars have for primary sources of
law? From the writer’s observation, there are not many finding tools in
Ethiopia that could be used in doctrinal legal research. This question has also
been part of the survey conducted at the School of Law. To begin with, one
could say that the question may not necessarily be answered by looking at
mere research reports since there is no obligation under rules of citation to
specify how one finds the law except that the law is cited. Although that is
mostly true, clues could be found in the introductory and bibliographic parts
of research reports. For lack of Ethiopian finding tools, however, no
Ethiopian consolidations, law finders, and encyclopaedias were identified in
the research reports investigated. Still Ethiopian journals, books, Negarit
Gazetas, and cases cited in the investigated articles and papers could be taken
as finding tools although their principal aim in the reports is serving as
sources of laws, ideas, arguments and authorities.

Owing to nature and lack of systematic organization of these sources,
however, their services as finding tools are very much limited. Regarding
Ethiopian journals and books, they are not systematically indexed and hence
there is little guarantee that they are either comprehensive or up to date.
Rightly, it has become natural for law schools, associations and institutions to
have their own periodicals. Again, to the delight of legal scholars, many
books on topics such as contract law, criminal law, labour law, and company
law are being published. But there are not similar efforts to index those
articles and books or to prepare bibliography based on systematic
identification of topics and sub-topics. Moreover, chronological publications
of laws - mainly Negarit Gazeta that is invariably used in all legal researches -
do not promise ease of subject access to legal rules.

In this regard, the good beginnings of indexing that was carried out by the
School of Law at the early days of JEL’s publication deserve mention here.
During those good times for legal scholarship, the Journal’s editors had
indices for JEL’s articles both by authors and subject, indices of cases cited,
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and table of laws cited.” It was unfortunate those good starts were just that.
From recent efforts, ad hoc bibliographies such as the Bibliography on
Ethiopian law by Peter H. Sand and Muradu Abdo are quiet encouraging.”e
Still with unmatched importance as a finding tool so far, the electronic copy
of federal laws compiled by Digital Ethiopia PLC is worth noting.”

Coming to other findings, issues could arise as to the existence of tools that
assist legal researchers in ascertaining the state of the law in Ethiopia. It is
common knowledge among academics and practitioners that there is no as
such a systematic tool to identify the present state of the law. There is also
little in the survey findings that indicate the availability of such a tool to the
legal researcher. In the absence of such systematic tool, it is common among
legal scholars to depend on their personal skills to discover the state of the
law by searching through volumes of Negarit Gazet. It is also natural for
Ethiopian legal scholars to depend on common knowledge to determine the
state of the law. For example, researchers on constitutional law might benefit
from the public knowledge that the FDRE Constitution has never been
amended and hence the text is the state of the law. How far personal skills
and common knowledge of the state of the law would be useful for the
present day sophisticated Ethiopian lawyer facing an increasing number of
constitutions, proclamations, regulations, directives, authoritative judicial
and quasi-judicial decisions, and legal publications?

Keeping with constant changes in laws is crucial. The legal scholar has to be
able to easily identify if a legal rule for a case is operational, repealed or
modified. Presently, ad hoc and private compilations, e.g. ‘as amended’, at
law schools are common. But one could also imagine of something similar to
Shepardizing”s to Ethiopia. In tracing the state of the law, it should be noted,
the Consolidation works of the 1970’s by the School of Law were admirable. 7

5 Reference is made here to Journal of Ethiopian Law, Vol. IV No. 2 (1967) and Vol.
VI No. 2 (1969).

76 Peter H. Sand and Muradu Abdo, “A Bibliography on Ethiopian Law”, Journal of
Ethiopian Law, Vol. XXIII No. 2, (2009), pp. 204-244

77 Digital Ethiopia PLC (Federal Negarit Gazeta from 1995 to 2006, CD-ROM, 2007)

78 Sheprdizing is a way to determine the subsequent history of a case by using
Shepard’s Citators or similar means. Garner, cited above at note 2. It is a hypothetical
equivalent to Ethiopia of a publication that sytematically reports the subsequent
history of each provision of every Ethiopian legislation, which might be a legislative
repeal, amendment, judicial development or interpretation.

7 Faculty of Law of Haile Sellassie I University, Consolidated Laws of Ethiopia: An
Unofficial Compilation of National Laws in Effect as of September 10, 1969, Volumes
I &11(1972)
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However, their relevance today is little more than historical for the legal
researcher engaged in everyday doctrinal research.

More questions could be posed not only about tools but the content of the
law itself. How can a legal scholar or a lawyer with an actual case, for
example, locate federal administrative directives in Ethiopia, which are
mostly left unreported, especially considering the total absence of
consolidations of directives with annotations and subject indices? In this
connection, websites of government organs such as the National Electoral
Board of Ethiopia and the Ethiopian Revenues and Customs Authority, if
sustained, are good beginnings in ensuring ease of access of laws, directives
and forms in their areas of responsibility. By providing their sectoral policies,
proclamations, regulations, directives, programs, and strategies, websites of
many other sectoral offices have already become very useful in undertaking
legal research.

Issues also routinely arise regarding laws of regional states. How does one
discover laws of national regional states, for example laws of Oromia
National Regional State, especially where comparative legal analysis is
carried out? This is not a mere theoretical question. For example, law
students frequently encounter difficulties of finding family codes of national
regional states for their assignments in family law. The same applies to their
studies in land law. More important is the necessity of accommodating the
country’s federal system of governance in legal research and scholarship. It
may not be the time or will never be to contemplate the issuance of uniform
laws for adoption by regional states, owing to limited legislative mandates of
national regional states; but there are still areas on family law, land
administration, constitutions, and even practices on which comparative
works could flourish. Legal studies as a result will have a few more reasons
to attempt consolidations of laws of regional states thereby ensuring ease of
access of regional laws at national level.

Out of curiosity, do legal researchers profit out of tools, if any, that
systematically organize and report legislative history of say parliamentary
acts, which are usually necessary in works of interpretation? It is stating the
obvious to say that doctrinal legal researches in Ethiopia usually rely to
varied degree on preparatory materials. In the surveyed research reports,
appeal to preparatory works is common. However, accessibility of these
works poses a challenge. For the study of constitutional law, for example,
accessibility of minutes of the Constitutional Assembly - especially physical
and language accessibility - is in doubt. The same applies to the
jurisprudence on constitutional law in Ethiopia as determined and elaborated
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by constitutional review organs, the principal being the House of Federation
(HoF) of FDRE. At present, studies on constitutional law in Ethiopia
substantially depend on comparative analysis of foreign and international
materials. But such studies have to progress towards domestic interpretation
and application of the Constitution mainly by the HoF.80 In this regard, the
Journal of Constitutional Decisions, which publishes decisions of the HoF
regarding constitutional ‘interpretation” and ‘questions’ is praiseworthy.8!

With the interpretation power of the Cassation Division of the Federal
Supreme Court, it is now high time to think of devising systematic ways of
case reporting for the Court’s interpretative decisions.®? The legal researcher
might think of ‘restatement’ of interpretations by extracting interpretative
rules found in the Court’s judgments. Considering the bilingual nature of
federal laws, there should also be an attempt to have official or unofficial
translation of the Court’s interpretative decisions. In this regard, the
publications of the Federal Supreme Court containing judgments of the
Cassation Division classified under major topics such as civil procedure,
jurisdiction, contract, and commercial law and its website containing cases
and federal proclamations are impressive.83

To end this section with an emerging contribution of private individuals for
the doctrinal study of law through the use of information technology is
appropriate. At present, few private Ethiopian websites and blogs have

80 Constitution of the Federal Democratic Republic of Ethiopia, 1995, Articles 62, 83,
& 84, Proc. No 1, Neg. Gaz. Year 1 No. 1. The House of Federation is empowered to
interpret the Constitution with the assistance of its advisory organ, the Council of
Constitutional Inquiry.

81 Office of the House of Federation, Journal of Constitutional Decisions, Vol. 1, No. 1,
Hamle 2000 (E.C.)

82 In publications of cases, in addition to Ethiopia’s experience, one could take lessons
from case reporting in common law traditions. For example, in case reporting in the
USA, components of a case include a caption (with names of parties, docket number,
attorneys), and syllabus and head-notes (a summary or digest of a point of law
decided by the court, opinion, and holding and dicta). See Cohen and Berring, cited
above at note 23, pp 26-34.

8 Other headings used in case publications of the Court include family, execution,
criminal law, property, extra-contractual liability, labour, bank and insurance,
customs and taxes, agency, intellectual property and miscellaneous others. The
website of the Supreme Court (http://www.fsc.gov.et/) is the most elaborate from
those of other government offices in providing federal laws and the Courts’
judgments and useful for legal research as long as it is accessible all the time and
sustainable.
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popped up. Some of them are owned and administered by practicing
lawyers, others by academicians and some by postgraduate students. Their
typical features include commentaries on recent legislations, opinion on
controversial legal issues, some allowing participation of guests, and some
with legal news. Interestingly, some of them supply federal laws and
directives. Four of them selected with the help of Google Search deserve
mention here®: http:/ /chilot.me/, a legal blog which supplies proclamations,
regulations, directives, teaching materials, some journal articles and student
papers; http://ethiopianlaw.com/blog, which provides brief articles on
variety of legal issues both in Amharic and English and a newsletter to
subscribers; http:/ /www.ethiopian-law.com/, which, though in its early
stage, is a promising one in terms of breadth of coverage and organization of
topics; and  http://www.abyssinialaw.com/index.php/home, = which
provides legal news and allows other bloggers to lead discussions on topics
of their choice.

These and other similar websites, as long as they comply with ethical
standards of the profession, have to be congratulated. One major
disadvantage of these websites and blogs has to be acknowledged, however.
As is the case with other blogs, writings and commentaries appearing in
those websites are not peer-reviewed and hence difficulties arise in assessing
the quality of opinion and positions expressed in those electronic sources.

7.2 Empirical Research

The situation of empirical legal scholarship in Ethiopia is one area that
methods of legal research have to focus. From the survey, it is easy to see that
empirical legal researches are carried out routinely. While the number of
empirical legal researches in journal articles is small (the ratio is 1 to 15), the
number of empirical researches by students especially at graduate level is
impressive. Seven out of ten legal researches in the masters program are
empirical while at undergraduate level it is 4 out of 10. Three hypotheses
might be made to explain the disparity: one is availability of a research fund,
which empirical researches need, to postgraduate students while the fund is
very small to undergraduate students, and almost null for publications in
JEL. Two, postgraduate students have in their curriculum empirical research
methods while there is little guidance on similar methods to contributions for

8¢ In the selection of these four blogs and websites, the writer used two queries
‘Ethiopian legal blog” and ‘Ethiopian legal website’, one after the other, in Google
Search. The first three search results were identified for both queries, resulting in
four of the websites identified here. The websites were checked for content and
ownership as they stood on the 25t of July 2012.
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JEL. The third explanation is availability of time allocated outside the library.
While students are given time with mandatory requirements, for example a
full semester for graduate students, writers for JEL might have little time to
spare for many of contributors are engaged in teaching or practice that
involves full-time.

In addition to these three, inaccessibility of legal materials could arguably be
another factor that poses a challenge to empirical legal research in Ethiopia.
Ease of access, for example in terms of language and physical accessibility, to
decided cases by Ethiopian courts is crucial in empirical investigation of
judicial practices. From this it is logical to suspect that difficulty of access is
one reason why empirical researches of court practices usually study a
couple of cases and profess empiricism. In one of the research reports
investigated, for example, only three cases were studied to show the practice.
As already indicated, the publication of cases by the Federal Supreme Court
is one step forward towards organized system of case reporting, providing
an opportunity to researchers to study the practice of the Supreme Court.

Another point worth noting of empirical research in Ethiopia is about
methods that suit empirical legal scholarship. Here it should be noted that
considering the curricula of legal research methods both at graduate and
undergraduate levels, the tendency is to adapt social science research
methods to empirical legal studies. That should raise little objection.
However, the full integration of those methods as suiting legal issues and
topics has yet to come. The finding, as outlined in the next section, from the
research reports studied is that there is little to indicate the existence of strict
observance of empirical methods in empirical legal studies.

Regarding topics for research, there seems to be no limit on doctrines and
institutions that could be subjected to empirical scholarship. Commercial law,
the judiciary, intergovernmental issues in the context of Ethiopian federal
system, land, institutional frameworks, international law, human rights law,
finance, customary law, family law, and administrative tribunals were all
subjected to empirical investigation in the research reports examined. What
probably are missing topics from the small number of researchers examined
are reform-oriented researches that are based on empirical studies and
interdisciplinary researches like law and sociology. While there are reform
oriented researches, they are based on comparative studies of international
and foreign experiences and hence mostly doctrinal studies. In
interdisciplinary studies likewise, there is little evidence showing the interest
of legal scholars in carrying out researches on law and economics or law and
sociology in Ethiopian context.
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8. Law Schools and Research Methods

As already indicated, the introduction of empirical research methods to
Ethiopian law schools at undergraduate level is a welcome phenomenon.®
Postgraduate students of law are also taking research methods as a
mandatory preparatory module at AAU. That seems to be the reason why, as
commented earlier, empirical studies are greater in number than doctrinal
studies at postgraduate level. But in light of rules of empirical research
methods, students” works are far from valid. Although small deployment of
empirical methods might lure many of traditional legal academics not trained
in empirical research, students” empirical works are mostly fraught with
methodological errors such as using unrepresentative samples, failure to
identify population of the study, and use of improper tools and techniques.
These errors are happening on the face of students’ admission that their
works are empirically carried out with empirical methods.

In the surveyed research reports which are considered empirical, students
have failed to identify the population of their study, the methods of their
sampling, and other necessary elements in methods. Even in those cases
where interviewees are identified, little information is given for the reader to
assess the authoritative nature of statements by interviewees. In a couple of
cases, blanket identification of interviewees as ‘authorities concerned” is
made. But such wholesale assertions mean little to the reader in examination
of the persuasive nature of statements made. Moreover, there is little
indication in the empirical studies as to reasons, if any, in limiting any given
sample size. For example, in one empirical study to which a point is made
above, three cases were the only cases for the study, which offers no
explanation as to why the research is limited to these three. This is not to say
that three cases are not in any way enough for empirical studies. It could be
that three cases are the only cases in the country or in some way they are
representative of the whole set of relevant cases, in either case three would be
the right size for the study. But in the instant research report, the reader is not
told if any justifiable reasons existed to take the three as a representative
sample. This brings up the next issue of disclosure.

One crucial point that should be underlined regarding students” empirical
legal research is the importance of disclosure. Often students performing
empirical legal research, like their counterparts in doctrinal research, are

8 In the US they have already started ranking law schools based on empirical
research. Whatever rationale and merits it has, such ranking implies the significance
of empirical legal scholarship in the status of law schools. On such ranking, see
George, cited above at note 38, p. 150.
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reluctant to disclose every step and details of the process of their legal
research. None of the empirical researches investigated for this study have
full disclosure of methodology. Some of them do not have any part in
methodology, except postgraduate students, who have allotted a section on
methodology. From those having a section on methodology, many do not
provide information on their sampling techniques, how representative the
size of the sample is, features of the sample selected, or list of questions for
data gathering. This absence or lack of disclosure is not a good sign for
empirical studies. Unlike in doctrinal research, “publicity and transparency
in empirical inquiry play a crucial role” to verify the reliability of the
findings.8¢ Disclosure for empirical research is like presenting documentary
evidence and witnesses to a court of law. Without observance of the norms of
disclosure, empirical findings are usually rejected in similar ways a court
rejects claims without evidence. What is important here is “methods and
results underlying empirical claims must be made public in detailed, [and in]
reproducible terms.”8” Hence students undertaking empirical legal
scholarship are duty bound to disclose the details of the process of their
research; hence supervision of such works has to enforce this duty.

As far as empirical research works of students are concerned, there are two
choices: either law schools should let students do empirical research in which
case the schools have to strictly enforce the rules on methods in empirical
research lest their researches are superficial and findings flawed; or deny
students where they are not willing or able to observe rules of empirical

86 Gregory Mitchell, “Empirical Legal Scholarship as Scientific Dialogue”, 83 N.C. L.
Rev. 167 2004-2005, p. 180

8 For common rules of disclosure, the content, and format, see Id., pp. 202 and 203.
For example, disclosures of primary purpose of the investigation, statement of the
problem, the phenomena to be described, and/or specific hypotheses or theoretical
propositions to be tested, the larger body of empirical inquiry (comparable to
literature review), disclosure of sufficient information to allow another investigator
to evaluate methods and verify results, including disclosure of research design
employed and a description of all variables studied, description of the sample of
observations, the procedure for collecting data, including sampling techniques and
the identity of any archives used in the research, relevant distinguishing
characteristics of different data sources, time period during which observations were
obtained from survey, experimental, and/ or field research, data sources that did not
provide complete data or that had to be eliminated after initiation of the study,
explanation as to why complete data could not be obtained, description of any
apparatuses, instruments, or other tangible materials employed in the study, step-
by-step description of the procedure employed in execution of the research, the data
collected and the results of statistical analyses conducted on the data are identified as
subjects of disclosure.
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research in which case they should limit themselves to the traditional legal
research and analysis.

Issues of plagiarism at law schools also deserve some attention here. In
today’s scholarship, owing to ease of access of materials, concerns of
plagiarism have been voiced among academicians. Those concerns have
already permeated law papers - law theses and assignments. Plagiarism
means roughly “presenting the ideas or data of others as his or her own.”s8
This trend has to be countered and remedial measures have to be put in
place. Since ignorance of what amounted to ‘plagiarism” is said to be the
principal factor for the commission of the offence, clear instructions have to
be given on plagiarism in courses such as legal research methods. Moreover,
while it will not be a magic wand, systematic organization and retrieval of
Ethiopian legal materials with the help of finding tools might deter
plagiarism. For example, if all law schools share topics and themes of legal
research outputs including students’ theses and legal periodicals, detecting
plagiarism in legal writings would be much easier.

9. Rules of Citation

Another important point in any research undertaking is the use of rules of
citation. To create uniformity among legal scholars, close to study of law,
different rules of citation were issued typical of them being the Blue Book in
the USA. One undesirable attitude in Ethiopian legal research in this regard
is the mistaking of rules of citation for legal research methods. Although the
rules are part of rules of methods that should be followed in research
reporting, they are small, still necessary, part of research writing. Again
another undesirable attitude is the lack of attention accorded to rules of
citation in Ethiopian legal studies.

Two points could be raised here. One is whether the Ethiopian legal
scholarship has rules of citation, including for use in court pleadings. The
other issue is whether those rules are mandatory. For the first, there seems to
be no consensus on rules of citation applicable to all law schools, let alone
legal scholarship. Even it is not clear which rules of citation each school or
department of law recommends for use by its students. The example of the
School of Law (AAU) is instructive. It is not unusual to find law students of
the School submitting the final draft of their thesis confessing, when asked,
their ignorance of the Rules of Citation of the Faculty of Law.8® That might

8 Vanderstoep and Johnston, cited above at note 51, pp 19420

89 Faculty of Law, Book of Citation of the Faculty of Law (1965, unpublished). To the

writer’s knowledge, there has not been any attempt to update and popularize this
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arguably be attributed to students” lack of diligence. But are these Rules,
which have not been updated, mandatory for papers submitted to the School
and if yes on what basis? This brings one to the second issue. Are there
compulsory rules of citation in legal scholarship in Ethiopia, referring to the
Blue Book or any other standard citation guide? While court-sanctioned rules
of citation are not unusual in some jurisdictions for memorials or pleadings
presented to courts, the Ethiopian lawyer need not ironically identify the
legal rule in pleadings before courts, let alone sources and proper citations.”
Should this trend continue or should at least law schools be encouraged to
provide express guidance on rules of citation for legal research, with
continuous updating of these rules? The citation guide of JEL in this regard
should be commended.

10. Conclusions and Recommendations

The question in doctrinal legal research is not whether the traditional lawyer
has methodology or not. Although legal scholars do not usually call them
methodology, there are powerful instruments of logic, rules of interpretation,
legal analysis and synthesis, and deductive and inductive reasoning for
research works in doctrinal legal scholarship. These are the instruments and
skills that legal scholars mostly need in their everyday activities as
practitioners and academics of law. However, a noticeable challenge in

valuable Book of Citation. Nevertheless, this Book has been a useful guide in terms of
content and form of citation for students of law. It has also significantly contributed
to the ‘rules of citation” section of the present undergraduate teaching material on
legal research methods (cited above at note 1). The Book of Citation provides
comprehensive guidance on forms of citation for materials such as books, journal
articles, newspapers and magazines, judicial decisions, codes, legislations, and
consolidations. If the Book is updated to take account of, among others, the present
state of legal publications in Ethiopia, the existence of federal and regional laws and
courts, and electronic sources, it could be very useful in setting standards of citation
for legal scholarship in Ethiopia.

% For example, consider the Civil Procedure Code that allows the submission of
pleadings without the necessity of citation of law let alone ‘rules of citation.” In the
Civil Procedure Code, Articles 80 and the following, which require pleadings to be as
near as may be to the appropriate Form, no legal arguments are mandated let alone
references and citations. Mention to the Federal Court Advocates' Code of Conduct
Council of Ministers Regulations No. 57/1999 (Article 7.1) may also be made: An
Advocate shall have the obligation, after evaluating the facts and evidences of the
case, to assist his client reach on the proper decision by giving him explanation based
on the law as to the possible result or alternative results of the matter, and the type
and scope of representation that must be assumed to obtain the desired result.
Although legal explanation has to be given, there is no reference to citation or the
exact source of law to be identified to the client.
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doctrinal legal scholarship in Ethiopia exists and it is the absence of finding
tools, either to find the law or literature on Ethiopian laws and institutions.

It should be admitted that it is neither necessary nor desirable to have
complex finding tools like in the American system. The volumes and kinds of
laws and the Ethiopian legal system do not yet justify such a complex scheme
in the study and practice of law. But still, one should agree, statutory
materials and their updates are not easy to locate. There are no
consolidations, little subject access to legislations especially secondary
legislations, no systematic way of tracing later history of statutory provisions,
and so on. Statutes are not all. There are interpretations and practices
produced by institutions and scholars that should be investigated and
studied. One has to be able to easily trace these sources through finding tools
such as indices of legal periodicals and digests of court cases. The task of
devising such tools awaits Ethiopian legal scholars.

Since “contemporary legal scholarship has become pluralistic in its values,
purposes, methods, and perspectives,” 9! legal studies have already embraced
empirical research methods. The natural path is adaptation of research
methods in the social sciences and humanities. But the adaptation should be
systematic and well informed. Simple copying of methods without testing
their relevance and application to legal doctrines and institutions has to be
discouraged. An ‘empirical” legal scholarship of interviews with a couple of
judges or authorities with no due regard, for instance, to “population” of the
study and ‘representative sampling” is “mediocrity” in empiricism and hence
efforts have to be exerted to incorporate valid empirical methods in legal
studies.

It is here natural to raise the question of responsibility of tackling urgent
issues of Ethiopian legal scholarship identified in this article. Is it the
responsibility of law schools, legal academics, practitioners, or the
government to tackle any of the issues and concerns expressed in this article?
Law schools - especially research and publication units - might have interest
in taking the initiative to devise networks among all stakeholders in ensuring
systematic publications of all primary and secondary legislations including
directives, notices, and standard forms, systematic reporting of current
developments in the law, and systematic organization of indices of Ethiopian
legal periodicals, and indices of law student research papers. Law schools
could also encourage publication of books like traditional commentaries,
which should integrate the practice to develop national jurisprudence on

9 Kissam, cited above at note 4, p. 252
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various subjects of law. Since law schools have little resources to carry out
either of these activities, they should be encouraged to seek financial
assistance from outside. These same activities could be carried out by bar or
lawyers” associations, which might at the same time extend technical and
financial assistance to law schools.

The Government’s role in these undertakings should not be underestimated.
For example, without government’s involvement, timely publication and
retrieval of administrative directives, rules, policies and notices is difficult.
The role of the House of Peoples” Representatives in official consolidations of
federal proclamations is unavoidable. Again technical support from
government organs such as the Justice and Legal System Research Institute
(JLSRI) should be counted on.2 Among government organs, the legal
mandate of the Ministry of Justice in consolidation of federal and regional
laws is also crucial. The Ministry of Justice, which also controls the JLSRI, has
the powers and duties, among others, to “undertake legal reform studies and
carry out the codification and consolidation of federal laws; collect Regional
State laws and consolidate same as necessary.”9

In the end two general concerted efforts are called for: one relates to finding
tools namely to assess the situation of finding tools in Ethiopia, carry out
their comparative analysis in varied jurisdictions, determine the necessity or
desirability of those tools to Ethiopia, and offer concrete suggestions for
action; and two relates to empirical legal research namely to assess the state
of empirical legal scholarship in Ethiopia, carry out comparative analysis of
empirical methods among jurisdictions and disciplines, determine the
promise of empirical methods to the development of legal scholarship, and
offer concrete suggestions for action.

Note, Instructions and Questions for the Survey

Note
The survey, carried out with the help of two students at the School of Law, is
made to assess principal features of legal research at the School of Law of

92 Justice and Legal System Research Institute Establishment Council of Ministers
Regulations, 1997, Reg. No. 22, Neg. Gaz. Year 4 No. 8. Given its legislative powers
and duties such as undertaking legal studies with a view to consolidating, updating
and making laws accessible, publishing and distributing legal information, and
undertaking studies necessary for the promotion of legal education (Article 5), the
Institute, in cooperation with law schools, would be the ideal place to tackle many of
Ethiopian legal research issues raised in this article.

9 Definition of Powers and Duties of the Executive Organs of the Federal Democratic
Republic of Ethiopia Proclamation No. 691/2010, Article 16 (2)
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Addis Ababa University. Three categories of research were identified:
researches published in the Journal of Ethiopian Law, researches by
postgraduate students (as a requirement for LLM), and researches by
undergraduate students (as a requirement for LLB).

Note for the Student

Dear Student:

These questions are prepared to survey legal research tools and methods
used at the School of Law, Addis Ababa University. Two important concepts
(doctrinal and empirical or non-doctrinal legal research), which are useful in
making the survey, are indicated. Once you take note of the concepts, you
may proceed with the survey.

1. Doctrinal Research is the conventional legal research, which might try to

formulate legal doctrines through analysis of legal rules; which might try
to clarify the law; and which focuses on black-letter law concerned with
the prevailing state of the law, etc.

Empirical Legal Research is a kind of research common in the social
sciences. Unlike doctrinal legal research, the concern in empirical legal
studies is usually about the actual behavior of law and its institutions. In
a typical empirical legal study, the empirical legal scholar offers a
hypothesis of a law or legal institution and then tests that hypothesis using
quantitative and qualitative techniques developed in the social sciences.
The evidence may be gathered by laboratory experiment or collected
systematically from real world observation (such as the actual
observation of treatment of children in school to identify elements of
discrimination), field researches (such as on implementation of a certain
legislative act), case studies (e.g. studying court cases of an issue with
documents and interviews with plaintiffs and defendants), etc.

Instructions

1.

Randomly select 5 theses (or senior papers) for each year from those
submitted in the last 3 years. Overall you will select 15 senior papers. You
could simply pick the first 5 in a given list or you could take every 10
until you have 5 for each year or whatever is convenient for you. What is
important is you have to do it randomly. Do not under any circumstances
intentionally select or discard any thesis of the year under consideration.
[Similar instructions were given to all the three categories of research
reports. The instructions for graduate and undergraduate researches are
almost identical. For publications in the Journal of Ethiopian Law, this
instruction reads: Randomly select 5 issues of JEL or you could simply
take the last 5 issues of JEL. The study should be limited to articles (and
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not book/case reviews or opinion). Each issue is likely to have 4 or 5
articles and answers to questions below should be limited to each one of
them]

2. Afterwards, identify /write down:
a. Topic of the thesis; and

b. Whether it is doctrinal or empirical [you might need to go
through the thesis quickly to identify this point or you may as
well need to first answer questions 3 or 4 before you come to the
conclusion that the thesis is doctrinal or empirical];

c. If you find the paper to be doctrinal, you would answer questions
under number three (3) and if you find the paper to be empirical,
you would answer questions under number four (4) below.

3. If the thesis is doctrinal:

a. Does the author use Ethiopian (Ethiopian only!) legal research tools
such as consolidations, encyclopaedias, CDs, case finders or
digests, etc? If yes, identify the kind of tool or tools the thesis is
using. [You could look for legal research tools in the bibliography
and footnotes];

b. Does the thesis mention how the author became aware of the law
or judicial decision? For example, does the paper cite a newspaper
or magazine to locate a certain legislation or court decision?

c¢. Does the author mention how s/he came to the conclusion that
the law s/he analyzes is the authority or the state of the law at a
given time? That is, how does the author know if the law is not
repealed or amended?

d. Does the author use foreign legal research tools such as
consolidations, encyclopaedias, CDs, case finders or digests, etc? If
yes, identify any one or two of such foreign legal research tools!

4. If the thesis is empirical, identify the following:

a. Does it have a part in the first chapter or in the introduction
discussing methodology or methods? [Clues could be found in
use of terms like primary and secondary sources, interview and
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questionnaire, taking samples, random/non-random sampling,
etc.]

b. Does the author detail the kind of interview, questionnaire, focus
group discussion or any other kind of empirical investigation s/he
has carried out?

c. Does the author provide a list of questions s/he used to gather
data? [This is usually found at the end of the thesis as annex.]

d. Does the author detail how many respondents/interviewees s/he
selected for the research?

e. Related to’d’, what are the justifications for the selection in terms
of size and qualities of respondents/interviewees? [For example,
does the author provide explanation as to how and why s/he
selected the number of people for interview or response? Another
example, does the author use any kind of statistical formula in the
selection of the respondents?]

f.  Does the author detail the sampling technique such as random
and/or non-random sampling and why?

g. Does the author provide background of the study population or
the sample or the people s/he studied? [The subjects of the study
could be courts, judges, public prosecutors, etc.]

Dear Student:

You could provide any information or opinion you think is relevant to the
study.

I thank you for taking your time in carrying out the survey.
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Towards Legislative History of Modern Taxes in
Ethiopia (1941 2008)

Taddese Lencho®

The spirit of the people, its cultural level, its social measure, the deeds its
policy may prepare...is written in its fiscal history. He who knows how to
listen to its message here discerns the thunder of world history more clearly
than anywhere else.
Joseph Schumpeter
The past 1s never dead. It is not even past.
William Faulkner

1. Introduction

Taxation has a long history in Ethiopia, but the modern system of taxation
began in full earnest after the departure of the Italians in 1941. Immediately
after his restoration to the throne, Emperor Haile Sellassie I began
introducing a spate of modern tax laws which were to change the face of
Ethiopian taxation for ever. What constitutes ‘modern” in the context of
taxation is liable to be contested and I am certain historians may take an
earlier date as a starting point for modern Ethiopian taxation. The period
before 1941 was dominated by the traditional system of taxation, although a
few modern taxes had already begun to be introduced before the Italian
period.! The introduction of “excise and consumption” taxes in 1931, the
“entertainment tax” in 1932 and the income tax in 1934 suggested that the
modernization of the Ethiopian tax system would probably have begun
earlier had it not been interrupted by the Italian invasion in 1936.2

The modern system of taxation represents quite a departure from the
traditional system of taxation in Ethiopia. First, of course, is that taxes began
to be published in the official gazette of legal publications- the Negarit

" Addis Ababa University, School of Law; LL.B (AAU), LL.M (University of Michigan
Law School, Ann Arbor), PhD candidate, University of Alabama Law School,
Tuscaloosa; I am grateful to the two anonymous assessors for their comments on the
earlier drafts of this article and particularly to Ato Gebrelibanos Welde-Aregay for
providing me with information about the development of some taxes in Ethiopia. I
am also grateful to DLA Piper Foundation for providing me with research funds for
the writing of this article.

1 For an extensive treatment of taxation prior to the Italian period, see Richard
Pankhurst, Economic History of Ethiopia: 1800-1935 (1968), Haile Selassie University
Press, Addis Ababa, Ethiopia, pp. 504-544

2 See Bahru Zewde, “Economic Origins of the Absolutist State in Ethiopia (1916-
1935)” in Bahru Zewde, Society, State and History, Selected Essays, (2008), Addis
Ababa University Press, pp. 114-115
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Gazeta.> While this development was not for taxes per se, it represented an
important development in taxation at least in ensuring that taxation would
be based on written laws rather than the whim of officials or an appeal to
some vague tradition. Second, the modern period saw the transformation of
the Ethiopian tax system from one that was based predominantly upon in-
kind payments to a cash-based one, taxation thus representing a monetary
obligation regardless of the type of tax levied and the occasion for taxation.

The traditional system of taxation in Ethiopia was excoriated by a number of
writers largely on account of its in-kind payments system resulting in abuses
of one kind or another> The ftraditional system of taxation exposed
“taxpayers” to various forms of abuses and occasioned arbitrary exercises of
power as the government permitted its “officers” various rights and powers
of appropriation as a form of remuneration for their services and loyalties to
the government. ¢ This system of relations was very burdensome particularly
to the peasants, who bore the brunt of the burden. It also left the central
treasury with little revenue of its own.

3 The Negarit Gazeta was promulgated as an official gazette for publication of laws in
1941; see Negarit Gazeta Establishment Proclamation, 1942, Proc. No. 1, Negarit
Gazeta, Year 1, No. 1
4 See Richard Pankhurst, State and Land in Ethiopian History (1966), the Institute of
Ethiopian Studies and the Faculty of Law, HSIU, pp. 176-179
5 Several writers lamented the deplorable situation of tenants under the traditional
taxation system of Ethiopia. Gebre Hiwot Baykedagn, an early Ethiopian intellectual,
for example, wrote the following poignant passage bemoaning the suffering of
tenants under the traditional tax system of Ethiopia: “Great is the hardship of the
farmer in our country. Before he starts to hold the plough to farm, an officer comes to
charge him land tax. When he goes home after a hard work on the field, he finds his
wife being kicked and slapped by the soldiers that she should prepare them food.
Whenever he is ordered by his rulers, he goes and works for them like a slave leaving
his work aside.” Gebre Hiwot Baykedagn proposed a solution to end these abuses,
one of which was to fix the tax according to the produce of peasants and pay tax in
terms of dollars and not in terms of cereals, honey and cattle’; see Gebre Hiwot
Baykedagn, Berhan Yehun, (Asmara) passim, quoted in Richard Pankhurst, supra
note 4, p. 177; another Ethiopian intellectual of the same period, Afework Gebreyesus,
relates a story of a farmer who had to endure the ignominy of denying that a woman
living with him was his wife and passing her off as his sister in order to stave off an
abuse by a quartering government soldier who was obviously intent on making
advances on his wife; see Afework GebreYesus, “Dagmawi Atse Minilek” Reissued
2001 E.C.,(in Amharic, originally published in 1901 E.C.), p. 3
6 John Markakis, Ethiopia: Anatomy of A Traditional Polity, (2006), Shama Books,
p-148; see also Richard Pankhurst, supra note 4, pp. 176-179
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The modernization of the Ethiopian tax system after 1941 was in part
therefore motivated by the desire of the central government to assert full
powers of appropriation and assume full responsibilities for paying its
officers and public servants remuneration for their services in stead of the
latter exacting their own price from the population. Hence, one of the first
regulations to be issued after the departure of the Italians in 1941 was an
administrative regulation in which the government proclaimed that the
government would pay all its employees monthly salaries. 7 Taxes
represented one of the principal sources of revenue for a government intent
on paying its servants directly.

Although hundreds of tax laws have been issued since 1941, no systematic
work has been done to document how these tax laws developed and evolved
into the taxes we have in the books now. It has been remarked elsewhere that
the Ethiopian tax system is “chaotic, disorganized, uncoordinated and
worse,” 8 and this is in part due to the absence of a research that documents
the development of Ethiopian taxation over the modern period. It is easy to
dismiss an exercise like this as an arcane fascination of an ‘academic
squirrel”,? but the importance of modern tax history for the understanding of
the Ethiopian tax system cannot be emphasized enough.

Those who follow the contemporary rumbles of taxation in Ethiopia are liable
to forget that the issues they grapple with today were also contemplated in
the past. One can cite a number of instances but it is enough for now to
mention one contemporary debate of Ethiopian taxation. At the time of
writing, a debate is raging over the design of presumptive taxation for small
businesses.!? This is not a problem that suddenly cropped up in Ethiopian tax
system. Small businesses have always been the Achilles heel of the Ethiopian

7 John Markakis, supra note 6, p. 148, quoting Imperial Ethiopian Government,
Ministry of Interior, Administrative Regulations, Addis Ababa, 1941 in foot note 152
8 See Taddese Lencho, “The Ethiopian Tax System: Cutting Through the Labyrinth
and Padding the Gaps,” Journal of Ethiopian Law, vol. 25, No. 1 (September 2011),
p- 86
9 The expression ‘academic squirrel” is a variation on Gore Vidal’s expression ‘scholar
squirrels’. Gore Vidal describes ‘scholar squirrels” as those in the academia who
suffer from “the delusion that there is a final Truth revealed only to the tenured few
in their footnote maze” and who “must itemize everything in the shop”; see Gore
Vidal, “Lincoln and the Priests of Academe”, in United States, Essays 1952-1992,
(1993) Random House, pp. 675, 678
10 See, Eden Sahle, “Small Businesses Threaten Shutdown,(sic) Over New Tax
Pressures,” Fortune, Vol. 12, No.587, July 31, 2011; " £V a“Z0Aa- ATE A‘%heAo-
KALMI: avATHC LT MNOT:T 7h0 10 2003 2.9° 10 1:6-7 AT 12 LavAlvk
see also Kirubel Tadesse, “Pay Tax - it is only fair!!” Capital, August 01, 2011
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tax system. But because the institutional memory of Ethiopian tax history is
so limited, those tasked with the problem are more likely to search for
solutions across the Atlantic or the Mediterranean than revisit how things
were organized during the early period. One of the surprises of this study is
that the early modern tax laws of Ethiopia contain some nuggets of prudent
tax policy for contemporary debates about Ethiopian taxation.

Organizing and documenting a tax history - even of a brief period - in
Ethiopia is an incredibly difficult and precarious task.! Since tax laws are
some of the most frequently revised pieces of legislation in Ethiopia, one has
to literally review hundreds, perhaps thousands of individual pieces of tax
legislation to piece together and understand the development of modern
taxation in Ethiopia. The task is undertaken with the lingering suspicion that
something might have slipped through one’s hands, so disorganized the tax
laws have been. This article is no guarantee that those lingering doubts are
completely removed and laid to rest, but every effort has been made to
provide as accurate a picture of modern Ethiopian taxation as it is possible to
glean from individual pieces of tax legislation.

Several types of taxes emerged during the modern period. Some are no
longer in the books; many have survived with some changes and a few
completely new forms of taxes have been added to the lexicon of the
Ethiopian tax system. Many of the taxes that have formed part of modern
Ethiopian fiscal history were introduced in the 1940s and 1950s (the
formative period of Ethiopian modern tax history). Some structural
principles laid down during this formative period continue to inform and
shape the structure of the modern Ethiopian tax system to this day - another
reason why documenting the history of modern taxation is necessary.

As the title suggests, the article attempts to trace the modern history of
taxation from a decidedly narrow perspective of the legislative development
of various taxes in Ethiopia. Unlike similar exercises on related subjects,'2 the

11 Eshetu Chole made a valiant effort to document the history of taxation of the early
modern period (1941-1974), but even his meticulous documentation could not spare
him from making occasional errors, as when he wrongly assumed that the first stamp
duties were introduced in 1957 when in fact they were introduced in 1943; See Eshetu
Chole, “Towards a History of the Fiscal Policy of the Pre-Revolutionary Ethiopian
State: 1941-1974”, in Eshetu Chole, Underdevelopment in FEthiopia, (2004),
Organization for Social Science Research in Eastern and Southern Africa, p. 73

12 See, for example, Eshetu Chole, supra note 11, pp. 63-73; Eshetu Chole, “Income
Taxation in Pre- and Post-Revolution Ethiopia: A Comparative Review,” Ethiopian
Journal of Development Research, (April 1987), vol. 9, No. 1, pp. 50-77; Lesane-
work Deme, “The Agricultural Tax in Socialist Ethiopia,” Ethiopian Journal of
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treatment of the history of the various taxes of Ethiopia does not attach any
special importance to any one of the taxes covered in the article. None of the
taxes covered in this article receive any special emphasis either because of
their contribution to the public economy or their role in the political
trajectory of the country, although some passing references are made to vital
incidents of fiscal history associated with some of the taxes.’® In short, this is
a history of how different taxes emerged, evolved and developed into what
they are now.

The article is structured around the individual taxes that were introduced
since 1941. Starting with land and agricultural income taxes, the article will
trace the emergence and development of taxes like income taxes, excise and
sales taxes, customs and export duties, stamp duties, municipal taxes, and tax
incentives. Most tax incentives in Ethiopia are issued in general investment
incentive laws and are usually viewed as part of investment laws of the
country. Nonetheless, tax incentives cannot be separated from the rest of the
Ethiopian tax system for the simple reason that these incentives use taxes as
instruments of a specific public policy, in the case of incentives, that of
encouraging capital investment.

2. Land and Agricultural Income Taxes

The first taxes of the post-Italian occupation period targeted land - not at all
surprising in an agrarian country like Ethiopia.* Land tax law was
promulgated in 1942, applying a crude form of graduated taxation by
dividing land into ‘fertile’, semi-fertile’ and ‘poor’ lands. Landowners
holding fertile land were to pay more per gasha 1> than landowners holding
semi-fertile lands, and semi-fertile land owners were to pay more than those
holding poor lands. Not all lands were measured in gasha and the 1942 land
tax law had provisions for those areas where land was not measured. The
land owners in these areas were to pay tax in accordance with a law passed
back in 1935.16

Development Research, (Oct. 1979) vol. 3, No. 2; Peter Schwab, “The Tax System of
Ethiopia,” American Journal of Economics and Sociology, (Jan. 1970), vol. 29, No. 1.
13 Comparable attempts on the subject in the past have tended to focus on revenue
contributions of different taxes and have therefore suffered from giving ‘undue
attention” to the few taxes that mattered; see Eshetu Chole, supra note 11, and Peter
Schwab, supra note 12.
14 A Proclamation to Provide for a Tax on Land, 1942, Proc. No. 8, Negarit Gazeta,
Year 1, No. 1
15 ‘Gasha’ is a unit of land measurement at the time equaling about 40 hectares; see
Teshale Tibebu, The Making of Modern Ethiopia: 1896-1974 (1995), The Red Sea
Press, Inc., p. 87
16 A Proclamation to Provide for a Tax on Land, 1942, cited above, Article 3 (ii)
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The 1942 land tax law was repealed and replaced two years later by a law
which revised the modality of land taxation at the time and above all
introduced the first modern agricultural income taxation in Ethiopia.”” The
1944 land tax law took some of the modalities of land taxation of the 1942 law
by dividing some lands into “fertile’, ‘semi-fertile” and “poor” lands but went
further and divided the country into clusters of provinces - no doubt
reflecting the political and traditional configuration of the time.

The first group consisted of the then provinces of Wellega, Sidamo, Illubabor,
Gemu Gofa and Kafa. Landowners holding “fertile’ lands in these regions were
to pay 15 Birr per gasha, those holding ‘semi-fertile’ lands 10 Birr per gasha,
and those holding ‘poor” lands 5 Birr per gasha. The second group consisted
of the then provinces of Shoa, Harar, Arussi and Wollo, whose landowners
were to pay 15 Birr per gasha, 10 Birr per gasha and 5 Birr per gasha for
‘fertile’, “semi-fertile” and ‘poor” lands respectively. The third group consisted
of the then provinces of Gojjam, Tigre and Beghemder whose land owners were
to pay land tax at the rate which was fixed in 1927.18 There was perhaps fear
that the people in these areas would be slow to tax reform because of their
sentimental attachment to traditional system of land tenure and taxation.®

As alluded to before, the 1944 tax law was more than a land tax for it added
an agricultural income tax, thus replacing the long standing traditional tax
known as the ‘tithe’ or asrat in Ambharic(to signify that 1/10t was
contributed as a tax).2? The 1944 tax marked an additional evidence of an
advance towards full monetization of the Ethiopian tax system. The
agricultural income tax of 1944 applied the same crude form of graduation
for taxation and followed the same classification as the land tax. The

17 Land Tax, 1944, Proc. No. 70, Negarit Gazeta, 4% year, No. 2
18 Id, Article 4; there was a fourth category - not based on region but on the status of
the land as an ‘unmeasured’ land. All the previous categories depended on
measurement of land for taxation. Unmeasured lands were classified into five
categories whose owners were to pay a fixed amount of 20 Birr, 17 Birr, 15 Birr, 10
Birr and 5 Birr respectively.
1 See Eshetu Chole, supra note 11, p. 67.
2 Land tax is a property tax based on the wealth of the taxpayer (such as land)
chargeable regardless of whether the owner obtains gain from the produce of the
land or not. An income tax (e.g. agricultural income tax) is based on the gain
produced from the use of the land and is not necessarily attachable to the owner of
the land. These technical distinctions may seem trivial to a non-specialist but they are
significant in tax literature. Land tax cannot survive without private ownership of
land while income tax will always be chargeable as long as the land is productively
used. That is why agricultural income taxation persisted after the nationalization of
land following the 1974 Ethiopian revolution while land taxation was abolished.
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agricultural income tax also followed the same principles for all the other
categories. The burden of agricultural income taxes was greater for the
southern provinces than the northern provinces, and those whose lands were
unmeasured were to pay higher taxes in total than those whose lands were
measured, presumably to encourage the former to have their lands
measured.?!

The land taxes of the 1940s left out a vast expanse of the Ethiopian lowlands
where another form of ownership was in place. The land and agricultural
income taxes of 1942 and 1944 were designed to reach landowners and
farmers who derived income from farming. It took more than a decade before
the government remembered or became interested in the pastoral areas as
potential sources of government revenue. In 1954, the Ethiopian government
introduced a “cattle tax’ to ensure, in the words of the preamble of the law,
‘equality between those who obtain their livelihood from agricultural
pursuits and [those who obtain their livelihood from] pastoral activities.”2?
The tax rates of the 1954 cattle tax were again crude for a modern taxation.
The cattle tax rates were pegged against the type of domestic animal owned
by pastoralists. Pastoralists were to pay 0.50 Birr per head of camel, 0.25 Birr
per head of horned cattle, 0.25 Birr per head of horse, 0.25 Birr per head of
mule, 0.10 Birr per head of donkey, 0.05 Birr per head of sheep or goat and
1.00 Birr per head of pig. Since this tax was an ‘equalizing’ tax, taxpayers who
were subject to the agricultural income tax under the 1944 agricultural
income tax law were exempted from the payment of cattle tax. The cattle tax
law had a special procedure for assessment of taxes in the pastoralist areas.
According to a regulation issued in the same year (1954) to provide for the
implementation of the cattle tax, the Governor of the Awradja was to invite
not less than five chieftains and elders from each ‘Mikitel Woreda’ (sub-
district) for counting cattle, or the pastoralist himself could choose to have his
cattle counted for purposes of assessment of the cattle tax.?

The land and agricultural taxes faced the stiffest of challenges in their
implementation. Although agriculture represented the mainstay of the
Ethiopian economy, the government was not able to raise revenues
commensurate with the share of agriculture in the economy. The low revenue
yield of agricultural taxation at the time was attributed to four principal

21 Gee Land Tax Proclamation No. 70/1944, cited above, Article 4
22 See a Proclamation to Provide for Cattle Tax, 1954, Proc. No. 142, Negarit Gazeta,
144 year, No. 1
23 See Rules Issued Pursuant to the Cattle Tax Proclamation, 1954, Article 2, Proc. No.
187, Negarit Gazeta, 14™ year, No. 1
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factors: # i) the Ethiopian Orthodox Church, which owned about a third of
the land at the time, was exempted from the tax; ii) many landowners were
able to use their powers and connections to evade the tax; iii) proper land
measurements were not undertaken; and iv) the existing tax rates were not
progressive.

The government was thus keen to reform the agricultural income taxes and
improve their performance. It finally managed to pass a uniform agricultural
income tax in 1967, with progressive tax rates upon the entire population,
with the exception of pastoralists who would continue to pay head tax on
their cattle.> However, the agricultural income tax of 1967 was destined for
doom as it was issued in the midst of political upheaval, which eventually
brought down the Monarchy in 1974. Before the coup de grace was delivered
by the 1974 Ethiopian Revolution, the agricultural income tax of 1967 faced
stiff resistance in the period leading up to its passing and after its
introduction. It was subjected to ‘considerable maneuvering and delaying
tactics” when attempts were made to pass the bill.2 Upon introduction, it led
to immediate protests in some places, largely due to the perception that the
tax “‘would lead to measurement of land” -something of an anathema in some
regions of Ethiopia where this was seen as an end to the traditional land
holding system.? As a result of this resistance, the Emperor at the time was
forced to make painful tax concessions to taxpayers in the epicenter of the
revolt against the tax - Gojjam.2 Resistance to agricultural taxes was not
confined to Gojjam, of course. There were reports of resistance to taxation in
the lowland areas, like the Somali region of Ethiopia.?

When the 1974 Ethiopian Revolution broke out, it was evident that the first
tax to become the casualty of the Revolution was the land tenure and taxation
system that prevailed during the imperial times. A number of laws were
issued after the 1974 Ethiopian Revolution radically altering the landscape of
land tenure and tax system of the country. One of these laws was the 1975
law that abolished private ownership of land and made it public property.30

2 Eshetu Chole, supra note 11, p. 67; see also Eshetu Chole, Taxation in Ethiopia,
1967, Faculty of Law, Addis Ababa University, Archives (unpublished), p. 2

% Peter Schwab, supra note 12, p. 77

2% Schwab, 1972, ch. 5, quoted in Eshetu Chole, supra note 11, p. 68

27 Eshetu Chole, supra note 11, p. 68

2 Schwab, 1972, 166, quoted in Eshetu Chole, supra note 11, p. 69; see also John
Markakis, supra note 6, pp. 450-462

2 See John Markakis, supra note 6, p. 441

30 Public Ownership of Rural Lands, 1975, see Article 3, Proc. No. 31, Negarit Gazeta
34t year No. 26
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The 1975 Proclamation effectively repealed the land taxation by abolishing
private ownership of land upon which land taxation was predicated. In any
case, an agricultural and land use fee was promulgated in 1976 consistent
with the new political economy - socialism.3!

The land use fee set a lower fee for members of agricultural cooperatives in a
bid no doubt to encourage farmers to join the cooperatives. The agricultural
income tax was flat up to a certain threshold of income (up to 1200 Birr) but
farmers whose income exceeded 1200 Birr were a subject of a progressive
income tax rate up wards from 15% to 70%, while State farms were subject to
a flat tax rate of 50% on their taxable income. 32 Taxpayers were allowed to
deduct all ‘necessary expenses’ including an allowance for depreciation of
capital assets used in agricultural activities.®® The agricultural income tax
system put in place since 1976 remained in force well into the 1990s.

Although the Derg? regime was removed from power in 1991, there wasn’t
any fundamental change in the policy towards land and agricultural taxation
except perhaps in the significant reduction in the rates of taxation. Land
continued under public ownership and for a while the agriculture land use
fees and income taxes that were introduced by Derg remained in force long
after Derg was ousted. The only notable transformation in this area in the
post 1991 period is the decentralization of land and agricultural taxes to
regional governments.?

31 It was significant that the new law used the word ‘fee” in stead of “tax’. The name
was to signify that the government was now the owner and the holders, mere users
of land; see Rural Land Use Fee and Agricultural Activities Income Tax, 1976,
Proclamation No. 77, Negarit Gazeta, 35% year, No. 19
32 See Proclamation No. 77/1976, cited above, Articles 17 and 25; the land use fees
and agricultural income tax rates were raised two years later by an amendment to the
1976 Land Use Fee and Agricultural Income Tax Law. And characteristic of the tax
rates in other areas, the agricultural income tax rates were raised, the top income
earners being subject to a marginal tax rate of 89%; see Rural Land Use Fee and
Agricultural Activities Income Tax Amendment, 1978, Proc. 152, Negarit Gazeta, 39t
year, No. 2
3 See Proclamation No. 77/1976, cited above, Article 24
# Derg is the name of the communist regime that took over power after the 1974
Ethiopian Revolution
35 The decentralization was at first recognized in a law passed during the transitional
period and later entrenched in the Constitution of 1995; see A Proclamation to Define
the Sharing of Revenue between the Central Government and the National/Regional
Self-Governments, Negarit Gazeta, 520 year, No. 7; the Constitution of the Federal
Democratic Republic of Ethiopia, Federal Negarit Gazeta, 1% year, No.1, Articles 94-
99

112



The Regional States took quite sometime before they were able to write their
own agricultural income tax laws although agricultural income taxes were
thoroughly decentralized both during the Transition period and after the
passing of the Constitution.3® Once starting to issue their own agricultural
income tax laws, however, the Regional States have instituted various
methods of agricultural taxation - perhaps to be expected in a decentralized
agricultural income tax system.’” The variations are seen not only across
regions but also over the course of time in the same region. While many of
the regions initially followed the progressive agricultural income tax system
inherited from the agricultural income tax system in place since 1976, some of
them have since then reverted to a cruder form of agricultural income
taxation based on the size of land holding. For example, the Oromia Regional
State initially adopted a progressive agricultural income tax system, but
replaced this practice with an agricultural income tax system based on the
size of landholding, rather than the amount of agricultural produce.? The tax
base of agricultural income taxation in Benishangul-Gumuz and Gambella is
the annual agricultural produce (and therefore predictably varies from year
to year), while in regions like Tigray and Harari, the tax is fixed on the basis
of the size of land holding.? In some regions, the tax burden varies with the
specialty produce of the area, its location or the kind of production.® For
example, in Southern Nations, Nationalities and Peoples Region (SNNPR),
higher rates of agricultural income tax are imposed on holders of land used
for chat or coffee production,* taking obviously into consideration the higher
market value of these commercial crops. It will be interesting to explore the
impact of these wide ranging divergences in agricultural income taxation
upon the state of the agrarian economy.

36See Deso Chemeda, Taxation of Agricultural Income and Rural Land Use Payment
: the Law and the Practice in Oromia, (2008, Unpublished, AAU Law Library
Archives); see also The Southern Nation (sic), Nationalities and Peoples” Regional
Government Rural Land Use Rent and Agricultural Activities Income Tax, 1996,
Proclamation No. 4, Debub Negarit Gazeta, 1% year, No. 5; A Proclamations (sic) to
Provide for the Rural Land Use Rent and Agricultural Activities Income Tax in
Benishangul Guzuz Regional State, 1997, Proc. No. 7, in Compiled Laws of the
Benishangul-Gumuz Regional State.

37 See The Federal Democratic Republic of Ethiopia, The New Federal Budget Grant
Distribution Formula, May 2007, Addis Ababa, pp. 20-22.

38 See Deso Chemeda, cited above, note 34, pp. 37-48; see Oromia National Regional
Government Rural Land Use Payment and Agricultural Income Tax Amendment,
2005, Proc. No. 99, Megeleta Oromia, 13™ year, No. 13/2005

29 See The Federal Democratic Republic of Ethiopia, cited above, note 35, pp. 20-21
w01d, p. 21

41 Tbid
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2.1 Benefit Taxes Tied to Land and Agricultural Income Taxes: The
Education and Health Taxes

Traditionally, land attracted various forms of taxes and levies even before
1941 period and that tradition continued after 1941 with the levying of
various taxes associated with or pegged upon land in the rural and urban
areas. Thus, in 1947, the Ethiopian government issued an ‘Education Tax’
upon landholders with a stated purpose of raising revenues for provision of
education as a public good.*2 The education tax was an ‘earmarked’ tax in the
sense that the proceeds of the tax were destined for expenditure on
education. This was quite unlike many other taxes whose proceeds are
deposited in general government accounts for appropriation in general
government budgetary purposes. The 1947 Educational Expenditure law
(passed immediately after the Education Tax) specifically directed the
Ministry of Finance to set aside the proceeds from this tax for education.®
Since, the education tax was tied to land, the tax followed the same principles
and modalities of the land tax of 1944, except that the amounts charged were
different.#

The principle of “‘earmarked” taxation extended to health services in 1959 with
the coming into force of the Health Tax, which, like the education tax, was
tied to land holding.#> The preamble of the “Health Tax” law states the reason
for the introduction of the new tax as ‘the need for additional finance for
health services” and like the education tax, the Ministry of Finance was to set
aside the proceeds from the tax for the specific purposes of providing public
health.#6 Again the “Health Tax” followed the same modalities of land
taxation issued back in 1944, with the only difference seen in the amounts of

42 The preamble of this law states: ‘Education for all is an asset and benefit to the
nation”; see Education Tax Proclamation, 1947, Article 3, Proc. No. 94, Negarit Gazeta,
7% year, No. 3, Article 3.
4 See Educational Expenditure Proclamation, 1947, Proc. No. 95, Negarit Gazeta, 7
year, No. 3
4 The landowners living in Wellega, Sidamo, [llubabor, Gemu Gofa and Kafa were to
pay 13.50 Birr, 12 Birr and 4.50 Birr for “fertile’, ‘semi-fertile” and “poor” lands and 6
Birr if their land was unmeasured; See Education Tax Proclamation No. 94/1947,
Negarit Gazeta, 7t year, No. 3, Article 3; it is to be noted that the education tax, which
was originally tied to rural lands, was extended to urban lands and personal income
taxes by 1970; see Eshetu Chole, supra note 11, p. 70;
45 See The Health Tax, 1959, Decree No. 37, Negarit Gazeta, 18™ year, No. 14
% An order was issued in 1960 instructing the Ministry of Finance to collect the
health tax and appropriate the proceeds to the Ministry of Health, which shall then
use the fund for the purpose of expanding and improving public health facilities; see
Health Tax Administration, 1960, Order No. 22, Negarit Gazeta, 19t year, No. 11
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tax chargeable.#” The Health Tax law, like the Education Tax law, had a
provision instructing the Ministry of Finance to keep the revenues separately
from the general accounts of the government, and to disburse the proceeds
for the provision of health services only.#8 Although these taxes were
repealed in 1978,% they provide an interesting alternative for the financing of
education and health in Ethiopia. Since the proceeds are earmarked, they
have an undeniable advantage in creating some level of accountability in
how tax proceeds are spent and in raising the awareness of the taxpaying
community. Taxpayers are generally more demanding and exacting when
they pay taxes that are earmarked and that may improve the quality of health
and educational services by the government.

3. The Main Income Taxes™

The first modern income tax law (outside the agricultural system) was issued
in 1944 and was named a “Proclamation to Provide for the Payment of a Tax
by All Individuals and Businesses”.>® The Proclamation defined income as
‘every income earned or unearned, accruing from or received’ in the Empire
except salaries received by members of the regular armed forces and income
earned from agriculture.>? The 1944 income tax law established the schedular
approach to income taxation in Ethiopia, which has remained as the basic
structure of income taxation to this day.

The 1944 income tax law created three schedules for income taxation.
Schedule A of that income tax law did not specify the types of income subject

47 One other notable difference was that the health tax attached to city lands as well -
30% of the municipal tax on land. It is to be incidentally noted that the education tax
did not attach to city land until 1970 when a Proclamation was issued to extend the
payment of education tax to urban land, payable at the rate of 30% of the municipal
land tax and on personal emoluments, payable monthly at the rate of 0.50 Birr for
those whose monthly emoluments were between 50 Birr and 100 Birr and 2 Birr for
those whose monthly emoluments exceeded 100 Birr.
48 See Health Tax, 1959, Article 7, Decree No. 37, Negarit Gazeta, 18t year, No. 14;
Health Tax Administration Order, 1960, Article 2, Order No. 22, Negarit Gazeta, 19%
year, No. 11
49 See A Proclamation to Amend the Income Tax, 1978, Proc. No. 155, Negarit Gazeta,
38t year, No. 3
50 “Income taxes” refers to the taxes on employment, rental, business and
professional as well as miscellaneous incomes. The use of ‘income taxes” in the plural
is deliberate. It is to convey that there are multiple income taxes in Ethiopia although
most of these taxes are stipulated in a single principal legislation.
51 See Personal and Business Income Tax Proclamation, 1944, Proc. No. 60, Negarit
Gazeta, 3 year, No. 9
52 Gee id, Article 2(2)
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to tax, but it probably covered personal income. The amount of taxes was
fixed in pounds (reflecting perhaps the British influence at the time) and the
tax rates covered income grounds as low as 30 pounds and as high as 9000
pounds. The income brackets were much longer than the ones we have in the
law now. And more significantly, the accounting period for personal income
tax was a year, and the tax year at the time was the Ethiopian calendar, which
ran between 1st of Meskerem and the end of Pagume, but tax was payable on
the 1st of Yakatit, six months after the tax was due.5

Schedule B of the income tax law of 1944 covered the income ground
covered by Schedule C today - income from business. The last income tax
Schedule -Schedule C - was a sur-tax on special classes of Schedule B
taxpayers, applying graduated tax rates to those businesses earning income
above a baseline.5* Schedule B of the 1944 income tax law grouped businesses
into categories of traders, retailers, premises and sundry establishments,
which were further classified into three classes (as Class A, B and C) with
higher taxes levied on Class A than B and B than C (the modern equivalent of
Category A, B and C taxpayers). Traders included brokers, commission
agents, contractors, general importers and exporters, sub-contractors and
wholesale dealers. Retailers included bakers, barbers, booksellers, boot and
shoe sellers, butchers, chemists and druggists. In the premises category, we
meet with businesses like bars, biscuit factories, breweries, cinemas, cotton
mills, distilleries and flour mills. No explanation was provided in the law as
to why such classifications were adopted. Judging by the tax rate
differentials in that law, it must have been assumed that these different
categories of businesses represented different taxpaying abilities.

The 1944 income tax was replaced fives years later in 1949 by Proclamation
No. 107/1949, bearing the same name. The 1949 income tax law defined
income more broadly than the 1944 law as ‘every sort of income earned or
unearned, whether in the form of gains, profits or rents, salaries, wages or
compensation for personal services of whatever kind’.55 Income earned by
members of the armed forces, which was exempted under previous income
tax law, was now made taxable. The only source of income that was excluded
from this law (because it was covered by another tax regime) was income
from agriculture.

53 See id, Article 3(ii)
54 See id, Schedule C
55 See a Proclamation to Provide for the Payment of Tax by All Individuals and
Businesses, 1949, Article 2(2), Proc. No. 107, Negarit Gazeta, 8t year, No. 12
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The 1949 income tax law made a few changes in the structure laid down by
the 1944 law. The currency of tax payment was now Ethiopian Birr, instead of
a pound. The Scope of Schedule A was clearer than the 1944 income tax law.
Schedule A applied to salaries, wages, emoluments or personal
compensation, and rents on property in a non-commercial setting (a
composite of today’s Schedule A and B income tax). It might be said that the
1949 income tax law was the first to explicitly refer to ‘rental income” as a
taxable source of income. Schedule B of the 1949 income tax law covered the
same ground as that of the 1944 income tax law, except that the types of
businesses subject to tax were now almost exhaustively listed (more than 70
overall). Each business category was further divided into seven classes
(instead of the three classes under 1944 income tax law) for purposes of the
application of a crude form of graduation. The income tax was presumptive
over all, and not really based on income but on the type of business and the
class into which the business falls. For example, a baker classified as 1st class
was to pay 300 Birr annually while a baker classified as 7t class was to pay 25
Birr only. This, it will be noted, is a modern equivalent of standard income
taxation for category C taxpayers. A classification of businesses into seven
classes was to be made by a Commission set up in that same year.%

Schedule C of the 1949 income tax law was a sur-tax like that of the 1944 law
except that under the 1949 law importers and exporters were to be subject to
withholding on the point of imports and exports at the rate to be fixed by the
Ministry of Finance, which fixed the rates in regulations afterwards at 4%
and 1% of the customs valuation for imports and exports respectively (the
first such attempt at withholding at source).5” The sur-tax for special class of
Schedule B taxpayers was an additional tax rate of 10% upon income
exceeding 100, 000 Ethiopian Birr. An income tax amendment issued in 1954
eliminated the sur-tax of 1949 (eliminated Schedule C, at least temporarily)
and reclassified importers and exporters under Schedule B%, reducing the
income tax system to two schedules.

The 1949 income tax law was of historical significance because it was the first
piece of legislation to grant income tax exemptions to encourage investment.
The 5-year income tax holiday, which became a standard tax incentive since

%6 See the Personal and Business Tax, 1949, Legal Notice No. 138, Negarit Gazeta, 9th
year, No. 4
57 See id, Article 2(ii); the withholding tax rate was raised in 1952 by 1% for both
imports and exports; see Legal Notice No. 164/1952, Negarit Gazeta, 11% year, No. 9
58 See a Proclamation to Amend the Personal and Business Tax, 1954, Proclamation
No. 144, Negarit Gazeta, 14 year, No. 2

117



then, was for the first time recognized in the 1949 income tax law(for tax
incentives, see below).»

It was as if the income tax system of Ethiopia needed change every five years.
The 1949 income tax law was replaced by an Income Tax Decree in 1956.60
The 1956 income tax law reorganized the schedules of the income tax as they
were then known. Schedule A was narrowed down to income from
employment, covering salaries, wages, pensions and other personal
emoluments. Schedule B became income from rent of lands and buildings
used other than for agricultural and cattle-breeding purposes. Schedule C
was created to cover income from businesses, from professional and
vocational occupations, from exploitation of wood and from all other sources
not previously mentioned (in effect, Schedule C was a catch-all basket).
Schedule C also subsumed a sur-tax, which was previously handled under a
separate Schedule.®!

For the first time, the 1956 income tax law introduced a monthly accounting
system for schedule A tax (income from employment) and income brackets
were created up wards from 30 Birr to the top of 1500 monthly income for
purposes of computing the tax under this schedule. The accounting period
for Schedule B and C income tax remained a year, up wards from 360 Birr to
top of 18, 000 Birr. The 1956 income tax decree ended the classification of
businesses into categories, except for small businesses that do not keep
proper books of accounts. The taxable income of small businesses was to be
estimated by the Ministry of Finance.%? All other businesses were to be subject
to a single income tax rate table based on their taxable income.

Of all the early income tax laws, the 1956 income tax law strikes us as the
most familiar, because it was really in that law that some of the most
enduring substantive principles of Ethiopian income tax system were laid
down. The content of the three Schedules (A, B and C) of the Ethiopian
income tax have changed very little since the 1956 income tax law. The 1956
income tax law contained a long list of exemptions some of which are still
with us today. For example, the exemptions for unskilled workers and
members of the diplomatic community are traceable at least in part to the
1956 income tax law.®

59 See Proclamation No. 107/1949, cited above, Article 3(iii)
60 Income Tax, 1956, Decree No. 19, Negarit Gazeta, 16! year, No. 1
61 See Proclamation No. 107/1949, cited above, Article 14
62 See Decree No. 19/1956, cited above, Article 43
65 The current exemptions for unskilled workers and members of diplomatic
community are traceable to the 1956 income tax law.
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The 1956 income tax decree was replaced in 1961 by Proclamation No.
173/1961. The 1961 income tax law was a better known income tax law in
modern income tax history because it remained in force for a long time - for
more than 40 years until 2002, but the 1961 income tax law introduced very
little to what the 1956 income decree did- in fact, close examination of the two
laws reveals striking similarities between the two. Even in an area where one
would expect some changes (e.g., tax rates), there was little difference
between the contents of the 1956 income tax law and 1961 income tax law. It
might be even stated that the 1961 income tax law was the 1956 income tax
decree in the guise of a Proclamation. ¢+

The 1961 income tax law turned out in the end to be one of the longest
running tax laws in the book. In a manner of saying, the 1961 income tax law
survived the vicissitudes of three Ethiopian regimes before it was finally
repealed in 2002. Ironically, it wasn’t a change of regimes but a tax reform
undertaken independently of a change of government that finally became its
undoing. It was the 2002 tax reforms that finally repealed the 1961 income tax
law .65

While the 1961 income tax law was clearly a survivor of many regimes, it
survived only because it underwent too many amendments to count here.
One of the notable amendments of the 1961 income tax law was the addition
(incorporation) in 1967 of agricultural income taxation in the body of the
main income tax system of Ethiopia. The agricultural income tax law of 1967
was added to the main body of the income tax system (for the first and last
time, it turns out) when Emperor Haile Sellassie I issued an agricultural
income tax law to repeal and replace the 1944 tax in lieu of tithe. The 1967
income tax law added income from agricultural activities as Schedule D of
the 1961 income tax law, but, as pointed out above, this incorporation of
agricultural income taxation was short-lived.

The aftermath of the 1974 Ethiopian Revolution had a major impact upon the
structure and content of Ethiopian income tax system. The Revolution was
directly responsible for tax reforms which removed two of the Schedules (B
and D) of the 1961 income tax as well as for the major overhauls of the two
remaining schedules at the time (A and C).

% The Emperor presented the 1956 income tax decree for approval because He was
required by the Constitution of the time. It was the 1956 income tax decree which
became the 1961 income tax proclamation when it was finally approved by the then
parliament.
%5 See Income Tax, 2002, Proc. No. 286, Federal Negarit Gazeta, 8 year, No. 34
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The first schedule to be affected was Schedule D - the tax on income from
agricultural activities. Only recently added to the main body of the Ethiopian
income tax system, the agricultural income tax system of the ancien regime
was destined to become history as a consequence of the 1974 Ethiopian
Revolution. The official repeal of Schedule D came in 1976 when Derg issued
its own agricultural income tax law consistent with the new ideology.® This
ended the brief incorporation of agricultural income taxes in the main body
of the Ethiopian income tax system. The agricultural income tax system of
Ethiopia has operated as autonomous tax regime since 1976, as it did prior to
1967.

Another casualty of the 1974 Revolution was Schedule B - which was a tax on
income from rental of lands and buildings at the time. The 1975 Proclamation
which abolished private ownership of urban lands and expropriated extra
houses had the effect of abolishing Schedule B from the income tax system
altogether. The 1975 law nationalized urban lands, which meant that there
would no longer be any income from rental of lands. The 1975 law also
outlawed rental of houses by any person, family or organization, except by
the government itself.®”? The law specifically abolished lessor-lessee
relationships®- one of the sources chargeable with income tax under
Schedule B at the time. Although the 1975 law made no specific reference to
the income tax law at the time, it was evident that there would be no rental
income to be taxed after that.

The other schedules - A and C - were also affected by the changes spawned
by the Ethiopian Revolution of 1974, but they did not suffer the kinds of fatal
blows Schedules B and D suffered. The whole reform of the tax system at the
time reflected the paradoxical approach of radically changing some parts of
the income tax system while keeping the main framework of the system in
place. In spite of the transformative changes to the income tax system, the
framework of the income tax system of the Imperial period was maintained.
In 1978, for example, the income tax law of 1961 underwent significant
revisions both in its content (substance) and form.s® The 1978 income tax law
added schedule D- which remained vacant after agricultural income tax was
removed from main income tax system - now with entirely new sources of
income. The 1978 income tax law added hitherto unknown sources of income

66 See Rural Land Use Fee and Agricultural Activities Income Tax, 1976, Proc. No. 77,
Negarit Gazeta, 35 year, No. 19
67 See Proclamation No. 47/1975, cited above, Article 20
68 Thid
69 See a Proclamation to Amend the Income Tax, 1978, Proc. No. 155, Negarit Gazeta,
38t year, No. 3
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and sources which were previously exempted under earlier income tax
laws.”0 Unlike the other schedules of the income tax system, the new schedule
contains an assortment of sources of income which are unified neither by
their sources nor by the tax rates. For lack of a unifying name, the 1978
income tax law referred to these sources as “miscellaneous” income. The new
sources of income that became chargeable with tax were: income from games
of chance (mostly lottery winnings), royalties from patents and copyrights,
income from technical services rendered abroad, income from casual rental of
property and dividends.” The new sources of income, the circumstances
leading to taxation and the tax rates are different for each new source of
income chargeable under Schedule D. The only thing common among them
(apart from the fact that they all fall under Schedule D) is that almost all the
new sources were to be collected through withholding by intermediaries.”

In addition to bequeathing new sources of income to the Ethiopian income
tax system (and in the process broadening the base of the tax system), the
1978 income tax law gained some notoriety for raising tax rates (and
burdens) to heights never reached before and after in the history of the
Ethiopian income tax system.” The 1978 income tax law came at the height of
socialism, when it was fashionable to view high income groups with
suspicion, if not outright hostility. The 1978 income tax law raised the top
marginal tax rates for individuals to as high as 89% (for businesses) and 85%
(for employees). The tax law raised the tax rates for companies to a high of
50%, which was over and above the tax levied on dividends, which was 25%
at the time. The tax rates on newly added “miscellaneous” sources of income
were not as high as the other sources but they were quite high: royalties
(40%), income from technical services (10%), dividends (25%) and income
from games of chance (10%).7 The tax rates were quite high and the effective
tax rates were considerably higher than the legal rates when we consider the
fact that these tax rates were levied upon gross receipts.

The 1990s continued the piecemeal revision of the 1961 income tax law in
spite of the changes of government and shifts of economic policy. The most
notable developments of the 1990s in the area of income taxation were the re-

70 The 1961 income tax law exempted ‘income from dividends’; see Article 18 (f) of
Income Tax Proclamation No. 173/1961 (now repealed).
71 See Income Tax Amendment Proclamation No. 155/1978, cited above, Article 2(7)
72 Tbid
75 See, generally, Bekele Haile Selassie, “Salient Features of the Major Ethiopian
Income Tax Laws,” Journal of Ethiopian Law, vol. 15, 1992, p. 59
74 The government was probably comparatively lenient on income from gambling
because it had a monopoly over the administration of lottery.
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introduction of ‘income taxes on rental of buildings” and the reduction of
tax rates both for individuals and companies. The tax on ‘income from rental
of buildings” was introduced after a hiatus of 18 years. The reduction in tax
rates was initiated by the Derg which during its waning days adopted some
liberal policies towards private enterprises and investment.” Hence, in 1990,
Derg reduced the marginal tax rates for individuals from the high of 89% to
59% and dividend tax rates from the high of 25% to 10%. After the change of
government in 1991, the tax rates continued falling until they reached the
current rates - 30% tax rates for companies and 35% top marginal rates for
individuals.” The tax rates for miscellaneous sources of income also fell
considerably: royalties (from the high of 40% to 5%), income from technical
services (which remained the same: 10%), dividends (from the high of 25% to
10%). The only sources of income whose burdens appear to increase in the
post 1990 period were income from games of chance (from 10% to 15%),
interest from bank deposits (from 0 to 5%) and capital gains (from 0% to 15%
and 30%). Income from interest on bank deposits was not mentioned as a
source chargeable with tax until 2001 and capital gains were for the first time
mentioned as sources chargeable with tax in 1994.7 (For more, see appendix
1 below)

As alluded to before, the approach to income taxation may be described as
one of incremental reform or revision in which an old tax law was
maintained as the framework legislation and whatever changes needed were
introduced as an amendment to the old piece of legislation. This approach is
particularly dominant in the field of income taxation. Many seemingly
radical transformations of the income tax system were paradoxically
accommodated within the framework of the existing income tax system.

Whatever merits this approach might have, its downsides were palpable. The
piecemeal revisions of existing income tax law/s became a major source of
concern as uncertainties grew over which rules were in force and which rules
were abrogated. Several pieces of legislation were in force at one time,

75 See Income Tax (Amendment), 1993, Proc. No. 62, Negarit Gazeta, 52°4 year, No. 54
76 See Council of State Special Decree to Amend the Income Tax, 1990, Proc. No. 18,
Negarit Gazeta, 49™ year, No. 15, which reduced the tax rates for businesses from the
high of 89% to 59%; see Income Tax Amendment, 1994, Proc. No. 107, Negarit Gazeta,
54t year, No. 3, which brought the tax rates down to 40% for Schedule A and C
income tax groups
77 See Income Tax Proclamation No. 286/2002, op cit, Articles 10, 15, and 19
78 See Income Tax (Amendment), 2001, Proc. No. 227, Federal Negarit Gazeta, 7% year,
No. 9; Payment of Tax on Gains from Capital, 1994, Proc. No. 108, Negarit Gazeta, 54%
year, No. 4, Article 4
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making the task of understanding the tax system extremely arduous for
average taxpayers. There were times when it was necessary to read more
than a dozen pieces of major legislations on income taxation alone to get a
clear idea about the Ethiopian income tax system - and this without counting
other subsidiary pieces of legislation like directives and internal manuals and
memos.

When laws are revised haphazardly, it is inevitable that discrepancies arise
among the different pieces of legislation, as reformers are more concerned
about their revisions than the impact of their reform upon taxpayers in
general. A byproduct of the piecemeal revision of taxes was the visible
discriminatory treatment of various categories of taxpayers. This actually
happened in the 1990s. The top marginal tax rate for taxpayers engaged in
rental of buildings was 45% while the top marginal tax rate for taxpayers
falling under Schedule A and C was 40%.” The income brackets among
different schedules were not uniform either. The taxable income bracket
(above the exemption floor) for Schedule A taxpayers started at 1400 ETB
while for that of Schedule B and C taxpayers, it started at 1800 ETB.%0 The tax
rate differentials as well as the disparate income brackets were largely the
product of the piecemeal revision of income tax laws and were probably
unintentional !

These problems of income tax reform in Ethiopia became one of the major
reasons why the Ethiopian Government undertook what might justifiably be
called ‘comprehensive” income tax reforms culminating with the passing of
income tax laws in 2002. The 2002 income tax laws put an end to the
incremental approach to revision of income tax laws and repealed all
previous income tax laws in force up to that time, except the autonomous
income tax regimes in agriculture and mining sector.s2

The 2002 income tax laws introduced many changes to the Ethiopian income
tax system, one of which was the implementation of uniform tax rates and
income brackets for different categories of taxpayers subject to income tax
under the main income tax system.83 Nonetheless, the 2002 tax laws retained

79 See Proclamation No. 62/1993, cited above, Article 2(3), and Proclamation No.
107/1994, cited above, Articles 2(2) and 2(3)
80 See Proclamation No. 62/1993, cited above and Proclamation No. 107/1994, cited
above
81 See Taddese Lencho, Income Tax Reforms of 2002: An Appraisal of some
Substantive Principles, a manuscript in author’s possession
82 See Income Tax Proclamation No. 286/2002, op cit, Article 119
83 For more on this and critique of the reforms, see Taddese Lencho, supra note 81.
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the schedular structure of Ethiopian income tax system and introduced very
little to the content of the existing schedules.

In terms of modernization of the income tax system, the 2002 income tax laws
must stand head and shoulders above all of the previous income tax reform
attempts in Ethiopia. The 2002 income tax laws succeeded in bringing
together scattered pieces of income tax legislation in a single body of
principal income tax laws (a proclamation and regulations) -although the
situation has since then unfortunately gone back to the bad habits of the old
times.#* The 2002 income tax reforms have also introduced some modern
principles of income taxation, such as the extension of Ethiopian income tax
jurisdiction over the worldwide income of residents, the insertion of
provisions to combat avoidance of income taxation and, and special sections
and rules on income tax accounting.®> Most of these reforms are of symbolic
significance only as the Ethiopian Tax Administration has yet to create the
capacity to implement some of the modern-sounding principles of income
taxation on the ground.

4. Special Income Tax Regimes: Petroleum and Mining Income Taxes

For much of the modern history of income taxation, only the agricultural
sector charted its own autonomous course of history of income taxation in
Ethiopia (the exception, as previously noted, was the period between 1967
and 1975, when agricultural income taxes were incorporated into the main
body of Ethiopian income tax system). Many economic sectors were the
subject of special government regulations in Ethiopia, but these special
treatments never spilled over into taxation. For example, the exploration and
extraction of minerals attracted special government regulation and attention
since 1971 but the main income tax system continued to apply to this sector
with minor adjustments.s

In 1986, the immense wealth to be had from petroleum extraction prompted
the Ethiopian Government to fashion special incentive schemes for those
involved in the exploration and extraction of petroleum in Ethiopia.?” In that

8¢ See Income Tax (Amendment), 2008, Proc. No. 608, Federal Negarit Gazeta, 15% year,
No. 15

85 See Income Tax Proclamation 286/2002, cited above, Articles 2(4) (5), 3-5, 22, 23, 29,
59-63

86 The tax rate applicable to the mining income was 51%, a much higher rate than the
regular income tax rate at the time; see Article 4(1) of Proclamation No. 282/1971.

87 Wondemagegnehu G. Selassie, “Mining and Development: an Overview of the
Ethiopian Experience Within the Context of Mining Laws,” Ethiopian Bar Review,
Vol. 2, No. 2, March 2008

124



year, the Ethiopian Government issued a proclamation to impose tax on
petroleum operations along with a law that purported to regulate the
operation of petroleum explorations in the country.®® The main objective of
this law was not to raise revenues but to respond to the special characteristics
of petroleum explorations, thus encouraging investment in the area. The 1986
petroleum operations law states that the issuance of a special law regulating
petroleum exploration would foster petroleum infrastructure and develop
domestic expertise in the area of petroleum explorations.8? The preamble of
the 1986 petroleum income tax law strengthens this by stating that the ‘nature
of petroleum operations calls for special law to regulate income tax thereon’.
And the special rules to regulate become immediately clear when we read the
provisions of this income tax law. The accounting /tax year is different from
the tax year under the main income tax laws - Gregorian calendar - perhaps
recognition of the fact that the exploring companies would be foreign owned
concerns. There was a long list of special definitions as it is to be expected
befitting such special law. There are special rules on the meaning of taxable
income, deductions, capital expenditure and valuation, among others. The
applicable tax rate at first was 50% at the organization level, but the
distribution of dividends was exempted from income tax.® A definition of
taxable income in this special income tax law is different from what we are
used to in other income tax laws. The 1986 petroleum income tax law defines
‘taxable income’ as the value of all petroleum produced and saved in
accordance with special agreement between contractor and the government’.

In general, the petroleum income tax law was not intended to generate
revenues from existing activities but to encourage investment in the field of
petroleum exploration by providing for special benefits and incentives
through the tax system. It was perhaps in response to the specific request of
petroleum exploration companies that demanded some guarantees through
special tax regimes for their activities.

Another special income tax regime joined the Ethiopian income tax system in
1993, when a special mining law and an income tax law were issued.”? The

8 See Petroleum Operations Income Tax, 1986, Proc. No. 296, Negarit Gazeta, 45™
year, No. 7; and Petroleum Operations, 1986, Proc. No. 295, Negarit Gazeta, 45% Year,
No. 6
89 See the preamble of Petroleum Operations Proclamation No. 295/1986, cited above
9% The tax rate has since fallen to the current rate of 30%; see A Proclamation to
Amend the Petroleum Operations Income Tax, 2000, Proc. No. 226, Federal Negarit
Gazeta, 7t year, No. 8
91 See Mining Proclamation, 1993, Proc. No. 52, Negarit Gazeta, 5274 year, No. 42 and
Mining Income Tax, 1993, Proc. No. 53, Negarit Gazeta, 52" year, No. 43
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1993 mining income tax law has sui generis rules for businesses engaged in
exploration and extraction of minerals. The tax rate at the time of its
introduction was 35% for small-scale mining activities and 45% for large-
scale mining activities.”? The mining income tax law has, like the petroleum
income tax law, special definitions for taxable income, gross income, revenue
expenditure, depreciation, reinvestment deduction and permitted losses.
All these rules are different from comparable situations under the main
income tax law. To mention some of the special rules that apply to mining
activities, the mining income tax law permits depreciation allowance at a
straight-line deduction over the useful life of all capital expenditures and pre-
production costs for four consecutive years.* The mining income tax law also
allows deduction of ‘reinvestment’ income (5% of the gross income of the
mining company) if the company wishes to reinvest its profits, and more
importantly, there are rules for deduction of financial losses and physical
losses, in the former case allowing the mining company a carry-forward of its
losses for ten consecutive accounting years.% While the petroleum income tax
law exempted dividends,% the 1993 mining income tax law imposes 10% tax
on dividends.”” Since the 1986 petroleum income tax has not been repealed,
companies engaged in petroleum operations may take advantage of the
exemption provisions therein. All indications are that the mining income tax
law, like its predecessor, the petroleum income tax, was intended primarily
to encourage investment in the mineral extraction sector rather than to
generate revenues for the government.

The differences between the petroleum and mining income tax laws seem
trivial and accidental on closer examination. The two tax regimes reveal
substantial similarities, and if anyone is paying attention, it may be
appropriate to merge the two tax regimes and issue a new tax law for mining
sector, including petroleum extractions (for timeline of special income taxes,
see appendix 2 below).

5. Provisional Income Taxes

Governments are never as inventive in their fiscal policies and instruments as
in times when they are strapped for money, such as in times of war and
economic crisis. The history of taxation throughout the world is a testament

92 See Mining Income Tax Proclamation No. 53/1993, cited above, Article 4
93 See id, Articles 4, 7, 8, 9 and 10
9 See id, Article 8
% See id, Article 10 and compare that with Article 28 of the Income Tax Proclamation
No. 286/2002, cited above
9 See Proclamation No. 296/1986, cited above, Article 12
97 See Proclamation No. 53/1993, cited above, Article 12(2)
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to the tremendous creative energy governments unleash in their search for
new sources of revenue during times of crisis. Some of the taxes that we take
for granted today were introduced in times of crisis. Income taxes are today
recognized throughout the world as popular sources of revenue for
governments but it is often forgotten that these taxes were first introduced by
England in order to ease its financial burden as a result of the ongoing war
with Napoleon at the time.% The United States first experimented with the
income tax during the American Civil War and later returned to this tax as
one of its major sources of revenue today.%®

In the Ethiopian tax history, temporary taxes are not unheard of - although
we may disagree upon what names we should give these taxes. One such tax
is the so-called ‘contributions” law of 1988. This law was issued at a time
when the Government was hard-pressed for money by war particularly in
the northern parts of the country. It had a long title - “Contributions for the
unity and territorial integrity of the Motherland Council of State Special
Decree’.1® The contributions law of 1988 covered virtually everybody -
employees, pensioners, peasants, companies, professionals, Ethiopian
nationals living abroad, producers’ cooperatives, lottery winners, urban
dwellers, agricultural service cooperatives, thrift and credit associations,
public enterprises, and the National Bank of Ethiopia. Although it was called
a “‘contribution,” there was little doubt that this was an additional tax. The use
of the word “contribution” was a pure rhetorical device to stir some patriotic
feelings in time of war. The contribution law imposed tax primarily on the
basis of income. Employees, pensioners, and peasants were to pay an amount
equal to one month of their income payable in 12 equal installments. The tax
rates were not proportional at all. Some classes of taxpayers were subject to
heavier tax rates than others. For example, persons engaged in petroleum
trade and commission agency were to pay 15% of their total assessment
annual income, thrift and credit associations to 25% of their total assessment
annual income and public enterprises to 10% of the amount transferred to
their general reserves. The 1988 ‘contribution” law may be cited as a
legislative example of temporary taxes but it is a matter of public knowledge
that these kinds of contributions in Ethiopia are intermittent sources of public
revenues in times of great crises like famine and the initiation of public
projects, the latest prominent example of which is the ‘the Renaissance Dam’
on the Abay River.

% See Edwin R. A. Seligman, The Income Tax, A Study of the History , theory and
practice of income taxation at home and abroad, The Macmillan company, 1911
99 Ibid,
100 See Contribution for the Unity and Territorial Integrity of the Motherland Council
of State Special Decree, 1988, Decree No. 2, Negarit Gazeta, 47% year, No. 21
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6. Excise and Sales Taxes
a. Excise Taxes

Excise — A hateful tax levied upon commodities, and adjudged not by the

common judges of property, but wretches hired by those to whom excise s

paid.

Samuel Johnson!o1

Excise taxes are indirect taxes ‘imposed upon the production or sale of
particular commodities or related groups of commodities’.19? Excise taxes are
nothing but sales taxes imposed on a limited category of goods.1> Excise
taxes were one of the first modern taxes to be spotted by the Ethiopian
Government as potential sources of revenue. Some excise taxes had already
been introduced before the Italian occupation targeting goods that were
considered luxuries or primary exports at the time. 1% Before the Italian
occupation, selective excise taxation was introduced in 1931 targeting
products like alcoholic drinks, cigarettes, incense, carpets and wear.%> This
tax was introduced for the specific purpose of financing the purchase of Bank
of Abyssinia, which was under the British concern at the time.1%

In the post-Italian period, excise taxes became one of the first taxes to be
introduced - they at least preceded general sales taxes by more than a
decade. This is hardly surprising. Excise taxes, as selective taxes or
production taxes, are much easier to administer than sales taxes with
application on broad range of goods. The nascent Ethiopian tax
administration at the time pursued a prudent policy of first introducing taxes
on selective goods and then later extending the net to cover larger number of
goods.

The first target of excise taxation was tobacco - in 1942. In that year, the
Government asserted a state monopoly over the ‘manufacture, purchase,

01 Quoted in Ben J. M. Tarra, “Excises’, in Victor Thuronyi, Tax Law Design and
Drafting, International Monetary Fund, vol. 1, 1996, p. 146

102 Babak A. Rastogoufard, “Too Much Smoke and Not Enough Mirrors: the Case
Against Excise Taxes and for Gasoline Taxes,” Urban Lawyer, vol. 36, 411, Summer
2004

103 Excise taxes are typically imposed at the producers’ or manufacturers’ level, but
some countries also impose excise taxes at the retail level (e.g., the US imposes
gasoline taxes at the retail level); see Victor Thuronyi, Comparative Tax Law, (2003),
Kluwer Law International, p. 58

104 See Bahru Zewde, supra note 2, pp. 114-115

15 Bahru Zewde, “Relations between Ethiopia and the Sudan on the Western
Ethiopia Frontier,” 1976, 301, quoted in Eshetu Chole, supra note 11, p. 72

106 Bahru Zewde, 1976, 301, quoted in Eshetu Chole, supra note 9, p. 72; Bahru Zewde,
supra note 2, p. 115
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preparation, sale, import and export of tobacco.’” The 1942 law also
established a Tobacco Monopoly Board, which was empowered to license
tobacco production and, more importantly, to collect taxes, a proportion of
which was to go to the Ministry of Finance as general revenue.

The second targets of excise taxation were alcohol and alcoholic products - in
1943. 198 The excise duty of 1943 levied ad-rem duties upon the production of
alcohol, and befitting the nature of the tax, the amount of duty depended
upon the alcoholic content and concentration of an alcoholic product.’® The
excise tax regime on alcoholic products went beyond taxation of alcohol and
alcoholic products. A series of regulations were successively issued in the
1940s, some with a view to regulating the production of alcohol in the
country, and others with a view to regulating the licensing and warehousing
of alcoholic production. 110 At first, alcohol excise duties were limited to
foreign produced alcoholic products but these duties were later extended in
the mid 1950s to locally produced wine and bar beverages. "' But these
alcohol excise duties prudently relieved the production of tej and tella
(traditional alcoholic beverages) from the payment of excise duties.? It
would have been administratively impractical to levy excise duties on these
products as they are produced in innumerable households with no
attachment to modern commercial establishments. Although not mentioned
in name, the omission of ‘chat’ (a mildly addictive chewable plant) from the
list of products subject to excise duties must have been motivated by the
traditional nature of ‘chat” production in Ethiopia. As part of the excise tax
regime, the taxation of alcohol and tobacco production is usually
accompanied by warehousing obligations.!? It is administratively easy (or at

107 A Proclamation to Establish A State Monopoly in Respect of Tobacco, Matches,
and Pocket Lighters, 1942, see Article 3, Proc. No. 30, Negarit Gazeta, 2nd year, No. 2
108 Alcohol Excise Duty, 1943, Proc. No. 40, Negarit Gazeta, 27 year, No. 10
109 See the Alcohol Excise Duty rules, 1943, Legal Notice No. 23, Negarit Gazeta, 24
year, No. 10
110 See Alcohol Excise Duty, 1944, Proc. No. 51, Negarit Gazeta, 34 year, No. 6; Legal
Notice No. 44/1944, Negarit Gazeta, 3*d year, No. 6; Legal Notice No. 108/1947,
Negarit Gazeta, 7™ year, No. 3; Proclamation No. 108/1949; Legal Notice No.
129/1949, Negarit Gazeta, 8™ year, No. 12; Legal Notice No. 130/1949, Negarit Gazeta,
8t year, No. 12
11 See A Decree to Provide for the Payment of Federal Alcohol Consumption Tax,
1956, Proc. No. 18, Negarit Gazeta, 18 year, No. 13; Legal Notice No. 203/1956,
Negarit Gazeta, 18" year, No. 13
12 See a Decree to Provide for the Payment of Federal Alcohol Consumption Tax,
1959, Article 17, Proc. No. 33, Negarit Gazeta, 18t year, No. 17
113 Alcohol producers are required to obtain special license for alcoholic production
and to construct bonded warehouses approved by the Tax Authorities.
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least manageable) to enforce warehousing obligations upon alcohol and
tobacco producers - since the producers employ modern technology of
organized production. It is extremely difficult to enforce warehousing
regulations on the production of traditional products like tej, tella and chat.14

In 1948, another species of excise taxation was added to the excise tax regime
of Ethiopia - Highway Renovation Tax.!’> The Highway Renovation tax
targeted one type of product - petrol - as a way of raising revenues for and
recovering expenses of highway maintenance and construction. Petrol was
selected as a target because of its close functional affinity with roads. Those
who used highways used petrol to drive around. It is only appropriate that
they were made to foot the burden of highway maintenance and
construction. To convey the message that the tax was levied for purposes of
raising revenues for highway maintenance and construction, the 1948 law
prescribed the setting up of a special account called ‘Highway Renovation
Account” to which the proceeds from the tax were to go. The law instructed
the Ministry of Finance to disburse from the account amounts for contracts
signed by the Ministry of Public Works and Communications (at the time the
public body in charge of highways).1¢ It was clear that the construction of
roads and highways was one of the major public work priorities of the
Government at the time as the Ethiopian Government introduced a road tax
in the same year, which was enforceable as a road toll on major highways.
The road tax law of 1948 empowered the Ministry of Communications to
specify highways upon which the road toll was to be imposed, and the rate of
taxation was to be determined for every 100 kilometers of road used."”

14 See the Customs Revised Import and Export Regulations, 1951, Legal Notice No.
153, Negarit Gazeta, 10 year, No. 8; incidentally, chat was the subject of other types
of taxes from a fairly early period in the modern tax history of Ethiopia. It was a
subject of export taxes since 1951(see below), and income taxes since 1987. The 1987
income tax law required payment of tax by any person ‘possessing, carrying, or
otherwise handling chat for sale or destined for sale’. The chat tax is today enforced
by both the Federal Government and the Regional Governments, collected usually at
certain points of entry of chat into the market (called kella or toll booths).
15 A Proclamation to Provide for the Renovation of Highways, 1948, Proc. No. 103,
Negarit Gazeta, 8" year, No. 4
116 Td, Article 6
117 Although, it was not clearly indicated in the law as to how the tax was to be
collected, it would certainly have required installment of toll-booths on highways
selected for collection of road tolls. Motor cars were to pay 0.25 Birr while other
vehicles were to pay varying rates depending on their loading capacity. Those who
used vehicles which do not normally use roads (e.g. tractors) needed to pay specified
fees and special permit from the Ministry of Communications to be able to use roads.
The road tax of 1948 exempted all vehicles of Ministry of Public Works from the road
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The highway renovation tax, as well as the road tax, of 1948 was seen as one
source of revenue for construction and maintenance of highways. It was
evident that the proceeds from these taxes were never going to be sufficient
to cover the enormous costs of road construction and maintenance in a
country with an extremely low density of highways. This was in any case
made very clear in the laws when it was stated that the tax would not alter
the normal budgetary allocation for construction of highways.118

The 1948 Highway Renovation Tax established some important principles of
taxation, which were sadly discarded in later developments of taxation in
Ethiopia. The first principle is the principle of transparency of aims and
objectives of taxation. The 1948 tax law was transparent not only in the use of
the expressive name - ‘highway renovation tax’,”" but also in the
specification of the objectives for which the tax was imposed - which was to
cover the costs of highway maintenance and construction.

In the 1940s and early 1950s, excise taxes were faithful to the traditional tax
policy objectives of excise taxes.'? We observe this admirably reflected in the
alcohol and tobacco excise taxes of 1940s and 1950s and the highway
renovation tax of the 1948. However frequently the government revised the
tax laws, we can see that the excise tax regimes were broadly faithful to the
textbook version of excise taxation. Excise taxes as instruments for
discouraging consumption of harmful products were admirably reflected in
alcohol and tobacco excise taxes. Excise taxes as benefit taxes were also
reflected in highway renovation taxes. With respect to benefit excises, the
policy considerations were faithfully adhered to until the late 1960s when the
laws in this regard took care to exempt petroleum not destined for highways.
The 1967 petroleum excise tax, for example (the successor to the highway

tax. The 1948 road tax was the only known toll law in Ethiopian tax history; See Road
Tax Proclamation, 1948, Proc. No. 98, Negarit Gazeta, 7 year, No. 8
18 A Proclamation to Provide for the Renovation of Highways No 103/1948, cited
above, Article 7
119 In this regard, the ‘Highway Renovation” Tax of 1948 shares the plaudits with
some other taxes that came out during the same period, namely the Education Tax of
1947 and the Health Expenditure Tax of 1959 (see above)
120 According to Cnossen, excise taxes are distinguished by their selectivity in
coverage, discrimination in intent and some form of quantitative measurement in
determining tax liability; see Sijbren Cnossen, Excise Systems (1977), quoted by Ben J.
M. Terra, Excises, in Victor Thuronyi (ed.), Tax Law Design and Drafting,
International Monetary Fund, vol. 1, 1996, p. 248; see also John F. Due and Ann F.
Friedlaender, Government Finance, Economics of the Public Sector, 2002, pp. 390-
402; Ward M. Hussey and Donald C. Lubick (eds.), Basic World Tax Code and
Commentary, Harvard University International Tax Program, 1992
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renovation tax), exempted petroleum destined for use by the navy, railways,
and industries.?!

As an earmarked tax, the “highway renovation” tax of 1948 could have served
as a model for some other taxes, which should be earmarked given the aims
for which these taxes are introduced in the first place. In other tax systems,
the idea of earmarking a tax is not confined to benefit excises as such. We see
some countries earmarking excise taxes on alcohol, tobacco, and other
harmful products like asbestos. In the US, for example, excise tax proceeds
imposed on coal mining are set aside for the benefit of miners who suffer
from black lung cancer - an ailment associated with coal mining.'2 The
proceeds from the excise duties on coal mining go to a special account called
“Black Lung Disability Trust” from which disbursements are made to take
care of those afflicted by black lung cancer.'? Similarly, the proceeds from
excise taxes on cigarettes are placed in a special account to benefit those who
suffer from cigarettes smoking.'* In Ethiopian tax history, the Highway
Renovation, education and health taxes were the only taxes that were
earmarked for the purposes for which the taxes were introduced in the first
place. The wisdom of earmarking could have been extended to excise taxes
on cigarettes, alcohol and some other harmful products. The idea of
earmarking seems to have been completely abandoned as the requirements
for earmarking faded from the later amendments of petrol taxes and as the
education and health taxes were repealed. The production and import of
products like alcohol, cigarettes and some other products out there has
become just an excuse for raising additional revenues from these products.

From the middle of the 1950s and increasingly after that, Ethiopian
Governments began to see excise taxes not merely as instruments of specific
public policy but also as sources of easy revenues. Hence, we had an excise
tax regime targeting salt in 1955.1% The aim of this tax -which incidentally
continues to this day - is revenue generation, although some people might
argue that the aim is to discourage consumption of salt (a harmful
product?).’?6 Although some variety of salt can be harmful to health (and

121 See a Proclamation to Provide for Payment of Excise Tax on Petroleum Products

and Lubricants, 1967, Proc. No. 249, Negarit Gazeta, 26 year, No. 14

122 Federal Tax Course, CCH 1999 CCH Incorporated p. 124

123 Tbid

124 Tbid

125 See a Proclamation to Amend the Federal Tax Proclamation, 1955, Proc. No. 146,

Negarit Gazeta, 14th year, No. 19

12 Initially, those people who argue that the taxation of salt has something to do with

it being “harmful” product may have a point. The first salt tax law of 1955 imposed
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therefore an occasion for excise taxation), the taxation of salt in Ethiopian
context remains to be predominantly motivated by the desire to generate
additional revenues from an easy target - i.e, the collection of salt tax in
places where salt is mined (mainly in the Afar Region- Afdera).

In 1956, the excise tax regime was unabashedly deployed to target
unconventional but easy targets of excise taxation. The 1956 excise tax law
extended the reach of excise taxes to widely consumable goods like sugar,
yarn of cotton and textile fabrics.!?” And a year later, the net of excise taxes
was widened to target locally produced goods like eucalyptus trees, stones,
chalk, sand, jewelry and coal - clearly indicating the aim of the government
to use excise taxes as means of generating additional revenues.! Another
excise tax, introduced in 1960, further broadened the regime of excises, with
taxes then levied on building materials like planks and rafters produced at
sawmills, tiles and bricks.’?  This period represented a moment of
unprecedented expansion for excise tax regimes in Ethiopia.

Luckily, some of these extensions of the excise tax regime beyond the
traditionally ‘excisable’ products did not meet with approval with the then
parliament. The excise taxes on local products like eucalyptus trees and
stones and the excise taxes on building materials were rejected by the then
parliament when the government presented them for approval in 1963.1% The
excise taxes on goods like eucalyptus trees, stones and sand and the excise
taxes on building materials have never been revived again after the
disapproval of the then parliament. However, these setbacks never seemed to
dampen the appetite of Ethiopian governments over the use of excise taxes as
sources of additional revenues from selected products out there. In the same
year when ‘building materials” excise taxes were turned down by the then
Parliament, the Government succeeded in getting approval for an excise tax
regime that targeted widely consumable goods like sugar, cotton and textile

differential rates of tax based on the ‘foreign elements’ of salt and exempted from salt
tax salt used for dressing hides and skins and salt used for the preparation of canned
meat. These provisions seem to suggest that the aim was at least in part to discourage
the consumption of salt. As in other areas of excise taxation, these aims were lost in
later revisions of these taxes. ; see Salt Tax Regulations, 1962, Regs. No. 254, Negarit
Gazeta, 215t year, No. 9
127 See Federal Excise Tax Decree, 1956, Decree No. 16, Negarit Gazeta, 15% year, No.
11; and Federal Excise Tax Regulations, 1956, Regs. No. 205, Negarit Gazeta, 162 year,
No. 1
128 See Local Products Excise Tax, 1957, Decree No. 1, Negarit Gazeta, 17 year, No. 1
129 See Building Materials Excise Tax, 1960, Decree No. 41, Negarit Gazeta, 19 year,
No. 11
130 See Notice of Disapproval No. 1/1963
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fabrics -which were already in force since 1956 in the form of decrees.’!
Unlike the excise taxes on building materials, the excise taxes on sugar and
textile products have been so well-established in the Ethiopian excise tax
regime as to become part of the “tax canon” of Ethiopian excise taxation. The
policy justification for levying excise duties upon these products may be
tenuous, but this has not prevented Ethiopian governments from continuing
to view these as legitimate targets of excise taxation.

Excise taxes are some of the most frequently revised tax laws in the books,
most for purposes of revising the tax rates. By 1960s, the products upon
which Ethiopian excise taxes were levied seemed to be clearly established
and the tax regime has stabilized by and large since then. We could clearly
discern at least four categories of excise taxes since 1960s.132 There are excise
taxes on products selected for sumptuary purposes (e.g., sumptuary excises
on alcohol, tobacco, and asbestos). There are also the so-called ‘benefit’
excises imposed upon petroleum and kindred products to recoup the costs of
road construction and maintenance. And thirdly, we have so-called luxury
excises imposed on luxury items like watches, jewelry and vehicles. And
fourthly, we have ‘revenue’ excises levied upon widely consumable goods
like sugar and textile products.13

These four categories were clearly distinguishable particularly until the end
of the 1980s as excise tax laws were issued separately for all the four
categories. We had therefore excise taxes separately for tobacco, alcohol, for
petroleum products and lubricants, for widely consumable goods like sugar
and textiles and for luxuries. Some of these tax laws were identified by the
products upon which the excise taxes were to be imposed - e.g., as alcohol
excise taxes, petroleum and lubricants excise taxes, while others were simply
known by the generic name ‘excise taxes’.1%

131 See a Proclamation to Provide for Payment of Excise Tax, 1963, Proc. No. 204,
Negarit Gazeta, 2274 year, No. 17
132 For classification of excise taxes, please see Due and Friedlaender, supra note 120,
pp- 390-402
133 Like all classifications, these classifications are not watertight. Due and
Friedlaender identify four different excise tax categories: excises designed to improve
efficiency in the use of resources (sumptuary excises), excises in lieu of charges
(benefit excises), excises for general revenue, and miscellaneous excises; see Due and
Friedlaender, supra note 120, pp. 391-402
134 See, for example, a Proclamation to Provide for the Payment of an Excise Tax on
Alcohol, 1965, Proc. No. 217, Negarit Gazeta, 24 year, No. 10, which applied
obviously to alcohol and alcoholic products; a Proclamation to Provide for the
Payment of Excise Tax on Petroleum Products and Lubricants, 1967, Proc. No. 249,
Negarit Gazeta, 26 year, No. 14; and compare them with a Proclamation to Provide
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Separate legislation of excise taxes (as if to stress their specific and select
character) came to an end with the issuance of a consolidated excise (and
sales) tax law in 1990.13> The consolidation of 1990 clearly made excise tax
laws accessible. Almost by single stroke, the 1990 tax law brought together
the previously separate pieces of legislation on excise taxes, alcohol excise
taxes, petroleum products and lubricants excise taxes, salt tax, and
transaction taxes.1%

However, the consolidation of excise tax regimes (while commendable on
accessibility grounds) may have relegated the policy considerations which
made excise taxes relevant in the first place. Excise taxes are nowadays
virtually indistinguishable from other forms of taxes except for the fact that
all the products that are subject to excise taxes are listed in a schedule.

Later developments of the excise tax regimes of Ethiopia abandoned the
policy considerations altogether. Petroleum continues to be the subject of
excise taxation but the proceeds are no longer placed in a special account as
in the early modern period, which means that the proceeds might be used for
general government services.” Various types of alcoholic products also
continue to be the subject of excise taxation even when these products are
destined for desirable objectives, like the use for treatment in hospitals. 138

for the Payment of Excise Tax, which with that generic name applied to widely
consumable goods like sugar, yarn of natural cotton and textile fabrics; see a
Proclamation to Provide for the Payment of Excise Tax, 1963, Proc. No. 204, Negarit
Gazeta, 2214 year, No. 17.
135 See Sales Tax Council of State Special Decree, 1990, Decree No. 16, Negarit Gazeta,
49t year, No. 11
1% The 1990 law repealed the Excise Tax Proclamation No. 204/1963; the Alcohol
Excise Tax Proclamation No. 217/1965; the Petroleum Products and Lubricants
Excise Tax Proclamation No. 249/1967, the Federal Salt Tax Proclamation No.
144 /1955 and the Transaction Tax Proclamation No. 205/1963; see Article 3 of Decree
No. 16/1990, cited above.
137 There is, incidentally, an intention to revive the practice of earmarking some taxes
for the construction and maintenance of roads, as can be gathered from the reading
of the Road Fund Proclamation of 1997. This Proclamation lists the sources of this
Fund, one of which is the so-called “‘Road Maintenance Fuel Levy”. The Proclamation
authorizes the Council of Ministers to issue regulations for this levy, but no such
regulations have been issued so far; see Road Fund Establishment Proclamation,
1997, Articles 5 and 5, Proc. No. 66, Federal Negarit Gazeta, 3*d year, No. 24
138 The 1990 Excise Tax Law, for example, charges alcohol destined for ‘medical,
industrial, scientific or technical purposes” with an excise tax rate of 239%, a little less
than alcohol destined for beverages, which is chargeable with 267%; see Schedule A
of Decree No. 16/1990; Compare the Schedules of Ethiopian Excise Tax Proclamation
with the list of items subject to excise taxation in the Basic World Tax Code; more
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The reason for all of these developments is that the recent excise tax laws of
Ethiopia no longer contain provisions that enjoin the government to earmark
the proceeds or exempt the products when they are used for desirable goals.
In sum, excise taxes have become taxes by a different name.

The other controversial development of excise taxes is the use of excises as
revenue generation schemes. The imposition of excise taxes on sugar, salt and
textile products has no other explanation (in Ethiopian context) than the
generation of easy revenues from easily accessible products out there. The
burden on these products has not been relieved even in times when there is
scarcity of these products in the market. We can also take issue with the list
of so-called luxury items in the Ethiopian excise tax regime. The import and
production of vehicles attracts excise taxation regardless of the make of the
vehicle.’®® Contrary to the nature of conventional excise taxes (which are
normally used as fiscal tools for discouraging harmful products in the
market), the excise tax regime on vehicles has the unintended consequence of
recycling old vehicles in the market, with deleterious consequences upon the
environment. The heavy excise duties upon imported vehicles force
consumers to opt for the less environmentally friendly used cars. Sometimes,
the excise tax rates defy reason. There was a time when the import of four-
wheel drive vehicles carried 20% excise tax rate when other types of cars
attracted as much as 100%.140

In general, excise tax regimes have become the first taxes to turn to whenever
governments feel under pressure to raise extra revenues from selected
products. The 1990 excise tax law is a case in point in this regard. This tax
law- which incidentally came out when the government was waging civil
wars in the north- came close to being a general sales tax law, with excises
levied on not just the conventional excise target goods like tobacco and
alcohol, but also on products like sandals, boots, vermin traps, advertising
models, goods imported by hotels, chemicals and reagents, and flour and
agricultural products (see appendix 3 below).

than half of the items subject to excise taxation in Ethiopia are not mentioned in the
Basic World Tax Code; the Code mentions alcoholic products, tobacco products and
motor vehicles as subject to excise taxation; see Ward M. Hussey and Donald C.
Lubick (eds.), Basic World Tax Code and Commentary, Harvard University
International Tax Program, 1992, pp. 119-127.

139 See Schedule D of Sales and Excise Tax Proclamation, 1993, Proc. No. 68, Negarit
Gazeta, 520 year, No. 61

140 See the Schedule attached to Proclamation No. 68/1993 (now repealed), cited
above
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Since the consolidation of disparate excise taxes in the 1990s, the Ethiopian
excise tax regime maintained a unified body. With the exception of revisions
involving tax rates, the substance of excise tax regime has remained largely
unchanged in the 1990s and 2000s. Excise taxes formed part of the
comprehensive tax reform package of 2002, but though the law changed, the
tax reforms actually changed very little about the existing excise tax regime at
the time.14

b. Transactions Taxes/Sales Taxes

General sales taxes were comparatively late comers onto the scene of
Ethiopian tax system. General sales taxes apply to a wide range of supplies of
goods and services compared to excise taxes, which are limited in
application. As a result, general sales taxes are comparatively more difficult
to administer. That explains why the Ethiopian Government waited until
1954 to introduce a general sales tax law and even then a sales tax law with
limited application. In that year, the Government introduced what it called
‘Federal Tax’ to be levied on imports and exports of goods in general.'#2 At
first reading, the 1954 Federal Tax law may be difficult to pin down for
taxonomists. The law uses a generic name ‘federal tax” which says little about
the nature of the tax. Even more puzzling is that the 1954 Federal Tax Law
applied on imports and exports. We may be inclined to call it a tax on
imports and exports as result, but since Ethiopia had already had customs
duties by that time, it is fair to conclude that the 1954 law was the first
general sales tax law in Ethiopia.}# In any case, since the 1954 law replaced

141 See the Turnover Tax, 2002, Proc. No. 308, Federal Negarit Gazeta, 9™ year, No. 21,
and compare it with Sales and Excise Tax, 1993, Proc. No. 68, Negarit Gazeta, 52nd
year, No. 61, which it replaced

142 See Federal Tax Proclamation, 1954, Proc. No. 143, Negarit Gazeta, 14t year, No. 2;
by the way, the prefix ‘federal’ is a reference to the Federation of Ethiopia with
Eritrea at the time; it is sometimes difficult to label some taxes in the early period as
‘this” or ‘that’ type of tax. This is to be expected - governments, under pressure to
raise revenues, are more interested in how revenues are raised than what experts
would call their taxes.

143 At the time of the introduction of federal tax in 1954, Ethiopia had already had an
import and export duties law preceding the 1954 law by more than a decade. The
1954 Federal Tax was not intended as replacement of the customs duties of Ethiopia
at the time, but as an additional and different tax on imports and exports. It appears
that the points of imports and exports were selected solely for their administrative
ease - entirely understandable given the limited administrative resources of
Ethiopian tax system at the time; see Customs and Exports Duties Proclamation,
1943, Proc. No. 39, Negarit Gazeta, 2 Year, No. 10 (now repealed); see below for
more on customs duties
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by a transaction tax law in 1956, this should dispel any doubts about the
nature of the 1954 tax law.

The 1956 Transaction Tax law extended the scope of the sales tax regime from
imports and exports to goods manufactured locally - the first sales tax on
manufacturers.’** Although the scope of application of transaction taxes was
wider than excise taxes, we could see that the scope was still limited to one
level of distribution and even then to limited number of goods. The imports,
exports and the collection of tax from manufacturers were carefully selected
for their ease of tax administration. Imports and exports are the easiest points
of reach and manufacturers are more easily accessible than other actors in the
supply chain (wholesalers and retailers) as the number of manufacturers is
generally fewer than wholesalers and retailers.

The 1956 Transaction Tax law was further limited in scope by the wide range
of exemptions granted to supplies of certain goods. Imports of agricultural
and industrial machinery, implements and spare parts, supplies used as
inputs or raw materials, goods manufactured by small businesses, goods
produced by flour mills, bakeries and dairies were among the long list of
goods exempted from the payment of transaction tax at the time.*> Some of
these exemptions were justified by the need to maintain that the sales tax
regime remain a consumption tax and not a production tax (e.g., the
exemption for agricultural and industrial machinery was intended to prevent
the tax from becoming a production tax). Other exemptions were motivated
at least in part by the realization that the resources of the tax administration
were limited (e.g., exemptions for small business manufacturers).

Subsequent amendments of Ethiopian sales tax laws predictably widened the
coverage of sales taxes as the tax administration became more confident in its
enforcement capacities. Thus, in 1963, a transaction law that replaced the
1956 transaction tax decree extended the sales tax regime to wholesalers and
retailers by introducing a turnover tax upon all sales at all levels. 14 The 1963
transaction tax law also extended the sales tax regime to services for the first
time - although only one type of service (ie., construction work) was

144 See Decree to Provide for the Payment of a Federal Transaction Tax, 1956, Articles
4 and 7, Decree No. 17, Negarit Gazeta, 15t year, No. 11
145 See id, Article 5 and 7
146 See a Proclamation to Provide for Payment of Transaction Taxes, 1963, Proc. No.
205, Negarit Gazeta, 22" year, No. 18
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chargeable with sales taxes at that time.'¥ The turnover tax became a popular
form of sales tax for the government in the 1970s, 80s and early 90s.

The landscape of sales taxation largely remained unaffected by the
developments of the Ethiopian Revolution and its aftermath. Although sales
taxes were a subject of numerous revisions (almost all of them in respect of
rates), at the end of the day, the sales tax regime laid down during the
Imperial period was maintained for much of the 1970s and 1980s. In 1990, the
sales taxes and excise taxes were issued in a consolidated piece of legislation,
but apart from the consolidation, there was little change in the substance of
the taxes themselves.

After the change of the regime in 1991, sales taxes became a subject of a major
revision in 1993. The sales and excise tax law of 1993 slightly contracted the
scope of application of the sales tax regime. Turnover taxes were eliminated
from the sales tax and the sales tax regime became a thoroughly single-stage
sales tax regime with application upon imports, goods manufactured locally
and a limited number of services.!48

After a hiatus of about a decade, the turnover taxes returned after the
comprehensive tax reforms of 2002, this time as supplementary taxes to the
value added tax (VAT).14® The introduction of the value added tax in 2002
(effective 2003) clearly marked the biggest transformation of the sales tax
regime of Ethiopia of recent times.!® The value added tax, along with the
supplementary turnover tax of 2002, broadened the reach of the sales tax
regime in Ethiopia, with sales taxes potentially reaching small retail products,
not just production as was previously the case. The turnover taxes are
provisional taxes, readmitted into the Ethiopian tax system as necessary
evil.’®1  We have every reason to believe that the turnover taxes will
eventually peter out as more and more transactions are brought under the
regime of VAT or for that matter another type of general sales tax.

147 The 1963 transaction tax law referred to one type of service only as subject to
transaction taxes - namely, construction work. All other types of services were
exempted by omission.
148 See Sales and Excise Tax, 1993, Proc. No. 68, Negarit Gazeta, 527 year, No. 61
149 See the Turnover Tax, 2002, Proc. No. 307, Federal Negarit Gazeta, 9t year, No. 21
130 See the Value Added Tax, 2002, Proc. No. 285, Federal Negarit Gazeta, 8 year, No.
33, Value Added Tax Regulations, 2002, Regs. No. 79, Federal Negarit Gazeta, 9™ year,
No. 19
151 For the distortionary effects of turnover taxes, see Due and Friedlaender, supra
note 120, pp. 415-416
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7. Customs Duties - Import and Export Duties

a. Import Duties

The first customs duties of the modern era were issued in 1943.132 The
customs duties of 1943 covered both import duties and export duties. For
duties on imports, a tariff schedule was attached (as it has always ever since
been) to the customs law of 1943 - a long list of goods classified into
categories, with rates attached thereto. The rates ranged from “free” to duties
as high as 70% at the time. The rates were both ad rem (based on the unit of
the good charged) and ad valoreum (based on the value of the good charged).
The ad rem rates were used on class Il goods of the customs tariffs, which
included alcoholic products and cigarettes - no doubt to discourage their
import through the import duties.

Customs duties are some of the most frequently revised tax laws, and indeed
of any laws in the land. Most of these amendments are in the area of the
customs tariffs, which require revising from time to time whenever a need
arises for changing the tax rates, sometimes for reclassifying the goods and at
times for completing the customs tariff laws, which, at the time of issuance,
did not cover some subjects like regulation of customs warehousing and
customs invoicing. When taxes are the subject of frequent revision, there is
always a problem of keeping track of which tax laws are in force and which
have been repealed. This problem is very acute in the area of customs tariffs.
The Government was able to relieve some of the difficulties in this regard by
undertaking a consolidation of the various customs’ tariff laws at various
times in modern history. The first consolidation was done in 1955'5% and since
then consolidated customs laws were issued at various times.'>*The most
unstable part of the customs laws, the tariffs schedules, kept pouring out
every now and then.

Customs duties have never been disinterested sources of revenue - not
anywhere, not in Ethiopia.’® Customs duties are often used by governments

152 See Customs and Exports Duties Proclamation, 1943, Proc. No. 39, Negarit Gazeta,
2rd Year, No. 10; for the history of customs duties before the Italian invasion, see
Mahteme Sillassie Wolde Meskel, Zikra Nagar, 2" Issue (in Ambharic), 1962 E.C., pp.
172ff; see also Bahru Zewde, supra note 2

153 See a Proclamation to Consolidate and Amend the Law Relating to the Customs,
1955, Proc. No. 145, Negarit Gazeta, 14™ year, No. 7

134 The latest is in 2009; see Customs Proclamation, 2009, Proc. No. 622, Federal Negarit
Guazeta, 15 year, No. 27

155 See generally, John F. Due, “Customs, Excise, Export duties,” in Milton C. Taylor
(ed.), Taxation for African Economic Development, Hutchinson Educational Ltd.,
1970, pp. 392-413
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to promote specific public policies other than generation of revenues. Their
differential rates or tariffs are ideal for enforcing these policies. The history of
customs duties in Ethiopia is no different. The government sought to
discourage the consumption of certain imports (e.g., alcohol and tobacco) by
imposing heavier burdens of customs duties upon these imports and
encourage the consumption or use of other imports (e.g., agricultural
machinery and books) by relieving these imports from customs duties.!50

Apart from the customs tariffs, imports are a convenient route for imposing
various forms of taxes. As goods enter through designated customs routes,
governments have used these places as proxies for levying many of the other
taxes in customs offices. Most of the indirect taxes (e.g., sales and excise
taxes) have always used imports as a point for tax collection. Imports have
also been used as convenient collection points for even income taxes
(withholding taxes) and sometimes sur-taxes. At the time of writing, for
example, imports are used for levying withholding income taxes (3%) and
sur-taxes, which are imposed on most goods imported into Ethiopia.5

b. Export Duties

The export duties - which were introduced along with import duties in 1943
- were not as extensive as the import duties. Few products were at first listed
as subject to export duties: hides and skins, civet, bees wax and coffee.158
Then in 1951, the range of commodities subject to the export duties was
broadened to include oil seeds, chat, sheep and lamb skins, goat and kid
skins, leopard skins, ivory, saffron, butter, bazaar and ghee.’® The limitation
of export taxes to specified products should not be surprising. The exports of
Ethiopia were limited to begin with (compared to the imports). It would have
been pointless to issue an export tariff as extensive as that of the import
tariffs. Secondly, even if there were other goods exported from Ethiopia, they
weren't in any significant quantity - hence the concentration on high value
exports like coffee and hides and skins. The export duties used both ad rem
and ad valorem rates. Ad valorem rates were used for hides and skins, bees wax
and coffee while an ad rem rate was used for civet.

136 See the Customs Revised Import and Export Regulations, 1951, Legal Notice No.
153, Negarit Gazeta, 10t year, No. 8
157 See Income Tax Proclamation No. 286/2002, cited above, Article 52; Import Sur-
Tax Council of Ministers Regulations, 2007, Regs. No. 133, Federal Negarit Gazeta, 13t
year, No. 23
158 See Customs and Export Duties Proclamation No. 39/1943, op cit; see also Eshetu
Chole, supra note 11, p. 70
159 See The Customs Revised Imports and Export Regulations, 1951, Legal Notice No.
153, Negarit Gazeta, 10t year, No. 8
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Coffee - being the premium export product of Ethiopia for a long time - was
frequently a subject of various forms of export duties. In addition to the
regular duties imposed as part of the regular customs duties, coffee was
subject to various additional duties at various times. For example, a
regulation issued in 1954 increased coffee export duty and imposed a surtax
of Birr 40 per 100 kg of coffee based on the price quotations on the New York
Coffee Exchange.1®0 And in 1957, the Ministry of Commerce and Industry
was authorized by law to impose a cess'¢! on all coffee products produced in
and exported from Ethiopia.’62 A year later a National Coffee Board Cess
Regulations'e> was issued, imposing 1 Birr per quintal of coffee exported.
Although the cess was to be collected by the Customs Department (for
obvious reasons), the law instructed the Department to appropriate the
proceeds to the National Coffee Board for its administration. It was clearly an
indirect tax to defray the costs of administration by the Board.

The outlook on exports has changed significantly in the 1990s and 2000s, with
the government keen to promote the export sector by removing all kinds of
barriers to exports, including taxes and duties. Instead of imposing export
duties, the government introduced a number of laws aimed at removing all
taxes and duties on exports, allowing exporters to import inputs duty-free
and drawing back any taxes and duties paid upon goods exported from
Ethiopia.'** Exporters have also enjoyed zero-rated privileges under the VAT
regime, which allows them to compete in international trade without the
deadweight of Ethiopian taxes and duties.’®> However, the government has
been slow to give up revenues from the premium product of Ethiopia -

160 See the Customs Import and Export Duties Regulations, 1954, Article 5, Legal
Notice No. 185, Negarit Gazeta, 13t year, No. 9

161 The term ‘cess’ (a shortened form of "assess"; the spelling is due to a mistaken
connection with census) generally means a tax; http://en.wikipedia.org/wiki/Cess,
visited on July 10, 2011; it stands in general for a levy, an assessment or tax, and in
some countries used in connection only with local taxes (Britain), land taxes
(Scotland) and taxes on commodities (India); see Merriam Webster’s Dictionary,
Third International Edition; Black’s Law Dictionary defines a ‘cesse’” as an
‘assessment or tax’; see Black’s Law Dictionary, With Pronunciations, 6t edition. .

162 See A Decree to Make Provision for the Establishment of a National Coffee Board,
1957, Decree No. 28, Negarit Gazeta, 17% year, No. 4

163 See the National Coffee Board Cess Regulations, 1958, Legal Notice No. 217,
Negarit Gazeta, 17% year, No. 10

164 See a Proclamation to Establish Export Trade Duty Incentive Scheme, 1993, Proc.
No. 69, Negarit Gazeta, 52 year, No. 62

165 See Value Added Tax Proclamation No. 285/2002, cited above, Article 7(2) (a) and

(b)
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coffee. It has waited until 2002 to remove export duties upon coffee, but even
then, the government has kept a window open to reintroduce export duties
on coffee if the “international price of coffee improves’.166

Like import duties, export duties are seldom about revenues per se. Export
duties have been used by various governments as instruments of various
public policies. For instance, export duties are sometimes used by
governments to discourage certain exports.1¢” In Ethiopia, while the curtain
on revenue export duties seemed to have been brought down, the other kind
of export duties has emerged as a driver of certain public policies - export
duties as instruments for discouraging the export of raw/unprocessed
products from Ethiopia. The Raw and Semi-Processed Hides and Skins
Export Tax Law of 2008 is a very good example of this type of export
duties.'8 The preamble of this law makes the aim of the duty abundantly
clear when it reads in part “... the tax system will serve as an instrument to
encourage industries engaged in the production of hides and skins (sic) shift to
exporting processed hides and skins than exporting raw and semi-processed hides
skins.” The 2008 export duty law imposes differential tax rates upon the value
of exports ranging from 5% (on wet blue goat skins) to 150% (on raw hides
and skins).169

8. Stamp Duties

1943 was probably the busiest year on Ethiopian tax calendar. The first stamp
duties were issued, like customs duties and many other taxes already
considered, in 1943.170 Stamp duties are transfer taxes distinguished from
many other taxes due to their close association with documents that contain
certain legal rights or involve the transfer of certain legal rights over
property.””! Stamp duties are invariably imposed on documents, although
their impact ultimately falls on whoever benefits from the authentication and
enforcement of those documents by the government. The first stamp duty
law of Ethiopia listed the documents which are chargeable with stamp duties:

166 See Tax on Coffee Exported from Ethiopia (Amendment) Proclamation, 2002,
Article 2(2), Proc. No. 287, Federal Negarit Gazeta, 8t year, No. 35
167 See generally, John F. Due, “Customs, Excise, Export duties,” in Milton C. Taylor
(ed.), Taxation for African Economic Development, Hutchinson Educational Ltd.,
1970, pp. 392-413
168 See Raw and Semi-Processed Hides and Skins Export Tax, 2008, Proc. No. 567,
Federal Negarit Gazeta, 14th year, No. 18
169 1d, Article 4
170 See a Proclamation to Provide for Stamp Duties, 1943, Proc. No. 41, Negarit Gazeta,
2nd year, No. 11
171 Stamp duties derive their name from the conventional method of enforcement of
stamp duties, which is by affixing stamps.
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affidavits, articles of association, awards, bills of exchange, bonds, cheques,
conveyances, customs bonds, leases, mortgages, notarial acts, powers of
attorneys, petitions, receipts, share warrants and tickets of admission to
places of public entertainment.'”? These lists have been repeated in successive
stamp duty laws.

Apart from their association with documents, stamp duties are also
distinguished by their method of enforcement. There are two aspects to the
enforcement of stamp duties that distinguishes them from other types of
taxes. The first is that stamp duties are paid by affixing adhesive stamps,
which are available in various denominations for purchase by those obligated
to affix documents with the stamps.’”? The second trademark enforcement of
stamp duties is a provision of the law that denies any legal notice to
documents that are not affixed with stamp duties. Except in criminal
proceedings, documents which do not bear evidence of payment of stamp
duties are not entitled to notice by public authorities and therefore remain
unenforceable until stamp duties are paid.’”* The withdrawal of public notice
from documents is perhaps unique to stamp duties. In addition to this
peculiar method of enforcement, stamp duties laws also contain provisions
that impose penalties upon parties obligated to affix stamp duties on
documents.

Since 1943, the stamp duties regime in Ethiopia has been revised in a major
way at least four times, in 1957, 1987, and 1998.17> However, the substance of
stamp duties laws has changed very little since 1943. Most of the revisions
are in the redefinition of the documents'” and of course the tax rates or the
amounts of tax chargeable to each document. With few exceptions, most of

172 See Proclamation to Provide for Stamp Duties No. 41/1943, cited above

173 This form of payment is effected as long as the amount of duty is not in excess of a
threshold amount (e.g., $50 ETB). An amount in excess of the threshold is usually
paid directly to the tax authorities; see Stamp Duty Proclamation, 1998, Article 7(2),
Proc. No. 110, Federal Negarit Gazeta, 4% year, No. 36

174 See Stamp Duties Proclamation, 1998, Article 10, Proc. No. 110, Federal Negarit
Guazeta, 4 year, No. 36

175 See Stamp Duty Decree, 1957, Decree No. 26, Negarit Gazeta, 17% year, No. 4;
Stamp Duty Proclamation, 1987, Proc. No. 334, 46% year, No. 23; Stamp Duty
Proclamation, 1998, Proc. No. 110, Federal Negarit Gazeta, 4 year, No. 36; Stamp Duty
(Amendment) Proclamation, 2008, Proc. No. 612, Federal Negarit Gazeta, 15% year, No.
9

76 For example, the document regarding transfer of immovable property later
became documents of title to property; contracts in the early laws branched out into
contracts in general, contracts of employment and collective agreements in more
recent stamp duties laws
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the documents that were listed as chargeable with stamp duties in 1943 have
been retained over the years. With the decentralization of government in the
post 1991 period, many Regional Governments have issued their own stamp
duty laws although in this, as in many other cases, they have simply copied
Federal Stamp Duty law of 1998.177

9. Urban Taxes - Municipality Taxes - Property Taxes

Municipality taxes were anticipated as sources of revenue immediately after
the end of the Italian occupation.””®And in 1945, a law was issued authorizing
municipalities and townships to impose and collect various rates, taxes and
fees on the inhabitants of municipalities.’” Municipalities and townships
were authorized to raise and finance their expenditures by levying what were
known as ‘municipality taxes’ - really an assortment of ‘rates’, ‘“taxes’, and
‘fees” on town dwellers.’80 Not all of them were taxes. What really qualified
as a property tax in the strict sense of the word was the tax or rate on
immovable property. Others were really ‘fees’” - a distinction which is
significant in tax literature.’8! In any event, municipalities and townships
were authorized to raise revenues from license fees, market fees (stall fees),
and municipality service fees (e.g. fees for fire brigades and fees for
considering and approving building plans).182 The municipality rates were to
be developed by the ‘municipality councils” and needed the approval by the

177 see, for example, The Southern Nations Nationalities and Peoples” Regional State
Stamp Duty Proclamation No. 25/1999, Debub Negarit Gazeta, 4 year, No. 5;
Benishangul Gumuz Regional State Proclamation to Provide for the Payment of
Stamp Duty No. 61/2006
178 See Teklay Ghizat Administration, 1942, Decree No. 1, Year 1, No. 6, Parts 74, 75
and 76.
179 See Article 11 of a Proclamation to Provide for the Control of Municipalities and
Townships, 1945, Proc. 74, Negarit Gazeta, 4™ year, No. 7; the 1945 law classified
Ethiopian towns and cities into two categories calling them ‘municipalities” and
‘townships’. Addis Ababa, Gondar, Harar, Jimma, Dessie, and Dire Dawa were
‘municipalities’. All others were ‘townships’. The townships were further classified
into three classes as ‘first class’, ‘second class” and ‘third class’ townships; See the
Schedule attached to Control of Municipalities and Townships Proclamation No.
74 /1945, cited above
180 See Proclamation No. 74/1945, cited above, Article 11 (i) - (iv)
181 For a distinction, see Laurie Reynolds, “Taxes, Fees, Assessments, Dues, and the
“Get What you Pay for” Model of Local Government,” Florida Law Review, April,
2004; see also Victor Thuronyi, Comparative Tax Law, Kluwer Law International,
2003, p. 58
182 See Proclamation No. 74/1945, cited above, Article 11(i) - (iv)
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Minister of Interior at the time to become law. These municipality rates were
effective only after publication in the Negarit Gazeta.1s?

The first municipality rates were issued for the city of Addis Ababa in 1947
(no surprise there).'3¢ The first Addis Ababa City regulations covered a tax on
immovable property, which was based on area (in square metres) and the
location of the immovable property. The city was classified as ‘first class” and
‘second class” and three categories were created for each ‘class’ to apply
differential property tax rates. First category of first class, for instance, paid
$3 per 50 square metres, while third category of first class paid $4 per 500
square metres.185

Some municipalities followed Addis Ababa in issuing their municipality
rates and taxes. For example, the city of Nazareth (now Adama) issued its
own rates and taxes in 1968, which in form as well as content were similar to
the rates and taxes issued by the municipality of Addis Ababa.186
Municipality rates and taxes for specific cities were the exception rather than
the rule. For most other towns, the municipality rates and taxes were fixed
for whole provinces, instead of specific towns or municipalities, with wider
application in all towns that fell under those provinces. Municipality rates
and taxes were, for example, issued for provinces like Arussi (Arsi now),187
Wellega,'88 Sidamo,'80 Shoa,'®and Illubabor'®* (now Illu-Abba-Bora). Issued by
the then Ministry of the Interior, these municipality rates and taxes often

183 Id, Article 11(v)
184 See the Municipalities Proclamation 1945 Order, 1947, Legal Notice Nos. 111land
112
185 See also Addis Ababa Land Tax (classification) Regulations, 1968, Legal Notice
No. 341, Negarit Gazeta, 27™ year, No. 21
18 Nazareth Municipality Rates, 1968, Legal Notice No. 339, issued pursuant to
Municipalities Proclamation No. 74/1945
187 See Arussi Teklay Gizat Municipalities Rates and Fees Regulations, 1969, Legal
Notice No. 369, Negarit Gazeta, 28™ year, No. 20
188 Rates, Dues and Fees Regulations for the Municipalities of Welega Tekaly Gizat,
1969, Legal Notice No. 372, Negarit Gazeta, 28t year, No. 27
189 See the Sidamo Teklay Gizat Municipalities Rates and Fees Regulations, 1969,
Legal Notice No. 378, Negarit Gazeta, 29" year, No. 5
19 See Rates, Dues and Fees Regulations for the Municipalities of Shoa Teklay Gizat,
1970, Legal Notice No. 385, Negarit Gazeta, 29t year, No. 21
191 See Rates, Dues and Fees Regulations for the Municipalities of Illubabor Teklay
Gizat, 1970, Legal Notice No. 386, Negarit Gazeta, 29™ year, No. 24
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contained multiple tables of rates and taxes corresponding to major towns
falling under those provinces.'2

Like in the rural land and agricultural taxes, the Ethiopian Revolution of 1974
affected the state of land taxes in urban areas quite significantly. The
abolition in 1975 of private ownership of land in both rural and urban areas
and the expropriation of extra urban houses!* all but abolished the taxes that
were associated with urban lands and urban houses. In any case, an Urban
Land Rent and Urban Houses Tax law was promulgated in 1976 abolishing
all the urban land and house taxes that prevailed during the Imperial
period.1%* The urban land taxes were abolished and replaced by urban land
rent, which was to be based on the grade of the land. One type of tax
nonetheless survived - urban house tax (for those who survived the
expropriation and those who built houses after the Revolution), which was
based on the estimated rental value of a house.'> The Urban Rent and Urban
Houses Tax law of 1976 contained a uniform schedule of rates (Schedule 1, 2,
3) for rent and tax, but town administrations could issue their own rates in
consultation with the then Ministry of Public Works and Housing.1% The City
of Addis Ababa, always at the forefront in this regard, issued a regulation in
the same year,'” which divided the city into three grades and applied
differential rates based on these grades.

And in 1979, provincial urban land rent and urban house tax regulations
were issued for the urban centers in the provinces.' These Regulations
classified all the urban centers outside Addis Ababa into four categories, for

192 The municipality rates and taxes for Wellega, for example, came out with multiple
rates and tables for the towns of Lekemte (now Nekemte), Gimbi, Arjo, Shambu, Sirey,
Nejo, Mendi, Asosa, and Dembi Dollo; see Legal Notice No. 372/1969, op cit
193 Shortly after the promulgation of the public ownership of rural lands, the
Provisional Military Administrative Council issued the Urban Land and Extra
Houses Proclamation in July 1975. This Proclamation did to the urban lands what the
Rural Land Proclamation did to the rural lands (i.e. nationalize all urban lands for
public ownership and expropriate extra houses). As in the case of rural lands, no
person could from then onwards buy, sell or transfer urban land.
194 See Urban Land and Urban Houses Tax, 1976, Proc. No. 80, Negarit Gazeta, 35t
year, No. 25
195 See id, Article 6(1)
19 Id, Article 19
97 See Addis Ababa Land Use Rent and House Tax, 1976, Legal Notice No. 36,
Negarit Gazeta, 35t year, No. 25
198 See Provincial Urban Land Rent and Urban House Tax Regulations, 1979, Legal
Notice No. 64, Negarit Gazeta, 38 year, No. 9
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which schedules were developed for land rent and house tax payments.’?
The urban centers were categorized in orders of their size, with the city of
Asmara (then part of Ethiopia, now capital of independent Eritrea) having its
own schedule, while other urban centers were categorized in groups in
orders of their size 2

In spite of the adoption by the country of a federal system of government
after 1991, the urban rent and urban houses tax law of 1976 as well as the
regulations issued by the City of Addis Ababa in the same year have
remained in force long after Derg was toppled.?! Indeed, some of the taxes
and rates that are still applicable in Addis Ababa are traceable to the Imperial
times. 22 A case in point is the “Amusement Tax” law - a tax on tickets of
admission to places of amusement (theatres, cinemas, stadiums, etc), issued
back in 1964 - is still applicable today, as were the license rates and fees
issued back in 1947 and 1952.203

While Addis Ababa continues to rely upon municipality tax laws issued as
far back as the Imperial times, some of the Regional States have issued their
own legislation on fees and taxes following the decentralization of power in
the post 1991 period. The practice in some of the Regional States is that the
minimum and maximum tariff rates as well as the division and rank of cities
within a regional state are determined by the Regional Council while the
cities and towns determine the actual tariff amounts based on the “objective
situation of the locality’. The Regional Tariff Rates for municipalities and
towns contain ‘benefit taxes” and fee rates for various services provided at the
municipality and township level. The taxes are levied on taxpayers without
the municipalities and towns showing evidence of specific service while the
fees or charges are imposed directly upon the beneficiaries of specific public
services. The Amhara Regional State Tariff Rates for Cities in the State, for

19 See id, Article 4
200 The second Schedule was for medium-sized cities like Assela, Bahr Dar and Gonder,
while the third Schedule was devoted to smaller cities like Dilla and Gimbi, and the
last Schedule was devoted to small towns like Dodola and Dukem; See the schedules
attached to the 1979 Regulations.
201 The rates for some of municipal services have been revised but the laws of 1976
have remained intact; interview with Ato Gebrelibanos Welde-Aregay, ERCA, Yeka-
Sub-City Revenues Bureau, on December 28, 2010
22 See, however, Regulations No. 6/1998 Issued to Collect Service Charge on
Outdoor Advertisement, Addis Negarit Gazeta, 1%t year, No. 6
203 See Municipality of Addis Ababa Amusement Tax Regulations, 1964, Legal Notice
No. 291, Negarit Gazeta, 231 year, No. 20; Legal Notice No. 167/1952, and Legal
Notice No. 112/1947
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example, authorizes cities and towns to levy what it calls “Trade and
Professional Service Tax” which is to be assessed based on five factors: size of
land holding, annual gross sales, environmental impacts of the activity, the
location of business, and the amount of capital invested.?®* Similarly, Tigray
Regional State has a law authorizing cities and towns in Tigray to levy ‘“Trade
and Professional Service Tax” the amount of which varies according to
factors like the rank of the city or town in which a trader or a professional
service provider operates.205

Finally, it is important to note that some Cities in Ethiopia have a special
constitutional status that gives them the power to act not just as
municipalities but also as virtual regional states. The City of Addis Ababa
has a special constitutional status as the seat of the Federal Government.206
The City of Addis Ababa is also recognized as a separate city administration
and collects tax revenues not just from what are traditionally known as
‘municipal taxes and rates’ but also taxes assigned by the Ethiopian
Constitution to the Regional Governments.2” The City of Dire Dawa, which
obtained special status due to ‘competing claims’ from the Oromia and
Somali Regions, also operates pretty much like a region, with all the fiscal
powers of a regional government.2%8

10. Tax Incentives

Most tax incentives in Ethiopia came out in separate tax legislations,
justifying their separate treatment here.2? They were usually issued in the
body of investment incentive laws in general. The first mention of tax
incentives as deliberate policies to encourage investment was in the 1949
income tax law. The 1949 income tax law granted an income tax exemption -
what is today called a tax holiday - to ‘long term investments in industrial,

24 The Amhara National Regional State Revised Cities Revenue Title and Tariff
Determination, 2009, Council of the Regional Government Regulation No. 69, Zikra
Hig, 14 year, No. 11.
205 Pl ANchud-P AAAP o790 9°0C (F: Pool 28 (FT D PI°° VPTG
PAINTNT AGCET PMIC AS PHLT FE% L7 €TC 6/1990: 4924+ DJHM
T-0F 65 YGavt &TC 6
206 See The Constitution of the Federal Democratic Republic of Ethiopia, 1995, Article
49, Proc. No. 1, Federal Negarit Gazeta, 15t year, No. 1
207 See id, Article 97; see also Addis Ababa City Government Revised Charter
Proclamation, 2003, Article 52, Proc. No. 361, Federal Negarit Gazeta, 9t year, No. 86
208 See the Dire Dawa Administration Charter Proclamation, 2004, Article 43, Proc.
No. 416, Federal Negarit Gazeta, 10t year, No. 60, Article 43
209 For the early development of tax incentives in Fthiopia, see Timothy P. Bodman,
“Income Tax Exemption as an Incentive to Investment in Ethiopia,” Journal of
Ethiopian Law, vol. 6, No. 1, 1969, pp. 215-225
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transport, or mining enterprises, and the exemption period was five years.?!
A legal notice was issued shortly afterwards with a title ‘Statement of Policy’
providing a tax incentive to foreign capital investment - tax holiday
extending to five years to newly established foreign investments.?!! These
were the earliest instances of Ethiopian government using the tax system to
stimulate investment in Ethiopia. And in 1954, a separate law was issued to
‘encourage agricultural and industrial expansion” in Ethiopia.2’2 This law
exempted agricultural or industrial machines and parts from all kinds of
taxes that were in existence at the time - customs duties and taxes, health and
education taxes, personal or business taxes, and municipal taxes.?1?

The desire to use taxes as instruments for attracting investment continued in
the 1960s - with the issuance of a proclamation to encourage capital
investment in Ethiopia in 1966.2¢ This law really became a model for
subsequent investment incentive laws. In terms of scope, the 1966 investment
incentive law contained tax and non-tax incentives. In its tax incentive
sections, it provided for tax incentives in the form of income tax reliefs
(income tax holidays), import duty reliefs and export duty reliefs.2!5 In its
non-tax incentives sections, the 1966 law included such schemes like
repatriation guarantees and access to immovables by foreign investors,?

Newly established enterprises with a capital of not less than ETB $200, 000
enjoyed a five year income tax holiday and enterprises which had expanded
their existing businesses enjoyed an income tax holiday for three years. All
types of enterprises were beneficiaries of this income tax holiday, except
industries engaged in manufacture of alcoholic beverages and liquors.?”

210 See Proclamation No. 107/1949, op cit, Article 3(iii)
211 See Statement of Policy for the Encouragement of Foreign Capital Investment,
1950, Legal Notice No. 10, Negarit Gazeta, 9™ year, No. 6
212 See A Proclamation to Encourage Agricultural and Industrial Expansion, 1954,
Proc. No. 145, Negarit Gazeta, 14% year, No. 3
213 Although the list of taxes, from which agricultural or industrial machines were
exempted, was very expansive, the 1954 was actually limited to exemption from
import duties - the other taxes were not imposed on these machines in any case; see
a Proclamation to Encourage Agricultural and Industrial Expansion, 1954, Article 2,
Proc. No. 145, Negarit Gazeta, 14" year, No. 3.
214 See a Proclamation to Provide for the Encouragement of Capital Investment in
Ethiopia, 1966, Proc. No. 242, Negarit Gazeta, 26 year, No. 2.
215 See id, Articles 5, 6 and 7
216 See id, Articles 8 and 10
217 See id, Article 5(3)
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The customs duties relief was limited to agricultural and industrial
enterprises and available only if the imports were not produced within
Ethiopia.?’® The beneficiaries of this relief were exempted from not just
import tariffs, but also transaction taxes on imports, municipal and all other
taxes due on imports.?® The export duty incentive was available on
discretionary basis to manufactured finished goods destined for export. The
incentive period was not specified (the law simply says ‘reasonable period’).
It depended on the determination of the ‘Investment Committee” which
would extend the relief if it was convinced that the relief would assure the
competitive position of the goods on export markets.2

The early decade of the 1974 Revolution was marked by overt hostility
towards private investment and private capital formation in general. Instead
of encouraging investment (domestic or foreign), the Government actually
took action to impose heavy burdens of taxation - with the obvious intent to
stamp out private investment and arrest the development of capitalism. The
1978 income tax law with its extraordinarily steep marginal tax rates (up to
89%) was an example of hostile government policy towards private
investment and capital formation (see above). The steep tax rates of the 1978
income tax law followed on the footsteps of legislations which nationalized
land in both rural and urban areas, extra houses in urban areas and
expropriated major economic sectors and brought them under the ownership
of the government.

There was a relaxation of this antipathy towards private investment (partially
at least) in the early and late 1980s. First, the Military Government issued a
Joint Venture Proclamation in 1983 to encourage the participation of
domestic and foreign investors to participate in joint venture investments.?!
The joint venture law of 1983 contained a number of tax incentives for
investors that signed the joint venture agreement with the government at the
time. The tax incentives contained the usual stock - exemption from customs
duties on import of investment goods and spare parts, income tax holidays
for five years in case of new projects, for three years in case of extension of
existing projects, possible exemptions from customs duties for imports of raw
materials, and from customs and transactions taxes for goods exported.222

218 See id, Article 6(1)
219 Tbid
220 See id, Article 7
221 Joint Venture Proclamation, 1983, Proc. No. 235, Negarit Gazeta, 42nd year, No. 6
222 See id, Article 27
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Another law which contained tax incentives at the height of socialism in
Ethiopia was the Petroleum Operations law of 1986, which was followed
immediately by the issuance of Petroleum operations income tax.??> The 1986
petroleum operations law provided for tax incentives - exemption from
import duties for import of machinery, equipments, vehicles, fuels, and
chemicals necessary for the operations of petroleum explorations and
extractions.2* In addition, the expatriates to be hired by petroleum
companies were exempted from import duties for import of goods and
personal effects and from personal income taxes.22

As the Military Regime relaxed its tight grip upon the economy and
embraced a mixed economic policy, it adopted a more aggressive investment
and/or tax policy to encourage investment from the private sector. The
regime issued an investment incentive law in 1990 in a bid to stimulate
private capital investment in general.220 The 1990 investment incentive law
effectively ended the hostility of the regime to private investment and
extended wide open arms to those who wished to invest in agriculture,
industry, construction and hotel services.

The outlook for domestic and foreign investment changed for the better after
change of government in 1991. A proclamation was issued in 1992 to
‘encourage, expand and coordinate investment.”?” The 1992 law contained a
long list of tax exemptions for domestic and foreign investment: exemption
from import duties for import up to the 15% of the capital invested of capital
goods and spare parts; income tax holidays for three years for
commencement and 2 years for expansion; exemption from export duties; tax
deductions for research and development expenses, loss carry-forward
beyond the tax holiday period and income tax holiday for three years for
reinvestment.?® The export sector received a huge boost with the issuance in

22 See a Proclamation to Regulate Petroleum Operations, 1986, Proc. No. 295, Negarit
Guazeta, 45" year, No. 6, and Petroleum Operations Income Tax Proclamation, 1986,
Proc. No. 296, Negarit Gazeta, 45! year, No. 7
24 See Petroleum Operations Proclamation No. 295/1986, cited above, Article 21
22 Tpid
226 See Council of State Special Decree, 1990, Decree No. 17, Negarit Gazeta, 49™ year,
No. 12
227 See Proclamation to provide for the Encouragement, Expansion and Coordination
of Investment, 1992, Proc. No. 15, Negarit Gazeta, 51%t year, No. 11
228 Gee id, Article 13
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1993 of a law that abolished all taxes and duties on export goods, with the
exception of coffee.??

Many tax incentives issued during this period were of general application to
both domestic and foreign investment. But there were incentives that
targeted specific economic sectors. One such tax incentive was, for example,
offered in 1992 to importers of passenger and freight commercial vehicles.23
The 1992 Regulations for the transport sector offered duty free privileges to
imports of vehicles of a certain carrying capacity.! The 1993 mining law was
another example.?2 The 1992 mining law was of course a general law
regulating the operations of the mining sector (with tax incentives as minor
footnotes) but its overall objective was to acknowledge the role of private
investment in capital formation, technology transfer and marketing of
minerals.2? The 1993 mining law devoted a few provisions to tax incentives.
It exempted expatriates working for mining companies from the payment of
income tax.2¢ It relieved the import of all equipment, machinery, vehicles,
spare parts for mining operations from the payment of customs duties and
taxes, and it relieved the export of all minerals from Ethiopia from export
duties.»>

Tax incentives are controversial instruments of public policy. Many writers
believe that tax incentives are ineffective instruments for attracting
investment and argue that tax incentives result only in revenue losses for
governments.?¢ Tax incentive regimes of Ethiopia have attracted their fair
share of criticism from various quarters. The jury is still out on whether the
tax incentive regimes of Ethiopia have actually attracted investment into the
country. Due to legislative and administrative gaps, tax incentive regimes
have also gained some notoriety in Ethiopia for providing some
unscrupulous beneficiaries with opportunities for tax evasion and avoidance.

29 See a Proclamation to Cancel Taxes and Duties Levied on Export Goods, 1993,

Proc. No. 38, Negarit Gazeta, 524 year, No. 23

230 See Council of Ministers Regulations, 1992, Regs. No. 3, Negarit Gazeta, 515t year,

No. 12

21 A carrying capacity of 44 passengers or 100 quintals; see id, Article 3(1)

232 See Mining Proclamation, 1993, Proc. No. 52, Negarit Gazeta, 527 year, No. 42

233 See id, the preamble

24 [d, Article 38(2)

25 See id, Articles 34(2) and 41(4)

236 See David Holland and Richard Vann, “Incentives for Investment”, in Victor

Thuronyi (ed.), Tax Law Design and Drafting, International Monetary Fund, 1998,

vol. 2; United Nations Conference on Trade and Development, Tax Incentives and

Foreign Direct Investment, A Global Survey, ASIT Advisory Studies, Geneva, 2000
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The reported cases of tax incentive abuses and overall doubts about the
effectiveness of tax incentives have yet to dampen the appetite of the
Ethiopian Government in this regard, as successive amendments to
investment incentives have only maintained most of the benefits.?”
Sometimes, however, the Ethiopian Government has reacted to the news of
abuses by taking away some tax incentives and privileges, although it has yet
to jettison the whole tax incentive regime.

11. Conclusion

We have outlined the beginnings, developments and transformations of the
modern Ethiopian tax system over the last seven decades. Leaving the details
to the main body of this article, we note the following developments:

e Of all the modern taxes of Ethiopia, the agricultural taxes (land and
income taxes) have gone through extreme vicissitudes largely
spawned by the ideological shifts Ethiopia went through during the
modern period. The agricultural taxes also appear to be the most
susceptible to popular sentiments with regard to these taxes (no
doubt, in large part due to the sentimental attachment of the people
towards land and agriculture). They are not an important source of
government revenue but they are an important source of political
capital or political anguish depending on how they are viewed by the
public.

¢ While the structural frameworks of the income taxes have remained
largely unchanged (e.g., the schedular orientation of Ethiopian
income tax system), the income taxes have developed from purely
presumptive income taxes of the early days to modern income taxes
which are based on declaration of actual income for fairly large
taxpayers (category A and B taxpayers). The income tax bases have
also progressively broadened over the years.

¢ Indirect taxes like the sales and excise taxes have also broadened their
bases over the years. Although excise taxes are normally limited to a
few “excisable’” goods, the Ethiopian excise tax regime has increasingly
become just another tax to generate revenues (easy revenues as that)
for Ethiopian governments. The remarkable policy orientations of the
early excise tax regimes have also been overlooked in the recent tax

27 See Investment (Amendment) Proclamation, 2003, Proc. No. 373, Federal Negarit
Gazeta, 10™ year, No. 8; Council of Ministers Regulations on Investment Incentives
and Investment Areas Reserved for Domestic Incentives, 2003, Regs. No. 84, Federal
Negarit Gazeta, 9% year, No. 34; see Eden Sahle, “Hotels Pay up for Duty-free
Abuse,” Fortune, vol. 11, No. 550, Nov. 14, 2010
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reforms of the Ethiopian excise tax regime - once again turning excise
taxes to just taxes with a different name to generate revenues for the
governments. The modern excise tax regimes have a lot to learn from
the early excise taxes in this regard.

¢ The most important feature of the development of modern taxation -
one habit that dies hard - is the haphazard way tax reforms and
legislations have been introduced in each successive period. With few
exceptions, the piecemeal revision of each tax, almost unconnected
with other taxes, has continued to this day. The consolidation
attempts in the 1990 sales and excise tax system and the income taxes
in 2002 should have spilled over to all the other taxes of Ethiopia, but
these ‘ideals” were soon forgotten even for those taxes which were
consolidated through those efforts. Subsequent amendments of these
taxes have overturned the “ideals” of consolidation, returning the tax
system to its haphazard ways. These developments have been serious
challenges in understanding the Ethiopian tax system as a whole, and
even more of a challenge to average taxpayers who have to pay taxes
whether they understood these taxes properly or not. Luckily, much
of the tax system relies upon intermediaries, who are significantly
fewer than the much larger number of taxpayers. Whatever it is, it is a
development which needs to be brought to an end in future tax
reforms of the Ethiopian tax system.

e Although the progress of Ethiopian tax system has been uneven,
there is a lot of progress in many respects. But, as often happens in
history, the early income tax laws have a lesson or two for modern tax
laws of Ethiopia. It is sometimes necessary to go back and revisit how
some taxes were designed in the early period and take lessons from
these designs because the early modern taxes of Ethiopia were
surprisingly very modern even for today’s needs. If only for this, the
study of the history of modern taxation of Ethiopia is worth paying
attention to. After all it is not without reason that William Faulkner
famously said ‘the past is not dead, it is not even past’, if we care to
look back.

Appendix 1: Time line of the Key Developments in the history of Main
Income Tax System of Ethiopia

Years Schedule A Schedule B Schedule C Schedule D
1944 Personal income | Business income | Sur-tax on N/A
Schedule B
taxpayers
(excess profits
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tax)

1949 Salaries, wages, | Business income | Sur-tax on N/A
personal Schedule B
compensation, taxpayers
rents on
property in a
non-commercial
setting
1954 Sur-tax N/A
repealed
1956 Wages, salaries, | Rent of lands Income from N/A
pensions and and buildings business,
other personal used other than | professional
emoluments for agricultural | and vocational
produce, cattle occupation,
breeding exploitation of
purposes wood and
other sources
not mentioned
elsewhere
1961 Same Same Same N/A
1967 Income from
agricultural
activities
incorporated
in the main
income tax
system
1975 Same Repealed Same Same
1976 Same Repealed Same repealed
1978 Same Same Income from
miscellaneous
sources
included for
the first time:
royalties,
income from
technical
services,
income from
games of
chance, and
dividends.
1993 Same Reintroduced as | Same Same

a tax on rental of
buildings
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1994 Capital gains
taxation
introduced
for the first
time

2002 Revised Revised Revised Revised

Appendix 2: Time line of Autonomous Income Tax Regimes

Years Type of Income Tax

1944 Tax in lieu of tithe

1967 Incorporation of agricultural income tax into the main
body of income tax system

1976 Promulgation of autonomous agricultural income tax

1978 Revision of agricultural income tax

1986 Introduction of petroleum income tax

1992 Decentralization of agricultural income taxation to the
Regions

1993 Introduction of mining income tax

1995 Constitutional Recognition of decentralization of
agricultural income taxation to the Regional States

Appendix 3: Time Line of Key Events in the Ethiopian Excise Tax
System

Year Type of excise tax Chargeable
Goods/products
1942 Tobacco Excise Tax Tobacco and cigarettes
1943 Alcohol Excise Tax Alcohol and Alcoholic
Products
1948 Highway Renovation Tax; | Petrol, vehicles
Road Toll Tax
1950s, 1960s,1970s | Alcohol Excise Tax; Alcohol, alcoholic
Petroleum and lubricants liquors, wine, beer and
Excise Tax; Excise Tax stout, perfumes, tej
and tella,

manufactured in
factories; Petroleum,
benzene, naphta,
Kerosene, Grease and
oils, sugar, yarn of
natural cotton, textile
fabrics, soft drinks,
iron and steel rods,
footwear, plastic
rubber
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1990

Sales and Excise

Consolidated

Tax

Sugar, drinks (soft
drinks, beer, wine),
alcohol and alcoholic
products, tobacco and
tobacco products, salt,
textile fabrics, sandals,
boots, vermin traps,
advertising models,
goods imported by
hotels, chemicals and
reagents, and flour and
agricultural products

1993

Sales and Excise

Revised

Tax

Sugar, drinks (soft
drinks, mineral water),
alcohol and alcoholic
drinks, tobacco and
tobacco products, salt,
fuel, perfumes, leather,
textile, personal
adornments, dish
washing machines,
video decks, TV, video
cameras, receivers,
passenger vehicles,
and 4-wheel drives

2002

Separate Excise Tax

Sugar, drinks (soft
drinks, bottled water,
alcoholic drinks (beer,
wine, whisky, and
others), pure alcohol,
tobacco and tobacco
products, salt, fuel,
perfumes and toilet
waters, textile and
textile products,
personal adornment,
dish washing
machines, washing
machines, video decks,
TV, video cameras,
vehicles, carpets,
asbestos and asbestos
products, clocks and
watches, dolls and toys
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Scrutiny of the Ethiopian system of Copyright Limitations in the
Light of International Legal Hybrid resulting from (the Impending)
WTO Membership: Three-Step Test in Focus

Biruk Haile’
1. Introduction
There are least developed countries (LDCs) including Ethiopia on WTO
accession negotiation. This requires them, among others, to bring their
copyright rules compatible to the norms of the Agreement on Trade Related
Aspects of Intellectual Property Rights (TRIPS) that prescribes minimum
standards national legislations should meet. On the other hand, there is
strong desire in these countries to promote education and knowledge through
dissemination of copyright materials by crafting copyright limitations in a
manner that reflects their domestic socio-cultural and economic realities.
Especially the need for bulk access to copyright works in their languages is
tremendous. This requires a harmonious understanding and application of
standards of copyright limitations incorporated in the TRIPS Agreement
which has incorporated the Berne Convention for Protection of Literary and
Artistic Works (1971) (Berne Convention). Such undertaking also requires
utilization of the TRIPS flexibilities in proper manner.

This article seeks to evaluate the system of copyright limitation in Ethiopia
which is currently tabled for WTO accession negotiation in the light of the
TRIPS Agreement. In doing so, the article argues the Ethiopian copyright law
in many instances failed to craft appropriate system of copyright limitation in
tune with its domestic realities within the framework of TRIPS flexibilities. It
also argues the system of limitation in the TRIPS system fails to adequately
systematize copyright limitations and guarantee availability of copyright
works at affordable prices in local languages.

Copyright limitation may be seen from various perspectives including the
subject matter covered, requirements for protection, duration of protection,
etc. But this article examines only limitations to the exclusive rights. Similarly,
this article will not deal with other international instruments like WIPO
Copyright Treaty 1996 (WCT) and bilateral treaties that provide standards on
copyright (limitations) which are not directly intertwined with the TRIPS
system.

Section II examines the place of copyright limitations in the copyright system.
Section III explores issues relating to incorporation of the Berne Convention in

*LL.B,LL.M, PHD; Asst. Professor, School of Law, Jimma University
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to TRIPS Agreement. Section IV examines the triple test and, finally, section V
examines limitations under the Ethiopian law in the light of TRIPS standards.

2. Limitations as Integral Part of Copyright System

Various terminologies are used in different jurisdictions and international
instruments to refer to dealings permitted with respect to copyrighted works.
These include limitations, exceptions, exemptions, users” rights, rights of the
public, permitted acts, defenses etc.! Setting aside doctrinal differences, all of
these refer to acts the law allows users of copyrighted works to undertake
which otherwise would amount to copyright infringement. In the context of
the North-South dialogue there is a growing enthusiasm especially on the part
of developing countries to use copyright limitations as balancing instruments
to the ever strengthening system of copyright protection. We should note at
this stage that currently the main argument surrounding copyright limitations
is not whether or not to have them as part of copyright system, but the debate
is on the nature and scope of limitations.

Writers like Hugenholts identify three justifications that explain copyright
limitations.? First, there are limitations intended to mitigate the adverse effect
of copyright protection on such fundamental rights and freedoms as freedom
of expression, freedom of press, right to information, and right to privacy.
Secondly, there are limitations explained on account of protection of public
interests which can be met by use of copyright works by institutions engaged
in dissemination of knowledge such as libraries, archives, museums, and
educational establishments. Thirdly, there are limitations motivated by market
dysfunction in those areas where the copyright owners cannot effectively
exercise their rights and levy price. We can also include limitations meant to
foster dissemination of knowledge and expansion of education like limitations
for research and education and compulsory license embraced with enthusiasm
in developing countries.

On the part especially of copyright systems founded on ‘author’s right’
doctrine there is inbuilt assumption that copyright limitations are in principle

! Legal literature also distinguishes between exceptions and limitations based on
whether the permitted dealing eliminates or limits a given exclusive right. However,
such distinction is said to be immaterial for TRIPS purposes because as will be seen
later, the same requirement is applicable whether the dealing comes in the form of
exception or limitation. Articles 9-19 of the Ethiopian Copyright Proclamation No.
410/2004 do not engage in to choice of any of such terminologies.

2 B. Hugenholtz, The Future of Copyright in a digital Environment, (1996), pp. 94 et
seq., in Anne Lopage, “Overview of Exceptions and Limitations to Copyright in the
Digital environment,” UNESCO e-Copyright Bulletin, 2003, p.4.
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opposed to ideals of copyright protection and weaken copyright system.? This
bias can also be discerned from the various revisions of the Berne Convention
that emboldened the rights accorded and broadened the subject matters
protected and enhanced author’s grasp on new media of expression and
dissemination.* Moreover, limitations are not firmly established in the
preamble of the Convention though they appear in substantive provisions of
the Convention.

Similarly, in the TRIPS Agreement while the rights are specifically provided
and mandatory,® limitations are not systematized and are optional.6 This
means the TRIPS system does not guarantee minimum limitations and
members are allowed to craft their copyright systems without limitations.
Furthermore, there is no clear regulation of contractual arrangements
(supported by technological methods of restricting access (digital lock-ups))
that may outlaw the exceptions as between the parties. The fact that national
systems are left with “free hand” with regard to copyright limitations under
major international instruments including the TRIPS Agreement has raised
two major concerns from the point of view of especially LDCs.” Firstly,
generally these countries lack the technical human resource and institutional
competence to systematically provide coherent and acceptable system of
limitations in their domestic laws and whatever room for flexibility is left for
domestic legislation usually remains highly unexploited.? Even the specific
limitations provided in the Berne Convention are flexibly worded and need
national adaptation in line with local realities. That is, developing countries
lack capacity to implement the full range of limitations available to them
under international law; ten of eleven countries in Asia Pacific had not

3 Lucie M.C.R. Guibault, Copyright Limitations and Contracts: An Analysis of
Contractual Overridability of Limitations on Copyright, (2002).
4 It is important to stress that the 1908 Berlin Act prohibits formalities as a condition of
enjoyment and enforcement of rights. It broadened subject matters to include
photographic works; recognized the exclusive right of adaptation in relation to
musical works, and guaranteed minimum duration of protection. The 1928 Rome Act
also recognized exclusive right of broadcasting and moral rights. Similarly, the 1967
Stockholm Act expressly recognized the exclusive right of reproduction.
5See Articles 9-11, TRIPS Agreement
6 See Article 13, TRIPS Agreement
7 This is said to have resulted in bewildering differences even in European national
copyright Acts in areas of limitations. See Robert Burrel and Allison Coleman,
Copyright Exceptions; the Digital impact (Cambridge Studies in Intellectual Property
Rights), (2005), p.2.
8 Ruth L. Okediji, International Copyright System: Limitations, Exceptions and Public
Interest Considerations for Developing Countries, (UNCTAD-International Center for
Trade and Development, Issue Paper No. 15), (2006), p. 6.
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incorporated teaching exceptions to extent allowed and none of the eleven
countries had taken advantage of all the limitations available to them under
international copyright instruments.® Secondly, bilateral agreements being
concluded with developed countries tend to emphasize on enhancing rights
and enforcement than systematizing limitations.’ We should also note the
current wave of influence from copyright industry and some national
copyright systems for protection of technological measures of protection used
by right holders that will have the obvious effect of undermining permitted
uses. 1

National copyright systems, too, do not embrace limitations in the same
footing as the rights. In the Ethiopian context, like in the case of other
countries, the Constitution protects proprietary rights both for tangible and
intangible property in depth but copyright limitations (or limitations to
intellectual property in general for that matter) are not well grounded except
that reference is made to ‘public interest’.12 Similarly, the preamble of the
Ethiopian copyright proclamation stresses the importance of protecting
copyright and neighboring rights but express reference is not made about the
importance of dissemination and exploitation of the protected works through
limitations.’

Such limited space accorded to copyright limitations in international
instruments and national legislations raises the question whether the
prevailing copyright systems reflect a proper balance between the need to
protect authors and the need to ensure access or exploitation of the works. It is
advocated that there is a dire need on the part of developing countries to
correct such imbalance.#

Consumer International, Copyright and Access to Knowledge; Policy
Recommendations on Flexibilities in Copyright Law, (Kuala Lampur, 2006) in Gaele
Krikorian and Amy Kapczynski (eds.,), Access to Knowledge in the Age of Intellectual
Property, (Zone Books, New York), (2010), p. 518

10 Okediji, supra note 8, p. 4.

™ For example see the US Digital Millennium Copyright Act 1998, sec. 1201, Article 18
of WPPT, and Article 11 of WCT.

12 Federal Democratic Republic of Ethiopia (FDRE) Constitution (1995), Article 40 (1)

% Copyright and Neighboring Rights Protection Proclamation, 2004, preamble para. 1
& para. 2, Proc. No. 410/2004, Federal Negarit Gazetta, 10™ year, No. 55.

14 “‘Balance’ is susceptible to different meanings in different jurisdictions as a reflection
of the state of economy, culture and technology. We are simply referring to the
appropriate scale of weight each legal system has to attribute to both interests.
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Some times it is viewed that the two policies, i.e., the policy of protecting
individual authors and public access to such creative works are distinctly
antagonistic. However, this is not shared by the author because protection
accorded to authors is in the interest of public to the extent it can be explained
as providing incentive for creation of works which are ultimately consumed
by the public. Similarly guaranteeing access to protected works is in the
interest of authors to the extent that creation is an incremental process where
any new creation is derived in one way or the other from existing creations,
i.e., creation is partly derivative process.!> Thus, it seems plausible to conceive
that both copyright protection and limitations do serve to promote and protect
both interests.

The notion of copyright limitation is known to both the civil law and common
law countries. However, the conception and approach varies in the two
systems. While the common law system maintains a closed system of rights
and open system of limitations, the civil law tradition maintains a reverse
system where rights are defined broadly and limitations are strictly defined
and closed.’® The former approach provides broadly worded limitation that
leaves courts the space and task of establishing whether a specific
circumstance falls within the wording, but the latter provides specific and
carefully defined exceptions. This is mainly because the European continental
system (especially that of France) is founded on natural right theory where
right of the author is understood as absolute and unrestricted individual right
whereas the American system is crafted on utilitarian considerations mainly to
promote social good."”

It should also be stressed that there is diversity within each system including
the “fair use” doctrine in the U.S and semi-closed “fair dealing” system in UK.
Within the continental European legal tradition some countries like Germany
and Holland, although they primarily subscribe to ideals of natural right
theory, concede wider latitude for public interest motivated limitations. There
is also diverging attitude towards copyright limitations between the

15 Judith Sullivan, Study on Copyright Limitations and Exceptions for the Visually
Impaired, Standing committee On Copyright and Related rights, (WIPO, SCCR/15/7,
2007) p. 12.
16 Guibault,cited above at note 3, p. 17.
7 This means in systems predicated on utilitarian considerations rights will be
restricted in any case where it does not help attain a given social goal or negatively
affects it; but in system of “author’s right” exceptions will highly be restricted. On the
other hand, there is recently a growing question as to whether the two systems today
markedly vary in substance or methodology towards exceptions.
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developed and developing countries in the history of international copyright
instruments including the TRIPS Agreement.

3. The Incorporation of the Berne System of Limitations in to the TRIPS

One of the most challenging tasks for domestic lawmakers and courts is to
craft and apply domestic copyright limitations compatible with the intricate
system of limitations within the TRIPS system. The difficulty mainly stems
from the fact that the TRIPS Agreement does not have a self-contained system
of copyright limitation. It rather develops on the system of limitation already
existing under the Berne convention. Therefore, it is imperative to explore the
relevance of the Berne system of limitations in the TRIPS context.

Article 13 of the TRIPS Agreement provides that members shall confine
limitations or exceptions to exclusive rights to certain special cases which do
not conflict with a normal exploitation of the work and do not unreasonably
prejudice the legitimate interests of the right holder. Thus, limitations to the
exclusive rights should pass the so called three-step test. Firstly, limitations
should be confined to certain special cases; secondly, they should not conflict
with the normal exploitation of the work, and thirdly, they should not
unreasonably prejudice the legitimate interests of the right holder. The
wording of Article 13 of the TRIPS Agreement takes inspiration from and
resembles Article 9 (2) of the Berne Convention.!® The three-step test standard
expanded, though with some variations, to other areas of intellectual property
and international instruments as a model.??

Article 9.1 (first sentence) of the TRIPS Agreement requires members to
comply with Articles 1 through 21 of the Berne Convention (1971) and the
Appendix thereto.?? The Berne Convention, in those substantive provisions

8 However, the two provisions are different because while Article 9 (2) of Berne
Convention provides yardsticks for limitations to the exclusive right of reproduction,
Article 13 Article 13 of TRIPS Agreement seems meant to affect limitations to all
exclusive rights. Moreover, while the former provision does not exclude other
limitations, the latter is restrictive in its formulation and does not leave any space for
other specific limitations that may not pass the three-step test. Furthermore, while
Article 9 (2) makes reference to ‘legitimate interest of the author’, under Article 13
TRIPS Agreement reference is made to ‘legitimate interests of right holders’.
¥ We can see Article 30 of TRIPS (patents), Article 26 (2) TRIPS (industrial designs),
Article 10 (WIPO Copyright Treaty (WCT)),and Article 16 (WIPO Performances and
Phonograms Treaty (WPPT)
2 Incidentally, it should be reckoned that for countries like Ethiopia on WTO
accession process accession to the Berne Convention is not required for TRIPS
compliance.
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incorporated in the TRIPS Agreement, provides, apart from the three-step test
limitation to the reproduction right under Article 9 (2), specific limitations to
exclusive rights.?!

When we see article 2 (2) of the TRIPS Agreement, it provides that nothing in
Parts I to IV of this Agreement shall derogate from existing obligations that
members may have to each other under the Berne Convention. This seems to
suggest that members of the TRIPS Agreement did not intend to undermine
the protection in the Berne Convention by providing diminished protection.
This is compatible with Article 20 of the Berne Convention (that is already
incorporated in the TRIPS agreement) which provides the Governments of the
countries of the Union reserve the right to enter into special agreements
among themselves, in so far as such agreements grant to authors more
extensive rights than those granted by the Convention, or contain other
provisions not contrary to this Convention. It can be argued that the TRIPS
Agreement, by incorporating Article 20 of the Berne Convention, does not
allow its members to provide exceptions in excess of those provided in the
Berne convention. Thus in principle the application of the three-step test in the
TRIPS Agreement can be understood as not entailing broader exceptions. This
particularly is the case if we subscribe to the argument that the role of the
TRIPS triple test with respect to rights recognized in the Berne Convention is
to discipline the so called minor exceptions.

There was argument that the TRIPS three-step test applies only with respect to
new rights recognized in the TRIPS Agreement, i.e., the exclusive right of
commercial lending under Article 11 and not with respect to rights that
existed under the Berne convention. However, the WTO Panel in the United
States-Section 110 (5) case has clarified that TRIPS three-step test is applicable
also with respect to rights that existed even in the Berne convention. It
provides:

In our view, neither the express wording nor the context of Article 13 or any other

provision of the TRIPS Agreement supports the interpretation that the scope of

2 These are 1) reproduction by the press or broadcasters of lectures, addresses and
other works, of same nature (2bis (2)), 2) quotation from work that has already been
made available to the public as long as it is compatible to fair practice and its extent
justified by purpose (Art. 10 (1)), 3) use of literary or artistic works for teaching
provided that the use is compatible with fair practice (art. 10 (2)), 4) reproduction by
the press , the broadcasting or communication to the public of articles published in
newspapers or periodicals on current economic, political, or religious topic (art. 10bis
(1)), and 5) reproduction of works for purpose of reporting current events to extent
justified by informatory purpose (art. 10bis (2)).
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application of Article 13 is limited to the exclusive rights newly introduced under
the TRIPS agreement.?2
In fact, as noted by many commentators, Article 13 of TRIPS refers to
limitations or exceptions to ‘exclusive rights’, not just only to the new rights
brought about by the TRIPS Agreement.

Another issue relates to whether the TRIPS three-step test further applies in
relation to the specific limitations provided in the Berne Convention. One may
argue that the Berne specific limitations cannot prevail in the TRIPS context
unless they further pass the TRIPS three step test. However, several authors
including Professor Carlos Correa have argued that Article 9 (1) of the TRIPS
Agreement incorporates into the TRIPS system not only rights but also
limitations in the Berne Convention, i.e., Articles 1 through 21.2 This means
there is no need to test those specific Berne limitations against the TRIPS three
step test. This also means that with respect to the exclusive right of
reproduction it is the three-step test in Article 9 (2) of the Berne Convention
than article 13 of the TRIPS that applies.

The next logical question will be whether the creation of further TRIPS three-
step-test- compliant limitation in relation to the rights provided in the Berne
Convention will be justified under the latter instrument. In this connection
most writers observe that the system of limitation in the Berne Convention is
not limited to those specifically provided exceptions but also the instrument
tolerates the so called minor exceptions (de minimis doctrine).* In the US-
Section 110 (5) case the Panel observed the following;:
We note that, in addition to the explicit provisions on permissible limitations and
exceptions to the exclusive rights embodied in the text of the Berne convention
(1971), the reports of successive revision conferences of that convention refer to
“implied exceptions” allowing member countries to provide limitations and
exceptions to certain rights. (i.e., the so called “minor reservations” or “minor
exceptions” doctrine).?

2 United States-Section 110 (5) of the US copyright Act, Report of the Panel, (World
Trade Organization, 2000, WT/DS160/R, Para 6.80).
2 Carlos M. Correa, Trade Related Aspects of Intellectual Property Rights: A
Commentary on the TRIPS Agreement, (2007).
A Peter Tobias Stoll, Max Plank Commentaries on World Trade Law (WTQO): Trade
Related Aspects of intellectual Property Rights, (2008), P. 279.
%5 United States-Section 110 (5) of the US copyright Act, cited above at note 22, Paras.
6.48-6.49. And Article 9 (1) of TRIPS Agreement incorporates the Berne exclusive
rights together with the possibility of drawing minor exceptions on them (i.e., Berne
aqcuis-Berne interpretation and doctrine)) (as no reference is made otherwise).
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This means it is allowed for members of the TRIPS Agreement to provide any
limitation to the rights provided in the Berne Convention (in addition to those
limitations specifically provided) as long as such limitations are compatible
with the requirements of the three-step test. This may evoke an argument that
such approach opens up the door for WTO members to expand the scope of
limitations beyond what Berne Convention provides. However, in the above
WTO case the argument of the US against the European Union is that the
three-step test will not yield limitations in excess of the Berne compliant
regime of minor exceptions.2

4. Analysis of the three-step test under the TRIPS Agreement

The three-step test is extensively analyzed by WTO Panel in relation to the
Section 110 (5) of the US Copyright Act 1976 (as amended by the Fairness in
Music Licensing Act of 1998, which entered into force in 1996) challenged by
European Union as not complying with the test. Section 110 (5) puts certain
limitations on the exclusive rights provided in Section 106 of the Act in respect
of certain performances and displays. The “home-style exemption” under sub
paragraph (A) of Section 110 (5) relates to the communication of transmission
embodying performance or display of a dramatic musical work by public
reception on a single receiving apparatus of the kind commonly used in
private homes. The “business exemption” in Section 110 (5) (B) relates to
communication by an establishment of a transmission or retransmission
embodying a performance or display of non-dramatic musical work intended
to be received by the general public, originated by a radio or television
broadcast station or by a cable system or satellite carrier. The Panel, after
making factual analysis, found out the former to be in compliance with Article
13 of TRIPS and the later to be in violation of the triple test.

The Panel provides that the three requirements under Article 13 of the TRIPS
Agreement are independent and cumulative requirements that member
countries have to satisfy.?” This means even though a limitation/exception/ is
confined to certain special case, it may conflict with normal exploitation of
works or unreasonably prejudice the legitimate interests of the right holder.
Conversely, an exception /limitation/ that does not conflict with normal
exploitation of the work and that does not prejudice the legitimate interest of
the right owner may not be limited to certain special cases. This approach

% We can even otherwise argue that such conclusion results from the clear language of
the TRIPS Agreement and that the freedom of members should not be curtailed
simply on account of implied argument.
¥ United States-Section 110 (5) of the US copyright Act, cited above at note 21, Para.
6.79.
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seems to be in tune with the wording of Article 13 even though some writers
would like to argue otherwise as will be seen hereunder. As long as it meets
these requirements, the TRIPS Agreement leaves national legislators
(judiciary) to set limitation to any exclusive right as reflection of their peculiar
social, economic and cultural realities. One may be tempted to argue that
TRIPS Agreement leaves members free to define these requirements as they
like. However, the very requirement set out in the agreement means that
members cannot design a limitation that does not pass these criteria assessed
objectively (taking into account national realities).

The first task in this analysis is to establish what is meant by ‘certain special
cases’. In this regard it is important to examine the interpretation provided by
the WTO Panel in United States- Section 110 (5) of the US Copyright Act that
embarked on establishing the ordinary meanings of individual words
‘certain’, ‘special’, and ‘cases’.?% In this regard it seems to be agreed between
both the US and EU (and affirmed by the Panel) that the fact that the word
‘special” is not defined in the agreement means that it is up to national
legislature/judiciary to determine whether particular case represents an
appropriate base for the exception as long as it falls within the definition of
the first test. Accordingly, the Panel provided that the ordinary meaning of
the word “certain” is “known and particularized, but not explicitly identified”,
“determined, fixed, not variable; definitive, precise, exact”.? The Panel (in the
same paragraph) further explained that this element of the first requirement
means that as long as the limitation is clearly defined and the scope of the
exception is known and particularized there is no need to identify explicitly
each and every possible situation the exception could apply.

It can be noted that the system of copyright limitation in countries following
the continental European tradition where the legislature provides limited list
of exceptions this first requirement in the first condition of the three-step test
will easily be met. However, in the common law tradition with an open ended
“fair use” or ‘fair dealing’ doctrine serious questions can be raised as to their
compatibility with the TRIPS-three- step test even though, so far, no such a

% Even though the Panel’s decisions do not have the effect of precedent (as it can be
reversed by AB under article 17 of DSU), its analysis has significant persuasive value.
In its attempt to find out the ordinary meanings of these words as per Article 31 of the
Vienna Convention on Law of Treaties (VCLT), the Panel relied on dictionary
meaning (Oxford English Dictionary)

2 United States-Section 110 (5) of the US copyright Act, cited above at note 22, Para.
6.108.

168



challenge has been launched before the WTO Dispute Settlement Body
(DSB).20

The Panel also tried to define the ordinary meaning of the second word in the
first test. It stated:

the term ‘special’ connotes “having an individual or limited application or
purpose”, “containing details; precise, specific’, “exceptional in quality or degree;
unusual; out of the ordinary”, or “distinctive in some way”. This term means that
more is needed than a clear definition in order to meet the standard of the first
condition. In addition, an exception or limitation must be limited in its field of
application or exceptional in its scope. In other words an exception or limitation

should be narrow in quantitative as well as qualitative sense.3!

This part of the Panel’s reasoning is obliterated by some commentators as the
most incoherent. Professor Daniel Gervais, for example, argues the phrases
‘limited in its field of application” and ‘exceptional in its scope’ are not
equivalent (as connected by disjunction ‘or’) for the reason that while the
former is not very restrictive, the latter is.>2 He further argues that the fact that
a limitation is ‘limited in its field of application” does not necessarily lead us to
a conclusion that it must therefore be ‘narrow in quantitative as well as
qualitative sense’. This concern will be much reinvigorated when we consider
the Panel’s final remark that this requirement of the first condition, in the
context of the second condition, means the limitation should be the opposite
of non-special, ie, normal.®® This is unhelpful approach in that it
accommodates a very wide range of limitations and refutes earlier suggestion
that the limitation should be limited in its field of application or exceptional in
its scope. The opposite of non-special (normal) may not necessarily be
exceptional in its scope. That is why Professor Gervais argued that the
definition of the word “special” given by the Panel will ultimately render the
requirement useless because any exception short of complete repeal of
Copyright Act would arguably be ‘limited in its field of application.”>* He

30 Christophe Geiger, “The Role of Three Step test in the Adaptation of Copyright law
to the Information Society,” UNESCO, e-Copyright Bulletin, (2007), p. 5

31 United States-Section 110 (5) of the US copyright Act, cited above at note 22, Para.
6.109.

32 Daniel J. Gervais, Toward and new Core International copyright Norm: The Reverse
Three-Step Test, (2004), p.17

3 United States-Section 110 (5) of the US copyright Act, cited above at note 22, Para.
6.109.

3 Gervais, cited above at note 32, p.17.
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further argued that because of the above deficiency in definition the three-step
test is in reality a two-step test (and the requirement that limitation should be
confined to certain “special” case shall be ignored). For him the two tests that
can be operationalized are interference with commercial exploitation and
unreasonable prejudice to the legitimate interests of the author. However, this
approach raises serious questions regarding the long embraced tradition of
construction of the Panel not to resort to technique of interpretation that yields
redundancy or inutility.%

One important inference that can be drawn at this stage is that the absence of
binding or acceptable definition of the requirement that limitations shall be
limited to certain ‘special” cases creates room for uncertainty and compounds
the difficulty of countries like Ethiopia with limited expertise. The problem
partly emanates from different formulation of Article 13 compared to Article
30 which refers to ‘limited exceptions’. However, it is still possible to
understand the first requirement as referring to diminution of the right itself
than the economic effect of exception (i.e., non-economic test), which has to be
weighed against the second and third tests.

Some commentators argued that national public policy (special purpose)
justification behind copyright limitations will be relevant in determining
whether limitations meet the first requirement of the three-step test.’
However, the WTO Panel in the United States-Section 110 (5) of the US Copyright
Act has justifiably distanced itself from such approach relying on the wording
of Article 13 of TRIPS which refers to ‘certain special case’ not “special
purpose’.?”

The Panel, in the same paragraph, very well affirmed its position based on
earlier Appellate Body (AB) decisions that prohibit interpretative tests which
were based on the subjective aims or objectives pursued by national
legislation; otherwise the Panel or AB would have been given unacceptable
role of overseeing national policies. However, the Panel noted public policy
purposes stated by law makers when enacting a limitation or exception may
be useful from factual perspective for making inferences about the scope of a
limitation or exception or the clarity of its definition.

%5 United States-Standards for Reformulated and Conventional Gasoline, (Appellate
Body Report, 1996, WT/DS2/AB/R), p. 23.

36 See S. Ricketson, The Berne Convention for the Protection of Literary and Artistic
Work: 1886-1986, (1987), p.482.

37 United States-Section 110 (5) of the US copyright Act, cited above at note 22, Para.
6.111

38 Id., Para. 6.112
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When we see the second requirement of the three-step test, limitations should
not conflict with the normal exploitation of the work. The Panel in the United
States-Section 110 (5) of the US Copyright Act went on expounding the ordinary
meanings of the words ‘exploitation (exploit)’, ‘normal’, “‘work’, and ‘conflict’.
Accordingly, the Panel enunciated the dictionary meaning of the term ‘exploit’
to connote’making use of or “utilizing for one’s own ends.”* In the context of
the case at its disposal the Panel further explained that ‘exploitation of musical
works refers to the activity by which copyright owners employ the exclusive
rights conferred on them to extract economic values from their rights to those
works.

The Panel also pronounced the ordinary (dictionary) meaning of the word
‘normal” as ‘constituting or conforming to a type or standard; regular, usual,
typical, ordinary, conventional---"4 The Panel, in the same paragraph,
elaborated the definitions reflect both empirical (i.e., what is regular, usual,
typical, ordinary, conventional---) in the factual sense and normative
(dynamic) (i.e., conforming to a type or standard) connotations. The question
to ask under the empirical approach is said to be whether the exempted use
would otherwise fall within the range of activities from which the copyright
owner would usually expect to receive compensation.*! However, such
approach is not much helpful in that right owners normally exploit their
works only in those areas the law guarantees them legal rights and this
automatically excludes market for exempted uses. Therefore, this approach
will not help us identify those uses the right holder will not normally expect to
exploit. Accordingly, it is suggested that a better way of understanding the
empirical approach is to postulate that the owner has the capacity to exercise
his right in full, without being inhibited by the presence of an exemption, and
to ask simply whether a particular usage is something that the copyright
owner would ordinarily (reasonably) seek to exploit.#? This goes in line with
the Panel’s finding that ‘normal” exploitation means something less than full
use of an exclusive right.#* This is said to be an approach that takes into
account only present modes of exploitation and excludes potential modes of
exploitation.

% 1d., Para. 6.165.

40 Id., Para. 6.166.

41 Sam Ricketson, The Three-Step test, Deemed Quantities, Libraries and Closed
Exceptions, (Center for Copyright Studies 1td., 2002), p.32.

2 Tbid

4 United States-Section 110 (5) of the US copyright Act, cited above at note 22 Para.
6.167.
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On the other hand, the normative approach is understood to embrace
potential modes of utilization (that might be brought about by business
models and technological developments) but which so far have not been
common or normal in empirical sense. For instance, as per the prevailing
technological and economic reality in a particular jurisdiction right holders
may not reasonably expect to assert their rights against private copiers (due to
the cost of monitoring such uses) but such potential use may be conceivable
standing on today’s economic, cultural, and technological realities. In the
language of the Panel “one way of measuring the normative connotation of the
normal exploitation is to consider, in addition to those forms of exploitation
that currently generate significant or tangible revenue, those forms of
exploitation which, with a certain degree of likelihood and plausibility, could
acquire considerable economic or practical importance’.4

One may seriously question the wisdom behind extending the reach of the
second requirement of the three-step test to (qualitative) normative approach.
It seems to be needless rush to prohibit a given limitation that currently does
not conflict with normal exploitation of the work, simply because there is a
“plausible” possibility of conflict in the future. Such an approach may render
the exception meaningless as the condition will cover each and every
possibility of deriving profit from protected subject matter.> Rather it would
have been better to amend the laws when such conflict actually arises.

The fact that the Panel emphasized on the economic effect on the right holder
of limitations in defining the second requirement of the three-step test* has
provoked concern as to whether the TRIPS system of copyright limitation
leaves any latitude to members to design limitations to accommodate their
peculiar policy priorities and balance protection and access.#” It should be
stressed that this approach undermines our earlier assertion that copyright

4 Id.para. 6.180. The Berne Convention revision in Stockholm in 1968 also makes
reference to normative connotation.
4 Correa, cited above at note 23, p.307 (in relation to Patent provision Article 30 of
TRIPS).
4 See United States-Section 110 (5) of the US copyright Act, cited above at note 22,
Para. 6.183. It provides that limitation in domestic legislation rises to extent of conflict
with normal exploitation of the work if uses, that in principle are covered by the right
but exempted under the limitation or exception, enter in to economic competition
with the ways that the right holders normally extract economic value from the right to
the work (i.e., the copyright) and thereby deprive them of significant or tangible
commercial gains.
47 This becomes much more catastrophic in the current technological world that
promises to enable the right holder to control any form of exploitation.
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limitations form part and parcel of copyright system on account of various
(superior) reasons like protection of freedom of expression. In the Panel’s
approach whatever superior (non-economic) explanations a country may
invoke (for example promotion of education, research, freedom of expression
etc) any limitation that enters into economic competition with the right holder
will not be tolerated. If we stick to the Panel’s economic definition of the test
simply because TRIPS is a trade agreement and if the technology enables the
right holder to control any kind of exploitation, there will not be any room for
exceptions. However, it would be unwarranted interpretation of TRIPS to
disregard public policy considerations under Articles 7 and 8. In this regard
the Berne Convention that allows specific exemptions to exclusive rights
irrespective of their economic impact on the author can be seen as adopting
clearer approach and conceding greater flexibility.# It sounds hypocritical
that freedom for national policy choice appeared to have been endorsed by the
Panel in relation to the first requirement as seen above.

Finally, it should be mentioned that whether a limitation conflicts with normal
exploitation of the work has to be assessed against each exclusive right and
not against the aggregate of all exclusive rights. Conflict with normal
exploitation of a particular exclusive right cannot be counterbalanced or
justified by the mere fact of the absence of conflict with normal exploitation of
another exclusive right. Similarly, the absence of any exception with respect to
one right cannot be invoked to justify exceptions on other rights even if its
exploitation would generate more income.* This is justifiable in that each
right is granted separately by the law and any impairment should be assessed
separately; otherwise huge suppression of economically less important rights
may be covered by light restraint on the economically important ones.

When we come to the third element of the three step test, it requires limitation
not to “unreasonably prejudice the legitimate interest of the right holder.” The
formulation of the third condition of the three-step test slightly varies across
various international instruments. While both Articles 13 and 30 of the TRIPS
Agreement and Article 5 (5) of the European Union Information Society

4 See Articles 2(4), 2bis (1), 10(1) & (2), 10bis (2) etc of Berne Convention. Moreover,
unlike the Panel’s approach to the second requirement under article 13, preparatory
works to Berne Convention (article 9 (2)) are said to accommodate non-economic
considerations especially in view of the then national laws that provide exceptions to
reproduction right on account of non-economic reasons (to be determined by national
legislation). See Ricketson, cited above at note 41, pp. 34-36.

4 United States-Section 110 (5) of the US copyright Act, cited above at note 22,Para.
6.172-73.
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(InfoSoc) Directive® refer to unreasonable conflict with the legitimate interests
of the ‘right holder’, Article 9 (2) of the Berne Convention and Article 10 of
the 1996 WIPO Copyright Treaty (WCT) refer to the legitimate interests of “the
author.” Thus for the purpose of the latter two instruments both economic and
moral interests will be considered.

The WTO Panel in the United States-Section 110 (5) of the US copyright Act also
went on ascertaining the ordinary meanings of the words ‘interest’,
‘legitimate’, ‘prejudice” and “unreasonable’. The word “interest’ is understood
to encompass ‘a legal right or title to a property or to use or benefit of
property (including intellectual property).”>! The Panel added it may also refer
to ‘a concern about a potential detriment or advantage, and more generally to
something that is of some importance to a natural or legal person.” The Panel
added in same paragraph that the notion of ‘interest’ ‘is not necessarily
limited to actual or potential economic advantage or detriment.”

The Panel went on to state the meanings of the word ‘legitimate” as: a)
‘conformable to, sanctioned or authorized by, law or principle; lawful;
justifiable; proper; b) normal, regular, comfortable to recognized standard
type.®2 In the same paragraph it further elaborated that “the term relates to
lawfulness from a legal positivist perspective, but it has also the connotation
of legitimacy from more normative perspective, in the context of calling for
the protection of interests that are justifiable in the light of objectives that
underlie the protection of exclusive rights’. This goes in line with another
Panel’s finding in relation to Article 30 of TRIPS that defined the term
legitimate ‘as a normative claim calling for protection of interests that are
‘justifiable” in the sense that they are supported by relevant public policies or
other social norms.”>?

50 Directive 2001/29/EC of the European Parliament and of the Council of 22 May
2001 on the

Harmonization of Certain Aspects of Copyright and Related Rights in the Information
Society

51 United States-Section 110 (5) of the US copyright Act, cited above at note 22, Para.
6.223.
521d., Para. 6.224.

55 Canada-Patent Protection of Pharmaceutical products, (World Trade Organization,
Panel Report, 2000, WT/DS114/R,) para.7.69. The fact that this Panel was partly
influenced by reference to legitimate interests of “third parties’ cannot be invoked
against this finding because Articles 13 of TRIPS and 9 (2) of the Berne Convention
also take in to account the ‘legitimate” interests of users of protected works.
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‘Prejudice’ is defined by the Panel as connoting damage, harm, or injury.> The
Panel also defined ‘not unreasonable’ to connote ‘slightly stricter threshold
than reasonable.’® In the same paragraph the word ‘reasonable’ is defined by
the panel as “proportionate”, “within the limits of reason, not greatly less or
more than might be thought likely or appropriate”, or “of a fair, average, or

considerable amount or size.”

Hence, the TRIPS allows exceptions to exclusive rights that prejudice the
legitimate interest of the right holder as long as such prejudice is reasonable.
The Panel clarified that ‘prejudice to the legitimate interests of right holders
reaches an unreasonable level if an exception or limitation causes or has the
potential to cause an unreasonable loss of income to the copyright owner.”s
This approach is condemned by commentators like Professor Gervais as
conflating the third step requirement in the three-step test with the second
step.5” Their contention is that a limitation will be acceptable under the third
condition as long as it is ‘reasonable’ or ‘justified” by public policy
considerations even though it may entail economic loss or loss of revenue.’
However, in any case the choice of public policy considerations should be left
to national government.

5. Copyright Limitations under Current Ethiopian Law

Domestic laws of member countries of international instruments like the
Berne Convention and the TRIPS Agreement do not explicitly adopt the three-
step test rather provide limitations (in specific terms and/or general manner)
that they deem to be compatible with the triple test. Under the current
Ethiopian Copyright Proclamation No 410/2004 (the ‘Proclamation’
hereunder)® limitations to copyright are provided under Articles 9 through
19. Except for compulsory license under Article 17, all of the limitations are
not compensated limitations. In addition, except in relation to limitations to
the exclusive right of reproduction under Article 9 (2) (e) the Proclamation
does not provide for the three-step test. This may be due to the fact that the
legislature foresaw the need to conform to the standards of Article 9 (2) of
Berne Convention up on WTO membership. We will see that the other

5¢ United States-Section 110 (5) of the US copyright Act, cited above at note 22, para.
6.225.
5 Ibid
5% 1d., Para. 6.229.
57 Gervais, cited above at note 32, p.20.
% They reiterate that what is meant by ‘not unreasonable prejudice’, if properly
translated from the French text, should mean “unjustified prejudice.”
¥Copyright Proclamation, cited above at note 13.
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exceptions in the Proclamation can be traced to the specific limitations in the
Berne Convention and do not need to be weighed against the triple test.

From the preceding we can also see that in Ethiopia the judiciary is not
empowered to go beyond the limitations explicitly stated by the legislature
and derive triple-test-compliant limitations that may be necessitated by
changes in technological and market landscape.®® There is no common law-
style open system of fair use limitation in the Ethiopian copyright legislation.
The following paragraphs briefly analyze some of the main exceptions
provided in the Ethiopian Copyright Proclamation.

a) Reproduction for personal purposes
Article 9 (1) of the Proclamation states:
Notwithstanding the provisions of Article 7 (1) (a) of this Proclamation, the
owner of copyright cannot forbid private reproduction of a published work in a
single copy by a physical person exclusively for his won personal purposes.

This provision allows every user of copyright material to reproduce a copy of
the work without being constrained by copyright considerations. It does not
require that the copy from which a reproduction is made has to be acquired
lawfully.®' Furthermore, there is no requirement that the copy be made by the
consumer himself, i.e., it can be made even by third parties acting for
commercial considerations as long as the reproduction is made on individual
request and for personal purposes of the consumer.52 Such approach benefits
those who do not have their own means of reproduction.

Three justifications have been invoked in various jurisdictions for retaining
exception for private reproduction of copyright works. These are: its
insignificant adverse economic effect on copyright owner, market failure

60 On the other hand, it is not possible for the legislature to foresee circumstance that
may occur in the future thereby upsetting the balance between protection and
exploitation.
 One of the justifications for allowing copying for private use is that a person who
has lawful access to the work has an implied right to enjoy the work in a manner
convenient to him does not seem to be strictly adhered to.
62 This point is more vivid from the Amharic text that does not have any indication as
to how the reproduction is made; the phrase ‘by a physical person exclusively for his
own personal purposes’ in the English text itself is simply meant to stress on the
purpose/use the copy has to be destined for; however, this does not condone those
who, acting on their own, commercially engage in reproduction and distribution of
works. The author reckons that the formulation does not say ‘by or for” but it will be
far away from the legislative intent to argue otherwise.
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(enforcement difficulty) and protection of public (users’) right to privacy.
Before the emergence of new technologies, private reproduction basically
refers to hand copying or type writing of a manuscript and this was believed
to cause only minimal effect on right holders.®* However, now technologies
related to reprography, home taping and the current digital and network have
tremendously made private reproduction easy. This implies that its economic
impact on the right holders has become significant and the above justification
is waning out of favor.t* Especially on the Internet private users are directly
reached out by right holders without the need for intermediaries (distributors)
and private reproduction constitutes the main market for right holders. This
also means that in such cases even if the limitation may pass the first test of
the TRIPS triple test, there is no way that it will pass the other two (economic)
tests.

The idea behind market failure justification is that the costs of exercising
rights against private copiers (which includes myriad of measures ranging
from negotiation to enforcement) may exceed the benefits so much that it is
not efficient to assign proprietary rights (as it cannot be assigned by private
bargain).%> Such is said to have become worse with the emergence of private
reproduction technologies that make each house hold license impracticable
and the price system unworkable.®® This led in some jurisdictions to
imposition of levies on copying machines and recordable formats to
compensate right holders. In other words, private copying was reckoned as a
kind of compulsory license. However, with coming into prominence of
encryption technology that enabled right holders to monitor exploitation of
their works and block unlicensed utilization the market failure justification
has become at least partially defunct.

The third justification in favor of private use exception is that right holders
would have to physically enter, search and possibly seize material in
individuals” homes thereby intruding into people’s privacy.¢” In the era of
digital and network technology rather than physical privacy it is the
‘information privacy” of users that is at stake. That is, the right holders will be

6 Guibault, cited above at note 3, p. 52.

% Not only that it is possible to reproduce indistinguishable copies for virtually zero
expense and with least inconvenience but also copies can be distributed world wide
instantly.

6 There is an assumption that in principle users should pay as long as market allows
such transaction (and right owners should be given opportunity to address such
failures including through collective societies).

¢ Giuseppe Mazziotti, EU Digital Copyright Law and the End-User, (2008), P. 28.

¢ Guibault, cited above at note 3, p. 51.
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able to use monitoring technique and track the use of their work and detect
acts of infringement by placing electronic device inside works to record every
use by a person, as well as frequency and duration of such use and uncover
overall consumption patterns of users.®® Tracking private use through
technologies is also feared to have the effect of discouraging use of works and
further affect right to information (and expression).

It is not clear if private copy exception as enshrined in Article 9 would pass
the first requirement of the triple test. One may argue it is clearly defined as it
applies to ‘single copy for one’s own use.” But the problem is that such
exploitation is rule of exploitation for digital works made available online and
generally exclusive right of reproduction is supposed to be effective via
private copies ultimately falling in private hands.

Article 9 (2) (e) of the Copyright Proclamation prohibits reproduction for
personal purposes that “‘would conflict with or unreasonably harm the normal
exploitation of the work or the legitimate interest of the author.” This seems a
clumsy way of incorporating the Berne second and third steps of the triple test
because it will be unwise to treat the words “conflict” and “unreasonably harm’
used in the Copyright Proclamation as equivalent. Therefore, under the
current Ethiopian copyright system because of application of the second and
third steps of the triple test in the Berne Convention/TRIPS Agreement,
reproduction for personal uses seems to be excluded in relation to digital
copies. This is particularly the case in the context of exploitation of creative
works on the Internet.® Judges should confine the exception to works
exploited in physical copies even though serious objections can be anticipated
regarding reprography and tape recording.

Therefore, any concern that the private use exception under Article 9 of the
Copyright Proclamation may conflict with the Berne/TRIPS triple test” is
simply unfounded concern because sub-Article (2) (e) of same provision itself
requires that such exception should comply with the test.

b) Quotation
Article 10 (1) of the proclamation provides:

6 Id., p. 55. However, technologies that merely prohibit copying and blocking access
may not have such privacy concerns.
8 Also this limitation can not be invoked against works made available only online;
because while the exception applies only to published works, publication is defined
under article 2 (22) of the proclamation only in terms of tangible copies.
7 Such concern is raised by the members of the Working Party on the Ethiopian
accession to the WTO.
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Notwithstanding the provisions of Article 7 (1) (a) of this Proclamation, the
owner of copyright cannot forbid the reproduction of a quotation of a published
work.

Quotation is useful tool to convey a message accurately in various fields like
political arena, in media, in research, assemblies, in art and culture etc. For
instance, it may be important for news reporter or critique to capture the
mood, the tone or nuances of an address which may not be possible without
reproducing part of the speaker's expression. Similarly, historians,
biographers, and scientists also need to be able to portray reality in truthful
manner in their own work by relying on prior writings.” It has to be stressed
that the purpose of quotation is not specified as long as the limitations in sub-
article (2) are satisfied.”? The purpose can be scientific, educational, critical,
informatory, or educational, judicial, political and entertainment purposes. It
can also be made in historical or scholarly works by way of illustration or
evidence of a particular view, and quotations for artistic effect.

Since this exception is specifically provided under the Article 10 of the Berne
Convention there is no need to examine the compatibility of this exception
with the TRIPS triple test. However, under the Ethiopian law the limitation
seems to be unnecessarily restricted to “published” works whereas the Berne
Convention refers to ‘works lawfully made available to the public.’”> Under
the Ethiopian system quotation from useful unpublished sources (including
most research works in libraries) is not allowed and this seems to be
unwarranted in Berne/TRIPS-plus approach. Similarly, since quotation is
understood as (partial) reproduction of a work, the Ethiopian law as it stands
does not allow quotation in the course of performance, broadcasting etc.

Sub-article (2) of Article 10 of the Proclamation provides the limit of quotation.
That is, it has to be ‘compatible with fair practice and does not exceed the
extent justified by the purpose.” Moreover, sub-article (3) provides the duty to
indicate the source and the name of the author where the quotation is taken
from a source which contains the name of the author. These requirements are

7L Dr. Lucie Guibault, “The Nature and Scope of Limitations and Exceptions to
Copyright and Neighboring rights with regard to General Interest Missions for the
Transmission of Knowledge: Prospects for Their Adaptation to the Digital
Environment,” UNESCO e-Copyright Bulletin, (October-December 2003) p. 6.
72 This is important in view of the fact that the proclamation does not provide specific
limitations for purposes like review and criticism.
7> We have to recall our earlier discussion that publication is understood under Article
2 (22) of the Proclamation in terms of availability to public of adequate tangible copies
of work (by sale, rental or public lending).
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also provided under Article 10 (1) & (3) of the Berne Convention. In the
absence of specific standards provided by the legislature whether a practice of
quotation is ‘fair” has to be determined on case by case basis by applying “fair
use’ standards used in common law countries.”

¢) Reproduction for Education
Article 11 (1) of the Proclamation states:
Notwithstanding the provisions of Article 7 (1) (a) of this Proclamation the
owner of copyright cannot forbid, without exceeding fair practice and the extent
justified by purpose, a reproduction of published work or sound recording for the
purpose of teaching.

This exception also does not need to be evaluated against the triple test as it
can be specifically traced under Article 10 (2) of the Berne Convention. This
exception applies to all works protected by copyright and this seems to be in
line with Article 10 (2) of the Berne Convention that refers to literary and
artistic works. However, reference to sound recording in the Proclamation
may provoke controversy. We understand from Article 32 (d) of the
Proclamation that limitations to copyright are also applicable to neighboring
rights.”> We can only speculate that probably the legislature wanted to clarify
a situation where reproducing a work also entails reproducing a sound
recording.

Educational institutions (particularly higher learning institutions) are main
producers of teaching materials. They also intensely use such materials in the
course of dissemination and creation of knowledge. They also use
contemporary books, newspapers, magazines, photographs, films, slides (and
sound recordings), broadcasts and other media products, and make
compilations in their effort to create and disseminate knowledge to students.
The main outstanding question is whether this exception should apply to
materials prepared for teaching and instructional purposes. There is real risk
that allowing educators and the educated (i.e., the main market/consumers of
such materials) to invoke this limitation to reproduce such materials (without
compensation) takes away the very incentive to produce such materials and
entail counterproductive effect. In fact, the legislature follows a different
approach in case of limitations on neighboring rights under Article 32 (2)

7 These are nature of the copyrighted work, the purpose and character of the use, the
amount and substantiality of portion used, the effect of the use up on potential
market.

5 Sound recordings are protected by neighboring rights under article 27 of the
proclamation.
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where educational limitations do not apply to performances and sound
recordings which have been published as teaching or instructional materials.

The Proclamation does not clearly provide who benefits from the exception,
except that reference is made to “teaching’. It can be understood as referring to
teaching in the context of educational establishments”™ and home-
teaching/ private instruction irrespective of commercial motive and it appears
that use by commercial educational establishments does not contravene from
the outset the requirements of ‘fair practice” as will be seen later. Similarly,
this limitation applies irrespective of whether it is face to face or distance
teaching. It also seems to benefit both the learner and educator. For example,
the educators can copy materials on black board or on slide presentation and
preparation of lecture notes (and learners can copy the same), photocopy a
book or extract of it and distribute to students, reproduce works for
examinations, etc. It should be reckoned that the law does not restrict the
means of reproduction whether it is manual, reprographic or otherwise.

Article 10 (2) of the Berne Convention allows members to permit utilization by
way of illustration in publications, broadcasts or sound or visual recordings
for teaching. This provision does not seem to allow such acts as translation for
teaching purpose (except in the context of the Berne Appendix) as reference is
made to ‘utilization by way of illustration in publications, broadcasts or sound
or visual recordings for teaching’. However, members can allow for teaching
such acts as broadcasting, performance, communication to public, display etc.
Article 11 of the Proclamation is unnecessarily restrictive as it confines the
scope of the limitation only to exclusive right of reproduction. This means
educators cannot perform, broadcast, lend, display, communicate etc works
for purpose of teaching and this will surely curtail the noble objective of
promoting education. This will only add pressure on already overstretched
libraries acting under severe resource constraints and copyright hurdles as
will be seen below.

The Proclamation also failed to clearly provide what is known in other
jurisdictions as exceptions for research and private study. It is obvious that
such exceptions have firm public interest explanations and are likely to be
TRIPS complaint. One may argue that part of such interests can be
accommodated under other limitations like reproduction for personal use or
for teaching or by libraries and similar institutions as will be seen later.
However, such limitations do not fully accommodate the desire for limitations

76 However, it is submitted that libraries within the educational establishments shall
be treated under exceptions dedicated for libraries to be discussed later.
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for research and study. Given such problems and in the absence of clear
legislative guidelines, it becomes odious task for the judiciary to define the
scope of such limitations.””

Regarding the limits of the teaching exception, Article 11 requires that
reproduction for teaching shall be compatible with fair practice and extent
should be justified by purpose. These notions are not defined by the
legislature and should be explained by the judiciary in light of the yardsticks
for “fair use” employed in common law countries (as we have seen in relation
to quotation above).”? Close scrutiny of such factors reveals that multiple
copies for class room use of entire work may be justified.

d) Reproduction by Libraries, Archives and Similar Institutions

This exception is not specifically provided in the Berne Convention. But it is

not difficult to trace it within the ambit of the so called minor exceptions as

manifested widely by the practice of member sates.

Article 12 (1) of the Proclamation states:
Notwithstanding the provisions of Article 7 (1) (a) of this Proclamation, the
owner of copyright cannot forbid reproduction of a work by a library, archive,
memorial hall, museum, or similar institutions whose activity directly or
indirectly 1s not for gain.

This exception follows particular users. That is, these institutions are engaged
in collecting, preserving, archiving, and dissemination of information.” This
means the main public interest justification behind this exception is
dissemination and preservation of knowledge, culture, and heritage.s
However, it is not clear why such exceptions do not benefit private
individuals and other entities that may be engaged in similar activities. We
may ponder the provision is justified in view of the extensive effect such
broader approach may have on the copyright owner, especially such is the

77 For instance should a court condone reproduction for commercial research? Does
research include both preparatory (like material collection) and final stages like
(presentation and publication)? Is this purely restricted to the researcher or does it
cover also others who may be involved in one way or other? What should be the
quantitative restrictions, if any, and the kind of works it applies?

78 See supra note 74

7 The traditional role of these institutions as repositories of printed materials has also
broadened to embrace audiovisual and digital materials accessible online (ie.,
expansion in terms of both holdings and facilities).

80 Robert Burrell and Alison Coleman, Copyright Exceptions: the Digital Impact,
(2005), p. 136.
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case in view of the fact that library exception entails reduction in book
purchase to some extent.

One may also wonder why the Ethiopian law distinguishes between libraries
acting for gain and those that do not have profit motive. This is particularly
true in view of small number and budgetary constraints of (public) non-profit
oriented libraries. On the other hand we can imagine the adverse effects it
may entail to rights of copyright owners when profit motivated institutions
are encouraged into such business. There are authors who interpret the above
provision to include libraries of private schools and universities.8! They argue
that since such educational establishments to which the libraries belong
benefit from teaching exceptions under Article 11 of the Proclamation, their
libraries should also benefit from the library exceptions under Article 12.
However, this author finds it difficult to see how it leads to a conclusion that
libraries of profit motivated establishments benefit from library exceptions
simply because the establishments they belong benefit from teaching
exception unless we show any law which defines libraries separately from the
institutions they belong.

The fact that this exception allows libraries and similar institutions only to
reproduce works is simply inadequate. Such institutions cannot properly
discharge their activities without exceptions to other exclusive rights like
performance, display, communication to public, broadcasting etc. For
instance, a public gallery cannot properly discharge its function as center for
exhibition unless it benefits from exception to exclusive right to display
works.

Furthermore, the role of libraries will seriously be compromised without
exception to the excusive right of public lending. One can also make strong
case against putting the public lending as part of the exclusive right of the
right holder in the first place as this right is not recognized under the
Berne/TRIPS system.82 In fact the approach of the Proclamation towards the
exclusive right of public lending is utter anomaly. Article 2 (23) defines “public
lending’ as a temporary transfer of possession of an original or copy of a work
or sound recording by libraries, archives, or similar institutions whose service
is available to the public without making profit. So, does this mean that those

81 Mandefro Eshete and Molla Mengistu, ‘Exceptions and Limitations under the
Ethiopian Copyright Regime: An Assessment of Impact on Expansion of Education,
Journal of Ethiopian Law, vol. XXV, No 1, (2011), p. 176.
82 The fact that public lending is part of right holder’s exclusive right can easily be
deduced from Article 7 (2) of the proclamation.
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libraries and similar institutions, working for profit, are not inhibited by this
right? Or, do such acts automatically constitute rental?

Sub-article (3) of Article 12 of the Proclamation provides conditions to be
satisfied under which the beneficiaries avail themselves of the library
exception provided under sub- article (1). Accordingly, a copy can be made: a)
to preserve and, if necessary to replace a copy or a copy which has been lost,
destroyed, or rendered unusable in the permanent collection of another
similar library, b) where it is impossible to obtain a copy under reasonable
conditions,$® and c) the act of reproduction is an isolated one occurring and if
repeated on separate and unrelated occasion. Despite the clumsy formulation,
this provision allows libraries to reproduce works to enrich (and preserve)
their own collection or supply copies to other libraries (interlibrary
reproduction for stock). This is an important exception especially in view of
the fact that physical copies are susceptible of dilapidation and wear and tear
and such is even more important when the work is out of market. This
exception also facilitates (cross boarder) digitization projects. One apparent
logical jump in this exception is that it does not clearly allow libraries to
reproduce and supply copies of works to other libraries to enable them
acquire copies they never had while it is possible for a library to reproduce a
work to acquire copy itself. If it is allowed for a library to reproduce a work
and retain copy it does not have, logically it should be also possible for it to
reproduce or authorize reproduction to enable other libraries to acquire a
copy. Therefore, there is no copyright infringement if libraries of (older) public
universities with richer stocks authorize their counterparts in younger
universities to copy books and other materials their collections and acquire
copies of such works.

There is no clear requirement that such work be published. One may argue
that it will contravene the author’s moral right to “publish” the work if libraries
acquire and make available such works to public without the consent of the
author.8¢ Furthermore, it is not clear if this provision imposes obligation on the
supplying library not to refuse request by other libraries. Had that been the
case, it would have also provided for terms of reproduction including
settlement of expenses it incurs in the course.

8 In the Ambharic version we cannot easily trace the qualification ‘reasonable
conditions’.
8¢ However, such argument will not be much strong with respect to materials kept in
the library with the consent of the right holder who has not placed contrary
instructions.
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Sub-article (2) of the provision under consideration allows libraries to directly
reproduce and supply works or part of works to individuals. It provides
conditions for reproduction of a published article, short work or short extract
of a work to satisfy the request of a physical person. Such is possible under the
following conditions: a) the library or archive is satisfied that the copy will be
used solely for the purpose of study, b) the act of reproduction is an isolated
case occurring, if repeated, on separate and unrelated occasion, and c) there is
no available administrative organization which the educational institutionss is
aware of, which can afford a collective license of reproduction.

The major handicap under this exception is that it allows reproduction of only
published articles, short work or short extract of a work.8 There is no doubt
that library users usually require the entirety of (other) works for use. Also the
Proclamation does not define what is meant by article nor is the quantitative
benchmarks of what constitutes short (extract of) works provided; this not
only subjects users to arbitrary restrictions by libraries but also exposes
libraries to infringement actions. It is not also known how much time has to
elapse for a person to request various parts of a work (or even same copy for
that matter) without being blamed for seeking reproduction on related
occasions.

The requirement of “publication” is also difficult to explain; library collections
may not necessarily be published materials. For that matter museums and
archives are known for their rich collection of unpublished materials. There
are also ample instances of copyright owners of such works who deposit them
in archives and museums do not place any explicit prohibition of copying,.
This issue becomes particularly strong if one subscribes to argument that
libraries and similar institutions are allowed to acquire and retain
unpublished materials under sub Article (1) because in such case there is no
much point in preserving materials users cannot take copy when needed for
private study.

As to the requirement that copy shall be used solely for the purpose of study,
libraries usually satisfy themselves by requiring their clientele to sign
declaration forms.8” There are libraries that (additionally) require prima-facie

85 Reference to ‘educational institution” is a slip of pen; same can be discerned from the
Ambharic version.
8 The situation is much worse when we see that this formulation is not clear enough
to allow reproduction of non textual works; on the other hand photographs, films, and
other artistic works are important for private study and research.
8 In fact the legal effect of such declarations is not clear except as reminder to the
users of possible action for copyright infringement.
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evidence to that effect like by producing letter of cooperation from
institutions/ patrons that support such study. Such may appear unnecessarily
cumbersome requirement that deprives those who cannot produce such
evidence of their ‘entitlement’. On the other hand, if the libraries simply rely
on mere declaration of users, it undermines the legislative requirement that
they shall be “satisfied” that the work will be used solely for study since users
will simply get around it by making false declarations. However, in a situation
where libraries have no reason to suspect otherwise (like in case of request by
students and researchers) such additional requirement will be unnecessary.

e) Limitations for ‘Informative Purposes’

Article 13 (1) of the Proclamation allows the reproduction in newspaper or
periodical, the broadcasting or other communication to the public of an article
published in a newspaper or periodical on current economic, political, social
or religious or similar topics. Thus this exception applies to limited published
works and can be traced under Article 10 bis (1) of the Berne Convention. This
exception facilitates dissemination of information intended to public.
However, it is not clear why both in the Berne Convention and the
Proclamation this limitation is conditional upon the absence of contrary
reservation by copyright owner. Moreover, the fact that the legislature left
undefined such concepts as ‘periodical’ and ‘newspaper’ will raise
controversy regarding the scope of this exception.

Sub-article (2) allows reproduction and broadcasting or other communication
to the public of short excerpts of a work seen or heard for the purpose of
reporting current events. We should not confine this provision to textual
works; it should include important works like photographic and audiovisual
works necessary for news organizations for fully reporting current events.
This is highly important for public freedom of expression (to have access to
both the substance/idea of the work and its form of expression) which is
apparently the main justification for the whole exceptions in Article 13.8 This
provision hardly allows media organizations to freely broadcast interviews or
other words spoken and notes taken without the consent of copyright owner
although sub-article (3) covers part of such scenario. On other respect, the
exception seems to be liberal in that it does not require the work to be
published; rather it applies to works ‘seen or heard’. In fact the Amharic
version of same provision suggests that as long as the work relates to current
events heard or seen such work can be reproduced or broadcast for purpose of
reporting current event. The works do not need to be seen or heard but relate

88 Otherwise the problem will be severe especially when we see that there is no
provision in the proclamation to use such works in reporting current events even up
on payment of compensation.
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to events heard or seen. The limitation does not allow borrowing the entire
work but excerpts of a work.

The difficult task of defining ‘events’, when they are regarded as ‘current” and
what is meant by ‘reporting” within the range of media activities is left to the
courts.®

Sub-article (3) of Article 13 of the Proclamation also allows reproduction in
newspaper or periodical, the broadcasting or other communication to the
public of a political speech, lecture, address, sermon, or other work of similar
nature delivered in public, or a speech delivered during legal proceedings to
the extent justified by purpose of providing current information. This
exception is drawn from Article 2bis (2) of the Berne Convention. This
exception helps disseminate information which is put in the public sphere by
the author himself.

Finally, in all three cases the Proclamation imposes obligation to indicate the
source and name of the author as far as practicable.

f) Compulsory License
Uncompensated limitations we have seen above basically refer to a situation
where a person who has access to copies of works can deal with them in the
permitted manners. But the main problem in LDCs is access to legitimate
copies in their languages in the first place. One way embarked by members of
the Berne Convention to address persistent concern by developing world to
ensure bulk access to copies of works at affordable price in their language is to
recognize a facility of compulsory license that allows them to derogate from
the exclusive rights of reproduction and translation. As a result, the Berne
Appendix was adopted and later integrated into the TRIPS system. However,
lengthy substantive and procedural requirements make the facility scarcely
available to LDCs.® Moreover, the requirements do not reflect the main
problems of LDCs. For instance, both in the cases of compulsory license for
translation and reproduction, non-availability of copies at affordable price
does not trigger granting of license. License for translation is granted if the
work is not published in local language or if all editions of translation

8 For instance the court has to decide whether local, regional, and national
occurrences constitute an ‘event’, whether commentary or opinion on such event
constitute ‘reporting’, and whether report relating to an event which occurred long in
the past constitute report on ‘current” event.

WSee the requirements under Articles I, III, and IV of the Berne Appendix. We can
easily observe that the transaction cost involved and the waiting and grace period
hugely discourage resorting to the facility.
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published in the language concerned are out of print.”? Compulsory license for
reproduction is granted if copies of (published) edition of a work have not
been distributed (in that) country) to the general public or in connection with
systematic instructional activities at a price reasonably related to that
normally charged in the country for comparable works.”? Given the fact that
important copyright works in LDC markets are expensive foreign materials,
the price comparison is between expensive materials and this in no way
guarantees availability of copyright materials at affordable prices. This means
the Appendix has dearly missed to hit its cherished objective of equipping
developing countries with means to deal with undersupply and/or
unreasonably priced copyright works.

One may argue that Article 40 of the TRIPS Agreement should be used by
LDCs to ensure bulk access. Article 40.2 provides that members can specify in
their legislation licensing practices or conditions that may in particular cases
constitute an abuse of intellectual property rights having an adverse effect on
competition in the relevant market. It is not clear if undersupply due to high
prices or absence of supply in local languages would constitute abuse of
copyright; such is particularly the point where the copyright owner does not
resort to any suspicious licensing practice or does not employ technological
mechanisms to restrict access. Further more, historically and doctrinally the
copyright has been, as opposed to patent, less a subject of competition law.
This means Article 40 of the TRIPS Agreement is no easier route to ensure
bulk access compared to the Berne Appendix.

Article 17 of the Proclamation leaves to the regulations the task of determining
the ‘conditions, forms of such authorization and in particular fair
compensation” thereby implementing the Berne procedural and substantive
requirements. However, the regulations remain elusive to date and this is a
huge gap that tilts copyright balance in favor of protection as the Ethiopian
Intellectual Property Office has not lived up to its mandate to initiate such
legislation.%

Conclusion
Copyright limitations in Ethiopia are grounded on multifaceted monetary and
non-monetary justifications. Some are grounded on market failure

9 Article II (2) (a) & (b), Berne Appendix. Sub-article (5) makes the matter worse by
restricting the availability of the facility only for the purpose of teaching, scholarship
or research.
92 Article III (2) (a) (ii), Berne Appendix.
% See Article 5 (3), Ethiopian Intellectual Property Office Establishment Proclamation,
2003, Article 5 (3), Proc. No 320, Fed. Neg. Gaz. 9% year, no. 40
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explanations thereby adhering to maximalist precepts. Others are designed to
balance conflict between proprietary interests of copyright owners and
fundamental rights of the public, like freedom of expression, right to
information, and privacy. There are also exceptions framed based on the need
to pave way to the preservation and dissemination of knowledge and culture
and further creativity. However, both international copyright instruments and
the Ethiopian copyright law have not integrated copyright limitations within
copyright system on same footing as rights. The fact that the international
copyright instruments do not adequately systematize limitations and
guarantee minimum limitations adversely affects LDCs which are technically
ill-equipped. The WTO Panel interpretation of the triple test in terms of purely
economic effects of limitation on the right holder has also gone out of way in
disregard of the principles and objectives of the TRIPS Agreement. This has
the effect of denying members of flexibility for domestic policy options. The
wealth of procedural and substantive requirements in Berne Appendix
rendered the facility scarcely available. The facility also doesn’t guarantee
availability of copyright materials at affordable price and mass access cannot
be ensured unless the procedural and substantive requirements are eased.

The Ethiopian law unnecessarily adopts a closed system of limitation thereby
depriving the judiciary room to derive limitations compatible with the triple
test. It also follows unnecessarily restrictive (TRIPS-plus) approach even with
respect to those specific exceptions it spells out. Education and library
limitation are unnecessarily restricted to exclusive right of reproduction.
Limitation for quotation is also unduly confined to published works.
Moreover, lack of clear standards for application of limitation for education,
quotation and library exception will discourage such uses. The law also fails
to provide with adequate clarity limitations for research, review, criticism,
incidental reproduction (and broadcasting), caricature etc. The recognition of
exclusive right of public lending without appropriate exceptions has also the
clear effect of undermining library activities. Above all, copyright balance in
Ethiopia is affected due to lack of regulations that would give effect to
provisions on compulsory license.
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Rethinking the Ethiopian Rape Law

Tsehai Wada*

Introduction

The word “rape” is at present a household word. In a classical rape scenario,
what easily comes to mind is a bogeyman, who is a stranger, armed with some
type of weapon, jumping on a victim from where he is hiding, uses force and
intimidates his victim to have sexual intercourse with him. Despite such an
apparent simplicity, rape is not a simple term that can be encapsulated in such
a narrow scope. Contrary to such conventional thinking, the notion of rape is
the most difficult subject to handle in any discourse. It may also be added that,
of all the crimes, it is rape that has changed its features through time, so much
so that, every elements of its definition are criticized and changed time and
again. Accordingly, today’s definition of rape as a crime is so much different
from what it used to be in the past. It helps to note from the outset that, the
Women’s Movement represented by feminist intellectuals and other lobbyists
has contributed a lot to this radical change by highlighting the gendered and
unequal treatment of the law and focusing on non-discrimination. The
animated debate on rape in general, or anyone of its elements, has not yet died
out though many changes were introduced into the law either by legislatures
or courts.

An attempt to write on rape as a subject naturally raises many questions than
answers. This is so mainly due to the multitude of issues that surround the
crime, and the divergent views held by proponents of this or that line of
argument. As mentioned above, almost every element of the classical
definition of rape is challenged and changed. Accordingly, the gendered
outlook that has so far focused on a male perpetrator and a female victim is
made gender neutral?; the force element which was a central issue in the past
no more exists at present; consent, which has triggered almost every relevant
discourse has moved from passive acquiescence to “no means no” and explicit
oral expression; and marital rape which was not an offense in the past is now
made a crime. Moreover, the instrumentalities of rape, i.e., genital organs or

" LL.B,LL.M, Associate Professor, School of Law, Addis Ababa University

'Rape can be committed by a male upon a female or by a female upon a male or
between individuals of the same sex, as in the case of homosexuals. Despite such
variations in perpetrators and victims, the main form of rape that is committed quite
frequently is the first type, i.e., a male upon a female. It is also this variety of rape that
has given rise to the divergent gender issues covered in this article. Just for this
purpose, unless and otherwise specifically mentioned, the following discussions will
mainly focus on a male upon a female rape only.
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others; the manner of perpetration, i.e.,, copulation or other forms; types of
punishments on rapists; date raping wherein consent may be given tacitly;
and statutory rape are some of the issues that have occupied most of the
literature. These issues and changes are just the tip of the ice berg as a result of
which, an attempt to cover the whole gamut of the subject matter in an article
with a limited space amounts to doing injustice to the subject matter.
Accordingly, this article attempts to cover major issues of the subject matter
alone. In line with this I will attempt to compare and contrast the different
positions held on the subject in other jurisdictions? with that of Ethiopian law
and practice.

The article has two parts. Part One discusses major issues of rape law, mainly
drawn from literature that emanated from the US. Part Two, following the
structure of Part One, will compare the laws and practices of other
jurisdictions with that of Ethiopia. These will be followed by a brief conclusion
and recommendations.

1.  Definitions and Major Elements of Rape as a Crime
1.1 Definition

A non-legal definition provides that rape is “the crime of having sexual
intercourse, usually forcibly, with a person who has not consented;
specifically, this crime is committed by a man upon a woman or a girl.”3 At
common law, rape is defined as “the carnal knowledge of a woman forcibly
and against her will” * These definitions share the following elements: the act
has to be an act of sexual intercourse/carnal knowledge, it has to be done - if
not always, but usually - forcibly, the victim has to oppose the sexual advance
- not consented/against will - and that the victim has to be a female while the
perpetrator should be a male.

2 Almost all the literatures found on the internet as well as in hard copies in the Law
Library and accessible to this writer have their origin in Common Law jurisdictions.
Thus, an attempt to check the position of the crime of rape in other jurisdictions, more
importantly in Civil Law jurisdictions, could not meet success.
SWebster's New World Dictionary, Third College Edition, Webster’'s New World,
New York, (1988)
¢+ W. Blackstone, Commentaries*210 as quoted by Wayne R. LaFave, Substantive
Criminal Law, 2006 Thomson / West, S 17.1- 17.5, Rape overview, Current through
the 2007 update. The current edition is written by David C. Baum (hereafter, Baum).
Of all the materials that were accessible to this writer, this book stands first in
comprehensiveness. Accordingly, the structure of this article has followed that of this
book. Nonetheless, since the soft copy that is in file with this writer has no page
numbers, but only section numbers, the latter are shown in all appropriate places.
(Except in few instances, foot notes are omitted.)
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Though these definitions appear to be simple and leave no room for
interpretation, recent developments have proved that the law as well as the
definitions cannot accommodate the different legal issues that arose in rape
trials. The instances that called for legal amendments and the developments
achieved in this regard are discussed hereunder.

1.2 Major elements
1.21 The act

According to the traditional definitions, quoted above, the act requirement of
the crime is sexual intercourse/carnal knowledge. This naturally means the
penetration of the female sex organ by the male sex organ (genital copulation).
The act requirement is now expanded to include, anal and oral copulation, as
well as digital (finger) and mechanical penetration.> These varieties are also
known as cunnilingus, fellatio, and anal intercourse. Some writers include any
intrusion, however slight, of any part of a person’s body or any object into the
genital or anal openings of another person’s body, into this category.6Though
it is clear that the latter varieties are added to the list after reform, none of the
sources indicate whether they were unknown to the ancient people or not. It
may, however, be presumed that these are new cultures that grew within a
“free society”.

The criminal act, alias, actus reus, in criminal law parlance, has raised some
collateral issues, such as: the degree/depth of penetration, the requirement of
emission and capacity of procreation. According to the contemporary
position, at least in the US,

...slight penetration is enough... and it is sometimes elaborated that
penetration between the labia... or of the vulva will suffice....Entry
of the vagina... or rupturing of the hymen...is not necessary.
Despite rare suggestions to the contrary...emission is not necessary
for the requisite act to be completed. Moreover, proof of emission is
not a substitute for showing penetration.”

5 Tbid.

6 Meredith J. Duncan, (hereafter, Duncan) Sex Crimes and Sexual Miscues: the need
for a clearer line between forcible rape and nonconsensual sex, Wake Forest Law
Review, Vol. 42, 2007, p.1096, Quoting S. C. Code Ann. Sec. 16- 3. 651(2003). The act is
expressed as: sexual penetration, penetration, vaginal intercourse, sexual act, sexual
battery, sexual intrusion, sexual conduct, and sexual abuse. For the sake of
consistency, however, the act will be called as sexual intercourse, in this article.

7 Baum, supra note 4, Sec. 17.2
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Moreover, lack of capacity regarding emission is not a defense because it is
not part of the definition of the crime, and impotency is similarly not a
defense, for the crime can be committed by an erect or non-erect penis.8

1.2.2 Mental state
Under the Common Law, rape was a general intent crime. Accordingly, for
the purpose of prosecution, once it is shown that the act was committed
voluntarily - by the rapist - it does not matter whether he believed that the
victim has consented. The current position is that [a reasonable] mistake of
fact can serve as a defense unless held negligently or recklessly.?

1.2.3 Force
Though the word “force” appears to be simple, its role in the prosecution and
conviction of rape defendants is not as simple as one may imagine it. Thus, it
is one of the controversial elements of the crime and these controversies are
discussed below.

1.2.3.1 Intrinsic and extrinsic force

Intrinsic force refers to the act that is inherent in the act of the nonconsensual
intercourse, while extrinsic force refers to, use of force or threat of force above
and beyond the intrinsic force, and courts in the US employ both standards
depending on circumstances.!? What sets apart the latter from the former is
the requirement of more evidence that force in general or physical force was
employed during the intercourse. This issue of additional evidence has called
for a variety of issues, such as the degree of force required to be employed.

As the story of the bogeyman described above tells, what he has used is a
direct or actual physical force against the victim. However, force is not
necessarily limited to such overt acts only, and rapists can use different
methods to intimidate their victims. Such constructive forces can take different
forms such as: threat, and coercion. Moreover, even when force is not required
to be employed in order to achieve the victim’s submission, a rapist may

8 Ibid.
91d. Mistake refers to a reasonable mistake on the part of the rapist that the victim has
consented to the act. See also, Duncan, supra, Note 6, at pp. 1094 and 1095. Duncan
argues that rape at Common Law was a general intent crime, for there was no
specifically identified state of mind and that holding a morally blameworthy state of
mind suffices for prosecution or conviction. With regard to mistake of fact, what
matters is the reasonableness or unreasonableness of his belief in the consent. At
present, however, many jurisdictions require a specific mental state, such as:
knowingly, recklessly, or negligently doing the act. ibid, at pp.1096, 1097 and 1103.
10 Baum, Supra note 4, Sec.17.3
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employ fraud, or make use of drugs or intoxicants. In all these situations, the
victims submit to the demands of rapists, because, submission is the lesser evil
under the circumstances. As the sexual intercourses consummated in these
situations are nonconsensual, they fall under the general rubric of rape. Each
instance further calls for collateral issues and these are discussed below.

1.2.3.2 Threat
It is well known that threat is one of the grounds that can invalidate
obligations, for valid consent cannot be given in the presence of a threat. So
also under rape law, a sexual intercourse, done under threat proves the
absence of consent. Despite such simplicity, it is interesting to note that the
degree of force to be imposed on the victim has become a subject of intense
disputes. Accordingly, the degree of force was required to be such as that
cannot be resisted under the circumstances, which requires the victim to put
up utmost resistance and should induce in the victim fear of death, or serious
bodily harm, personal injury, a fear that so overpowers her that she dares not
resist, and so on.!! Moreover, it was also required that the victim’s fear has to
be “reasonable” and the actor should have present capacity to inflict the
harm.'2 Such qualifications, as it is apparent, place unnecessary burden on the
part of the victim and are unjustifiable. This is aptly expressed in Baum’s book
as follows:
....such limitations are... inappropriate...one who takes advantage
of a woman's unreasonable fears of violence should not escape
punishment any more than a swindler who cheats gullible people
by false statements which they should have found incredible.
Neither the blameworthiness of the actor nor the gravity of the
insult to the victim is ameliorated by a finding that the threat was
implausible or that the actor lacked capacity to carry it out.13

As far as the issue of threat is concerned, the threat can be express or implied
from the intimidating behavior of the actor and that implied threat is greater
when the victim and the defendant are strangers and lesser when they are
not. Moreover, according to the contemporary standards, the threat should
not be directed at the victim or anyone related to her, but against any other
person.14

1.2.3.3 Coercion
It is again well known that coercion like threat vitiates consent and that sexual
intercourse done under coercion amounts to rape. Coercion may take place

11 State v. Hoffman, 228 Wis. 235, 280 N.W. 357 (1938) in id.
12 Model Penal Code Sec.213.1, Comment at 308 (1980) in id.
BId.
41d.
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under different circumstances, such as: extortionate behaviors, understood to
be unprivileged and illegitimate, those that arise out of institutional and
professional relationships and via economic pressures.!’> The current trend
towards combating such behaviors is criminalizing behaviors that lead to
sexual intercourse between victims and those that hold positions of trust or
authority, such as psychotherapists and patients, sexual extortion in
employment, threats to retaliate, or expose the victim to public humiliation
and disgrace, exposing secrets or harming another in health, business or
reputation.16

1.2.34 Fraud

In the case of a sexual intercourse obtained through fraud, the victim can
technically give consent to the act, but the ground that led her to give consent
was misrepresented. Put, differently, had the victim known the true nature of
the circumstances she would not have given the consent. According to
Baum,'” fraud can be divided into two and these are: fraud in factum and
fraud in inducement. In the former case, usually expressed within the context
of the acts of doctors, the defendant has had sexual intercourse with the
patient but has managed to conceal from her the fact that it occurred by
representing the event as nothing more than a routine pelvic examination. In
the latter case, the doctor has had achieved intercourse with his patient by
fraudulently misrepresenting that such intercourse was a necessary medical
treatment for some real or pretended malady. The former was understood to
qualify for rape charge while the latter does not, for the victim knew that she
was engaging in sexual intercourse. The legal response has been towards
abolishing such dichotomy, either by totally forbidding such relationships
between patients and physicians, clergy and those under their care, or totally
overriding such a distinction and making consent ineffective if obtained by
“deception”.18

The distinction between the two forms of fraud has resulted in divided
positions, and the current trend appears to be that:

...the traditional dividing line is about the best that can be hoped
for because what is customarily characterized as fraud in the
inducement "is too difficult to distinguish ...from many instances of

15 Schulhofer, Taking Sexual Autonomy Seriously: Rape Law and Beyond, 11 Law and
Phil. 35, 79, 85 (1992) in id.
16 Id.
17 1d.
8 Model Penal Code, Sec.213.1, Comment at 331 (1980) and Falk, Rape by fraud and
Rape by Coercion, 64 Brook. L. Rev. 39 (1998), in id.
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ordinary seduction,".... The difficulty, of course, is in drawing clear
lines without giving protection to interests not worthy of being
protected by criminal sanctions, such as "the cheated expectations of
women who sought to sleep their way to the top but discovered, too
late, that they were dealing with swindlers.1?

Fraud has also raised the issue of those that have given consent as a result of
husband impersonation, i.e. when the rapist tells or pretends to be the victim’s
husband and sham weddings.?

1.2.3.5 Drugs and intoxicants
There is no doubt that consent given under the influence of alcohol or other
intoxicants cannot be taken as legitimate. But the issue is not as simple as that,
for these substances may be administered by the defendant or another person
or by the victim herself. Moreover, the degree of intoxication or lack of control
may vary depending on circumstances. The usual consumption of such items
in ritual courtship and the resulting sexual relationship being labeled as rape
has prompted the following reaction:

The traditional routine of soft music and wine or the modern
variant of loud music and marijuana implies some relaxation of
inhibition. With continued consumption, relaxation blurs into
intoxication and insensibility. Where this progression occurs in a
course of mutual and voluntary behavior, it would be unrealistic
and unfair to assign to the male total responsibility for the end
result.2!
As far as intercourse after intoxication is concerned, it appears that there is a
consensus among writers that if intoxicants are administered by the defendant
for the same purpose, then this amounts to rape. However, the issue gets
complicated when the defendant merely takes advantage of the intoxication,
though he took no part in the affair. The legal position depends on whether
the defendant was aware of the incapacity. Depending on circumstances,
recklessness or negligence might suffice to constitute rape. To sum up, the
position with regard to self imposed intoxication is not yet settled, for some
hold that the defendant should not be made liable in particular when
intoxicants are self administered, while others argue that the defendant

19 Berger, Not So Simple Rape, 7 Criminal Just. Ethics 69, 76 (1988) in id.
2 See footnotes 82-85 id, for the position of states” laws and court decisions on this

specific issue.
2.
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should not take advantage of the victim’s intoxication, depending on the
requisite mens req. 2

1.24 Consent

It may be said at the outset that of all the elements of the crime of rape,
consent is the most controversial issue. The major controversies revolve
around, the manners of its expressions, the interpretation of silence,
withdrawal, and capacity to give consent more importantly, in cases of
minors, and whether a wife has a legal right to say “no” to a sexual advance
by her husband. These issues have generated volumes of literature and the
gendered outlook of the ancient and the present day society is reflected more
on this issue than others. Leaving that as it may, I will, in the following
sections, give a bird’s eye view of the issues involved.

1.24.1 Proof of lack of consent

It is shown above that rape is a nonconsensual sexual intercourse. Thus, the
absence or presence of consent matters a lot in determining guilt. That is to
say that if it is proved that there was consent on the part of the two adult
participants, what took place is a consensual intercourse not subject to any
liability except where the participants are incapable. As aptly noted by one
writer, “rape...is the only form of violent criminal assault in which the
physical act accomplished by the offender is an act which may, under other
circumstances, be desirable by the victim”.2

According to the traditional standard, it was required that the woman should
be compelled and resist the sexual advance to the utmost, the resistance
should not abate during the encounter and she should be overcome. These
were later changed into a requirement of earnest or reasonable resistance. The
more recent position is that physical resistance is not a requirement.?*

As far as resistance is concerned, a victim can resist a sexual advance
physically or verbally. In the former case, it appears that this is no more a
requirement, for physical resistance may invite danger of death or bodily
injury and that a rapist should not be excused on the ground that the victim
has failed to resist as a reasonable person. With regard to verbal resistance,
however, whether or not a “no” means “yes” or “no” has remained a
controversial issue for a long time. According to the traditionalists, it is so

2 Regarding the requisite mental state, most sources quoted in Baum, supra note 4,
Sec.17.4 refer to the Model Penal Code, though some state laws are quoted in some
instances.
B Model Penal Code, Sec.213.6, Comment at 428 (1980) in id.
2 For further details, see Baum, ibid at Sec. 17.4 (a).
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common among women to say no, so as not to be taken as promiscuous, even
when they are interested in engaging in the conduct. The current view is that
a woman’s “no” response to sexual advances should be taken as a sincere
response.?

A related issue is whether silence amounts to acceptance of a sexual offer or
not. In the US, at least, it appears that there is no consensus on this issue.
Accordingly, some argue that it is only in rape that silence is not taken as
refusal and that this is a sexually biased position.? Others, however, argue
that, though silence is sometimes the product not of passion and desire, but of
pressure and pain,?” non-consent should not be presumed from silence in
particular in sexual activities between acquaintances. A writer advocating for
the presumption of silence as consent - in particular among intimate partners -
has aptly described this position as follows:

....sexual encounters ought not to be lived or analyzed as
sequences of particular touches. In practice couples do not discuss
in advance each specific sex act that one or another might initiate,
and there is no strong reason why the law should attempt to
compel them to do so.... If uncertainty and spontaneity can
enhance the pleasures of love-making, people of either sex might
prefer not being asked--so long as they can be sure that behavior
they don't like will be stopped on demand.?

Apart from the above, rape law has raised a very unique issue, and that is
whether or not consent is required in cases of sexual intercourse between a
husband and a wife. This issue, like the other controversial issues identified
above, has become the subject of intense discussions. This, therefore, calls for a
relatively expanded treatment here.

1.2.4.2 Marital Rape
Under the traditional view, it was held that it was impossible for a husband to
rape his wife. This position was justified under various theories: the theory of
implied consent, the theory of unities of persons, and the theory of property.?

% Id. For more on this issue, see Nicholas J. Little, From No Means No to Only Yes

Means Yes: The Rational results of an Affirmative consent Standard in Rape Law,

Vanderbilt Law Review, Vol. 58, 1322-1364 (2005)

% Dripps, Beyond Rape: An Essay on the Difference Between the Presence of Force

and the Absence of Consent, 92 Colum. I.. Rev.at 1792 n.41(1992); Comment, 141 U.

Pa. L. Rev. 1103, 1111 (1993) in id.

% Estrich, Rape, 95 Yale L. ]., 1182 (1986) in id.

3 1d.

2 Fus, Theresa, Criminalizing Marital Rape: A Comparison of Judicial and Legislative

Approaches, Vanderbilt Journal of Transnational Law, Vol.39,(2006), pp. 481 -
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The implied consent theory is structured around contract law. It is said that it
was enunciated by Sir Matthew Hale in the seventeenth century. According to
Hale, “the husband cannot be guilty of a rape committed by himself upon his
lawful wife, for by their mutual matrimonial consent and the contract the wife
hath given up herself in this kind unto her husband, which she cannot
retract”. This view was later ameliorated by a requirement that such consent
can be revoked if the marriage is suspended, such as in the case of
separation.?0

Under the theory of unity of person, a wife is not recognized as a separate
being capable of being raped, for when two people marry, they become one.
Put differently, the being of the woman is incorporated into that of the
husband such that the existence of the woman is effectively suspended during
marriage. Marital rape is thus impossible because a husband is not capable of
rapping himself.3!

The property theory holds that, by marriage a woman becomes the property
or chattel of her husband. The goal behind is to inspire and perpetuate marital
harmony as a result of which sexual intercourse can never be rape because the
husband is merely making appropriate use of his property.32

According to Fus, these positions violate the “equal protection” clause that is
enshrined in so many constitutions and international human rights
conventions. Hence, though this does not amount to discrimination based on
race, color or sex, the differentiation of treatment is not reasonable or objective
and is not for the purpose of obtaining a legitimate goal, and thus

517.This part heavily draws from this article, written wholly on the subject. Fus’s
discussions are summarized.
See also, Baum, Supra note 4, Sec. 17.4 for further information on this particular issue.
According to Baum, as recently as 1985, marital exemption existed in about thirty five
states in the US but, currently, no state retains an absolute version of the old rule.
30 Sonya A. Adamo, Note, The Injustice of the Marital Rape Exemption: A Survey of
Common Law Countries, 4 Am. U. [. Int’. L. & Pol’y, 555, 557-60 (1989); Sir Mathew
Hale, The History of The Pleas of the Crown 629 (Law book Exch. 2003) (1736) in Ibid,
at p. 483.
3 Constance Backhouse & Lorna Schoenroth, A Comparative Study of Canadian and
American Rape Law, & CAN. US. L. ]. 174, Adamo, supra note 30, at 560; Note, To
have and to Hold: The Marital Exemption and the fourteenth Amendment, 99 HARV.
L. REV. 1255,1256 (1984) in id.
32 Melisa J. Anderson, Note, Lawful Wife , Unlawful Sex- Examining the Effect of the
Criminalization of Marital Rape in England and the Republic of Ireland, 27 GA. J.
INT'L & COMP. L. at 146-47 (1998) and Adamo, supra note 30 at p.56 at id.
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unconstitutional. In the case of marital rape, marital exemption classifies
unmarried rape perpetrators differently from rape perpetrators. A man who
rapes his wife is not guilty of rape while an unmarried man who commits the
same act is guilty.®

In addition to the above, Fus argues that none of the justifications forwarded
to support differential treatment is reasonable and objective and is in
furtherance of a legitimate goal.>* Accordingly, the argument that permitting
criminal charges against a man who rapes his wife requires impermissible
government intrusion in the privacy of marriage and hinders reconciliation is
untenable because:

a. It is unthinkable to extend marital privacy to nonconsensual acts. Just
as a husband cannot invoke a right to marital privacy to escape
liability for beating his wife, he cannot justifiably rape his wife under
the guise of a right to privacy.

b. With regard to impediment to reconciliation, if a woman is ready to
press charges against her husband, the marriage has already passed a
stage of reconciliation.

c. The concern over the prevention of fabricated accusations is criticized
on the ground that it can hardly be the case that marital rape is the
only claim that is prone to being fabricated, for claims of theft, and
arson for insurance purposes are at least as susceptible to fraudulent
claims.

d. The argument that marital rape is not as serious an offense as non-
marital rape and can be handled under assault statutes is criticized on
the ground that there is no reason to believe that a wife who is raped
by her husband is harmed any less than a woman raped by a stranger.
It is further argued that being raped by one’s spouse is worse than
being raped by a stranger because the offending spouse was in a
position of trust.3>

1.2.4.3 Withdrawal of consent
What have been discussed so far are situations that can make one criminally
liable for rape in the absence of consent. Thus, if consent is secured in these
situations, there is no liability. However, another troubling issue is the time
when consent should be given. Theoretically, it may be argued that consent
shall be given before the commencement of the sexual relationship and that
suffices for all intentions and purposes. A related issue is whether consent
given just before commencement can be withdrawn before consummation.

3 Ibid, at p.512.

3 Ibid, at p.513.

3% Ibid, at 513 - 514 (footnotes are omitted).
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Some argue that such withdrawal suffices, provided it was communicated to
the male who thereafter ignored it. “[A] court found no support for the
defendant’s “primal urge” theory, and added that in any event there was no
language in the rape statute lending any support to the notion that the
defendant is entitled to persist in intercourse once his partner withdraws her
consent” 36

1.2.4.4 Incapacity

Incapacity here refers to lack of capacity to give a legally valid consent. The
legal position either in the law of obligation, marriage or others is simply that
a person afflicted with any form of incapacity cannot give a legally binding or
valid consent, or put differently, the consent given under such situations
cannot lead to a legally valid transaction, or relationship. The situation is the
same in cases of sexual intercourse, i.e. consent given by an incapable person
is invalid. Incapacity is mainly brought about by two factors, namely, age and
mental disease. This section will first deal with incapacity due to mental
problems and then due to age.

1.2.4.4.1 Incapacity due to mental problems
Under the traditional formula, forcible intercourse with a woman in a state of
unconsciousness at the time was unlawful. Currently, phrases, such as:
unconscious, asleep, physically incapable of resisting, unaware that a sex act is
being committed, incapable of consent, substantially limited in the ability to
resist, physically helpless, physically unable to communicate non-consent,
etc.,%” are employed to express incapacity. Despite such variations, the central
issue is whether or not the defendant has knowledge about the state of
incapacity. There is no consensus again with regard to the requisite mental
state. Accordingly, all mental states, namely, intent/knowledge, recklessness
and negligence can be requisite mental states.?® The degree of mental disease
or deficiency is another issue that causes trouble in this area. Accordingly,
many alternatives are seen in different laws, such as: mental defect or disease
which renders a person incapable of appraising the nature of his conduct,
severe mental incapacity, etc. Whatever the standard, the logical standard

% Re John Z., 29 Cal. 4% 756, 128 Cal. Rptr. 783, 60 p. 3d 183 (2003) in Baum, Supra
note 4,Sec. 17.4 Foot Note No. 7. In an earlier version of Baum’s book, the former
authors seem to argue that “consent by the woman to sexual intercourse negatives an
element of the offense....unless the consent is withdrawn before penetration occurs”.
It, therefore, appears that consent once given before penetration cannot be withdrawn,
thereafter. See, Wayne R. LaFave and Austin w. Scott Jr., Criminal Law, Second
Edition, West Publication Co., St. Paul, Minn. (1986), p.487.

37 Ibid, Foot Note 46-53.

38 Id, Foot Note 55-58.
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“should not be so broad as to cover persons suffering from only a relatively
slight mental deficiency, not so narrow as to protect only those in a state of
absolute imbecility”.3?

1.2.4.4.2 Statutory rape

Statutory rape refers to a situation wherein an adult engages in a sexual
intercourse with a minor. Accordingly, this is a situation of lack of capacity to
give a valid consent due to the victim’s being underage. This variety of rape
came to be known as “statutory rape”, apparently because it was originally
engrafted onto the common law by statute, and that term is used even today
notwithstanding the fact that now statutes everywhere encompass the totality
of the crime* Though the rationale behind this form of incapacity is well
known, there is no uniformity in the upper age limit within which a minor can
give a valid consent. Accordingly, the age limit varies, between 11 and 14 or
even higher than this, in the US4 Two outstanding issues in this regard are:
whether or not sex with an adolescent female is dangerous or morally
undesirable*? and whether there should be a range of age differences between
the adolescent participants inside of which sexual intercourse is lawful, which
wisely excludes sexual experimentation between contemporaries from the
penal law.#3 Whatever the argument, the current position is justified by the
need to prevent: teenage pregnancy, consent to sex in an uninformed manner,
thereby exposing minors to physical and emotional harm and deterring men
from preying on young females and coercing them into sexual
relationships.* Though statutory rape was a strict liability offense till quite
recently, it is now possible to raise mistake of fact as a defense. Accordingly, a
reasonable mistake is a defense when the age at issue is a higher age setting
the very upper limits of the crime, but is not a defense when the age at issue is
a lower age.5

Probably, one of the major reasons that prompted the gender neutrality of
rape law is the abuse of minor males in the hands of adult females.*Originally
it was thought that the male body is impenetrable and males were encouraged
to present themselves as invulnerable in order to live up to this expectation.

% Williams v. State, 125 Tex. Crim. 477, 69 s.w. 2d 418 (1934) in id.
40 Tbid, Sec. 17 .4(c).
4 Model Penal Code Sec.213.1, Comment at 324 (1980) in id.
42 Comment, 65 U. Chi. L. Rev. 1251, 1254 (1998) in id.
4 Modal Penal Code Sec.213.1 Comment at 326 (1980) in id.
4 Supra note 42 at 1259-60 in id.
45 Model Penal Code in id.
4The following heavily draws from, Levine, Kay L, No Penis, No Problem, Fordham,
urb.L.J. Vol.33, 2005 - 2006, pp. 357 - 405.
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Moreover, it was also thought that if a boy physiologically responds to sexual
overtures, he must be a willing and happy participant.”

Despite all these, researches made in the field amply demonstrate that young
males are equally vulnerable to sexual abuse committed on them by adult
females. Accordingly, male victims feel humiliated and angry when an older
woman takes advantage of them sexually, and significant negative
aftershocks, such as substance abuse, suicidal thoughts, sexual disorders, and
violent behavior, are quite common after effects of such behavior.#® Based on
these findings, statutory rape laws are at present gender neutral.

Before closing this sub section, it helps to note that some feminist legal
scholars are against the prohibition of sexual acts by minor females. One such
scholar is Marsha Greenfield,* who argued that

The simple need to control women is endemic to our socio -
economic system and our society fears that giving females freedom
to engage in sexual activity would probably destroy society as we
know it. In response to that fear, the government withholds from
the underage female the legal right to define her sexuality and
punishes the male for violating the state’s power to control the
female’s sexual activity. In fact the gendered law renders the minor
girl literally incapable of having lawful sexual intercourse until she
reaches the statutory age. The same is not true of minor boys, who
are authorized to have lawful intercourse as long as their partners
are not underage girls. Such presumptions reinforce the male sense
of sexual adventure without consequence while stifling adolescent
girls” sexual freedom or women’s sense of their power in society.

1.2.5 Issues pertaining to procedure and evidence laws
Apart from the above discussed controversies, rape trials have raised so many
other issues that pertain to the procedures in trials and evidences that need to
be submitted to courts. It is alleged that rape claims are ridden with false
accusations and therefore need special scrutiny. Accordingly, under the

47 Catherine Waldby, Destruction: Boundary Erotics and refiguration of the
Heterosexual Male Body, in Sexy Bodies: The Strange Carnalities of Feminism 266, 268
(1995), Michael Thomson , Masculinity, Reproductively and Law, Emory Univ. Law
School, Feminism and Legal Theory Project presentation, Working paper, (2005) in
ibid, at p.385, 386.

4 [bid, at p. 397.

4 Marsha Greenfield, Protecting Lolita: Statutory Rape Laws in Feminist perspective 1
Women’s L.]. 1, 3(1977) in ibid, p.365.

203



traditional view, complainants were required to report the incident as soon as
possible, or within a specific short period,*® the victim’s statements should be
corroborated by other supplementary evidences® and the prior sexual
conduct of the victim either with the defendant or any other person should be
admitted to impeach her.52

As mentioned above, it is often said that rape is unique because it is premised
on a conduct that under other circumstances may be welcomed by the victim
so that the outcome will often turn upon a central fact difficult to resolve after
the fact, what the woman’s state of mind was at the time of the sex act.
Accordingly, it is argued that victims will be tempted to fabricate complaints
in particular, when pregnancy follows or bitterness at a relationship that has
gone sour; or simply to blackmail the defendant;> and so on. Thus, it was
assumed that a victim will speak out about the incident soon after the act or
report this to the authorities, in the absence of which it will be presumed that
her claim is fabricated. Because this presumption is unique to rape claims and
premised on a non-logical ground, it is now abolished through reform.>

The corroboration requirement was premised upon the belief that, stories of
rape are frequently lies or fantasies in that a woman may accuse an innocent
man ...because she is mentally sick and given to delusions; or having
consented to intercourse, she is ashamed of herself and bitter at her partner; or
because she is pregnant, and prefers a false explanation to the true one; or
simply because she hates the man.?s This position is criticized on the ground
that fabrication of claims is not unique to rape and such difficulties can be
managed through the standard of proof beyond reasonable doubt in which
case, any doubt will favor the accused. This requirement is abolished through
reform.56

The requirement of admission of prior sexual conduct of the victim was
premised on the belief that it is certainly more probable that a woman who
has done these things voluntarily in the past would be much more likely to
consent, than one whose past reputation was without blemish.5” The other
justification is presumed on the fact that in rape prosecutions, the inducement

50 Baum, supra note 4, Sec.17.5 (a).
51 Tbid, at (b).
52 Tbid, at (c).
5 Model Penal Code, Sec.213.6, Comment at 421(1980) in Baum, supra note 50.
5 Graham, The Cry of Rape: The Prompt Complaint Doctrine and the Federal Rules of
Evidence, 19 Willamette L. Rev. 486, 504-5 (1983) in ibid.
55 Note, 67 Colum. L. Rev. 1138 (1967) in ibid (b).
5% Model Penal Code, Sec.213.6, Comment at 428 (1980) in id.
57 People v. Johnson, 106 Cal. 289, 39 p.622 (1895) in id.
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to perjury and revenge is so great that it is of the highest importance that the
motive and character of the prosecutrix should be rigidly investigated.>® This
position has been criticized on many grounds, such as it makes it appear that
the victim rather than the defendant is standing trial and it is also one of the
major causes for underreporting in the face of compelling evidences.5
Currently, rape shield laws® are enacted with the view that such requirements
should be limited and applied in rare situations that compel submission of
evidences under evidence law, of course without impinging on the right of the
accused.®!

1.2.6 Gradation of the offense of rape and its punishments
There is no doubt that rape is one of the most serious crimes, as a result of
which, it was punishable by death in the past.®2 Rape is now viewed
simultaneously as a crime of violence, a sex crime, and a privacy offense.
Today, the crime is properly classified as a crime against the person, one
which hopefully protects the female’s freedom of choice and punishes
unwanted and coerced intimacy. As regards the punishment, though death
sentence is criticized for being disproportionate and contrary to the
constitutionally recognized right against cruel and unusual punishment, it is
still made punishable by the severest forms of punishment, such as long
prison terms.®* Because of the concern over sex predators, there are now laws,
that demand sex offenders who have already served their terms of
imprisonment to: register in their jurisdictions, which may be for life; or
require such individuals not to live within a certain distance of schools and
childcare centers; not change their addresses or leave their state of residence
without notice; register their place of employment; be prohibited from
unsupervised parenting time or acquiring legal custody of their own children,

5 Kidwell v. United States, 38 App. D.C. 566 (1912) in id.

% Galvin, Shielding Rape Victims in the State and Federal Courts: A Proposal for the
Second Decade, 70 Minn. L. Rev. 763 (1986); Hanford & Botching, Rape Victim Shield
Laws and the Sixth Amendment, 128 U. Pa. L. Rev. 544 (1980) Tuerkheimer, A
Reassessment and Redefinition of Rape Shield Laws, 50 Ohio St. L. J. 1245 (1989),
Note, 27 U. Tol. L. Rev. 217 (1995) in id.

60 A typical clause of the Criminal Law of Ireland provides that, “if at trial any person
is for the time being charged with a rape offence to which he pleaded not guilty, then,
except with the leave of the judge, no evidence shall be adduced and no question shall
be asked in cross-examination at the trial, by or on behalf of any accused person at the
trial, about any sexual experience of a complainant with a person other than the
accused”. Criminal TLaw  (Rape) Act, 1981 of TIreland, Sec.3.1,
www legislationonline.org. Accessed on July 18, 2009.

61 Baum, supra note 4, Sec.17.5(d).

62 Tbid, at Sec.17.5(e).

6 Duncan, supra note 6, at p.1104.
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as well as allowing registration information to be available on the internet and
in occasional circumstances not to use an emergency shelter with their own
families, and to be tracked by satellite.o*

It appears that the severity of the sentence to be awarded to rapists across the
board has been found to be untenable as a result of which rape as a crime is
now divided into degrees. The typical case is that of the Model Penal Code,
wherein punishment depends on the severity of the injury inflicted and the
type of force if any, used. Accordingly, when the defendant inflicts serious
bodily injury upon anyone, this will be a crime that needs to be met with the
severest punishment, then follows the case when the victim was not a
voluntary social companion of the defendant on that occasion and had not
previously permitted him sexual liberties, and at last gross sexual imposition,
covering in the main cases where deception or lesser threats were utilized.®

2. Rape in Ethiopia: The Law and the Practice

It goes without saying that, rape is undoubtedly one of the rampant crimes in
Ethiopia. At the social level, it can easily be noticed that sexual matters are so
private, so much so that, individuals including those that may be considered
as “modern and educated” by the society’s standard, are not free to discuss
such matters with anyone except with close associates. This culture of
introversion has bred disincentives not only to seek advice from others but
also report sexual crimes to the concerned authorities.

Contrary to such deep - seated culture of silence, there is a nascent trend that
promises to propel the issue of sexual violence to the forefront and make it
one of the burning issues of the time. Accordingly, civil society organizations,
particularly those engaged in gender issues have done their best to sensitize
the issue using different fora. As a consequence of this development, there is
media hype on such issues wherein shocking incidents of grave violations of
sexual integrity, particularly on minor children are reported, probably every
week, if not every day. It appears that as a result of such sensitization, the
agencies of the country’s criminal justice system have given a special attention
to such matters, as a result of which, many criminals are sent to prison, to
serve their sentences and special benches are established in some courts to
deal with rape cases.

64 Ibid, at pp. 1104 - 1108.

8 Baum, supra note 4, Sec.17.5 (e). See also Model PC, Sec. 213.1. Note that such
gradations are actually shown in many state laws, and the Model PC’s position is also
criticized. (The author’s sources are by and large, state laws. Given the great number
of laws cited therein, all footnotes are omitted.)

206



As indicated at the introductory part, the scope of this article is limited to
highlighting the major issues of rape, but not to go any further. In line with
this limitation, the following part discusses first, the treatment of rape under
the Criminal Code and other relevant laws and then the practice, albeit very
briefly.

2.1 Rape under the Criminal Code of Ethiopia®

The current Criminal Code of Ethiopia was enacted on 9t of May, 2005.9” The
code places rape under, Part II (Special part), Book III, Title IV, “Crimes
against Morals and the Family”, and more particularly, under Chapter I -

% The current Criminal Code of Ethiopia is a revised version of the Penal Code of the
Empire of Ethiopia, Proclamation No.158 of 1957. The revised code, however, does not
add any new element into the definition of the crime of rape as a result of which most
of the elements of sexual crimes of the new code are verbatim copies of the former
law. It should, however, be noted that the new code has aggravated the punishments
and made minor changes here and there. One of its major contributions is making the
crime of rape gender neutral. Accordingly, a female upon male rape is introduced for
the first time with the enactment of the new law. Moreover, perpetration of other
sexual crimes by females is given express recognition. It should be noted that under
the 1957 Penal Code as well as the Criminal Code, females could be made liable
through participation when the crimes are committed materially by male, See, Art.33
of both codes.

The 1957 code is, however, very different from its predecessor, i.e., The Criminal Code
of Ethiopia, 1930. The latter code was inspired by its predecessor, ie., the Feteha
Negest, which is an amalgam of religious and secular rules. That section of the 1930
code had heavily drawn from the Feteha Negest - which came into effect in the 13t
Century - so much so that the section that deals with “illicit sexual intercourse”
directly quotes and cites the former law in so many instances. The two instances
where the 1930 code provided for illicit sexual intercourse without consent are, when
a man forces this act on a married woman -Art.387 and when a man has a sexual
intercourse with a girl who has not reached the age of puberty without the consent of
her parents - Art.395. In the latter case, it does not matter whether the girl has
consented or not. Another article that comes close to the subject at hand is, Art. 398,
which criminalizes sexual intercourse between a teacher and his student and a person
and a girl whom he is teaching, or a man with a girl entrusted to his charge whom he
received to bring up. All other articles deal with incest, adultery, seduction, etc. It will
be interesting to note that all these crimes were punishable upon complaint unless
done in public. As shown above, nonconsensual sexual intercourse was criminalized
under two instances only. Accordingly, all other nonconsensual acts of sexual
intercourse were not recognized.

6 The Criminal Code of the Federal Democratic Republic of Ethiopia, 2004,
Proclamation No. 414 /2004, (hereinafter, the Criminal Code).
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“Crimes against morals” and Section I - “Injury to sexual liberty and
chastity”.

Rape as a crime, is legally defined under Art. 620(1) of the code as an act of,

[Compelling] a woman to submit to sexual intercourse outside of
wedlock, whether by the use of violence or grave intimidation, or after
having rendered her unconscious or incapable of resistance.

As per the definition in the above provision, the constituent elements of rape
are:

- The act has to be an act of compulsion, and the purpose behind is,
naturally to have a sexual intercourse with the victim;

- The perpetrator can be anybody - female or male - because the word “
whosever” is gender neutral, though it appears that the lawmaker has
male perpetrators in mind, for rape between or by homosexuals is
treated independently.6

- The victim has to be a woman;

- The act has to be committed outside of wedlock, which means that
marital rape is not a crime;

- The manners of compulsion are: use of violence, grave intimidation,
rendering the victim unconscious, or incapable of resistance.

The full scope of the constituent elements of rape are given under this sub
article and the other articles that deal with similar offences make use of the
same elements or emphasize on absence of consent. For this reason alone, the
following part discusses, these elements in light of the major issues identified
and discussed in Part One.

211 The Act
Material act, as a prerequisite to criminal liability, takes on two forms, i.e. a
positive behavior/ physical act or negative behavior, omission.® Rape falls
under the former, i.e., physical act. It is implicit under Art.620 (1) that a rapist

8 Art.629 and the following. It is interesting to note here that the equivalent of Art.620
(1) under this section, i.e., Art.630 (2) (a), that deals with sexual deviation, alias,
‘homosexual acts’, reads as “[using] violence, intimidation or coercion, trickery or
fraud, or [taking] unfair advantage of the victim’s inability to offer resistance or to
defend himself or his feeblemindedness or unconsciousness”. Note that though rape
proper under Art.620(1) and the crime defined under Art.630(1)(A) are identical
except for the gender of the partners, the latter article has added extra elements such
as coercion and fraud and different forms of incapacity are lumped together with
violent acts.

6 See, Art.23(1) of the Criminal Code.
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has to do a physical act, such as the very act of sexual intercourse, or an
additional act/s to compel the victim.

Given the remarks made with regard to intrinsic and extrinsic forces, above -
1.2.3.1- it appears that Art.620(1) demands extrinsic force, but not only
intrinsic. This is so, because, a rapist is required to use violence or grave
intimidation and then render the victim unconscious or incapable of resistance
before raping her. Thus, a simple sexual intercourse without these
qualifications cannot make one a rapist.

As shown above, under Sec. 1.2.1, sexual intercourse may take different forms,
such as: anal, oral, digital, mechanical, etc. Moreover, the degrees of
penetration as well as lack of capacity regarding emission and impotency may
determine whether one is a rapist or not. Notwithstanding the remarks made
under the next paragraph, the code, however, says nothing about these issues
and it remains to be seen whether Ethiopian courts will take into account
these factors to determine guilt.

In addition to rape proper, the code provides for a definition of another crime
known as “sexual outrage accompanied by violence,” under Art.622 and it
reads as follows:
Whoever, by use of violence or grave intimidation, or after having in
any other way rendered his victim incapable of resistance, compels a
person of the opposite sex, to perform or to submit to an act
corresponding to the sexual act, or any other indecent act...is
punishable...

The difference between the two articles is that in the case of rape proper, the
act has to be an act of sexual intercourse, while in the case of sexual outrage it
has to be an act “corresponding to” a sexual act or an indecent act. A look at
their respective punishments shows that the former is a serious offence
compared to the latter. Despite this difference, the code makes use of all these
acts alternative elements of certain crimes, such as: sexual outrage on
unconscious or deluded persons, or on persons incapable of resisting -
Art.623; sexual outrage on persons in hospital, interned or under detention -
Art.624; and taking advantage of the distress or dependence of a woman -
Art.625, though here the term “corresponding to a sexual act” is missing. In all
other cases, though, the three different acts are elements of other crimes, the
punishments are different, i.e., the punishment provided for sexual acts is
more sever compared to that of a corresponding act or an indecent act.”0 It
may be argued that, if the two crimes are different in degree, then, in those

70 See, Arts.626 (1) and (3); 627(1) and (3).
209



instances where they are provided as alternative elements, at least for the sake
of consistency, the punishments should have been different too. Thus,
lumping them under one crime, as alternative elements is not a wise choice, to
say the least.

Be that as it may, the crucial issue here is what are these offences? Are they
any different from sexual intercourse? In the absence of a source material, it
may be reckoned that the law maker has in mind non-genital copulation -
such as anal, oral, digital, mechanical, etc - and these may be taken as acts
corresponding to a sexual act. One may surmise here that the difference
between the two acts is the lawmaker’s fixation on pregnancy which may be
brought about by genital copulation alone but not through the other forms.
Such fixation can , however, be criticized for failing to take into account the
trauma that follows from the other forms of rape which may be equally or
even more disastrous than rape committed through genital organs.

As regards, indecent acts, - though very vague - the probable act that may
come to mind is touching or kissing, if at all these may be taken as indecent by
societal standards. Such broad terms will naturally pose serious problems of
interpretation on the part of the judiciary and it remains to be seen how this
issue will be handled in the future.

2.2 Requisite criminal mentality.
Under the Criminal Code of Ethiopia, the requisite criminal mentalities, alias,
the moral elements, for liability are intention and negligence.” Intention may
either be direct or indirect. A person commits a criminal act through direct
intention, when he did the act with full knowledge and intent (will and
voluntariness) and through indirect intention, alias, dolus eventualis, when he
did the act being aware, that his act may cause illegal and punishable
consequences, regardless that such consequences may follow. Moreover,
intentional acts are always punishable save in cases of justification or excuse
expressly provided by law. Negligence also takes two forms, i.e. advertent
and inadvertent. In the former case, an actor does an act by imprudence or in
disregard of the possible consequences of his act while he was aware that his
act may cause illegal and punishable consequences and in the latter case,
through lack of foresight or without consideration while he should or could
have been aware that his act may cause illegal and punishable consequences.
Unlike in the case of intentional acts, however, negligent acts are liable to
punishment only if the law so expressly provides.”? It should be noted here,

71 Arts.57-59.
72 See, Arts.23, 58 and 59.
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that recklessness as a criminal mentality is unknown to the Criminal Code,
though it falls in between indirect intention and advertent negligence.”

As far as sexual crimes are concerned - Arts. 620 - 628, as well as 629 - 633 -
none of the articles of the code provides negligence - expressly - as a requisite
criminal mentality. Thus, all crimes have to be committed intentionally in
order to bring about criminal liability. It may be argued in this regard that, the
different provisions that define the offences seem to demand direct intention,
than indirect, for the terms employed appear to indicate purposeful acts rather
than the opposite.”

As mentioned above - Sec.1.2.2 - a reasonable mistake can serve as a defense in
rape trials. This defense is also recognized under Art.80 (1&2) of the Criminal
Code. Accordingly,

Whoever commits a crime under an erroneous appreciation of the true
facts of the situation shall be tried according to such appreciation.

Where there is no criminal intention the doer shall not be punishable.
Where he could have avoided the mistake by taking such precautions
as were commanded by his position and the circumstances of the
case...he shall be punishable for negligence in cases where such
negligence is penalized by law.
Since all sexual crimes under the code are required to be committed
intentionally, then, a person who is mistaken negligently cannot be convicted.
Thus, in order to fully avail this defense, a defendant has to show that, though
he had done the act under a mistaken impression, he did not do it
intentionally.

7 See, Sklar, Ronald, “Desire” , “ Knowledge of Certainty” and dolus eventualis,
Journal of Ethiopian Law, Vol. VI,No.2,pp.373-416, for further explanations on this
point.

7 As shown above, acts of violence, intimidation, etc. are required prior to or
accompanying the sexual act. Thus, the reason for doing these acts is undoubtedly to
secure sexual service from the victim. If so, such acts should be done for the same
purpose and the mentality is more likely direct intention than indirect, which needs to
be committed regardless that consequences may follow. Furthermore, though
knowledge/awareness is implicit in all articles, Art.623 expressly requires knowledge,
by providing that the criminal has to do the act “knowing of his victim’s incapacity”.
If full knowledge as opposed to probability that consequences may follow is required,
then the requisite criminal mentality has to be direct intention.
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Before we leave this discussion, it helps to note that rape is a gender neutral
crime under the Criminal Code.”’The relevant article, i.e., Art.621 reads “A
woman who compels a man to sexual intercourse with herself ...is
punishable.” Though the punishment prescribed for this crime is much lower
than the case of a male raping a female,”¢ it is interesting to note that except for
compulsion, other elements of rape proper are not required for this offence.
There is no explanation given for such a difference in the expose des motifs.”” In
the absence of this, it appears that the law maker is much concerned with
pregnancy or the psychological trauma that may follow. But these factors are
taken into account to aggravate the punishment, under Art.628. Then the basis
for the difference in punishments is something else. Whatever the rationale,
this opens the door for a constitutional issue of unfair discrimination.

2.3 Threat, coercion, drugs and intoxicants

To begin with, none of these elements are employed in the code. This does
not, however, mean that they have no relevance. This is so for the following
reasons:

- The word “intimidate” under Art.620 (1) is defined as “to frighten or
threaten someone, usually in order to persuade them to do something that
you want them to do”.”® Accordingly, a rapist who employed intimidation to
secure sexual submission from the victim is undoubtedly, liable to
punishment. Apart from this, it is not clear whether the victim has the duty to
resist the threat in earnest, as discussed above, under Sec.1.2.3.2. It, however,
appears that the law demands a high level of intimidation, but not the
ordinary one, for it is required that the degree of intimidation has to be
“grave”, and the victim should be made unconscious, or incapable of
resistance. Thus, any threat short of this, may lead to a conclusion that the
victim could have resisted the intimidating force and the actor cannot be held
liable. Since this stringent qualification is highly criticized in other
jurisdictions, it remains to be seen whether Ethiopian courts will disqualify
them. Moreover, whether the threat should be posed against the victim or

75 See, Supra note 66.

76 Under Art.620 (1) the punishment is rigorous imprisonment from five years to
fifteen years, while under Art. 621, it is rigorous imprisonment not exceeding five
years.

77 This is a document issued by the legislature, though not officially published. It
attempts to explain the reasons why changes are made on the repealed law. It is
printed in Amharic (the working language of the Federal Government of Ethiopia).
The only reason given in this regard is that “a new article is added due to the increase
in the number of such crimes”.

78 Cambridge, Advanced Learners’ Dictionary, soft copy, in file with the writer. No
date given.
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someone else related or unrelated to her is an issue that demands a judicial
interpretation. It may, however, be suggested that as far as there is
intimidation, it should apply to all situations, for the law has not limited this
circumstance to any specific person or relationship.

Coercion is very similar to threat in definition. Accordingly, it is defined as “to
persuade someone forcefully to do something which they are unwilling to
do”.7 This issue is, however, discussed in light of institutional or professional
relationships between a victim and the perpetrator of the crime.

Institutional and professional relationships are reflected under two articles of
the code on sexual offenses.

Art. 624: Whoever, by taking advantage of his position, office or state,
has sexual intercourse or performs an act corresponding the sexual act
or any other indecent act with an inmate of a hospital, an alms house
or an asylum, or any establishment of education, correction,
internment or detention, who is under his direction, supervision or
authority...is punishable....

Art.625: Whoever, apart from the cases specified in the preceding
article, procures from a woman sexual intercourse or any other
indecent act by taking advantage of her material or mental distress or
the authority he exercises over her by virtue of his position, function or
capacity as protector, teacher, master or employer, or by virtue of any
other like relationship...is punishable [upon complaint]. 8

It will be interesting to note here, that the victim in the former case can be
anyone of the genders, while in the latter case, it should be a woman.
Moreover, though educational institutions are mentioned in the former case,
the term “teachers” is mentioned again in the latter case. Though, it will be
difficult to explain such disparities in the absence of authority, it appears that
the law’s fixation on female victims has contributed to this legal position, in

7 Ibid.

80 Note that “an act corresponding to the sexual act” is missing here. It will be
interesting to note here, that Art.596 of the former Penal Code, entitled as “
Seduction” and which reads as “ Whosoever, by taking advantage of the inexperience
or trust of a female minor between fifteen and eighteen years of age, induces her to
have sexual intercourse with him, whether by promise of marriage, trickery or
otherwise, is punishable, upon complaint, with simple imprisonment” is repealed on
the ground that it is made a constituent element of Art.626 of the Criminal Code,
which is not so in fact. See, the Expose de Motif, Supra note 77.
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particular the latter position. As mentioned above, however, sexual crimes are
by and large made gender neutral under the revised code and the same
position should have been reflected under Art.625. Moreover, though the
crime defined under Art.625 is named as “taking advantage of the distress or
dependence of a woman”, it is an old equivalent of “sexual harassment,”
though it does not include the modern element of “hostile working
environment” and other expressions. Given modern institutional relationships
between individuals, and the current trend of females holding important
institutional positions, the crime should have been made gender neutral.

Another interesting aspect of the difference between the two articles is the
punishments provided for the two crimes. Here, while the punishment for the
former crime is simple imprisonment for not less than one year, or rigorous
imprisonment not exceeding fifteen years, the punishment for the latter is
simple imprisonment.8! Moreover, the latter crime is punishable upon
complaint, meaning charges cannot be instituted without complaint and the
victim can condone the act while this is not so in cases of the former crime.
Though it may not necessarily be a warranted position, it appears that in the
former case, victims are taken as helpless individuals who cannot bargain
over their sexual conducts, while in the latter, the bargaining power is
relatively stronger. In addition to this, given the fact that in both cases, the
sexual intercourse that took place are technically consensual, but not extorted
through violence, intimidation etc., the punishment provided for under
Art.624 is almost equivalent to rape proper.82 It should be noted here that
when rape proper is committed against those individuals listed under Art.624,
the punishment ranges from five years to twenty years under Art.620(2).
Though, aggravation under sub two may appear to be logical, the initial
punishment for consensual intercourse seems to be disproportionate.

So far, the Ethiopian law seems to accord to the standards discussed above -
Sec.1.2.3.2 and 1.2.3.3 - except for threats to retaliate, exposing the victim to
public humiliation or disgrace, etc. These situations are not covered under that
section of the code that deals with sex offences, but rather blackmail is
provided as a crime against right in property under Art.714.

81 Simple imprisonment normally extends from ten days to three years. - Criminal
Code, Art. 106

82 The punishment provided for rape proper is rigorous imprisonment from five years
to fifteen years, while in the case of Art.624 it is simple imprisonment for not less
than one year, or rigorous imprisonment not exceeding fifteen years. Though the
lower limits are different, the upper limits are identical and this is the point that needs
to be highlighted.
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As regards fraud, within the context of rape, - discussed above, under Sec.
1.2.3.4 - none of the sex offenses in the code contain an element that may lead
one to conclude that a sexual intercourse secured through fraud is a crime. So,
it may safely be concluded that this act can be done with impunity unless and
otherwise the law is to be amended in such a way as to include fraud.s?

As far as drugging a person so that he should lose feelings or consciousness is
concerned, it may be argued that one of the elements provided under
Art.620(1), i.e. “rendering the victim unconscious or incapable of resistance”,
can be taken to mean, drugging or intoxicating a victim, provided that the
intention or purpose is to secure sexual intercourse. It also appears that the
provision requires that a rapist should administer the drug or intoxicant. With
this in mind, it is very unlikely that a person who took advantage of an
intoxicated person for sexual ends will be made criminally liable.84

2.4 Consent in general
It is noted above, - Sec.1.2.4 - that consent as an element of rape raises so many
collateral issues. Given the controversial nature of these issues, the debates
over them have not yet abated. This section will attempt to show whether
anyone of the issues are reflected under Ethiopian law.

To begin with, the word consent does not appear anywhere in those sections
of the code that deal with sexual crimes. It may, however, be said that it is
implicitly provided in all articles. The general drafting style of the relevant
articles evinces that such crimes are divided into two, i.e., those that require
use of violence, grave intimidation, and rendering a victim unconscious or
incapable of resistance and those that do not require these qualifications. The
latter types of crimes are provided as having sexual intercourse only, and
mainly the victims are those who cannot give valid consents. Thus, since
violence, intimidation, etc. are circumstances which compel a victim to submit
to sexual advances without consent, then such acts are naturally
nonconsensual, and the rest are consensual.85

83 Art.591(2) and 596 of the repealed code had provided that sexual intercourse with
unconscious or deluded persons or those incapable of resisting secured through
misrepresentation and a minor between the ages of fifteen and eighteen through
trickery are punishable. These two come closer to fraud, but they no more exist in the
revised code.
8¢ Deprivation of powers of decision against one’s wills by administering alcohol,
narcotic, etc. is a punishable act, under Art.583.
85 Arts.620 - 622 belong to the former group, while all the rest of the articles under the
section belong to the latter.
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With regard to the requirement of resistance, it appears that this is an
important element of the crime of rape under the law, for the degree of
intimidation has to be grave and it should be so strong so much so that the
victim has to be incapable of offering resistance. So, if it was possible to put up
resistance, then the victim has to exhaust this before submitting to the demand
of the rapist. Whether or not the victim should show her non-consent verbally
or whether an oral resistance suffices, is just a matter of opinion, though it
appears that the code’s requirement of violence, grave intimidation, etc. seem
to suggest that the intensity of coercion has to be very great and the victim
should not give in to average or minor threats and that she should fight the
force coming from the rapist as far as she could, or in earnest and that the
resistance should be physical. Thus, a mere “no” may not necessarily be taken
as an expression of resistance. This forecloses any discussion about verbal
resistance and for stronger reasons, silence, for the law has provided in clear
terms that the victim has to be deprived of her power of resistance. Such
requirements, as shown above, have been subject to criticisms, as a result of
which they are now modified or made useless in tofo. The Ethiopian law
maker should also take into account this development and amend the law
accordingly, for the presence of this requirement can expose rape victims to
further damages and victims” expression of non-consent should be allowed to
be made in any form. What is required at the end of the day is whether the
victim has expressed her rejection in any form, but not necessarily physically.

As regards, withdrawal of consent, though the Ethiopian law has no clear
stand on this position, what matters is the type of coercion exerted on the
victim under the circumstances. So, it may be argued that a victim has the
right to withdraw her consent but the rapist has to employ the necessary force,
- mentioned above - to continue with the sexual intercourse. If no such force is
employed or the victim has failed to put up resistance, then under the existing
law, such an act cannot amount to rape.

Marital rape, as explained above, - Sec.1.2.4.2, - has remained as a defense for
a long time in the law books. At present it no more exists as an exception in so
many jurisdictions. Despite this, it still exists as an exception under Ethiopian
law .8 The reasons for maintaining this exception were premised on different
theories that reflect the moral values of different societies, which are
undoubtedly discriminatory against women. To the best knowledge of this

8 The term “outside of wedlock” under Art.620 (1) expresses this exception. It should
be noted that marital rape is not a constituent element of Art.621, i.e. a female upon
rape male rape as a result of which a female cannot be made criminally liable if she
rapes her husband.
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writer, the issue is still mute, for it is nowhere discussed as an issue.8”
Probably, the only time when the issue was raised, though in passing, was
when a gender based NGO published its research on violence against women,
in 2004.8% Interestingly enough, the research does not show a strong
condemnation of marital rape among the sample groups singled out for
response. The different data collected by the researchers or quoted by them do
not bode well for any effort to delete the exception from the law. Here are
some of the major statistics: one in two women believes that a husband is
justified in beating his wife if she refuses to have sex with him;# the incidence
of marital rape is 14.9%, though many respondents were hesitant to be frank;
5.4% females were raped when they refused to have sex; and 10.4% of student
respondents agree that a woman deserves some form of punishment if she
refuses to have sex with her husband;?

Moreover, the researchers’ reaction is lukewarm, to say the least, for in those
instances in which they attempted to show their disapproval, they were so
general so much so that one may be tempted to conclude that they were
passionless.”! Against this background, it may be difficult to forecast that the
exception will be removed soon. Gender based civil societies have to work a

8 Though the presentations under the above sections deal strictly with the law and
legal elements, the writer has opted to deal with the practice for this sub section only,
for it is intended to show the social perception of this particular act as a departure.
Accordingly, this writer had attended a few workshops organized by different bodies
to collect suggestions to revise the old penal code. As member of the drafting
committee for some time, he had also the opportunity to read recommendations
submitted by different bodies, such as gender based NGOs. Though these groups
have expressed their disagreement with this legal position, they were not passionate
enough to arouse public support, as they did with regard to other crimes such as
abortion. The general mood of participants of the different workshops tends to show
that removing the exception is “contrary to our culture”, it disrupts the bond that
needs to exist between spouses, etc. So, the exception that was seen in the repealed
law is allowed to continue.
8 QOriginal Welde Ghiorgis, Emebet Kebede, and Melesse Damte, (hereafter Orignal et
al) Violence Against Women in Addis Ababa, Berchi, the Annual Journal of
Ethiopian Women Lawyers Association, 2004.
8 Ibid, at p.126, quoting, Ethiopian Demographic and Health Survey 2000, Central
Statistics Authority, Addis Ababa, Ethiopia.
% Ibid, pp.144, 148 and 152, respectively.
% In the two instances wherein they showed their position, their expressions are
limited to saying that “the failure of the law to protect the wife from marital rape
contributes towards weakening her position to negotiate safe sex” at p.120 and “the
[Criminal Code] fails short of international standards in according women adequate
protection. For example, [ ] marital rape ... [is] not considered as [a] crime”, p.254.
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lot in order to propel this issue to the public agenda, for the issue as discussed
above, provokes serious constitutional issues such as those discussed above
under Section 1.2.4.2. Incidentally, it helps to note that Ethiopia’s position on
‘marital rape” had been raised as a cause for concern, by the UN, Human
Rights Committee when it considered Ethiopia’s report in 12 July, 2011, but
the country’s representatives did not respond to the request.2 Hence, it
remains to be seen whether such societies or any other stakeholder will do
something to amend the law any time soon in the future.

2.5 Incapacity
Incapacity as shown above, - Sec.1.2.4.4, - takes two forms, i.e. those that
emanate from mental disease or defect and those that arise out of age. These
factors are well taken into account under the Criminal Code of Ethiopia and
these will be discussed hereunder.

Art.620 (2) (c) provides that
Where rape is committed on a woman incapable of understanding the
nature or consequences of the act, or of resisting the act, due to old age
, physical or mental illness , depression or any other reason...[the act
will be considered as an aggravated form of rape]*-[underline added].

Another facet of rape, ie., sexual outrage, which is required to be done
without violence or intimidation, but to be done against unconscious or
deluded persons incapable of resisting, is also a punishable act.%

It is here, interesting to note that though there was an attempt to make all
sexual offences gender neutral, in the case of rape, the victim has to be a
female while it is not so in the other case. Moreover, though all sexual crimes
require intention as a criminal mentality, sexual outrage expressly, requires
“knowledge”, which may be taken arguably, to mean, direct intention. In both
cases, the degree of incapacity, i.e., total or partial is not indicated sufficiently,
though it appears that the wordings of the relevant articles demand total
incapacity. All these shortcomings call for a reconsideration of the relevant

92 hitp:/ /www.unog.ch/80256EDDO06BIC2E, last visited on August 23, 2012.
% Normally rape is punishable by rigorous imprisonment from five to fifteen years,
while aggravated rape is punishable by rigorous imprisonment from five years to
twenty years.
% The article reads as follows: “whoever, knowing of his victim’s incapacity, but
without using violence or intimidation, performs sexual intercourse, or commits a like
or any other indecent act, with an idiot, with a feeble-minded or retarded, insane or
unconscious person, or with a person who is for any other reason incapable of
understanding the nature or consequences of the act ....is punishable - Art.623.
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articles in light of the development of the issue in other jurisdictions. The
gender specific crime under Art.620 (2) in particular, is not justifiable under
any condition.

With regard to rape or sexual outrage against minors, alias “statutory rape”, it
appears that the code has given sufficient protection against these acts.
Accordingly, rape committed against a young woman between thirteen and
eighteen years of age, is an aggravated crime under Art.620 (2) (a); per
Art.626(1&2), sexual outrage with a minor of the opposite sex - under the
same age bracket - is made a crime, though the punishment varies when the
act is done by a male and a female;* and performing an act corresponding to
the sexual act or any other indecent act, as well as, deliberately performing such
acts in their presence,~ against minors in this age group - is a punishable act,
under Art.626(3). [Emphasis added]. Moreover, per Art.626 (4), the respective
punishments are made more sever, when the victim is the pupil, apprentice,
domestic servant or ward of the criminal. According to Art.627, all these
crimes when committed against minors who are below the age of thirteen are
made punishable with more severe penalties, compared to those provided for
sexual outrage. At last, per Art.628, unless and otherwise a more severe
penalty is provided, the penalty will be aggravated where: the victim becomes
pregnant; the criminal transmits to the victim a venereal disease which he
knows himself to be infected; or the victim is driven to suicide by distress,
shame or despair.

The dividing line in all the provisions is thirteen years of age. Though,
whether this uniform threshold age, is scientific or not is a matter of opinion,
the relevant articles mentioned above, raise some critical issues. Accordingly,
given the fact that sexual intercourse with a minor of tender age, say, ten years
or less - which is not uncommon in this country - causes more harm than the
same act committed on a thirteen to eighteen years of age minor, the law had
failed to take this as a special aggravating circumstance. What is provided in
this regard is sexual outrage, not rape.* In addition to this, the law’s fixation

% The act when committed by a male is punishable with rigorous imprisonment from
three years to fifteen years, while it is rigorous imprisonment not exceeding seven
years, when it is committed by a female- Art.626(1) and (2).

% Sexual intercourse with a minor under thirteen years of age is taken as sexual
outrage only, and this is a consensual intercourse, according to the definition given to
the act under the code, for no violence or intimidation is required. Though the
punishment for sexual outrage on such minors is more severe than rape against those
who are between thirteen and eighteen - rigorous imprisonment from thirteen years
to twenty five years for the former and from five years to twenty years for the latter -
it would have been preferable to separate the acts into rape proper and sexual outrage
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on pregnancy or chastity - presence of hymen - has made the punishments
different when the victim is a female and a male. Given the consequences of
rape or sexual outrage on male minors, more particularly, the psychological
harm, this point appears to demand reconsideration. At last, the alternative
form of sexual act provided under Art.623 (3), i.e. performing acts that
correspond to the sexual act or an indecent act in the presence of a minor is quite
different - in the extent of consequences - from doing the acts themselves on
the minor. Thus, its inclusion as an alternative element is unwarranted, to say
the least, for the extent of harm that may ensue as a result of being a victim of
the physical act and simply watching sexual partners perform the act or even
engage in indecent acts are obviously quite different. Whether or not the age
limit discourages sexual experimentation between minors or is an impediment
to free sexual expression is a matter opinion, but needs reconsideration.

2.6 Issues of Procedure and evidence

As noted above, - Sec. 1.2.5,- rape trials have developed their own unique
issues and solutions, most of which were solved after reform. Such issues
pertain to, infer alia: false accusations that emanate from pregnancy, sour
relationships after the affair, blackmail, etc. Accordingly, rape victims were
required to report the incident within a short time, their testimonies should be
corroborated by additional evidences and their prior sexual conducts should
be admitted for the purpose of impeachment.

Such issues are more academic than practical in the present day Ethiopia, for
at least one reason, and this is the absence of an evidence law that governs the
area. Ethiopia, has not yet enacted an evidence law, as a result of which
evidence provisions are scattered in other laws, either substantive or
procedure laws. These scattered provisions do not help much in addressing
the multifarious issues that arise in rape litigations. Thus, it is common among
professionals to grapple with such issues and litigate cases based on a draft
evidence law - which has no binding force - but is taught in law schools, and
may arguably be taken as a persuasive sort of law. This draft, of course
contains provisions that deal with admissibility of evidences, relevance of

and provide appropriate punishments at least for the sake of consistency. It is well
known that a minor - under eighteen - cannot give a legally valid consent, but
consent, nonetheless. Despite this, those who are between thirteen and eighteen are
minors, and their consent, though invalid in the eyes of the law makes the crime
committed against them a less serious offence, ie., sexual outrage, but not rape
proper. So in the case of those who are under thirteen years of age too, the same
formula should have been followed and it should have been left for the defendant to
prove that there was consent, which will be hard to prove as the age in question
decreases.
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evidences, etc. But, given its nature, i.e., that it is just a non - binding draft law,
it will be of no help here. Accordingly, no discussion is offered here regarding
issues of evidence. The Criminal Procedure Code also does not offer much
help here, for its provisions are very general so much so that an attempt to
search for precise solutions to the above issues simply leads to a dead end.
Nonetheless, this code provides that both the prosecution and the defense
have rights to submit their own evidences, call witnesses, put questions to
witnesses, in the form of examination in chief, cross examination, and
reexamination. Moreover, as the country follows the inquisitorial system as
opposed to the adversarial, courts may also call any witness whose testimony
it thinks is necessary in the interest of justice. Both parties have the right to
object the admission of any evidence or the putting of a question to a witness
and the court has to the duty to decide forthwith on the admissibility of such
evidence.”” Given such a lacuna, it may be argued that parties to rape
litigation, more particularly, the defense, can raise all the issues mentioned
above, and it will be difficult for the prosecution to oppose the submission of
evidences provided that they are relevant. Given the difficulties that arose vi's
a vi's these issues in other jurisdictions, Ethiopia has to enact an evidence law
and take these factors pertaining to rape litigations into account. The
enactment a rape shield law should also be considered.

2.7 Punishment

Rape is naturally considered as one of the most serious crimes under the code.
This can be gleaned from the different punishments provided for rape proper
and its other facets. Accordingly, rape proper is punishable with rigorous
imprisonment from five to fifteen years; from five years to twenty years when
the victims are those that are incapable to give valid consent; and life
imprisonment when the act has caused grave physical or mental injury or
death.

These punishments are comparable with those provided for other well known
serious crimes such as homicide and robbery. Comparative punishment scale
also shows that rape is more serious than grave willful injury, for the
punishment for the latter is rigorous imprisonment not exceeding fifteen years
under Art.555.

By way of conclusion, though the different mechanisms that have developed
in other jurisdictions to track rape offenders are not put in place in Ethiopia,

%7 See, Arts. 136 - 147 of The Criminal Procedure Code Proclamation 1961,
Extraordinary Issue No.1 of 1961, on evidence. The code, however, does not provide
how the court can rule on such issues.
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for the economic development does not allow their presence, policy makers
should, however, consider their implementation if not now, but in the future.

2.8 The practice
2.8.1 Court cases
Seventeen court cases decided in 2006/7, 2008/9 [1999 and 2001 E.C]% and
one case in 2012 are analyzed in the following section. Two of the cases were
entertained by the Federal High Court, while the rest were entertained by the
First Instance Court.

Profiles of the cases

- Defendants were represented in two of the cases in the First Instance
Court and one case in the Appellate Court only.

- The rate of conviction was 12/15 and nil at the First Instance, and at
Appellate Court, it was 12/13, respectively.

- The age of victims ranges from 9 months to 25 years. Four of these are
adults, i.e., above eighteen years of age, while the rest are minors and
infants, i.e., below thirteen years of age.

- Sentences passed on convicts range from 1 year of rigorous
imprisonment up to life. Only one out of the fifteen defendants was
acquitted by the First Instance Court, while two of the appellants -
who were sentenced to 5 years of imprisonment - are set free by the
Appellate Court®. In two cases of attempted rape,- Cases NO.69602

%  Courtesy of judges Kedir Mhammed and Maria Kahsay. File Numbers of these
cases are: First Instance cases: 85118, 83089, 64260, 57206, 70125, 69602, 144610, 137377,
108791, 124402, 131807, 144573, 146952, and 150068 and 68086 and 71034 from the
appellate court. All the cases were decided between 2007 and 2009.

Court decisions are not normally published in Ethiopia. Despite this, the Federal
Supreme Court more particularly, its Cassation Division has started publishing its
decisions quite recently. To the best knowledge of this writer, it is only one case that
pertains to rape that is reported in this publication and this case does not help much
in elucidating anyone of the issues treated in this article. In all other cases, court files
are stored in archives and researchers have to sift through many box files to locate
cases of their interest. The cases discussed here do not in any way represent the cross
section of issues or decisions of courts, but these are mere samples. The writer believes
that those cases discussed hereunder throw light on the critical issues that need to be
covered and show judicial trends.

% In Case No0.144573, the First Instance Court acquitted the defendant who allegedly
inserted his penis, fingers and a scissor into the vagina of a 3 years old female on the
ground that medical examination was sought five months after the first incident,
though the parents claimed that they had forgiven the first act, but forced to seek
examination when the defendant repeated the act soon before the examination. The
medical report shows that though some lacerations are visible, the hymen is intact.
The Appellate Court reversed the two cases in which defendants were convicted and
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and 131807 - wherein the victim raised hue and cry and saved by those
who heard that and a victim who noticed that the defendant was
attempting to rape her while asleep, but managed to escape, the court
awarded a 5 years and 1 year imprisonment, respectively

- Typical acts of violence were proved to have been employed in at least
five of the cases. Accordingly defendants had muffled the mouths of
their victims, tied and pulled their arms, threatened them with knives,
dragged them into toilets and closed doors behind victims, took off
their clothes and in some cases victims were seen lying unconscious
after the acts. In those cases that involved infants consent was not
required to prove, while in the other cases it is not clear whether the
acts were done violently or otherwise.

- Asregards defenses raised by defendants, two defendants argued that
the acts were done upon consent - cases NO.83085 and 71034 -
discussed above. In the former case, the defense was rejected by the
court, for victim was seen lying unconscious after the act and the
second case, the decision of the lower court was reversed on the
ground that the act was done consensually. Two defendants raised an
oblique defense of absence of resistance in which they denied doing
the act and argued that had they done it, victims would have raised
hue and cry - cases NO.144610 and 146952. Interestingly enough,
victims were 9 and 10 years old and a grand and a step daughter of the
rapists, respectively.

- The severest injury inflicted was permanent gynecological problem in
Case NO.8510 in which the victim was a 9 months old child. The next

punished with 5 years of imprisonment on the following grounds: The defendant - a
visitor to the home of the victim’s parents - requested the victim- who is only 13 years
of age - to give him a glass of water and then asked her to kiss him. Then after he
pushed her onto a nearby chair, threw himself on her, attempted to take off her
clothes and started to struggle. The victim, however, managed to escape the attack by
pushing him off herself and crying for help in which case he desisted from going any
further. The Appellate Court, argued that what were done in the case amount to
preparation, but not attempt, for there should be further acts that need to be done by
the defendant, so that the acts could have amounted to attempted rape. Note that per
Arts.26 and 27 of the Criminal Code, “preparatory acts are not usually punishable,
unless in themselves they constitute a crime defined by law or they expressly
constitute a special crime by law... and an attempted crime is always punishable save
as is otherwise provided by law”. In the second case, defendant took the victim - a 17
years old female - to his house promising to marry her and she stayed there for a
single night. A medical report proved that an old defloration is observed. The court
argued that the victim has contradicted her testimonies. The prosecution cannot prove
violence and the act amounts to seduction, but not rape. Cases NO.68086 and 71034,
respectively.
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severe injury was inflicted on a 10 years old female by her step father
who deflowered her and repeated the act at a later time. The victim’s
injury was communicated to the mother through the former’s
instructors. The rapists were awarded a life and 25 years of
imprisonment, respectively.

- Incidental issues - the First Instance Court took prompt reporting as a
factor to convict a rapist in Case NO.57206 and acquitted a defendant
on the ground that medical examination was sought five months after
the incident. In Case NO.137377, the Court rejected the defendant’s
plea to have a reduced punishment on the ground that the medical
report shows that the victim’s hymen is intact and what was proved
was the presence of a recovering laceration. The Court reasoned out
that partial penetration of the penis suffices for the purpose of
conviction.

- The only case in which a female was convicted for raping a 2 years old
male infant is the one reported in Ethiopian Reporter'®. The convict
caused the infant to have sexual intercourse with her as a result of
which he started to raise the skirts of and show acts of sexual
intercourse on other maids who were employed by the family after the
termination of the contract of employment of convict. Medical
evidence proved that the kid has suffered from psychological trauma
and referred to a specialist. The convict is sentenced to a five and a half
years of imprisonment.

The sample cases presented above may lead one to conclude that rape cases
do not call for any sophisticated legal issues and can be disposed with ease.
The rate of conviction may also be indicative of the fact that suspects have
little opportunity to escape the harsh consequences of criminal liability.
Though these may not necessarily be the only conclusions that may be drawn
from the practice, it appears that Ethiopian lawyers - at every level - need to
give full effect to the letters of the law by raising critical issues and resolving
rape disputes according to the spirit of the law. It can be easily gleaned from
the above cases that necessary elements of the law were not applied in all
cases.!™ Though the absence of defense counselors might have contributed to
this state of affair, judges should also do their best in handling delicate issues
that determine innocence or guilt, and the severity of sentences passed by
them and provided by the law for such crimes call for extra vigilance.

100 Ethiopian Reporter, Amharic Version, June 3, 2012. No case number is shown in the
report.
101 It should be noted that all the court decisions are not beyond criticism. Given the
scope of this article, however, no attempt is made to do so.
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2.8.2 Other researches

Contrary to the above presentation, wherein the majority of defendants were
found guilty and sentenced to prison terms, a study conducted in 2004,102
draws a gloomy picture of rape cases handled by different agencies of the
criminal justice system. According to this research, which has studied 123 files
of rape cases at different police stations, offices of the prosecution and courts,
“even if it is not proved whether it is due to the actual increase in the rape
numbers or the number of reports, the trend shows that there is an increase in
the crime of rape rate that has been reported, prosecuted, and adjudicated.103”

The research also shows that different forms of sexual intercourse, such as
anal, oral and digital are not uncommon in the country.1®* This may not be
surprising given the uncontrolled circulation of pornographic materials, not
only in the capital city wherein the study was conducted, but all over the
country. Sadly enough, most of the victims were infants - in the wording of
the law - and most of the rapists were those known to them, such as biological
fathers, and step fathers.

The researchers lament about the deplorable state of handling rape cases at
the different agencies and in particular the fixation of officials on the presence
or absence of hymen to prove or disprove that a rape has taken place.
Moreover, though consent, is mentioned incidentally in the research, it is
shown that prosecutors and courts tend to treat rape cases as cases of sexual
outrages even when these are committed against infants below the age of ten,
provided that no force is employed. The abuse of bail rights, the short
sentences given by the courts, and fake marriages'® that are concluded after
the cases are reported to the authorities are some of the major shortcomings of
the justice system identified by the researchers. The researchers also opine that
“the difficulty to prove the offence beyond reasonable doubt, pressures
created by the offenders or their families against the victim or her family
members...economic dependency of the victims on the offenders (e.g. step

102 Original W/ Ghiorgis, et al. Supra, Note 88.
103 Tbid, p.251.
104 1d.pp.167, 217,218,224,227 and 242.
105 An article under the repealed law had provided that “where the victim of rape,
indecent assault or seduction or abuse of her state of distress or dependence upon
another, freely contracts a marriage with the offender, and the marriage is not
declared null and void, no prosecution shall follow. Where proceedings have already
taken place, and have resulted in a conviction, the sentence shall terminate forthwith”
- Art. 599. This article was highly criticized for giving a shelter to those who want to
escape liability in the name of marriage which may be dissolved upon minor pretexts
and prejudicial to females. Accordingly, it is now repealed.
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fathers and employers)...fear, embarrassment, self-blame, confusion and
ignorance of their rights” have contributed to the underreporting of rape
case.106

Conclusion

There is no denying the rampancy of rape crimes as well as their
consequences in Ethiopia. These are mainly caused due to legal loopholes, the
male chauvinist culture that has deep roots in the cultures of many societies,
the inefficiency of the different agencies of the criminal justice system and lack
of awareness on the part of victims. It may also be added that lack of
knowledge on the part of lawyers regarding the legal requirements necessary
to handle rape cases is undoubtedly another predicament in this regard. The
fact that many legal issues that include constitutional interpretation are not
yet tested in the country bears witness to this fact. The close to total absence of
the exercise of the right to defense counsel, has led to a vacuum to raise such
intricate legal points mentioned in this article. Given the severity of
punishments prescribed for sexual offenses, however, all defendants should
have been given this opportunity.

The Ethiopian rape law is definitely in need of a rethinking for it leaves much
to be desired. Accordingly, the law needs to incorporate the different
standards that have developed in other jurisdictions. In this regard, it is
recommended that in the future rape law: All sex crimes should be made
gender neutral and their punishments should be similar if not necessarily
identical; the distinction between rape and sexual outrage accompanied by
violence should be made clear; or alternatively, the two crimes should be
merged. Moreover, the lumping of these crimes as alternative elements of
certain crimes should be done away with.

Moreover, the future law should also address the reconsideration of marital
exemption; appropriateness of punishments for the crime of rape and its
variants; and enactment of rape shield law.

Civil society organizations should also endeavor to create awareness among
the general public in general and potential victims of rape in particular.
Sensitization of the law among law enforcement agencies should be
considered as well. With these recommendations, it will be hoped that the
future rape law of Ethiopia will serve all in equality.

106 Id. at p.251.
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8 Neil MacCormic, Legal Reasoning and Legal Theory (1994)
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The Effect of Bigamous Marriage on Distribution of Marital
Property in Ethiopia: A Case comment

Aschalew Ashagre”

1. Introduction

Marriage is a sacred institution which has been well accepted by society in
every corner of the world. As such, marriage has been recognized and
protected by both national laws of countries' and international legal
instruments.?Legal recognition and protection is given to marriage because it
is through marriage that humanity establishes and maintains family, which is
the fundamental unit of society.’The recognition and protection of marriage
becomes meaningful when the law gives recognition and protection to the
effects produced by marriage. The basic effects of marriage can be divided
into personal and pecuniary.* In Ethiopia, personal effects of marriage

"LL.B, LL.M, Consultant and Attorney- at -Law, part-time lecturer- in- law at the
School of Law, Addis Ababa University. The author is very much indebted to
Professor Tilahun Teshome, Ato Solomon Immru and Ato Yoseph Aemero who
unreservedly gave me their opinions with regard to the issues discussed in this case
comment. I am also grateful to Ato Fekadu Petros who invited me to contribute this
case comment. I am very much happy to receive any comment on this case comment
and I can be reached at: gakidan.ashagre335@gmail.com.
Nowadays, it is possible to conclude that almost all countries of the world
have put in place laws dealing with the family in general and marriage in
particular.
?The Universal Declaration of Human Rights of 1948 (hereinafter cited as the
UDHR), the International Convention on Civil and Political Rights(
hereinafter cited as ICCPR), adopted in 1966 which entered into force in 1976,
Convention on the Elimination of All Forms of Discrimination against
Women, adopted and opened for signature in 1979 and entered in to force in
1981.
3But we have to bear in mind that marriage is not the only arrangement through
which family is established as family may be established by irregular union and/or
cohabitation.
4The effects of marriage in Ethiopia are the same regardless of the mode of
celebration of marriage. See generally, chapter three of the Revised Family Code of
Federal Ethiopia, 2000, Arts.40-73, ProcNo.213, Federal NegGaz.,Year 6,
Extraordinary Issue No.1.
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pertain to respect, support, assistance’ joint management of family,®
cohabitation,” determination of residence,® duty of fidelity? and the like.

Pecuniary effects of marriage, in turn, relates to the creation of new legal
relationship between the spouses regarding property. In this regard, the most
fundamental effect is the presumption that all property of the spouses shall
be deemed to be common property even if registered in the name of one of
the spouses!® unless such spouse proves that he/she is the sole owner
thereof.!! From this, we can understand that in the absence of contrary proof,
spouses have equal share from the common property. This can be true only
when the marriage is a monogamous marriage.

However, there are circumstances where a man may have two or more wives
at the same time, although polygamous marriage or bigamous marriage is
not allowed under the Revised Family Code of Ethiopia of 2000. In this
regard, Art 11 of the Code clearly provides that a person shall not conclude
marriage as long as he/she is bound by bonds of a preceding marriage. In
addition to the Federal Family Code, the Criminal Code of the Federal
Democratic Republic of Ethiopia of 2005 had declares that bigamy is a
criminal act.’?Despite the fact that bigamy is prohibited both by the Federal
Family Code and the Criminal Code, there are incidences of bigamous
marriages in Ethiopia.

As a matter of fact, bigamous marriage poses multifaceted problems. The
problem posed by a bigamous marriage, inter alia, looms large when the issue
of determining the share of the spouses from the common property comes
into the picture in the case of dissolution of such bigamous marriage. In other

51d, Art.49
61d, Arts.50-52
71d,Art.53
81d,Art.54
21d,56
0]1d, Art. 63
1 Ibid
12See of the Criminal Code of the Federal Democratic Republic of Ethiopia, 2005,
Art.650(1),Proc.No.214, Federal Neg.Gaz. According to this provision of the Code
whosoever, being tied by a bond of a valid marriage, intentionally contracts another
marriage before the first union is dissolved or annulled, is punishable with simple
imprisonment not exceeding five years. Art 650(2) has stipulated that any unmarried
person who marries another he knows to be tied by a bond of an existing marriage is
punishable with simple imprisonment. However, it must be borne in mind
thatArt.651 of the Code has put an exception to the rule as it provides [bigamy is not
punishable] where it is committed in conformity with religious or traditional
practices recognized by law.
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words, determining the exact share of the spouses has remained to be an
arduous task for courts when a bigamous marriage is dissolved for various
reasons. Because of this, Ethiopian courts, both at the Federal and regional
level, have held divergent positions on the issue under consideration.
Nonetheless, because treating many court decisions is absolutely beyond the
scope of this short case comment, I have confined to the analysis of two
decisions of the Cassation Division of the Federal Supreme Court of Ethiopia
(hereinafter cited as the Cassation Division) in which the Cassation Division
held two conflicting positions though the facts of the case were similar and
the questions of law involved in both the cases were identical.

The first case I selected was litigated between two wives of a man (their
husband) who had died at the time of the litigation. In this case, the
Cassation Division decided that half of a building (a common property) was
to be given to the son of the deceased born to one of the disputants, and the
remaining half to be divided between the two wives. The second case I have
selected was again litigated between two wives of a man( the husband) in
which the Cassation Division decided that one of the wives was entitled to
half of a house (which was the subject of the litigation) and the other half
should be divided between the husband and the other wife of this man.1?

From the above brief presentation of the facts and decision of the Cassation
Division, we can grasp that the Cassation Division has held different
positions at different times with regard to determining the actual share of
spouses, out of the common property, in the case of dissolution of a
bigamous marriage. The question, however, is how did the same Bench
arrive at different conclusions in a similar case brought to it? Did the
Cassation Division have any concrete legal basis to negate its previous
position and to hold the latter position? Will the vacillating approach of the
court mean any thing towards insuring the predictability of the decisions of
the Bench? At any rate, how can we put in place a lasting solution to the
problem of determining share of spouses in the case of bigamous marriages?
As a modest response to the call made by the Federal Supreme Court of
Ethiopia,* this case comment is, therefore, meant to carefully analyze the

BFor full account of the facts of the case and the holding of the courts, see the
discussions made under section two of this piece, particularly 2.1 and 2.2 of the work.
14The preface of the publications of the Cassation Division in which the decisions of
the Division are contained has clearly called up on legal professionals engaged in
different fields and students to give their constructive comments and critics on such
decisions so that these comments and critics will be important inputs for the
improvement of the decisions of the court. In this regard, see, the prefaces of
Decisions of the Cassation Division of the Federal Supreme Court, any volume. So far 12
volumes have been published and distributed to the public.
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above issues and recommend possible solutions. Nevertheless, the author
cannot claim that he will suggest an absolute solution to the problem. Rather
this case comment is basically aimed at exposing the problem and provoking
thoughts among legal scholars and students of law. To this end, this case
comment has been organized as follows. The second section of the work has
been devoted to the summary and presentation of the facts of the case and
the holding of the courts while the third part deals with the analysis of the
cases and the accompanying comments. The fourth section deals with brief
concluding remarks.

2. Summary of the Facts and Holding of the Courts
2.1 Case One (Cassation file No. 24625)

This case came from Ambhara region. In this case, a man called Ato Maru
Suleiman married two wives called W /ro Sadiya Ahmed and W/ro Rahima
Ali. Later on, the husband died a natural death and the marriage that he had
with his two wives was dissolved by virtue of the law.15 The deceased left a
son who was born from Sadiya Ahmed. Following the death of her husband,
Sadiya sued Rahima claiming her share and the share of her son from the
common property. The common property which was the subject of litigation
was a house. The suit was brought at Debarq Woreda Court,’*North Gondar
Zone, Amhara National Regional State. The house, over which the parties
litigated, was under the possession of W /ro Rahima. The relief sought by the
plaintiff was that the defendant should give her (the plaintiff) share and the
share of her son on the house which was known in the name of the deceased
husband of both women.

Both the plaintiff and the defendant presented their arguments and proved to
the satisfaction of the court that both were the wives of the deceased. Based
on this, the Woreda Court decided that half of the house should be divided
by the two wives and the remaining half should be given to the son of the
deceased husband born from W/ro Sadiya. The defendant, W/ro Rahima,
was aggrieved by the decision of the Woreda Court and lodged an appeal to

15In Ethiopia, death is one of the grounds for the dissolution of marriage as clearly
provided in Art.75(a) of the Revised Family Code, cited above at note 4.The regional
family codes have also recognized that death is one of the grounds of dissolution of
marriage irrespective of the mode of celebration of marriage.

16Here, I am not able to indicate the file number of the Woreda Court because the
Cassation Division did not cite the case number of the woreda court except it did
declare that the decision of the woreda court was affirmed. Yet, the Cassation
Division should have cited the file number of the case at the woreda court in its
decision for easy reference.
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High Court of North Gondar Zone.'” The appellate court, having heard the
arguments of both sides, reversed the decision of the Woreda Court, on 31
December 2004, holding that the house was bought by the deceased husband
and W/ro Rahima which means that W/ro Sadiaya was not entitled to take
any share from it. Then W /ro Sadiya lodged an appeal to the Supreme Court
of Amhara Regional State. However, to the dismay of the appellant, the
appellate division of the Supreme Court affirmed the decision of the Zonal
High Court.18

As W/ro Sadiya was discontented by the decisions of the Zonal High Court
and the regional Supreme Court, she lodged an application to the Cassation
Division of the Federal Supreme Court.?? The Cassation Division (of the
Federal Supreme Court) accepted her application and summoned W/ro
Rahima. Both parties presented their case. W/ro Sadiya prayed the Cassation
Bench for the reversal of the decisions of the Zonal High Court and the
regional Supreme Court while W/ro Rahima prayed for the affirmation of
those decisions. The Cassation Division examined the case and framed an
issue. The issue framed by the Cassation Division was: if the house, which was
the subject of litigation, was bought during the conjugal life of W/ro Sadiya and the
deceased Ato Maru Suletiman, how could Wy/ro Sadiya be deprived of her right of
getting her legitimate share from the common property? In the course of the
litigation and by examining the files of the lower courts, the Cassation
Division realized that the house was bought by Maru Suleiman, while the
marriage between the deceased and the W/ro Sadiya was still valid. Owing
to this, the Cassation Division reversed the decisions of the regional courts on
the 7t of November 2008.20 The Cassation Division stressed that since no
adequate proof was adduced by the defendant to the effect that the house
belonged only to her (the defendant) and the deceased, it is presumed that
the house was a common property. Consequently, the Cassation Division
reversed the decisions of the Zonal High Court and of the regional Supreme

7See W/ro Sadiya Ahmed v W/ro Rahima Ali, ( Civil File Number 07983, North
Gondar Zone High Court, December 31, 2004)

85ee W/ro Sadiya Ahmed v, W/ro Rahima Ali (( Civil File Number 005615, Amhara
National Regional State Supreme Court, Appellate Division, March 16, 2006)

9This was so because the Amhara Regional Supreme Court did not organize the
Regional Cassation Bench at that time. Currently, all regional states of the Ethiopian
Federation have established cassation benches at regional levels which entertain final
decisions of regional courts decided on regional matters.

0See W/ro Sadiya Ahmed v, W/ro Rahima Ali (Cassation Civil File Number 24625,
Federal Supreme Court, Cassation Division, November 7, 2008).This decision has
also be published under Decisions of the Federal Supreme Court, Cassation Division,
vol.8, pp195-197.
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Court. Instead, the Cassation Division affirmed the decision of the Woreda
Court. The Cassation Division maintained that the decisions of the Zonal
High Court and the Supreme Court of the Region contained fundamental
error of law as they denied the right of W/ro Sadiya to take her share from
the house which led to litigation. The Cassation Division decreed that the
division of the house should be executed in accordance with the decision of
the Woreda Court which declared that the two wives would take one fourth
(1/4) of the house each, and the son of the deceased would take the
remaining half.

2.2 Case Two (Cassation File No. 50489)

This case arose from another corner of Ethiopia, Southern Nations,
Nationalities and peoples” Region. In this case, a man called Haji Mohammed
Halis had two wives named W/ro Zeineba Kelifa and W /ro Kedija Siraj.
W/ro Kedija was a resident of Alaba-kolito while w/ro Zeineba was a
resident of Saudi Arabia. Following the dissolution of the marriage that
existed between her and Haji Mohammed Halis by divorce, W/ro Kedija
sued her husband at the Woreda Court of Alaba-Kolito for the division of
common property. On account of this, W/ro Zeineba applied to the Court
(which was entertaining the case) to intervene in the court proceeding as the
outcome of the decision of the court would be detrimental to her right. She
was allowed to intervene and she claimed that she was entitled to take her
share from the subject of the litigation- a house. The Woreda Court examined
the arguments and evidence presented by both the litigants.?! Then, it
decided that the intervener, W/ro Zeineba, was not entitled to any share as
the house was possessed by W /ro Kedija and that the intervener was not able
to prove that she contributed anything for the construction of the building.
Therefore, the woreda court decided that the house should be equally
divided between Haji Mohammed Halis and W /ro Kedja.

Aggrieved by the Decision of the Woreda Court, W/ro Zeineba lodged an
appeal to the Zonal High Court of Alaba for the reversal of the decision of the
lower court. However, the appellate Court rejected her appeal.22 She did not
stop there; she applied to the Cassation Bench of the Regional Supreme Court
although her case was not accepted by the Bench.20wing to the rejection of

2See W/ro Zeineba Kelifa v W/ro kedija Siraj(Civil File Number 02464, Alaba-Kolito
Woreda Court Court, unpublished, May 18, 2009).

2Gee W/ro Zeineba Kelifa v W/ro Kedija Siraj (Civil File Number 01969, Alaba Zonal
High Court, unpublished, June 12, 2009).

2Gee W/ro Zeneba Kelifa v W/ro Kedija Siraj (Civil File Number 29217,
SNNP,Federal Supreme Court, Cassation Division, unpublished, October15, 2007).

241



her case by the regional courts of all levels, W /ro Zeineba filed an application
to the Cassation Division (of the Federal Supreme Court) on November 7,
2009. The Cassation Division accepted her application and summoned W/ro
Kedija, the respondent. In her defense, the respondent maintained that W/ro
Zeineba did not establish any marital tie with Mohammed Hails and did not
contribute anything to the construction of the house. The respondent further
added that the house was built by her and Haji Mohammed Halis. By
examining the arguments presented by both parties and the documents
contained in the file, the Cassation Division established that the marriage
between W/ro Zeineba and Haji Mohammed Halis was established in 1984
E.C (around 1991/1992). On the other hand, the marriage between Haji
Mohammed and W /ro Kedija was established in 1987 E.C (around 1994/ 95).

Having realized that both the applicant and the respondent were the wives of
Haji Mohammed Halis, the Cassation Division moved to the determination of
the share of the spouses in the house under discussion. The Cassation
Division maintained that both the regional and the Federal Family laws have
registered partition of common property of spouses in the case of
monogamous marriage since the laws clearly prohibited bigamous
marriages. Despite this, the court said, bigamous marriage has been actually
practiced by the society and where a dispute in relation of partition of
common property between and/or spouses arises, court decisions should be
geared towards promoting social values.

After it entertained the arguments of the litigants, the Cassation Division
reversed the decisions of the regional courts of all levels. The Cassation
Division decided that half of the house building should go to W/ro Kedija
Siraji, who possessed the building, and the other half should be divided
between Haji Mohammed Halis and W /ro Zeineba Kalifa. From the decision
of the Cassation Division, it is possible to realize that one the wives of Ato
Haji Mohammed Hails, W/ro Kedja, was entitled to half of the common
property while the other wife, w/ro Zeineba was entitled to Y of the
common property. The husband of the ladies was also entitled to %4 of the
common property. It is also understandable that the Cassation Division of the
Federal Supreme Court negated the position it held in the case which arose
between Sadiya Ahmed and Rahima Ali. This is because in the case of Sidiya
v. Rahima, the Cassation Division decided that the wives take ¥z of the
common property while in the latter case, in the case Zeineba v. Kedija, the
Cassation Division decided that one of the wives take half of the common
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property and the other half should be divided by the husband and the other
wife 2

3.Analysis

3.1 Analysis on Case One
As I have indicated previously, the first case was decided in November 2008
in which the Cassation Division decided that half of the common property
should go to the successor of the deceased husband and the remaining half
should be equally apportioned between the surviving wives of the deceased.
The question is, however, as to why the Cassation Division adopted this
formula. Was the Cassation Division motivated by legal provisions or equity
and fairness? As can be understood from the close reading of the decision of
the Cassation Division, the court did not provide any reason as to why it
declared that half of the property should go to the successor of the deceased.
The Cassation Division simply endorsed the decision of the Woreda Court
without any analysis and reasoning. The only thing the Cassation Division
did was declaring that if it was proved that both ladies were the wives of the
deceased, the property, which was the subject of litigation, was a common

property.

Although the Ethiopian family laws have not contained provisions which can
regulate the determination of share of spouses in the case of bigamous
marriages, courts are duty-bound to resolve the issue by taking into
consideration the principle of equality before the law in general and equality
of spouses in particular. Judged in light of these constitutional and human
rights values which are cherished by national as well as international legal
instruments, the decision of the Cassation Division is not acceptable, at least

4See W/ro Sadiya Ahmed v W/ro Rahima Ali (Cassation Civil File Number 50489,
Federal Supreme Court, Cassation Division, October 04, 2010).This decision has also
be published under Decisions of the Federal Supreme Court, Cassation Division,
vol.11, pp 2-5.In relation to the holding of the Cassation Division, one is prompted to
ask the following relevant questions: Why did the Cassation Division decide in the
first case that the husband was entitled to half of the common property? Couldn’t
that be against equality before the law and spousal equality which are deeply
entrenched under the FDRE Constitution and other international human rights
instruments to which the country is a party? Did the Cassation Division have any
concrete legal basis to absolutely negate its former stand and decide that one of the
wives is entitled to half of the common property and the other wife to % of the
common property? Did the Cassation Division have any legitimate ground to decide
that the husband is entitled to % of the common property in the second case?
Couldn’t this decision be contradictory to the equality clause incorporated in the
FDRE constitution and international human rights instruments to which Ethiopia is a
party?
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to this writer. To begin with, the decision has undermined the principle of
equality before the law as it did not treat the wives of the deceased on equal
footing with the successor. Needless to say, equality before the law is
nowadays one of the cardinal constitutional principles. At the same time, it
has been embodied in the major international human rights instruments. For
example, Art. 7 of the Universal Declaration of Human Rights, the UDHR, 2
(which has become part and parcel of the Ethiopian legal system since 199126
and which serves as a guiding principle to interpret the human rights section
of the FDRE Constitution,?) states that all are equal before the law and are
entitled without discrimination to equal protection of the law. By the same
token, Art. 2(1) of the International Convention on Civil and Political Rights
(the ICCPR hereinafter) also provides that each state party to the covenant
undertakes to respect and to ensure to all individuals within its territory and
subject to its jurisdiction, the rights recognized in the covenant without
distinction on grounds of race, color, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status. What is
more, Art. 3 of the African Human Peoples’ Rights Charter declares that
every individual shall be equal before the law and shall be entitled to the
equal protection of the law.

All the above legal instruments have been part and parcel of the Ethiopia law
since Ethiopia is a party to all of them. Accordingly, the provisions of these
international legal instruments should be given due consideration by our
courts as any other legislation enacted by House of Peoples” Representatives
and regional councils. Besides, the values of the afore-mentioned instruments
have been incorporated under the FDRE constitution. For instance, Art 25 of
the FDRE Constitution provides that all persons are equal before the law and
are entitled without any discrimination to the equal protection of the law.
This same article adds that the law shall guarantee to all persons equal and
effective protection without discrimination on grounds of any sort. In
addition to incorporating values of equality before the law, Art.13(2) of the
FDRE constitution declares that all human and democratic rights enshrined

25See the full text of the UDHR, cited above at note 1.

%See the Transitional Period Charter of Ethiopia, 1991, Art.1 Proc. No.1, Neg.Gaz.
Year 50, No.1.The Charter declared in black and white that human rights
incorporated in the UDHR were transformed in to the domestic laws of Ethiopia as
of the adoption of the Charter in July 1991.

ZSee the Constitution of the Federal Democratic Republic of Ethiopia, 1995, Art.
13(2), Proc.No.1, Federal Negarit Gazeta, Year 1, No.l. See also Assefa Fisseha, “The
Concept of Separation of Powers and Its Impact on the Role of the Judiciary in Ethiopia’, in
Assefa Fiseha and Getachew Assefa,(editors), Institutionalizing Constitutionalism and
the Rule of Law: Towards Constitutional Practice in Ethiopia, Ethiopian Constitutional
Law Series, 2010,Volume 3, pp.7-53.
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in the same constitution should be interpreted in a manner conforming to the
principles of the UDHR, the ICCPR and other international instruments
adopted by Ethiopia.

Despite this, however, the Cassation Division did not reflect equality of
spouses before the law with respect to their shares when a common property
is divided among the spouses. This is because the Cassation Division
endorsed a decision of a Woreda court of Amhara Regional State which
decided that women spouses should take less than the husband. The decision
of the Woreda Court as well that of the Cassation Division have also violated
equality of spouses which has gained international as well as national
recognition. At the international level, the ICCPR, the International
Convention on Economic, Social and Cultural Rights (hereinafter the IESCR),
the Convention on the Elimination of any Form of Discrimination against
Women and the African Charter on Human and People’s Rights. In this
regard, Art. 23 (4) of the ICCPR stipulates that states parties to the convention
shall take appropriate steps to ensure the equality of rights and
responsibilities of spouses as to marriage, during marriage and at its
dissolution. To realize this international duty, Ethiopia has taken appropriate
legal and institutional a measures. Equality of spouses has been clearly
provided in the FDRE Constitution. In this connection, Art 34 (1) of the
Constitution declares that men and women have equal rights while entering
into, during marriage and at the time of dissolution of marriage. Besides,
when we closely examine the family laws of the country, both federal and
regional,?® we can realize that the equal protection of spouses is insured
irrespective of the mode of establishment of marriage- whether the marriage
is civil, religious or customary.?

In addition, Art 35 of the FDRE Constitution is entirely devoted to the
protection of the rights of women taking into consideration the fact that
women were historically disadvantaged groups of society in Ethiopia as was
the case elsewhere in the world. Accordingly,Art. 35(1) of the Constitution
states that women shall, in the enjoyment of rights and protections provided
for in the constitution, have equal rights with men and sub-article 2 of the
same article provides that women have equal rights with men in marriage as
prescribed by the constitution. In addition to these constitutional principles,

%In Ethiopia, following the Ethiopian Federal experiment in Ethiopia, there are ten
family codes, nine those of the regions and the Revised Family Code which is
applicable in Addis Ababa and Dire Dawa.
2 In Ethiopia, both at the federal and regional levels, there are three types of
celebration of marriages. These are civil, religious and customary marriage; yet the
legal effects attached to all of them are the same.

245



the family laws of the country, federal and regional, have tried to insure the
equality of spouses in entering into marriage, during marriage and after
dissolution of marriage.3® Therefore, it can be safely concluded that Ethiopia
has put in place legal instruments to ensure equality of spouses in all respects
in general and in division of marital property in particular. In other words,
that means the country has worked its best, as far as legislation is concerned,
to discharge its international obligation imposed upon it by Art. 23 of the
ICCPR.

It can also be said that Ethiopia has enacted laws which can be used as
important vehicles to domestically implement the Convention on the
Elimination of All Forms of Discrimination against Women which, inter alia,
requires all state parties condemn discrimination against women in all its
forms, agree to pursue by all appropriate means and without delay a policy
of elimination of discrimination against women. The Convention also
declares that State parties to the Convention undertake to embody the
principle of equality of men and women in their national constitutions or
other appropriate legislation with a view to eliminate any form of
discrimination against women. Moreover, State parties to the convention are
also required to establish legal protections of the rights of women on equal
basis with men and to insure, through competent tribunals, and other public
institutions the effective protection of women against discrimination. As far
as institutional protection is concerned, Ethiopia has declared in its
constitution that an independent judiciary has been established both at the
state®! and federal levels,?? which is amenable to the proper implementation
of all laws in general and laws dealing with the equality of spouses in
particular.

However, it must be borne in mind that, enacting laws and establishing
courts do not by themselves suffice to ensure the equal protection of spouses.
Equality of spouses is ensured when the courts are active enough to carefully
examine national as well as international legal provisions before they arrive
at a certain decision. Particularly much is expected from the decision of the
Cassation Division since it is empowered to interpret both federal and

%When we closely examine the regional family codes we can easily realize that they
are copies of the Revised Family Code of the Federal Government except some minor
differences.
31The federal Constitution has declared that states shall be required to establish three
levels of courts i.e. state Supreme Court, high court and first instance court. See
Art.78 (3) of the FDRE Constitution, cited above at note 27. Accordingly, all regions
of the Federation have established three tiers of courts.
2[d, see Art.78(2).See also Federal Courts Proclamation, 1996, Proc.No25, Federal
Neg.Gaz. Year 2, No.13.
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regional laws of Ethiopia and whose decision is declared to be binding on all
lower courts in Ethiopia, be it federal of regional courts.® In the case at hand,
it can be concluded that the Cassation Division tried to interpret the law to
insure that spouses receive share from the common property since the case
presented to Cassation Division was not regulated either by the Amhara
Region Family Law or the Federal Family Law. The absence of legal
provision which may directly resolve the issue at hand is attributable to the
fact that these family laws did not contemplate the appearance of bigamous
marriage since this type of marriage was outrightly prohibited by both laws.
The question, however, is how should courts of law go about determining the
share of spouses where a bigamous marriage is dissolved? The Cassation
Division has somehow resolved the problem in its decision. However, the
Cassation Division did not give any reason which pushed it to decide the
case the way it did, although the Cassation Division, as any other Court, is
required by the Ethiopian Civil Procedure Code to give reasons for its
decisions.?* Therefore, the Cassation Division of the Court should have given
reason as to why it arrived at such decision which entitled the husband more
shares than his two wives. In sum, on the basis of the reading of the decision
of the case under consideration, it can be concluded that the decision of the
Cassation Division did not address equality of spouses in taking equal shares
out of marital property. It can also be argued that the Cassation division did
not attach appropriate weight to the protection of rights of women after the
dissolution of marriage.

3.2 Analysis on Case two

As I have indicated above, the second case arose in SNNP Regional State and
it was litigated again by two women who were the wives of a man called Haji
Mohammed Halis. In this case, the Cassation Division took a position
squarely in contradiction to the one it took in the case one above. The
Cassation Division held that V2 of the house (that was the subject of litigation)
should be given to one of the wives who was in possession of the house and
the remaining half of the house be divided between the husband and the wife
who was not in possession of the house.

First of all, why did the court negate its previous stance (position) and come
to its current position? If that is the case, how can the court claim that the

3See Federal Courts Proclamation Re-amendment Proclamation, 2005, Art.2 (1),
Proc.454, Federal Neg.Gaz., Year 11, No.42.
#The Civil Procedure Code of the Empire of Ethiopia ,1965, Art.182(2), Dcree No 52,
Year 25, No.3.See also Robert Allen Sedler, Ethiopian Civil Procedure,( 1968),pp.208-
211, Serkaddis Zegeye, ‘Judgment Writing: An Overview of the Ethiopian Context’,
Ethiopian Journal of Legal Education, Volume 4,No.1,(2011 ), pp.27-49.
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interpretation of laws by the Cassation Division is instrumental to ensure
predictability of decision of courts in Ethiopia? Because the decision of the
Cassation Division did not contain any thing which hints at the alteration of
the stance of the Cassation Division, we cannot understand the reason that
pushed the Cassation Division to depart from its previous position.>

Let us now come to the analysis of the case. In this case, too, the holding of
the Cassation Division is wrong in the opinion of this writer. This is because,
as we have analyzed in relation to the previous case, the decision of the
Cassation Division jeopardized the interests of one of the wives, W/ro
Zeineba and the husband Haji Mohammed Halis while it unduly favored
W/ro Kedija who was in possession of the house. Why was W/ro Kedija
entitled to half of the spousal property? Did the fact that she was in
possession of the building give the impression to the Cassation Division that
she was entitled to take much more share than the other spouses?

When we closely read the relevant part of the decision, we can realize that
the Cassation Division was cognizant that proof was adduced at the woreda
court that she/W.ro Kedija/ had direct contribution in the construction of the
house. Nonetheless, from the decision of the Cassation Division, we cannot
understand whether or not the contribution of W/ro Kedija was exactly 50%
of the house. This is so because the Cassation Division in its decision did not
sufficiently summarize the facts of the case. Nor did it present and analyze
the type of evidence adduced at the Woreda Court which convinced it to
decide that W/ro Kedjia contributed 50% and hence she was entitled to half
of the property (the house).

Because the court did not adequately analyze and support its findings with
adequate legal reasoning, we cannot clearly grasp the rationale behind the
decision of the Cassation Division in this regard. Apparently, we can make a
wild guess that the Cassation Division was convinced that the evidence
produced by W/ro Kedija was sufficiently demonstrated that she expended
half for the construction of the house. Yet, on reading of the decision of the
Cassation Division, one can wonder as to how she proved to this effect and
what types of evidence were produced. These worries are legitimate worries
because without the proper analysis of this point, the Cassation Division
could not reach any concrete decision that would serve as a precedent for the
resolution of the same cases that will inevitably arise in the future. However,

BHowever, we know for sure that the law which amended the Federal Courts
establishment proclamation has empowered the Cassation Division to take any
positions as it wishes though the facts of the cases and the questions of law are
similar.

248



the decision of the Cassation Division under consideration will remain to be a
source of confusion and uncertainty unless it is totally altered or amended
with adequate reasons.

Nevertheless, one can imagine that the Cassation Division might be satisfied
(for the purpose of rendering the decision) that the evidence produced at the
woreda court might be weighty to show that W/ro Kedija contributed half
towards the construction of the house. Despite that, however, we cannot
appreciate the true intention of the Cassation Division as its decision has
failed to speak for itself. Therefore, we are still obliged to maintain that the
decision of the court was contrary to equality of spouses. As we have
mentioned previously, equality of spouses is an accepted international norm.
Side by side with the international norms, national laws of various countries
are also adapted to suit the requirements of international conventions which
require member states to take adequate legal and institutional measures
regarding ensuring the equality of spouses. As we have said previously,
Ethiopia has put in place legal and institutional frameworks for the purpose
of insuring spousal equality in all respects.

In Ethiopia, one cannot imagine that courts of law are not unaware of the
national as well as international commitment of the country towards insuring
gender equality in general and spousal equality in particular. Courts of law
are one of the most important organs of government which are expected to
play irreplaceable roles for the protection of fundamental rights in general
and equality of spouses in particular.®® To our dismay, however, studies
conducted so far have demonstrated that judges at the federal and state level
think that they have little or no role in interpreting the human rights
provisions of the constitution.3?However, the belief of the judges is not
acceptable because their belief is contrary to Art. 13(1) of the FDRE
Constitution which provides that all federal and state legislative, executive
and judicial organs at all levels shall have the responsibility and duty to
respect and enforce the provisions of chapter three of the constitution which
is entirely devoted to the protection of fundamental rights and freedoms.

*In our modern world, courts of law are expected to play irreplaceable roles in
protection and enforcement of fundamental human rights recognized both under
international human rights instruments as well as domestic laws. This is also true in
Ethiopia at least legally speaking. In this regard, refer to the following works:
Menberetsehay Taddesse, FA.7F4.F V7% F1V 1472+ (1999 EC), Tsegaye
Regassa, ‘Making Legal Sense of Human Rights: The [udicial Role in Protecting Human
Rights in Ethiopia,” (2009) Mizan Law Review 3(2), pp. 288-330. John Hatchard, Muna
Ndulo and Peter Slinn, Comparative Constitutionalism and Good Governance in the
Commonwealth: An Eastern and Southern African Perspective, (2004), pp. 150-183.
¥See Assefa Fisseha, cited above at note 27, pp.24-32.
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When we come to the case at hand, the stance taken by the regional courts
was very much astounding as we can understand from the decision of the
Cassation Division. The Woreda courts denied the right of one of the wives to
take her share although it was clear for them that the husband was married
to two wives. Since the stance of the Woreda Courts is very much dangerous
in the future (given the fact that similar cases will definitely arise in the
future), the Cassation Division of the Federal Supreme Court should guide
them by handing down critically analyzed and well reasoned decisions with
respect to the issue under discussion. The Cassation Division is expected to
live up to the powers conferred upon it and the expectations of the
stakeholders. However, if the decision of the Cassation Division is very much
shallow and is not well reasoned (as it is the case in the decision under
consideration), the problem of determining the share of spouses in bigamous
marriage shall remain as perplexing as it has been so far.

The Cassation Division of the Federal Supreme Court should be aware that
the issue of determining the share of a spouse in bigamous marriage has
remained to be a bothersome issue among the legal practitioners and legal
scholars and other stakeholders alike. In this regard, when I set out to
analyze and comment these cases, I held discussions with some legal experts
both from the bar and the academic circle who unreservedly forwarded
different opinions on the issue under consideration. The professionals whom
I discussed with believe that the issue under discussion is worthy of critical
examination and analysis. They maintained that the problem can finally be
alleviated by amending the family codes of the country. According to these
professionals, the problem can be resolved by the courts until the law maker
amends the law .38

3#The first legal professional I discussed with was Ato Solomon Immiru, who was a
judge before he became an attorney and consultant at law. Ato solomon told to this
writer that the problem under consideration is a serious problem worthy of close
examination and discussion. He recounted to this writer that he encountered such
problem when he was working as a judge. He said that a case was brought to his
bench where a man had two wives, one in the rural area of Gurage Zone and the
other in the city of Addis Ababa. A dispute arose among the spouses regarding
division of common properties. He gave a verdict to the effect that the common
property located in the rural areas should be divided between the husband and the
wife residing in the rural area. On the other hand, the common property located in
the urban area was to be equally divided between the husband and the wife residing
in Addis Ababa. None the less, the decision of Ato Solomon is still questionable
because his decision seems to be detrimental to the interest of the wife who was
residing in the rural area as it can be understood that common properties located in
rural areas may not be equivalent to the properties and assets existed in urban areas.
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4. Conclusions and Recommendations

The Cassation Division of the Federal Supreme Court of Ethiopia has been
entrusted with a grand duty of interpreting both federal and regional laws so
as to achieve the purpose of uniform application of laws and insuring
predictability of decisions in Ethiopia. Accordingly, decisions rendered by
the Cassation Division, with not less than five judges, are taken as precedents
which are binding on federal as well regional courts of all levels.

Coming directly to the cases I have analyzed, the Cassation Division has tried
to determine the share of the spouses out of the common property in both
cases. In case one, the Cassation Division merely approved the decision of
Debarq Woreda Court which (the latter) decided that half of the house
should go to the successor of the deceased who was the husband of W/ro
Sadiya and W/ro Rahima. On the other hand, the wives were compelled to

At any rate, how can we say that the wife residing in rural area is not entitled to
share from the properties located in urban areas? Besides, | conferred with Ato
Yoseph Aemero, who was formerly a judge, currently an attorney and consultant at
law. Ato Yosph believes that when courts of law are confronted with the issue of
determining the share of spouses in a bigamous marriage, they should give decision
to the effect that all spouses should get equal share from the common property. He
maintained that we have to be cautious not jeopardize the interest of the first wife.
The problem is, however, sometimes the first wife may not know that her husband
has a second wife for that matter, even the second wife may not know that her
husband is tied to another wife by marriage. In those situations, it may not be
possible to avoid the merger of common properties of the spouses. The other legal
professional who gave me his opinion in connection to the problem I am dealing
with was Professor Tilahun Teshuma of Addis Ababa University. Professor Tilahun
maintained that the problem of hand should be resolve by amending the family lows
of the country. However, he warned that when we amend the law to alleviate this
problem we should not undermine the importance of polygamous marriage which is
recognized by the federal family code and the codes of the reigns. At any rate
according to Ato Tilahun, where a lady married to a man with full knowledge that
the man has another wife the second wife should not be entitled to equal share from
the common property since one should not benefit from one’s illegal out. She should
take a share from the share of the husband, according to Professor Tilahun. However,
professor Tilahun said that if the common properties are acquired by the industry
and labor of all the spouses, the spouses can have equal share of the common
property. Can the stances taken by professor Tilahun alleviate the problem at hand?
Should a woman who married a man knowing that he was married to another wife
be denied the right to share from the common property? What if her contribution
towards the common property was more substantial than the contribution made by
the first wife and the husband?
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share only half of the property. Nonetheless, the Cassation Division did not
put forward any reason as to why it affirmed the decision of the Woreda
Court.

In the second case, the Cassation Division took a different stance and decided
that one of the wives, who allegedly contributed half of the house, should
take that half and the other wife and the husband should divide the
remaining half between themselves which means that each would receive
one fourth of the property. In this case, too, the decision of the Cassation
Division is not true to life. Rather it is susceptible to serious criticisms as it
failed to contain reasonably satisfactory justifications which led the Cassation
Division to arrive at such conclusion. On the basis of the bare reading of the
decisions of both the woreda courts and that of the Cassation Division, one
cannot help but conclude that the decisions are contrary to equality before
the law and equality of spouses which have gained relevant places both
under national laws and international human rights instruments.

One may, however, positively think that the courts could not give such
outrageous decisions without having a concrete factual background. But
unless we can read this factual background particularly from the decision of
the Cassation Division, it cannot be good to put forward mere conjectures
that will be detrimental to the development of the jurisprudence in this
regard. Instead, our courts should be criticized and at the same time
encouraged to write well reasoned and critically analyzed decisions. In other
words, the Cassation Division of the Federal Supreme Court of Ethiopia
should be gently informed that it is its constitutional duty to give well-
thought decisions with sufficient analysis and reasons. This is so because its
decisions are important tools for the uniformity and predictability of
decisions in Ethiopia which was the intention and aspiration of the Ethiopian
law-maker when it (the law-maker) conferred the power on the Cassation
Division to lay down precedents.

If neither the law nor the decision of the Cassation Division is sufficient to
deal with the problem of determining the share of spouses in bigamous
marriage, what is the way out? Should we leave the lower courts to decide
the share of the spouses on case by case basis? Should we expect the
Cassation Division to come up with a better formula than it has provided so
far? Or will it be better if we amend our family laws, both regional and
federal, with a view to incorporating legal provisions which will clearly and
sufficiently regulate the share of spouses in bigamous marriages? This writer
recommends two alternatives. The first one is that the Cassation Division of
the Federal Supreme Court, which has been empowered to give decisions
binding on all courts of Ethiopia, should give a well analyzed decision on
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how to determine the share of spouses in the case of bigamous marriages. To
this end, the Cassation Division may conduct a legal research which helps it
deal with the issue as satisfactorily as possible. In any case, the decision of the
Cassation Division should be well- thought, detailed and critically reasoned
so that it will serve as an accurate precedent for the proper decision of similar
cases that will arise in the future. The other alternative is to amend the family
codes so that the problem can adequately be resolved. When we amend the
law, we have to bear in mind that we must not lose sight of the values of
monogamous marriage and that we have to be careful to balance the equality
of spouse during the distribution of the common property. To be more
specific, unless there is a contrary proof which unequivocally shows that one
of the spouses is entitled to more shares from the common property, all
spouses should take equal share from the common property.
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eTST TLENTY mnT Bad NINANT TH 11989 9.9° 7209 ML aNan oo/Nt¥3
NG nd@ tRLH NMELT ML mowdt (tax base) AINTSE YO @EI® ML het++t
(tax gap) N&4S 1@ AMA CULHTmY CntIp godtReCy CINC mowet AT
2RLAJA A edNa 42570 A/LFE WYSedor FOCT INC: Y MPPLE Am-T
AFy9e $rae Ca%N 6NN oatSEC ILPT R/MLE /edemm 405%0 MG/ NLRin
MPTS FI°n Aanamy AC FSa:: MY mwlt9 Aapam?y oo/l Ch/h &N
et 8LCY M. N@-RAS 4enNaN 27%5a::0°MIC hett WAt Aafadl 007NmS
WO TANAN MA@ €4IC mmy mhhd PAD ARYT Ym-::

opgoya NPHIm 2004 9.9° N4LR4A PouEgudP BA% &/AYT oy 9UeN 105
emyED Tt NG ehn YRR FEET weFQ L750::

4 Nameal ML MANPm AVART NAMT NEHNT 11983 9.9v Egor HeelT PAm
R et POYTICANSIS 09NCE FRCT CAmMT WLYPEPF  (Reform Measures)
fna teCTm PMmAR STm/ AY°YA Amin Abdella and John clifford ;The impact of
tax reform on private sector development ; November 2011; ppl
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CtmHIND $TC A AL avav.f ov¥ilPo TP 12T €PC
almond, %YE wWOPIA Agum HILMEFA LHpuSa::

NHY powét CHY Rbd& mowet? Tidt NP OHmoe %4t Fha RANY
MHY 1A "L2n%" mege "ot h.d. L2075 N0 Emewa/ nmamt 185 IC
NteeH eam PmIEA hALITI0 Aemoel nhE CULFAS ALAIC @7y eHndt
T8e VT APTA WI1L09FA 8FmSa::

2 haomam T OC OM+2PH LA P@IEN TMPEYTF Mtmoant Nhi
ecEge Na&n AN0 N1F +mhS ONsm CmEA hh DAL TH NAPYe &S
Noudn’ +E9°C ECE eramNFa FS€T 0n AU (ChF FREXI0 [RCHE A8
wPSTm eUYr adtWANl CULEMSHC Ym-:: NAYID etmme mat  Fhn

toHIN,  Jha hde  CCERT AT P24 QAVNET  wdaTmy:
weHEFFmY: 2240% Nmuamt hadit a2 Oeh4gom Fmy CLtAN AAATS
Pe BANPETFY NoAL hoiEA hAdIT ATSald eUSFmY  TYHE
WILPRCTS  Pe2hAdy® hwPy: PhChet NUS N0Y7N #7822 AMAFA LYY
RhE MHIEYT anddA:

nHY Mmoye Bhd CHHIEm Bhdm- NHCHC thé e CIPMT@YS NFA-T @AT
term etmantfoy  AmitS FACF powet N09R47F nHAQ JC NtEPeH

Ale Natm PU7? Naoe-PfPY JCO° NovmPets NrC ML smet COLFoets
PRLETT AwLCS ARAEET NMUAS CATAINT AAmMT Uit oowdt N09ELT
naty Aoy tE@Y ChChC NYéd aooe8tS €MIC &Y And9T, CPI@T fima

hYN® AT U4 B28a I BFouSd:: U PeLANLo DA
ALWPT (LA jo-:: (hd90o0-9° YL PoLeIPov- CITCHY° AT
TN TACTF AFCL: NTTT A OPST APTYPa ARG APAN4%
Lhg PUT AL LLIA:: (HY 41L9° ov$ Ten1é ANTPOA
MGl BTFAAN AN LFavGi::

S NHY &hE "R "UAD $a CthF. RAMYY NIF e Pgoaht Yme:fioed P
AP Fm NAIC 100.000.00 ®AN 500,000.80 CUr PL¢E "a" MIC née¥F O+L7
AiiC Fha 2en% NP em NOUYHO9R AF4.mdove LalPNVTPA:: LI W&
MHY Rhb @AT "LE407%" 009AM  $A WIHY MIC N4eF emamty 20 o f9°
N5 TFa-9° 13 A0 L0%F o, P7L0mT7 KLAET heomantye:

S naPY ntM eHmT¢ wAT Fhh L2075 noamt 1RF IC BTHPPH emYEA ha
tuACHNIFm O+&4enFmS MhChE A2 oo TFRETIC H38n ahdm nmid TC1t
4wt IC nesim meet +TTYHLD: BULe- ALA9° hrAe 2C Ntg2L20l
NLAVY Pooa) 152 NbLl-A mPAL &CL LT L20% hChC ALL0T

0Fdet Pgem ALI°DA::
T ghim aM¢ TRE NMUSC WL 2004 9.9° mlepmda h2 MINSAT TH LU

TTYHIA::
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2. hn Fhh OIEF IMPAa
2.1 &0 49

etmols BAtT Fhh APE . 285/94 1S WAHLPF /mHY N1A KILCILI@
"HPA" 1M LmdAd/ POUmege-t o "Fhav COADT AFY NaaT CIC
hFE AL TP vCT emAm FATC T AL mAN:® NHY sowet NHY
Rb& TAT @T ePat amPeiuy AYZITT ANQ "ML nWAm Fa Lad
"FhA" PAMY Pa AF HIMPoIAT:® NATICE "eFhh @IEA" nma
PImet emIEa ALYHT NAYIAHS NAMHSE tax offence, tax non compliance,
tax evasion, tax crime tax fraud @i+ ROQ Emean:: AYoYA Naha d-@ 2hiié
¢Ham Oh ooHIN FAt COUmegum FA tax evasion CMAMTY AT BY P
tax fraud ANA RILTLFAI0 270494::!°

tmyEn 42T @eYe PmIER 9URAl (category of crime) ATALE N EUL méI°
mrdFe emyEn BHT 17 tooWye ym: NamPAL Fhh néEF ANt
ANGAS N9Ymre: mes® nedts mTy Heanan M, APECT POULINTEY AT
etmny €MIC A8YT AYRYAF OIN, CMICT PALT Fhht tmUYS BAT Fhdd
oHt D47 NteY7Ie mwplt Aot afmhdd: ANTTY@MP: ¢TI0 oBhdAC
8% meye Iy Novd MET® Nnda aNTINF@P:CIIC mml8 NHYYT f1e
WHeTE MEY AYEFY TTNCAC ¢ MICY AIAD Ada TPIT 0IPA ALL+ent
Fhh adindl @it rhd @3¥EA-F N00Q EBméa::niHy NtmoeI® nrhan JC
0tOPH mlEPYY N Atmat 1H mAd HATIELTIY PmIEA ALY
fnennta exan::!

€ NAYILHE tax eMAm Fa PTHE  Fhha eOUNAm  (direct tax) WS PTHE
ealFy@m-i(indirect tax) @MIC ALYTT CMIAR Fa ym:: BaEY €Fhd ARYTR
NouNeT NATICE ¢ T+E Fhh AP ATPYA €112 FCE "MIL" COAm P TPY°
AL Amd RYETmMUYZ KAt Fhn Aanm TS Aalie MIC 290 "Fhht e0YAm
P00 TP AL Pa:: pAFIe "HIC" MAm FA TS MICT eMguant Al
"Fh" 27 ¢THE LAlFY LY eWgmant Yo ACAA POt PG AS
Jha ALTtT (LU ovAh e1H04d.0 AoPr PATEXL NALPTF AG
koo QANANT TPI°T 2003 2.9° #OWICL CMNC KG Fhh ACAT
(LI P FATTT LESAS N7LA CoOn PatooaT PN coe&méf ACHC
pgavptybd::
ngeYya @7 “MIC “income tax“ APE /aPE €. 286/94 "MIC" CUAERT PD
Emeoa:eMPES 199¢h lanamy 09¢em e aPE 27 "Fha" eMAmY P
em+euyd/ RPE . 587/2000 61+R 2/1/ Bowanta::
Bryan Garner; Black’s law dictionary;8" ed. pp 1501
- agouyp PMIC gudEY Py A BTELA N9A Uthan ThYR «oulBEm emém
Noedidt ougldT 0°RTeT INJOTEHE AL OINsm oue® NouTé+ 419 Yo A%DE
At U? N6 faév-t ALRAS 0Ma Qoonang TAT ALEH Ph9° L o-4C
Nage? Py 9PAhC AATY Bhdm NFA4-F t49em HE99mA/N2004 2.99/:0A.AF
11T APAK? NAa-OFe-0f htHLHST P00 o 7P AT 2C ¢ PH ha
+oo0CA ?t+Pm- AT8A av (B P LatA. A°AA,
http://www.ato.gov.au/corporate/content.aspx?Doc=/content/0

0322716.htm 0z 13/2004 A.9°: ¢3¢
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aTHYY A4 e @IEd AfCF mumn® RYETIHIF momiye +Ad meye
e 0IEQ ASCT mmAZImEy eERMAME FRE fIF AeCT mErng
NRMICF OMIC 7TANP@IEA TAICHTT ML 1837 OnNC MU (culture
of tax obligation Compliance)! ¥t A'MIC A8 wi8hm CT7Ht momIs"
At MiFPY A8 etmwlt Y@

APYA NAPHCATES %87 Amgo end m3€a Aty Natel Nmeaa Pam
Wiln rnn T4HFY CRTMNAL 782 AF ASCT oumng j@:: NETLLNYO
2@ HA eMIC 185 TATY WILABHCATE NEPFY90 meEthllhl Covmne
Wilp J-Pa: em3iga 188 nFge 7148 MY NAmd 0974t PUA-l v
e Ctmwit o7 AAQT PolA Yo BY PoFEA UVALYTE (IHY
ANTAONA A2 AFR.0004 T PHLA0T 901 8T C4hn 415 /B89 NNULM
NG 7390 e Ao oL9C Qdov-f PAVT O@- (PAA L&A1
VALYET Afo-d £TAA AOA POLTANT dAAPY erhh NAmmPPF
NRP4 NFATHIT: NAMne: @eye e+aee AteaTI0: antiS AwdLy NP7
ans &imNt AUttt adfov e¥an e dAvLFmy @ AHY eH1YW 108
NFy 33 Py Hn- 0092A90 €184 Tat (clear violation of actually known legal
g;ti)“nggunl:m e Mpes natedmm NdteC e4hh I8N hadit &7185C

AA (A W1E-T7 Po1PaF €400 o7EA hd (taoopht PmIED
MY Midt Fhh Covhdn @EY? €rhn 124 Comomty MU AISAALC
DATLEECT NTag BY AU HEHS fm N8 N9FAANT ULEaNl PmER
hdIT GIRSC 0922015 NHY cowl 90 np WaemT: H0 Y@ M990 €09ndnd

oo POF [RS::

2 mynt nmeets nitE  wIRUST nant Taad wAIEPIS noyyant @M,
goy@mY eme7¥m M, - n6HE Y ANES CMIC Nde AR emSim  TTVIN(
dependency) H¥ 15 BIFSA::

3 David f williams; Tax and corporate social responsibility; discussion paper; sept;2007

4" Definition of tax evasion; an affirmative act ; http:11len.m. wikipedi. org. A7IM%
6/2004 9.9° 3%33%::fFha QAov- PP (oA 913041 €Jhh U7
QWAoo 22T AN 710 hn ASACTF RS P00 AhSLatT
ot $Fo-::

B pgoyp PINPIS FIOLh Napamy o/hT €INAS Nalkr 1H mNd Oy €41 Nhow-f
ey A9t WYSAm ABM&E TARNFA/hov WILMen NAAdNT Katmeaye:: hHw
Ot 7¢ AAA NIC U2 AL 070 PETT °CPC 272041 PALN
AN RLACAH T PV $0AL oo9Pé At FLA AT (b 3/2004 %.9°
AFteom PTAC BN MMt PA oo lP 10 15 AL “NRTL (kA
OAF VIC w2 Fhh RS MMIC Peohdd QWA PATa-9" P7LA
LR T o +mPAA::
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teéim 279 ooyt ALY eonmy HIC NEthALC gomed #eFa ML
n4eT NS T4TF YESC nmiEn tmPe MELT AL néeye:
NOOYINEIR I AMIC ARTTIU COYNE KL LA NMA PMYndnd Attt

N5 NTHIC N4e N Bam P4F A9PY emIER hadyt @L9° e73HA
Pt G2 Yy edmt gumy AmMYP NEAS WS nOAmm hUtt oLde

P41 IC AY90C toommy PAlFy: A18YE IHIT ebmt pomY RCEED
BNoeH)T CUPRCHh aalky $mE nNE ymF CHIC 4R NPT ans Cwimy
AUHTI0 AmIUS ATYAHOYC Q098¢ Tm Td"l‘ ats 1@ CUA d&F NIC
née Nea w180 TSHF emeogn.::T

NNC ANYN@I° Nnd C@IEQ KCIPE Coumlim CMNT09495 Coodem KLIOR
WiE WILoenE HCIPE Ketmne fa ALLAYY NUYA CULPLAl pondndP An::'t
NCrr9e eFhn &F¥FY mi€a £3J31P%F M4t afl A atooant am 0°4IC
148 N %0+dBm Pam AUHYT /Chmd TS 0T ANS AUttt U
PmIEQ ha BoodltAT NNa 9939 ntmPeit 2e5a e mwToet A EFAYD::
Napamy oo/t BYY mondndP e P¢CAm nHY AY9C  NovmoAnts
"Ma81878 F4hn T4t A2 Po7fA hh amalt Nd NChF; HMIC héd2
ANARS APm BFa LT By WA omIEa hh Weoonlty Patm NTET
T2¢Y A2 NF 1@ N9 AdtanN Boohdd:: NGMFAL 17 NFhh 182 0mIEAR
hh Coomed AU NG U9T4YT AC e0guwlti CMIC 14T BAMAS
e 19t eogeam: RerE+Y YAmS héS LTS mlUFY AANT eMOm
ahtand Nood'ne Anoer2P%S NC 7Tk AD@MPT Na o100t A2 e+esant
ouwl it e hyl 1@

2.2 O4hh @1EQ WEFFY
ernn BEN NOYEA ALY AooSeN MANMHE@ Nouylnt CADSOY, TPI0 AL
eo9Za90 miEA +eCF PMmedl Ym::NoiEn hF Aae9e ¢rmeNm NHY
AonBRAl ym::® CMIC mIEQ powet CULPLCTIm N@YED &AF AL ntLYTHY
@€ 0+moe® Ntnfe e APEYFS LT A8 VTR emEa
hadit 0ULeANTR: BIILPTFT TYPL ym:: ONML “MIC APEeHCY AL Fhn
APEIetmos  wht Fhh APE NChd P@€Aa CJ1PFY GHPA::RIHY
Y19 mPaa rhn @3€A-F N0LA Aoolft CO0FA STar:: CHmoye wnt
Fan APET NF aooant APE DEa RIIIPEY "emIEN TLHET N0Yn
Con NhGR 12 A2 HCHZTFPA:: NHY oowldt BY h&a ntm®™e sat Fhn IC

6 oy adtYAN TN FMAIT emIvLa:: NDYEA AZZNAN ALLLT N6TE TIHA
wPmoe enahNtY mEI° eNNEhACST M @LIT OICE L0 WILein
NNOY.BECT: AwdtSF OUNM CTAPe TPUYTPIOY RV ¢k NAMLPOCT]: Wi s
$IYYT A LATTA AATLYIA TIPE Q0ULAT ACIE Y@ NO9A enind fin /Qioyn
mng U3 BhME BYY ALYt antand mATm NAoe-PPF munnd A7S 1m::

7 agoup /00y KS &Y Mptmd t.e. 7% 39

B PFS F9h ManamT  wo/ft CEALKY TCIL9PT JHmMS mad HINPY age
ey antand NHRJIJICS findt eMYIC ym-::

01996 9.9° CATCRP LACAT LPhLAPE 4TFah PmIEA &7 THY N1a
"em3Ea 4T N4 NF Emevin: NooyIat CAPSMS OTYHA THRIME qe
emg/gne @IENT NOYA Otmenmy hEd Cmuantd:

2 pgoypn em/th/d. ATPR 3491350 WS 351 SoeAnta::
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Nt+eeH 993 48%F 1T w1209 0pdm: W1y A78MemS 0miEa +WTE
ARYETS  eadTHE emiEa TYTE Adm OOLFA WYY WIeUFF AHCHC
LY1%a:: 2YYT €N otAns emIEAS mdm &Py H1emtans o$mE
falky  hChé 009gudm  Noi8n% mdm ACAT AT /Ay 0A
"em/m/ /PR NN emebya/mpdt Y@

CHY APE DREAR Q@S CHU- APE A0 WIRUY COLdmim APE ®TL
609/2001 +m©s PmIEA £171PFY EHa: NHY oowlt MEGem LlA%
nowamt 183 JCS NHPT ooHILP mYLP AmPeye IC NHLPH IOF ACYT
TC MDIEA  KIL0LeAMEPS KW1MY AmMOE HILOLFA  2717%A::  NHY
owe T 09YE@I® Atak. etooHIn CHIC 142 NIEE N1A M Pmy L4n%
noAm N@IEa 572Mmes 2173a::

2Y 187 ¢tmam CAPT geouHIMLY oWl P NUmebooS N0 Eemeon
THINPF AL 1@ 8UY 13 F@y nataom Mo Emedn::2? NHY mwlt
PILPTS 19ULHh Madamy 0/ /aHY Nha "0/A°T" 9940 EmeYd/ PmyEa
anh &lmowlt ACYF INN¥S RCLEFT HACERTPR:: &UY° NhChC AR P
¢ridFm n&tE PPF ha¥ L750:: N4 48 aat eran dFF D&t endt
etidt ernn ATIC P@miEA e3J1PFY BHm OINC MUFYIC KILTFIULh
OIERT emYEQ ha NAHT OtmwltnFm 01 noolPy amémé Yo NH7Y
o B mwdt 11996 .90 ALt NMICS Fhh TRE A8 Q4N emIEA hih
eng: ll’l-ﬂ“f;h T8¢F 17 NCnF @ 8D ho¥s GLEY ANdLq0 N1996 9.9
1419 jld::

Otmue hnt Fhh 240% PNT 01LLP 0ULLAT AELATY:: NouYd Pm
Crtoo CHMOY, &0t Fhh 0% POUITY  Ndovant 1Y @2 HCHC FREF

2L AP ¢, 285/94 6IPR 48 Lovnnta::

2 phmu9e WAt Fhh /O9AH8/APE €. 609/2001 KPR S0/0/ wG APE . 285/94
HTPR 48 15 CHUY AT 9440 CY@Y 'OHmMUYS AAt FhAT NPC AR AIPR
MEHIEm APE et Ol ATC mulam: Padtou 1R 42 Laupnta:: LY
eOILA R N1R OFhh dF 9OVT ME (source document) TRLTF CMEDAL Ym:
emIgn £131PFY Mtmant 1Y PUMNL4L AYS HOHC FREFT CPH hEEAYU::

3 fdhh FRET AR Ctmwlt CmIEA Bt NAmSLTFm BhLm m0lE MY
foFage:: fimémé @ OHNAMY Bhim APTETFD PaFn TRCF AS4 B¥An
N9A %99yt AF 1m:: ahdm ACHI® LH NMIC AT 48 nadt no¥F nat -1coy
d/mpen IC 12470 23399 @Rt wdh 1996 9.9° Bin emI€a hh Nnoudlf
WIRMeme 7a8@nFa:: Nrtovoe CELE AT @YLPF AL9° Orhh mIEN FRE
AnJmoom-yo::

% epgqog 03Y%LH NANAMY NFI¢h @DIEAT AL Wen IPComd NOYLLT fdn
0/h emIEA hn LoowCt WNC:: epeqm TIHAN MintC MBI IC mhT N
apamy 1% 04 0/ GAIMNCmIC:ATSTL L PJ-hh o7EN 4L AY°?
Qo eNFa 0V KT LI P9LA ROTLPeT LATTIA PANT VICT APL
AFLe9° PTAP Yo APAA Nha-TeAf P0C b0 Aéd ha
LooOCHA(MAL (100 +.2PC 11 AL PraPdoT? Vi 10
ASKY...M:: (QAPHCATL L9297 (10/U2 ov/k @-OT KREI8H4 ovd°l P
PHPPlo  PULLTF ARG P4 Phe hEA  hh Lom(CTA::
(http:/ynamtax.co.uk/abouttax/tax
prosecution.php/3/18/tax.prosecutions/
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N NFFY N4t Mm¥eem 9%t @b CTIHL mPH ANTLEALAT BUTE
aemntam NGTE wroonndny::

3. MAfPT ooouHTNLP mubil? 9ot

NHeT mwmHILe YylP Cgomey® 1877 02177m eMLHTCF 99nhl At
23 PAPT guonHINS Wi P Wnt 907 M9at w18y FCTHIT ATHFA: NHY
mwet CRPT moHINe suys® Mat eTe TIHAN owopnHINLE puté P (cash
register machine) MBY® CHPT YRT wu¥e P (Point of Sales Machine) 1@+ M99t
23 FLHEFA 2 0T TIHA muonHINLE WS CHeT YRT mWLP 9Iat 9O
Mt &IRPI9Y RCFIC AATETPA: NHY mowet NPT uouHTILE ouve?
NAeT pueNE L2a% 99th Clidm¥y mes a7a1n-t+3 HeT ool IS
N9 AAF eUFd Marmiy 0LenmF AanhtCih HR TL149° @URRL%
£ tTmeuht AACKRT €HeJ)Tm TC149° eumebyo: @meyr +mms +Mét

NMNSmY C09.LnFA TMUYL APT0 PAM UYLE Y@::*P

Y gowie YIRPF Ntagefm Gid ameoedlt nilcm CALT oomHTNF
UYL P  (Cash register Machine) m%é 9%  @afa:: PWABAT ovAlS T
Ph10t9° eFhh Gnddat Ntomant fndAl oeedE CANmS NIIoNAT CoudS
mganage JC eat1sy Mooy Y@:: CooWe Pmt CHTS Aadddfl Atooant
mYyeem hJP A5 WiISam eMdmem NAPLAYT ntouHIn APLNPF
e+MS et Immm Py AlJIT O NF @ Nthing oWl SibTm wYHY
oW 0PF KILMmMINTED AETPC ALYTE nhYl APPHS ChIPFT ANTSECT
(Stock management) AUPMMLS AMIC B APANA naTm CEhiea-E NPt
A19C OrAPR Q2BS TAT AATm:: AHY cowet9° NadamT oo/t Poma@y
mhéCT ATATE NadsNit CHouHINS ®IRYY wedel 20 DT &YDIC
"fidsNPFT MY CCETF i QAP At 20e MIC 042
sy AMT AmP® CUUNe- AAHLY QAPL0TT bt
+Ee1 NAF joe:: LUT AATTILLD PUD AaPEYTTT APLANTA
LTAA::

4. Otmms KAt Fhh tooldn, 1RFPF

e/n  emamt 187+ anfm Ota.d e LT /iy 111PA
T HI0LPTF 1720 P72.adh/ M-aT P1héA §Fa:: FAICED hEQ
Yoy Omboe ALY FAHSm hEQ 27190 mYlPmy eoyempnr NelnT
AF AT eenSmy STm: CHPT mmHILE mYe? ammese 185
eantm MIC néeF WY WICKr PMACm NeE powlt WEEY eTIHAS
ADPST, AT URLAEC NOLPEM@ gooud P gowdt Yo::Y MHY mwlt9® fond P
fem¥w NAIC 500,000.80 /a9%ht out fY AC/ NAE nEF CMHIC hLEF
Ntmme  HHafe IH  Nom ool PP%  goydirt  BRdoomytT:  NANYT:

3 g3 ®TL 139/99 AR 2 D ATPR 112 WS 6 4R OFRITRMY @FRL19U
e31PF myvs Nl Lguantad::

% oy muYeP nrhha eoueE Meha IC YR eanm 1J8PF b, GPE
nommt N1994 9.9° N4TI° eméoefit Ciidm ouWeP Ym:: NANHED TAad
vttt F AAFEYEY P opomT AFF ORCFC meAct aTCWCRTtT emdouit
NC:: :

7 pae NWAF@A €. 25 AL eimeamy L0 AYPR 3 Booanta::
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Nmyoet: NEgua o9ndda’ NAARTCLOAY mHt HCE @ratie MIC néet
ntmme ant Fhh 142¥t WIS mH TRCAN::E

NChd hICF #12+2470%° (M NEPE Qooiidy 148 €RPT oomy ouwlt
2207 Y NLFLYYT PAtmHIY 17 AR HO4Fm AfYTT NS DFFm
ot "hYet €184 touHIL, IR FLCTPA:ALIT NHY muah aRtnd
2T50::  fmd e AemFm AC 500,00.00 CU9LUA MIC N4CF AtMUISE Bt
Fhit 142t omwHTA e¥an:: RAHSH THEF@/ MG Tm/ ntmole ant
Fhh THILPT IC Oy 1JRPF endatt +.h.. AMaman eI ATImELE
e entate  weAtmI®  tooHIN 'llll"r natky  etmenm  CHET  oomy
YessTw ¢tmlIn fitr::

ntmoes WAt Fhh néd Ryt ("I‘mlll'"l MIC N4 e eln% AAT CULINES
YoMy AMPI® eONm NHZPR YEry Ak efdmm 1RFPFT ARAIC
founta jm:: HY gewdt etouiik TG N4eEF Noowli et emuntat Uat
123PF ACATm:: ATHVI°:
1. 240% m8°my Conpmts®
2. NaFIRI8 YN IH @hT AURY AHIC ANTLE A00AMT
NYpd SF@::

NHY Ntmugsc nAPT mo¥eP amF+y® IC NHLPHIT “MIC nde NNaham?y
m/LF NTPRm @m KIREMEIR TS WIRPARCTINAmT AL TH ethih
gCme #12.00L07 mHt 1RF anlt: tmPUPTF AIHUY 18FPF natam
Antantm e0ta emiEaS CEtrhfhl AaditF N A8 +27177194::Y
CEThARL Sadyt CHY Rb&  mowldP  thdt  dAdEY  C9VTmeAn @
feeage::emI8a Sadity Ntagye L0 @R fmr Adoodmty Atmant
2AmT PmIEA ALY 1Y TR wrooAnFNY::

4.1 207 Pmuhmt 1R F

ToHILPY o @eye A7Q° 1T ATHE nm L20Y  oonmt 187 AnATme::
2y 183 e Tam APE $TC 285/94 PAdAm APE &TL 609/2001 6YPR
10/1/"... ptm®¢s &t Fhh CHooHING Fhh 0ONLANT THIET QU P &
fm 220 @A.°Pmr ouamt AANT" NUIAT C2373a:: BV 27301 naVINHG D
T JC oomis YT fam Coonad::m8R Parr CMAMY CATICE PA C to
simeltanously issue” NA ++CFMA:: CaYIAHSD TCFI® "64C euamt
"emAmY PATYLE FCLTHIY 00Ymuant Ym:: Noolfr9° NAMICEm &)1 oowlt
ATITm 2207 AAT 00 70@ 73HIMY &72hnda wl Par oulfy AT OO AP
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