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SUPREME IMPERIAL COURT
Addis Ababa, Div. No. 6

@M Afenegus Kegnazmatch Tassew Ayele
Ato Gebre Michael Wolde Tinsae
Ato Kebede Habte Mariam

TAFFA SEGN v. THE IMPERIAL HIGHWAY AUTHORITY*
Civit Appeal No. 1291/56

Property—Expropriation—Compensation—Rev. Const. Art. 43—Civ. C. Arts. 397, 1130, 1149,
1184, 1204, 1450, 1463, 1464, 1466, 1470, 1474, 1477-79, 3347—Civ. Proc. C. Arts. 1, 182,
211, 345, 348, 463—Highway Authority Proc. of 1951—Corrigendum No. 33 ’

Natural resources—Sub-surface stone—Civ. C. Art. 1209,

On appeal from a judgment of the High Court denying compensation to the appeliant for
sand, gravel and rock removed from appellant’s land by the respondent, denying compensation to
the appellant for interference with the surface of appellant’s land by respondent and fixing the
amount of compensation for trees cut oo appellant’s lfand by the respoadent.

Held: Judgment reversed.

1. Where rock or other property derived from privately-owned land is required by a govern-
ment agency the procedure laid down for expropriation by the Revised Constitution and the Civil
Code must be followed and compensation must be paid.

2. The expropriation provisions of the Highway Auathority Proclamation of 1951 have been
repealed by Article 3347 of the Civil Code.

3. Where trees on privately-owned land are cut by a government agency, compensation shall
be paid on the basis of their ultimate valus rather than thsiv valus at the tim: of cutting,

4. Where a government agency piles rock and sand on privately-owned agricultural land, com-
pensation must be paid on the basis of what that land would have produced in the absence
of the rock and sand.

JUDGMENT

This case was first instituted by the present appeilant who claimed compensa-
tion for certain properties. The appellant alleged that the respondent entered on
his land and took or destroyed the following properties: over a thousand ecucalyptus
trees with an estimated value of E $ 1,000, gravel estimated at E $ 40,000, and sand
and coarse rock dug from the land valued at E $ 30,000. He claimed a total of
E $ 80,000 as compensation for the above.

The attorney for the respondent, in his first objection to the suit, challenged
the amount of compensation claimed by the appellant. Consequently the court ordered
that the amount be assessed by elders under the supervision of the District

* Ed. Note — For comment on soms of the matters considered in this judgment, see H. Dunning,
«Pyblic-Private Conflicts over Sub-surface Stone in Ethiopia,” below at page 449.
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Governor. Accordingly the elders assessed the damage in the following manner: the
value of the eucalyptus trees was estimated at E $ 945; in addition they found that
10 “kunas” of “teff” and 10 “kunas” of barley were destroyed.

In his second objection the attormey for the respondent argued that the appel-
lant should prove that he owns the properties in question and evidence wés K pro-
duced to that effect. After this the plaintiff, the present appellant, requested that
the value of the rocks removed from his land be assessed, as this ‘was mnot includ-
ed in the elders’ assessment. The court accepted the request and ordered that elders
assess the value of the rocks, as the engineer of the Ministry of Public Works was
not available. The elders could not carry out their task because of the nature of
the place from where the tock was dug. They also could not assess, the value of
the trees because they did not find any indication as to the numiber of trees cut.

At this stage of the proceedings the attorney for the respondent, in 'his final
statement of defence, argued that the plaintifi’s action should be dismissed because
Proclamation No. 115 of 1951 and Corrigendum No. 35 provide that the Imperial
Highway Authority should neither assess the value of nor pay compensation for
rocks it removes from peoples’ land.

_ In spite of the fact that the present appellant . cited Asticles 1477, 1478 and
1479 of the Civil Code to counter the Proclamation invoked by the present res-’
pondent, the judgment of the High Court reads as follows: “We find the plaintiff’s
contention that he was deprived of his crops and trees legitimate. However, we do
not accept his claim that the defendant removed rocks from his land and thereby
caused damage to the land.” In the light of the above the High Court fixed the
amount of compensation to be paid to the plaintiff at E $960. E $ 945 was compensa-
tion for the eucalyptus trees and the remaining B $ 15 for the barley and teff. In
addition the Court ordered that the defendant pay the plaintiff E § 200 for costs.

This appeal is taken from the above judgment.
In his memorandum of appeal, the appellant requested the following:
a) That the value of the rocks dug out from his land be assessed;

b) He argues that the eucalyptus trees could have been a source of income for
80 years and since he was compensated for one year’s income only, he
claims that he be compensated for the income he. would have received
during the rest of the years. He also requests that the number of the frees
felled be determined.

¢) Finaily he requests that the respondent be ordered to pay remt for the land
in accordance with Articles 1477, 1478 and 1479 of the Civil Code because
the respondent piled and left “ground” rocks and sand on his land.

In its reply to the memorandum of appeal the respondent referred to the
Proclamation it cited in the High Court in support of its contention that it
should neither assess the value of, nor pay compensation for the rocks. The res-
pondent argued further that it had already lodged an appeal to the Supreme Impe-
rial Court, under Civil Appeal No. 1101/56, against the High Court judgment for
payment of compensation for the eucalyptus trees and crops, and the present appeal
should be dismissed, because the appeal it had made was decided in its favour and
there cannot be two independent appeals from the same decision. The respondent
produced a copy of the judgment of the Supreme Imperial Court and prayed that
the appellant be ordered to pay costs.
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After considering the provisions of Articles 1(1), 345(6), 211(2) and 182(2) of the
Civil Procedure Code, this Court ordered that the amount of the rocks extracted
be assessed by the Ministry of Public Works, and the number of eucalyptus trees
felled and used by respondent be assessed by elders. Accordingly the Ministry of
Public Works sent a letter (No. 4882-59) to this Court on July 13, 1967, in
which was included the following result of the assessment: s

That 5460 cubic metres of rocks and gravel were dug out of the land; at
the rate of E$ 0.60 per cubic meter it would be worth E $ 3276.

The letter (No. 555-59) sent to this Court on April 6, 1967, by the
Kuyn Woreda Gizat Court (Gebre Guracha) in Selale Awradja, contains the
following information: -

The income that could have been derived from the felled trees was assessed
at E$ 2,000; in addition the land on which the ground rocks were piled up
could have produced 2 <“dawlas” (quintals) of grain per year; the ground
rocks were left piled up on the land for a period of four years; thus the
land could have produced eight “dawlas™ of grain during the four year period.

It is essential to examine thoroughly the case and the laws cited by the parties.
This case ought to be decided on the basis of Articles 1450(1), 1149(2), 1463,
1474, 1184, 397 and 3347 of the Civil Code. First of ali let us compare the pro-
visions of the Tmperial Highway Authority Proclamation, cited by the attorney for
the respondent, regarding roads and properties involved in their constructions, and
Civil Code Article 3347(1). The latter Article states that “unless otherwise ex-
pressly provided, all rules whether written or customary previously in force concerning
matters provided for in this Code shall be replaced by this Code and are hereby
repealed.” The Proclamation cited by the Imperial Highway Authority, Proclamation
No. 115 of 1951, Article 5(d) provides that the Authority shall have the power to
take by eminent domain any privately owned land for public use and fix the
compensation for any buildings, crops, vegetation or other fixtures on the lands so
taken. Article 10 of the same Proclamation reads: “The right of the Authority to
enter upon or take by eminent domain any privately owned lands, pursuant to
Section 5(d) of this Proclamation, shall not be subject to review or approval by
any Court. Any person having an interest- in any land so taken may bring an
action against the Authority in the provincial courts of the province in which the
the land so taken is situated, or in the High Court to review the fairness of the
compensation fixed by the authority for the buildings, crops, vegetation or other
immovables on such lands or the allocation of such compensation between the
respective persons having an interest in such land.” Since there is an error in the
Amharic version of Article 5 of Proclamation No. 115 of 1951, Corrigendum No.35
provides that the words “or other immovables” be corrected to read “or other
fixtures.”

Although these Proclamations were promulgated before 1960, we want to examine
respondent’s argument that by virtue of the above cited Proclamation it should not
be required to pay compensation for the rocks and sand. When we read Procla-
mation No. 115 of 1951 in conjunction with Corrigendum No. 35 of 1954 we
find that the Highway Authority is given the power to fix compensation for any
buildings, crops,” vegetation or other fixtures taken from the public. Even though
the Proclamation gives power to the Highway Authority to fix the amount of
compensation for the above mentioned properties, if the owners refuse to accept
the amount of compensation fixed by the authority, they may bring an action in
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court to enforce their rights; the Court does not accept the argument that people
may be deprived of their properties without payment of just compensation. The
appellant claims that his vegetation, crops, rocks and sand, estimated at E $ 80,000,
were taken and/or destroyed by the respondent. One cannot argue that these pro-
perties do not come under Article 5(d) of the above cited Proclamation. he proper-
ties involved in the suit are all movables. The Imperial Highway Authdrity has
the power and the duty to fix compensation for movables. The respondent’s claim
that it should not pay compensation is not supported by the law. We have also
examined Civil Appeal No. 1101/56, which was an appeal taken by the present
respondent from the case at bar. The Supreme Imperial Court expressed its dissatis-
faction with the respondent’s refusal to pay an amount of compensation less than
E $ 1000 and dismissed the appeal. . F

Although this case is to be decided on the basis of the Civil Code of
1960, we will explain briefly that the respondent’s argument is untenable. According
to Article 1130 of the Civil Code lands and buildings are deemed to be immovables.
On the other hand, other things which have a material existence are deemed to
be movables. For example, when a rock is materially united to the land it is said
to have the characteristics of an immovable; but when it is detached from the
land it acquires the characteristics of a movable. (It is deemed tq be a distinct
movable). We have given the above explanation in order to bring to the attention
of the respondent the fact that the Proclamations it relied on do not watrant the
conclusion that the properties in question are immovables, and that the respondent
is not required to pay compensation for the same. However, by virtue of Article
3347 of the Civil Code the above mentioned Proclamations are replaced by Title
IX of the Civil Code of 1960. Hence, this case is governed by the Civil Code
of 1960. Therefore we reject the argument of the respondent.

We will now consider what the outcome of this appeal is going to be. The
appellant claims compensation for the vegetation and crops taken, as well as for
the rocks dug out on his land by the respondent. The amount of compensation
claimed is E $ 80,000. In accordance with Article 397 of the Civil Code the respondent
is a party to this suit as a private party. As pointed out earlier the respondent
is not supported by the Proclamations it cited in its defence.

The following facts are established by engineers and the elders: The respondent
entered appellant’s land and (1) felled eucalyptus trees, (2) dug the land and re-
moved stones and sand, and (3) piled sand and gravel on the land, thereby pre-
venting the appellant from farming the land and producing crops. The respondent,
without denying the fact that it entered the appellant’s land and took the proper-
ties in question, argues that it should not be required to pay compensation because
the properties it took serve the public interest and its action is supported by the
Proclamations it cited.

Before any privately-owned property is expropriated for public use there are
certain procedures to be complied with, These procedures are found in Article 44 of
the Revised Constitution and in Articles 1463(1), 1466(2) and 1470 of the Civil Code.
According to these provisions when an administrative authority determines that
privately, owned property serves the public interest it may not take possession of
the property until and unless it has notified the owner of the contemplated ex-
propriation and paid him the amount of compensation fixed. The appellant has a
well founded legal claim. It is the respondent who failed to observe the said pro-
visions. The appellant owns the land under dispute and any property which may be
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derived from the land. According to Article 44 of the Revised Constitution every
Ethiopian has the right, within the limits of the -law, to own and dispose of pro-
perty. The appellant, as an Ethiopian, has the right recognised by Article 44 of the
Constitution; and he owns the immovable involved in the case. According to Article
1204(2) of the Civil Code, the right of ownership may neither be d1v1ded,unor
restricted except in accordance with the law. The procedures laid down in the Paw
are found in Articles 1464 and 1478 of the Civil Code. There is also Article 1184 of
the Civil Code which provides that ownership may be transferréed by virtue of law
or in _pursuance of agreements entered into by the parties. The procedure laid
down in this Article should have been observed. Before taking possession of the
appellant’s properties the respondent should have made an agreement with the apw
pellant concerning the amount of compensation to be paid, not with®tanding the
fact that the said properties were to serve the public interest.

The High Court ruled that the respondent should not pay compensation ifor
the stones, because in its opinion the stones are a natural resource and not pro-
perties produced by the efforts of the appellant. The respondent, in relying on this
judgmént might have thought that appellant was not entitled to any compensation
because Corrigendum No. 35 replaced the words “or other immovablés” by the words
“or other fixtures,” and a stone -is not a fixture. We think that both the High Court
and the respondent have not understood the meaning of Article 1209 of the Civil
Code. According to the provision we have already cited an owner may use his
property and exploit it as he thinks fit, except in the rc:ase iwhere his nght is
restricted by law.

Therefore, after considering the provisions of Articles 182(2), 345 and 348 of
the Civil Procedure Code and the- facts that:

(a) the High Court failed to award compensation to the appellant for the
~ stones and sand because the order it gave the Ministry of Public Works
to assess the value of the stones dug out of appellant’s land was. not
executed; the appellant’s request for a similar order was accepted on appeal,

and according to the order we gave, the engincer of the Ministry of Public .

Works assessed the value of the stones and sand taken, at E $ 3276;

(b) the elders assessed the ultimate value of the eucalyptus trees at E § 2000,5'5

independently of the value which the eucalyptus trees had at the time they .’

were cut (which was fixed at E § 945 by the High Court);

(c) according to the elder’s report, had the land on which the stones and
sand were piled up been ploughed, it would have prodUCed 2 “dawlas”
(quintals) of grain per year, or 8 “dawlas” of grain in four years; the
price of the total amount of grain was thus estimated to be E $ 120.

We hereby reverse the judgment of the High Court and respondent shall
pay total damages of E § 5396.00 to the appellant.
ORDER

. A copy of this judgment shall be sent to the High Court. Compensation for
costs and damages shall be ordered when the appellant files an application to this
effect in accordance with Article 463 of the Civil Procedure Code. Since the appellant
sued as a pauper, the court fees shall be covered by the respondent.

January 4, 1966
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SUPREME IMPERIAL COURT
Addis Ababa, Div. No. 1

Justices:
Afenegus Kitaw Yitateku
Balambaras Tessema Wondimneh,
Ato Tadesse Tekle Giorgis
MULUNESH HAILU v. BEKELETCH HAILU
Civil Appeal No. 36/57
Successions—Intestai ! Civ. C. Art. 842.

Filiation—Acknowledgement of paternity—Possession of status—Civ. C. Arts. 746, 720.

Repealed legislation — Civ. C. Art. 3348.

On direction from the Imperiai Chilot to hear a second appeal where the Awradja Court
granted plaintiff’s claim to the succession of deceased and the High Court denied it on appeal.

Held: High Court decision reversed. -

1. An oral acknowledgement of paternity is valid if made prior to the Civil Code of 1960.

2. The Civil Code has no retroactive effect on rights that were acquired before its coming
into force.

3. Paternal filiation can be proved by possession of status,

JUDGMENT

The plaintiff, the present appellant, Woizero Mulunesh Hailu opened a probate
file at the Addis Ababa Awradja Court on November 21, 1963.

In it she asked that since her sister Woizero Bekeletch Hailu and herself
were the children of the deceased, Ato Hailu Shewaye, her share of the succession
be transferred to her and that, in accordance with Article 996 of the Civil Code,
she be given a certificate of heir of the deceased and the share of the succession
which she is entitled to take.

Woizero Bekeletch responded that she is the scle child of Ato Hailu Shewaye.
After hearing the five witnesses for the plaintiff, the Addis Ababa Awradja Court
ruled that Mulvonesh Hailu is the child of Ato Hailu, and as such an heir entitled
to his succession. The Court authorized the sending of a copy of the judgment to
the department of her choice so that she could use it as evidence of her right
relating to the succession.

Woizero Bekeletch Hailu appealed to the High Court against the Addis Ababa
Awradja Court’s ruling, and the High Court rejected the request of Woizero Mulu-
nesh Hailu.

Woizero Mulunesh then appealed to the Imperial Chilot against the High Court’s
decision. The Imperial Chilot ordered this Court to review the case. After listening
to the arguments of the parties and examining their file, we have given the follow-
ing decision.
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Ato Hailu Shewaye died intestate in September, 1963; thus succession has to
be in accordance with the law.

It is admitted that Woizero Bekeletch is the daughter of Ato Hailu by his
marriage to Woizero Berhanne. Ato Hailu then divorced Woizero Berhanne and*
married Woizero Workinesh who bore him children. ‘“-‘y

Woizero Mulunesh was born out of wedlock to Ato Hailu by a certain Waritu,
before he married Woizero Berhanne. Woizero Bekeletch denied that Mulunesh is
the daughter of Ato Hailu. .

Our Fetha Nagast in Chapter 24 on Marriage provides as follows: *Before
dealing with marriage, we must remember the first thing (1) the first snecessity
(purpose) of marriage incorporates two things: the first is the procreation of off-
spring in order to preserve the lineage and it is demonstrated by the word of God
who said to the first progenitors: ‘Increase and multiply’ (Gen. 1, 28). This cannot
take place but by carnal union. The second, since the concupiscence is rooted in
the animal nature, is the satisfaction of the desire for carnal union wherefrom
come offspring. And this brings about two necessities: first, the satisfaction of con-
cupiscence by carnal union for procreation, and second the cooperation which takes
place between the couple to alleviate the burdens of life.” ,

The Fetha Nagast makes it imperative for one to marry to get offspring. ;
Nevertheless children are still born out of wedlock. Although this is contrary to’
the orders of the Fetha Nagast, the children born out of wedlock cannot be
ignored or abandoned. As a result there are provisions both in our customary law
and in the Civil Code of 1960 concerning children born out of wedlock,

What Woizero Mulunesh is claiming is not that she is the legitimate daughter
of Ato Hailu, but only that Ato Hailu had made an acknowledgement of paternity
and that he had brought her up and given her hand in marriage.

Although our Civil Code of 1960 is not substantially different from our custo-
mary law in dealing with marriage and filiation, it is different in the form and
proof of acknowledgment of paternity required. (See Article 748 of the Civil Code).
Both in our old law and our present law there are two ways of establishing pater-
nal filiation of a child born out of wedlock. One is by the acknowledgement of
paternity declared by the father. The second is by the judicial declaration of pater-
nity.

Acknowledgement of paternity presents no difficulties. It is only the latter that
is difficult. But the present case deals with acknowledgement of paternity. In the
past acknowledgement of paternity was not done in writing.

In our country we do not have registers of marriages, births and deaths. The
provisions dealing with the registers of births, deaths and marriages (Article 47 ff.)
of the Civil Code are new and have not yet been brought into force. Therefore both
the paternal and maternal filiation of a person cannot be proved by his record of
birth as is provided in Article 769. It can only be proved by the possession of the
status of child under Article 770 and that is by showing that the man in question
brought up the child as his own, that he helped him get married, that this child
is called by his name, that he told his relatives and friends that he considered
himself the father of the child, and that the child is treated by his relatives and
by the community as being the child of such man,
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But has the present appellant, Woizero Mulunesh, proved (1) that Ato Hailu
had made an acknowledgement of paternity in her favour, that he brought her up
as his own daughter, that he gave her band in marriage; (2) that friends -and
relatives know that Ato Hailu had acknowledged paternity of her? Woizero Mulu-
nesh’s witnesses were, first Ato Asrat Neway, -Ato Hailu’s father; second Woizero, -
Workinesh, the former wife of Ato Hailu; third Memire Gebre Medhin, the god-"¢-
father of Ato Hailu’s mother, Woizero Belainesh; fouith Woizero Waritu, Woizero
Muluresh’s mother; and fifth, Ato Zelleke, the servant of Ato Hailu’s grandfather.

The first witness testified to the fact that whea he came to Addis Ababa to
visit his son in 1954 G.C., Ato Hailu introduced him to Woizero Bekeletch as his
daughter. He added that he meét Woizero Mulunesh at his daughter’s (Woizero
Yeshimebet’s) house and he asked who she was. His daughter told him she was her
brother’s (Hailu’s) daughter. He then asked the deceased why he was not properly
caring for her since she is his own daughter. Ato Hailu admitted she was his
daughter but that she had displeased him by selling a piece of land given to her
by his grandfather, Ato Shewaye.

The second witness, Woizero Workinesh testified in the following manner. Her
husband Ato Hailu was brought up by his grandfather Ato Shewaye. Waritu was a
servant that was born and brought up at Ato Shewaye’s house. As she was living
with Ato Hailu, Mulunesh was born to them. Ato Shewaye acknowledged Mulu-
nesh as his granddaughter and he used to call her Bulgi as he was a native of
the region of Bulga. He even gave her a quarter of a gasha of land on which
she could live with her mother. She is even called Mulunesh Hailu. After the-death ’
of Ato Shewaye, fearing she might be neglected, Ato Hailu before he left for the
front brought her to Ato Shewaye’s place and entrusted her to my care so that
she would not be neglected. On Ato Hailu’s return from the front, he had Mulu-~
nesh brought to Woizero Belainesh Shewaye’s (his mother’s) house. When she attain-
ed. majority, Balambaras Tessega asked Ato Hailu for her hand in marriage for
his son Tesfaye Tessega. She contracted marriage with the consent of her fatber,
Ato Hailu.

The third witness stated that he was godfather of Ato Shewaye, the. grandfather
of Ato Hailu, and testified that he was a witness when the will was drawn. He recalls
Ato Shewaye saying that he was giving Mulunesh and her mother a bigger share
of land because Mulunesh was the daughter of Hailu. He testified that Ato Hailu’s
mother Belainesh considered Mulunesh as her granddaughter and brought her up as
such. The witness stated: “Balambaras Tessega sent me to Woizero Belainesh to ask
Mulunesh’s hand in marriage for his son Tesfaye. Woizero Belainesh said she would
have to consult Mulunesh’s father, Ato Hailu. Ato Hailu was called and he gave
his consent to the marriage. In accordance with tradition Ato Hailu prepared the
feast, and we signed the agreement. I, representing the groom’s side, signed the
agreement. I know that she is called Mulunesh Hailu.”

The fourth witness, Woizero Waritu, testified: “Ato Hailu and myself grew up
together in Ato Shewaye’s house. He took my chastity and I gave birth to Mu-
lunesh. He recognized her as his daughter and called her Mulunesh Hailu. He
gave her hand in marriage later on.”

The fifth witness was the servant of Ato Shewaye, He recalled that while Ato
Hailu was still alive he considered Mulunesh as his daughter and he gave her hand
in marriage. He further stated that besides being called ‘Mulunesh Hailu, relatives
considered her as Ato Hailu’s daughter.
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The testimony of these witnesses reveals the following facts: that Ato Hailu
and Woizero Waritu bore Mulunesh out of wedlock when the two were living in
Ato Shewaye’s house; that Ato Hailo, besides acknowledging that she was his
daughter had told his relatives, that is, his grandparents, mother and sister that
she was his daughter and that they contributed partly in bringing her up; that
from the fact that Balambaras Tessega asked Ato Hailu for his daughter’s hand in”
marriage for his own son, we can conclude that the public knew she was Ato
Hailu’s daugther; and that Ato Hailu gave his consent for the marriage of Mulunesh.

We have not accepted the criticisms put forth by Woizero Mulunesh’s sister,
Woizero Bekeleich, concerning the witnesses. The Awradja Court listened to these
witnesses and accepted their testimony. This Court is of the opinion that the wit-
nesses testified truthfully. Woizero Bekeletch, driven by selfish motives, ‘wants to
inherit Ato Hailu’s property alone.

Acknowledgment of paternity proves filiation. According to our past and also
our present law (Article 836 of Civil Code) children whose paternal -filiation has
been established by an acknowledgement of paternity inherit property just like those
children born in wedlock. The High Court wrongly considered that Woizero Mulu-
nesh’s paternal filiation has not been established by an acknowledgement of paternity
made by Ato Haijlu during his lifetime, that she was requestmg the Court ;to
declare that she is his daughter after his death. But she is claiming that, since
she is the daughter of Ato Hailu, her share of the inheritance be transferred to her.
Woizero Bekeletch Hailu has also put forth a similar request, but, should we take
this request to mean a request for a declaration of paternity? We do mnot think
we should. Both are requesting the Court to recognize that they are the daughters
of Ato Hailu.

Using Article 748 of the new Civil Code, the High Court has said that an
acknowledgement of paternity is of no effect unless it is made in writing. But this
acknowledgement was made long before the Civil Code came into force. Since ac-
cording to Article 3348 the Civil Code has no retroactive effect on rights that were
acquired before its coming into force, the acknowledgement of paternity, in -favour
of Woizero Mulunesh, is valid even though it was made orally, since the old rules
which permitted such acknowledgements to be made were in force.

Therefore, we have quashed the judgment of the High Court because it is
contrary to the law. We have affirmed the judgment of the Addis Ababa Awradja
Court.

Woizero Mulunesh is the daughter of Ato Hailu Shewaye and as such she has
the right to be called to his succession. Therefore she should receive an equal
portion of both the movable and immovable properties of Ato Hailu.

The court fees and witnesses’ expenses are to be borne by the appellee, Woizero
Bekeletch Hailu.

February 10, 1965
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SUPREME IMPERIAL COURT
Asmara
Justices:
Doctor Yohannes Berhane
Kegnazmatch Tesfaghiorghis Gebretensae
Fitawrari Gebregziabher Kabtemariam

BERHANE EQUBE v. ENDA GEBREKRISTOS
ENDA TEKLEYOHANNES
AND OTHERS

Civil] Appeal No. 27/59

Civil procedure—Third party intervention—Appeal on interlocutory matters—Sérvice of summons—
Civ. Proc. C. Arts. 41, 33, 244 (d), 320 (3), 105, 70.

An appeal from the decision of the High Court denying appellant’s application to intervene
in a suit .involving land on grounds that he is an interested party as he is in possession of part
of the land in dispute and is related tothe first named defendant.

Held: Decision reversed.

I, Third party in possession of the land which is the subject of the dispute is an interested
party under Art. 33 Civ, Proc. C. and may intervene pursuant to Art. 41, Civ. Proc. C,

2. Art. 320 (3) Civ. Proc. C. does not preclude a third party from appealing from a -decision
denying intervention.

3. A party who refused to accept personal service and subsequent service from a court
registrar is duly served.

JUDGMENT

The value of the subject matter involved in the suvit between the plaintiffs
and the defendants was substantial. As a result the case was brought to' the High
Court of Eritrea in the first instance. The present appellant then filed an application
on the basis of Article 41 of the Civil Procedure Code, praying the Court to allow
him to intervene,

On December 21, 1966, the High Court gave the following decision:

“That Kesci Berhane Eqube is a relative of the Enda Tombosa and Enda
Simret is denied. Hence, he should first ascertain his birth; after which he may
have his rights respected accordingly.”

Kesci Berhane, through his advocate, appealed from the High Court’s
decision. This Court is in session to hear the appeal.
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From the applications written on December 21, 1966, and December 22, 1966,
we have been able to understand that Kesci Berhane claims to be an interested
party on two grounds: -

He argues: “I am related to Enda Tombosa. Tombosa is the son of Simret. Since
the litigation involves the ‘riste’ (land) of Tombosa and Simret, I should be allowed
to be a party to the suit.”

He argues further: “Since part of the land in contest is in my possession, I
have a direct interest in the suit.”

After a date was fixed for the hearing of this appeal, the appellant tried to
serve the plaintiffs and defendants with copies of the memorandum of appegl and
summons, but both refused to accept them. They were called by the registrar; the
defendants went and received the summons, but the plaintiffs refused to accept
these copies. The appellant and the defendants appeared in court, but the plaintiffs
were absent.

Briefly there are many issues that should be resolved by this court: but the
main ones are the following three:

(2) Whether or not the decision given by the High Court "is appealable;

(b) Whether or not the plaintiffs were properly served with summons despite
failure to appear in court; :

() Whether or not the decision given by the High Court is sustainable at law.

As we clearly stated in the case Enda Sanbetay v. Enda Awalom (File No.
12/58, 13/58), according to Articles 244(d) and 320(3) of the Civil Procedure Code,
there is no appeal from decisions on subsidiary issues or preliminary objections, A
question like the present one that has to be decided before dealing with the merits
of the case is a preliminary objection.

The purpose of forbidding appeals on minor, subsidiary issues is: to prevent
a dishonest party from delaying the case, to protect the honest party, and to save
precious judicial time. But in order that the other party be not deprived of his
rights, he can raise such matters as grounds of appeal after a final judgment is
given on the whole suit (Article 320(3) of the Civil Procedure Code). Thus the rights
of both parties are fully protected by this procedure,

But the case of the present appellant is a special one. If he were either one
of the plaintiffs or one of the defendants, although he would not be allowed to appeal
now, he counld appeal on that basis after the final judgment. But the appellant
wants to appear in this case as an intervening third party. When one of the parties
in this litigation appeals, how can the present appellant appeal? He cannot be a
party because his application to intervene was rejected, and he does mot want fo
be left out because he claims his rights are involved. What should be done in
such a situation? The pbrase “other party” in Article 244(2a) refers to either the
plaintiff or the defendant; but we do not think that it refers to a third party
like Kesci Berhane Equbte. Hence we allow him to appeal.

(b) There is no doubt that the plaintiffs knew of this appeal. It is also clear
that they knew when the appeal would be heard because, although they refused to
accept the summons, they were served with them by the appellant, and iater by
the registrar. On the basis of Article 70 and 105 of the Civil Procedure Code, we consider
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the service made by the appellant as the first issue of summons, and that by the
registrar as the second or substituted service. Hence we think that the plaiatiffs
were absent while duly served and thereby defied the court’s authority. Therefore
it is fair and necessary that they suffer the comsequence of their wrong act of
refusal. A

(c) Although it is not specifically stated in the copy of the High Court’s judg-
ment, we could infer that the litigators, when asked, replied that Kesci Berhane
was not their relative. But as explained above, Kesci Berhane is not arguing only
on the basis of his birth; he also argues on the basis of his possession. In his
application Kesci Berhane also cites Articles 358-360 of the Civil Procedure Code.

According to these Articles, if a judgment is passed in a suit, one “who should
have been made a party to the suit has the right to oppose it before it is execut-
ed. If the reason for the opposition is sound, the execution of the judgment is
stayed, another proceeding takes place, and a legal decision is given (Article 360 of
Civil Procedure Code). But this means that two judgments are given, which is double work.
It is a waste of time, money and energy to the courts and more so to the parties.
Parliament has enacted laws to solve such problems. For example, when there are
suits involving the same question of law or fact, the parties (two or more) may
be joined and the suits may be consolidated (Articles 11 and 217 of the Civil
Procdure Code). But there are limits (or precautions) to this law, because man, imperfect
as he is, may abuse it. Not every person can join or be joined and be a party
to a suit. One can be a plaintiff, a defendant or intervene as a third party when
he has a vested interest or a right in the subject matter of the suit (Article 33 of
the Civil Procedure Code).

The two parties in litigation denied that Kesci Berhane belongs to them. But,
Kesci Berhane alleges that part of the land in contest is in his possession. If he
proves his allegation, he would have a right or a vested interest within the mean-
ing of Article 33, in which case he can be a party to the suit. But it is required
of him to clearly tell whether he is on the side of the plaintiffs or the defendants.

Hence on the basis of Articles 180-184, we give the following decision:

1. We are of the opinion that the High Court’s decision, Judgment No. 3/57
given on December 21, 1966, deals with a question of law. Hence we acccept the appeal
of Kesci Berhane Eqube, and quash the decision.

2. Let this case be immediately remanded. Kesci Berhane is hereby allowed to
prove that he is.an interested party within the meaning of Article 33, either by
birth or by possession of the land in dispute, and to intervene if he so proves.

3. The High Court is hereby prevented from passing final judgment on the
merits of the whole suit before this question of intervention is settled.

4. The costs shall be paid, according to Articles 466 of the Civil Procedure Code,
by the one who loses the case.

January 17, 1967
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HIGH COURT
Asmara
Judges:
Ato Negussie Fitawake
Sheik Gieder M. Camel
Grazmatch Fessehaye Zegaye

WOLDEMICHAEL TEWCLDE MEDHIN AND OTHERS
v. IDRIS UMER KEKIYA AND ABDELA AHMED KEKIYA

Civil Appeal 48/58

Contractual obligations— Contracts—Invalidity—Fraud on creditors’ rights—Civ. C. Arts. 1995
and 1996, P

An appeal from an Awradja Court decision refusing to invalidate a contract of sale between
a judgment debtor and his brother of immovable property belonging to the judgment debtor,
which had already been attached by the Awradja Court Execution Officer.

Held: Decision reversed, contract of sale invalidated, and the registrar of immovable property
directed to strike registration of the contract from his register.

1. Sale to family members of property after attachment of the property by the Execution
Officer is in fraud of creditors’ rights and therefore subject to invalidation under Articles 1995
and 1996 of the Civil Code.

2. Registration of a contract of sale of an immovable dces not affect the contract’s invalidity.

JUDGMENT

Hasan Ahmed XKekiya, respondents’ brother, bought cattle from the appellants
gnd failed to pay a sum of E$ 2,656, the remaining portion of the purchase price.
Since Ahmed’s brother, Respondent No. 2, had undertaken to guarantee the payment
of the said amount, the appellants brought suit against him in the Awradja Court
sitting at Asmara. The Court, baving examined the case, held in its decision
delivered on Oct. 23, 1963 (File No. 189/56) that Respondent No. 2 Abdela
Ahmed Kekiya, pay said amount of E§$ 656 and legal interest at the raté of
9% per annum, to be calculated from the date on which respondent had under-
taken the guarantee, court fees in the amount of ES$ 118.50 and advocate’s
fees in the amount of E$ 150,

Pursuant to this judgment, the Chief Execution Officer sent an order of
execution, dated July 28, 1964, (Ref. No. 575-56) to the respondent.

On Oct. 12, 1964 the Execution Officer with the aid of a policeman, attached
the immovable property of the judgment debtor which comsisted of a three-room
house with its facilities (App. Exh. No. 21) since respondent failed to comply with
the order. As Exhibit No. 3 submitted by appellants shows, the property of the
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judgment debtor was valued at ES$ 18,000. Subsequently, the public was notified
in a newspaper that the judgment debtor’s property would be sold by auction on
Nov. 24, 1964 and;jthat the starting price would be E § 18,000. (App. Exh. No. 4).

Since no bidder turned out, the notice of auction was re-published with a
modification that on February 27, 1965 the property would be sold at any price
to the highest bidder (App. Exh. No. 5).

On June 3, 1965, the Awradja Court sentenced the judgment debtor to six
months imprisonment, pursuant to Article 6 of Legal Notice No. 176 of 1945, on
the ground that he had sold his property to his brother, Respondent No. 1 despite
his knowledge of the newspaper auction notice (File No. 189-56),

The judgment debtor appealed to the High Court, which reduced the sentence
to 3 months imprisonment (File No. 381-57). The judgment debtor again appealed
to the Supreme Court which held that the period of detention which the judgment
debtor had undergone was sufficient and that he should, therefore, be released.

Thereafter, Respondent No.l proferred an objection to the Awradja Court of
Asmara alleging that since he had bought the property in question, the decision
that it be sold by auction was improper and that therefore the decision should be
set aside. On April 27, 1965, the Awradja Court ordered that the sale by auction
be temporarily stayed until the appeal was examined and a decision thereon
rendered (File No. 185/57). However, since the objection involved an amount of
over E $ 15,000, the court transferred the {case to the High {Court, the court
of competent jurisdiction.

The High Court remanded the case on the ground that the value of the pro-
perty involved notwithstanding, the case may be heard by the Awradja Court (File
No. 368/57). Respondent No. I appealed from this order to the Supreme Court
which, after considering the appeal, confirmed, on Nov. 10, 1965, the order of the
lower courts thus ordering with instructions that the Jobjection of Respondent No.l
be heard by the Awradja Court (File No. 145/57). o

Pursuant to the said order, the.Awradja Court examined the case, accepted
respondents’ objection, and on February 18, 1966 decided that Respondent No. 1 had
bought the property in question properly (File No. 185/57); wherefore this appeal.

The basic contention of the respondents is that since the sale was made after
the property of the judgment debtor was attached by the Execution Officer and
after notification in the newspaper of its sale by auction, the sale was made frau-
dulently between the family members to prejudice the rights of the judgment credi-
tors. Consequently, the sale must be held invalid. Counsel for the respondents
argues in defence that the property in question had been held by the Ethiopian
Commercial Bank as security for debt. To protect its right the bank had brought
suit in the High Court, which ordered on January 4, 1966, that the property
be sold by auction (File No. 29-57). The property was thus bought by respondent
No. 1 pursuant to this order.

He further argues that since the contract had been registered in the registers
of immovable property, the property had been bought properly.

Having examined the arguments on both sides, we think that the issue to be
decided is whether Respondent No. 1 bought the property of Respondent No. 2 in
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accordance with the law. Exhibit No. 2, submitted by counsel for appellants is the
document embodying the contract under which Respondent No. 1 alleges to have
bought the property in question from Respondent No. 2, the judgment debtor, and
was drawn up by a public notary.

It purports to have been registered on November 6, 1964 in the office of the
registers of immovable property —deed registration No. 24088, record of sale No.
33927. The document shows that the contract was concluded on November 35,
1964. It remains to be decided whether the property was sold after the Judgment
of the High Court was delivered and the property attached.

Judgment was rendered against the judgment debtor on October 23,1963. The
record of the Awradja Court shows that notice of execution of the Judgment was
sent by the Execution Officer to the judgment debtor on July 21, 1965. It had
been proved by documentary evidence submitted by Counsel for appellants (No. 1)
that since the judgment debtor failed to execute the judgment after having
received the notice of execution, the Execution Officer with the aid of a policeman,
and in the presence of the judgment debtor’s mother, attached the immovable
property of the judgment debtor on October 12, 1964. The property consisted of a
three-room house with its facilities. However, Respondent No. 1 alleges to have
bought the property on November 5, 1964. Here the main question is whethér
property may be purchased after an order of execution thereon has been and
rendered the same has been attached. A direct answer to this is that it may not,
because it is clear that property may not be sold after an order of execution
thereon is rendered, and the property attached. Since the property in question was
attached in the presence of the judgment debtor’s mother, since the buyer was the
judgment debtor’s brother, the whole transaction was employed concertedly by the
family members to obstruct the execution of the judgment so that the creditor
could not be paid from the proceeds of the sale of the property. Property sold
in swch a fraudulent manner is of no effect. It is clear that such act is prohibited
by Civil Code Articles 1995 and 1996.

The defence advanced by counsel for respondents on the second point is that
since the property had been held by the Commerciai Bank of Ethiopia it had
been bought from the Bank pursuant to a High Court order for the sale of the
property (File No. 29/57). As we have examined the High Court file, Hassan Ahmed
Kekiya, the respondents’ brother, who had concluded a contract of loan for E$ 15,553,
had been ordered to pay back the principal with interest since he had failed to
repay the loan. The High Court had further ordered that in the event the debtor
failed to repay the debt, his movable property, and if that was insufficient to cover
the loan, his immovable property, be sold and the proceeds go to the Bank, The
judgment does not specify whether the Bank had a mortgage on any of the judg-
ment debtor’s property. The judgment does not refer at all to respondent No. 2.
When we look at the High Court record no evidence had been submitted to
prove that the Bank had held the property in question on mortgage. The defence
forwarded by the respondents —that the property was sold by the Bank which had
held it as security for a loan—is not only far from the truth but is aimed at
misleading the court.

The property which Respondent No. 1 alleges to have bought from the Bank
by auction was in fact bought from his brother for E $15,000, and the contract of
sale recorded by a public notary as evidenced by Exhibit No. 2 of the appellants,
It might be that the purchaser had paid Hassan Ahmed Kekiya’s debt directly to
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the Bank., What all this amounts to is that the purported contract of sale was
concluded between the members of the same family in order to prejudice the rights
of the judgment creditor. The allegations of Respondent No. 1, that he had bought
the property from the Bank which had held the same as security for debt, is false.

Lastly, concerning the contention that ownership of the property is legally
recognised since it had been registered in the registers of immovable property, it is
clear that the mere fact of registration does not constitute a decision as to its
validity. The duty to register imposed by law is simply a formal requirement evi-
dencing a right acquired under the law, but does not of itself create any right.
Thus, there have been instances where title deeds issued by the municipality or
contracts registered in the registers of immovable property have been held of.no
effect for lack of a legally recognised right which they purported to evidence.

Thus, respondent’s contention that he bought the property after a court order
to execute a judgment on said property had been entered and the property attach-
ed by the Execution Officer is not valid because such transaction is prohibited by
Articles 1995 and 1996 of the Civil Code. The registration of the purported sale
primarily aimed at defrauding a person’s right, in the registry of immovable property,
_is of no effect. We therefore quash the judgment of the Asmara -Awradja Court in
File No. 185/57 regarding the judgment debtor (Respondent No.2) and we order
that the contract of sale be voided as far as it relates to said property. We fur-
ther order the cancellation of entries (relating to Abdella Kekiya’s share) made by
Tesfaye Berhane, the public notary, on November 5, 1965 under No. 11626-7947,
on November 6, 1964 under No. 100 and by the office of the registers of immovable
property on November 6, 1964 under File No. 24088 and 2292. We also order that
judgment debtor Ahmed Abdela Kekiya's share of property be sold by auctiom, and
the proceeds paid to appellants.

A. copy of this judgment shall be sent to the Execution Officer, the public
notary, Tesfaye Berhane, and to the office of the registers of immovable property
and the judgment shall be executed accordingly.

Respondents shall pay to appellants court fees, costs and advocate’s fees in the
amount of E $300.

January 26, 1967
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HIGH COURT
Addis Ababa, Commercial Division
Judges:

Ato Negussie Fitawake
Captain Eyassu Gebre Hawariat
Ato Abebe Awgechew

ZEWDIE MEQUANENT v.
(1) THE NATIONAL COFFEE BOARD
(2) N. LAZARIDIS
(3) THE MUNICIPALITY OF ADDIS ABABA

Civil Case No. 158/58

Property—Ownership—Title deeds—Expropriation—Rev. Const. Art. 44—Civ. C. Arts. 1463,
1467, 1471, 1472, 1478,

Civil procedure—Violation of court order—Costs—Civ. Proc. C. Arts. 463, 464,

Complaint over interference with ownership of land and issuance of a title deed to a non-
owner,

Held: Land ordered restored to plaintiff and title deed invalidated.

1. The issuance of a title deed to a parcel of land does not of itself confer ownership of
that land on the person to whom the title deed is issued.

2. Where land is required by a government agency on a compulsory basis, the procedure
laid down for expropriation by the Revised Coanstitution and the Civil Code must be followed
and compensation must be paid.

JUDGMENT

The facts of the case are as follows: The plaintiff in his complaint stated that
he bought a piece of land with an area of about 7500 square meters from Ato
Debebe Ayana on December 21, 1957. The land is found in the Bole Woreda Gizat,
near Nefas Selk. Defendant No. 3 issued a title deed to Defendant No. 2 pursuant
to an order that 30,000 square meters of land be transferred to Defendant No. 2
from the land of Defendant No. 1 for the purpose of building a factory. Part of
the land owned by plaintiff was also transferred to Defendant No. 2, Defendant
No. 2 destroyed the fences erected by the plaintiff and started building his factory.
Thereafter the plaintiff sued the defendants citing Article 44 of the Revised Consti-
tution and Civil Code Articles 1463, 1467, 1471-2 and 1478. The plaintiff produced as
evidence a contract of sale made on December 21, 1957. He argued that by virtue of
Article 44 of the Revised Constitution and Articles 1463, 1467, 1471-2 and 1478 of
the Civil Code, no person may be deprived of his property unless it is decided that
the property is needed for public utility and just compensation is paid to the
person whose property is expropriated.

— 269 —



JOURNAL OF ETHIOPTAN LAW - VOL. V - No. 2

Defendant No. 1 failed to appear even though he was served with the summons.
The attorney for Defendant No. 2 in his statement of defence submitted on May 13,
1966, stated that the litigation does not concern his client and requested that
the suit against his client be dismissed. However, in an additional statement of
defence dated October 28, 1966, the attorney for Defendant No. 2 argued that
since the Municipality of Addis Ababa had given his client a title deed No. 19538,
pursuant to the permission given by the Ministry of Pen, letter No. 5257/56 to
Defendant No. 2 to buy 30,000 square meters of land for building a factory, he
had a legal title over the land. He also argued that his client had paid E § 120,000

for the land and requested the court to cancel the injunction order it gave previous- -

ly enjoining his client from building his factory on the property he had bought in
good faith, .

The attorney for Defendant No, 3 in his statement of defence dated May 20,
1966, requested the court to dismiss the case since the Ministry of Pen has per-
mitted by letter No. 3245.8.66 of February 12, 1966, the National Coffee Board
to take over 220,000 square meters of land in the said district for public utlity
and, moreover, it is ordered that the case of those individuals who claim that
they have the right over the land be considered by a committee under the chair-
manship of the Lord Mayor.

We have examined the arguments made by both parties. It is not denied that
the plaintiff’s land is included in the piece of land given to Defendant No. 2.
The contract of sale produced by the plaintiff clearly shows that the land belongs
to the plaintiff. Therefore it is proved that the land under litigation belongs to the
plaintiff. Article 44 of the Revised Constitution provides that, “No one may
be deprived of his property except upon a finding by ministerial order issued pur-
suant to the requirements of a special expropriation law enacted in accordance with
the provisions of Articles 88, 89, or 90 of the present Constitution, and except
upon payment of just compensation determined, in the absence of agreement, by
judicial procedures established by law. Said ministerial order, to be effective, shall
be approved by the Council of Ministers and published in the Negarit Gazeta.”
The procedures for expropriation of private property are provided by Civil Code
Articles 1463, 1467, 1472, and 1478.

This explains that nc one may be deprived of his property unless it is in
accordance with the law. Let us now examine how the land under litigation was
given to Defendant No. 2. The National Coffee Board, since it wanted its head-
quarters to be situated near the railway on Bishoftu Road, applied to the Emperor
requesting that the land occupied by the Telecomuunications station, which was
soon to be abandoned, be estimated and given to it. In_addition, it requested that
the land owned by individuals in this area be given to it for public use upon
payment of the compensation to the individuals in accordance with the law. It is
not denied that the Ministry of Pen ordered, by letter No. 3245.8.66 of February 12,
1966, that the requested 220,000 square meters of land be given to the National
Coffee Board after the Board deposited in a bank the estimated price of the land.
The Ministry also ordered that the case of those persons whose property was to
be expropriated be studied and decided through the Lord Mayor. This letter is
presented to the court as evidence,

There is no evidence produced showing that the National Coffee Board, in
accordance with the letter of the Ministry of Pen, deposited the estimated price of
the land in a bank, obtained the land from the Telecommunications Board and got
a title deed in its name for the land.
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The National Coffee Board presented no evidence showing that it had deposited
the estimated price of the land in a bank; it only produced evidence to the effect
that it requested the land to be given to it.

Even though Defendant No. 2 produced title deed No. 19538 as evidence to
show that he obtained it from the Municipality and paid E $120,000 for the land in
accordance with the order of the Ministry of Pen by letter Number 5257/56
which was sent to the Municipality allowing bim to buy 30,000 square meters of
land for building a coffee-cleaning factory, the copy of the order was not presented
as evidence. On the title deed the National Coffee Board is mentioned as the seller
and Defendant No. 2 as the buyer. How was it that the National Coffee Board
sold the property of an individual to a private company, namely Defendant Ne. 2,
without first depositing the estimated price of the land in a bank and obtain-
ing the title deed for it? How was it that the Municipality gave the title deed for
the land under litigation to Defendant No. 2? Is it not a violation of the first
order of the Ministry of Pen? However, at the beginning of this litigation this
Court gave an order of injunction on April 22, 1964, enjoining Defendant No. 2
and the Municipality of Addis Ababa from doing any work on the property of the
plaintiff and from delivering the title deed for the land to Defendant No. 2. The
proper Police Commissioner was informed for executing this order. However, vicla-
ting this order of the Court, Defendant No. 2 destroyed other fences constructed by
the plaintiff and started building his factory. The Municipality also gave the title
deed to Defendant No. 2 in his name. There cannot be a greater offence than
disrespect and neglect of a court’s order given in accordance with the law.

Those persons who did not respect the order of the Court must be responsible
for the infringement of the rights of the plaintiff. Defendant No. 2 argued that he
obtained the land in good faith. But this cannot be a good defence, for he conti-
nued building his factory on the plaintiff’s property after this Court gave an injunc-
tion order enjoining him from doing any work on plaintiff’s property.

Defendant No. 2 cannot get any right over someone’s property illegally. The
order given by the Ministry of Pen on February 13, 1964, letter No. 3245.8.66
to the Lord Mayor of Addis Ababa was not respected. The provisions of the
Constitution and the Civil Code were also violated. Defendant No. 2 cannot raise
the defence that he obtained the land in accordance with the order of the Ministry
of Pen and hence in good faith, since he continued building his factory in violation
of the order of this Court. Therefore, both Defendant No. 2 and the Municipality
are guilty of serious offences.

We have invalidated title deed No. 19538 since the plaintiff’s land is his private
property protected by the law and it was not expropriated in accordance with the
law and was given to Defendant No. 2, a private company. Since Deferdant No. 2
destroyed the fence constructed by the plaintiff after the injunction order of this
court, we order that he hand over the land to the plaintiff in the condition it was
before. However, this judgment does not bar the plaintiff from selling the land to
Defendant No. 2 upon payment of the market price for the land. No evidence
was produced to show that Defendant No. 1 ordered that the plaintiff’s land be
given to No. 2. Therefore, this case does not involve the National Coffee Board.
Plaintiff may demand compensation for the damages caused to him by Defendants
No. 2 and 3. We order that both of these defendants pay the costs of the liti-
gation to the plaintiff. The amount will be decided when the plaintiff provides us
with the itemised bill of costs, in accordance with Articles 463 and 464 of the
Civil Procedure Code. This judgment is given in the presence of all parties.

April 27, 1967
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ARTICLES

THE ROLE OF THE COUNCIL OF MINISTERS IN
THE LEGISLATIVE PROCESS

A Speech delivered to the Law Faculty Alumni Association Annual Luncheon, 1968*
by H.E. Ato Seyoum Haregot

It gives me a special pleasure to be here today and to deliver a short speech
on “the role of the Council of Ministers in the legislative process.” This is an
opportune time for me, as a lawyer, to express my pleasure at the increasing number
of lawyers that this growing Haile Sellassie I University Law School has piroduced
within a short period of time.

It is not necessary to state the importance of the legal profession in a nation’s
development to you, lawyers and supporters of the profession. That our country
has had a long history of jurisprudence and regard for justice is well known to
you. And I believe that the commonly held view that there is a widely diffused
knowledge of the law among the people has been well demonstrated by the alert-
minded and able lawyers that have graduvated from the University.

Before speaking about the Council of Ministers’ role in the law-making process,
it will be more appropriate to state what the word lgaw includes.

I. Laws in Ethiopia
In the Ethiopian constitutional system the word law includes the following:

First, proclamations: A proclamation according to the Ethiopian Constitution is
a law of the Empire enacted pursuant to the provisions of Articles 34, 71 and 88
through 91 after having been studied by the Council of Ministers, discussed and
voted upon in Parliament and approved by the Emperor,

Second, decrees: A decree is a law that is enmacted by the Emperor after
having been studied by the Council of Ministers, in cases of emergency that
arise when the Chambers are not sitting, pursuant to the provisions of Article
92 of the Constitutiorn.

Third, orders: An order is a law enacted by the Emperor on the advice of the
Council of Ministers pursuant to the powers and prerogatives conferred upon the
Emperor in accordance with the provisions of Articles 26 through 36 and other
pertinent provisions of the Constitution.

Fourth, regulations: A regulation (ministerial decree or order) is a law that a
Minister or chartered organization enacts by virtue of an authority given to him
or it under a proclamation, decree or order.

Before considering the role of the Council of Ministers in the making of these
laws, let us first look at what some people think the Council of Ministers does

*Ed. Note — This article derives from a speech delivered by H. E. Ato Sevoum Haregot, Minister
in the Prime Minister’s Office, to the 1968 Annual Luncheon of the Law Faculty's Alumni
Association, revised for publication in the Journal.
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with regard to this matter. Some may think that only Parliament can initiate and
pass laws and that the Council of Ministers only executes the laws that have already
been passed. Therefore a question may be raised: What role can the Council of
Ministers play in the law-making process ?

A major device in political philosophy that has so far been in use is the
separation of governmental powers into three parts. According to this philosophy
the political powers of a country are divided into the three following branches: the
legislative power, the executive power and the judiciary. This political theory is
accepted and practised almost throughout the world. The Ethiopian Constitution is -
based on it. It should, however, be clear at the outset that this political theory
does not make the Parliament, the executive and the judiciary independent amd
unrelated in the execution of their respective functions. And it is here that great
caution has to be exercised in having a clear understanding of the working of the
theory. The exact aim of the political theory is to make the three political branches
work by keeping their balance, without any one being able to have control over
the other. In other words it prohibits, for example, the executive from usurping
entirely the legislative power from parliament, and inversely the parliament from
usurping the executive power from the executive. If this is not avoided, then the
fundamental aim of the theory fails. B

Having said this about the theory of separation of powers, let us now look
at our main theme, the role of the Council of Ministers in the legislative process.

II. The Council’s Constitutional Legislative Role

Looking at the Constitution we find articles dzaling with the Council of Ministers’
role in the initiation and promulgation of laws. Acticle 71 of the Constitution reads:

“The Ministers shall discuss in Council and, through the Prime Minister, submit
to the Emperor all matters of policy there-in discussed. In all cases in which
legislation is deemed to be necessary or appropriate, the decisions made in
Council and approved by the Emperor shall be communicated by the Prime
Minister to Parliament in the form of proposals for legislation.”

If the decision of the Council is in relation "to a draft proclamation, this
Article empowers the Council to initiate the legislative proposal to be forwarded to
Parliament. Thus the Article shows the Council’s role in the legislative process,

Since Article 71 — in the context of the law-making process — requires that action
be taken by the Emperor, the Council and the Parliament, it refers particularly to
proclamations. Although, as has been said above, the. Council of Ministers does
discuss proposals of legislation before they are submitted to Parliament, the Emperor
can, by virtue of Articles 34 and 86 (a) of the Constitution, propose legislation and
submit it directly to Parliament without having it discussed in the Council of Minis-
ters. In practice, however, since the promulgation of the 1955 Revised Constitution
no proposal of legislation has ever been communicated to Parliament without having
been discussed by the Council of Ministers as Article 71 requires.

It seems to me appropriate to examine now whether Article 71 empowers the
Council of Ministers to initiate other legislative proposals, such as decrees and orders.
Since in accordance with Article 71 the Council can discuss any “matter of policy™,
it is reasomable to conclude that there is nothing in the Article which prohibits
the Council from proposing and presenting to the Emperor through the Prime
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Minister decrees and orders as well. It must, however, be noted that this conclu-
sion is not explicitly stated in the Article; it is concluded by interpretation. Follow-
ing this interpretation the Council of Ministers has in the past presented decrees
and orders to the Emperor and upon His approval such laws have been published

in the Negarit Gazeta. But now Order No. 44 of 1966 has explicitly given this _

power to the Council of Ministers. I will deal with this in part three.

Apart from this, Articles 115 and 118 explicitly state that the annual budget and
additional funds of the Empire are initiated by the Council of Ministers. Article 66
states that the appointment, promotion, transfer, suspension, retirement, dismissal
and discipline of all Government officials under the rank of Vice Minister shall be
governed by regulations made by the Council of Ministers and approved and proc-
laimed by the Emperor. Also Article 44 of the Constitution states that no oné may
be deprived of his property except upon a finding by ministerial order issued pursu-
ant to the requirements of a special expropriation law approved by the Council of
Ministers and published in the Negarit Gazeta.

The above shows that the Council of Ministers, by virtue of the Constitution,
does play a significant role in the legislative process.

IIl. The Cowncil’s Delegated Legislative Role e

The Council of Ministers’ role in the legislative process does not emanate dnly
from the Constitution. It also has a delegated legislative role.

A. Delegation Given by the Emperor

i

In accordance with the Emperor’s speech in March, 1966 and Order No. 44

of 1966 published in the Negarit Gazeta, the Prime Minister was authorized to
form his Cabinet by nominating his ministers to the Emperor, for appointment
and investiture by His Majesty. In addition to this, the Order states that the
Ministers shall collectively form the Council of Ministers and shall be respon-
sible for all decisions taken by them in Council. Under the Emperor the
Council of Ministers is responsible for the conduct of state affairs. The Order aunthor-
izes the Council of Ministers to make decisions concerning all matters brought
before it, leaving only matters of major policy to be communicated to the Emperor
through the Prime Minister. A question that may be posed here is: With respect
to the legislative process, what additional powers did the Council acquire in this
Order which it did not possess by virtue of the Constitution? If we accept the
wide interpretation given to Article 71, it can be said that the Order has not given
any additional power to the Council of Ministers. However, it can be said that
the Order explicitly gives the power that otherwise can be obtained by a wide
interpretation of Article 71. What are these additional powers or functions which the
Council explicitly acquired by the Order ?

1. Article 71 of the Constitution has given to the Council of Ministers the power
to propose laws. However, as I have already said, although it has not been exercised
so far, the Emperor can by virtue of Articles 34 and 86 (a) of the Constitution,
propose laws and submit them directly to Parliament without having them discussed
in the Council of Ministers. Since the promulgation of Order 44, by which the Emperor
has given the Council of Ministers under Him the power to make decisions con-
cerning the conduct of state affairs, the Council of Ministers has been empowered
to discuss legislation proposed by the Emperor before it is communicated to Parlia-
ment. It should, however, be noted that the proposal of legislation cannot be
communicated to Parliament without being approved by the Emperor.
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2. Article 92 states that in cases of emergency that arise when the Chambers are
not sitting the Emperor can proclaim decrees consistent with the Constitution. How-
ever, these decrees are proclaimed after they have been discussed in the Council
of Ministers and approved by the Emperor. To show this it is enough to quote ]
that part of the preamble of a decree; 5 '

v

“In accordance with Article 92 of Our Revised Constitution and on the advice

of Qur Council of Ministers We Decree as follows”

3. According to Articles 88 and 91, if the Emperor rejects a proposal of-legis-
lation approved by Parliament, He can send it back to Parliament with His observa-
tions. In practice, however, this is done after the matter has been discussed in the
Council of Ministers.

4. It has already been mentioned above that the Emperor can enact laws by
virtue of Articles 26-36, These laws are also published in the Negarit Gazeta after
they have been discussed in the Council of Ministers and approved by the Emperor.
For example, it is by an order issued by the Emperor in accordance with Article
27 of the Constitution that the organization, powers and duties of all Ministries,
executive departments and the administration of the Government are determijned.
That this is promulgated after it has first been studied in the Council of Ministers
is shown by the preamble to such orders:

“In accordance with Article 27 of Our Revised Copstitution and on the advice
of Our Council of Ministers We hereby Order as follows.”

Laws that are proclaimed under Article 29 are not different from this. Article 30
deals with international treaties, and while some of these are proclaimed directly
by the Emperor, others bhave to be approved by the Parliament. Article 122 states
that such international treaties, on equal footing with the Constitution, are the
supreme law of the Empire. Also, these international treaties become effective and
thus the supreme law of the Empire after they have been studied in the Council of
Ministers and approved by the Emperor, or approved also by the Parliament as
the case may be, .

B. Legislative Power Delegated by both the Emperor and Parliament (By a
Proclamation)

If we examine each of the proclamations that are proclaimed periodically we
find that they empower the Minister concerned with their execution to make regula-
tions for the proper carrying out of the proclamation. There are also cases where
the proclamation empowers the Council of Ministers itself to issue regulations for
the execution of the laws. Under these circumstances, all regulations are sent to
the Council of Ministers for approval. However, in cases where the proclamation
has authorized the Minister or chartered organization concerned with its execution
to issue regulations, the Minister or the organization can make the regulations with-
out having approval from the Council of Ministers. There are, however, still some
cases where the Council of Ministers is required to approve regulations even when
the Proclamation has authorized the Minister concerned to make them. Examples
of these are laws dealing with taxes, revenues, general payment of rates, or civil
rights. All regulations dealing with such cases must be approved by the Council
of Ministers.
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IV. The Drafting of Laws

So far we have seen that the Council of Ministers plays a significant role in
the initiation and enactment of Proclamations, Decrees, Orders and Regulations.
How does the Council of Ministers proceed to do this? Who drafts the laws? Is:
there an adequate organization for this?

A draft law is communicated to the Council of Ministers through the concerned
Minister after it is prepared by the concerned Ministry, organization, or the legal
department of the Prime Minister’s office. When the Council of Ministers snakes
a decision which requires a proposal of legislation, the Council requests either the
Ministry concerned or the Office of the Prime Minister to prepare the draft. A
draft law which has been thus prepared is communicated by the Council of Ministers
to its Legal Committee for further study. The Committee has as its permanent
members the Minister of Justice, the High Commissioner of the Central Personnel
Agency and the Pension Commission, and one person from the Prime Minister’s
Office. The Minister who proposed the draft chairs the Committee to study the
draft legislation. When the Committee thus does its work, it gets all staff services
from the Ministry which is concerned with the legislation. If the legislation requires
redrafting, it is done either by the Ministry concerned or by the Prime Minister’s
Office.

The draft legislation thus studied and approved by the Commiittee is submitted.
to the Council of Ministers for final action. If the draft is approved by the Council,
the draft is then sent to the Emperor in accordance with Article 71 of the Consti-
tution for approval and communicated to Parliament through the Prime Minister
for further action. When the draft legislation is an order or a decree, it is sent
in accordance with Article 71 of the Constitution and Order 44 to the Emperor for
approval and goes for publication to the Ministry of Pen through the Prime
Minister’s Office. However, when the draft legislation approved by the Council is
a regulation, it is communicated to the Prime Minister’s Office through the Minister
concerned, for publication. The Prime Minister’s Office passes it to the Ministry of
Pen to be published in the Negarit Gazeta.
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ON INTERPRETING THE ETHIOPIAN PENAL CODE
by Peter L. Strauss*

I INTRODUCTION !

The aim of this article is to set out and discuss some general principles of
mterpreting the Ethiopian Penal Code-—that is to say, of using it. Even now, ten
years after it came into effect, many people have difficulty in understanding and
using the Penal Code in a straightforward way. It seems complex, and many of
its fundamental conceptions are unfamiliar to Ethiopian lawyers. This article, discuss-
ing at length how the code is built, may help reduce its apparent complexity and
thus facilitate its day-to-day application. .

Since the article is about interpretation in general, it does not attempt to
discuss in detail particular concepts, such as “negligence,” or crimes, such as “hom-
icide.” The one exception is the “Principle of Legality,” embodied in Article 55 of
the Revised Constitution as well as in Article 2 of the Penal Code. This principle/
places restraints on the form and manner of interpretation of the Code, and thus
has obvious relevance to our theme. For the other doctrines of the General Part,
the first place for an Ethiopian lawyer to turn is the commentary of Dr. Philippe
Graven, An Introduction to Ethiopian Penal Law (Articles 1-84 Penal Code), published

*  Faculty of Law, HSIU 1966—1968.
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in English by the Faculty of Law in 1965; an Amharic version of the commentary
is now in the course of preparation at the Faculty. Dr. Graven is the son of the
Code’s principal draftsman and was for a long time employed at the Ministry of
Justice.

What follows is not as heavily laced with footnotes as many of the arfities
which have previously appeared in these pages. It secemed that frequent references
to the sources consulted might be more confusing than helpful, and that all dis-
cussion or explanation belonged in the text. Except for a few special cases, such
as attribution of direct quotations, the sources used have been indicated as -a group
at the beginning of each subdivision of the article.

The problem of interpretation only arises when a lawyer or judge has a prob-
iem before him. Certain facts have come to his attention, and he wants to know
what the legal consequences or implications of them might be. Given a code system
such as Ethiopia now enjoys, his first reaction will be to look in the relevant
code(s) for some indication of the answer to his problem. He may find that the
language of the statute seems perfectly clear, and appears to give an exact answer
to his problem. Then, he need go no further. But if the language is not clear or
directly on point, he will have to go farther and attempt to reason out, using
such aids as are available to him, what is the law applicable to his case./

This article is about all three stages of the process: looking for the reclevant
law in the Code (and how to tell what is relevant); deciding whether or not ;the
meaning is “clear”; and some of the means which can be wsed to reason out a
sensible answer if it is not. The organization of the article stresses the last two
questions — what is ‘‘clear,” and what can be done where a provision is not clear.
Thus, it may seem to pass lightly over the vital question of finding the possibly
relevant law, Once the reader understands how the Code is put together, however,
and how that structure can be used in solving any particular problem, he will
also have a much better sense of how and where to find the possibly relevant
taw. That is, in learning about interpretation, the reader will at the same time be
improving his skill at finding and identifying the provisions which he has to inter-
pret. .

There are a number of special factors working in Ethiopia which limit and
shape the direction of this inquiry. Perhaps the most important is the severe limi-
tation on the resources available to the lawyer or judge who wants to find out
about the law. Ideally, research tools would include the following: versions of the
Penal Code in each of its three langnages—Amharic, English and French, the ian-
guage in which it was drafted; historical materials explanatory of the purpose of
the enacters or the expected function of code provisions — such as preparatory
drafts, explanations written by the drafter for the Codification Commission, and
records of the debates in the Codification Commission and the Parliament; cases
decided by the Supreme and High Courts on questions which have arisen in the
past; commentary on the Penal Code by persons familiar with FEthiopian justice
and/or the sources which were relied upon in drafting it; and materials and com-
mentary from foreign jurisdictions explaining either relevant concepts new to Ethio-
pian justice or the code provisions from which Ethiopian Penal Code provisions
were drawn.

Some of the most important of these materials are simply unavailable. Others
are available only at the University Law Library in Addis Ababa, or require thor-
ough knowledge of a foreign language to be understood. With the exception of
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the codes, and cases and articles appearing in the Journal of Ethiopian Law, there
are virtually no Amharic-language materials. With the same exceptions, there are no
legal materials which one could expect to find in most or all courts in the Empire.
The significance of this limitation of resources is that one must expect that, at least
for the present, lawyers and judges will have to rely almost entirely on the la.n-
guage and structure of the Penal Code itself, without being able to obtain substdne
tial help from other sources. For this reason, this article will concentrate on how
Code language and structure can be used in interpretation. It will not discuss such
important and difficult questions as: What weight is to be given to historical
materials in the interpretation of statutes? Are previous decisions interpreting a Code
provision binding upon a court which js later asked to interpret the samé provi-
sion? What importance should be attached to scholarly commentariesson Code
provisions or on the laws of other countries from which Code provisions were
drawn?

A particularly regrettable limitation flows from the likelihood that the English
and French versions of the Code are not widely available and would not be widely
understood. In most cases, Amharic code provisions will have been produced by
translation from an English or French draft, or perhaps both. Inevitably, there are
discrepancies. Although the Amharic version controls, both by law and because
this is the language which most judges and lawyers best understand, our law students
assure us that the English and the French versions are often more precise and
more readily understood. In many cases, this may be because Amharic as a lan-
guage lacks a settled and precise body of legal terminology. As a result, transla-
tors may have to use vague terminology, or long descriptive phrases which lose
the exact meaning of the original text. Thus, it is not surprising that a compari-
son of provisions in their three different linguistic versions will often assist greatly
in understanding them.

Such a comparison might also suggest intended limitations of application which
had not been incorporated clearly into the Ambharic text, as for example, in the
case of Penal Code Article 472. The English text of Article 472(1) states:

“(1) Whosoever conspires with one or more persons for the purpose of pre-
paring or committing serious offences against public security or health, the person
or property, or persuades another to join such conspiracy, is punishable, provided
that the conspiracy materialises, with simple imprisonment for not less than three
months and fine.

“For the purposes of this Article, ‘serious offences’ are offences which are punish-
able with rigorous imprisonment for five years or more.”

The italicized portions are omitted in the Amharic. The French text is similar
to the English text, and there is no available record to show that the Ambharic
version reflects a Parliamentary amendment of the original draft. How a judge
might or must deal with such discrepancies is again, however, something best put
aside until a later time.

We must also take into account another factor, which is that at the present
time most of the judges and advocates who must administer the Penal Code have
not had any formal legal education. The drafters of the Code have taken the
difficulties this situation creates into account, for what they have written is very
full in explanation and clear in its organization. Still, there must be some under-
standing of how to approach these explanations, of how the organization works, of
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how the drafters of the Code expected that their work would be understood by
those responsible for applying it. And it is important not only to set out appro-
priate means of interpretation, but also to avoid reliance upon techniques of inter-
pretation — however accepted they may be in countries where legal education is
widespread — which are complex or sophisticated. Indeed, it may be doubly impor-
tant to restrict ourselves to simple techniques of interpretation when dealing with
the criminal law. In the criminal law, the common man, too, must understand
what is permitted and what is forbidden; he may go to jail if he makes a mistake.

There is a final limitation, perhaps the most severe. It should be clearly under-
stood that there are no such things as “rules” of interpretation, and that it is not
the goal of this article to help judges and lawyers reason to what is “the proper”
or “the correct’” result in the cases they may have to deal with. Fringe areds of
uncertainty, as we will shortly see, exist in virtually every statute. In these areas,
the legislature has not clearly decided or perhaps even conmsidered the appropriate
meaning of the law; consequently, in these fringe areas, any answer would be per-
missible and therefore rechnically “correct.” Certainly, in making the choice a lawyer
may find one or another interpretation better for reasons of social policy or the
like. But the point is that the choice is open for him to make and, whether he
makes it intelligently or not, one cannot say a priori that his choice is impermissible
or wrong. Thus, it would be more accurate to state the goal of this article as
the following: to help judges and lawyers avoid improper or unjustified results, by
suggesting guides for determining where legislative solutions really are uncertain, and
what considerations might be helpful in making the necessary choice, It can do no
more. Common sense and a feeling for “justice” are the ultimate tools on which
a lawyer must rely, and, indeed, the criteria by which he and the results his deci-
sions produce will themselves be judged.

II. FINDING THE POSSIBLY RELEVANT LAW 2

For the moment, we concern ourselves with the limited question, how to find
within the Penal Code the law which might possibly bear on a problem. It requires
a preliminary investigation of the principles on which the Code is organized; we
will return to a more detailed investigation of these principles when we consider
the question of interpretation as such. What we are looking for now is a way of
determining by their language or placing, what provisions of the Code might be
relevant to a legal problem.

We could take as an example the following factual situation, to which we
will frequently return later on. Certain people of Ethiopia, such as the Afar, are
nomadic. Their dwellings are constructed of sticks and mats which can easily be
removed from one site, packed on the back of a camel, and carrie§ to a new
place. Suppose that during daylight hours an Afar is in the course of removing
the parts of his dwelling from his camel's back and putting them up, when a
thief emerges from the scrub and tries to carry them away. The thief is unarmed,
and does not threaten the Afar personally; he simply tries to take the unconstructed
pieces from the camel’'s back and run off with them. Seeking to protect his
property, the Afar grabs up his spear and wuses it to pierce the thief. The thief
dies. How would one find the penal law relevant to the question of what, if any,
crime the Afar has committed?

2. ). Graven, “The Penal Code of the Empire of Ethiopia,” J. Eth. L., Vol. 1 (1964), p. 281 ff.
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Although the process of finding law depends a good deal on knowing, in the
first place; what facts the law is likely to consider significant, knowledge of the
structural principles of the Penal Code is also important, The Code is, in fact,
very carefully and logically organized. This organization consists of a series of sub-
divisions of increasing specificity. The first subdivision of the Code, into three Parts,
is probably already familiar: Part I, the General Part, contains principles#sghich
apply generally to a large number of penal offences; Part II, the Special Part,
gives the specific definition of relatively serious offences — the ones we are most
likely to think of as “crimes”; Part III, the Code of Petty Offences, describes crim-
inal offences of little importance, very often violation of ministerial regulations or
the like and attended with very slight penalty. Part III also states some general
principles specifically applicable to these petty crimes. Each of these Parts is itself
subdivided, its subdivisions are subdivided, and so forth wuntil one "gets to. what is
generally speaking the smallest subdivision, the individuval article. Each subdivision
of the Code — articles included — has a title, which reflects the place of that sub-
division within the overall statutory scheme. There is thus a formal structure of telation-
ships within the Code, which is explained or indicated to a substantial degree by
the naming of its various subdivisions. This formal structure was intentionally created,
and created for just this purpose —to help illustrate the meaning, purpose, and
interrelationships of various Code provisions. Understandihg this important fact will
help to identify the provisions relevant to any legal situation; later we will see how *
it should also help to understand the possible purposes and meanings of those
provisions when they are at issue. f‘

The Penal Code’s Table of Contents is the first place to look in seeklng pos-
sibly relevant Code provisions, for it clearly sets out the organization of the Penal
Code and the titles of its various subdivisions. Often, the best first step will be to
look for the specific offence(s) which may be involved. Thus, we can immediately
eliminate the 247 articlés of the General Part from the first stages of our search,
since specific offences are not described in Part I. In the problem case of the
Afar, set out above, we can also eliminate Part III, the Code of Perty Offences;
if killing the thief was an offence, it very likely is treated as a rather serious .

imatter. The search is thus narrowed to Part II of the Code — only 442 of thc"“ .
Code’s 820 articles. :

Part II is itself divided into four “Boocks” each with a title indicating a,
broad kind of specific crime. In the case of the Afar, the only Book likely to
apply is Book V, “Offences Against Individuals and the Family”; the thief was
an individual, not *“the State” (Book III), “Public Interest or the Community”
(Book 1IV), or “Property” (Bock VI). Now only 126 potentially eligible articles
remain. Book V is itself subdivided into four “Titles”; Title I, “Offences against
life or person,” seems the most promising. The thirty-one offences of Title I are
further divided among three “Chapters”;. Chapter I, “Offences against life,” immedi-
ately suggests itself as most relevant. Chapter 1 is comprised of two sections: I,
“Homicide and its forms™ and II, “Offences against life unborn — Abortion™;
Section II can thus be put aside, leaving seven possibly relevant articles. Of these,
two can quickly be eliminated simply by glancing at their titles: Article 525, «Instigat-
ing or aiding another to commit suicide” and Article 527, “Infanticide.” The other
five must bs read.

On reading them, one can quickly eliminate Article 522, “Aggravated Homicide”;
in the facts given, one could hardly think the Afar had premeditated the killing,
or that there was anything else to show that he is “‘exceptionally cruel or danger-
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ous.” But from reading Article 521, “Principle,” and Articles 523, 524 and 526 — each
dealing with a particular form of homicide — several questions arise: What is ““cause™?
Jintention”? “negligence”? Is the crime defined in Article 523 a crime of inten-
tion? negligence? neither? What is a “state of necessity”? “legitimate self-defence™?
At the time of the killing, was the Afar’s dwelling his “house”? To some extent,
these are questions of interpretation, which we will deal with shortly. But the edis,
tence of so many questions suggests that there may still be other possibly relevant
provisions to be found and considered, before the task of interpretation as such
begins.

It is at this point that an understanding of Part I, the General Part, becomes
important. As already stated, this part contains rules of general application through-
out the Code, and so one might think that it would suggest the answers*toc some
if not all of the questions raised above.

The General Part is itself carefully organized. It is divided into two Books.
The first deals with questions influencing the question of guilt — “Offences and the
Offender” — and the second, with the question of punishment. Each of these books
is then subdivided, in a logical way, into Titles, Chapters, Sections, Paragraphs and
Articles. To illustrate how this organization can be used for law-finding, the struc-
ture of two of the Titles of Book I is set out below: The  parenthetical questions
are intended to show the material dealt with. '

Title II: The Offence and its Commission

Chapter I — The Criminal Offence (In what circumstances, where and when is
an offence committed?)

Chapter II — Degrees in the Commission of the Offence (When is an offence
begun to be committed, and can it then be withdrawn from?)

Chapter III — Participation in an Offence (What persons are participants in —
guilty of — offences?)

Chapter IV — Participation in Offences Relative to Publications (What are the
special rules of personal liability for illegal acts of publication?)

Title III: Conditions of Liability to Punishment in Respect of Offences

Chapter I — Criminal Responsibility (What persons are excused, and to what
extent, from criminal liability on account of their physical or mental con-
dition?)

Section I — Ordinary Responsibility (Adults)
Section Il — Infants and Juvenile Delinquents

Chapter II — Criminal Guilt (What state of mind renders one guilty of,
justifies, or excuses in part apparently criminal conduct?)
Section I — Intention, Negligence and Accident (What state of mind is
necessary for criminal guilt to exist?)
Section II — Lawful Acts, Justifiable Acts and Excuses (What conditions
permit, justify or excuse otherwise unlawful conduct?)
Section III — Extenuating and Aggravating Circumstances (What conditions
call for partial reduction or increase of the penalty for unlawful conduct?)
Titie II, then, deals with relatively objective questions of criminal Hability — what
acts, committed by whom, in what circumstances, are necessary to a finding of
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guilt; Title III deals with the more subjective question of blameworthiness: was the
state of mind of the individual when he acted such that he deserves to be punish-
ed, and if so, to what extent? -

In looking, then, to see if possibly there is more law in the Code on the
issues noted in the Afar’s case, one can make some prediction where it is liki
to be found. The relationship of “cause™” apparently required by Article 522 seems an
objective condition of liability, hence likely to be. described in Title II rather than
Title III. Indeed, one finds in Chapter I of Title II Article 24, “Relationship of Cause
and Effect.”” Questions of negligence, intention, necessity and self-defense — .having
to do with state of mind and, possibly, excuse — one could expect to find dealt
with in Title III, Chapter I. Looking at the titles of the articles in that, Chapter,
it is easy to mark the following ones as likely to be relevant: Article 57, Principle;
Criminal Fault and Accident; Article 58, Criminal Intention; Article 59, Criminal Negli-
gence; Article 64, Acts Required or Authorized by Law; Article 71, Necessity; Article 72,
Excess of Necessity; Article 74, Self-Defence; Article 75, Excess in Self-Defence.

Finally, one can guess that a definition of the term *“house,” which might be
mmportant for applying Article 524 in the Afar’s case, is unlikely to be found in the
General Part. Although the word might appear in several places in the Code, and
a uniform definition could be of substantial importance as will shortly appear,
what is involved is hardly a general principle of penal law. A definition of “house”
will not help us to determine, in general, the subjective or objective conditions for
guilt in penal cases, nor will it be of general use in determining the .degree or
measure of punishment. Accordingly, it has no place in the General Part.

It remains to take this body of <“possibly relevant law,” four Special Part
articles and a number of General Part articles, and interpret them — use them —
in the case at hand. One would have to ask whether the meaning of each of the
articles, or all of them together, is entirely clear; what the relationships between
them are; what is the appropriate legal outcome. What follows is addressed to these
interpretational tasks, first as regards individual Code articles, and then in the
larger context of the Code as a whole.

. THE VERBAL LIMITS OF A LEGISLATIVE RULE?

Once he has found a possibly relevant provision, the first question a judge is
likely to ask is, “What meaning could the words of this statute have?’ In a parti-

3. The principal work drawn on for this section was: -

G. Williams, “Language and the Law,” Law Quarterly Review, (1945-46), Vol. 61, pp. 71,
179, 293, and 384; Vol, 62, p. 387.

See also:

Andenaes, work cited above at note 1, pp. 102-103 and 110.

J. Frank, Courts on Trial (Princeton University, 1949), p. 295 ff.

E. Freund, Legislative Regulation (Boston, 1932), Ch, 11, esp. pp. 160-171, 240-260.

Hart & Sachs, work cited above at mote 1, pp. 1156-58, 219-21.

E. Levi, “An Introduction to Legal Reasoning,” U. Cki. L. Rev., Vol. 15 (1949), p. 501,
503, 520.

Payne, “The Intention of the Legislature in the Interpretation of Statates,” Current Legal
Problems, 1956, pp. 96, 99-100, 105.

Radin, work cited above at note 1, p. 866. .

J. Btone, Legal System and Lawyers’ Reasonings (Stanford University Press, 1964),
pp. 31-34.
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cular case, this determination will commonly take the form of the question, “Could
the words of this statute apply to this case?”

The answer to this gquestion may often seem easy. The legislature may have
spoken clearly, or the case may be one of those which would come within any
reasonable meaning of the words of the statute, Still, the question is one whiclk
confronts a lawyer or judge every time he seeks to discover what legal rule to '
apply to the question before him. The law is a profession of words. Words are
an essential means of human communication, and the only means commonly used
in legislation. Whether he is conscious of it or not, the first step a lawyer takes
to ascertain the meaning of some statutory rule is to read it and ask himself
what the words mean.

%

One may ask, of course, whether and to what extent the words of a statute
matter, Under some governments, the whim of an official matters more than any
words written in laws. The world has known systems in which legal issues were
settled by reference to custom, previous court decisions, or what the judge believed
to be just. This is less arbitrary than the first case, but is still a situation where
written rules are not paramount, Even if one were to agree that, in general, written
rules govern, there would be the question how far one can reason with the statutes
enacted. For example, if a statute forbids threatening someone with ‘“a knife,”; can
one apply it to a case where someone is threatened with a gun? Both are danger-
ous weapons which could cause a person severe fright; can one use this analogy .
to apply the statute to a case the wording of the statute overlooks?

The Ethiopian Constitution makes it very clear that neither whim nor judges
are, in the first instance, the proper source of law. It chooses a legislative system
in which the primary responsibility for stating rules rests in the Emperor and
Parliament. The enactment of the code system, in which all laws are put in writ-
ing, is a natural outgrowth of that choice. One can say that in Ethiopia the words
of statutes are at least the starting point for any discussion of a legal issue.

This leaves the question whether the words of statutes, by their possible mean-
ing, also limit the discussion of a legal issue—whether “a knife” can also include
“a gun,” if the purpose of the statute seems to require or permit this. In the
case of the Ethiopian Penal Code, words do impose such limits on courts, for
reasons that will be examined in detail later on.* The application of a penal
statute is, in general, limited to the cases indicated by its words, given a meaning
which they will bear. Since this is the case, it is obviously quite important to
know what the meaning of any given word or collection of words might be.

This will often be a much harder question than might at first appear. For it
is generally recognized that words are often if not always an imprecise means of
communication. They may mean one thing to the person who speaks them, some-
thing else to one who hears them, and have still a third meaning in common
usage. Yet the law may make sharp differences; freedom or years in jail may
turn on the meaning they are given. The imprecision exists because most words
describe general concepts, at varying levels of abstraction. There is a “core mean-
ing” of clear instances to which most men would agree that particular abstraction

4. The discussion begins at Section IX within, p. 415 ff.
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applies; a “fringe” area, where there might be substantial disagreement whether it
applies or not; and another clear area where most would agree it did not apply.

As an example, one could take the word “house,” which could be significant _
for the application of Penal Code provisions, for example Article 524(a). This Articje
applies to a, pérson who <kills another ... in resisting the violation, by force or®
trickery, of the privacy of his kowuse or outbuildings, there being no true state of
necessity or legitimate self-defence...” “House” is a fairly precise word, and there
will be a large measure of agreement as to what is a “house” and what is not,
A permanent, one-room chica building, in which a family is lving, is within the
core meaning of “house.” That is, almost everyone, if not everyone, would agree
that such a structure could be called a “house.” And almost everyone woukd agree
that a fenced compound, without a roof, in which animals were kept for the
night is not a “house.” One begins to encounter uncertainty, however, in consider-
ing whether a flat in a large apartment building in the city is a “house.” Plainly
one is in the fringe area of disagreement when the issue is whether an Afar's
dwelling, or a tent, or a building in the course of construction is a “house,”
Certainly, there would be room for disagreement on this issue, if more' than one
man was asked for his opinion. Parliament would doubtless have discovered such
disagreement among its members if it had stopped to considér the issue—which it
almost certainly did not—and lawyers will discover that they disagree on the issue
if it ever becomes important in court, which it may not. ' !

Although even a fairly precise word like “house” has a fringe of uncertainty,
it is not hard to find other words, also significant for some Penal Code purposes,
where the fringe of uncertainty is quite large. These more absiract words, such
as “gang,”” “numerous,” and “begin,” evoke very indefinite responses in the person
who hears them. It may be very significant to know whether a person was a member
of a “gang” or not, or acted together with “numerons” other persons. But how
many are “numerous” or a “gang”? One is not. Eighteen certainly are. But what
about two? three? four? five? six? seven? It can confidently be expected that among
the readers of this article will be people who choose each of the above figures as
“the point” at which the abstractions “gang” or “numerous” begin to apply.

Finally, there are some words which are so abstract as to be almost all fringe,
to present no areas of certain agreement. These are words which call on our
emotions, such as ‘“‘unjust,” “immoral,” “reasonable,” “good,” and <“evil.” The
history of mankind has been a history of often violent and rarely rational disagree-
ment about what such words mean. Thankfully, such words do not appear often
in the Penal Code, and when they do, they find some explanation in the words
around them. We shall have reason later to ask whether it is ever permissible to
use them in penal legislation. 5

The conclusion to be drawn for now is that whenever legislation uses words,
as it must, it necessarily creates these fringe areas, in which different men wiil
understand its words in different ways. In many, perhaps most, cases, there will be
agreement that the statute does or does not apply. But for every statute there will
be cases to which that statute could be applied or not, depending entirely upon
how the words which compose it are understood. In such a case, no meaning

Ez -3

5. 'The discussion is at Section X-B within, p. 433 f.
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which is logically consistent with what the legislature has said can be out of the
question. The judge has a choice among the several meanings which the statute
permissibly has. He has to decide which best fits the context, the jobs the statute
was meant to do, the expectations of the parties or the like. Of course, if the
judge does not understand that he is choosing, what choices are open to him, and
what may be the consequences of each, it cannot be said that he is doing his job
very well, for he will be doing it blindly.

. Thus, one of the first tasks of interpretation is to be sensitive to the fringes
of uncertainty which a statute always has —to be aware of the range of permissible
choice within the possible meanings of the statutory words. Suppose that the Afar
of the previous hypothetical was charged with homicide and argued that he spould
be charged under Articie 524 rather than some more serious provision, because he
was defending the privacy of his “house.” One judge might say, “This is a house!™;
another, “This is not a house.” They would simply be shouting at each other if
they did not realise that the word “house” itself gave no answer in this case — that
either choice was open to them, and that they would have to find some basis
other than the word “house” to decide what meaning the statute should be given,
that is, whether or not it should be applied to the Afar’s case. :

These “fringe areas” of uncertainty in the meaning of words provide one source
of uncertainty in statutes, but not the only one. We have been assuming that
one word, like “house” or “numerous,” represents only one abstraction, and have
said that uncertainty comes at the edges of this abstraction, where not all men will
agree whether it applies. But one word frequently represents more than one abstrac-
tion, or core meaning, and in such a case the interpreter is faced with the
additional difficult task of determining which or how many of these several meanings
should be given to the word. The abstract concepts of the law, such as “intent”
or “act,” are very often such words, just because there has been so much argument
and" disagreement about what they ought to mean. In the context of a criminal
code, the word “intent” might mean a wish to accomplish a certain forbidden
result, a willingness to do so, a wish to violate the law, a willingness to do so,
a wish to do “evil” or inflict “harm,” a willingness to do so, and so forth. The
interpreter must decide — that is to say, choose — how many and which of the
accepted definitions are to be used. Where the word is an important one, the
statute will very often help him in this by seeking to define it. Definitions of
“intent,”” for example, are given in Article 58. Still, the judge will often be faced
with a choice of possible meanings. Even if he is unaware that he has a choice,
the fact that he decides the case in a certain way necessarily implies that he
accepted any definition that is logically necessary for his result, and rejected any
definition that is logically inconsistent with it. He cannot decide without attributing
some meaning to the statute before him.

In concentrating on the inherent vagueness of language, we should not lose
sight of the fact that we often do manage to communicate with each other rather
well. We believe in and act on the premise that clarity of expression usually is possi-
ble. Most cases will probably involve the “core” of statutory meaning, where there
will be little disagreement about what the legislature has said regarding the case at
hand. The fact that this article concentrates, as it must, on cases where the law
is unclear should not make us lose sight of this truth.

Moreover, not all cases of imprecision in statutes is caused by unavoidable
imprecision of language. There may be cases where the legislature simply has not
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adopted the clearest possible mode of expression. It may not have been able to
agree precisely on some issue—for example, whether three, four, five, or six constitu-
ted a “gang” — and decided to pass its disagreement on to the courts in the form
of an uncertain word. It may not have been aware that the wording it adopted
was ambiguous or vague, and could have been made more precise by a definition
or more careful wording. It may have engaged in careless thinking about the
dimensions of the problem before it. It may have decided consciously to make its
rule vague and uncertain, perhaps to frighten people into obeying it, or to leave
room for the courts to adapt the rule as society changes. For any of these reasons,
the legislature may have passed on to the courts more work than, in ,the abstract,
it was required or wise to do.

There is substantial agreement in modern thought, however, that some legisla-
tive imprecision is unavoidable. In the first place, if words by their nature are
imprecise, sentences constructed out of words will also, necessarily, have areas of
imprecision. A legislature can to a certain extent eliminate these areas of impre-
cision by preferring precise words over imprecise ones, or by adopting definitions
which point in the direction of its thinking. It can never completely eliminate
imprecision, however, and at some point the job of explaining what it meant would
begin to take too many words. Such explanations would take time perhaps better
given to other tasks, and could themselves be a scurce of confusion, Secondly, a’
legislature necessarily works in the abstract. It does not have the advantage of the
concrete cases which come before the judge, but deals with the general problefs of
society that are called to its attention. It would be unteasonable to expect the
legislature to consider and decide in advance every hypothetical case that might
arise under its enactment; it is hard work enough to frame language which will
deal satisfactorily with the major problems with which it is concerned. Statutes
which attempted to do more would be unmanageably large, and might introduce
more difficulties than they solved.

One comes to the conclusion, then, that not only do difficult problems of
interpretation arise more often than one might think, but that this job is an entirely -
natural one for courts to perform. At one point, political theorists were fond of °
saying that “The courts should be only the mouth that speaks the law,” and that
judicial creation of law was an abuse of power to be sternly avoided; S the legis-
lature determined the law, and the courts merely applied it to the facts of cases
which came before them. We see now that this cannot always be the case. The
legislature’s pronouncements, necessarily, will leave areas of choice, often substantiai,
in which the judge must decide what the law is to mean. The inability and
undesirability of the legislature to perceive and settle every conceivable case in advance,
the necessity that it frame its enactments to fit a few clearly seen “main cases,”
also imply that there will be many cases in which the judge must choose what is
to be the law. In some cases — most, if the legislature has done its job well — it
will be clear that the law does or does not apply, that a particular structure is
or is not a “house.” In others, however, the law will be unclear — the judge will

6. Glaser, “Principe de la légalité en matiére, notamment en. droit codifié et en droit coutumier,”
Revue du droit pénal et criminologie, Yol. 46 (1966), p. 899.
See also the works cited within at Section IX-B, p. 421 ff., notably:
Mahsoub, work cited above at note 1, hlstoncal mtroductlon and p
Thornstedt, “The Principle of Legalxty and Teleological Constructxon of Statutes in Criminal
Law,” Scandinavian Studies in Law, 1960, p. 211, 213 ff,
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be free, so far as statutory language is concerned, to choose either for application
or against it. By his choice, by sending a man to jail for more or fewer years or
by freeing him, he makes the law.

If this is true, then it would seem that the judge who seeks to find in statu-
tory language a rigid, single answer to every case is closing his eyes to reafity.
There may be cases for which the statute provides answers but there are also cases
for which it does not. When one of the latter cases is presented, it is useless to
think that the answer will be found in the “true” definition of a disputed word,
unless the legislature has provided one; rather, the job of the judge is to ask,
How shall F define this word? That is, as stated above, he first seeks not the
one and only true meaning of the statute, but to discover what is the range of
possible meanings in the case before him. He then has to choose dne, to decide
the case. Before making the choice, he may ask, in the words of a Swedish jurist,
“Where do I go for guidance?”’ :

IV. LEGISLATIVE PURPOSE AS AN AID TO UNDERSTANDING
STATUTES AND MAKING CHOICES®

Almost instinctively, the interpreter’s first response will be to ask “What is
this statute all about? What was it meant to do?” That is, he will makef several
important assumptions: (1) that legislative activity is purposeful, that is, undertaken
to accomplish some social ends or goals; (2) that the language and form of legi-
lation are chosen to reflect these purposes; and (3) that application of a statute
should be lLimited to the cases indicated by its purposes, so that, in connection
with our earlier assumption, for a statute to apply, its words and purposes
should both bear on the case at issue. These assumptions are important enough to
merit examination.

The first, that legislative activity is purposeful, refiects a commonly shared
attitude towards life in general. We believe that there is some reason in what we
do—some goal towards which our activity is directed. Legislatures, in particular, are
constituted to formulate directives—laws—on important issues of social policy. It is

7. Schmidt, “Construction of Statutes,” Scandanavian Studies in Law, 1957, p. 157.

8. That legislative purpose should be consulted in determining statutory meaning is now a com-
monplace observation, which would be made or assumed by any reputable commentator.
The argument today is over how this should be done. The following works give an introduc-
tion to some of the techniques more commonly proposed:

Ekeldf, “Teleological Construction of Statutes,” Scandinavian Studies in Law, 1958, p. 77.
Frankfurter, “Some Reflections on the Reading of Statutes,” Colum. L. Rev., Vol. 47 (1947},

p. 526.

Geny, Methode d’interprétation et sources en droit privé positif (Librairie Générale . . . Paris, 1932),
2 vols., passim.

J. Graven, “L’analogie en droit pénal suisse,” Revue de science criminelle, 1954, p. 633.

Hart & Sachs, work cited above at note 1, Ch. VII, passim.

Kantorowicz & Patterson “Legal Science — A Summary of Its Methodology,” Colum. L. Rev,
Vol. 28 (1928), p. 679.

Mahsoub, work cited above at note 1, pp. 54-66.

Payne, work cited above at note 3, passim.

Radin, “A Short Way With Statutes,” Harv. L. Rev., Vol. 56(1942), p. 388.

Schmidt, work cited above at note 7, passim.

Stone, work cited above at note 3, pp. 31-34.

Thornstedt, work cited above at note 6, passim.

— 386 —



ON INTERPRETING THE ETHIOPIAN PENAL CODE

what we expect them to do; it would be ground for serious criticism of a legis-
lature if it were found doing something else. Almost as soon as we see a statute,
we ask “What is this for? What purpose does it have?’

The second assumption, that the words and form of legisiation are choseg'
to reflect its purposes, is subject to the objection — as indeed is the first — that®
sometimes legislatures are devious, or even irrational: If the assumption were not
generally true, however, the legislature, and not the assumption, would be generally
held to blame. Again, this is part of what we expect a legislature ought to do.
Indeed, when courts consistently act on this assumption, and treat the words' and
form of statutes as if they embody its purposes, they help to make the assump-
tion valid. The legislature will quickly learn to make the words and forme of its
statutes conform to its purposes if it is aware of this court practice and wishes
its purposes to be enforced.

The third assumption, that legislative purposes are binding on courts, like the
assumption that legislative words are binding on courts, reflects a certain attitude
on the proper relationship between courts and legislature in the Ethiopian govern-
mental structure. Since it is in the pature of a limitation on judicial freedom, we
postpone examination of it until later jn this piece. For the moment, it will simply
be accepted as a necessary element of interpretational choicés. /

Before seeing how one might discover legislative “purposes,” it is important
to define the term as it is to be used in this article. By “purpose” is meant the ;
end or goal which the legislation in question has in sight — the overall regulatory ’
impact which it appears the legislature meant the statute to have. Thus, Article 1
of the Penal Code states that the “purpose of the criminal law,” using the word
in this sense, ““is to insure order, peace and the security of the State and its in-
habitants for the public good.” This use of the word purpose, and any discussion
of legislative purpose, is to be distinguished from what one sometimes hears referred
to "as “legislative intent.” Very often one hears what may be a permissible question,
such as “What would the legislature have done about this problem if it had thought
of it?” turm into a very dubious one, “What did the legislature intend to do
about the problem before us?” In the last question, the speaker is implying that
on some specific question whose answer is -unclear from the statute itself, the
legislative body actually intended to provide an answer, which, if only it could be
found, would solve the case. This notion that there is some preordained answei
which has only to be found is a very appealing one, for judges do not like to
admit that sometimes they make law by their decisions. Nonetheless, it must be
rejected. We have already seen that legislatures very frequently do not even think
of, much less solve, specific problems which may present themselves to judges but
find no clear answer in legislative words. Whether, indeed, one can ever speak of
a large body of men, or a majority of them, as having an “intent” on a specific
question not clearly settled by a statute’s words is very dubious. It will be hard
enough for the judge to determine the regulatory policies and goals of an enact-
ment in the large, without his trying to pretend to himself that the enactment
provides only one answer to a problem which his research has already shown could
be answered in several different ways without departing from permissibie meanings
of the statute’s words. ’

Indeed, an inquiry into legislative purposes will often do no more than help
the interpreter to identify the clear cases of application and non-application, and
indicate some considerations which may be helpful for resolving the cases in between.
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This 1s so, first, because purposes will often be stated or revealed at a level of
generality so great that they will not be very helpful in solving any particular
problem. To say, for example, that the purpose of the Penal Code isto controi
objectionable social behavior, or even that the purpose of the provisions regarding
homicide is to distinguish on a rational basis varying degrees of culpability regard-,
ing the killing of a human being, is not very helpful for solving the particular "¢
problem of the relationship between Articles 523 and 524. Only as purposes of con-
siderable specificity can be inferred from a statute will these purposes help materially
to resolve the possibilities which face the interpreter.

Second, just as words are imprecise and may permit a wide variety of mean-
ings, so are purposes likely to be uncertain in their formulation and scopg. Very
often, if not always, a legislature will be seeking multiple and partially conflicting
goals; or members may have been forced to compromise or obscure the policies
they prefer as individuals in order to reach agreement; or the legislature simply
may not have considered the relationships and consequences of the various policies
it epacted. In the Penal Code, for example, the purpose of imsuring *“the security
of the State” may often conflict with that of assuring ‘““the security of ... itsin-
habitants.”” Among the events which the latter would wish to be secure from are
unwarranted punishments, or the risk of being put on trial although innocent of
wrong-doing. In the short run, at least, measures to insure the security of' the
State might substantially infringe on these interests. Thus, there is an almost neces-
sary inexactness and ambiguity about legislative policy, which should make the
interpreter hesitant to formulate purposes too precisely, or to extend any one put-
pose he may find in a statute to its maximum possible extent.

These cautions, however, should not be permitted to obscure the basic point
— that within the limits of common sense and justice, those who are engaged in
the business of interpretation instinctively and universally find it meaningful to ask
«Now what is this law all about? What policy was it enacted to enforce? What
problem was it addressed to? What change or result was it to bring about?” In
a case where statutory language alone is insufficient to answer the question whether
a particular statute is to be applied or not, an investigation of statutory purpose
carefully considered, may at least serve to narrow the areas of doubt; if it does
not produce a single, ‘“correct” answer, it may at least assist the judge to avoid
an objectionable result and provide some hints as to how he may exercise his
freedom to choose among the permissible ones.

To take a concrete example, suppose again the case of the Afar who Kkilled
another man when he found the other taking parts of his dwelling from the back
of his camel. The Afar has been charged under Article 523, but insists he can be
convicted only under Article 524, because he was “resisting the violation, by force
or trickery, of the privacy of his house . . . .” Let us suppose also that you
agree that the words of the statute could be given the meaning the Afar urges,
and are wondering whether they should be given that meaning.

A reading of the two statutes informs you that both Article 523 and Article 524
deal with homicide, and that Article 523 will apply in “circumstances other ... than
those specified in Article 524.” The penalty provided by Article 524 is quite a bit lower
than that stated in Article 523 (although you know from your search for possibly relevant
law that the latter penalty might be mitigated under the provisions relating to
legitimate self-defence, A clear case in which Article 524 would apply might be if
the Afar had erected his dwelling and was living in it when the deceased tried to
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intrude. A clear case in which Article 524 would not apply, and Article 523 would,
might be if the deceased was trying to take the Afar’s unloaded camel. What
purpose might the legislature have had in making this distinction? What characteris-
tics does a ‘“house” have in Ethiopian society, as distinct from a camel, which
would lead the legislature to require that violent acts in its defence must be ex-
cused to a considerable degree, while the degree of excuse for violent acts in thk
defence of other property is left much less certain?

Here are only a few of the possible answers to these questions: There may
have been a rash of murders in connection with house-breakings which had come
to the attention of the legislature; they were dealing with a problem of general
occurrence. The legislature might have considered that a “house” was the kind of
property having the greatest monetary value to Ethiopians, and that a killing in
defense of it was therefore substantially excusable. Or, it may have considered that
Ethiopians had a deep emotional need for privacy, and would consider any intru-
sion into the place where they were dwelling as provoking; a killing thus provoked
should be substantially excused. Or, the legislature may have been aware, because
of one or more of the above comsiderations, that many Ethiopians considered such
killings completely justified, and they have wished to make it clear by a special
epactment that this was not true; thus, by enacting Article 524, it may have been
announcing special limits on the application of the doctrine of legitimate defence
to the defence of property — it may have been emphasizing that such acts were to
be punished, rather than that they were to be punished only hghtly

In order to make wise choices among these or other possible policies, any
of which might be embodied in the provision, it is necessary to know something
both about the general characteristics of Ethiopian society and about the framework
and assumptions of a code. The author knows far less about the former than his
Ethiopian readers will. It is to the latter considerations, which may prove helpful
in determining both purpose and meaning, that the article now turns.

Y. SOME CONSIDERATIONS OF STRUCTURE ?
A. The Penal Code Was Enacted in Code Form.

The statement that the Penal Code was enacted in code form might not seem
to have much significance for interpretation of any particular provision. In fact it
does, because of what is implied by the use of “code™ form. As used in FEthiopia
and Europe, this form is usually reserved for a body of laws which are drafted at
one time, by one person or a closely cooperating body of drafismen, with the
intention of stating clearly and systematically all the rules applicable in a given area
of law — for example, penal law. This description certainly fits the Ethiopian Penal
Code, and may be contrasted with the situation reflected in the Consolidated Laws

9. Specific justification for the positions takenm in this section vis & vis the Ethiopian Penal
Code may be found in:
Graven, work cited above at note 2, p. 281 ff.
Exposé de motifs, collection cited above at note 1.
See also:
Mahsoub, work cited above at note 1, p. 57 ff.
Sereni, “The Code and the Case Law, in Schwartz (ed.), The Code Napoleon (University Press,
New York, 1956), p. 55.
Stone, work cited above at note 3, p. 212 ff.
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of Ethiopia. The statuies in the Consolidated Laws were drafted at many different
times, by different bodies of draftsmen, to cover a very diverse body of subjects
in an essentially random manner. That is, the legislator in these laws was dealing
with small problems, as they arose, and was making no particular effort to achieve
unity, consistency, or thorough coverage in a broad area of law. The contrasts,
between the characteristics of a code and the characteristics of an amorphous body '
of statutes such as the Consolidated Laws reveals a number of helpful assump-
tions which may be made in interpreting a code.

1. It is fair to attribute comsistency to the Penal Code, and thus to seek consistency
in results under the Code. *

The Penal Code was drafted in one effort by a body of draftsmen, -prificipally
one man, in an attempt to state clearly and concisely the complete system of
penal law which was to be applied in Ethiopia. This effort suggests, further, that
the draftsmen would have attempted to construct a rational framework for their
code. One would expect that this framework would produce answers for the major
problems of criminal law, and that these answers would accord with Ethiopian
notions of justice and fair play. One would expect that the framework .would not
produce contradictory or conflicting answers for the same problem, and that cases
which Ethiopians regarded as similar would not be treated in conflicting ways or
lead to contradictory results. That is to say, given our knowledge of the circum-
stances which produced the Code, we feel justified in treating it as a rational ;
system, one which will lead to results which are not contradictory and which can /
be explained in a manner conformable to Ethiopian notions of justice. If we could’
not do this, we would think the drafters had done a poor job indeed. It is what
they were asked to do.

If consistency is ome of the characteristics of the Penal Code — or, to put it
another way, if the achievement of a consistent system of law is one of the purposes
behind enactment of the Penal Code — then in interpreting the Penal Code one
should both reason from an assumption of consistency in its provisions and seek
consistency in applying it. This means, first, that one should never try to interpret
a Penal Code provision in the abstract. It must always be examined in its rela-
tionship to the other provisions of the Code,. in order to see what part it might
play in the overall scheme. We have already seen this process, in part, in our
discussion of the relationship of Articles 523 and 524 in connection with the case of
the Afar, That is, we assumed that Article 523 and Article 524, both of which are
concerned with a form of “homicide,” are concerned with different types of homi-
cide, and that there should be an understandable and ascertainable basis for decid-
ing what homicide falls under which provision. A second implication which may
be drawn from the Code’s internal consistency is that if the meaning of one pro-
vision of the Code has been established or is clear, one can reason from the
meaning of that provision to what ought to be the meaning of another. Thus,
knowing the meaning of the word ‘“house” in Article 524 and the relationship of
Article 524 to Article 523 may help to establish the meaning of the word “house” in
Article 542 and the relationship of Article 542 to Articles 538 and 539. Thus, one can
properly look for patterns, for a structural framework, or for common features
which may help to elucidate the Code’s meaning. Article 524, an extenuated form of
homicide, refers to resisting the violation of the privacy of a house, as does Article
542, an extenuated form of the injury. There is a strong suggestion in this fact that
the provisions should be given the same meaning — that they should be interpreted
consistently.
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The same conclusions could not be reached under the Consolidated Laws. If
a Proclamation of 1956 had a provision similar to a provision in another Proclama-
tion, say of 1963, one would have to be very careful about reasoning from one
to the other, even if the two Proclamations dealt with the same subject. Were
they drafted by the same persons? Was consistency an object? Is there a common
structural framework or social context? The answer to each of these question$®is
likely to be in the negative, and thus to refute any hypothesis of common mean-
ing. If we find that the hypothesis of consistency is valid and helpful in the case
of the Penal Code, it is because of the peculiar and important process which
gave it birth. :

This suggests that any case where unity of effort was lacking may be an
important exception to the hypothesis of consistency in the Penal Code,~ Fot example,
if one knew that there had been legislative amendments to the Code, either at the
time of the draft or thereafter, one could not be certain of consistency in the
areas affected by the amendments, unless a serious and thorough effort to produce
it had been made. Unfortunately, the Penal Code bears evidence that in the past
such efforts have been lacking. The draftsman originally provided in the General
Part that the consent of an injured person was a defence to a criminal prosecution,
except in certain specified cases. Other provisions of the Special Part, for example
Article 542(1) (c), were written to reflect these exceptions. It was subsequently decided
to change the General Part provision to make consent ne defence; this decision is
reflected in .Article 66, which states that “the consent of an injured party ... does
not relieve the offender of criminal liability.” It appears, however, that Special Part
provisions such as Article 542(1) (c) were never rewritten to reflect this change. In
such a case, where the legislature has apparently abandoned the effort to produce
consistency, it would be foolhardy for an interpreter to assume he can find it
Of course, be may still find reason to attempt to minimize the legislative error by
seeking to produce consistency, if he can, through his interpretations. But this wiil
.be an eatirely creative role.

2. It is fair to assume that language usage is consistent throughout the Code.

The assumption that language usage will be consistent throughout a code is
only a particular example of the overall assumption of consistency, but deserves
special mention because of its importance. 'What the assumption means is that if
a particular word — say, ‘“house” — can be established to have a certain meaning
when it is used at one point in a code, it is at least likely to have the same
meaning at any other point in that code.

We saw before that most if not all words have a fringe of uncertainty about
their meaning. Different men will understand them in different ways. It is at least
likely, however, that any one man — or group of men working closely together on
a rigidly drafted legal document — will attribute a fairly fixed meaning to any
particular word; each time he uses that word, he will use it in the same way.
Knowing that statutory draftsmen strive for comsistency of expression and word
usage, as they do, increases the confidence that can be put in this assumption.
Again, the assumption could not be made about a word appearing in different
items of the Consolidated Laws; in this case it will have been written at different
times by different men for different purposes, so that there is no reason to attribute
a uniformity of meaning. .

It should be pointed out that this assumption has double consequences. One,
already seen, is that if the meaning of a word is uncertain in a particular context
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in the Code, its meaning can be discovered from the meaning which the same
word has elsewhere in the Code, if its meaning is better established by these other
uses. The second consequence is that once a meaning is given to a word appearing
at one point in the Code, that meaning is likely to be carried over in following
cases to other points in the Code where the same word appears. Thus, the principle
of consistency not only helps one draw assistance from past interpretations; it alfe,
warns that one’s own interpretation is likely to be extended to other parts of the
Code. Thus, interpretations should not be made in view of one provision only, but
should take account of the principle of conmsistency by considering all appearances
of the point in issue throughout the Code. What effect one must ask, will an
interpretation have elsewhere in the Code? *

It cannot be too often repeated that, as is the case for every other sugges-
tion made in this article, the correctness of this assumption in any particular case
is only probable. It is not certain. Draftsmen, like the rest of us, are human.
They make mistakes. Even though they work hard for consistency, so that it is
usually appropriate to assume that words are consistently used, they sometimes fail,
and Iapse into inconmsistency. This danger is particularly great for certain words
expressing legal conclusions, such as “property,” “act” and “intent.” . These words
have a great variety of accepted meanings, which depend heavily on the context
in which they are used. One should always be very careful to see whether the
draftsmen have succeeded at the very difficult job of using such words clearly and
consistently. Moreover, in Ethiopia there is the special consideration that the Ambharig
codes on which the courts rely are translations from an English ,or French original.
The draftsman’s hard work to obtain consistency in using language can easily be
lost if the translator or translators are not sensitive to this problem and do not
themselves work hard for the same goal

3. At least initially, one may seek solutions to all problems within the framework of
the Code.

Since a Code is intended to be a complete statement of the law on a parti-
cular subject, one may assume, at least initially, that there are no large gaps or
holes in it — that every problem in the area of law to which the code relates can
find some solution within its framework. As an attempt to set down a comprehen-
sive body of rules, a code is likely to take account of all the major problems on
that subject, at least if it is as well drafted as the Ethiopian Penal Code was. It
follows that in solving a legal problem on that subject, ome can start on the
assumption that a solution may be reasoned out or found within the framework of
the code.

This assumption is particularly strong in the case of the Ethiopian Penal Code,
in which the drafter has essayed a complete statement of doctrine in the General
Part, along with the catalogue of crimes in the Special Part. Thus, while certain
European Codes leave a variety of doctrinal issues to courts for elaboration — for
example, the defences of necessity and responsibility — the Ethiopian Code seeks to
elaborate a rule on all issues which might arise regarding guilt or degree of punish-
ment.

It would be a mistake to take this observation so far as to deny that judges
have any creative role, to state that the Code excludes judicial creativeness. As
already has been noted, the legislature is working with an imperfect medium of
communijcation, language. The legislature does not foresee, and could not be requir-
ed to foresee, every possible case to which its product might apply. It is the judge
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who will get such cases, and will have to decide them. All that can and should
be said is that the attempt at comprehensiveness and coherency offers an incentive
and rationale for seeking results within its terms.

4. It is fair to interpret the code to avoid redundancies between provisions. &

2

In a simple collection of statutes passed at many different times and for many
different reasons, such as the Consolidated Laws, one might almost expect there to
be a certain amount of redundancy between provisions. The legislature passing one
statute might not be aware of another, passed many years before to deal with a
slightly different problem. Even if they were aware of it, they might not see how
someone from the outside would think the two could conflict. In the presence of
such a conflict, one might have to consider whether one stahite was meant to
repeal the other in part or in whole; it could be very difficult to determine what
the legislature intended their relaticnship to be, if it had any intent on that issue
at all. The bulk of the work on the Consolidated Laws has been in determining
just such difficult questions.

Unlike a collection of statutes, a code is written all at one time. The drafts-
man, who intends to be clear and concise, will have intended each provision he
wrote to have some unique function. He would not knowingly include some super- .
fluous provision or repeat something already provided for, since the only effect of
this would be to confuse. Thus, just as the unitary character of a Code and the
effort its authors have made to achieve consistency justify an assumption that words
are used in the same way throughout, these same factors justify the assumption
that apparent redundancies between provisions are unintended and may be eliminated
by interpretation. Thus, when one finds two articles which seem to govern the
same facts, one may look for an interpretation which will give to each a separate
area of application.

For example, Article 594(2) authorizes rigorous imprisonment for the person who
“deliberately performs (an indecent) act in (the) presence {of an infant or young
person).” Article 608(2) provides only for simple imprisonment for the person who
“knowingly performed (an obscene) act ... in the presence of infants or young:
persons.” It would seem that these provisions were redundant, or almost so, since
in ordinary usage the words “deliberately” and “knowingly,” which mark the only
real verbal difference between the two provisions, have approximately the same
meaning. By hypothesis, however, we must assume that these articles were meant
to have separate functions — as, indeed, the differing penalties also suggest. We
must look for those functions someplace other than the language itself.

One must, however, distinguish this case, where apparent redundancy should be
avoided by interpretation, from cases of intentional partial overlap among closely
related provisions. The language of Articles 594(2) and 608(2) is so similar that one
fails to see any element which might be required for the offence under the one,
but not the other; moreover, the two articles are somewhat separated from each
other in the Code’s organization, which implies that they are not clearly related in
function. This apparent, inexplicable redundancy should be avoided by interpretation
if it is at all possible to do so. On the other hand, Articles 630 and 635, describing
ordinary and aggravated theft, are a good example of the kind of partial overlap
which the draftsman has often intentionally introduced into the Code’s structure. He
has forseen that theft may occasionally be committed under such circumstances as
to merit unusually severe punishment. It is still theft— that is, all the elements of
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Article 630 must be satisfied — but it is aggravated by the presence of one or more
of the additional elements described by Article 635. Thus, any person who could be
convicted for aggravated theft under Article 635 could also be convicted for ordi-
nary theft under Article 630, if the prosecutor for some reason chose to charge him
with the ordinary offence. There is an overlap here, in the sense that two provi-
sions, with differing penalties, could be applied to the same criminal acts. This,
however, is not a case of complete redundancy, where two statutes seem to match
identically in their coverage; there is an obvious relationship between the two pro-
visions to explain the overlap which seems to exist. Indeed, even though the pro-
secutor could bring under Article 630 a prosecution which properly falls under Article
635, we might consider that he was abusing his powers if he often followed this
practice. Where this partial overlap among closely related provisions appears, there
will always be some unique element, such as the aggravating circumstances of
Article 635, to show the intended distinction.

N B. The Organization of the Code
1. The formal structure

As we have seen in Part II, in drafting the Code the draftsmen created a
structural framework, or organization, within which to express -their conclusions
regarding criminal policy. This organization consists of a series of subdivisions of
increasing specificity, each with a title reflecting the place of that subdivision within
the Code’s structure. In Part II, we saw how to use this structure to find possibly

relevant law; here, we will see how it can be used to help understand— interpret—
the law.

The organization can be used in this way because the place of any article in
the structure of the Penal Code gives important indications of its purposes, through
the titles of the subdivisions to which it belongs. As an example of how these
indications can be used, let us consider further the apparent conflict between Article
594(2) and Article 618(2). A full description of the place of each of these articles in
the Penal Code could be given as follows:

Arxticle 594(2) Penal Code
Part II, Special Part ’

Book V, Offences Against Individuals and the Family
Title IV, Offences against morals and the family
Chapter I, Offences against morals
Section I, Injury to sexual liberty and chastity
Article 594, Sexual outrages on infants or young persons.

Article 608(2) Penal Code
Part I¥, Special Part

Book V, Offences against Individuals and the Family
Title IV, Offences against morals and the family
Chapter I, Offences against morals
Section IV, Offences tending to corrupt morals
“Article 608, Public indecency and outrages against morals.

From this description, one might conclude that the two articles share cert:.iin
purposes: to identify and prohibit specific offences against individuals and the family,
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in particular, offences against morals. In their more particular purposes, however,
the articles secem to be distinct: the function of Article 594 appears to be to deal
with acts which are injurious to sexual liberty and chastity of individuals, in parti-
cular, the sexual liberty and chastity of infants or young persons; the function of
Article 608 appears to be to deal with acts which may &e injurious to the smorals
of the public at large — that is, which tend to corrupt them — in particular, phiblic
indecency and acts offending public morals. One provision is quite specific and
deals with what the legislature characterizes as an aerual injury to the sexual inter-
ests of particular individuals; the other is much less specific, and deals with the
possibility of injury to the diffuse sexual interests of the public as a whole.

This analysis suggests at least a possible distinction between _the,:language of
Article 594(2), relating to one who “deliberately performs,” and "the language of
Article 608(2), relating to one who “knowingly performs,” an indecent act in the
presence of a minor. From the language of the articles one would deduce that it
would be necessary in both cases for the offender to be intentionally performing
some sexual act on himself or a third person, in the presence of an infant or
young person, knowing that that person is there. Can one go further and say that,
in some cases, this activity involves a direct injury to the sexual interests of the
infant or young person, (Article 594), whereas in others it will only threaten to cor-

~rupt him (Article 608)? There might be some cases where the infant was' forced or
enticed to be present — where the sexual acts were performed “for his benefit,”} or
with the intention of involving him or affecting him. In other cases, the presence
of the infant or young person may have been accidental *so far as the offender
was concerned; he may have had no desire to have the infant or young person
present, or to involve him in any way, but merely failed to desist from his activity
when he became aware of the other’s presence. The purposes of Article 594, as indi-
cated by its place in the Code’s table of organization, suggest that it should apply
to the first kind of case; those of Article 608 suggest that it should apply to the
- second.

2. The Relationship of the Genmeral and Special Parts
a. In general

Perhaps the single great omission of -the Ethiopian Penal Code is its failure to
state expressly the relationship between its General Part, Part I, and its Special
Part, Part II. Article 3, al. 2 states “that the general principles embodied in this
Code are applicable to (Police regulations and special laws of a penal nature)
except as otherwise expressly provided therein”; and Article 690, the first article of
Part III of the Code, the Code of Petty Offences, states that “In all cases where
the provisions of this Book (the General Part of the Code of Petty Offences) are
cither silent or contain no contrary indications or do not provide exceptions, the
principles and rules of the General Part of the Penal Code shall apply to petty
offences ... due regard being had to the nature of the case, as well as to the
spirit and purposes of the law.” Qne is left to infer the obvious, as indeed Ethio-
pian courts have almost uniformly done, that the “principles and rules of the Gene-
ral Part of the Penal Code” also apply to all offences defined in the Special Part.

The full implications of this rule are not uniformly respected, however, so that
it may be helpful to illustrate them by means of a common example. Article 523,
seen before in another context, states that “whosoever commits komicide in circum-
stances other than (aggravated or extenuated circumstances, dealt with in Articles 522
and 524) is punishable with rigorous imprisonment from five to twenty vears.”
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Does this article state an intentional offence? Must the intent to commit the
offence include an intent to produce death? What does “intent” mean in this case?

The answer to the first question is “Yes, the article does state an intentional
offence, even though it does not use the word intent.” The Genperal Part, which
we have said applied to this and any other article in the Special Part, states,
Article 57(1), that an offence must be either intentional or negligent. Article 59(2) of
the General Part adds that a negligent act is punishable as an offence “only if
the law so expressly provides.” This suggests that the word *“negligence” must be
used someplace in a statute if negligent offences are to be punished under it, and'
indeed Article 526 uses this word in connection with homicide. Both because Article 523
does not use the word “negligence” and because that word appears in another
article dealing with homicide, which we would presume Article 523 was not meant
to duplicate, it must be concluded that Article 523 does not deal with negligent offen-
ces. It therefore must state an intentional offence; that is to say, intent is a neces-
sary element of the offence. The General Part requires this, even though the Spe-
cial Part provision makes no direct reference to it.

According to the official Amharic version of Article 58(1) and the French draft,
the answer to the second question is also “Yes, the notion of intention includes;
the attitude of intention towards the specific result, in this case death.” The answer
under the English version is less certain, because of a discrepancy; but as stated
at the beginning of this article, we will assume that the Ambaric controls. (Indeed,
one would argue it should, where it faithfully reflects the French draft, as here.)
Thus, the General Part requires not only that there be “intention” — whatever that
may be — for a violation of Article 523, but that this “intention” must include the
happening of a specific result, death. It is possible to cite many cases in which
there appears to have been no awareness of this effect of the General Part upon a
frequently unsed provision of the Special Part.!®

’

10. The following examples can all be found at the Haile Sellassie I University Faculty of Law
Library, and in Strauss, Supplementary Materials "for Penal Law 1967-68 (unpublished,
Faculty of Law, Haile Sellassie I University):

Crown v. Osman Omar, A.A.H.Ct, Cr. C. 255-58 (accused pushed deceased after drinking
with him; “it is evident that (accused) was only relaxing and was not trying to harm
the deceased. ... The Court finds the accused guilty of violating Article 523 .. .since he
has caused the death of his friend through his carelessness.”).

Crown v. Ibrahim Adams Abatiku, Fed. H.Ct. (Assab), Cr. C. 1-51 (accused struck assailant
with a “not large” stick; court concluded that the blow caused death, that “the accused
did not commit the act of striking with intention,” but acted in excess of self-defence,
and therefore was guilty under Art. 523). '

Crown v. X, Asmara H. Ct., Cr. C. 238-57 (accused struck deceased with stick under provo-
cation; no indication of intent to kill; court convicted, apparently under Art. 523).

Public Prosecutor v. Fikru Birru, H.Ct.A.A., Cr. C. 762-56 (accused hit and then kicked
deceased after allegedly being insulted; no indication of intent to kill; conviction under
Art. 523).

Crown v. Bekele Kidane, Jimma H.Ct., Cr. C. 7-57 (accused and deceased, both youths,
were fighting with small sticks at deceased’s instigation; no indication of intent to Kkill;
because of deceased’s provocation, charge reduced to Art. 524).

Haddis Gebre Igriabher v. Public Prosecutor, Sup. Imp. Ct., Cr. Ap. 28-58 (accused hit
deceased with a .stick on the back of his neck while trying to recover some grass which
deceased allegedly had stolen; deceased apparently hit his head on a stone while falling;
no evidence of intent; “in view of the fact that there has been proof as to appellant’s
killing the deceased (i.e., causing his death,)” conviction under Art. 523 affirmed).
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The final question was, “What does the word ‘intention’ mean in this case?’
This is not a question that can be briefly answered, or that will be answered in
this article; it is one of those questions on which P. Graven’s commentary can be
most helpful as a starting point for learning or analysis.'! But several important
points can be made. First, the drafter has made a start at a definition in Artielg 58.
This definition will not convey the same meaning to everyone who reads it, and
will have to be interpreted in the cases. The author is not yet aware of any case
in which this task of interpretation has been undertaken. Second, because the def-
inition of intention appears in the General Part, and given our assumption of
consistency, whatever *intention” means for the purposes of Article 523, it will also
mean for any other article of the Special Part to which it is rclevant. The “intend-
ed result” may vary with the crime — death for Article 523, injury for Article 539, etc,
— as may other particulars; but the general formula or criteria will have to be
the same. This is the second edge of the consistency sword, that the judge must
interpret with an eye to the results his interpretation would produce in other cases;
he must take account of the demands of consistency as well as use the inferences
it makes available to him. Finally, any judge who does undertake to interpret this
important concept will find that the words of the definition offer him a fairly wide
range of choices of possible meaning. If the techniques suggested by this article
are relevant at all, they are as relevant to this task as any other. i

b. “In case of conflict, the provision of the Special Part prevails over that of
the General Part.” s ¢

The above phrase, or something like it, is frequently referred to as a maxim of
code interpretation. It is, indeed, perhaps the most frequently referred to maxim.
This fact tends to reinforce the validity of the maxim, since it means that drafts-
men, too, are likely to be aware of it. Knowing that the maxim is likely to be
applied, they will put the exceptions to their general rules into more specific pro-
visions, confident that when judges find these exceptions they will say, “The specific
prevails over the general,” and thus interpret the statute as the draftsmen expected
This fact, in turn, should make judges more confident of the rule.

The rule thus has convenience to recommend it. It also reflects a common sense
notion of draftsmanship. Any general rule is likely to have a few special exceptions, -
But if, as in the Penal Code, a statute is divided into General and Special Parts, -
it may be quite unwise to list the exceptions in the General Part. Referring to
specific cases there will detract from the organization of the whole, and may tend
to obscure the purport of the general rule behind the exceptions; the reader will
be unable to judge how unijversal these exceptions are.

The rule is also a sensible accommodation to the likelihood that the drafters
will not be able to avoid iInconsistencies completely in their work, however hard
they try for consistency. In choosing the specific provision over the general one in
such a case, one is making the common sense judgment that the drafters were
likely to have been thinking more precisely about the narrower issue.

It is very important, however, to hesitate before concluding that there is some
inconsistency« between the General Part and a provision of the Special Part, and

11. P. Graven, work cited above at mote 1, pp. 152-63.
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thus leaping to application of the maxim. The overriding assumption frequently
mentioned above is that the provisions of the Code are internally comsistent. Unless
a Special Part provision expressly refers to”its exceptional status, this assumption
requires that every effort be made to achieve consistency before an “inconsistency”
is found. For example, the silence of a Special Part provision should rarely if
ever be taken to indicate inconmsistency with the General Part. Thus, the fact that
Article 523 is silent about “intention” is not in itself reason to conclude that the
article is inconsistent with Articles 57-59 and should be applied without reference to
intention, despite them. The article can be interpreted consistently with the General
Part without distorting its language, and there is no reason to suppose a contrary
Jegislative purpose. Consequently, consistency must be favoured; Article 523 must be
construed as embodying an intentional offence. -

It is sometimes possible to comsider an apparently superfluous or inconsistent
Special Part article as in fact explanatory of the General Part provisions it seems
to contradict. That is, the Special Part article may serve to illustrate or limit the
operation of the General Part provision in an instructive way. One possible example
of this may be seen in Article 524, which was discussed at some length above in
connection with the “house” of an Afar tribesman. We may now be in a better
position to suggest answers to some of the questions put there.

The General Part of the Penal Code includes provisions on legitimate defence
and excess of legitimate defense, Articles 74 and 75. These articles recognize that
defense of property may be “legitimate defence,” entailing no punishment, or’ “excess
of legitimate defence,” entailing apparently complete freedom on the part of the
judge to reduce penalty. Whether it will be one or the other depends on a judg-
ment whether the person “exceeded the limits of self-defense by using disproportion-
ate means or going beyond the acts necessary for averting the danger.” Acts with-
in these “limits” are not punished at all; acts outside them are punished to a
degree which appears to be entirely at the discretion of the judge.

Dr. Graven, in his commentary on the Penal Code, has complained that Article .
524 unnecessarily duplicates Articles 74 and 75, and by providing a specific range of
penalties, is inconsistent with them. One readily sees that the crime defined by
Article 524, killing “in resisting the violation, by force or trickery, of the privacy of
his house ...,” could as easily be characterized as an act of legitimate defence, or
perhaps in excess of it; the individual kills while defending property against the
unlawful assault of another. Thus, it would appear that the Afar in our hypothet-
ical could as easily be prosecuted under Article 523, and then raise the issue of
legitimate defence. If he did this, a judge interpreting Articles 74 and 75 might decide
that he had not “exceeded the limits,” and so could not be punished at all; or
that he had “exceeded the limits,” and so could be punished by any penalty from
a $ 1.00 fine to 20 years rigorous imprisonment. Since the General Part provisions
seem adequately to cover the case, Dr. Graven concluded that Article 524 was un-
necessary; it is inconsistent with the General Part to the extent that it provides a
more restricted range of penal alternatives.!?

A more helpful approach, in the author’s view, is to Jook at Articles 74 and 75
and ask if it is very clear- what they mean. Where are the “limits” of legitimate

12. Id, pp. 216-17, 229-30.
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defence? How is a judge to exercise his discretion if he finds they have been
exceeded? Have they been exceeded if an Afar kills a man who is trying to steal
his house from the back of his camel? If he kills a man who is trying to enter
his erected house? If he kills 2 man who is trying to steal his camel? It should
be apparent that if these questions were to be answered by reference to Artigles 74
and 75 alome, there might be a great deal of disagreement as to what the answers
should be. With this in mind, look again at Article 524. Is it accurate to say that
this describes a case or cases in which many Ethiopians — possibly including judges
— would feel that killing in retaliation was completely justified? In the author’s
judgment, such a statement would be accurate. That being so, it appears to him
that the function of Article 524, and other articles like it, is not to contradict Articles
74 and 75, but to explain them. The rather abstract language of the«General Part
provisions — “exceeded the limits,” “disproportional means,” “beyond the acts neces-
sary” —could easily be understood in different ways by different persons or in
different parts of the country. As was mentioned at the béginning of this article
there is no settled and widely available body of cases, commentary, or other source
material which might help to produce uniform results in cases decided at different
times and places. To make the language of the General Part more concrete, what
the legislature has done is to fix a teference point. It has taken a very common
case, and has decided it. It has decided that this case represents an excess of self-
defence, and that it deserves the stated range of punishment. This both fixes and
emphasizes a moral norm — that killing in the defence merely of property is not
justified; it also serves to explain the general articles about legitimate defence “in a
way that should help a judge to make decisions under thent.

As an example, consider the case of an Afar who kills a man who is trying
to steal his camel, not his house. He is prosecuted under Article 523, and pleads
legitimate defence. Has he “‘exceeded the limits”? A judge can look at Article 524 and
reason from it that the legislature has concluded that someone who killed another
in defence of his house exceeded the limits of legitimate defence. He might then
conclude that, from an Ethiopian and probably the legislature’s point of view,
killing someone while defending your house is more excusable than any other killing .
in the defense of property. If killing in defence of a house is more excusable than .
killing in defence of a camel, and still is punishable as an exceeding of the “limits,”
then the Afar’s act in killing someone who was stealing his camel must have-
exceeded the “limits.” One limit is known: the taking of life in defence of property
exceeds it. If the judge wants to know, “How severely shall I punish him?’ Article
524 again serves as a guide. Here is a case where, by hypothesis, the killing is
rather understandable; the legislature has provided a penalty of up to five years
simple imprisonment. If there were no extenuating circumstance, on the other hand,
the judge would condemn the Afar to five to twenty years rigorous imprisonment.
It would be reasonable, would it not, to find a penalty in between — caiculated
by some kind of comparison, however difficult, among social attitudes towards killing
over a house, killing over a camel, and killing without excuse?

It is interesting to note that in adopting this interpretive approach, of treating
Article 524 as simply an example of a highly flexible general provision, any practical
consequence of the questions raised about the meaning of the word “house” in
Article 524 has disappeared. Even if the rolled-up dwelling on the camel’s back is
not a “house” for the purposes of Article 524, the same result can be obtained—
ie., a sentence to the same number of years of simple imprisonment can be im-
posed — by using Article 523 and the applicable general principle of excess of legitimate
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self-defence. Indeed, by seeing Article 524 as having as one purpose the indication of
a terminal point for the exercise of sentencing discretion under Article 75, it becomes
possible to put the question in a much more meaningful form than “Was this a
house?’ It becomes, “To what extent does the importance of this property to this
man excuse his criminal act?’ The law often seems to embody distinctions much
sharper than those which occur in life, on which substantial questions of* liberty
depend. When it is possible, as it may be here, to turn a legal question from one
of sharp distinctions — “house” or “not house” —into one of how much punish-
-ment should be imposed, one makes possible a more meaningful correspondence
between the law and the facts of life to which it applies. .

3. Interrclationships of provisions regarding particalar crimes ¥

There are other, unexpressed organizing principles which can be deduced from
a study of the Code, and which may also be helpful in solving particular problems.
Only some of them will be mentioned bere, and the most important point to be
noted about them is this: like almost all of the suggestions of this article, they
proceed from assumptions about the rationality and consistency of code drafting —
assumptions which were shared by and acted upon by the drafters of the Code. The
ultimate and overriding principle of code interpretation -is that one always be aware
of the context in which a code provision appears, and ready to use that context
to illumine the provision in any consistent and rational way.

¥
F

One such principle is that particular types of common crimes, such as (‘homi-
cide,” “imjury,” or “theft,” are often grouped together in such a way that it will
be helpful in determining the meaning of any one article to study the whole group.
Even in dealing with as limited a subject as homicide, the legislature is faced with
a continuum of possibilitics. One person kills out of revenge, another in a barroom
fight, a third in response to an insult, a fourth while driving his automobile, and
so forth. A reading of all the provisions may suggest the general principles by
which the legislature tried to divide this continuum into particular crimes, and thus
help in placing a doubtful case or determining the meaning of a doubtful provi:
sion. There may be a gemeral article— Article 521, in the case of homicide — which’
will provide common definitions and help to indicate the legislative approach. Orte
can expect that the individual provisions will be arranged in some logical order,
such as from the more serious offence to the less serious; from the most common
offence of the given type to the less common; from the general offence to parti-
cular varieties of it.

The organization of ‘“homicide” offences, for example, tends to reinforce the
conclusion already reached, that although no mention of intent is made in its words,
Article 523 deals only with intentional homicides. The penalties provided in the articles
beginning with 522 and ending with 527 generally go from the more to the less
severe; as we shall see in more detail shortly, this gives some reason to believe
that the offences are listed in an order which generally goes from the more to
the less serious, in the legislature’s view. The succession of titles of these articles
gives the same impression: “Aggravated Homicide — Homicide in the First Degree”;
“Homicide in the Second Degree”; “Extenuated Homicide”; “Instigating or Aiding
another to* commit Suicide”; “Homicide by Negligence”; “Infanticide.” Article 521,
which professes to state the “principle” regarding homicide, defines homicide as
causing the death of a human being intentionally or by negligence and adds that
“the nature and extent of the punishment awarded to him who commits intentional
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homicide shall be determined according to whether the homicide is simple, or ag-
gravated or. extenuated by the circumstances specified in the following Articles.”
This tells us, first, that our inference that homicide must be either intentional or
negligent is correct; second, that our inference that the degree of punishment re-
presents the seriousness of the crime is correct; and third, that the legislaturg has
dealt with three kinds of intentional homicide: simple, aggravated, and extenuated.
Article 522 deals with “Aggravated Homicide; Article 524 deals with “Extenuated
Homicide™; Article 523 comes between these articles and imposes a penalty which is
less than that of Article 522 but more than that of Article 524. The inference is
strong that this is the missing case of “intentional homicide” which s simple.”

4. Cross-references within the Code

&

Another occasionally helpful organizational feature is the use of parenthetical
references to other articles in the Code’s text. These references may be taken as
an indication by the legislature that these other articles are relevant to the article
in which the references are made, so that a reading of the articles it refers to
may help one to understand it. Not infrequently, these references are to an entirely
different part of the Penal Code, and thus may help reveal relationships which
the organizational structure of the Code would otherwise obscure. In other cases,
the references may be to a series of provisions for which the article making the
reference serves in some respect as a general article. !

An example of the latter type of provision is Article 598. This article, entitfed
““‘Aggravations to the Offence,” comes at the end of the section relating to “Injury
to Sexual Liberty and Chastity,” comprising Articles 589-598. Article 598 states that
“in all cases involving a charge of sexual outrage” the punishment is to be quite
severe in the presence of enumerated circumstances, including “(a) where the offen-
der uses violence, intimidation or coercion or in any other way renders the victim
incapable of resisting (Articles 591-595) or subjects his victim to acts of cruelty or
sadism.” Rape, Article 589, and forced abnormal heterosexual sexual behavior, Article
390, are both ‘cases involving a charge of sexual outrage,” since both fall in the
the section to which Article 598 applies. Both Articles 589 and Article 590 require as an
element that the offender use violence, intimidation, or coercion to require a victim
to submit to the sexual act described against his will. The questions which might
then arise are whether violations of Articles 589 and 590 are subject to the special
penalties of Article 598, because of the quoted language of Article 598(a); or whether,
on the other hand, the parenthetical reference to Articles 591-595 is meant to exclude
application of Article 598(a) to Article 589 and Article 590, insofar as it refers to
violence.

The penalties provided in Articles 589 and 590 are different from those stated in
Article 598. The parenthetical reference to Articles 591-595 in Article 598(a) would seem
to support an interpretation that the penalties of Article 598 do not apply in cases
of ordinary violation of Articles 589 and 590. The use of violence, intimidation, or
coercion to render a victim incapable of resisting is a necessary element of both
offences; it would not seem consistent to treat it also as an aggravating element.
A reading of Articles 591-595, to which Article 598(a) refers, shows that violence, etc.,
is not a necessary element of any of these offences; it would therefore be appro-
priate to treat it as an aggravating element. On the other hand, the use of cruelty
or sadism is no more an element of Article 589 and Article 590 than of Articles 591-595;
it would thus be appropriate to consider such use as aggravating for any case of
sexual outrage. The parenthetical reference to Articles 591-595 applies only to the
question of violence; it does not limit the application of Article 598 where cruelty
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or sadism has been employed. It thus avoids the apparent conflict in penalty pro-

visions in the case where only violence is employed, forwarding the goal of con-

sistency, while allowing the court to apply the penaliies of Article 598 to violations

of Articles 589 or 590 in the other cases, such as use of cruelty or sadism,

which do not seem to be restricted by the parenthetical reference. ;

5. Where more than one Special Part provision applies to a particular c'riminal
act

The meaning of the Penal Code’s provisions relating to concurrence of offences,
chiefly Articles 60-63, 82, and 189-192 of the General Part, is much too complex to
be set out in this article. However, it is important to note that thése articles, in
particular Articles 63 and 189, indicate that in some cases a particular act or result
will involve not one, but two or more crimes, and that in such cases, the puaish-
ment may be increased over that which could be imposed for any one of the
crimes. In considering the purpose, scope or meaning of any one article of the
Special Part this possibility that it can be joined with another article to warrant a
greater penalty should be kept in mind.

A very common case in which considerations of this sort might be relevant
is the following: A and B get into a fight. A hits B, who falls to the ground
and hits his head on a rock. The result of this is that his skull is fractured and
he dies. A is charged with homicide under Article 523. In such cases, it is very
doubtful that A has actually foreseen that B’s death would result from his biow,
and desired or at least was willing to accept that result. That is, A appears not
to have “intended” to kill B within the meaning of Article 58(1). But as has already
been noted, Ethiopian courts fairly frequently have overlooked the requirement of
intention under Article 523, and have convicted persons such as A and sentenced
them to long terms in jail. !* This no doubt reflects the strong feeling which
Ethiopians have against any killing. Nonetheless, one must seriously doubt that the
word “intent” can be given a meaning which is consistent both with the definition
given in Article 58 and with conviction under Article 523 in such cases. Thus, any
Ethiopian judge who agrees that “intent” is a necessary element under Article 523
(and Article 524, for that matter,) either will be unable fo use Article 523 in such
cases, or else will risk giving the word “intent” a meaning which the words of
Article 58 will not support. .

The concurrence of offences might come into play in such a case in the fol-
lowing way: Even though the judge may not be satisfied that the accused “intend-
ed” to kill the deceased, because he is convinced that accused did not foresee that
the deceased might die as a result of their fight, he may be able to find that the
accused “intended” to imjure the deceased, so that he could be convicted under
Article 538 or Article 539. He may also be able to find that the accused was “negli-
gent” in failing to foresee that the fight might result in the deceased’s death, so
that he could also be convicted under Article 526. Article 63(1) (b) and Article 189(1) (b)
may then permit him to comvict the accused of both offences, and senience him
accordingly. The possibility that this alternative will be available should itseif en-
courage interpreters to refrain from streiching the notion of “imtent” too far; there
is this other way to deal with the case which troubles them.

13. See the cases cited in note 10, above.
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VI. PENALTY PROVISIONS AND THEIR RELATIONSHIP TO STATU-
TORY MEANING.*

We have already had occasion to mention the apparent relationship between

the penalty provided by the Code for a particular offence and the seriousness with _

which that offence was viewed by the legislature. There are countless .indications in”

the Code that this relationship is an intentional one, that the range of punishments
provided accurately reflects the legislature’s estimate of the seriousness of the crime
to which it applies. Thus, in the presence of aggravating circumstances—circumstan-
ces which make the crime seem worse — the court is instructed to increase -the
penalty; in the presence of extenuating circumstances — circumstances which. in® part
excuse or justify the crime or the criminal — the court is instructed to lower the
penalty. Simple imprisonment is “apphcable to offences of a not very serious nature
committed by persons ‘who are not a serious danger to society” (Article 105); rigor-
ous imprisonment is “applicable only to offences of a very grave niture committed
by offenders who are. particularly dangerous to society’ (Article 107); and for “minor
offences” the court may simply appeal to the honour of the accused or apply the
very slight penalties of the Code of Petty Offences (Articles 87, 121) Tt is not hard
to deduce from this pattern that a crime subject to semtence ranging from five to
twenty years rigorous imprisonment (Article 523) was considered by the legislature ‘as
more deserving of punishment than another crime which it made punishable by one
to five years rigorous imprisonment (Article 530).

It can be observed that in almost every case the legislature has prowdcd for

ment. The explanation for this is that the legislature is attempting in the Penal
Code to compromise between two different points of view regarding criminal policy.
On the one hand, it wishes the penalty to reflect the repugnancy of the offence
and the measure of harm which has been done or threatened to public or private
interests. On the other hand, as reflected in many other parts of the Code, es-
pecxa]ly Article 86, it wishes the penalty to suit the individual who committed the
crime: his personal circumstances, the opportunity for his reform, the dangerousness
of his disposition, etc. If only the former consideration were important, one might
expect fixed penalties to be imposed for each offence. If only the latter were impor-
tant, one might expect the judge to be given complete discretion in deciding how to
treat a criminal, once convicted. By way of compromise, the legislature has set
upper and lower limits on the measure of punishment in accordance with its view
of the ugliness of the abstract crime, and delegated to the judge the task of set-
ting a particular disposition within these limits, according to the concrete circum-
stances of the particular criminal. :

If, then, one is faced with a case in which it is uncertain which of several
possibly applicable statutes might apply, one line of inquiry which may be very
helpful is to consider how seriously Ethiopian society views the type of act with
which the defendant is charged. If the choice is between prov1$1ons imposing dif-
ferent penalties, one can fairly infer that the provision carrying the most serious
penalty was meant to apply to the most heinous offense, and so forth. For example,
fet us look again at the problem raised earlier about the relationship between
Articles 594(2) and 608(2). Article 594 authorizes rigorous imprisonment; Article 608 does
not. This tends to- indicate that in the former the legislature’s purpose was to
deal with a more serious offence than in the latter. In the earlier discussion two

14. J. Graven, work cited above at note 2, p. 288 ff.
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hypotheticals were developed: (a) a young child is brought to a public place for
the purpose of having him witness sexual axtivity, in the expectation that his watching
it may soon entice him to participation: (2) a young child comes across a person
engaging in sexual activity in a public place; the person becomes aware of the
child’s presence, but does not stop. Both hypothetical (1) and hypotheicsl (2) can
be brought within the linguistic meaning of both statutes, Articles 594(2) %nd 608(2).
But in view of the assumption that the legislature meant each provision of the
Code to have a unique function, we should seek an interpretation that will give
each of these provisions a different function.

It would seem that most Ethiopians would view the act in hypothetical (1) as
being of “a very grave nature” and the person who committed It as being “partic-
ularly dangercus to society.” Here is a person who has deliberately sought to
involve a young person in sexual activity. On the other hand, Ethiopians might be
more likely to view the act in hypothetical (2) — at least in so far as it concerned
the young eye witness —as “not very serious” and the individual who committed
it as “not a serious danger to society.” The involvement of the young person is
almost accidental; the sexual activity of the accused was not “for the benefit” of
the young person, or meant to affect him in any way. That is, the rigorous im-
prisonment of Article 594(2) is appropriate in the case of hypothetical (1), but: only
simple imprisonment, as in Article 608(2), is appropriate in the case of hypothetical
@. 7

We have thus interpreted Article 594(2) as implicitly requiring as one of its
elements that the accused have the purpose of working a specific sexual injury on a
specific young person or persons. This was done in order to reconcile it with
Article 608(2) and to give each article a sensible role in the overall structure of the
Code. This is the same result we reached before by considering the relative place-
ment of these two articles in the formal structure of the Code. The fact that two
or more interpretive techniques lead to the same result can increase our confidence
that the result is a good one.

Careful attention to penalty provisions may also help the judge arrive at a
sound result in a particular case, even where he cannot be sure of the proper
interpretation of conflicting statutes in the case before him. This may be particularly
helpful in those cases where the facts are not easily brought within the sharp
distinctions of legal definitions. For example, one can readily imagine cases less
clear than the two hypotheticals we posed in discussing Articles 594(2) and 608(2).
In such a case it could be very difficult, even with the distinction we have made,
to decide which of the two articles should apply. But that is perhaps like saying,
that such cases will involve either a less important violation of Article 594(2), or a
more important violation of Article 603(2). Less important violations of Article 594(3)
can be punished by *“simple imprisonment for not less than three months”; viola-
tions of Article 608(2) are punishable by any term of simple imprisonment. The
judge who is aware of this overlap avoids any practical necessity of choosing
between the two articles by imposing a sentence which falls within the ovetlap —
simple imprisonment from three months to three years — when in a particular case
he finds it hard to decide which of the two provisions to apply. When he would
reach the same result — the same penalty — under either provision he applied, the
job of deciding which of two possibly applicable provisions actually provides the
legal basis for his decision is obviously less important than it would be if his
choice had practical consequences.
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Thus far we have been considering the relevance of the duration or type of
punishment to interpretation of the Penal Code. It is also relevant to take instruc-
tion from the degree of freedom given to judges in particular circumstances to
decide on what measure of punishment to impose. As has already been noted,
provisions of the Special Part commonly afford judges a range of punishments Frgm
which to choose. Comparison of the punishments provided for in various Special
Part provisions gives some indication of the relative importance attached by the
legislature to the crimes concerned. Now, one may also note that there are many
provisions of the General Part which serve to increase the range of punishments
available, or to guide the judge in making his choice over that range. Thus,*Article 79,
“General Extenuating Circumstances,” and other articles of the General FPart dutho-
rize judges to reduce punishment by one step, according to a séale set out in
Article 184. Article 81, “General Aggravating Circumstances,” deals with cases in which
the judge is to apply a relatively high penalty within the scale provided for by
the Special Part definition of the offence. Articles 67, 68, 70, 72, 73, 75, and 78,
among others, specify circumstances in which the judge may “freely mitigate” the
punishment, reducing it without limit. i

A common sense judgment which might immediately be made is that the greater
the freedom Parliament has given the judge to reduce a sentence, the less blameworthy
it considers the situation described: conversely, the more Parliament has indicated
that a sentence is to be increased, the more blameworthy it considers the case.
This rather simple observation is likely to be significant in a case where the statutes
present a range of alternatives as to how a given act might be characterized. For
example, Article 67 completely exempts from punishment someone who committed an
offence under “an absolute physical coercion” and authorizes such exemption “when
the coercion was of a moral kind.” Under Article 68, the court ‘may freely reduce
the punishment (Article 185) according to the circumstances “if the coercion was not
irresistible.” Under Article 79(1) (c), the court may reduce the punishment by one
" step (Article 184) if an offender ““acted in a state of great material or moral distress
or under the apprehension of a grave threat or a justified fear, or under the
influence of a person to whom he owes obedience or upon whom he depends.”
What is ‘“coercion”? What is the line between “absolute moral coercion” (Article 67)
and “resistible moral coercion™(Article 68)? “Resistible moral coercion” and the
circumstances described in Article 79(1) (c)? The circumstances of Article 79(1) (¢} and
simple commission of the offence? .

We are again in a situation where the words used will convey different meanings
to different people reading them. But looking at them as a whole, one can readily
see a legislative purpose to cover the whole scale of blameworthiness regarding
coercion, and to direct the judge to impose sentence in accordance with the posi-
tion of the particular offender on that scale. In such a case, it may be less im-
portant as a .practical matter to decide upon an exact meaning of the particular
words or phrases involved than to note their relationship to the determination of
punishment. Confronted by the facts of a particular case and aware that the pur-
pose of these provisions is to enable him to reduce sentence in proportion to the
degree of excuse shown by these facts, the judge may be acting in a more straight-
forward manner if he sets the sentence first and makes the characterization of the
facts after. '

This, of course, is not to advocate complete freedom on the part of the judge
to set sentences, independent of the statutory scheme. On the contrary, he must be
aware of the legislature’s purpose — that a consideration such as “coercion” is to
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serve as a complete or partial excuse, depending on the circumstances—and must
be guided by this awareness. The point is, rather, that the words used by the
legislature to characterize this purpose create what are, in themselves, rather artificial
and imprecise distinctions. It is not a fruitful use of judicial time to attempt to
determine into which of several arbitrary word formulas particular fagts fit. The
important job, and the job which one may be confident the legislature was pri-
marily interested to have done, is to determine, given the legislative attitude toward
“coercion,” how much if any punishment the particular facts call for, The answer
to this question will suggest the proper category, rather than vice versa.

As one might expect, Article 79 can be read to provide an intermediate step
not only for Articles 67 and 68, dealing with “coercion,” but for virtnally all of
the “Justifiable Acts and Excuses” discussed in Articles 66-78. Similar series can also
be found in the Chapters on Attempt, Articles 26-31, and on Participation, Articles
32-40. The gradations in punishment indicated by these articles, again, are a measure
of Parliament’s view of culpability; in. a case where the language of the articles
does not make the proper category clear, a judge could rely on the relationship
between culpability and punishment to determine the article to be applied if he
finds the judgment as to culpability more easy to make.

~ i .
Finally, it may be appropriate to remind the reader that the relationship be-
tween penalty provisions not only may help the interpreter to determine the mean-
ing of substantive provisions of the Penal Code, but may also be of assistance in
reaching a decision in a particular casc on the penalty to be applied. Thus, where
an article involving free mitigation under Article 185 is invoked in preference to one
involving limited mitigation under Article 184, it will in most cases be appropriate to
reflect the greater degree of mitigation — the lesser degree of culpability—by im-
posing a sentence less than might have been imposed using Article 184. Thus, un-
mitigated second degree homicide, Article 523, is punishable with a term of from five
to twenty years rigorous imprisonment; using Article 184, a sentence as low as one
year rigorous imprisonment is possible (Article 184(c) ); this would suggest thatin
cases where Article 185 is to be applied, a sentence to some term of simple impri-
sonment will be appropriate. Of course, it is true that the legislature has rarely
required that sentence be mitigated to any particular degree; it has merely permitted
it. But if it is valid to view the various alternatives for mitigation as establishing a
continuous scale of punishment, as the author believes it is, it should also be
generally valid to regard a particular alterpative as suggesting a sentence within the
comparatively narrow range which is its particular contribution to the whole scale.

Another example of the usefulness of penalty provisions in interpretation, alread;
discussed, is the case where an extenuated crime specifically defined in the Special
Part can be used as a guide to sentencing similar crimes extenuated under some
provision of the General Part. The example of this kind of reasoning given was
that of Article 524, which fixes a range of punishment—up to five years simple
imprisonment — for a killing in defence of a particular property interest, the privacy
of a house. It was suggested that this range could be used as a reference point
in cases involving killing in defence of other property interests which, because not
specifically mentioned in Article 524, would have to be dealt with in the general
context of Articles 74 and 75.
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VII. PURPOSE AND COMMON SENSE — ELIMINATING ABSURDITIES!S

One of the important tests of any interpretation is the simple question, “Does
it make sense?” We have been reluctant to .ascribe caprice or purposelessness to
the legislature. Everything it enacts, we assume, has some purpose, reflected in its
words, which the judge is to ascertain. The same assumption should also make #hg
interpreter reluctant to adopt an interpretation which embodies some feature, some
distinction for which there appears td be no reason, or which appears to contradict
common sense. If the legislature acts purposefully, then in interpreting a statute
well, to reflect its purpose, the interpreter should always be able to explain his
interpretation and any distinctions it may embody in terms of a believable Iggislative
purpose. If he cannot explain somé feature of his interpretation in this way, it is
at least an indication that he has done his job poorly, (N

As an example, consider another aspect’ of Article 524, not yet discussed. The
Article refers t0 one who kills “in resisting the violation ... of kis house or out-
buildings.” (Emphasis supplied) What does the word “his” mean? Does it include
a woman defending her property? A woman defending her husband’s property?
A man defending kis father’s property? A tenant defending his landlord’s property?
A guard defending fis employer’s property? A dinner guest defending &is host’s
property? What sensible distinction might the word embody? The possible distinctions
suggested by the questions above are the following: a distinction between persons
of different sex; a distinction between persons owning a house and persons living in
the house with the owner; a distinction between persons owning a house and:
persons hired to protect it; a distinction between persons owning a house and persons
merely living in it with the right to use it: a distinction between persons owning a house
and persons present by invitation. Are any of these distinctions which the legislature
might have wished to adopt, had it considered the issue? (It is good to remember,
in passing, that it almost certainly did not consider this exact issue; consequently,
inquiry into what the legislature might have intended on this particular issue is
quite likely to be meaningless.) Are any of the distinctions consistent with the
“purpose” of the statute we earlier hypothesized: to identify an extreme and com:
mon case of killing in the defence of property, and solve it, in order to [provide
a guide for judges confronted with other, less Jjustified killings?

A distinction between “his house” and “her house” could hardly find a legis-
lative purpose to support it. One must assume that a- woman values her property
and her privacy as highly as a man. One cannot imagine any basis for consider-
ing one killing less justified than the other. Grammatically, “his” can include the
meaning “her.”” A distinction which would eliminate this possible meaning has o
sense. Therefore, one would reason, the distinction should not be made. “His house”
should be interpreted to mean also “her house.” -

The case where the killing is done by a person living with the owner — his
son or his wife —or a person living in the house by consent of the owner —
such as his tepant — also seems indistinguishable, in any meaningful way, from the
case in which the owner himself has killed. The word *his” is frequently used to
indicate the house where a person dwells, regardless whether he owns it, The statute
refers to the violation of “privacy”; in doing so, it seems to refer to that special

=

15. Hart & Sachs, work cited above at n. 1, p. 1156 .
See also, in general, the works cited above at note 8.
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sense of security which persons may feel about the places where they dwell, and
which may have motivated the apparent legislative conclusion that killing in defence
of the privacy of “his house” is more justifiable thanother ‘kinds of killing regard-
ing property. Indeed, since the word “privacy” is used, one might have more feason
to doubt whether Article 524 applied to a landlord who killed another who was
seeking to enter ome of the houses rented to his tenants. It is the tenant’s privgey,
not the landlord’s, which is being intruded upon. No sensible reason for excluding
thé tenant, wife, or son of the owner from coverage of the statute suggests  itself.
Therefore, this distinction 'should not be made. The house is *“his” for whoever
dwells in it. ) . .

 -The relationship to a house of a person who neither dwells in it nor owns it,
such as a guard or a dinner guest, is- more remote. One might speak of the
house a guard guarded or a dinner guest came to as “his house,” but this would
be 'a considerable extension of "the characterization, not ordinarily used. And the
very remoteness of the relationship suggests a basis on which a distinction could
be made: this person will not be defending his own privacy or sense of security
so much as ‘the privacy or security of another. The legislature could readily have
concluded that a killing by such a person  would not be as excusable as a killing
by a person directly protecting his own interests, or, at least, that in some cases
the degree of excuse would not be as great. This therefore appears as a more
appropriate case for decision in accordance with the general principles of Article 75,
which applies if Article 524 does not; the judge will decide the degree of excusability
in the particular case and reflect it in the sentence imposed. }

Since Article 75 refers to Article 185, “Free Mitigation,” it would be theoretically
possible for the judge to reduce the sentence of the guard or dinmer guest below
the range suggested by Article 524. Plainly, however, the sentence should be at least
as _heavy, and often heavier, than that which would be imposed under Article 524.
Since the guard or dinner guest do not have as strong an inierest in privacy as
the owner, they are not as greatly excused. Perhaps it will be responded that the
guard has his duty to the owner, and is hired exactly for the purpose of defend-
ing the property concerned. But since Article 524 establishes that the owner himself is
not legally entitled to kill a mere trespasser; it is clear that he cannot order or N
authorize another to do this for him. At best, the limited mitigation of Article 79(1) -
(c) would apply to such a case. : '

In sum, the element of “privacy” provides a rational basis for deciding what .
is “his” property and what is not *his.”’- Since failure to make any distinction
would involve an unnatural extension of the meaning of *his,” the distinction prob-
ably should be made.

VIII. A RECAPITULATION: ARSON AND DAMAGE TO PROPERTY

The complex relationships between Article 488, Arson, and Articles 653-655, Damage
to Property, provide a vehicle for review of many of the points which have been
discussed above. The problem is presented here only in outline form.

) A. The Statutory Framework
1. Article 488, Arson
Part II, Special Part
Book IV, Offences Against the Public Interest or the Community

Title VII, Offences Against Public Safety and the Security of Communications
Chapter I, Offences Against Public Safety T B
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““Article 488 — Arson.

{1) Whosoever maliciously or with the intention of causing danger of collective
injury to persons or property, sets fire to his own property or to that of another
whether it be buildings or structures of any kind, crops or agricultusal products,
forests, timber or any other object, is punishable with rigorous imprisonment [Qt
exceeding ten years.

(2) Within these limits, a severe sentence may be passed where the offence creates
substantial danger, or where the risk of injury to persons or property is wide-
spread, especially where public buildings or buildings used by a public service, in-
habited houses or houses used for living in, contractors yards or stock yards, stores
or provisions or inflammable or explosive substances, forests, mines, oi} wells or
refineries, ships, aircraft, or any other objects particularly susceptible to fire, are
affected.”

2. Axticles 653655, Damage to Property

Part II, Special Part
Book VI, Offences Against Property
Title I. Offences Against Rights in Property
Chapter II, Offences Against Property
Section III, Damage to Property
“Article 653 — General Provisions. .

Whosoever, apart from (cases not relevant here), intentionally destroys, damages,
depreciates or renders useless the property of another, whether objects, implements,
animals, trees, crops, or any things whatsocver, or landed or immovable property,
is punishable, upon complaint, with simple imprisonment or fine
Article 654 — Aggravated Cases.

Proceedings shall be instituted by the Attorney General and the punishment
-may be rigorous imprisonment not exceeding five years and fice:

{a) Where the offender has acted through malice or with intent to cause harm
and has so caused considerable damage, or where even without that parti-
cular intent, he has intentionally caused comsiderable damage to private
objects, undertakings, installations or plantations, or

(b) where he has destroyed or seriously damaged (an object important to the
public)

Article 655 — Aggravated Means.

Where the offender, with particular intent to destroy, damage, depreciate or
render useless the property of another, has employed means endangering public
security, such as landslide, flooding, explosion or fire, the punishment provided in
the relevant provision shail apply concurrently (Article 63).”

3. Excerpts from the General Part relating to concurrence

“Article 63 — Guilt in case of a Combination of Offences.
(1) When a given offence implying an injury to persons or property, or the use
of ... dangerous means, fire or explosives ... entails an injury whereby the elements
constituting a second offence are materialized...the Court shall apply the follow-
ing principles for determining the guilt and the penalty:
(a) if the result was intended, or foreseen and accepted by the offender, (Article 58
(19, he shall be charged with both. .. and aggravation shall apply in accordance with
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the relevant provisions (Articles 189 and 192), due regard being had to the
combination of the clements constituting the two intentional offences;

(2) Aggravation shall apply in particular where the criminal result was achieved by -

means endangering public security, such as arson R A

“Article 189 — Circumstantiated Aggravation in case of Concurrent Offences.

(1) ... (b) in case of several penalties entailing loss of liberty being concurrently
applicable the court shall ... impose the penalty deserved for the most serious
offence and shall increase its length taking into account the provisions .of the law
or the concurrent offences; it may...impose a penalty exceeding by half the
basic penalty...” L w

«Article 192 — Simultaneous Breach of Several Provisions. Where by one and the
same act the offender committed a breach of several criminal provisions...the
Court may aggravate the penalty according to the provisions of Article 189...; it
shall be bound to do so in cases of aggravation expressly provided by law (Article
63(2))....”

B. Putting the Problem

A review of the penalty provisions of these articles reveals the following pos-”
sibilities, in order of severity of punishment:
Article 653 alone — simple imprisonment up to three years (Article 105),?;
Article 654 alone — rigorous imprisonment up to five years.

Article 488 alone — rigorous imprisonment up to ten years.

Article 653 + Article 488 (Article 655) — rigorous imprisonment up to ten years
plus simple imprisonment up to three years.

Article 654 4+ Article 488 (Article 655) — rigorous imprisonment up to fifteen years.
Article 488 1 Article 653 or 654 (Article 192) — rigorous imprisonment for more than
ten years but less than thirteen or fifteen, respectively (that is, if “it shall be
found to do so” in Article 192 means that the court musf impose a higher*_
penalty than it could for ome offence alone). :

Suppose the following cases. For ‘cach, consider which statutes or group of
statutes could be said to apply, insofar as the language of the provisions is con-
cerned. What is the result (penalty) for each statute or group of statutes which
might be applied? Next, try to discover, by considering all relevant factors, what
the function or purpose of each provision or group of provisions might be. Does
this reduce the number of alternatives available? Does it give each provision a unique
and rational function? Does it result in an overall distribution of results (penalties)
which is consistent with the probable legislative evaluation of the seriousness of the
various criminal acts involved?

Case 1: A person intentionally sets fire to a book, which he knows is the property
of another, in his fireplace and destroys it. The book was worth  $2.50.

Case 2: A person sets fire to the shed in which his neighbor has just stored his
entire Maskel teff crop. The person intended only to destroy the teff crop. Because
the shed is isolated, the fire does not spread. No other damage is done or risk
created.

Case 3: A person sets fire to a building in town. The fire is discovered and put
out hefore any substantial damage is done. He meant by this to destroy the town.
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Case 4: Same as Case 3, but the fire destroys ten homes and threatens the rest
of the town before it dies down.

C. Case 1

This case is plainly within the meaning of Article 653, since the person has
intentionally destroyed the property of another. Depending on the meaning of the
word “maliciously,” and the phrase “any other object,” it might also come within
-the meaning of Article 488. Since the person has employed “fire” “with particular
intent to destroy the property of another,” application of Article 655 will depend on
the meaning of the phrase “means endangering public security”: must the means
employed actually endanger public security in the particular case? Must the means
be so substantial (a fire of such size) that it ordinarily would endangér public
security in such cases? Or has the legislature simply determined that fire is a
“means endangering public security,” so that the judge does not have to determine
whether public security was or ordinarily would have been endangered, but is re-
quired to determine only that fire was in fact used?

If Article 653 applies, the penalty will be up to three years simple imprisonment;
for Article 488, up to ten years rigorous imprisonment. ¥ the act was “arson” as
well as property damage, Articles 63(2), 189, and 192 appear to require the judge to
impose an aggregate penalty longer than that which might have been imposed for
arson, Article 488, alone.

The size of the penalties employed in Articles 488, 655, etc., should already make
us extremely doubtful that dealing with such trivial incidents as the one described
in Case 1 is within their purposes. If one thinks of the clear case of “arson”
or of the use of means which could fairly be called ‘‘aggravated,” one immediately
pictures, not the small fire of a fireplace, but a raging blaze that no one man
could control. An examination of the placing of Article 488 in the structure of the
Penal Code reinforces this view, that the Parliament here was concerned with offenc-
es against the public - serious threats to a community or public safety as a whole.
Moreover, attributing this purpose of dealing with public rather than private harm
to Article 488 allows us to give a distinct function to it vis d vis Articles 653-655,
. and thus avoid redundancy.

If it is agreed that the function of Article 488 is to deal with threats to public
safety, two conclusions should follow: first, that it should be interpreted to reflect
this function; second, that Article 655, which on occasion joins Article 488 to either
Article 653 or Article 654, should be interpreted to apply only when both motivating
situations — damage to property and threats to public safety — are present.

Article 488 can be thus limited if the rather indefinite word “maliciously” is
understood as referring to the principal concern of the article — the creation of
danger of collective injury. “Maliciously” is generally taken in the sense of <evilly,”
or “with the specific desire of doing harm,” or “mischievously’’; since the article
already refers to “the intention of causing danger of collective injury,” the word
adds little but uncertainty. In view of the purpose of the article to deal with the
creation of public danger, however, one would be justified in limiting the scope of
this word to attltudes of the offender towards public danger. Another possible
limitation, unnecessary to this case but worthy of mention, is of the phrase “any
other object.” Plainly, this phrase could include a book. However, from the other
objects described — buildings, crops, etc. -— and our understanding of the function of
Article 488, one could probably conclude that the phrase applies only to “any other
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object so substantial as to support a fire creating a risk of public harm.” There is,
indeed, a well accepted canon tha: when a statute includes a list of things and
then ends with words such as “or any other,” the words “any other” are to be
understood as referring only to things which have important characteristics in com-
mon with the things specifically referred to — here, perhaps, a certain size.

Article 655, also, can readily be limited in the indicated manner. One might
say, first, that since it uses the word “fire”" where Article 63(2), otherwise similar,
uses the word ‘‘arson,” “fire” in Article 655 should be interpreted to refer to those
out-of-control blazes which constitute a danger to public security, that is to say,,
«arson.” The second technique — basically similar and by no means excluded by
the first — refers to the phrase “means endangering public security,” which appears
in both Article 655 and Article 63(2). While this phrase can be read simply as a'legis-
lative declaration that “fire” is a “means endangering public security,” it can also
be read as a description of the kind of fire with which the legislature was concern-
ed, a fire which actually did endanger public security, or which by its size could
ordinarily be expected to do so. The second interpretation is made more likely by
the other “means” mentioned — landslide, explosion, etc. — and helps us to avoid
the questionable severity of the sentence which might be imposed if Article 655 were
found to apply. It is consistent with our reading of Article 488 and- our understand-
ing that public security was not even remotely threatened in this case.

D. Case 2

Case | was an easy case, in the sense that it was quite clearly beyond the
rationale of Articles 488 and 655. Case 2 is less easy in this sense; probably many
Ethiopians would say that the person involved was guilty of *“arson,” because this
is the common name given to such crimes and hence they are more likely to think
of Article 488 than Article 654 in this context. But, it is suggested, if the solution to
Case 1, was correct, Case 2 should probably be solved in the same way —as a
violation of Article 654, but not of Article 488 and not involving Articles 655 and 63.
In fact, the one FEthiopian court decision of which the author is aware reached
exactly this conclusion. In Ketema Tesfamichael Lidjam v. The Prosecutor, Criminal
Case Number 5 of 1958 in the Asmara division of the Supreme Imperial Court
(uppublished, Haile Sellassie I University Law Library), the appellant had burned
another’s crops, and was charged and convicted of arson in the High Court. The
Supreme Court held that the charge was mistaken, “because, although this article
is about arson it does mot provide specifically for crimes committed against the
property of an individual, but rather for crimes committed against collective security.
The present charge should be based on Articles 653654 ....” Although the reason-
ing thus expressed is brief, it is to the point and, in the author’s view, eminently
correct.

The case is within the meaning of either Article 653 or Article 654, since the
accused has intentionally damaged private objects. Whether he has *“‘caused consider-
able damage” (Article 654) could depend on the objective value of the teff crop, or
on its value relative to the total value of the injured party’s goods, or perhaps
on some other measure. The fire in this case was large enough to create a public
danger, but was not intended to and in fact did not create such a danger. Thus,
if when Article 655 speaks of a “means endangering public safety,” it is refersing
only to a fire of a certain size, that might ordinarily present a public danger
irrespective whether it actually does present such a danger in a particular case,
then Article 655, and through it Article 488, would apply. If on the other hand, the
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reference is to a conflagration which actually - endangers public safety,~it would
secem that Article 655 could not apply in this case. ‘Article 488 could apply without
the aid of Article 655 if “maliciously”’ includes the facts of this case.

Article 653 would lead to up to three years simple imprisonment; Article- 654,
up to five years rigorous.imprisonment; Article 488, up to ten years rigorous®™gpri-
sonment; Articles 63 and 655, if they applied, would extend the maximum imprison-
ment to fifteen years.

We are again in the position of seeing how unhelpful the words of a statute,
taken alone, will sometimes be. The standard of “considerable damage” embodied
in Article 654 is so unspecific that it is virtually inconceivable that aky two men
would agree on exactly how much damage was “considerable,” or hy what standard
this should be measured. If the decision were simply one to be made by the
judge, it might be expected that he would make it in the inverse manner we
have described before — that is, first determine how much punishment the facts of
the case before him seemed to warrant, and then characterize the amount of da-
mage accordingly. But the decision is one which determines whether the government
can bring a prosecution without the necessity of a complaint by the injured party,
and hence must be one which is capable of being made in advance of trial. Indeed,
the standard may ultimately be no more precise than “those cases which the Attor-
ney General thinks are important enough for him to prosecute, whether or not
he has received a formal complaint.” /

In the particular case of destruction of property by fire, it may be possible to
use our search for comsistency and rationality to provide an auxiliary standard. As
a matter of historical fact, it can be asserted that the burning of crops or houses
has for a long time been considered a quite serious offence in Ethiopia; even
though the value of the crops or house burned might be, objectively, quite small.
This is because the cconomic harm done to the small farmer by even a small
fire could be quite serious. This suggests, first, that the considerableness of damages
should not be measured by a money standard — so many dollars lost — so much

as by the relative injury suffered by the injured party. A substantial proportion of. &
a harvest — whatever its dollar value or the size of the total harvest —is “consi- °
derable” to the injured party, and hence may be to the law. This approach is®

supported by the structural relationship of Article 654, within the Code. The damage
to property with which the Code is concerned at this point is, generally speaking,
damage to an individual’s interest in goods; hence, it is appropriate to consider
that where provisions are concerned with the degree of harm, they refer to the
degree of harm done to the particular individual concerned, and not an absolute
standard.

An additional, related reason for reaching this conclusion appears if we antici-
pate our reasoning on Article 488, and hypothesize that there will be cases where
the burning of crops or houses is not to be considered arson, Yet, the expectation
of most Ethiopians is that such activities will lead to relatively severe punishment.
Even though cases such as Case 2 ought preferably to be excluded from the cover-
age of Article 488, the use of a fire which could endanger public safety, even though
in a particular case it is not intended to and does not, is a serious matter which
deserves serious punishment. One can honour the reasonable expectation of severe
punishment by adopting the construction that use of such a fire necessarily involves
either the causing or at least the attempting of “considerable damage.” Such punish-
ment will then be available. The contrary construction, which could exclude any
such punishment, might threaten to bring the judiciary into disrepute.
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It remains only to state that there are substantial reasons for excluding Case 2
from the coverage of Articles 488, 63 and 655. One may start with the propositton
that while Case -2 is a case which would and should be regarded by the legislature
and judges as a serious crime, it is still less serious than Cases 3 and 4, in which
substantial public danger — and the intent to produce such danger — are involved. ,
The difference is sufficiently marked that one would expect a lesser range of punish-
ment to result. Yet, because Case 2 surely comes under Article 654 (putting aside
Article 653 for the moment), the choice is not one between applying either Article 654
or 488; rather, it is between applying either Article 654 alone, or both Article 654
and Article 488 together. The second alternative is objectionable for two ‘reasons:
first, because it results in there being no distinction in punishment regarding: Eases
2, 3 and 4; second, because it disregards the considerations proposed as, the* basis
for our solution of Case 1, and thereby calls that solution into doubt.

The second objection merits further explanation. The basis for -our solution to
Case 1 was our determination, principally from the place of Article 488 in the Code’s
table organization, that the purpose of Article 488 related to the public danger pre-
sented by certain kinds of fires. Therefore, the references to “malice” in that article
should be understcod to refer to am attitude toward such a danger. Since ‘Article 488
simply refers to setting a fire with malice or the intent to, cause collective injury,
and not to the size of the fire set or the damage it has donme, the only way
Article 488 could be made to apply to Case 2 would be by undoing the limitations
on the word “maliciously” which we felt bound to impose in Case 1. The require-
ment of conmsistency prevents us from adopting oné meaning of *‘maliciously” for
cases like Case 1 and another for cases such as Case 2.

Articles 655 and 63 refer, not to a state of mind, but to “means endangering the
public safety.”” As it relates to “fire,” this phrase could be understood to mean
“any fire,” “any fire of a certain size,” or “any fire endangering public safety.”
We eliminated the possibility ‘“any fire” in discussing Case 1, because this meaning
would not be consonant with the evident purpose of the provisions — to permit or :
require an aggravated penalty to be imposed where two distinct imterests, public
safety and property, were prejudiced by the same act. It can now be seen that the
same consideration requires elimination of the possible meaning “any fire of a
certain size.” Not all such fires will have been intended to endanger public safety
or will have done so; hence, not all such fires will prejudice the two distinct inter-
ests which justify an aggregate penalty. Moreover, as in Case 3, a small fire may
endanger public safety. One can reach the same result in a slightly different fashion,
by viewing Articles 655 and 63(2) as essentially auxiliary to Articles 488 and 653-654. It
would offend common sense to apply Article 655 to a case in which Article 488
had not been violated. Since we have concluded that Article 488 should-not be ap-
plied in this case, it follows that Article 655 is not to be applied, either.

E. Case 3

Case 3 is in a sense the obverse of Case 2. For the first time, we have the
state of mind required, under our interpretation, for a violation of Article 488, On
the other hand, no substantial damage has been done; do any of the articles
relating to Damage to Property apply?

The application of Article 488 is clear enough from the facts. As was noted,
the words of the article require only that a fire be set in a particular frame of
mind; they do not require successful destruction or even, apparently, successful

— 414 —



ON INTERPRETING THE ETHIOPIAN PENAL CODE

endangering. One may wonder, of course, whether the necessary frame of mind
could easily be demonstrated in the absence of either; but the gravamen of the
offence is an act undertaken -with a particular purpose, and both the act and
purpose are present in this case.

The application of Articles 653-654-655 appears more doubtful. It might sgém
from the wording of Articles 653 and 654 that only successful acts of property des-
truction could be prosecuted under those articles; Article 655 refers to “particular
intent to destroy ... the property of another,” and it might be thought that these
words exclude the case where property destruction is merely an accepted consequence
of the creation of public danger, and not the primary motive. The consegiences of
these decisions have been mentioned often enough — what may be a tenwyear sen-
tence for violation of Article 488 can and possibly must be extended to up to thirteen
or fifteen years if Article 653 or Asticle 654 applies concurrently through Articles 655 and
63. ’

Considerations of symmetry might also be found to suggest that Article 488 alone
should apply in a case such as Case 3. If each provision of the Special Part is
to be deemed to have its own specific and unmique function, as we have so often
suggested, then there ought to be fairly common cases to which each alone applies.
Cases where an offender sets fire to his own property or to wasteland will be too
rare, one might think, to constitute the “clear case” for which Article 488 was de-
signed. The distinction must be one of intent: where the intent is to harm the
public-at-large alone, only Article 488 should apply; where it is to harm individual
property, Articles 653 or 654 should apply; only where both intents are present should
both sets of provisions be applicable and the penalty aggravated. One to ten years
rigorous imprisonment provides ampie enough range for punishment of the facts of
cases such as Case 3. The reference to “particular intent” in Article 655 is a further
indication of the correctness of this reading.

. The answers to this line of argument are also strong, however. To the author,
if not to all, they are persnasive. Article 488 does have a specific and unique
function — so often repeated — of dealing with intentional threats to public safety
made with fire. Articles 653 and 654 also have a specific and unique function — of
dealing with intentional damage to individual property. We have already seen that
one can fairly easily damage individual property, using fire, without imposing a
threat to public safety. But the converse is not true. One can rarely threaten public
safety with fire without also destroying private property. Even if this consequence
is not the primary purpose of setting the fire, it seems to the author that it will
inevitably be an “intended” consequence within the meaning of Article 58. Even with-
out reference to the concept of dolus eventualis, Article 58(1) al. 2, one is universally
held to have intended whatever is a necessary consequence of an act principally
designed for some other criminal purpose; for example, destruction of property by
fire if this is necessary to endanger a community by arson. !¢ Thus, both intents
are present. Since both Article 653 and Article 654 describe intentional offences, one can
be prosecuted for attempt under either, even in the case where no actual damage
is done,

The remaining difficulty is the reference in Article 655 to a “particular intent” to
destroy property. This does seem to suggest that purpose - must be uppermost for

16. On this point, see P. Graven, work cited above at note 1, p. 156.
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Article 655 to apply. But consider. the consequences of accepting the suggestion: one
person intended only to destroy the home of his enemy, but threatened the
whole town — Article 655 and, consequently, a long jail term, will apply to him;
another person “intended” only to cause public commotion and alarm in order to
revenge himself on the community, but accepted the destruction of property ag a
necessary consequence of his plaa — this man, who appears to have contemplated
the grosser crime, is to be convicted only under Article 488. The result is unsupport-
able to common sense. It creates a distinction which is either without a difference,
or in which the difference suggests exactly the opposite result. It should not be
accepted.

It might bave been sensible to provide that when a conviction, for arson is
obtained, concurrent convictions can be had for damage to property only to the
extent that such damage actually occurs — that is, that a concurrent conviction for
an attempt to damage property could not be obtained. The author does not see,
however, how the reference to “particular intent” can be construed to embody such
a rule. It follows that, given his construction of Asticle 654 in Case 2, the accused
in Case 3 could be convicted of an attempt at aggravated damage to property,
Article 654, concurrently with arson, Article 488. He concedes, however, that the
contrary interpretation is a possible one. ;

If a concurrent conviction is possible in this case, that fact is, to the author,
persuasive on the question whether Articles 655-63-192 require imposition of a sentence
greater than the maximum for arson (ten years) in cases of concurrence, or merely
permit it. The former reading, that imposition of a sentence longer than ten years
is required, might be thought to be a consequence of the statement in Article 192 that
“(the court) shall be bound to (aggravate the punishment according to Article 189) in
cases of aggravation expressly provided by law (Article 63(2).” The reference to ag-
gravating the punishment could be understood to mean either (1) increasing the
punishment above what the judge would have applied for the single offence; or, (2)
increasing the penalty above the maximum limit which the judge would have been
required to observe in the case of a single offence, but which he is permitted to
exceed by Article 189. The interpretation that the sentence must exceed the maximum
for the more serious offence is a very harsh one. Mandatory minimum sentences
always threaten injustice, by preventing the judge from teropering his decisions to
the particular facts of the case. Here, the mandatory minimum sentence would be
very high indeed. It would be unusual to ascribe the purpose of adopting such a
provision to Parliament, when the Code as a whole shows a consistent tendency to
free the judge for the exercise of sentencing discretion. Moreover, Article 189, to
which Article 192 refers, speaks only of the “penalty deserved for the most serious
offence” (emphasis supplied), and does not seem to envision any cases in which
the maximum penalty possible for the most serious offence is automatically to be
imposed. If Case 3 is the occasion for application of concurrent punishments
under Article 655, it would seem that many would not think it a case which “deserv-
ed” a sentence of more than ten years. The alternative interpretation in no way
hinders the judge from imposing a high sentence; it simply permits him to go
lower, as the “circumstances warrant. Thus, Article 192 should be understood to read
that the judge’s obligation is only to impose a sentence higher than he would
have imposed for the most serious offence had it been committed alone; it need
not be as high as the maximum for that offence, if the case does not call for it.
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F. 'Case 4.

If the author’s interpretation is accepted, this case is no diffefent in legal
analysis — although warranting a higher sentence — than Case 3. Those who do- not
agree with his interpretation of Case 3 will surely agree, in any event, that this
case is an appropriate one for concurrent application of the penalties regagding
Arson and Aggravated Damage 1o Property. ‘ o

IX. ARTICLE 2 OF THE PENAL CODE — A LIMITATION ON INTERPRE-
TATION? ¥7 SR '

Thus far, we have -been - discussing interpretation without explicitly considering
whether there are any legal limitations om. the process. There are such limits. They
are set by Article 55 of the Revised Constitution of 1955 and Article 2 of- the Penal
Code. Much of the remainder of this article will be devoted to a discussion of
the principle they embody, which is known as the principle of legality. We can
start this discussion by using some of the techniques developed earlier in this article,
but we will find that they do not take us very far. In dealing with the funda-
mental doctrines of the General Part, Book I, it is almost always essential to ‘have
some understanding of the sources of the doctrine and the other interpretations it
has received, in order to obtain a clear understanding of its functions. Since the
principle of legality is of central importance to interpretation of criminal law, we
will in this one case abandon some of the limitations mentioned at the beginning
of this article. Through an examination of its history, development, and present
status, we may be better able to understand just what job it is- that the principle
is to perform, and what modifications or cautions, if any, are therefore necessary
regarding the technigues discussed above.

One limitation” which does continue to apply is that brought about by the
general unavailability of legislative materials. This denies us knowledge of the specific
histories of Revised Constitution Article 55 and Penal Code Article 2. It also means that

. we have no opportunity to discuss certain questions about the use of legislative materials
in the interpretation of penal statutes — for example, whether they may -be used -to
correct an “obvious mistake” in the official version of a statute, consistently with
the principle of legality. Discussion of those questions has involved European jurists
in heated debate. Our discussion would be much more complex if they were
here; the problem' is one which would have to be resolved in Ethiopia should
legislative materials ever be published.

A. A First View of the Principle of Legality
Revised Constitution of Ethiopia (1955) -
Chapter III: Rights and Duties of the People, Artide 55

“No one shall be punished for any offence which has not been declared by
law to be punishable before the commission of such offence, or shall suffer any

17. Works extensively treating the principle of legality:
Ancel, “L’Analogie en droit pénal,” Revue Internationale du droit pénal, 1955, p. 277.
Glaser, work cited above at note 6
J. Graven, “Les principes de la légalité ...,” cited above at note 1.
J. Hall, General Principles of C¥iminal Law (2d ed., Bobbs-Merill, Indianapolis, 1960), Ch." 2.
Mahsoub, work cited above at note 1. '
Thornstedt, work cited above at note 6. . -
G. Williams, Criminal Law, The General Part, (Stevens, London, 1961), Ch. 12, - .
Exposé de motifs, collection cited above at note 1. - .

417 —



JOURNAL OF ETHIOPIAN LAW - VOL. V - No. 2

punishment greater than that which was provided by the law in force at the time
of the commission of the offence.”

Penal Code of Ethiopia (1957)
Part I: GENERAL PART
Book I: Offences and the Offender -
Title I: Criminal Law and its Scope hr
Chapter I: Scope of the Law

“Article 1 — Object and Purpose.

The purpose of criminal law is to ensure order, peace and the security of
the State and its inhabitants for the public good.

J

It aims at the prevention of offences by giving due notice of the offences and
penalties prescribed by law and should this be ineffective by providing for the
punishment and reform of offenders and measures to prevent the commussion of
further offences.”

“Article 2 — Principle of Legality.

(1) Criminal law specifies the various offences whxch are liable to punishment
and the penalties and measures applicable to offenders.

The court may not treat as a breach of the law and punish any ‘act or omis-
sion which is not prohibited by law. It may not impose penalties or measures
other than those prescribed by law.

The Court may not create offences by analogy.
(2) Nothing in this Article shall prevent interpretation of the law.

In cases of doubt the court shall interpret the law according to its spirit, in
accordance with the meaning intended by the legislature so as to achieve the pur-
pose it has in view.

(3) Nobody shall be punished twice for the sarme act.”

One could justifiably infer a number of helpful propositions from the language
and context of the above prov131ons

Taking Article 55 of the Revised Constmmon of 1955 first: This provision appears
in that part of the Constitution which deals with the rights and" duties of ‘the
citizen. Its language does not relate to a duty, something which a citizen is legally
required to do. Quite clearly, rather, it is meant to .describe some right of the
citizen, something in which he is to be protected. Since the requirernent stated can
only be satisfied by gbvernment action, one would infer that he is to be protected
against government action of some kind. Presumably it was concluded that the
action could be unfair to him or endanger him in some way. The particular govern-
ment action prohibited is that of convicting a person and/or punishing him for a
crime without statutory authority. Then, it must have been considered that convicting
or imprisoning a person for crime ‘without statutory authority was unfair, or that
the power to do so was dangerous. It is unlikely that this judgment was one made
from the perspective of purely criminal policy. “Citizens’ rights” and constitutions
both relate to politics and political concepts, that is, to the rules and structure of
government generally. The principle announced is one of constitutional, not criminal,
law. We may suppose its purpose to be political, even though its particular effects
will be felt in the administration of criminal Iaw.
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The second and third sentences of Article 2(1) of the Penal Code seem to con-
tain the same instruction as Article 55 of the Revised Constitution. Since the Penal
Code was adopted after the constitutional provision came into force, it is appro-
priate to believe that these sentences refer to the same principle. At least, they
should be interpreted to conform with the constitutional principle, since the ‘conftiy
tutional rule is a superior one. But Article 2 goes further than the Constitution in
that it appears to explain what the legislatuge considéted to be conviction or punish-
ment in the absence of statutory authority. It says that the court “may not impose
penalties or measures other than those presciibed by law” and “may not create
offences by analogy,” but that the court is not forbidden to engage in “interpreta-
tion of the law,” and that interpretation of the law is to be “accordipg to its
spirit, in accordance with the meaning intended by the legislature so as to achieve
the purpese it has in view.” While these phrases have no single necessary meaning,
they appear to be attempts to define the limits of the “authority” conferred by
any particular statute: Interpretation of the statute, in accordanceé ‘with its spirit,
intended meaning and purpose, is within these imits; judicial creation of offences
“by analogy” is not.

One possible purpose for Article 55 of the Revised Constitution and Penal Code Arti-
cle 2 which thus emerges is subordination of the judiciary to the legislature in formulating
Ethiopian society’s rules of conduct. The judiciary is not to create offences. It is to observe
the spirit, intended meaning, and purpose with which the legislature has endowed a
statute. This subordination must be considered as politically important, for the
protection of citizens’ rights. Since one can observe from the overall structure of the
Constitution of 1955 that legislative authority is principally confined to Parliament
acting together with the Emperor and that the courts are principally restricted to
the adjudication of cases under the law, it is also possible to state that ‘the courts
are generally subordinated to legislative authority. This general subordination is
. also a matter of political structure, reflecting decisions about the type of jobs
various institutions of government are best fit to do: the legislative institutions, to
make -general rules; the judicial institutions, to decide particular disputes in accerdance
with these rules. Since a special rule for subordination of the judiciary appears in
the case of criminal law, it must have been considered that this division of author-
ity was particularly important here. :

What is it about criminal law which makes division of authority between legis-
latures and courts particularly important? Article 1 of the Penal Code appears to
supply at least a partial apswer to this question. It states, “(Criminal law) aims
at the prevention of offerices by giving due notice of the offences and penalties
prescribed by law and should this be ineffective by providing for the punishment
and reform of offenders and measures to prevent the commission of further offenc-
es.” This states a particular theory of criminal law — that prevention of offences
is the primary role, and punishment and reform in case of failure only secondary.
In order to prevent offences, one must make it known in advance what constitutes an
offence, and what the punishment for each offence will be. Courts, deciding parti-
cular cases after particular events have already occurred, could not expect to do an
efficient job of prevention in advance. This job requires a concise and systematic
body of written rules, uniformly available and applicable throughout the Empire —
namely, a code. The special emphasis of criminal law on prevention, indicated by
Article 1, is one reason for puiting a special emphasis on the subordination of courts
to legislatures in the area of criminal law.

A second rationale for requiring legislative definition of crimes and punishments
is to safeguard the citizen against arbitrariness by the government as a whole and,
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in particular, by its judges. When the government is required to announce in ad-
vance what are the rules of conduct, it is not possible to condemn after the fact
what seemed to be innocent bebaviour at the time; judges are not free to foilow
their whims or personal dislikes, as they might be if they were permitted to define
the offences of which they convicted accused persons. The protection afforded by a refpu:
irement of prior notice is especially important in the case of criminal law, because o
the special impact which a criminal case has on the citizen. In a civil suit, one
citizen is most likely to be engaged in legal conflict with another citizen. The
government participates chiefly as a Teferee; it does not directly threaten his liberty.
In ‘a criminal suit, however, the individual is most often pitted against the govern-
ment, and the issue is always whether the government may deprive hjm of his
life, liberty, or property on account of some act he is alleged to have done. May
one not infer the judgment that to deprive an individual of life, liberty, or pro-
perty for an act without first warning him that this act will be so treated, is
unfair in itself, and involves the risk of further unfairness through judical arbitrari-
ness at trial? An eminent English scholar of criminal law has written:

«That there must be no crime or punishment except in accordance with fixed,
predetermined law — this has been regarded by most thinkers as a self-evident
principle of justice ever since the French Revolution. The citizen must be .able to
ascertain beforehand how he stands with regard to the criminal law; otherwise fo
punish him for a breach of that law is purposeless cruelty. Punishment in all jis
forms is a loss of rights or advantages consequent on a breach of law. When it
loses this quality it degenerates into an arbitrary act of violence that can produce
nothing but bad social effects.” 18

It could easily be inferred that the author of the Fthiopian Constitution has
reached the same judgment.

If “prior notice” is important both for effectuation of the criminal law and.
for protection of the citizen against nnfairness by his government, then it is possible
to suggest tentative meanings for the “interpretation” which is permitted and the
“(creation) of offences by analogy” which is forbidden by Article 2. When a criminal
statute provides a warning that a certain. act is considered criminal and may be
visited with a certain punishment, then that statute may be applied to punish that
act in that way. When no statute provides a warning, either by direct statement or
by wording which the reader would think might apply, then the court may not
punish that act. “(Creation of) offences by analogy” would then be the finding of
an offence where a person, reading the statutes, would think none existed. The
right to interpret is the right to give a statute any meaning which the reader
would think it reasonably might have, even if this is not the most obvious mean-
ing, as long as the meaning given is in accordance with legislative purpose and
spirit and in this sense is what the court believes to have been the intended mean-
ing,

Tt is not hard to see that this “interpretation” is very much the same as the
process discussed at length above. Article 2 thus appears to have the effect of
reinforcing some of the self-imposed limits of the previous discussion: that interpre-
tation should respect the limits set by the possible meanings of statutory words;

18. Williams, work cited above at note 17, pp. 575-76.
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that interpretation should respect the limits set by ascertainable statutory purposes;
that purposes are to be ascertained from the words, context and formal structure
of the Code, as illumined by an understanding of modern Ethiopian values. It is
now time for a more detailed examination of Article 2, against the background of
its historical development abroad.

EN
X

B. A Brief History of the Principle of Legality
1. Origins 1°

The principle that there should be neither crime nor punishment except in
accordance with written law first became prominent at the time of the PFrench Re-
volution, towards the end of the eighteenth century. A statement of the principle
was included in the French Declaration of the Rights of Man. Then, “as in Ethiopia
today, the principle was viewed as one of political rights, as a protection of the
citizen against his government, more than as a rule of criminal policy only. Under
the ancien régime, the pre-Revolution government of France, judges were closely
tied to the king or feudal lords, and were thought to exercise an arbitrary power
to define crimes and punishments in a way which benefited the political power of
the ruler. That is, the king and the nobility were able to oppress their enemies
and use the criminal law as an instrument of politics through the capacity of
their judges to invent crimes and punishments as the need arose. The judges had a
tool for repression and arbitrariness which, apparently, they were willing to use.
The principle of legality was a specific reaction against this repressive device, in-
tended to end its use by requiring the government to anneunce in advance ‘the
rules of conduct it would enforce by criminal Iaw.

As in Ethiopia today, the principle also reflected a general view of the proper
distribution of powers within government. The same political philosophers who gave
voice to the specific demand that judges should be denied the power to create
crimes at will also developed the general theory known today as “separation of
powers.” For protection of the citizen and efficiency in government, they insisted
that the roles of judiciary, legislature, and executive be carefully distinguished, and
that the bodies responsible for each of these functions be made independent of the
others. Thus, while a specific statement of principle was made in the case of crim-
inal Iaw that courts could act only on the basis of statutory authority, in fact
this principle was believed to apply and was generally acted on in other areas as
well. Courts were to be courts (deciders) rot legisiatures (rule-makers) whether the
matter before them was civil or criminal. Civil codes as well as criminal codes
were adopted, and it was generally accepted that court decisions required the author-
ity of the civil code as much as that of the criminal code. In their opinions,
courts expressed unwillingness to depart from or even extend any statutory text.
They insisted that they could act and were acting only as the “mouth that speaks
the law.”

At the same time there developed a view of criminal policy, apparently inde-
pendent of political considerations, which tended to reinforce the fegality notion.

18.  Glaser, work. cited above at note 6, p. 899 fT,
J. Graven, “Les principes de la Igalité€ ..., cited above at note 1, p. 383 f.
Hall, work cited above at note 17, p. 30 ff.
Mahsoub, work cited above at note 1, historical introduction and p. 50 ff.
Thornstedt, work cited above at note 6, p. 213 ff.
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This view, reflected to some degree in Article 1 of the Ethiopian Penal Code, identi-
fied the prevention of offences as the first goal of criminal law. It assumed that
men were rational, and could be induced to obey the law by a threat of sufficient
penalty for disobeying it. If a potential criminal was clearly warned what acts
would violate the law, and what penalty would be imposed for violation, it was
believed that he could and would calculate whether he could expect to achiwe a
net gain of pleasure over the pain of punishment for his act. If penalties were
properly set, it was thought that he would always calculate that he could not
expect to gain; therefore, he would be dissuaded even from attempting the crime.
Of course, it is essential for such a theory that crimes be defined and penalties
set in advance of the potential criminal’s decision to act. Only then can’the crimi-
nal kmow that he will not profit. If one leaves definition of the ¢rime and its
penalty until after the event, one has only the general terror of arbitrariness — a
terror felt by the good citizen as well as the potentially bad — and not the pre-
cise warning that will leave the former unperturbed and dissuade the latter.

There was also a general body of belief that the task of complete and effective
codification could be accomplished. These doctrines had their inception before the
massive impact of industrial change and the urban society it brought about in
Europe. Change was still relatively slow, and social structures and standards were
relatively simple. It still scemed possible to draft codes, civil gnd criminal; to order .
human existence in a comprehensive way. Because common values were shared, or
at least thought to be shared, throughout a particular society, it was thought fthat
a small body of carefully drafted rules could completely express the conditions of
social existence. In the particular case of the criminal law, there was an assump-
tion that the moral values underlying its prohibitions would be shared by all; in a
stable and relatively simple society, few “crimes” needed definition; and careful use
of language, it was believed, could succeed in making each case clear.

In the legal system as a whole, then, there was considerable emphasis on the
division of authority between legislature and court. The legislature was only to make
rules; the court was only to apply them. As a result, the early codes, both civil
and criminal, were looked upon as the only source of law, whiCch judges were
bound to respect; there must be the authority of a written rule for any decision.
This attitude was emphasized for crimihal law by the principle of legality, which
sought to protect the citizen from arbitrary or repressive action by the courts in-
matters affecting his liberty, and by a view of criminal policy which stressed the
need to deter potential criminals by the threat of definite punishment. The resuit
was a system which today appears overly rigid and naive. Crimes were defined in
very careful and precise detail. Penalty provisions specified a fixed penalty for each
crime which was invariably to be imposed, rather than a range from which the
judge might choose according to the facts of the case. When the necessity for
interpretation was recognized at all, which was rarely, interpretation was carried
out in accordance with strict logical rules. Not the least important of these rules
was one requiring that any doubt regarding interpretation was to be resolved in
favour of the accused. The judge was, indeed, “only the mouth that speaks the law.”
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Growth of the doctrine 2¢

The seeds of destruction of this rigidly legalistic view of codes in gemeral, and

the criminal code in particular, could be found in the French Civil Code itself.
Portalis, one of the drafiers of that code, had stressed his view that legislamrfs

20.

Regarding the development of civil law interpretation:

Ekelof, work cited above at note 8. ;

Franklin, “M. Geny and Juristic Ideals and Method in the United States,” Reciteil d'études
sur les sources du droit en Phonneur de Geny, Vol. H, p. 30. :

Geny, work cited above at note 20.

Schmidt, work cited above at note 7.

Sereni, work cited above at note 9.

Stone, work cited above at note 3, p. 212 ff. )

Because so many works were consulted in connection with the development of penal law

interpretation, an effort is made below to characterize the exact contribution made by each:

M. Ancel, “Creation des infractions par le juge,” Bul. Société Legis. Comp., 1931, p. 91
(shows that in 1931, role of European judges in interpreting penal statutes was much
more active than traditional view of legality principle suggested). )

Ancel, work cited above at mote 17 (a contemporary review of the doctrine in Europe;
shows general relaxation of restrictions on penal law interpretation, and that the policy
basis of the doctrine today is entirely politicaf).

M. Ancel, Social Defence (Routledge & Kegan Paul, London, 1965) pp. 115-16, 133-34 @n
the context of a general discussion of modern European views of penal policy, indicates
that “legality” is to be retained because of its political importance — protection of ‘the
individual against government — rather than for amny reasons of strictly criminal policy).

Andenaes, work cited above at note 1, p. 105 ff. (contemporary Scandanavian view of legality,
emphasizing the need for sufficient warning to the citizen).

J. Andenaes. “The General Preventive Effects of Punishment,” U. Pa. L. Rev., Vol. 114(1966),
p- 949 (discusses the present vitality of deterrence notions in criminal policy).

Dalloz, Encyclopédie Juridigue, Droit Criminel (Paris, 1953), “Droit Criminel,” ss. 13-22, and
“Infraction,”” ss. 2-22 {current French jurisprudence on permissible breadth of penal law
interpretation).

Declerq, “L’analogie en droit pénal,” Revue de droit international et de droit comparé, Special
Issue, 1954, p. 294 (brief review of the current Belgian position).

Gegout, “L’interpretation literale des lois pénales,” Recueil d’études sur les sources du droit
en honneur de Geny, Vol. III, p. 305 (contrasts peutrality of judge in civil case with
role in criminal cases; finds correspondingly less freedom of interpretatiom; but still, con-
siderable scope for Geny’s techniques).

Giaser, work cited above at note 6 (demonstrates basis of rule in political rather than
criminal policy, legislative trends away from the precision of expression inherent in “legal-
ity,” and permissibility of fairly wide judicial latitude in interpretation of penal laws).

Y. Graven, work cited above at note 8 (an extensive review of current Swiss doctrine, showing
its flexible approach).

J. Graven, “Les principes de la legalité...,” cited above at note 1 (showing how attitudes
toward interpretation have changed, so that a limited use of analogy and flexible statutes
are now acceptable).

P. Graven, work cited above at mote 1, pp. 9-12 (brief review of the Ethiopian provision
in light of contemporary Swiss views).

Hall, "work cited above at note 17, p. 27 ff. (a skeptical approach, viewing the principle as
a means of limiting the generality of legislative and judicial expression).

Legal, work cited above at note 1 (shows political theory sources of legality; admits neces-
sity of flexible interpretation; but compares legislative attitudes in civil law, where intention
is to be comprehensive and government is “neutral” to the parties, with the exceptional
nature of penal law).

Legros, work cited above at note 1 (argues against any distinction between penal and civil
law interpretation; ‘“free scientific research™ for their current sense, within objective limits,
should be the rule for each).

Mahsoub, work cited above at note 1 (extensive review of history and development; among
the matters discussed: p. 34 ff., speedy growth of legislative and judicial flexibility in
penal aspects of criminal law; p. 54 ff.,, modern methods of penal interpretation; p. 57 ff.,
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could not foresee or answer all questions. 2! Accordingly, he called upon judges to
recognize that there would be unprovided cases and to deal with them in the
spirit of the code. Judges must decide a case which comes before them, whether
or not the legislature has provided for it. It was more honest and necessary, in
his view, to recognize the cases that were not provided for and deal with thenf>gs
such, rather than pretend that they came within the explicit provisions of the code,
But judges of the time apparently could not see how this innovating or rule-making
role could be reconciled with the doctrine of separation of powers which, they
were taught, set the limits to their proper function. Accordingly, they turned their
faces from this advice, and set for themselves the task of finding direct legal author-
ity for each decision in the code. CE

Toward the end of the nineteenth century, a number of French scholars,
notably Geny, 2 provoked a swift and successful revolution against this very legalistic
approach. They pointed out what we discussed at some length much earlier in
this article — that judges inevitably “make law.” This was so, they said, both
because language is inevitably imprecise, so that in choosing a meaning the judge
affects the content of a rule, and because the legislature, being human, can neither
foretell the problems which future developments may bring, nor take account of
all the concrete cases which might arise even under present circumstances.’ It was
more realistic, they argued, to comsider that the legislature had in effect delegated
authority to handle these unforeseen issues to the courts, than to pretend that tﬁe
legislature had definitively answered questions which in fact had never occurredfto
it. They still considered courts to be subordinate to the legislature in rule-making:
a court could not refuse to adopt the legislative solution to a problem when that
solution existed, and should not decide cases against ascertainable legislative purpose.
But when the answer was not expressly provided for, they argued that it was the
court’s express function to “make law” for that case.

These scholars evolved their own body of interpretive doctrine to reflect their
views. This technique, known as “free scientific research,” reflects the continued -
theoretical subordination of courts to legislatures by its high degree of emphasis on

traditional methods of interpretation; p. 60 ff., teleological (goal oriented) interpretation;
p. 64 ff., the current Swiss position; p. 75 ff., a discussion of <creation of offences by
analogy,” including the German, Soviet, and Danish experience).

Mannheim, Criminal Justice and Social Reconstruction, (K. Paul, London, 1946),

p- 204 ff. (takes position that in a modern world, more flexible rules are a necessity, as
society becomes more complex and social cobligations rather than individual rights pre-
dominate).

Marchal & Jasper, Droit Criminel (Brussels, 1965) ss. 4-11 (current Belgian jurisprudence on
legality and the permissible breadth of statutory interpretation).

Schwartz & Orleans, “On Legal Sanctions,” U. Chi. L. Rev., Vol. 34(1966), (sociological
research into the deterrent effect of sanctions, as compared to other modes of obtaining
compliance with law).

Thornstedt, work cited above at note 6 (shows how criminal policy aspect of legality — deter-
rence — has reduced in importance; flexible legislative drafting negates the remaining,
political considerations; argues for relatively narrow scope of interpretation, conceding
that this is not the modern view).

Williams, work cited above at note 17 (political basis of legality implies legislature must
work for certainty in drafting; but the principle does not require strict construction so long
as judge stays within permissible meaning of the provision).

21. Quoted, inter alia, in Sereni, work cited above at note 9, p. 62.
22. Work cited above at note 8.
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considerations of legislative policy and purpose. Courts are to use existing legislation,
and other materials where relevant and available, to infer the legislative purposes
or goals in dealing with problems similar to the one presented to the court. They
are then to decide the case by considering whether, in light of the existing practical
consequences, the legislature would have been likely to have extended one or another
purpose to that case, had it considered the issue. The technique was not one tb
be used only to decide cases where the meaning of statutory language was unclear.
It could also be used to extend a legislative solution to a case which the statutory
words did not cover, by “analogy,” where there was a congruence of purposes and
the result of the decision would be practical and just in view of present-day reali-
ties and the overall legislative scheme. '

It can be observed that this system of “free scientific research” is in many
respecis similar to the methods of interpretation described in the previous sections
of this article. But the scholars who proposed it assumed — indeed stated — that it
would be inapplicable in the area of criminal law. Civil codes contain explicit
instructions for judges that they may not refuse to decide a case on the ground
that it is not provided for in the code.?? This is tantamount to an €Xpress re-
quirement that they make law when they cannot “find” it ready-made. Criminal
codes contain another instruction: the principle of legality, that a judge can neither
convict nor punish another without statutory authority. Here is an instruction that
if the case is not provided for in the code, it must be decided in favour of th
accused. There is a special subordination of court to legislature in criminal cases,
motivated by the special political considerations already discussed. In a civil casg,
the court is likely to be deciding between private litigants; plaintiff and defendant
each must either win or lose; no principle of justice or citizens’ rights seems to
command that the plaintiff must always lose in cases the legislature has not been
foresighted enough to provide for. In a criminal case, the court will be deciding
a claim of the government against the life, liberty, or property of the accused.
The principle of legality embodies the view that it is unjust to deprive the accused
of these rights in the case which has not been provided for. '

It did not take long, however, for scuolars of criminal law to note that this
differentiation between civil and criminal code interpretation concealed an important
question: What is the unprovided case? The language used in the writing of crim-
inal law statutes is no more precise than the language used to write civil law
statutes, although the latter may tend to use more abstractions, Legislatures passing
criminal laws are neither less fallible nor better able to foresee the future than
legislatures passing civil laws. Was it necessary or wise still to choose the construc-
tion of penal statutes most favourable to the accused? If this was not always
required, then within what limits was the court free to find that a case had
been decided by the legislature, and that therefore penal sanctions could be applied?

The historical climate provided many impulses toward recognition of a broader
scope of discretion for judges in the interpretation of criminal law. One, of course,
was that already mentioned: the realization that, for a variety of reasons, judges

23. The Ethiopians Civil Code contains no such article, although a similar legislative attitude
could be inferred. The contrast made in the text is best brought out in:
Gegout, work cited above at note 20,
Legal, work cited above at note 1.
Stone, work cited above at note 3, p. 212 fI.
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inevitably have a band in the making of law. A second was the consequent recast-
ing of the “separation of powers” doctrine in_civil cases to include the notion of
legislative delegation to the judiciary of authority to decide the unprovided case. A
third influence was a slackening of the fervor with which the principle of legality
was viewed as protection of the citizen from abuse by government. Finally, there
were striking changes in criminal policy and the “style” of criminal statutes which
made precise warning of specific punishments seem less important to the battle
against crime.

The principle of legality came to appear somewhat less important as a safe-,

guard to the citizen as it succeeded in regularizing the courts and, at the same
time, the legislature began to seem the more likely source of oppression through jts
hegémony of the rulemaKing function and the explosion of statutes consequent up-
on the Industrial Revolution. Courts came to be looked uposn as ‘the protectors of
the citizen rather than his potential oppressors, and while this may have been due
in large measure to rules such as the principle of legality it nonetheless resulted in
a lessened emphasis on the .need for the rule. This lessened emphasis also resulted
from a realization that the political or constitutional aspects of the rule in protect-
ing the citizen from arbitrariness are of limited importance so far as ordinary ecrimes,
such as murder, rape and theft are concerned. Prosecutions for such acts, whether,
rigidly defined by written law or not, are unlikely to have political overtones, and
will be expected whether or not the law provides expressly for them. Tn the arca
of political crimes, legality may have its effect; simple publication of repressive laws
may lead citizens into better knowledge of them and, accordingly, may lead them
to bring pressure against the regime which has adopted them. Even here, however,
it has come to be recognized that it is the chatacter of the men who govern, as
much as any restrictions on what they may do, which safeguards the citizen’s
liberty. The doctrine is readily and effectively circumvented, in any buta technical
sense, in a number of ways: proliferation of statutes to such an extent that no
citizen can expect to know his rights or be aware of what his government is
doing; enactment of statutes embodying sweeping and vague language which leaves
courts free to do more or less as they. please; and labelling various political mea-
sures, such as “preventive detention” laws, as not “penal” in character.?* Finally,

the relation between rtespect for the principle by a. government and political justice.

in that povernment has been shown to be, at best, imperfect. Of the two fascist
powers, Nazi Germany abandoned legality while Mussolini’s. Italy retained it; on the
other hand, one has the example of a politically “just” state such as Denmark,
-which permits its judges to create offences “by adalogy” in criminal cases where
statutory policy appears to justify such a step.

The criminal theory of the early nineteenth century viewed the criminal as a

rational man, measuring pains and pleasures and therefore to be influenced by a |

24. Article 77 of the Ethiopian Penal Code seems to be a good example of this- last kind of
provision. Although someone who mistakenly believes he is violating the Pepal Code (when
there is no provision making his conduct illegal) is not a criminal and can not be punished,
Article 77 states that he can be required to give a security for his future good behaviour —
at pain of imprisonment if he refuses or forfeiture if he later breaks his bond — and can
be required to give up any “dangerous objects” in his possession. These are “measures,” Dot
“punishments,” and so do not formally violate the requirements of Article 2. Bat it should
be clear that the liberty and property of the person involved are being interfered with in a
manner not usval with citizens, and Tather like the processes of the criminal law.
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statute which described what was forbidden and imposed a penalty in excess of
any reward to be obtained from the crime. Theorists today take a different view.
The predominance of warning in criminal theory has been undercut, first of all,
by a proliferation of criminal statutes so vast that no citizen could be expected to
have notice of them. Thus, the first assumption, that the potential criminal d
obtain the information he needed for calculation of his pains and pleasures, is no
longer valid. The ordinary man can obtain such information today only with great
difficulty, and even then at substantial peril of its being incomplete, or of mis-
reading what he finds. Second, there are those who take issue with the proposition
that a warning must be exact to have effect. Precise definition of cripies, they
argue, may simply lead criminals to seek a way to evade the definition while
accomplishing what is substantially the same objectionable result. Generfil wording
will also have a warning effect, as long as the putative criminal can reasonably
understand from it that his conduct is likely to come within the words used.
Indeed, the effect may be greater if it induces him to avoid what. is forbidden by
a wide margin, rather than to calculate what is forbidden and then tread the verge.

The major change which has occurred in criminal theory, however, i§ even
more sweeping: it has been the rejection of the assumption that the ordinary crim-
inal is a rational, calculating man, and that his crime creates a calculable ; “debt”
which must be repaid. Increasmgly, one finds the criminal viewed as a weak or
abnormal person, subject to greater or lesser- degree to influences from his envirog-
ment which warp his ability to make rational. judgments, or appreciate or conform
to social norms. Rather than calculate what may happen to him in the future, he
is more likely to respond to the pressure of his past and present, to genetic or
environmental defects and to wants, their product, which “normal’ society may not
share. Correspondingly, there is a growing focus om the “dangerousness’ of the
particular criminal, rather than the repugnancy of his acts, as the appropriate basis

. for deciding how he is to be dealt with. That is, one no longer is concerned with
the question how much punishment must be inflicted to redress the abstract  concept,
rape; rather, one asks, how shall we deal with #his man who commltted this rape.
And in answering this last question, the- inquiry again is recast. It i not “How
much punishment does he deserve?” but, “How can he be re-educated to observe
social values in the future?” or, if that be- impossible, “How can he be prevented
from violating them again?”

The effect of this last change is particularly observable in provisions regarding
penalty. Instead of imposing a fixed penalty for a particular offence, as was initially
contemplated, legislation soon began to define ranges of penalty which might be
imposed, depending on the facts of the case. The provision of Article 524 allowing
the judge to impose any sentence from five to twenty years rigorous imprisorment
is a good example of such a provision; the rules regarding extenuation and aggra-
vation of punishments may be similarly explained. The criteria by which judges
were instructed to make decisions in imposing sentences came to be phrased in
terms of the criminal and his “dangerousness” or prospects for reform. (The cor-
responding provision in the Ethiopian Penal Code is Article 86.) Special dispositions
were provided for special classes of criminals as to whorm the legislature concluded
there were greater or lesser chances of rehabilitation as useful members of society.
Thus, on the one hand, the dispositions regarding juveniles, the poss1b111ty of sus-
pension of sentence, and a preference for medical treatment over prison treatment
for those whose acts were explained in part by mental defect or disease; on the
other hand, internment, and severe aggravation of punishment for the recidivist. All
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in all, the judge is given a very wide discretion on the question of disposition.
The principle of legality has been reduced to the proposition that any measure
imposed by the judge must be one which has been authorized by the
legislature. This no longer reflects any uniquely penal policy; it is, rather, only a -
weak statement of the political policy that, to protect the citizen, the authority J&,.
the judge to act in any penal matter must be drawn from a legislative enactment.

Insofar as substantive criminal law is concerned, however, the notion of deter-
rence —and thus, the need for notice —has not yet been abandoned by the majority
of theorists. First, while the theory of dangerousness may help to explain why-some
commit crimes despite the law, it does hot prove that others would lead lives free
of crime regardless of the law. While we can observe that some are not deterred,
we have no proof that none are. Second, there are reasons for insisting that the
proponents of this new theory demonstrate that it can be applied with precision
and certainty. The concept of “dangerousness seems so broad and malleable that
one must have substantial fears for the liberty of the citizen if he can be confined
or compelled to undergo treatment on the basis that he is “dangerous.” The ad-
ministration of such a concept would inevitably depend to a tremendous degree on
the character and aims of its administrators; it could easily be put to political or
personal uses. The demonstration that these dangers can be avoided has not;been
made. Finally, one of the assumptions of the “dangerousness” theory seems to be
that “punishment” as opposed to rehabilitative “treatment” is no longer to bes
considered a valid purpose of criminal law. It is extremely doubtful whether society’
could or should give up entirely the notion that a disposition im a criminal casé
helps to retribute or repay for the harm which has heen done. The theory of
deterrence, on the other hand, carries with it the notion that at least some of
those who are not deterred are responsible for their acts and may be punished
for them.

Most jurists continue to opt, then, for a system of “crimes” in which the citi-
zen is given warning that certain acts will lead to imposition of a stated range
of penalties. But the effect of the considerations discussed above has been to mod-
ify their view of how precise a warning must be given. First, there is somewhat
less insistence on precision in the formulation of statutes than there was in the
past: the statutes must be definite enough to make the citizen aware that his
conduct is of questionable legality, but they may also be genecral enough to permit
judges to adjust them to changing circumstances in accordance with their purpose.
Second, it is no longer necessary, if it ever was, to require interpretation of crim-
inal statutes invariably to be favourable to the accused in cases of doubt. In place
of this rule, the rule of Article 2 has been generally accepted. “Interpretation” of the
law is permissible, but “(creation of) offences by analogy” is mnot.

3. The limitations on interpretation, as presently wnderstood 2

The distinction between “interpretation” and “(creation of) offences by analogy”
has been formulated, generally speaking, in one of two ways. The earlier formula-
tion characterized ““interpretation” as the application of a statute to a situation to
which, it is found, the legislature meant the statute to apply; and “analogy” as
the application "of a statute to a situation to which, it is found, the legislature

25, Works cited in note 20, above.
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did not foresee the statute would apply, but to which the policies of the statute
do apply. The second formulation characterizes as “interpretation” any application
of the statute which can be brought within the meaning of the words used in the’
statute (as illuminated by context, purpose, etc.); and as “analogy” any other applig
cation of the statute, for example one based on the conclusion that its purposes ¥
apply although its words do not.

It can be seen that these two formulations differ in the criteria they refer to.
The first relies on a judicially derived catalogue of the cases a provision was, “in-
tended” to cover, that is on its purposes. It is interpretation, not analogy, to  apply
the statute to those cases whether or notthe words of the statute have a meaning
which could include them. On the other band, it is analogy to apply the statute
to a case within the meaning of its words, but which was not or could not have
been foreseen by the legislature. For example, statutes passed before the invention
of the automobile often used the word “vehicle,” to refer to wagons and the like.
Under the first formulation, an automobile would come under such statutes only
by ‘“‘analogy,” since the legislature could not have foreseen that such a thing as an
automobile might come into existence. :

The second formulation, on the other hand, uses words rather than purppses
as the criterion. If the words of a statute can apply to a fact situation, it is
“interpretation,” not “analogy,” to apply the statute to those facts, even if the
legislature did not or could not foresee those particular facts. In the case given,
an automobile could come under old statutes referring to “vehicle” by interpreta-’
tion, if “automobile” was within the accepted meaning of “vehicle.” Of course,
this interpretation would not be reguired,

To the anthor, the second formulation seems preferable. The “interpretation”-
“analogy” distinction is important because of its relationship to the principle of
legality. The principle of legality, we have seen, rests on political and criminal
policies stressing the importance of prior notice by government of the criminal law.
To be meaningful, the distinction should reflect these policies. That is, it should
have some relationship to the giving of notice, and the conmcomitant prevention of
large-scale judicial innovation. By relying on the possible meaning of statutory words
as its criterion, the second formulation would permit application of a statute where
warning had been given, and forbid it where it had not. This does not mean a
judge should apply a statute to every case its words might reach: the decision to
apply or not within word boundaries rests. on considerations of purpose, rationality
and consistency, discussed at such length above. But by enforcing word boundaries
as the outer limit of interpretation, one ensures that the functions of the principle
of legality have been respected. The first formulation permits no such assurance.
Perhaps for this reasonm, the second formulation is finding increasing favour.

The limitations imposed even by this formulation are less than might at first
appear. First, jt is necessary to distinguish between the creation of offences “by
analogy” and other uses of analogy in the criminal law. Only the former is for-
bidden by the principle of legality. To the extent the principle of legality requires
more caution in applying criminal law than is ordinarily observed in applying other
types of law, such -as the Civil Code, it does so, as we have seen, to protect the
accused. If an application of the Code will work to the advantage of the accused—
as, for example, if the accused wishes to argue by analogy that some situation not
mentioned in Article 79 should nonetheless be considered a mitigating circumstance in
his case—it can be made, if justified, without regard te the principle of legality.
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In this case, warning to the accused and protection of him from arbitrary or
repressive government action’ are not at stake. An offence is not being created. The
provision may be interpreted as freely as any other provision of law, without any
special limitation imposed because it is concerned with criminal law.

Second, one must distinguish between the formal reasoning process catled “anal”
ogy” and the prohibition of Article 2 against the *‘(creation of) offences by analogy.”
The formal process called “analogy” is a process of reasoning from like to like.
As scholars have noted, it is probably the central pillar of legal reasoning, and
reflects fundamental democratic values. A prominent situation in which the Penal
Code actually requires reasonihg by analogy can be found in those statutes whith
list circumstances and then close with a phrase such as “or any similar circumstancesp or
<or any other object.” Article 488, already discussed, is one such provision, since
it refers to <“buildings or structures of any kind, crops or agricultural products,
forests, timber or any other object.” It was suggested that the italicized phrase
should be interpreted to. mean only objects like those specifically described, in order
to avoid application of the article to such cases as the burning of a book. The
process by which one would choose what objects are like those described is the
process of “analogy’” — a process of deriving relevant general characteristics and then
using them as a criterion for application. This formal reasoning process is not
forbidden; here indeed ‘the statute gives ‘warning that it will be used. What i§
forbidden is the “(creation of) offences by analogy™; we mnow see that this does
not mean using the process of analogy, as such, ‘but using the process to find
that an offence hag been committed under a statute, although the’ citizen would
not reasonably have expected this decision from reading the statute’s words.

As presently understood, the principle goes no farther than this. It does not
require that a patticular punishment be specified for each crime; only that available
punishments and the conditions for their availability be established. It does not
requife a narrow or artificial method of interpretation; only that in defining offences
the limitations of the language used by the legislature, as well as its purposes, be
respected. If it is understood that the principle today as at its birth reflects,, prin-
cipally political policy, not criminal policy, these limitations on its scope should be
readily perceived. So far as the ‘“war against crime” is concerned, courts should. be
and are free to interpret legislative directives as fully as language ahd purpose
together suggest. It is onmly where the scope of the authority delegated or of the
interpretation sought has negative implications for the structure -of government .or
the political life of the citizen that caution is called for.

C. Application of the Principle in Ethiopia 26

The principle of legality was first introduced into Ethiopian law in the Revised
Constitution of 1955. The Constitution of 1931 had already made clear, however,
that the principal legislative authority lay with the Emperor and His Parliament.
While the Penal Code of 1930 included a provision to the effect that cases not
provided for under the Code should be decided by analogy, it alse controlled the
use of this technique by restricting it to the Supreme Imperial Court. If it is

<

26. J. Graven, work cited above at note 2.
P. Graven, work cited above at note 1, pp. 9-12.
Exposé de motifs, collection cited above at note 1.
Ethiopiar Penal Code of 1930, Arts. 1i-12.
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reasonable to suppose that this court had ready access to the views of the princi-
pal legislative force under that coustitution, His Imperial Majesty, one might sur-
mise that even here the division ‘of authority between legislature and court was in
the main respected; the Supreme Imperial Court would not have acted on such a
question without first secking the legislature’s views: Regardless of this, the pro®i-,
sion of the 1930 Code appears designed as a smooth transition from the era of
the Fetha Negast, when many cases were decided through extrapolation of principles
more than interpretation of fixed rules, to a future state of “legality.” Indeed, the
1930 Code as a whole provides such a transition. While it is not nearly so detailed
or precise as most European codes, it acquainted Ethiopian lawyers with the code
form and provided them with an initial basis for code reasoning.

As further explained by the Penal Code of 1957, Article 2, the, principle of
legality adopted in Ethiopia appears to have been the principle as it is presently
understood, rather than the principle as it might have been in the early nineteenth
century. Thus, Article 2 is at pains to distinguish between interpretation, which is
permitted, and creation of offences by analogy, which is not. “Interpretation” is to
be in accordance with the “spirit” and “purpose” of the legislation, in accordance
with the “meaning intended by the legislature.”” That is to say, one may legitimately
give the words of a provision any meaning they will bear, if that meaning will
tend to effectuate the apparent purpose of Parliament in enacting the particular
provision in issue, While the Code does not define “(creation of) offences by ana-!
logy,” perhaps a regettable omission, one may understand by this word the current
view of most European commentators: a process by which a statute is extended to
a case not fairly within the meaning of its words, but thought to be within its
purposes. It follows that the answer to the question posed at the head of this
section is essentially negative: the principle of Iegality does not require any substan-
tial modifications or cautions in the techniques discussed above, so long as the
limits assumed in connection with those techniques are carefully observed; an inter-
preter has the power to use any of these techniques he finds helpful. e

X. THE PRINCIPLE OF LEGALITY — A LIMITATION ON LEGISLATIVE
ACTION? %

The principle of legality, particularly in’ the version of it which appears in
Penal Code Article 2, appears to be directed particularly to judges. Its history shows
that it was adopted at a time when judges were feared as potential wielders of an
arbitrary power over citizens’ lives. It was meant to enforce their subjugation to the
legislature, in particular by requiring that there be a definite legislative ‘“warning”
to justify each criminal conviction and criminal sentence. But, historically, this re-
lationship has turned into a form of partnership, in which it is recognized that
courts have the function of applying the general principles announced by the legis-
lature to specific cases, and in the process, shaping them somewhat to fit modern
circumstances. In criminal cases, the only prohibition forbids them to apply a

27. See, regarding the existence of varying degrees of specificity in legislative expression:
Ancel, work cited above at note 17.
Glaser, work cited above at note 6, pp. 902, 910-912.
Hall, work cited above at note 17, pp. 27-28.
Mahsoub, work cited above at note 1, pp. 34 ff,, 47 ff.
Mannheim, work cited above at note 20, p. 206.
Thornstedt, work cited above at note 6. pp. 211 ff.,224.

— 431 —



JOURNAL OF ETHIOPIAN LAW - VOL. V - No. 2

statute in a manner not predictable from its wording; we have seen that the
legislature has worded some statutes so as not only to permit, but to require the
courts to use their partnership role to apply statutes: to cases it has not explicitly
mentioned. Since legislation necessarily involves the delegation of some legislative,

or' rule-making, authority to judges, one question Wwhich arises is “Are there any#

constitutional limits on legislative delegation of rule-making power to courts?” Are
thete limits to what legislatures can do as well as to what judges may do?

In asking thesé questions, the author does not mean to discuss the related
question whether Ethiopian courts are ever empowered to declare legislation un-
constitutional. That is a difficult and important question, which cannot conce;i"h us
here. If Ethiopian courts have this power generally, they will be in a positon to
enforce any limits on legislative action which may appear from the following dis-
cussion. Even if they lack power to declare legislation unconstitutional for delegating
too much authority to them, they could control such legislative acts by refusing
to exercise the discretion given them, or construing the grant as narrowly as pos-
sible. In this way, they might be able to force the legislature to be more explicit
or detailed without actually declaring null and void what the legislature has already
done. Finally, one may rely on the good intentions of Parliament and the Emperor
to observe for themselves any limits which the constitution -imposes. If this discus-
sion prompts legislative awareness of any limits, and consequent. self-restraint, it will
have served an ample purpose whether or not Ethiopian courts are in a position
to make the limits meaningful through enforcement. :

A. Retroactivity 28

The most universally accepted limit on legislative action regarding crimes is often,
as in Article 55 of the Revised Constitution, included in the wording of the principle of
legality itself: a legislature cannot make its rule retroactive in time, to niake crim-
inal an act which was not criminal at the time it was performed. Obviously,
such a rule is implicit in the notion that the citizen must be warned what conduct

will be considered criminal, so that he can decide how he will behave. In the ab--

sence of such a rule, legislatures could play the arbitrary role it was thouglit judges
once took, and define some act which had already been committed as a criminal
offence. Someone whom the government wished to see pui away, a political op-
ponent, for example, could be quickly dispatched if this expedient were possible.

It should be noted that the judge, when he interprets a statute, is subject to
no limitation of retroactivity. Even though it was not clear in advance of his
decision whether a particular statute would apply to the conduct in a case sub-
mitted to him, if he decides the statute does apply, he will apply the statute in
that case. He will apply it even though the conduct preceeded his decision by
some months, and even though the defendant may have acted in the mistaken belief
that the conduct was not forbidden by the statute. Indeed, Article 78 of the Penal Code is
quite clear about this. The Court is to reduce —but not eliminate — the punishment
of “a person who in good faith believed he had a right to act and haed definite
and adequate reasons for holding this erroneous belief.” (Emphasis supplied.) A person
without “definite and adequate reasons™ for his mistake, one must assume, is entitled
to no reduction at ali.

28. Ancel, “Création des infractions ...,” cited above at note 20, p. 91.
P. Graven, work cited above at note 1, p. 17.
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B. Statutory Vagueness 2°

Another recognized limitation, which is enforced in the United States :as a
matter of constitutional doctrine, is that the legislature may not phrase its- prohibi-
tions 'too broadly — may not delegate too much rule-making power to the jedge.
This principle is obviously related to the doctrine of separation of powers, since
by delegating a great. deal of its rule-making authority to courts the legislature is
threatening to obliterate onme of the major lines of separation. It has refused to
perform its function of deciding what conduct should be punished, On the other
hand, constitutional analyses of the problem are most frequently made under the
Due Process Clause of the American Constitition {which corresponds to Article 43 - of
the Ethiopian Constitution). This is no doubt because of the dangers which statu-
tory vagueness present to the citizen: he- is ‘unsure what conduct is made illegal,
and hence may desist from valuable conduct or be inadequately -warned of what will
be considered wrongful; to the extent vague statutory language leaves the judge free
to improvise, the citizen is unprotected - from the judicial whim and fiat which it
was originally the function of the principle of legality to- prevent.

The notion. that legitimate activity may be deterred by a vague statute is parti-
cularly important to the American doctrine of vagueness. It can be undersfood by -
recalling the observation made. above, that a judge is not obliged to follow the. rule
against retroactivity in applying his interpretations of the law. The practicai eﬁqét
of retroactive application of interpretation is that a citizen will fear to engage -in
any activity which mighs fall under the prohibition. of the statute, as interpreied.
That is, the possibility that a. statute will be interpreted to apply to and forbid
certdin conduct will hinder that conduct, even if the interpretation is unlikely or is
never made. This effect might be acceptable if only objectionable conduct were
inhibited by the uncertain language of a particular statute or if the wuncertainty was
reduced to the minimum by careful drafting. The danger, however, is that language
“which' is very vague may inhibit — and may even be used or designed to inhibit —
activities which are legitimate or which enjoy special protection under the law, as
in the case of religious worship and other freedoms protected by the Eonstitution.
This possibility, that the threat of future interpretations of oveily uncertain language
amay inhibit people from engaging- in legitimate or specially protected activities, i a
particularly unacceptable consequence of vague statutory language. Where an Ame--
rican court finds this possibility, it will nullify the statute under the Due Process
Clause as unconstitutionally vague, unless it can quickly eliminate the uncertainty by
interpretation. As might be expected, such nullification is mote likely where the-
activities being hindered by the uncertainty of the law are highly protected, as in’
the case of political activities,

It may be easier to understand the rule against statutory vagueness and the
reasons for it by comsidering a specific example. Suppose that in place of the

29. Amsterdam, “The Void-for-Vagueness Doctrine in the Supreme Court,” U. Pa. L. Rev., Vol.
109 (1960), p. 67.
Andenaes, work cited above at note 1, p. 110.
Glaser, work “cited above at note 6, pp. 902, 910-16.
Hall, work cited above at note 17, pp. 27-28, 36 fI.
Levi, work cited above at note 3, p. 520 fi.
Mahsoub, work cited above at note 1, pp.-34 ff., 47 11,
Thornstedt, work cited' above at note 6, p.-224 ff.
Williams, work cited above at note 17, p. 578,
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present Part II of the Penal Code, the Special Part, Parliament proposed to enact
the following provision: i

Art. 248: Whoever intentionally or negligently acts to harm the state,
national or international interests, the public interest, the community, indé,
viduals, the family, or property shall be punishable with one or more of
the penalties described in the General Part, Book II, in accordance with
the needs of the case.

Now suppose that someone charged under this provision protests that it is un-
constitutionally vague, relying on the principle of legality. If the principle of ‘legality
were applicable only to judges, and simply forbade them to go outside, the written
law, the principle would be inapplicable in this case; the provision does constitute
written authority defining a crime, even if the definition is a very vague one. But
the principle is also applicable to legislatures; it requires them to attain a certain
standard of precision and detail in their instructions to judges. A provision such as
the above would fail to meet any such standard. The area of uncertainty in its
application is limitless. The citizen would not know what it was that he was for-
bidden to do; he might fear to engage in valuable social activities; he would be
essentially without protection against judicial whim and fiat, since the legislature has
essentially delegated to the judge broad rather than limited, judicial power to declare
conduct criminal. If courts have authority to declare statutes unconstitutional, they,
could surely declare this statute unconstitutionally vague.

Let us consider another example, which is perhaps not so extreme, but which
may help to understand why more precision is generally expected of penal than
civil legislation. Title IX, Chapter I, of the Ethiopian Civil Code deals with the
probiem of “Extra-Contractual Liability.” Generally speaking, this is the Civil Code
analogy of the law of crimes. Article 2027(1) provides that “Irrespective of any under-
taking on his part, a person shall be liable for the damage he causes to another
by an offence.” An “offence” is then defined in several general provisions. For
example, Article 2030(1) states that “A person commits an offence where he acts or
refrains from acting in a manner or in conditions which offend morality or public
order”; Article 2033(1) states that “‘A person commits an offence where he turns to
his own advantage powers conferred on him in the interest of another.” Although
Articles 2038-2065 then state specific examples of “offences,” such as physical assault
(Article 2038), an act need not fall within these particular provisions to constitute an
offence. It is sufficient that it meet one of the general definitions of “offence,”
such as those stated in Articles 2030(1) and 2033(1).

As a matter of civil code drafting, these provisions are well constructed. X an
individual can show that he has been harmed by another person, it is already
established that a tangible loss has been suffered, and that the defendant is its
cause. The issue in a civil trial is, who is to bear this loss? Is the loss to be
borne by the person who suffered it, the plaintifi? Or are there reasons to require
the person who caused the loss, the defendant, to make it good-—that is, to bear
the loss himself? Since the question is one of allocating a financial loss which has
already occurred, since the loss must be borne and the question is only who is to
bear it, it may-be fair to state the rules of liability in a very general way. The
judge then has maximum freedom to allocate responsibility according to the apparent
justice of the individual case.

In a criminal case, on the other hand, it is not at all certain or necessary
that any actual harm has occurred. For example, persons are punished for attempts,
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without any consideration whether damage of any sort was dome. Moreover, even
where harm has occurred, the criminal prosecution is not intended to make that
harm good; any suit for reparation is to be brought separately by the injured
party, although it can be joined with the criminal prosecution under Article 100 of the
Penal Code. The purposes of the criminal prosecution, punishment and/or rehabilitation,
are to vindicate a public interest in social order, not to redress private injuries. The
government is pitted directly against the individual defendant and seeks to take
away his life, liberty or property. If it succeeds in convincing the court to penalize
him it will have introduced a new element of loss to the case: the defendant will
be required to give up a life, liberty or property which no other person need have
lost, and which in any event does not go to reimburse any victim who may exist
for whatever damage he may have suffered. Because, first, it is the government
which is involved and, second, the government is seeking to impose a new loss or
penalty on the accused, much higher standards of certainty are appropriate in penal
legislation than in civil. In the criminal area, statutes such as Articles 2030(1) and
2033(1) of the Civil Code would be much too uncertain; they do not define the limits of
possible government action with a precision sufficient to warn the citizen what he
may not do, and to protect him against arbitrariness.

How much uncertainty is “too much” is an extremely difficult question. Un-
certainty which can be avoided by more precise use of language is more likely to
be found objectionable than uncertainty which is largely unavoidable. Thus, words
of infinite scope, such as “immoral” or “evil” are particularly suspect. As has
already been suggested, the answer also may vary with the type of activity which
is being inhibited by the peripheral vagueness of the statute. A statute inhibiting,
for example, religious practice might be more closely examined than one inhibiting
questionable forms of sexual conduct. More important social values may be at
stake in the first case than the second; there is more to be lost if they are inhi-
bited. One suggested guideline attempts to distinguish between permissible interpreta-
tion and an impermissibly broad statute by examining the result of the judicial
process on the statute: if a court can eliminate the area of uncertainty by inter-
preting the statute in ome case, then the statute is not “too broad.” If, on the
other hand, the uncertainty cannot be eliminated by interpretation, then the statute
s “too broad” and should not be applied. The legislature should be required to
try again, raore carefully this time. 30

The limits on the Ilegislature as well as those on the court, then, respond to
the same considerations: the essentially political policies of affording sufficient notice
to enable the citizen to make a reasonable prediction about what action the govern-
ment might take affecting his freedom, and to protect him against arbitrary infringe-
ments of his liberty, If this is a valid generalization, then one may recast the
analysis of “legality” into the terms suggested by an American criminal theorist,
Jerome Hall: that the question involved is one of the proper “girth” of legislative
statement and of jedicial application of such statements. 3! At what level of general-

30. Articulated by the United States Supreme Court in:
Dombrowski v. Pfister, United States Supreme Court Reporter, Vol. 380 (1965), p. 479.
Shuttlesworth v. Birmingham, United States Supreme Court Reporter, Vol. 382 (1965), p. 87.
Compare the test for distinguishing interpretation from analogy suggested in:
P. Graven, work cited above at note 1, p. 11.

31. Work cited above at note 17, p. 36.
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ity can a legislature or a court operate in search of solutions impinging on the
citizen’s liberty? Thus seen, the principle of legality is an exhortation to both legis-
lative and judicial attitudes. In effect, it says: «“Be specific!” Particularization, con-
creteness, concern for methods and rules which will enable the citizen to predict
where he stands and which will protect him against whim or fiat are the esgential
demands of the rule. 2

XI. IMPLICATIONS OF THE PRINCIPLE OF LEGALITY FOR INTERPRE-
TATION

We concluded that under the principle of legality, the judge retains, ‘the power
to adopt any interpretation of a statute which a reader of the statute would think
possible from its words (subject to the possibility that he will refuse to adopt any
interpretation, because he finds it too vague). The question then arises what impli-
cations can be drawn from the principle to guide the interpretive process.

A. Indispensability of Statutory Elements 32

We earlier discussed at length the relationship between the General and Special
Parts of the Penal Code, and remarked that the General Part would frequently
define or even state elements of an offence in a way that would not be clear
from the Special Part provision alone. The example used was the requirement of -
«intention” for a violation of Article 523, which is not mentioned in Article 523 itself
but clearly must be inferred in view of Articles 57-59 of the General Part and the ovérall
arrangement of the homicide provisions. By stressing the- duty of the court to
ascertain and respect legislative purposes in criminal matters, the principle of legality
makes it clear that courts must find all elements of a crime to be present for a
conviction to be justified — elements which are implied from the General Part as
well as those specifically mentioned in the Special Part. If further evidence of this
elementary principle were necessary, it could be found in Article 23(2): “The criminal
offence is only completed when all its legal, material and moral ingredients are
present.” (Emphasis supplied.)

B. Ordinary Usage Over Special or Technical Meanings 33

Since the judge always assumes legislative regularity, he is entitled to assume
that the legislature has acted, in regard to any particular statute, with the principle-
of legality and its purposes in mind. That is to say, he is entitled to assume that
the legislature intended its enactment to give adequate warning of the circumstances
in which it would apply. Of course he, too, is under an injunction to interpret
and apply a criminal statute in a way which might have been expected from its
language and context.

One of the criteria by which the judge chooses among the available, possible
word meanings, then, should be a consideration of those meanings which were
likely to occur to the persoms to whom this warning was directed. If the statute

32. J. Graven, “Les principes de la 1égalité ...,” cited above at note 1, p. 393,
33. Freund, work cited above at mote 3, pp. 180-184.

Hall, work cited above at note 17, p. 36 ff.

Hart & Sachs, work cited above at note 1, pp. 1219 ., 1411 ff.

Radin, work cited above at note I, p. 867 ff.

Stone, work cited above at note 3, pp. 31-34.
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is a criminal statute of general application, he may properly hesitate before giving
some word a special or technical meaning, if this will operate to the prejudice of
the defendant. If the legislature proposed its statute to have general application, it
probably also chose words which could be used in the sense in which they are
generally understood to express its purpose: It would not have meant to trick ghe
ordinary man by using common words in some special sense. On the other hand:
where a statute seems to be directed to a special group — as is the case with
Article 520, “Refusal to provide Professional Services,” for example — it is proper to
give uncertain words a meaning which would be understood by members of that
group, even if these are not the words’ ordinary signification. .

»

This criterion is not exclusive. If the judge is convinced by considesztions of
context, purpose, or the like, that the legislature assigned a different meaning to a
word or phrase than the subject of the rule was likely to, he is free to adopt
that special meaning; he does not violate the principle of legality thereby. But the
purposes of the principle of legality suggest that in determining what the statute
actually means it is appropriate to consider how the subject of a statute is likely
to understand it.

To a certain extent this suggestion resembles the once popular doctrines that
penal statutes must always be interpreted to favour the accused, or that the “plain”
or “literal” meaning of criminal statutes must always be adopted. Given the law’s,
acceptance of “warning” as an important fanction of criminal law, there is reasor
to favour the meaning a provision is likely to have to those who are governed by
it over other possible meanings, in the absence of compelling considerations to the
contrary. Such favoritism could be called adopting a “plain meaning,” and is in a
meaningful sense “favouring the accused.” But the principle ““in dubio pro re” far
overstates the force which can properly be ascribed to the ordinary meaning of
statutory language. The judge has the power to choose among any of the possible
meanings of a statutory word or phrase, however “plain” one of them may be.
The question is how he should exercise his power in order to attain justice. The
meaning most likely to occur to an interested reader of the statute is an obvious
choice.

C. Ignorance of the law as an excase 34

Even though some provision of the law may give clear warning that a partic-
ular act or omission may be treated as an offence, a citizen may be totally un-
aware of the criminal nature of his act. This need not be duec to deceitful action
on the part of the government in hiding the law once passed. Indeed, if the
government ever did act in such a reprehensible manner, it would seem entirely
within a judge’s authority to refuse to enforce the statute in question. Rather, the
citizen’s ignorance of the law may occur whenever the “crime” is not an act which

34. Ancel, Social Defence, cited above at note 20, pp. 126-28.
Andenaes, work cited above at note 1, p. 105,
Boni, “La mise en pratique des lois dans les nations en voie du developpement,” in ZTwelfth
International Course in Criminology (Hebrew University, Jerusalem, 1965), p. 88.
Glaser, work cited above at note 6, p. 935 ff.
Hart & Sachs, work cited above at note 1, pp. 1225-26.
Marchal & Jasper, work cited above at note 20.
Thornstedt, work cited above at note 6, p. 223, n. 3.
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the citizen regards as immoral (and therefore likely to be a crime); criminal law
today is so complex that few citizens are likely to learn of any ‘“‘warning,” unless
it received special prominence because of newspaper stories, the advice of their
lawyer, or the like. This is perhaps especially likely to be true in a country such
as Ethiopia, where the complexities of modern life are new, where codes, court
decisions, and legal information are not widely available, and where not all citizbns
understand the languages in which they are published. ’

A consequence of this situation is that several theorists now appear to be arguing
for reconsideration of the long-standing doctrine that “ignorance of the law is no
defence.” If warning of the law’s penaities is important, they urge, the law must
be prepared to take account of the many cases where citizens do not_know the
law and could mot be expected to surmise it, because the law is highly technical
and deals with what are sometimes called formal or statutory wrongs rather than
moral wrongs. :

Article 623, penalizing failure to register the birth of an infant, is a good
example of the kind of regulation they have in mind. Provision for registration of
births may be important to a modein nation; enforcement of such a provision by
a criminal penalty is commonplace. But the average citizen would not think a
failure to register the birth of his child was likely to be a crime, for he would
not consider it immoral; his view — whether correct or not — is that the criminal
law and morality largely coincide. Nor will be know of the obligation in any real
sense simply because it appears in the Penal Code. Few citizens, even lawyers,
have carefully rtead the Code. Unless the provision has been forcefully called to
his attention in some way, any punishment inflicted upon him will be punishment
for an act or omission which he did not know to be wrong and, realistically
speaking, which be had no way of sensing might be wrong. This consideration may
explain why, although “ignorance of the law is no defense” under Article 78 of the
Penal Code, there are provisions in that article and Article 79(1) (a) for liberal re-
duction and even limination of sentence in cases of good faith ignorance or misiake.
In the case of technical or regulatory offences, the principle of legality may not be
protection enough.

Another appropriate reaction to a situation of this kind might be to prefer a
relatively narrow meaning for the offence in question. Where a new offence essen-
tially warelated to previous criminal regulation has been created by the legislature,
pot only is the citizen unlikely to be aware of the offence, but the legislature, also,
is unlikely to have considered as carefully as it otherwise might the extent it wishes
the new regulation to have. Where the statute clearly applies to a given factuaal
situation, of course one must assume it was meant to apply. But there is less
reason to assume that the legislature meant the statute to apply in any uncertain
cases, since the moral judgment made is a new one, and therefore may not have
been fully explored. The suggestion that a new rule be narrowly construed is parti-
cularly appropriate for statutes touching on conduct previously accepted as legiti-
mate, because of the considerations mentioned above in connection with the discus-
sion of statutory vagueness. That is, legislatures as well as courts have a responsi-
bility to be “definite. This responsibility is greatest where enactments may threaten
or inhibit legitimate or protected activities. By giving such a statute a narrow
construction, the court at the same time assumes that the legislature has obeyed
its responsibility, and acts to enforce that responsibility in case it has not.
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D. Community Moral Standards as a Supplement to Statutory Warning 35

In the case of serious crimes, sometimes described as “infamous” or “bad in
themselves,” one might expect the situation to be exactly opposite from the birth
registration case. Here, it could be argued that no formal warning is really neces:,
sary to apprise the citizen that his act will be subject to penalties. Regarding these *
crimes, most citizens — certainly the great majority of those who could be deterred
by a written rule — will know that they are prohibited not because they are
included in the written law, but because they are “wrong,” “evil,” or “immoral”
according to a shared set of moral precepts. This suggests that it is the bounds of
the moral precepts, rather than the bounds of the written law, which are the
more important to be observed. Accordingly, some jurists have suggested that inter-
pretation can be very free when the law in issue is one which refers to shared
morals of this sort.

A number of cautions have to be observed regarding this statement, however;
it can be seen that all of these relate back to the political functions of the prin-
ciple of legality in establishing and protecting relationships between courts, legisla-
tures and the citizen. First, there may be cases where the legislature” has con-
sciously decided not to punish as criminal certain acts which many regard as im-
moral. Obviously, any such decision must be respected; the legislature is the 'pri-
mary policy-maker here. Thus, fornication and prostitution are not, generally speak-
ing, crimes under the Codes provisions dealing with sexual relations. While there
might be no serious danger of unfairness to the citizen if courts “interpreted” the
law to determine that such acts were crimes, any such “interpretation” would
give serious offence to the Jegislative decision that they should not be punished as crimes.
Second, all Ethiopian citizens may not share the same set of moral stand-
ards, coming as they do from so many diverse backgrounds. Parliament, in recog-
nition of this, seems to have been particulalry careful to spell out a number of
offences which might not be recognized as such by wvarious of Ethiopia’s citizens.
Article 524, discussed above, seems to be a good example of such a provision.
Ethiopian courts, in turn, should recognize this factor by relying on statutory lan-
guage to a greater degree than some of their European counterparts might now
feel it necessary to do. Finally, it may be noted that considerations of “immoral-
ity” tend at the same time to founder and to work their gravest damage in those
cases describable as “political crimes.” Here the danger of inhibiting valuable activ-
ity through imprecise wording of statutes is great. The threat of free interpreta-
tion in this area is equally great, particularly when one considers how ephemeral
the “morality” of political acts is likely to be. Here, then, there is also a specific
reason to restrain the judge’s hand in inierpretation, just as there is to restrain
the legislature’s hand in drafting.

XII. CONCLUSION.

It is possible to rephrase the discussion above into a series of questions which
the interpreter might ask himself when facing the task of understanding any statu-
tory provision:

35. Franklin, work cited above at note 20.
Hart & Sachs, work cited above at note 1, pp. 1225-26.
Glaser, work cited above at note 6, pp. 935-37.
Mahsoub, work cited above at note 1, p. 60 ff.
Williams, work cited above at note 17, pp. 601-602.
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What could the words of this statute mean? That is, what choices does the
statutory language leave open?

What job was this statute meant to do? How does it fit into the overall
scheme? How might its function be different from the apparent functions of other
provisions of the scheme? o

How is this statute likely to be understood by the persons to whom it is
directed? Will it be an entirely new standard of conduct for them, or something
they more or less expect because of internal moral standards?

What are the practical effects of applying the statute to this’ case? Does the
degree of severity in punishment seem to be about what one would expect an
Ethiopian legislature to impose for this act? Will punishing this act imperil those
who perform acts the legislature probably did not wish to forbid? Will it imperil
acts the legislature is constitutionally forbidden to forbid? Does applying the statute
to this case reguire applying the statute to another case, where its hypothetical
purpose is not fulfilled?

Can the decision to apply or not to apply the statute to a particular case be
rationally explained? Does it make sense in terms of its language, apparent purposes,
and application or non-application to other cases? .

The principle of legality requires that if the judge is deciding a case in favour
of conviction, he must be able to conclude, “The language of the statute could
mean this.” The constitutional subordination of the judge to the legislature in
statutory matters according to the separation of powers doctrine requires that in
every case, civil as well as criminal, he must be able to conclude, “The language
of the statutes does not require me to reach another conclusion.” These are the
only constitutional limitations on his interpretive power, on his freedom of choice,
But a sense of his subordination to the legislature and of the policies represented
by the principle of legality will make an interpreter anxious to assure that his
interpretation satisfies at least some of the following criteria:

Consistency with ascertainable statutory purposes;

Uniqueness of function within a rational legislative scheme;

Sensibility of punishment in the context of contemporary moral standards;
A meaning which could be ascertained or at least expected by those who
will be subject to the provision;

A meaning which does not threaten legitimate or protected acts;
Distinctions which can be explained in terms of believable hypotheses of
legislative policy.

It should not be so surprising that the concrete limitations on judicial choice
are so few. The so-called rules of interpretation are omly verbal expressions, slogans
which may represent useful policy but often overstate it. Choices exist, and always
will exist, for judges to make. It is more homest to accept this fact and aftempt
to state a spirit or series of goals which might motivate choice than to attempt to
conceal the fact of choice behind a camouflage of “rules.” The major limitation
will inevitably be found in the attitude which the judge — and the legislators—
maintain towards their task. The principal role of the principle of legality is to
suggest an appropriate attitude for both legislator and judge in the area of crimi-
nal law. It “can do no more than implement the attainment of the maximum
possible certainty resulting from the operation of specific rules in a social milieu.
It means no less.” 3¢

36. Hall, work cited above at note 17, p. 47.
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CURRENT ISSUE

PUBLIC-PRIVATE CONFLICTS OVER SUB-SURFACE STONE IN ETHIOPIA

Harrison C. Dunning *

v

When Ethiopia revised its constitution in 1955, one of the imp8rtant innova-
tions was an article on “natural resources.” Nothing on this subject had been includ-
ed in the Constitution of 1931, legislation on various natural resouvrces was fragmen-
tary at best, and the way was open to chart a new course. What emerged, Article
130 of the Revised Constitution,! is hardly a model of precision, but it does set
forth important principles regarding state ownership and control of various categories
of property. One of these principles is that natural resources constitute a “sacred trust™
for the benefit of “present and succeeding generations of the Ethiopian People”
whick must be conserved in accordance with principles to be established by “Imper-
ial Law.”? Another is that certain categories of property are “State Domain.”

*  Assistant Professor of Law and Assistant Dean, Faculty of Law, Haile Sellassie I University.

The text of Article 130 of the Revised Constitution is as follows:

(2) The natural resources of, and in the sub-soil of the Empire, including those beneath its
waters, are State Domain. v

{(b) The natural resources in the waters, forests, land, air, lakes, rivers and ports of the
Empire are a sacred trust for the benefit of present and succeeding generations of the Ethi-
opian People. The conservation of the said resources is essential for the preservation of the
Empire. The Imperial Ethiopian Government shall, accordingly, take all such measures as
may be necessary and proper, in conformity with the Constitution, for the conservation of
the said resources.

{c) None of the said resources shali ‘be exploited by any person, natural or juridical, in
violation of the principles of conservation established by Imperial Law,

(d) All property not held and possessed in the name of any person, natural or juridical,
including all land in escheat, and all abandoned properties, whether real or personal, as well
as all products of the sub-soil, all forests and all grazing lands, water-courses, lakes and
terriforial waters, are State Domain.

2. This phrase is significant, for at the time of the promulgation of the Revised Constitution
Eritrea was “an autonomous unit federated with Ethiopia under the sovereignty of the Ethiopian
Crown.” Section A, Paragraph I, Resolution 390(V) on Eritrea of the General Assembly of the
United Nations, Fifth Session, December 2, 1950, a portion of the “Federal Act” ratified by
H.I.M. Haile Sellassic I as Crown and Soversign of the Empire of Ethiopia on September 11,
1952. The text of the instrument of ratification is reproduced in N, Marein, The Erhiopian
Empire—Federation and Laws (1955), p. 431. See also the Proclamation of the Entry inte Force of
the Federation of Eritrea with Ethiopia, 11th September, 1952, Proc. No. 124, Neg. Gez., year 12,
no. 1. Article 5(2)(h) of the Constitution of Eritrea of 1952, reproduced in J. Paul and C.
Clapham, Ethiopian Constitutional Development, vol. 1 (1967), p. 376, had provided for inclusion
within the jurisdiction of the Government of Erifrea of the “exploitation of natural resources.”
Section 8 of the Federal Incorporation and Inclusion of the Territory of Eritrea within the
Empire of Ethiopia Order, 1952, Order No. 6, Neg. Gaz., year 12, no. 1, provided that the
Constitutiorr of 1931 together with the Federal Act, federal legislation pursuant thereto and
international treaties, conventions and obligations of the Empire were the supreme law of the
Empire, however, so that Article 130 of the Revised Constitution as part of a revision of
the Constitution of 1931 seems to have superseded Article 5(2)h) of the Constitution of
Eritrea. This conclusion, of course, depends on the assumption that Section 8 of the incorpo-
ration order was itself “constitutional” under the Federal Act.
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The proper interpretation of the language of Article 130 raises numerous diffi-
culties, which have been dealt with elsewhere at some length.? It is not the object
of this “current issue’ to comsider all these difficulties: instead, attention will be
directed to the relevance of Article 130(a) of the Revised Constitution for the
solution of the increasingly frequent conflicts in Ethiopia over a particular kind of
property — sub-surface stone.* Such stone has considerable economic value, and as
it is needed both for public and private development projects, a wise solution to
conflicis over its legal status is of great importance.

Litigation over Stone: The Landowner versus the ITHA v

Most typically litigation over sub-surface stone takes place between the Impen'al
Highway Authority, which requires it in large quantities for its highway construction
and maintenance projects, and the owner of theland from which the stone is taken,
who claims compensation for it. As uncrushed stone, at least in the vicinity of
Addis Ababa, is currently worth about E$4 per cubic meter,® the amounts involved
can be substantial. For many years the THA maintained that when it takes sub-
surface stone from private land it need compensate only for disturbance to the
surface, e.g., the destruction of houses or crops on or near the quarry site. Legal
support for this position was provided by Section 5 (d) of the Highway Authority
Proclamation of 1950, which granted the THA the power to expropriate and required
compensation only for “buildings, crops, vegetation and other fixtures” on land taken
by expropriation.$

This use of Section 5(d) seems in general to have been accepted by the courts,’
even following promulgation of the Revised Constitution which in Article 44 requires
“just compensation’” for all “property” taken by expropriation. The assumption on
the part of all concerned secems to have been that even if sub-surface stone was
owned "by the owner of the surface, compensation for it was barred by the restric-
tive language of the Highway Authority Proclamation.!? With the repeal of this lan-
guage by the Civil Code,”> however, such reasoning can no longer be used. The THA

3. R. Berman, “Natural Resources: State Ownership and Control Based on Article 130 of the
Revised Constitution,” J. Etha, L., vol. 3 (1966), p. 551,

4. “Sub-surface™ is used here to distinguish stone in the ground from stone which has been

extracted from the ground. In some cases such “sub-surface” stone may extend to the surface

itself. Article 130 of the Revised Constitution uses the phrase “sub-soil,” which seems to

mean the same thing.

5. This is the approximate cost 10 the buyer. For other purposes uncrushed stone may be valued
at a diffierent figure. Thus in Taffa Segn v. Highway Authority (Sup. Imp. Ct., Addis Ababa,
1968), J. Eth. L., vol. 5, p. 234, an engineer of the Ministry of Public Works assessed stone
for purposes of expropriation at E$ .60 per cubic meter. Id.,, p. 236.

6. Section 5(d), Highway Authority Proclamation, 1950, Proc. No. 115, Neg. Gaz., year 10, no.
5. The word “fixtures”” was originally translated into Ambaric as “other immovables,” but
significantly the translation was later corrected to read “other man-made immovables.” Corri-
gendum, 1954, Corrigendum MNo. 35, Neg. Ggz., year 14, po. 1 (Ambharic only).

7. An exception is the recent case of Taffa Segn v. Highway Authority, cited above at note 5,
where a division of the Supreme Imperial Court, by way of dicra, stated that Seciion 5(d)
of the Highway Authority Proclamation does not bar compensation for stopme. Id., p. 237.

8. On Section 5(d), see generally H. Dunning, “Expropriation by the Imperial Highway Authority,”

J. Eth. L., vol. 5 (1968), p. 217.

9. Civ. C,, Art, 3347, See Taffa Segn v. nghway Authority, cited above at note 5, p. 237; see also
H.Dunmng, cited above at note 8, p. 221.
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is now bound, like all other government agencies engaged in expropriation, to observe
the dictates of the Civil Code, as well as those of the Revised Constitution. These
clearly require compensation for all private property, so that the question of owner-
ship of sub-surface stone must be squarely faced. In dealing with this question Article

130(a) of the Revised Constitution is the legal provision of greatest relevance.

#
*p

Article 130 (a) of the Revised Constitution

A beginning toward a proper construction of Article 130(a) may be made by
sxamining with care the language used: “The natural resources of, and in the sub-
eoil of the Empire, including those beneath its waters, are State Domain.” On its
face, this language is perhaps susceptible of two readings: first, that naturzl resources
“of ... the Empire,” including those “in the sub-soil,” are State Domain; and
second, that only natural resources “of and in the sub-soil of the Empire” are
State Domain. Although either reading could include sub-surface stone as a natural
resource, it is important to choose between these readings in order to have a clear
idea of the scope and intent of Article 130 (a). The second reading would seem to
be the correct one for a number of reasons.!® First, if off natural resources in the
Empire were State Domain, then all the npation’s land would be included, yet it is
clear from other articles in the Revised Constitution that private ownership of land
is contemplated.!! Article 130(a) appears to be the fruit of a tradition of State
ownership of sub-surface wealth,’? rather than a sudden attempt to nationalize all
natural resources of the Empire. Second, what little preparatory material thefe is
on Article 130 of the Revised Constitution indicates that Article 130 (a) was intended
only to govern natural resources of the sub-soil.’? Finally, the second reading seems

10. It should be noted that the first reading is only made possible by the existence of the first
comrma in Article 130 (a), which may well have been the result of inadvertence.

11.  See, e.g.k,r Rev. Const. Art. 19(d), Art 31(d) and Art. 44, as well as sub-article (d) of Art.
130  itself

12. An important statement of this tradition is found in Article 1 of a “Décret réglementant
Texploitation des mines dans "Empire &’Ethiopie” of April 8, 1928, reproduced in A. Zervos, L'Em-
pire d’Ethiopie (1936), p. 306, which provided that “[t] outes les richesses du sous-sol éthiop-
ien sont des biens nationaux et par conséquent soustraits dela faculté de disposition du propri-
étaire foncier” (““all the riches of the subesoil of Ethiopia are national property and con-
sequently beyond the power of disposition of the landowner™). See also Article 6 of the
“I oi portant réglementation pour larecherche et I'sxploitation des mines dans T'Empire d’6th-
iopie,” reproduced in Zervos at p. 313, although the exact Jegal status of this measure is
not clear, and the preamble to the Proclamation for the Control of Transactions in and
Concerning Gold and Platinum, 1944, Proc. No. 67, Neg. Gaz., year 3, no. 11. Significantly,
the first two measures both stated an exception for building materials or quarries. Article 2 of
the first provided that building materials could be freely disposed of by the owner of the
earth, Zervos, cited above, p. 306, while Article 6 of the second provided that “fl1jes Carridres
sont réputées ne pas &tre séparées de la propriété et de Pexploitation de la surface, elles en
suivent la condition; il ¢n est de méme pour les tourbiéres” (“quarries are deemed not be
separated from the ownership and exploitation of the surface, they are in the same position;
it is the same for peat-bogs™). Id., p. 313. It has been argued on the basis of these ex-
ceptions that a similar exception should be read into Article 130(a) of the Revised Constitu-
tion. Berman, cited above at note 3, pp. 558-561. One could maintain with equal logic,
however, that the failure to reiterate the previously stated exception for gquarries indicates an
intent to abandon it, so that the existence of this earlier exception seems of limited useful-
ness in imterpreting Article 130(a).

13. An early version of Article 130, quoted in part by Berman, cited above at note 3, p. 536,
did not refer to property in the State Dornain, but simply provided for law on the conser-
vation of the Empire’s natural resources and provided that none of these natural resources
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to be the one required by the Amharic of Article 130(a), which statesthat all’
wealth “inside the ground” (“be meretu wust”) belongs to the State.

If it is accepted that Article. 130(a) vests only “sub-soil” ‘matural rescurces in
the State Domain, it remains to be decided whether there is an exception for’ sub-
stirface stone, On the basis of Ethjopian tradition and current practice, one can
safely assume that the language of Article 130(z) covers, e.g., gold and platinurh,,
but to make the same assumption for salt, sand or stone may fly in the face of
both Consequently the question must be approached with care.

The Constitational Alloca‘txon of Wealth

One approach which may be fruitful is to treat Article 130 as the keystone of
a constitutional scheme for the allocation of wealth—for drawing, in Ethdopia, the
“public-private” line insofar as property is concerned. Land clearly falls on the
private side of that line—in an agricultural economy built for generations on private
exploitation. of the land, it could hardly be otherwise without a more sweeping
statement. The State, of course, also can hold rights over land, but generally on
the same basis as a private person,!> Land comprehends the soil, the source of
the crops essential to life. Article 130 (a) seems to put on the other side of this
public-private line, however, all which is the “wealth” in the land—all that which
has value but which is not part of the soil which nourishés crops.!¢ Article 130 (d)y
adds to this “State Domain” certain other kinds of property, such as escheated or
abandoned properties; forests and territorial waters.!” 7

.

could be exploited by non-Ethiopian persons except as authorized by Imperial Law. The latter
provision was later dropped and sub-articles (a) and {d) of the present Article 130 were
added, seemingly in order to isolate certain categories of property and treat them as vested
in the State. The conservation language of the earlier version was apparenfly kept as sub-

N articles (b) and (<) in order to provide for conirol of those matural resources mot vested in
the State. If this is so, it seems clear Article 130(a) should not be read as vesting all
natural resources in the State.

14. For an interesting account of private salt mining in Ethiopia, see Haile Michael Mesghinna,
“Salt Mining in Enderta,” J, Eth. Studies, vol. 4, no. 2 (1966), p. 127,

15. Article 1444 of the Civil Code of 1960 .provides that State property is subject to special
provisions only when it forms part of the State’s “public domain,” as defined by subsequent
articles. Article 19 of the Revised Constitution .refers to what seems to be a distinct cate-
gory of property, the Crown Domain, which by Article 1%(b) is stated to be inaliepable,

16. An echo of the notion that man holds only the surface and what is necessary for his sus-
tenance is found in Article 1209 of the Civil Code: “Ownership of land shall extend below
the surface of the land to the extent necessary for the use of the land.”” (Bmphasis added)
Recently some courts seem to have read Article 1209 as establishing -that owners of the
surface also own the stone below that surface. See, e.g., Taffa Segn v. Highway Authority,
cited above at note 5, p. 238. Unfortunately such judgments fail to consider the relevance of
Article 130 6f the Revised Constitution. If the constitution vests the ownership of sub-surface stone
in the State, Article 1209 cannot alter that vesting, any more than it could alter the vesting
of sub-surface gold in the State by the constitution. See Rev. Const., Art; 122, Ethiopia’s
“supremacy” provision. Nor can Article 1209 be used to show that Parliament places a parti-
cular construction on the constitutional provision, since the article makes no réference to sub-
surface stone. The intent of Article 1209, following Article 667 of the Swiss ‘Civil Code,
seems to be merely to limit the classic notion that land subject to ownership is unlimited in
depth, rather than to deal with particular categories of sub-surface wealth other than land.
See P. Tuor) Le Code Civil Suisse (2nd French ed., 1950) (Deschenaux translation), p. 492.

17.  Article 130(d) presents' some formidable problems of interpretation, which are not treated
here as Article 130(a) seems more dlrecﬂy relevant to the problem-of sub-surface stone. This
is 50 even though Article 130(d) vests in the State Domain “all products of the sub-soil,”
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If this perspective is accepted—that to private persons goes the surface of
the earth to be worked, to be used for crops and animals, but that to the State
goes the wealth found below that surface—is there any. reason to treat sub-surface
stone differently from gold or other *“precious” minerals found below the wr?aoe
of the land? Does its very lack of “preciousness” mean that stone, too comdon
an object to be classed with the treasures of the State, should be treated differ-
ently? Is stone, like soil, so closely associated with the everyday life of the farmer
that it must be placed on the “private” side of our line?

Answenng these questions in a way which at once satisfies logic, common sense
and the pressing development needs of Ethiopia is not an easy task.Stone is of
1mportance in everyday life on the land—farmers can and do use it to build walls
and, in some cases, houses. So, too, could they use gold to make earrings for
their wives. Stone is normally more accessible than gold—but to operate even a
modest quarry may require implements and modes of transport on a scale not
possible for the ordinary farmer.

A look at the practical economic consequences of deciding these questions one
way or the other is no 'more helpful. Stone is vitally important o the State for
highway construction and mainténance, one of the most important of its development
activities. To hold stone excluded by Article 130(a) of “the Revised Constitution and
bence- most often private property for which Article 44 of the Revised Constitu-
tion and the Civil Code require compensation’ would .mean in many areas of s ‘the
Fmpire payment for something heretofore of .little practical economic benefit to most
owners of the land. On the other hand to hold the opposite would mean that
any landowner extracting stone not needed by the State for its projects would
pnonetheless risk prosecution for a penal offense,!® as well as a civil action against
him by the State.’” An entire industry could be disrupted with a substantial adverse
impact on private development. The stone necessary for private construction might
have to be extracted pursuant to agreements similar to the concession agreements
now granted by the State for the exploitation of other forms of sub-surface wealth,
_ 2 cumbersome process at best.

Despite such difficulties, the essentials of a reasonable yet Iogzcal solution in
conformity ‘with the dictates of Article 130(a) can be suggested. As a starting prin-
ciple, it is submitted "that Article 130(a) should be construed to place stone, like
all other subesoil or “non-soil” wealth, in the State Domain—that is, under owner-
ship by the State.?® The language contains no exception. It gives constitutional

an apparenﬂy useless repetition of the principle | stated in Article 130 (a). Article 130 (d) also
‘vests i the State Domain “all forests and all grazmg fands,” although the posmon seemns to have
been taken officially that despite this provision private forests do exist in FEthiopia. See the
Private Forests Conservation Proclamation, 1965, Proc. No. 226, Neg. Gaz., year 24, no. 17,
There are substantial discrepancies between the English and the Amharic versions of Article
130 (d), in particular for the phrase. “‘any person, natural or juridical,” which in the Amhar-
ic is rendered *“any person whe is Ethiopian by creation, or asy legal person on whom

. Ethiopian nationality is conferred by law.”

18. See Pen. C, Art. 650, Art. 646 and Art. 630,

19. Civ. C, Art. 1206,

20. It has been suggested by Berman, cited above at note 3, pp. 552-556, that there can be
private ownershxp, or at least “hrmted rights in property which are eqmva.lent to practical
ownership,” id. p. 555, of property which by virtue of Article 130 is vested in the State
Domain, but so, to hold would deprive the vesting provisions of Article 130 of any real
significance. There seems to be nothing to support Berman’s contention, id. p. 553, that the term
“State Domain” was imported from France—rather it has its roots in Eth:oplas own legal
history, where it seeins for many years to have been used to refer to property owned by the State.
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satas 80 8 pancple on sub-surface wealth of considerable longevity, without wactiug.
_tgthcum:n“on for bulding materials which on occasion had been stated for thy
proaple. Maat importantly, Article 130 scems to reflect a broad distinction betweer
rghts oa the surface of the land, which private persons may hold in order 1o deryve
thar bvebhood, and nights on the wealth found below that surfacc Whether =
cows”™ of not, stone in many ways is cconomically a more important “natyraf
resource than many minerals with more alluring names about which no question
woukd anse

If this principle 1s accepted, then it is suggested further that certain adjustmeng
ocught to he made in order to accommodate the needs of development. The Stae
can anmst that as stone is in the State Domain no compensation need be paid for
n when 1t is wken for projects of intcrest to the State, except of course compensa.
uon for distarbance to the surface. But at the same time, easy access 10 needed
stope ought to be permitted (0 persons who require it for private development.
This might be done by legislation providing that all owners of the surface are
“Jegal oconcessionaires™ of the stone found below the surface, Such owners would
be paroculady deserving of protection against uncompensated takings of sub-surface
stoane where they have begun to quarry the stone themselves on a commercal
tams. A provision for payment to the State of a special fee upon exploitation of
deposits of sub-surface stone, or at least payment when such exploitation is commer-
aal and exceeds a certain scale, would serve as a practical reminder of the para-
mouncy of the State in its sub-surface domain.?!

Conclusion

Artcle 130 of the Revised Constitution introduced into Ethiopian constitutional
law important new principles on State ownership and control of natural resources,
but ones that call for interpretation on a number of points. One of these is the
scope of Article 130 (a). Tt seems clear that this sub-article vests only sub-surface
aatural resources in the State, rather than all natural resources of the Empire, bun
it does not appear to include an exception for any form of sub-surface wealth
soch as stonc. The most important practical implication of this conclusion, at least
at present, is that government agencies like the Imperial Highway Authority which
take stone from beneath private land need pay nothing for the stone itself. 1t is
owned by the State in the first place, so that there is no “expropriation.” Nonethe-
bess, it is suggested that in order to avoid an adverse effect on private devel-
opment the State should allow private persons to have easy access to that sub-sur-
face stone which is not required for projects in which the State has a direct interest.

21. Yo pomit private exploitation of the sub-surface property of the State is a practice long re-
cogmred in Ethiopia. 1o the concession agreement of December 25, 1899, between Menchk
I1 and G. W. Lane, for example, Lane was by Article | given permission “to scarch for gold, sitver
and anything else that can be got out of the carth in the world of the Beni Changoul country
for four years.,” but it was also provided that the inhabitants of the ares “will oot be
stopped from extracting the gold, as they have done hitherto.” Zervos, cited above at pote
¢ 306,
z.llvlzinm under the lialians sub-surface building materials apparently were considersd owned
by the State and subject to concessions where exploited commercially. See the “Ordmamento
fondiario ¢ regolamento per la sua applicazione” for the Colony of Eritrea, 1926, Bulletino
Uficale no. 13 (supplement), in particular Article 45 of the regulations. Articke 2 of the
orbaence provided protection for the rights of the local population oo the land ouly »
coaformity with “ancient local customs.™
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