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The following are twelve cases decided by the Supreme Imperial and the High
Courts of Ethiopia. The Ambharic judgmen:t is official and always precedes the
English. it ijs jmportant te¢ note that in those cases beard before mixed benches
of both Ethiopian and foreigm judges, two separate opinions are written, ong in
Ambaric and one in English, These opinions are not translations of one another,
but are independent judgments based vpon common agreement among the judges
as to the principles and final outcome of the case
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SUPREME IMPERIAL COURT

Dir. 2

Judges:
Afenepus Kitaw Yitateku
Blaita Bekele Habte Michael
Ate Tadesse Tekle Giorgis

TSGIE HABTE SELLASSIE EY AL. v. SENAYIT

Civili Appeal No. 635/56

Fifiation - Child born out of wedlock - Possession of Storns - Acknowledement of porern-
ity - Admizsibility of acrion - Relationship of Civil Code fo prior customary law - Clvfl Code
Ares. 748, 771, 773, 774, 796 and 3343,

An appeal frem an opder of the High Couwrt which allowed respondest to prove hex
gtatue as the child of the deceased, born out of wedlock, from whose estates she wishsy to

Held: Order affimped.

i. The filiaton of a child bomm before the coming mto offect of the Civil Code ix
govemad by cosiomary  law,

2. According to customary law, the possession of the statos of a child may be proved
by any means of evidence,

This case involves a child born out of wedlock,

The respondent, Woz. Senayit, on Hedar 12 1956 E.C. {November 21,
1963 G.C.), instituted this case, a suit for succession, in the High Court
as File No. 11656, claiming that she was the lawful heir of Germame Wonda-
frash.

The present appellants denfed that Woz. Senayit was the daughter of
Ato Wondafrash. They therefore contended that she was not his heir. Further-
maore they argeed that under Article 773 of the Civil Code an action of a
child to claim its status may not be instituted except with the permission of
a court,

In an order given on Yekatit 11 1956 E.C. (February 18, 1964 G.C),
the High Court allowed the action, and on the basis of Article 771 permitted
Woz. Senayit to prove her status as Ato Wondafrash’s child.

The appeal is on the above order,
The main ground of appeal js that the order of the High Court, based
on Article 771 permitting Woz. Semayit to prove that she was acknowledged
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by her father by mesns of witnesses, was a viclation of Article 748 which
provides that the scknowledgment of patermity shall be of no effect unless it
is made in writing. 'We shall first give our opinion with respect to the argu-
ment that the action of a child to claim s stains may not be instituted
except with the permission of the court. We shall then pass on to the other
argumnent based on Article 748 of the Cede.

The question of whether a2 court should permit a c<hild to institute an
action to claim states under Article 773(1) is meither difficult nor controversial,
Eifficulty arises in cases falling under Article 774 where there is another
filliation resulting from the child's record of birth,

Article 773 (2) allows a court to grant permission if presumptions or
cirgcumstantial evidence resulting from facts which are constant and sufficient-
Iy clear so justify. After the action is instituted, a court starts to inves-
tigate the claim, Although 1t is not clear from the record what exactly the
High Court did, we are of the opinion that what it did was to permit the
action oo the basis of what appeared to it to be sufficient presumption or
evidencs resulting from the facts. We affrm the High Court judgment on this
point, and pass on to the second guestion.

A child born out of wedlock acqguires a legal hond with its father:
1. By being adopted (Article 796, Civii Code); or

2. By Weing acknowledged willingly by its father; or

3. By a judicial declaration of its paternity.

The first two present no problems. Difficult and controversial problems
arise with respect to judicial declaration of paternity.

We are not concerned in this case with judicial declaration of paternity,
The case is simply an attempt to prove that Ato Germame willingly acknow-
ledged the paternity of Woz. Senayit. The appellants have contended that the
High Court order, based on Article 771, permitting Woz. Senayit to prove
filiation by witnesses js a violation of Article T48.

First of all, however, it is cssentia]l to determine whether the case is
governed by customary rules of the Civil Code of 1960,

Woz. Sensyit's date of birth and the date on which it is alieged that
Ate Germame acknowledged paternity of Woz. Senayit, are both well before
the promulgation of the Civit Code of 1960,

According to Ariicle 3348 of the Civil Code, this case, should therefore,
be decided under customary rules. Thus, the Civil Code provisions regarding
the form of acknowledgment of children should not e cited for purposes of
this case. However, one must point out that the meanings of Article 748 and
773(2) remain to be elucidated In future cases involving them,

We have said that this case should be decided under customary rules which
existed before the Civit Code of 1960, The respondent is simply requesting
the court to allow her to prove that according to customary riles, Ato
Germame had acknowledged her as a child by baving done evervthing =
father does to bis child. We are of the opinion that she should be allowed
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to prove by the testimony of relatives and other witnesses that Atoe Germame
had accepted her as a child and had dooe everythiog a father does to a
child, and that she had been so treated by relatives.

For the above reasons, the appeal is rejected and the case remanded to
the High Court.

Megabit {4, 1956 (March 23, 1964).
A copy of this judgment shall be sent to the High Court,
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SUPREME IMPERIAL COURT

Judges:
Vice Afenegus Matias Helete Work
Dr. GianCarlo Polera
Ato Berhe Seknar

MOHAMMED ABUISSA v. PUBLIC PROSECUTOR

Criminal Appeal No. 6/58

Pena! law - Confession - Homicide < Art. 533 Pen. C.
On appeal from a judement of the High Court santencing acctised to death.
Held; Seattemce reversed and  modified,

1. On a charge for homicide W the first degree, the Prosecution is duty boond to
prove crueity, dge,\wamorany utharbasemuﬁveonthepartﬂfthe acoused,
particolarly where mitgating circumstanoes exist I favour of the accused.

2. Where the Prosecution faills to discharge this obligation and absent any other suffi-
cient evidence agamst an accused except his confession, then any comfession which & credible
and trustworthy is given greater weight

A, Where an sccused of his own frec will admits baving committed an offence and
his confession iz credible and trustworthy, it s improper to accept parts of his confession
unfavourable to him znd regject these favourable to him.

The Appellant, Mohammed Abuisse, was charged with homicide under
Art. 5231) of the Penal Code and semtenced to death by a majorfty of the

judges in the High Court of Akordat. He is pow appealing from the sentence
of the Court.

In the October 1, 1965 session of the Supreme Imperial Court, the

Appellant’s attorney argued his case In detail on the besis of a two page
Memorandum of Appeal.

Hiz argoments were as follows:-
There was not even one eve-witness who testified that he saw my client
stab the deceased to death. The unfortunate mcident was a result of gambling,

and not of any previous quarrel. Although my client has willingly confessed
to the crime he is the only witness to the killing.

If an accused willingly admits having commitied an offence, then the
admission must be accepted as a whole. It is illegal to accept parts of the

admission which are uafavourable to the accused and reject those favourable
to him.
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Immediately after committing the crime, the appellant gave himsslf up to
the police and explained his reasons for the killing,

Therefore, he does not deserve the death penalty imposed om him by the
majority of the judges in the High Court.

Moreover, since the incident was suddeniy caused as a result of gambling,
Appellant should mot have been charged and sentenced under Art. 322D of
the Pengl Code. The proper provision of the law was Arnt. 523,

We therefere request the Supreme Court to render a proper judgment.
The Public Prosecutor replied as follows:

In support of the charges against thc Appellant, we produced seven wit-
pesses and four decumentary evidence, The Appellant had said he had ooe
defenrce witness. However, he was not produced. Judgment was rendered upon
the closing of the Appellant's case and omn the request of the advocate.

Although the Appeliant admits stabbing the deceased to death, he alleges
that the decessed beat him first. However, he has produced no evidence in
support of this allegation, Instant examination of the Appellant did not dis-
¢close any signs of beating.

The Prosecutor requested the Supreme Imperial Court to affirm the High
Court’s judgment since, he said, it had decided the case after due consideration
of the facts.

After examining the case we learnt that the Appellant has admitted stabhb-
ing the deceased once on the chest, thus killing him. In his conofession, the
Appellant gave the cause of the incident. He recounted that om the date in
question he collected ten dollars from the deceazed after beating him in gambl-
ing. The deceased asked the Appellant to give him back his money. The
Appellant refused to do so wherenpon the deceased beat the Appellent with
a gtick, Consequently, the Appellant stabbed the deceased to death with a
knife.

Thers was no eye-witness who saw the killing. Moreover, immediately
afier the stabbing, the Appellant freely gave himself up to the police and
supplied them with the reasons of the Killing, He hag not changed his word
Ever since.

There was no evidence produced by the Appellant’s attorney in support
of the allepation that the Appellant stabbed the decsased to death only after
the latter had beaten him first. Although the Appellant was immediately
examined there were no signs of bearing,

Where there are no eye-witnesses to testify killing, or where there is not suffic-
jent evidenee or witnesses against an accused, and where mitigating circum-
stances exist as in the present case, the burdem is on the prosecution to
prove cruelty, grudge, vengeance or other base motive on the part of the
accused.

Wkere the Prosecutor fails to discharge this obligation and in the absence
of other sufficiest evidence against an accused except his confession, then the
conlession is given greater weight.
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We accept the argument of the Appellant that it is improper to accept
parts of his confession unfavourable to him and reject those favourable to
him. We have found the confession of the Appellant credible and trustworthy.

On the date of the incident the Appellant won ten dollars from the
deceased by gambling; the deceased asked the Appellant to give him back
his money and was met with refusal. Wherenpon he beat the Appellant with
a stick, Here we have to point out that since the deceased was the one
who lost his money by gambling, it is clear that he was the one who had
reason to start the fight

There is no evidence of a previous quarrel between the AppeHan{ and
the deceased but that they were in fact Ffroeads.

The cause of the unfortunate incident was the guarrel arising from the
gambling.

For the above reasens we find the Appellant guilty under Art. 323. We
therefore sentence him to twenty years imprisonment to start runming from
the date of his arrest.

Judgment delivered on Tekemt 4, 1958 (October 14, 1965 G.C)), in the presence
of both parties. A copy of this judgment shall be sent to the High Court.
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SUPREME IMPERIAL COURT
Asmara

Judges:
¥ice Afencgus Matias Helete Work
Kegn, Tesfn Giorgis Gebre Tensae
Ato Berhe Seluar

TSEGAYE GEBRE MEDHIN v. PUBLIC PROSECUTOR

Criminal Appeal No. 32/58

Peral low - Homivide - Penol Codle Art, 52271) (a).
Exeenuatimg circumsiances - Arg, 134, Per. O, - Provocalion - “Cooling™  rime - Ari, 524,
Pen. C,

On appeat from a judgment of the High Court semitencing the accused to 20 years
Enpriscnment.
Feld: Sentence modified,

1. A zare of provocation existe only immediately after the provocalive satemenl or
comduct was said or done.

2, Provocation s not a defence w0 a charge under Art. 5322 il the cooling time had
passed.

The Appellant was charged in the High Court of Asmara with the pre-
meditated murder of Ato Belay Kassa, under Art 522 (1} (a) of the Penal
Code of Ethiopia. He was convicted and sentenced to 20 years imprisonment.
This iz an appeal against the sentence of the High Court.

The Public Prosesutor aiso appeals Against the sentence. The prosecutor
contends that althoupgh the High Court carefully examined the caze, which was
supporied by sufficient prosecution evidence, it committed an error of law in
imposing on the defendant a sentence of only 20 years imprisonment. The
prosecutor’s appeal was filed in the Supreme Imperial Court as Criminal
Appeal Mo, 32/58.

Since the appeals of the parties revolve around similar jssues, we have
slowed the arguments 1o be heard jointly., Similacly, we give the [ollowing
Judgment with respect to both appeals.

Cu Jamuary 10, 1966, the appellant, through his advocate, basing his
arguments o the Memorandom of Appeal of January 3, 1966, admitted the
charge, but submitted that the act was not punishable for the following rea-
sOms -
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1. Deceased took $1.00 and a lottery ticket from the appellant and
refused to return them:

2. Decoased insulted appellant;
3. AppeHant acted upon the deceased’s coming close to his house,

The advocate prayed that appellant be acquoitted under Article 74 of
the Penal Code since he acted in self-defence.

Alternatively, the advocate prayed that he should be convicted under
Article 524, and the sentence assessed with regard to the extenuating circum-
stances of Article 79 (a),

The Public Prosecutor submiited his arguments as follows: Deceased
insulted aceused at about 4 pm. in the afternoon. Accused reported the
matter to the police. However, prefermng forve to law, he started looking
for deceased, found him walking alone and unarmed, and killed him by stabb-
ing him with a knife which he was carrying. These facts which are not
denied by the appellant, were proved in the High Coust,

The High Court examined ten prosecution witnesses and four defence
withesses, gave more weight to the prosecution witnesses and convicted the
accused. The Court, howewver, sentenced the accused only to 20 years imprison-
ment. Tee High Court commitied an error of law in mitigating the sentence,
because a person coavicted under Article 522 must be sentenced either to
death or life imprisonment in the absence of mitjgating circumstances,

From the record of the case, it is clear that the deceased and the accused

quarrelled at 4 p.m. and that the deceased spoke wery rude words to the
socased.

The Appellant reported the matter to the police on the same day. How-
ever, instead of being confent with a legal remedy, he went home, armed
himself with a sharp and pointed knife, locked for and found the deceased
alone and unarmed at about 9 p.m. in the evening, and killed him by stabb-
ing him cruelly with the knife. The knife was examined in this Court.

It is difficult w0 accept the argement of the advocate of the appellant
that the Iatter had acted uwnder gross provocation becanse the deceased: (1)
had taken a dollar and a lottery ticket from the appellznt; (2) had spoken
very mude words to the appellant; (3) the appellant found the deceased near
the former’s house; and (4 that although the appellant and the deceased had
guarrelled around 4 p.m., the appeliant had not cooled dewn even at 9 p.m.
Consequently, he must he acguoitied under Article 74,

The argument is unacceptable for the following reascons:

i. Although the deceased was the cause of the guarrel at 4 p.m., the
appellant must have cooled down dumng the period following the
quarrel because he ceported the matier o the police;

2. It bhas been proved by the testimony of Prosecution Witness No. 4
that the dollar which appellant alleges to have been taken by the
deceased was retumed to him. Also, it is interesting to note that
the lottery ticket in guestion has a value of only fificen cents (0.151

3. Frovocation may be sald to exist immediately following a quarrel,
but not five hours after the guarrel, as in this case.
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4. When the appellant attacked the deceased with a knife, the deceased
was completely wndefended; in fact, the deceased prayed the appellant
1o spare him.

5. As to the argument that the appellant found the deceased near his
house, it must be pointed ocut that the house was near a pathway
which the deceassd was passing through, The appellant lay in walt
and killed the deceased, In these oprcumstances, there was no state of
self delence,

6. After the first gquarrel the appellant went home for the purpose of
arming himself with a kpife and a stick; honoted for and found the
deceased completely unarmed and killed the deceased by plunging the
knife into hig chest in disrepard of the deceased’s plea for mercy.

It is clear that the appellent’s jaws and teeth were imjured on the day
in question. The appellant alleges that be was injured by the deceased where-
as the Public Prosecutor alleges that the appellant was injured by Prosecution
Witnese NWo. 4. The record does not contain any evidence concerning this point,

On the day in questdon Prosecution Witness No. 4 did bhis best to
reconcile the deceased and the appellant. He even paid the one dollar alleged
to have been taken from the appellant by the deceased.

For the above reasoms, the Appellant’s plea for acquittal vnder Article
74 and his alternative plea for convietion usder Article 524 are unacceptable.

The above arguments of the Appellant would have been accepied if the
Appellant had acted in defending himself against a dangerous attack by the
deceased or if the crime had been committed immediately after the first quarrel,
under gross provocation caused by the alleged insult.

For the above reasons the appeal is dismissed. The appeal of the Public
prosecutor is allowed and the semtence of the High Court accordingly varied,

A death sentence should have been imposed on the appellant since he
was convieted of the offence with whick he was charged.

However, considering the fact that a state of quarrel did not exist be-
tween the deceased and the appellant, and that the quarrel on the day in
question was started by the deceased; taking into account the circumstances
of the case and on the basis of Article 184 of the Penal Code of Ethiopia,

the appellant is sentenced to 25 years imprisonment, to be calculated from
the day of his arrest.

Given on this 29th day of January 1966 in the presence of both parties.
A copy of this Judgment shall be sent to the High Court.
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SUPREME IMPERIAL COURT

Div. 4

Judges:
Vice Afenegus Tebebu Beyene
Ato Woldehana Gebre Kidan
Blata Demessie Workagegmehu

YOHANES KIDANE AND AZA) WOLDE SEMAET WOLDE MARIAM
v. ATO BERHANU WOLDE (GIORGIS

Civil Appeal No. 143057

Contractual Obliations - Comract of Joan - Formaion of the Coniract = Evidence - Deceit -
Proof af Deceit = Civil Code Ares. 1696, 1704, 2006,

On appeal from an Order of the High Cour? rejecting appellant’s request to inlroduce
witnesses to prove that, purswant to a written contract of loan concluded between the
parties, the Full sum was not paid to them.

Held: Bigh Court Order reversed.

1. Whers & written conttact of loan s concluded before a2 municipal registrar of
cantracts, the homrower may subscgoenily introduce (he registrar and the witmesses to the
contract to prove that he has oot reecived (he sum of money leaned in full when he signed
the contract.

2. Art, 206 does not prohibit the introduciion of witnesses t0 prove deceit which led
to the signing of a contract of loan by 2 borrowér without having first received the sum in
Question.

The respondent instituted a suit with the High Court under a civil file
Mo. 143057 against the appellants on the ground that, when the first defendant
borrowed 56,400, he entered into an obligation to hand over as security
the title-deed of the second defendant, the repistration number of which was
11861, and the document evidencing his ownership of a petrol filling station,
the registration number of which was 149; that he (the respondent) paid the
money; and that they handed the title deed over to him but pot the doecu-
ment evidencing his ownership of the petrolfilling station.

The defendants have, in their statement of defence, contended that it
was true, that they signed for a contract of loan of $9,400; that the plain-
il after paying only 32,000 agreed to pay the remainder when the coniract
was registered in the Municipality; that when they signed the comtract in
the Municipality, the vegistrar asked him (the plaintiffy to pay the money
but that he promised to pay after seeing the land given as security since he
bad not seen it; that the payment was postponed for the nexr day; that he
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then instituted proceedings against them; that the registrar of the Municipality
and the witnesses attesting to the contract may testify as to the fact that he

departed stating that he would pay the remaining sum of money after seeing
the land.

On the basis of the cootention of the defendants, the Court examined
the letter of the Municipality dated Meskerem 7, 1957 and its supplements.
Then the defendants asked for witnesses to be summoned and give their
testimony. But since the plaintif objected to the introduction of oral evidence
in addition to written evidence, the Court accepted the contention of the
plaintiff and ruled that withesses may not be heard.

The defendants have lodged this appeal on the ground that it was im-
proper to over-rule their reguest for the witnesses attesting to the contract to
testify that the sum of money was not paid and the respondent contended
that the ruling shovld be affirmed, since it was legal

As we have examined the letter from the Municipality and its supple-
ments, the letter states that: “The contract having been submitted and the
lender, the borrower and the witnesses having signed the contract, the bor-
rowers stated that they had received previously only $2,000 and that
the rtemainder should be given to them. But since the lender stated that he
would not give the remainder before he had seen the security, they verbally
agreed to receive the money on the next day after seeing the land. On the
next day Ato Bithanu returned alone and asked to be given the contract.
Fitawrari Yohannes alss came and verbally stated that they disagreed on the
matter and the contract should not be delivered to the plaintiff. Since both
parties then submitted their petitions the Municipality did not confirm the
contract and it was simply left in the file” Among the writings sent as
supplements to the letter are found petitions repeatedly written to the Munici-
pality by the respondent stating that he was denied to take the written cont-
ract. If so, this indicates that the contract is incomplete and does not indicate
that the money was paid; that the conmiract was registered in the repistry of
contracts in the Municipality, and that the delivery of the written contract
between the parties has taken place. If it had been a complete contract, the
respondent wonld have bad no reasen to submit petitions to the Municipality
authorities stating that he was denied the delivery of the contract, and file a
suit before the date of first payment was due.

Under Act. 2006 of the Civil Code it is stated that if a contention
arises with respect to the words contained in a written contract signed by
both parties through mutua! agreement, a ruling may be made only by tender-
ing an oath to the party who avails himself of the words contained in the
written confract, and not by hearing the testimony of witnesses. For example,
if the defendants admitted that they signed for a contract of lean of $6400
but alleged that the principal they took was only $2000 and that the remain-
der was an interest, it would be impossible to have witoesses heard oo the
question of intarest except to tender am oath to the lender,

But the contention which has been submitted io us is different from this.
The coniention is based on the allegations that they entered into a contract for
a loan of money; that they signed in the presence of the regmistrar of the
Municipatity; that the lender stated that he would deliver the money after
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secing the land; that the contract was therefore left with the registrar of the
Municipality for a night, and that the lender immediately filed a suit against them
without delivering the money to them. Thizs contsution has been confirmed
by the letter sent from the Municipality .

L'nder Arts. 1696 and 1704 of the Civil Code it is stated that if a con-
tract is effected through deceit it would be invalid. And if it is alleged that
deceit has been committed, it may be proved through witnesses. When stating
this we do not mean that witnesses may always be heard whenever a conten-
tion arises out of an allegation that one signed becanse of deceit. It is only
when it is clear that one would not have entered into a contract had he
known of the deceitful act before signing the comtract, In the example we
have given above, if the parties signed stating that they borrowed $6,400, if each
took a copy of the contract, and if they state that the lender through deceit made
them sign for a pdacipal to which the interest was added, they could not
prove this through witnesses since they had signed knowingly and voluntarily.
The appellants allege that they went to the Municipality; that the lender pretend-
ed he had the sum of money; that both parties and the witnesses signed;
that when he was asked to deliver the exact sum, he departed devising an
excuse that he had to see the land given as a security; and that he then
filed & suit against theme. If this is true, since it is clear that they would
not have signed had they known that he had not bad the money, and since
the lemer sent from the Municipality indicates to that effect, it is necessary
that the facts should be ascertained through the testimony of the attesting
witnesses and the registrar of contracts in the Municipality.

Therefore, having reversed the order of the High Court that the wit-
nesses may not be heard, we have decided that the facts must be ascertained
through the testimony of witnesses mentioned above,

The respondent must, on recgiving receipt, pay the appellants the conrt
fees they paid. The parties must bear their respective expenses.

Tir 28, 1958
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SUPREME IMPERTAL COURT
Asmara

Judpes:
Atc Haile Aman
Dr, Gian-Carlo Polera
Ato Berhe Sekuar

ABESE LEBELEW v. MOHAMMED ABDURHAMAN

Civil Appeal No. 75/53

Conrractunl Obligations - Contracy of guaramtee - Guargnice given on g promizsory note -
Arts, T66-768 and 823(3) Cem. C., Art. 1934{2} Civ. C.

In the High Court appellant-guarantor held jointly lable with principal debtor in an
ex-parte judgment. On appeal o0 the eround that the gnarantes was gimple and thus that
there was no joint Habdty,

Held: Iudgment Affirmed.

1. According to the law, a party should seek remedy in the courl of first instance if
felt aggrieved by the ooparts Judgent,

2. A supraniee given o0 A Dromissory node i joint guaraniee under Art. T6B{i) Com. C.

Since this date was fixed for judgment, »e render the following Judgment
after examining the High Court opinion in File No. 35/58, Megabit 3, 1958
(March 12, 1966 G.C.), and the grounds of appeal.

JUDGMENT

‘When this case was first imstituted in the High Court as Civil Case No.
35/58, the respondent, Ato Mohammed Abdurahman, was the plaintiff. The
defendants were Ate Gitit Lemma, defendant No.l, and Ato Abebe Lebelew,
the present appellant, defendant Mo, 2

The facts of the case are as follows: Defendant MNo. 1 had signed a
promissory note for 39,600 (MNine thousand six hundred dollars} payable within
a fixed perdod of time which defendant Mo. 2 guaranteed. Thus defendant Mo, 1
is a principal debtor while defendant No. 2 is a gusrantor.

Subsequently a sum of only 3,000 {Three thousand dollars) was paid to
the creditor. He consequently sued deltor and creditor together in the High
Couvrt, claiming that they were jointy liable for the remaining sum of § 6,600
{5ix thousand six hundred dollars} with interest and costs.

The defendants zppeared in the High Court and requested the Court to
ediourn the hearing so that they could settle their differences psivately. Accord-
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ingly, the heaning was adjourned, On the date set for hearing, defendants
failed to appear, although they had fafled to effect a compromise with the
plaintiff. The High Court, in its session of Mepabit 3, 1958 (Mach 12,
1966 G.C.} accepted the promissory note submitted by the plaintff and entered
judgment against the defendants in their absence, in accordance with the
provisions of Articles 825, 768 and 790 of the Commercial Code. The defend-
ants were held jointly Lable to the sum of 3 §,663 (Six thousand six hundred
and sixty three dollars) claimed by the plaintiff 2nd interest at 9% per annum
from the date of maturity of the debt, untgl its payment i full. The defend-
ants were alse ordered to pay the plaintiff 30 {(Bfty dollars) costs, and court
fees according to recsipis.

Defendant No. 2, the guarantor is the present appellant. In his memoran-
dum of appeal, filed on Megabit 28, 1938 {Aprl 6 [966 G.C), appellant’s
advocate inctuded the following points:

(1) Appellant signed the promissory note as a guarantor when defendant
Moo 1 bought a trock and =z trailer from the respondent. This canmot be
denicd.

{2y Appellant undertook to be the puarantor of defendant Mol because
defendant No.l bound himself, by a written agreement, to deposit the
registration (title deed) book with the respondent so that defendant Neo.l
eould not sell the truck and the trailer before the debt was pad in full
The instrument evidencing this agreement was also deposited with the
respondent.

{3} Howewver, defendant No. 1 sold the trailer with the comsent of the
respondent, but withoot a similar consent from the appellant, Therefore,
the goarantee should be null and void because debtor and creditor have
acted in violation of thelr obligations.

{(4) Ewven if the coort is of the opinien that the guarantee should nmot be
noll and  wvoid, this is a2 simple guaranfee whereby, on the basis of
Art. 1934(2), the guarantor may not be required, to pay the debt befors
the principal debtor fails to discharge hizs oblipations. Therclore, the
judgment of the High Court should be quashed,

The advocate for the respondent inclnded the foHowing arguments in his
reply filed on Miazia 12, 1958 {April 20, 1966 G.C.):

(1} Defendant ™No. 1 sold the trailer with the consent of the appellant
and not with the consent of the respondent. Appellant and defendant
No. 1 were together when the procesds of the sale, a sum of $3,000 was
paid to the respondent.

Morgover, the trailer was sold before the institmtion of suit on the
nnpaid debt, The respomdent has not assumed any obligation alleged by
the appellant and, therefore, the arpumentz of the appeilant are onfounded.
{2} Since the guaraniee undertzken by the appellant iz not 2 simple
guarantee, Article 1934(2) of the Civil Code does not apply.

{3} The relevant articles are Articles 766, 768 and 825(3) of the Comrmer-
cfal Code, and Adicle 1933(1) of the Civil Code.

(4) Whereas, cases concerning promissory notes and other similar matters
are poverned basically by Article 284 of the Civil Procedure Code; whereas
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this case was not instituted in the court of first instance, and whereas
appeals may not generally be taken on such matters, the judgment of
the High Court should be affirmed and the case dismissed with costs.

Opinion of the Comrt

1. When the principal debtor and the guaranter, the present appellant,
were sued in the High Court, they requested the High Court to adjourn the
bearing so that they could settle their differences privately; but they did not
deny the claims of the plaintff

2. A date of hearing was fixed so that they could, if possible, setile
their differences in the meantime and inform the Court as to the outcome,
at the date of hearing. At the date of hearing, they were also expected to
file 2 statement of defence, should they fail to reach an apreement. Their
failure to appear in Court on the date fixed for the hearing may be taken
as an admission of the claims of the plaintif,

3. If defendants had felt aggrieved by the ex-parte judgment rendered by
the High Court against them, they should have, in accordance with the law,
sought remedy in the Court of first instance.

4. Even before this Court the appellant merely contends orally that the
guarantee muost be qull and void since the respondent had breached hiz obliga-
tiens, without submitting any written evidence in support of his contention.

3. 1In short, the appellant may not now avail hmself of the right which
he failed to uwse im the lower Court,

6. The puarantee undertaken by the appellant is not the type of guaran-
tee contemplated by Article 1934(2) of the Civi} Code. Therefore, the guarantse
based arguments of the appellant do not support him.

WHEREAS

{z) a guarantee given on a promissory noie is governed by Articles 766-
768 and 825{3) of the Commercial Code; and

(b} as provided by these articles, the obligations of the principal debtor
and the pearantor are equal and indivisible as a result of which the
creditor could demand the debtor or the creditor or both to  dis-
charge the debt fully;

{c} particularly by virtue of Article 768(1) of the Commercial Code, a
guarantor is bound to pay the debt in the same manner as the principal
debtor, there are no grounds which would free the guarantor from
payment of the debt. We, therefore, affirm the High Conrt judgment
and dismiss the appeal

The appellant shall pay the respondent Fth. $50 costs.
A copy of this fudgment shall be sent to the High Court.

Delivered in open Court on this 10th day of Genbot, 1958 (May 18,
1966 G.C) in the Supreme Imperial Court, in the presence of both parties.
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SUPREME IMPERIAL COURT

Div. 1
Judpes:
Afenegus Ketaw Yitareku
Ato Woldehana Gebre Kidan
Ato Tadesse Tekle Giorgis

NEGESTIE FENTAYE v. SAHLE MARIAM MENGESHA ET AL.
Civil Appeal No. 67658

Successipns - Willy - Vadidity of wndated kolograph or publls wills - Application af 1960 Clvil
Code to pre-Code sitwetion - Civil Code Argy BET, 938, 939, 3355,

On appeal from the decision of the High Court, denying the appellant’s contention that
a will it of no effect becauss it was undated amd that thersfore the appellant 35 entitled
to part of the succession,

Held: Decizion affirmed.

1. The requiremment of dated wills figures in the Civil Code of 1960, Wills made
prior to the Civil Code am not governed by the Civil Code provisions and arc salid if
they satisy the fequitcoemts of pre-Codes Taw (Art, 3355,

2. Where a testator had oot recognized a persom as his child during his life time
the appointment of another person a5 a legatee by universal title does not imply tacit
dishersion within the meaning of Art. 939 of the Civil Code.

This case concerns the succession of Woz, Bafena.

Mengesha and Fantaye were born to Woz. Bafena; both of them died
before their mother.

Sahle Mariam, Beferdu and Emebet were horn to Mengesha; Bekele was
born to Fantaye. The appellant alleges that she is the daughter of Fentaye
and that she has established her status as Fantaye's davghter in a2 court action
against Fantaye's patermal rclatives.

The respondents reject the allegations of the appellant that she is Fantaye’s
daughter and submit that Woz Bafena, their grandmother, did not acknowledge
her. The appellant admits that she was born out of wedlock,

Woz, Bafena had made a will om her death, The will provides that her
succession would devolve upon Sahle Manam, Beferdu, Emebet, and Fantaye's
sont, Bekele,

The will in part provides: ™...If a person other than ome of my four
children claims a share as my child, the four children shall contest the claim
jointly. Anyone who refuses to contest the said claim shall be entitled to
35.00 and two kunnas of beans, and nothing else. The rest shall belong to
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the remaining children. IF the new claimant wins his case, he shall be entitled
only to flve arms length of land.” .

The advocate for the appellant submits the following c¢ontentions: the
will is of no effect since it is not dated. The appellant iz not hound by the
will since it refers to a male claimant. The appellant should not be disinher-
ited in the absence of any fault on her part. The will must be invalidated
under Article 938 ard 939 since it does not mention the name of the appeHant:

As to the first comtention: Article 887 (1) of the Chvil Code of 1960
provides that a will shall be of no effect if it does not show the day, the
moath and the year on which it was made. This is, however, without prejud-
ice to the discretion given to the court under Sub-Article' (2) of the same.

The Civil Code of 1960 does not operate retroactively. It was proved
by the testimony of the witnesses that the will in question was drawn up on
July 18, 1959, A will drawn up prior to the coming into force of the Code
in accordance with the Iaw in effect then, shall remain valid, by wvirtue of
Art. 3355(a).

In our pre-Code law there is nd provision which states that an undated
will per se is of no effect, Such a will s valid in the absence of any fraudu-
lent act. The argument of-the advocate for the appellant on the question of
date is unacceptable. '

As to the arpument that the words .. If the new claimant wins the
case, he shall be entitled only to five arms length of land™, do not apply to a femalc
claimant, the court thinks that those words were clearly meant to ioclude a
female claimant. Moreover, sentences constructed with masculine subjects usually
include feminine suljects as well. The advocate's contention is therefore jnadmis-
sible. ,

The <ontentions that the appellapt may not be disinherited without any
fault on her part and that the will must be declared of no effect since the
testator failed to mention the appellant’s name therein, do not bave proper
basis. This js not a question of disinheriting a person on the ground of fault.
The deceased acknowledged only the four grandchildren born in wedlock,
(which she cals her children) and made a will to the effect that her succes-
sion would deveolve upen them. The fact the the deceased did not make any
testamentary provision in favour of 2 child that claims to have been born out of
legitimate wedlock and was not acknowledged, either by the Father or the
family, may not subject the will to invalidation.

Since Woz. Bafena did not acknowledge the appeilant, it is erroneous
to contend that she was tacitly disinherited.

Moreover, the testator expressly provided that she did not have children
other than the fowr grandchildren, and forbade in very strong terms their
acknowledgment of any other claimants, Therefore, the argument of the advocate
along this line iz not well founded.

For all these reasons, the judgment of the High Court is affirmed, and
the appeal dismissed.

Tekent- 10, 1959,
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SUPEEME IMPERIAL COURT
Asmara

Judges:
-Dr. Gastano Latila
Armatch Tefleri Wolde Michael
Grazmateh Yohannes Aman

ARAYA AMDE MICHAEL v, KAHSAY GEBRE TENSAE

Civil Appeal No. 104/58
Civil Code - Evidence in refation to writtem comtracts = Civil Code dres. 3008, 2006,

On appez] from the order of the High Ceurt recognizing respondent’s payment of pare
of the debt on the basis of oral evidence; although the debt arcse from a contract of loan
in which a sigoed bill of exchange was handed over to the lender.

Held: Dexxsion reversad,
1. Under Arts, 2005, 2006 Civ.C., it iz prohibited to introduce oral evidenos in matiers

of written agreements. The payment of 3 sum loamed pursuanmt to a written contract of
foan may only be proved by producing documents such as 2 receipt.

After hearing the case that was brought on appeal, gave the following judgment.

Ate Kahsay Gebretinsar borrowsd 3660 (six-hundred and sixty dollars)
from Ato Araya Amdemichazl, On the 3l1st of March 1964, he {Ato Kahsay)
entered into an obligation to retwm the money, and signed 2 Bill of Exchange
which he handed to the lznder. This fact iz admitted by both the parties.

Because the debtor {or borrower) did not return the money according to
the agreement, the lender, in order to get his money back properly, brought
a suit against the defendant [sic] in court.

In the High Court, Ato Kahsay Gebretinsae alleged that out of the
money he borrowed, he paid back $200 (two hundred dollars); he praved the
courl te allow him to prove his allegation by a witness; the court allowed
the introduction of oral evidence. The witness testified in his (Ato Kahsay's)
favour. On the basis of the testimony of the witness, the court accepted that
the 3200 were returned, and ordered that Ato Kahsay pay the remaining F460
and the court fees.

When this judgment was given, Ato Araya Amdemichasel appealed to the
Supreme Court. He stated that the reason for his appeal is that “the High
Court pgave an erroneons decision in that it allowed my opponent to prove
that he returned part of the loan given under a Bill of Exchange by the
introduction of oral evidence, which is prohibited by law.”

The respondent argues that since I proved that I paid back $200" the
decision of the High Court should be affirmed.
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ARAYA AMDE MICHAEL v. KAHSAY GEBRE TEMSAE

The important issue is whether or not the law allows ong who bomowed
money under a Bill of Exchange to introduce oral evidence to prove that he
paid back all or part of his debt. Article 7753) of the Commercial Code
provides:

“If one who borrows money under a Bill of Exchenge returns his
debt partially, mention of the payment shall be made on the bill and
he should require that a receipt be given to him".

Although thizs law does not have a direct bearing on the case, it makes it clear
that one who borrows money by signing a Bill of Exchange has the right,
when he partially pays back the debt, to réquire that mention of the payment
be made on the bill and that 2 receipt showing that he made payment
be given to him.

Since this law does not tell vs of any other way by which we can settle
the matter of repayment, we find it necessary to refer to the Civil Code in
order to determine the question of proof,

Since the laws relevant to matters of proof are found in the Civil Code,
it should be considersd {or accepted) that a situation of a Bill of Exchange
is treated under the Civil code as “written agreement” or "written document.”
The relevant provisions are therefore Articles 2005 - 2006 of the Civil Code
According to these provisions it is prohibited to Introduce oral evidence in
matters of writtem agreement. Thercfore, it seems that the High Court erred
in deciding that the debt is partly paid by hearing & witness, while the lender
who is holding the Bill of Exchange, said that he did not receive any, Henes,
we should accept the appeal.

FOR THIS REASOXN, after examining the appeal made by Afo Araya
Amdemichael of the High Court's decision given onr the 16th Sene 1958 (Fils
No. 132/58) we give the following judgment:

We accept the appeal and reverse the decision of the High Court. We
order that Ato Kahsay Gebretinsae pay to his opponent 3660 and interest
of 9% starting from the 3ist of March 1964 until he finishes paying back
hiz debi.

We affirm the High Court’s decision as regards the payment of court
fees. Besides, we order that Ato Kahsay Gebretinsae pay 550 to his opponent
for losses incurred in this level

This judgment was given at Asmara on the 22nd of Hedar 1935,
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SUPREME IMFPERIAL COURT
Asmara

Judges:
Vice Afenegus Tebebu Beyene
Ato Haile Aman
Kegn. Tesfagiorgis Gebre Tensac

SOCIETA NATIONAL TRANSPORT GONDEAND BROTHERS ET AL
v. ATO SEYUM MESGENA

Civil Appeal No. 10838

Confraciua! obligations - Sate of land - Right of preference - Civil Code - Ares. 330 and 391
and Order Ne. 27 of 1962 - Probatory valie of oral evidence - Chvil Code - Art, 1723 - Purchare
in good faith - Civil Code - Art. 1816 - Registration® bad faith - Civil Code - Ari. 1644,

Agency - scope of power - Civil Code - Art. 2190,

On appeal from a judgment of the High Court holding that a contrect for the sale
of land roncluded between the first and second appellants iz contrary to law, there being
a valid contract concluded between the first appellant and the respondent in an anction for
the sale of the same land.

Held: Judgment reversed.

1. By virtue of Art. 1723 of the Civil Code, a cootrast for the zale of immovables
hat o be in writing, and by virme of Art. 1721 of the Civil Code, preliminary coniracts
must be in the Formm presoribed in respect of final contrasts.

2. By virue of Art. 4 of Order No. 27 of 1962, the cbligations imposcd on foreigners
under Art. 399 and 391 of the Civil Codé¢ ars pot imposed oo foreigners in Eritrea,

3. By virtue of Art. 1644* of the Civil Code, bad faith is fmelevant on the gquestion
of validity of registration.
4, By virtue of Art. 2190 of the Civit Code, a principal has the pewer to either

retify or repudiate the act (acts) of his agent when the latter acts oulside the scope of
his power,

Three appeals have been lodged sgainst the judgment and orders of
the High Court in the first instance, in Civil Case No. 54/58, and after com-
solidating the three appeals, we have rendersd the following judgment.

This case concerns the sale of a plot of land, 2,469 square kilometers
in area, and the houses on it. The plot of land is situated io the town of
Asmara, Danks! Road, in frent of Griyakos Bisada, and surrounded by plots
belonging to Shakafartit, Ato Seyoum Mesgena, and the Municipality of Asmara.
The plot of land and the houses on it formerly belonged to the first appel-
lant, the Gondrand Brothers Company. The owner wanted to sell its property,
and its agent, Signor Silviyou Margorini, sold it to Signor Santo Fuleta
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for $26,000, in an informal agreement on June 4, 1964, After teceiving 20,000,
the agent requested the principal headquarters im Italy to empowet him to
register the agreement of sale with the Public Notary. The requesied power
of Attorney was received by the agent afier it was authenticated by the
Ethiopian Embassy in Rome on Nowv, 21, 1984, The first buyer then made
another agreement of sale with his brother Signor Petro Fuyleta, the present
second appellant, and on August 21, 1963, the apreement was coocluded in
front of Public Notary, Dr. Tewodro MNaztazi.

The present respondent, Ate Seyoum Mesgens, brought action in the
High Court, under File No. 54/38, against the first and the second appellants
requesting the cancellation of the contract of sale mentioned above., The.state-
ment of claim submitted to the High Court reads in relevant part a3 follows:-

“The first defendant. having decided to sell this very plot of land by
auction, had invited several bidders to submit the price at which they might
buy, and I had become one of the bidders. The bidders, Signor Santa Fuleta
offersd 523,000, Signor Petro Fuleta and one other Signor Plant Silviyvou
offered $25,000: but | offered 326,000. The agent assured me through Advocate
Manti that the land wondd be sold to me as the highest bidder. Nevertheless,
I did not get any written assurances, Om 28 November 1965, 1 wrote a letter
inquiring about the sale of the land. I received a letter dated 28 December
1965 the contents of which were that the property was sold to Signor Petro
Fuleta. T learnt further that the contract was registered with the Public Notary.

The defendant is morally and legally obliged to sell the land to me
because T had made the highest bid. It has contravened Articlss 390 and 391
of the Ethiopian Civil Code, which give a right of preference to Ethiopians,
by selling the iand in question to Signor Fetro Fuleta. Moreover, the agent
who was empowered to sell the plot of land to Sigonor Samto Fuleta, had
sold 1t to Signor Petro Fuleta, thus acting outside the scope of his powers.
The Public Notary should pot have allowed the contract of sale to be regist-
gred with Bim. It was concleded without any auwthorization from the owner,
and therefore, was null and void. As I had made the highest bid, and the
plot of land i4 adjacent to that of mine, I bave the right of preference. For
the above reasons, the coatract of sale between the Gondrand Brothers wnd
Company, and Signor Peiro Fuleta, concluded on August 21 1965 must be declared
null and void, and the sale of property registered in my nams

The statement of defence sobmitted by the first defendant contains the
following:- “There was no agreement to scll the plot of land to the plainGff
{the respondent) and therefore, the plaintiffi does not have any right in this
plot of land. The argument that in the FEritrean Tekluy Ghizat, Ethiopians
have right of prefersence over foreigners as far as immovable property is com-
cerned is without any legal basis and is inadmissible. It seems that the plain-
tiff did not have a look at Order MNo. 27 of 1962, which terminated the
Federal Status of Eritrea. According to Article 4 of this Order, all rights
concerning the acguisition of tramsfer of immovable property by Ethiopians
or foreigners shall remain in full force. As our agent did not kmow the
plaintiff, the written offer submitted by him would aot amount to a contract
of sale. The statement made by ocur advocate was just a common business
practice and would net give any right to the plaintiff. The person who would
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be appropriate to challenge Signor Silviyou Margarini’s autherization is Signor
Santo Fuleta. He had requested that the property which be would like to
buy be registered in Signor Petro Fuleta’s name. As the plaintiff does not
have any cause of actiom, the suit must be dismissed with costs.”

In his statement of defence, the second defendant said that he was in
apreement with the staternent of defence submitted by the first defendant and
requested that it be considered as if it were in his statement of defence.
He added that under Article 1386 to 1401 of the Civil Code, a person who
wishes to exercise his right of recovery pmst declare his intention within two
months from the day when he knew of the tramsfer of the immovable, but
that the plaistif had brought suit one year after. In conclusion, he stated
that since plaintif’s claim was not supported legally and factually, it must
be dismissed with ocosts.

The plaintiff replied to the statements of defence of the two defendants.
He clarified what had been included in his statement of claim. He added
that Article 4 of Order No. 27 of 1962 concerns only rights acquired before
Movember 15, 1962 (Hedar 6, 1955) and, therefore, would not have any
relevance to the case at bar. He also requested the court to be allowed to
introduce advocate Lorenzo Manti to testify for him so that his case would
be clear to the court.

The defendants submitted in writing that under the laws governing the
sale of immovables, oral evidence would not be allowed to challenge a written
contract. In addition, the second defendant arpued that pursmant to Article
1816 of the Civil Code, his right in the property purchased in good faith
must not be affected.

The court allowed advocate Lorenzo Manti to testify under oath. His
statement was as follows: “I was the advocate of the defendant Company in
another case, The plaintiff came to my office and said that he was interested
in the plot of land and the houses on it which the Gondrand Brothers Comp-
any was planning to sell, and requested me to find out the price for which
the company was prepared to sell I talked to the director, Margorini, about
it and he told me that the sale would be made by a private auction. He
also told me that Ate Seyoum could buy it ¥ he made the highest bid. I
then passed this information to the plaintiff. The plaintiff then became one
of the bidders. Thereafter, he requested me to get him information about
the results of the auction and I asked the Director. The Director told me
that three bidders were present and among them it was Ato Seyourn who
had made the highest bid, and that the property would be sold to him. I
passed this Information to the plaintiff.”

The plaintiff had also reguested that Signor Planti Silviven be allowed
to testify, and on the Court’s permission Signor Silviyou made the following
statement: “I asked the first defendant in a letter about the sale of
the property in question, because I intended to buy the house; T live in it
on lease. The Director of the Gondrand Brothers Company informed me that
the Company had intended to sell its property by a private auction and I
offered $25,000 for it. At that time, [ was Signor Petro Fuleta’s partner, and
it was on behalf of the two of us that I made the offer. OQur partnership has
ended because of subsequent disagreement. Now, I am plaintifi’s partner.
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I have not received any reply from the defendant Company for the written
offer 1 made.”

The first defendant bad requested that his agent Signor Siviyou Margor-
ini be alowed to testify for him and the request was granted. In his state-
ment, Signor Silviyou said: “J am the Director of the defendant Company.
Signor Santo Fuleta has talked to my predecessor about the sale of the plot
of land in question. I had also promised to sell it to him. I had instructions
from the principal office to give him priority. In June 1964, I promised 1o
sell the property to bim and I received $20,000 as part of the purchase price.
I think that #t was in Movember of the same year, that we concluded an
agreement before the Public Notary and [ received the remaining sum of
36,000, Petro Fuleta, brother of Santo Fuleta, was living in this same house
on lease and had made major improvements on it. In the earlier promise
of sale, Sante Fuleta had reserved for himself the right to buy the property
in question for himsel or for any other person. Thus, although I was auwth-
crized to sell the propetty to Santo Fuleta, I actually sold it to Petro Fuleta
pursuant io ihe promise of same made earlier. When our attorney, Signor
Mante asked why we would not sell the house by private auction, 1 told him
that we had already promised to sell it to Santo Fuleta. Subsequently, other
persons, including the plaintiff, had offered in wnting to buy the property
in question by auction.”

After both parties had closed their arguments, the High Cowrt gave the
following  judpment.

The first defendant had received offers in writing from bidders for the
2,465 square meters of plot of land and the houses on it

Cme of the bidders offered $23,000, another 325000 and the plaintiff
$26,000. However, the agent of the defendant violated the procedure set down
for avction and, exceeding the power given to him by the defendant Company,
made the sale to the second defendant who had made the least bid, The
defendant had argued that he did not make any agreement to sell by auction,
The fact that the defendant’s agent received written offers and that the defandant
admitted that the plaintff was the winner in the auction, according to the
frst witness produced by the plaintiff, and that the sale was made to one of
the persons who took part in the bid and who made the least bid, reveal
that therse was sale by auction. The contract of sale concluded between the
agent and the person with whom he was not authorized to comclude such a
contraet is contrary to the law; and the public notary, Dr. Naztazi did act
contrary to the rules and regulations poverning persons of his profession,
because he allowed a contract of sale to be concluded where a persom not
pentoitted to buy was a pady to it. The plaintff had invoked Arts. 390 and
321 of the Civil Code, arguing that immovables must be sold to Ethiopians
in preference to nationals of otber states. Under this law, preference must be
given to an Ethiopian even if the tramsaction in question was an auction,
and several bidders made equal bids. In this case, the plajntif was not allowed
to buy even though he had made the highest bid.™”

Judgment was entered in favour of the plaintiff,
When the plaintiff, Ato Seyoumn Mesgena, went to the registration office
and requested that the immovable property in question be registered in his name
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pursuant ta the Court’s orders, he was told that the property was mortgaged by
Petro Fulets when he borrowed $40,000 from the Commercial Bank of Ethiopia,
and 35 a result nothing could be done for him. Then the plaint#f prayed the Court
for an additional order on Hamle 20, 1958, arguing thai pursnant to Article
3086 of the Civil Code the debt incumbers the property and not its owner
and, therefore, ownership must be transferred to him.

The court accepted the plaintiff®s prayer and held that purswant to Article
3086 of the Civil Code, any loan agsinst mortagage of an immovable concerns
the mortgaged property and not its owner and, therefore, such a situation
may not restrict the transfer of the property. The debt always follows the
immovable. This, however, cannct bar the right of the ilender, the Com-
mercial Bavk,

For this reason, the Court ordered that, pursuant to its previous judg-
ment and order, the property mortgaged under mortgage contract No. 6367,
36013 with its encumbrance be transferred to Ato Seyoum Mesgena, the judg-
ment creditor. The Court further ordered that the sum deposited by Ato
Seyoum Mesgena, 326,000, remain with the Court till the right of the bank
was ascertained, and be paid to the bank when the court so ordered.

Appeals were filed by the first and the second appellants on the judgment
of Hamle 9, 1958, and by the the third appellant, on the order of Hamle
20, 1958. The most important points covered in each appeal are as under:

The 1st appellant’s grounds of appeal: “Under Article 1723 of the Civil
Code, 2 contract of sale of an immovable property shall be in writing, In
sccordance with Article 1721 of the Civit Code, preliminary contracts shall be
made in the form prescribed in respect of final contracts. The High Court
did not refer to these laws in its judgment. Even though there was no sale
by auction the primary contract, which the respondent referred to a3 sale by
auction, should have been in writing. What he offered in writing amounts
to only a mere offer by one party and since I did not express my intention
in writing, I should not be bound by it. The property was registered in the
name of the Compeny, and Signor Silviyou Margorioi was not authorized to
sell the property by auction. The agent received the power to seil to another
person after the date when the respondent zlleged to have concluded a contract
of sale by auction. Since the respondent’s apgreement was dome with an un-
authorized person, it should therefore be of no effect.

The fact that the agent sold to Signor Petro whbereas he was amthorized
to sell to Signor Saote could be contested only by me, the ownper, and not
by anyone else. The sale made by the ageot has been ratified by me. Since
the decision that the contract made by the two parties would be invalid at
the request of a third party, is unreasonable, the High Court’s decision should
be reversed and our contract, declared valid”

The secomd appellant's grounds of appeal: “The High Court’s decision is
contrary to the provisions of Articles 1721 to 1723, 1727 and 2877 of the
Civil Code. Its decision that a contract was concluded between the two parties
based on the statements of two witnesses was wrong. In addition, the Court did not
consider my rights by virtue of good faith under Arts. 1808-1817 of the Civil
Code, My worthy opponent also admits that I bought it in good faith. More-
over, under Article 1644 of the Civil Code, it is clear that once a contract
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is tegistered, it would not be invalidated. In such a case the person to whom
the registration is prejudicial may claim demages, The registration would not
nopetheless, be without any value,

1 have also stated that I had constructed buildings worth several thousand
dollars over the plot of land, depending on the fact that I was the Jegal
owner, and morigaged it to the Commercial Bank for 540,000, The reason
why I did this was 1o show that the principle specified under Ardcle 1817
must be met; but the Hish Court did not decide on it. The court based its
decision on Aris. 390 and 391 of the Civil Code, The interpretation given by
the Court is conmtrary to what is provided under Art. 4 of Order No. 27 of
1962, and it must be reconsidered. In summary, since the decision of the
High Counrt was unjust, it should be reversed and the property I acquired
pursnant to a valid contract and registered jn my pame be wvalid.”

The third appellant’s grounds of appeal: “Signor Petro Fuleta has borrow-
ed from us a sum of Eth. 340,000 against mortgage of the property in gues-
tion. Before the property was mortgaged to us, we had zssurances from the
chief of the Land Adroinistration Office that the property was not affected by
rights of any third party and that the property belonged to the debtor. The
mortgage was also registered in the Land Repistration Office under File No.
636736013, on Dec. 7, 1965, Therefore, the decision of the Court in effect
releasing Signor Petro from obligations he has assumed by allowing the en-
cumbered property to be tramsferred to Ato Seyoum Mesgena, should be revers-
ed.”

The respondent has given answer to each of the above appeals.
To the first two appeals the respondent’s answer was as follows: -

“Mo contract of the type emvisaged by Art. 1723 exists in this case. I
am simply arguing that [ have acquired rights of ownership over the immov-
able in question by making the highest bid iz a private auction conducted
by the fust appellant. I have not asked for a declaration that there is a
valid contract of sale. What I have requested is that the property which was
registered in the name of another person be registered in my name. The
appellants are wroog in invoking the gbove laws. The argument of the first
appellant that Sigror Silviyou Margorini did not have the power to conclude the
contract of sale was not raised in the lower court, and under Art. 329 of
the Civil Procedure this new argument should not be raised now. On the other
hand, the fact that on June 4, 1964 Siguor 5. Margonini concluded a contract
of sale of an immovable property with Signor Sarto Fuleta and received a
sum of 320,000 reveals that the agent had power to sell the immovable proper-
ty, to transfer its ownership and to receive the purchase pijce. Moreover,
the first appellant’s contention that it would not be possible to contest the
sale of the property to a person not authorized to buy ft is wrong and I
insist that the contract is irremediable. In addition, since the contract was
not attested by twe witnesses pursnant to Art. 1727(2) of the Civil Code, it
would be of no effect.

There is no need o disprove Signor Petro Fuletas allegation that he
bought the property in good faith because, the fact that he was not in good
faith covld be determined from the statements of the witmesses in the High
Court,
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The submission thet the High Court’s interpretation of Arts, 390 and 391
of the Civil Code are confrary to Art. 4 of Order 27 of 1962 is wrong. This
is so because in the opinion of the Court, there js nothing on Arts. 390
and 391 of the Civil Code”

In addition, the respondent, in his application submitied for judgment,
stated that since the first appellant had wiliogly sold his property to him in
an auction pursuant to Arts. 2403 to 2407 of the Civil Code, and since he
had made the highest bid, the judgment of the High Court should be affirmed
and the appeals dismissed with cosis.

The wnswer to the third appellant: *“Pursuant to Art. 320 of the Civil
Procedure Code, the persons who could file appeals agsinst the final decision
of a court are the plaintiff or the defendant, who had been parties to the
suit. Since the Commercial Bank of Ethiopia was not a party te the suit in
the High Court, it has no tight to appeal against the decision of the High
Court, The appellant shonld have filed the opposition to the judpment of
the High Court in time pursuant to Arts, 358 and 359, but it did not exercise
that right in time, and must not now be permitted to exercise it. The appel-
lant has also erred in its interpretation of the Civil Code and the appea! must
be dismissed with costs™

The written arguments submitted by the appellants and the respondent to
the High Cowmxt and to this court are many; but the main points have been
as outlined above. Our opinion is as follows.

The case between the first oppellant and the respomdent: The appellant
denied the respondent’s contention that there was any notice by the fiest appel-
lant to eell its immovable property by private auction, and that out of the
competitors he made the highest bid and consequently the ssle should not be
made to another person, The appellant argued that there is no written evidence
to prove the notice of the auchion, or to prove that a contract of sale had
subsequently been concluded with the respondent, What was available was
the statement of Advocate Lorenzo Manit. The respondent never got a promise
of sale from the owner itself. He simply alleges that he heard of the promiss
from gomeons. When the respondent asked in writing about the results of his
offer, the answer he received was that the property was sold to Signor Petro Fuleta.

The Ethiopian Civil Code does not cover sale by “private™ auction. The
provisions of the Civil Code invoked by the respondent, Arts, 2403 to 2407,
are applicable only to sale by auction made in public. In such a case, the
contract of sale 18 deemed to be concluded by the suction which the sefler
or the auctioneer makes of the things (Art. 2403). The respondent cannot avail
himself of these Articles becanse there is nothing which indicates that the sale
in question was concluded as explained above,

Art. 1688 of the Civil Code reads as under;

Sale by aoction

“{1) Whosecever offers a thing for sale by auction shall be desmed to
make a declaration of intention and not an offer.

) In such a case, the contract shall be completed only where the
thing is kiocked down wpon the last bid being made.”
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The respondent might have a good cause of action pursuant to the wording
of the above Article had he giver an answer in writing to the respondent’s
written inguiry of the rtesults of the auction, to the effect that it was the
appellant who had made the bighest bid, However, the written answer pgiven
to the respondent wag that the property had been sold to another person. If
the respondent’s contention that he was told through someone that the proper-
ty would be sold to him is held adeguate, then it amounts to revocation of
the written agreement by oral evidence, and this seems to the courlt improper.

Moreover, as was pointed out by the appellant, 2 contract of sale of
immovebles should be in writing (Art.1723). Unless it is made jn writing it
15 of no effect (Art. 2877} Prcliminary contracts shall be in the form pres-
cribed in respect of final contracts {Art. 1721} Thers was no promise of
sale or coniract of sale in writing between the two parties, and therefore,
respoadent’s claim is oot basad on law.

In addition, the oral evidence allowed by the High Court is not proper
under the law, Even # it is assumed that the contract concluded is wvalid,
the apent Signor Silviyon Margorini did not have power to dispose of
the property to the respondent at the time of the alleged promise of sale.
The authorization derived from the appellant was to sell to a specified persoa,
namely to Signor Santo Fuleta, and was not a general power to sell to aoy
person. If the owner of the property has not given any power to the agent
to dispose of the propecty, or unless he later on ratifies the zet of his agent, how is
it possible for s to compel him to accept the fransaction in question? It will be
contrary to the provisions of Aris. 2190-2191, if we decide against the appellanot
when he specifically states that he would not ratify the acts of his agent.

The case between the second appellont and the defendant: Just like the
first appellant, the second appellant denied that there was any sale of a plot
of land and buildings to the respondent. In rddition, he argued that he should
be protected because he had bought the property in good faith. He further
argued that even if he was not in good faith, he would be liable only to
pay damages, and the contract of sale would not be cancelled once the proper-
ty was registered in the approprniate documents in his name.

In an answer fo the abowve, the respondent contestcd that the appellant
was not in good faith whem he bought the property. At the auction, he
offered 525000, but the respondent offered $26,000. The fact that he concluded
the contract in secret would reveal that he was not in good faith.

If the allepation of the respondent that the appellant bonght the property
while the respondsnt was ready to buy it afier making the hiphest bid in an
auction were true, there would be bad faith. But in this case, we need not
bother te inquire into the existence of good faith, because, even if there was
bad faith, the registered contract would not be without any value under Art.
#1644 of the Civil Code. This Article provides:-

* The providons of the Civil Code on registration are not in force wvet. See Civ. C.
Art. 33631,
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“Had Faith

{13 The had faith of the persen who has requested the registration or
required the right to which the registration relates, shall not affect
the validity of the registration.

{2) In such case, the person to whom the registration is prejudicial
may claim damages by proving in a clear manner the bad faith of
the defendant.™

Therefore, since bad faith would not affect the registration of the con-
tract, it would be of no importance at this stage to determine whether or not
there was bad faith.

The further arguments of the respondent that the agent sold the property
fo a person other than the one authorized to buy, and that the contract of
sale was not attested to by witmesses is not accepted by this court on the
ground that such argements could only have come from the Gondrand Brothers
or from Signor Santo. The act has been ratified, and they have not contested
the agents acting beyond his powers,

The contention of the respondent that Arts. 3%0 and 391 of the Cil
Code would give a right of preference to him has been attacked by the
appeltants. They argued that the Articles invoked would have no relevance for
this case, or else their nights under Art. 4 of Order Ne.o 271962 would be
prejudiced. But the respondent pointed out that this Order governed only rights
up to Hidar 6, 1955, and this case did not come under it. The respondent
also arpued that the appellants were under moral and legel obligation to give
priority to the Ethiopians where all bidders made equal offers.

Since this law has relevance not ooly to this ease but also to other
similar cases that may agse hereafter, we thought iL necessary to consider all
of its provisions. Articles 390 and 391 of the Civil Code read as follows.

“Art. 390 - Restriction regarding ownership of immovable property.

1. Principle. Mo foreigner may own immovable properly
situate in Ethiopia except in accordance with an Imperial
Order.

Art. 391 - Dudy to selfi.

Any foreigner who is found to own immovable propeny
in good faith but does oot hold such immovable pre-
perty in accordance with an Imperial Order, issued under
Art, 39 shall be required by the competent authority
to dispose of such immovable property to an Ethiopian
within & period of six months.

It has been weli known and precticed all over the country that no for-
eigner may own immovable property except in accordance with Impersal Order.

However, Art. 4 Opder No. 27 of 1962 which terminates the Federal status of
Eritrea provides as follows:

“All rights, inclading the rights to own and dispose of real propecty,
exemptions, concessions and privileges of whatsoever pature herstofore
granted, conferred or acquired within Eritrea, whether by law, order,
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confract or otherwise, and whether granted or conferred upon or ac:qmred
by Ethiopian or foml,gn persoas, whether natural or legal, shall remain
in full force and effect™

When we examine this Imperial Order, we find that the obligations imposed
on foreipners under Arts, 390 and 391 of the Civil Code are oot imposed on
foreigners in Eritrea

The respondent’s argument that the Imperisl Order concerns only tights
acquired up to Hidar & [955 and not righis as in the present case would
have been true if the Imperial Order stated somethiog other than “all rights,
including the rights to own and dispose of real property, shall remain I full
force and effect.™. I it said, for instance, that “immovable property acquired
beretofore would wot be affected or taken,” it would have been possible to
interpret # to mean that forsigners would not be required to sell their im-
movable propecty sequired before Hidar 6, but that they would oot be permit-
ted to purchase and sell the same after 1955 The law specificaily says that
the gight to own and dispose of mmovable property shall remain in {uli
force and effect. It is therefore difficult to cestrictively interpret the Order
a5 covering only rights acquired before Hidar 6, 1935,

When we examine the expression 'rights acquired heretofore™ under the
Order, we find that it affirms the rights and benefits of foreigners in Eritrea
contained under Articles & and 7 of the Federal Proclamation, No. 124/1945,
Under Article 7, we find the following:

-..The Federal povemment aod Ertrea shall snsure that all the people
living in FEritrea, without any regard to the race, ¢olour, religion or sex
of persons, enjoy fundamental riphts and Fberty including the following™.

UFnder Sub. Artfc), it is provided that no person would be deprived of
his property or contractual right except in accordance with the law and upoa
pavment of compensation.

During the Federation, no distinction was made between Ethiopians and
foreigners as far as the owning and disposing of immovables were concermed
because of the rights conferred under the above Proclamation. When the
Federation was terminated and unfty effected, Order Neo. 271955 preserved
the rights which were enioyed by foreigners. Thus, the Order unequivocally
gives foreigners living in Eritrea the right 1o own and dispese of immovables
just like Ethiopians and withoui any restrections.

The alleged moral obligation due from the Ist apd 2ad defendants.

The respondent’s conmtention that the appellants had acted contrary to law
and morality by not allowing him, the Ethiopian, to buy the property in
question has appearsd quitc often in the respondent’s statement of claim as
well as in the opinion of the High Court. The legal aspects of this conten-
tion have been examined in detail above. The moral aspects are treated below,

One must aot lock at a dispute from one aogle only: one must look at
it from two angles. The owner, whe is an Italien, i3 said to bave viclated his
moral obligations by sefling his land and house to apother Italian who was
carTying on trade in it, instead of selling it to an Fthiopian whe made the
highest bid. On the other hand, let us suppose that there are two Ethiopians
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living in Ttaly. Ompe of them owns land with 2 bouse on i#t. The other lives
in this house on Jease carrying on trade. Let us assume that the owner
wishes to szell his property. The Ethiopian offers $25000 and a neighbor, an
Halian, offers $26,000. If the Ethiopian owner sells his land 1o the person
who owns property in that vicinity, while the Ethiopian buyer is ready to
buy it for 326,000, the trade of the Etfhiopian would be disrupted and he
would find himself in a difficult situation. In such a case, wouldn't the Fthio-
pian seller feel a guilty conscience if he 30ld the property to the foreipner?
In the same way, if the first defendant had sold fus property to Ato Syonm
Mesgena, in preference to a fellow-Ttalian, Signor Petro Fuleta, who was
cccupying the house and carrying on trade in it, was ready to buy it at the
price offered by Ato Seyoum, would we have said that his act wounld be
morally justifiable? It is natural thai one usnally gives priority to his descend-
ants and ascendants and then to his relatives and countrymen. One is therefore
not to be blamed for giving priority to one’s countrymen regarding the purch-
ase of ome’s private property.

The contention between the third appellant and the respondent.

The respondent has argved that the 3rd appellant’s contention that the
decision of the High Court was wrong since jt affected the property mortgap-
ed, must fail because the appellant was not a party to the suit in the lower
court.

We hold that the 3rd appellant should have spplied to the High Court
when it discovered that the decision of the case to which it was not a party
affected its right. {Art. 320, 358 and 360 of the Civil Procadure Code). For
this reason, we dismiss the sppeal of the third appellant.

THEREFORE, we hold by majority that:

1. The decision of the High Court, that the ¢ontract of sale concerning
the 2,469 square meters plot of iznd and the houses on it, concluded between
ist and 2nd appellants in front of the Public Motary and registersd is invalid,
is not based on the law. The order of the court is hereby reversed and the
contract between the 15t and 2Znd appellants held valid.

2. The appeal sebmitted by the 3rd appellant is without merit. The
appeal is therefore, dismissed.

3. We reserve judgment concerming costs until such 2 time as the 1st
and 2pd defendants submit details of the expenses they have incurred in both
courts and the respondent, the expense he incurred as a result of the appeal
lodged by the 3rd appellant.

A copy of this judgment shall be sent to the High Court for execution,

Given on this, Tahsas 14, 1959, in open court, in the presence of the parties
concerned.
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HIGH COURT
Addis Abaha, Comm. Div.

Judges:
Mr. Stevenson
Captain Evassu Gebre Hawariat
Blatta Yishak Tefer:

ELENI NIKITA v. SAVERIO MARTIRADONNA

Civil Caze MNo. 7155

KFien on movables n Jeased estate - Effect of o fudgment on a preexisting right of lien

Waiver of right of camceflation - Position of unsecured creditors - Priority e have claims
covered.

Validioy of reservation on a sold movable,

On intervention by three differcnt porsoms 2l the stage of execution of a Supreme Court
decision that all properties of the judgrnent debtor be given to the jodpment creditor in
satizfaction of the judgment debdt.

Held: That (he judgment creditor should have all the properties of the judpment debtor
cxcept those movables in the estate of the first mlervening party and the car sold by one
of the mterveming companies with rescrvation,

t. A judgment prevision capnet affect a pre-existing right of lien on the movables
in leased estate.

2. ANl unsecured creditors are on equal footing, and the judgment creditor who takes
the first step by way of cxécution has his claims coversd first.

This judgment determines issues that have been raised by way of interven-
tign at the stage of execution.

Final judgment in determination of the original dispute was given on
appeal by the Supreme Court on 17/2/1956 in favour of the plaintff. Woiz.
Eleni Mikita, for an amount of Eth. 21,510. The defendant, Saverio Martira-
donna, had by then left Ethiopia for the U.5. A., and the judgment provides
that the plaintiff shall be given in ownership all the properties left by the
defendant in this country in satisfaction of the judgment debt.

That provision in the judgment has caused the intervention at the stage
of execution by three different parties.

The estate of V.J. Vellissario, by the administrator of the estate, John
Vellissario, had leased to the defendant, now judgment debtor, a warehouse in
which he was carrying on his trade as a glasscuiter and glazier. The admin-
istrator of the estate claims a lien for arrears of rent om machines &nd tools
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used by the judgment debtor in his trade and on all other movables left by
him on the premises.

As regards machinery and tools used by the judgment debtor in his trade,
which he was carrying on in the warchouse, the estate of V.1 Vellissario has
a lien on such movables under Article 2924 of the Civil Code. The provision
in the judgment, to which the estate is not a party, cannot deprive the
estate of a pre-existing right of lien for wnpaid remt, or affect that right at
all. Nor can the Supreme Court have mecant to deprive the estate of its
right. The Court was quite unaware of jts existence.

But the right of the estate is not restricted to a lien on machinery and
tocls only.

The plaintiff, now judgment creditor, had in this case obtained by order
of Court the attachment of all movables left by the judgment debtor in the
warchouse. The attachment has been affected by way of the locking up of
all the movables, after inventory had been taken, in the warchouse. Thus the
estate has been unable to make any use of the premises or lease the ware-
house to others. By her action the judgment creditor has obtained the exclu-
sive use of the premises for the purpose of the attachment. Coustructively
she is the lessee, basically upon the terms of the contract of lease entered
into by the judgment debtor. She is of couss free to pay the contractual
rent in consideration of her use of the premises. But it is clear that she
does not want to pay any rent voluntarily, But then, the estate cannot be
denied to have satisfaction for rent on all movables attached in the warehouse
itrespective of their uses, and not only on machines and tools.

The precise extent of the estate’s right of lien is set out in the judg-
ment in the case brought by the administrator of the estate of V.J. Vellissario
for all arrears of rent. This is contained in High Court Civil File No. 221/36.

The judgment creditor can, in satisfaction of the judgment in her favour,
have a right only to payment of the surplus of the proceeds of the sale by
public avction of the attached movables which does not go to cover the claim
of the estate of V.. Vellissario for cent,

Yupgo-Bthiopian Import Export Co. Ltd., and Mitchell Cotts & Co. (Ethio-
pia) Ltd,, are both judgment creditors of the judgment deitor in the presemt
case. They have recoversd judgments against him for the price of goods seld
and delivered in High Court files Nos. 346/56 and 336/35, respectively,

The advocate representing both companies in Court for the purpose of
the intervention has waived the original claim that the companies had, accord-
ing to the execution rules, to pricrity on the propecties in issue. But he
maintains that the companies have a lien on the goods for payment of the
price.

The companies” clzim to have a lien on the goods has no foundation
in law. The fact that it may be possible still to indentify the goods has no
relevance in this conmection. The Court pow does not have to consider any
right to restitntion of the goods the companies might have had, had they
obtained cancellation of the goods the companies might have bad, they obtained
cancellation of the contracts of sale. By suing and obtaining jodpments for
the price of the goods they impliedly and conclusively waived any right to
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eancellation. The situation at law then is that, on delivery, the ownership in
the goods passed to the judgment debtor and entered into the entirety of
the judgment debtor's assets by which all ordinary creditors are secured. The
companies became creditors for the respective debts on an equal footing with
any other unsecured credtitors.

Since, before the companies had taken the necessary steps by way of
execution to have satisfaction on the poods in issue, the Supreme Court had
provided for the present judsment creditor to be satisfied by means of transfer
of cwoership in the goods to her, the regreftable result for the companies,
is that they are left without cover in this country for their claims.

One of the companies, Mitchell Coits & Co. (Ethiopia} Lid., however,
has 2 separate cause of intsrvention which is well founded. One of the items
of property of which the judgment creditor, in pursuance of the judgment by
the Supreme Court, has taken possession is 2 Ford Copsul motor car - plate
No. AA 18231, This car was bought by the judgment debtor's son from the
company on hire purchase terms with the usual reservation of ownership until
payment of the full price. It is not denied that the price has not been fully
paid - there is nobody to deny it. For the rights of the company it 5 in
this copmgction immaterjal if, as alleged by the judgment creditor, the irue
buyer of the car was the judgment debior. The reservation of ownership would
be valid in any case, But the allegation is a mere allegation unsupported by
any evidence.

In the result, the judgment creditor is held entitled, as provided in the
judgment of the Supreme Court, to have transfer to her of all the judgment
debtor's properties left jn this country as inventoried by the Execution Officer
with the following exceptions:

All movables attached in the warehouse belonging to the estate of V.L
Vellissario shall be sold by public anction in satisfaction of the claim for
rent as adjudged in the estate’s favour in High Court Civil File No, 221736.

The Ford Consul motor car - plate No.o 18231 - shall be handed over to
Mitchell Cotts & Co, {Bthiopia) Ltd.

Genbot ¥, 18546
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HIGH COURT
Addis Ahaba, Div, 7

Judges:
Negadras Alemu Taye
Ato Endalew Mengesha
Ato Temespen Worke

MINISTRY OF EDUCATION v. MULATWA ASFAW

Civil Appeal No, 24357

Extra-Contraciual lobility - Employer's liabifity - Civil Code Are. 2130

On appeal from a judgment of the Awraja court rejecting the appellant's claim against
the respondent for a sum of $997_50 as compensation for the appellant’s property destroved
by 2 daily laboorer employed by the respondent.

Held: Juderment myersed and respondent ordered to pay compensation for the property
destroved.

1. A daily labourer is not a contractor and, therefors, Art, 3039 of the Civil Code
does net apply in a case where a daily labourer i5 concerned,

2. By wvitue of Art, 2130 of the Civil Code, an emplover i amswerable for Lahility
incurred by hiz employees,

3. A daily labourer iz an ernpioyee within the meaning of Act. 2130 of the Civil Code.

JUDGMENT

The institntion of the case is based on the allegations that, while defend-
ant had evcalyptus tres felled from ber plot of land bordering Princess Fenche
Worg School, a branch of the government institution, the plaintiff, the tree
{cll within the school and destroyed a building whose wvalue was estimated
at $997.50, and that defendant should, therefore, pay the valie of the building
and the lawvers fees in addition to the Court fees. Counse! for the defense
has in his statement of defsnse alleged that defendant has no plot of land
near Princess Zenebe Worg School; that she purchased the trees from the
mission school npear the school mentioned; that her male servant discussed
and entered into a coptract with a laborer who would fell the trecs, chop
it and deliver it to her; that the tree-feller caused the tree to fall within the
school, that, after the government institution, the plaintiff, witnessed against
the tree-feller, the offender, in a criminal suit before the fourth Woreda Conrt,
the fact that plaintiff filed a suit before the court when it does not concern
it, is improper; that the sujt is unsustainable under Art. 303%2) of the Civil
Code, and that plaintif must, therefore pay defendant the expenses: and that
the suit must be discontinued. Plaintiff has cited Arm. 2119 of the Civil Code
on the ground that it was ordered to aifte a provision in the Civil Code
when it originally instituted the suit. When it amended its statement of claim,
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it has stated that the plot of land where the eucalyptus was, is not defendant's.
Then on plaintiff's side was iniroduced as evidence to this matter, a copy of
the record in whichk the Woreda Court convicted ome of the accused after a
suit was iostituted before the d4th Woreda Court against (1} Taddesse Haile
and (2} Areru Tesema on the allegation that they caused damage while felling
an euncalyptus tree. And counsel for the defenmse asks for a decision based
on the evidence of the record sioce the judgment rendered by the Woreda
Court against the offenders supports defendant and does not make bher respons-
ible. While Art. 2119 of the Civil Code cited by plaintiff discusses replace-
ment in kind of payment of the wvalue, Art. 3039 of the Civil Code cited
by defendant’s conusel states that a contractor is responsible for any damage
that may arise oot of aoything he provides. Since the contention rests upon
the assumption that defendant, who entered into a contract to have a tree
felled, should not be held responsible when he who contracted to fell the
eucalyptus tree is punished for his offense, this article if cited would be
relevant to the issue. It has been alleged that the direcior of the school
instituted a suit agamnst the offenders on this matter. If the Woreda Court
reserved to him the right to bring a ¢ivil suit oo account of the damage
when he had the offender convicted by the Woreda Court, the institution of
this suit by plaintiff against defendant instead of the offender, the persom
who damaged the building is improper. It iz the wrongdoers whe must make
damages good or pay compensation. A person who has not wronged or
committed a fault i3 vot bound to make damages good. Therefore, since
defendant has done no wrong or committed no fault, she is not bound to
pay compensation demanded of her, Thus decided the Awraja Court of Addis
Ababa. We have examined the records on our part. Legal arguments have
been presented by both parties. Respondent has cited Axt. 3039 of the Civil
Code on the ground that compensation must be paid by the one who was
convicted for causing damage to the building of the Ministry of Education by
a tree cut while felling trees pursuant to & coptract to do so for respondent.
Appellant has cited Art. 3130 of the Civil Code on the ground that the day
laborer was convicted for the offense he committed but that the employer is
responsible for the fault he (daylaborer) commitied and must pay compensa-
tion, What has been cited by respondent iz not relevant in the case of a
fault committed by thiz daylaborer. Since the article cited by appellant is
not relevant and since the employer is responsible for the fault committed by
this daylsborer, he must pay. Therefore, having reversed the judgment rendered
by the Awraja Court of Addis Ababa, that the emplover should not pay,
and decided that the employer must pay; having closed the file, we have
dismissed appellant and respondent. We have ordered that each must bear
hiz own expense and that appellant must pay the court fees it paid on appeal.
Let the judgment be sent to the Awraja Court of Addis Ababa so that
respondent may know of it

Hamle 2,1957
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HIGH COURT
Addis Ababa, Comm. Div.

Judges:
Ato Teferi Desalegn
Aro Asayehegn Adel
Ato Haile Sellassie Shiferraw

MAMO WOLDE v, INLAND REVENUE DEPARTMENT

Civil Case Ne. 727/57

Taxation - fncome tax -~ Burden of proof.

An appeal from a jodgment of the Awrala Court holding that it does not have juris-
diction to hear a case involving Dwome tax.

Held: Todgment reversed,

1. A court has jurisdiction to hear a case involving 2 peérson who denies having the
kind of trade for which he is required to pay taxes.

2. A plaintif bas, in any case, to preduce evidence on facts that are comtested. It
is provided by law that unless a plaintiff supports his claim with evidence, it caopet stand.

The claim is for a sum of money which the law requires to be paid to
the Inland Revenus Department as tax for business profits, When the case
started at the Awraja Court, the defendant Ato Mammo Wolde, a “tej bet”
owner, was sued for fajling to pay income fax in the amount of Eth, $1107.50
from profits derived from “ted)” and “areke™ (alcoholic) sales for the pericd
1951-1955 {E.C.). The plaintiff also claimed a fine of Eth. $66.45. The present
appellant in his statement of defense argued that sinee he did not start selling
“arcke” before Nehassie 1954 and since he was only selling ““tedj” during the
period 1951-1934 (E.C.), he should not pay income tax on *areke” for the
period 1951-1954 (E.C), and “iedi” fer the year 1955 {(E.C.).

The lower court, in its attempt to clarify the issues in the case had
ordered the defendant to present further defences. The defendant brought an
official letter from the Municipality of Addis Ababa, letter number I00I5T,
and the court registered it without giving it any probative value. The court
then decided that the defendant should pay the amount claimed by the plain-
tiff. The defendant appeals against this judgment,

This court, in its attempt to clarify the appeal, examined the tax bills
presented to it by the defendant in order to find cut whether the defendant
(appeliant) had been asked to pay a combined income tax on “areke” and
“ted]™,

According to the income tax bill of 23/8/55 (E.C.), defendant was ordered
to pay a sum of Eth, 3840 40 as income tax for the sale of “areke™ and
“tedj” over the pericd of three years (Le) 1951 to 1954,
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Secondly, according to the income tax bill of Hedar 30, 1957 (E.C).
defendant was ordered to pay a sum of Eth. $259.20 a5 income tax oo *‘arcke™
and *tedj”, and a fine of Eth. 366.45.

From the records of the lower counrt, it is evident that the plaintiff did
not present any other evidence.

A plaintiff has, in any case, to produce evidence on facts that are contest-
ed. It is provided by law that unless a plaintiff supports his claim with
evidence, his claim canmot stand.

The lower court has complicated the presemt case and pmt both parties
into difficulty by its failure to separate what the present appellant admitted
from what he denied.

In the judgment of the lower court brought to us on appeal, the court
states that the defendant should have presented his petition to the tax appeal
commissjion if he was discontent with the orders of the plaintiff, and that he
doets not, therefore, have the right to come to court and argue that he did
not sell “arcke” during the period 1951-1954 (E.C.). The lower court further
states that it does not have jurisdiction to hear the case, thus weakening {he
balance of justice.

However, the lower court erred in failing to refer to the Jaw cited by
the parties befors writing s jndgmnnt It is irue that the law provides that
a cowt dees not have jurisdiction in any case to decide the amount of tax
to be paid by a party. It does not, however, provide that a court does not
have jurisdiction to hear a case invelving a defendant who denies having the
kind of trade for which he is requiced to pay taxes.

Since the lower court’s judgment was gmven hastily aod without hearing
evidence on the facts cootested, it is hereby reversed and replaced by the
following judgment:

Since the plaintiff did not produce evidence to prove that the defendant
had been selling “areke™ during the period 1951-1934 (E.C.), and on the contr-
ary, since the letter obtained from the Municipality of Addis Ababa, letter
number 3000/57, and introduced by the defendant, shows conclusively that
the defendant had not been selling areke for sald period, the sum of Eth. §424.20
shall be deducted from the sum of $Eth. 840.40 claimed by the plaintiff.

The fine imposed on the plaintiff for failure to pay tax in time is im-
proper because it iz misapplied. It is hereby wholly canpcelled.

Since the defendant, present appellant, has admitted selling “ted)™ as of tha
year 1951, it is hereby ordered that he pay:

{1) an income tax in the sum of Eth. $424.20 for the period 1951-1954; aad
(2} an income tax of Fth. 234_20 oa “tedj” and *“areke™ for the period 1935.
He shall thus pay all in al, & sum of Eth. $683.40.

We further order that the raspoudent pay the appellant costs and court fees
according to receipt, or that the appellant set-off sach costs and fees zgainst
the sum cowed tc the respondent.

Megabit 14, 1958
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HIGH COURT
Asmara

Judges:
Ato Mepussie Feteh Aweke
Sheh Gieder Mobhammed Kamil
Ato Freyohannes Zerom

NAPOLI VINCENZO v. RITA RIMA ET AL,
Civil Case No. 26/57

Contract of agency - Form of agency - Acl performed by agent beyond scape of authority -
ratification - obligation to ratffy - Civil Code Arts. 2192, 2‘.‘.."!)2, 2203, 2205(8) amd Z20F(L)

A suit to compel the heirs of a priecipal to pay for the debis incurred by her agent
duting theo life time of the former,

Held: Dcfendent-heirs held liable for the debws incurred by deceased's apent

1. A contruct of agency may be validly conciuded even if not before a public notary,

2. A principal s vmder obligation to ratify the taking of goods on credit if the running
of his business involves such a transsenom,

3. N a principal retifics the acts of an agent performed cutside the scope of the latter™s
authority, the agent shall be deemed to have acted within the scope of his power,

The deceased, Woz. Senbeiu Eshetye Fantaye, had a furniture store in
Massawa which she ran by continually taking furniture from the plaintiff.
From the proceeds of the fumiture, the deceased used to deduct the profits
and hand over the purchase price to the plaintff.

Subsequently, the deceased became seriously ili, and gave her njece, Rita
Rina, a power of attorney before the Municipal Officials on Hidar 28, 1955

ELC. (Aprl 7, 1962 G.C). Rita was to act as an agent to macage the
business.

After Defendant No. [ took the manapement of the business and failed
t0 pay the Plaintiff 2 sum of 39,409.75, the price of goods which she had
taken from the plaintiff, the plaintdf brought suit against her, her guarantor
and Woz. Senbetu’s heirs, Desta Eshets, Medhin Eshete, Fekede Eshete and
Tsensu Eshete,

On Tir 14, 1957 EC. (Fan. 22, 1965 G.C), Woz. Senbetu's heirs filed
an application for probate of the will and adminisication of suecession in
which they petitioned that their rights be judicially declared. Since they were
declared heirs in File No. 12757 counsel for plaintiff joined them as defend-
ants contending that since their rights have been judicially declared, they should
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be parties to the suit. On Tahsas 18, 1958 E.C. (Dec. 28, 1965 G.C)
Counsel for Defendants in his statement of defence, argued that the authority
conferred upon Defendant No. 1 by the deceased was of 2 provisional nature
to manage the deceased’s business; but that it does not empower the defendant
to take goods on credit or conclude contracts of loan on behalf and in the
game of the deceased. Furthermore, uader Civil Code Art. 2202 the scope
of an agency must be expressly fixed in the contract, end under Civil Code
Art. 2205(1) special authority shall be required where the agent is called upon
to perform acts other than acts of management,

Plaintiff replied that defendants” arguments were not supported by law. He
agreed that since deceased had admitted the existence of the debt during her
life time, she i3 deemed to hawe ratified her agent’s acts concluded beyond
the scope of the agent’s authority. Plaintif has proved by the testimony of
two witnesses that the deceased had admitied the existence of the debt during
her life time,

Counsel for defendants Mos. 1 and 2 without denying the claims of the
plaintiff, had alleged that he had eviderce to prove that defepdants had paid
2 sum of approximately $3,000. However, he failed to produce his evidence
although he was allowed to do so.

Counsel for Woz. Senbetu’s heirs had argued that the power of attorney
alleged to have been conferred by the deceased, was not a valid grant of
authority; but that it was merely a measure by which the deceased notified
the authorities that the defendant was managing her business provisionally,
during her illness. The go-called power of attorney was not conferred in the
presence of a public notary. Furthermore, there is mo provision in the so—
called power of attorney expressly authorsing defendant No. 1 to buy goods
on  credit.

It 15 clear that authority may be conferred upon an apent either express-
ly or impliedly. It is also clear that under Civil Code Art. 2201, acceptance by
the agent of his appointment may be either express or implicd, Unless a
special form i3 provided by law, the authority may be conferred in any form,
in so far as it 15 an agresment between partiss.

Since the law provides that authority may be conferred impliedly, it is
diffienit to accept the argument of Woz. Senbetu’s heirs to the effect that
grant of authority may only be validly made before a public notary. He has
also argued that the deceased’s heirs are not liable for acts comcluded by her
agent beyond the scope of the agent®s authoriiy,

Art. 2202 provides:

“{1) Where the scope of the agency is mot expressly fixed in the eontract,
such scope shall be fixed according to the nature of the transaction
to which it relates.”

The power of agency conferred by the deceased upon defendant No. 1 is
expressed in general terms and reads that Sigaorina Rina shall mapage the
business in the capacity of an agent.

Art. 2203 provides that:

“Agency expressed in general terms shall only confer upon the agent author-
ity to perform acts of management.”
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The sale of goods intended to be sold or the sale of penshable commedi-
tiezs are deemed to be acts of management. Special authority iz required where
the apent is called upen {o perform acts other than acts of management.
It is provided in Art. 2205 that the agent may not without special authority
glienate or mortgage real estate, make donation or perform similar acts.

In this cagse general guthority to manage the business was conferred on
the apent, Signorina Rita, who thus does not have special authority 1o perform
in the principal’s name those acts listed under Art. 2205 It is clear that
special authority is required to perform those acts. It follows that where
such acts have been performed by the agent, the agent is personally liable
for them wunless ratified by the prncipal. In this case, an argument has been
advanced to the cffect that the deceased, Woz Senbetu  had ratified the
apent’s acts. Where an act, performed by the agent beyond the scope of his
authority, is ratified by the principal, the act is desmed to have been perform-
ed by the principal himself. Art. 2192 provides that where the contract is
ratified, the apgent shall be desmed to have acted within the scope of his
power, Art. 23071} provides that the principal shail, where pood faith so
requires, ratify the act donme by the agent notwithstanding that he deparied
from his term of reference.

It is not demied that the deceased used to take goods on credit from
the plaintifl which goods she later sold. Since the deceased was ill and unable
to manage the business, she authonised defendant No, 1 1n peneral terms, to
run the business. None of the partisg have denied that the deceased's business
involved the buying of goods on credit and selling them te customers. It
caonot be doubted that the deceased intended to permit Defendant No. L to
buy the necessary goods on credit when she handed over to the latter the
manapement of the business, Since it 15 proved that defendant No. 1 had
acted in good faith, the deceased was under an obligation to ratify whatever
acts defendant No. 1 had concluded beyond her terms of reference.

Furthermore, Counsel for Plaintiff has proved by the testimcny of two
witnesses that the deceased had ratified the contracts concluded by defendant
No. 1. The two witnesses have testified that when the deceased failed to pay
the first and second instalments, the plaiotif had her summoned before a
Police Officer, the second witnesz Major Tsepaye Habtezion, where she had
requested the Plaintif to allow her to pay said sum periodically. The first
witness has testified that he has been asked by the deceased to request the
plaintiff to give her some time to pay a sum of about $9,000 which she owed
the plaintiff. All thizs amounis to ratifieation of the acts conducted between
defendant Mo. 1 and the plaintiff.

Whereas defendants MNos. 1 and 2 have filed to prove repayment of 53,000
owed to the plaintiff; wherzaz for the above reasons the arguments of the
Counsel for the heirs is unaceeptable; whereas since the deceased had ratified
the contract it is deemed to be the deceased’s personal act, thersfore, the
debt shall Be paid by the deceased’s heirs. They shall jointly pay the sum
of $9,40%.75 to the plaintiff.

Court cosis shzll be paid in accordance with Art. 463 of the Civil Pro-
cedure Code,

Delivered on Ter 18, 1939 in the presence of both parties,
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ARTICLES

SOURCES OF THE ETHIOPIAN CIVIL CODE*
By René Duavid*™
I

His Impetial Majesty Haile Sellassie I decided in 1954 to provide Ethiopia
with codes. Thres advisors, two Frenchmen and a Swiss, were appointed and
a codification commission formed to prepare five cedes, as had been done in
the Napoleonic codification. The Penal Code was completed first and  was
promulgated in 1957 the Criminal Procedure Code came in 1961. The Civil
Code and the Commercial Code were promulgated on May 5, 1960, and
became cffective om September 11, (960, the first day of the Ethiopian calendar
year 1953.2 The Civil Procedurs Code was promulgated as a decree in 1965
and was approved by Parliament in 1967

The author had ithe honour of assisting the Ethiopian government as an
advisor in the preparation of the Civil Code,

In the present article, we shall discuss the sources of the Civil Code.
We shail try to describe the considerations and influences that guided its
authors. How much and how were particular foreign codes and doctrinal works
used? And on the other hand, how much and how were indigenous Ethiop-
fan copcepts incorporated in the Code and the rules and institutions associat-
ed with these concepts preserved?

In order to illuminate the context of the problem and the authors” concep-
tion of their task, we must describe summarily the state of Fthiopisn law
before the civil law codification was begun.

* Tins article was published in French in the Rewwe internationale de Dreit comparé, 1962,
pp. 497-306. Tt has been translated into English by Michael Kindred, Assistant Professer
and Assitant Dean, Faculty of Taw, Haile Scllassie T Universicy.

Footnotes that appear in the Fremch wversion of the article are indicated by Arabis
numerals; those added by the translator are mdicated by asterdaks.

The substance of this article was firs presented in a formal lecture by Professor David
te the Socidtd de Léigiviation comparde on April 3, 1962, Other arficles by Professor David
that deal with the Ethiopian cedification generally are “Strecture &t originalié du code
civil dthiopien,” Zeitschrift fir anslindisches und infersationales Privarreck?, 1962 {m French),
and “A Civil Code For Ethiopia: Considerations on the Codification of Civil Law in Afo-
can covntries”, Talowe Law Review, 1962 (in English). See also the comments of Profissor
David at the Dakar colloguivm on Reform of the Civii Code in African Coumiries in
Reeewtl  Penant, 1962,

** Professor of Law, Faculty of Law, Paris University,

1. A Preoch version of the Ethiopian Penal Code, with an ftroduection by the Swiss
adviser who prepared the prelimipary draft, M. Graven, bas been published by the Centre
frangajs e droit comparé im the Nowvelle collection du Comité de lpixlation étrangére =t
de droft imernational,

2. The Civil and Corpmercial Codes were published in Amhbarie, »#b an English transla-
tion, in 2 gpecial issue of the Megardr Oazerg, Ethiopia's official legislative repocter, Preoch
versions of these codes have begn published by the Librairie péndrale de droit et de jurs-
prudence.
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At the time of codification, Ethiopian law was unsystematised and often
hard to discover. It differed from place to place. There were no codes, very
few statutes,? no case reporting system, and no legal treatises. Now, where
a country has neither codes, statutes, court reports, nor authoritative doctrinal
works, it is often said that the couniry has a customacy legal system, but
this would mot be an accurate description of the situation in Ethiopia.

Until the reign of FEmperor Menelik II, Ethiopia was unable to
live according to law. The foremost consideration was the cohesion of commu-
nities that were so constantly menaced by hostile neighbours and natural
catastrophies that their very existemee was precarious. Cohesion was assured,
rather than by the idea of law, by a system of equity that attempted to
maintain harmony and peace. This system was admimstered by local nofables
acting as arbitrators — and sometimes acting arbitrarily. Although customs
spontanecusly followed by the people would often influence arbitral decisions,
these customs lacked the force of strict law. They had a persuasive sutho-
rity, but arbitrators would not feel bound by them. Customary law did not
rule Ethiopia.

Customary tules, used without being “legally oblkgatory,” differed from
one place to another. Mo effort was made to group and umify them on a
territorial basis. In addition, they were often elusive, since they had not been
systematically described. Their scope and effect were ambiguous, and it was
often unclear under what coaditions they would be obligatory.

Studies carried out in FEritrea by the Italian ccenpation authorities in
order to define the local customary laws bring out this territorial variation
and uncertainty and the absence among the people of a concept of legally
binding customs, as contrasted with simple pon-legal rules of social behavior
and fair dealing* Finally, one should note that for many years, and especi-
ally for the last fifry,® —customary rules have been wvery unstable, no effort
having been made to freeze them.

Rather than associate the idea of law with the infinitely varfed and always
disputable customary rules, Ethiopiang have connected it with compilations
that were assumed to reflect preat wisdom end eminent dignity. Leaving aside
Islamic law, which Moslim Ethiopians consider, at least theoretically, to be
sacred, FEthiopian Christians acknowledge the authority of 2 religious canon
that was drafted in the mid-thirteenth century by an Egyptian scholar, Al-
Asad Ibn-al-Assal, and translated in the sixteenth or seventeenth century from

3. The ¢nly statutes io the private law ares were a 1927 “Law of Loang,” a 1830
nationalily law, and a 1948 statube of limitatioms, Ses N, Marein, the Judicial Syfem and
the Lfowes of Ethlopie (1931). The *Law of Loans” and the statute of limiiationy were
repealed by the Civil Codo (Art. 3347

4. See the customary laws published in the Rascegne o stwdi efiopici, especially Comnsie-
tudini pluridiche del Sevae (upplemsot to the RSE, vol. XI, 1952 pp. 129-213),

%. It is intcresting in this regard to compare two books written 40 years apart that
have the samc title Trortaro & dirite contuetudinario ol Eritrea by . Conti-Rossini (19146)
and by F. Ostini {1956). The fact that one was an eminent anthropologist and the seoomd
poly a jurist can explmin some, but by no means all, of the differenwces betweoen the two
degeriptions,

Galla customary law is traditionally restated, and apparently somewhat modified, avery
eight wears, at the coming of ame of cach new ags group.
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Arabic inte Ge'ez, the liturgicel language of the Coptic church. This collec-
tion, the Fetha Megast (Justice of the Kings), was invoked reverently, but
the fact that it was never translated into Ambaric, the official language of Ethiopia,
and has never been printed in Ethiopia® creates doubis as to whether courts
have ever consistently applied it. What is interesting to note, however, is the
concept of law that is revealed by the respect professed in Ethiopia for the
Fetha MNepasi.

Ethiopians see the Fethg Negast as The Law, even though their customs
and condoct do not strictly conform to its commands. For them, court decis-
lons in disputes canmot embody The Law; since such decisions must be expedi-
ent and practical. Neither could The Law be defined as the prediction, even
if sufficientty certain, of the solutions that the judges might pive in future
litigation. As in Europe before codification, as in lslam, The Law has a moral
aspect for Ethiopians thaf removes it from practical affairs. It is a basis for
social order, closely connected with the moral commands of religion. Ethiopians
are not at all shocked that customs and court decisions are not in accordance
with 7The Lgw. That is seen only as proof, alas wholly unnecessary, that
society is imperfect. What would shock them would be for the soversign, by
adopting these customary rules, to require of them behaviour which is indeed
their own, but whose reprehensible character they recognize fully and on oceas-
ion deplore. In order to understand the Ethiopizn concept of The Law, we
need only recall that all European universities until the nineteenth cenrury
faught principally, and often exelesively, a body of ideal law — Roman law
or natural iaw — without bothering to deseribe the rules which, in practice,
were being applied by the courts.

Although a century of legal positivism toock us far from this concept of
law, we seem to be rapidly returning to it by the circuitons route of teaching
more gocial sciences in our law schools In addition, the present trend toward
a welfare state and the efforts that are being made, particolarly in  the
socialist countries, to Teorganize society on a new, more just, basis are lead-
ing us back to the idea that The Law ought not simply to reflect customary
behaviour and the present state of human relations. Legislation must be
progressive, ahead of present practice; it must be designed to reform the
society. The Lew's functions canoot be merely to declars and enforce custom.

If this be true in developed countries, it must be even more so in countr-
ies like Ethiopia, that are less developed, where evervone, and especially
government leaders, wish to work a revolution that will close this gap. If the
goal of codification had been seen as the enaciment, articulation, and systema-
tization of customary rules, tradition would have been maintained only in
appearance. In reality . such a work would have betraved this tradition, by

6. The Fetha Negart was published fn Germany in A. Arcould's Libri methiopicf (Halle,
1841} and in Bachmann's Corpas juris gethfopict (Berlin, 1899), The most imporfant edition
was prepared in ftaly in 1999 by Ignazic Guidi, an emioent Fthiopianist, with both the
Ce'ez text and an Itafian translation: I Fetha Mepast o Legisletions dei Ré. Codice ece-
lesiariico € civil a7 Abissinia, tradotio e aanotaro. A more modest version, which analyses
and summarizes the provisions of the Ferhe Negost according to a supposedly logieal organi-
zation, was published in Ialiam by Roberte Rossi Canevad in 1936: Fetha Negese (H Lifro
del rt), Codice delle leggi abissine corn note e riferimenti af divitte italiane.
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abandoning its high Idealism. An unjustified preoccupation with legislating
anthropological findings would have perpetuated the mediocrity inherent in
old customs rather than reforming them as was intended.

As a result, when the Ethiopian soversign decided to codify Ethiopia's
law, end particularly the civil law, be never intended that the oew code
should be based exclusively on Ethiopian customs. Rather he wanted a new
edition of the Fetha Negast, just as the Furopear codifications of the ninet-
teenth and twentisth cenmturies aimed to renew the ideal base formerly furmish-
ed by Roman law, setting forth what was conceived to be patural law,

The difference is that the way for this European exposition of natural law
was well prepared by the successive schools of Roman law scholars and
writers, from the plossators to the pandectists, with the aid of political sci-
entists and anthropolopists of the time. In Ethiopia, nothing of this son
could have taken place, and it was to foreign legal scholarship, o compa-
rative law, that ome had to look to determine what rules would be proposed
as the model for the Ethiopian people.

There was a danpger that one consequence of this would be that the new
code would be foreign to Ethiopia, and that though the Code might be
admired as a mastecpiece, 1t wonld become irrelevant to legal pmactice, as the
Fetha Mepast had too often come to be. The Code’s authors werse aware of
this danger and, withoat reproducing customary rules, which had fo be re-
formed, they sought to create a work that would be, in spite of its progres-
sive character, or becavse of thiz character, an Ethiopian work, and thus be
capable of guiding lepal! practice in the Fuhure,

The preceding considerations explain the importance and role of beth
Ethiopizn and foreign sowrces in the Civil code of Eihiopia. Its suthors
wanted the pew code to comrespond to what Ethiopians consider just, but at
the same time they had to create a useful wark., Thus, they tried to renavate,
modernise and supplement Ethiopian customs by utilizing comparative law.

The Fihiopian feeling for justice is the basis of the Code. No e in
the Code violates thiz feeling. The dispositions of the preliminary draft,
prepared by a foreign jurist, were rejecied or modified whenever they scemed
contrary to it, even when the foreign advisor considered them just and advan-
tageous for Ethiopia, Let us look at some cxamples of this process.

In the area of successions, the preliminary draft gave the surviving spouse
fairly important rights of inheritance. But an Ethiopian concern for keeping
property within the blood family required that these provisions be eliminated.
It was inadmissible that a spouse might inhert property that the deceased
had feceived from his family. The sponse does not even inherit where the
deceased leaves no relatives; the State is preferred.

The preliminary draft contained several provisionz protecting a person who,
even in bad faith, knowing that he is not the owner, sewes, plants frees, or
builds something on the property of another. It also provided for usucapion
with respect to immovable property. And in order to combat the excessive
breaking up of land, it pave nejghbours a rnight of recovery. All of these
provisions were substantially revised because they did not accord with Ethio-
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pian values, which are passionately attached to immovable property and reject the
idea that a person might be deprived of his property without an intentional
act on his part,

The preliminary draft made the owner Mable for accidents caused by his
automobile even where it was drven by a thief that had stolen it from him.
The drafter argued that the owner of the automobile cught to carry Hability
insurance and that the insurance premium would not be any higher if it
covered the risk of an accident caused by a thief. The victim of an accident,
on the other hand, was in danger of not being indemnified i the Code
provided that only the thief who caused the accident would be lLiable. Althou-
gh no answer cowld be given to thess srguments, the result so ofended the
Ethiopian sense of justice that it was not possible to include this extrems
case of liability without fault, Thus, the prelimivary draft's recommendation
was rejected,

On the other hand, the Ethiopian code includes a case of liability with-
out fauit that is not to be found in western codes but that is in accord with
Ethiopian concepts and customs, A person who causes death or bodily injury
to another is liable to the victim or his family even in the absence of any
fault. This provision was included because of the great concern of the Code’s
authors to have it be in harmony with the Ethiopian sense of justice.

Many other examples could be given. They are found primarily in the
first three books of the Code {Persoas, Family and Successions, Goods) and
in the chapter on extracontractual lMability. To read these parts of the Code
is to be convinced that it is an FEthiopian civil code, made for a society
which is different in many respects from the societies of Western Europe. The
relation between the mew Civil Code and the old Fethe Negast is easy to
see in these parts.

While reflecting Ethiopian society, these provisions still do not reproduce
past customary rules without change. Rather they endeavor to respect these
customs, while taking a forward step to guide Ethiopian society toward a level
which is more developed and, in the author’s eyes, more just.

Lo T

The rules on divorce show how this approsch worked., Om divurc&,?:h:
Code does not follow the Fetha Negasr, which only deals with religious marri-
age and thus prohibits divorce. The Code’s drafters thought that their work
would be useless if they disregarded the facts that religious marriage is fairly
rare and ordinarily contracted late in life and that divorce can be obtained
without difficulty and occurs frequently, The Civil Code follows custom in
providing that divorce ocught to be pronounced whenever one of the spouses
insists. The concern for progress, however, is apparent in these divorce provisions.
The Code differentiates according to whether or not there exists a “serjous
cause”, or ground, for divorce, If there is a serious ground, divorce must be
pronounced quickly, and the spouse who is at fault may be subject to sanc-
tions. But if there is no serious ground, divorce meed not be pronmounced so
quickly and sanctions may be imposed against he who, without 2 serious
ground, has requested the divorce.

What about the law of properiy? The Code keeps the right of recovery
which was customarily given to the family when an immovable is sold. But
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the possible inconveniences of this rule are attenuated by specifying the
persons who can claim the dght and by setting forth the way in which it
must be exercised.

The most imporiant accomplishment of the civil code in the areas of
perscns, family law, property, and delictual Lability was clearly, rather than
to change the customsry rules, to clarify these rufes, to distill their essence
and to unify them oo the basis of those which appeared most reasonable,
Our goal was to end an intolerable confusion and uncertainty by choosing
the rule most in conformity with the Ethiopian sense of justice and Ethiopia's
interests, cconomic and otherwise.

In these traditional areas, the principal contributions of western legal
systems relate to the critical process used to select those rules that appear
best suited to Ethiopiz and the techoiques used to formulate the rules. Thus,
the Code limits iteelfl to sugpesting some new approaches and solutions, some-
times inspired by western practices, sometimes different from these practices
but judged desirable in the socigl context of Ethiopia.

The western contribution is much more important, and in some cases
even exclusive, in those¢ parts of the Civil Code where Fthiopian customs
provided no assistance. This is patticularly true of most of Books IV and V
of the Civil Code (Obligations fn General and Specigl Contracts) and of the
chapter on Registers of Immovable Property and Literary and Artistic Property
in Book III {goods). In these areas it is not just a technigue, a system, and
directives for further development that are adopted from the west. Whole
slices of western law have been imported to Eihiopian law.

Still, even here the importation is not total and conditions peculiar to
Ethicpia bave of course been comsidersd. This can be seen easily if one reads
the Title dealing with Contracts for the Performance of Services, and parti-
culacly the Chapter of this Title which deals with contracts for agricultural
employment. Ethiopia is not in @ position to offer its citizens the samc social
security benefits that are cnjoyed by citizens of economically more developed,
western states, and the need to attract foreign capital often prevailed over
considerations of what was huomane and even just, which might have discourag-
ed the establishment of foreign enterprises in Ethiopda. It has been rightly
gaid that “Before having anti-trust laws, one must have trusts™: before think-
ing of prutectmg Ethioptans in their labour relations, attention must be given
to securing work fer Ethiopians. On contracts relating to immovable property,
also, one will often find reflections of conditions peculiar to Ethiopia.

Reservation made for provisions particolarly suited to Ethiopia, it is
nevertheless a modern, western system that has been adopied in these areas.
The word “reception™ c¢anoot properly be used, for no specific code or west-
ern legal sysiemn has been adopted. The Ethiopian Civil Code is an original
creation, based on comparative law, in which rules have been selectively adop-
ted from various foreign legal systems, supplemented, and organized in a man-
ner that is unique in some respects. Thus, we have a synthesis, put together
with an effort to be comprehensive, rather than a reception. Inm  these areas,
the Ethiopian Civil Code could best be viewed as a possible uniform Euvropean
law, rather than a reproduction of some particular national law,

In this work of synthesis, it was natural to utilize the efforts which have
teen made from time to time to create uniform European law. Thus, the
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draft vniform faws that were prepared in Rome on sale of goods, ashitration,
and lability of hotel owners were generally adopted by the Ethiopian Civil
Code, just as the Fthiopian Commercial Code adopted, in the area of checks
and bills of exchange, the provisions of the internatioral conveniions signed in
Geneva in 1930 and 193i. The provisions of the Rome draft laws were
modified stightly, but oply in their presentation so they would conform 1o
the style of other articles of the Code; these are divided mto a maximum of
thiee sub-articles, each sub-article being composed of a single sentence, Only
in very exceptional cases was the substance of the draft uniform rules modified.

Where there was no international statuie or dreft statate, it was necessary
to start from the various national laws and develop rules to regulate the
subject as seemed best.

The principal sources that were used in this way were the civil codes of
Egypt, France, Greece, Traly and Switzerland. In the area of obligations, the
author of the preliminary draft gathered together the provisions of these five
codes, for the most part in order to supplement each by the others. He
endeavored to make the code as complete as possible. To this same end he
went beyond the codes and considered some non-tode statutes and treatises.
Thiz was necessary because of the absence of judicial decisions or scholarly
writings that counld otherwise have filled the gaps in the Fthiopian Code. The
acthors of the Ethiopian Civil Code did, however, readity eliminate provisions
contained in foreign codes where they seemed ecither to deal with questions of
no practical imporiance, to introduce uselessiy subtle distinetions, of to deal
with situations peculiar to the foreign coumtry that do not exist in Erhjopia.

Our primary pirpose in conasidering these various codes was to see what
questions need to be covered. The sclutioms of the various codes relating to
each of these questions were then compared and their diffsrences noted,
Finally we asked what formula would be best, whether imported or oripingl,
for the Ethiopian Civil code, in light of the special circomstances that exist
in Ethiopia and of the most modemn tendencies. ln faet, it is doubtful that
a single article of the FEthiopian Civil Code is absolutely identical with an
article of the codes considered, since the rule: that govermed the formal prz-
séntation of the articles and the choice of terminclogy led the authors of the
preliminary draft in almost all cases, if nof in al, to awvoid the formulas
employed elsewhere.

The search for the best legal rules went beyond examination and com-
parison of the codes cited above. Comparative law research was pushed even
further, and, in particular, some articles of the Ethiopian Civil Code are of
common law inspiration. Ezamples of this are the manner of det#rmining
breach of comiract damages, the frequent reference to the idea of “reasonable
time,” and the detailed rules provided for specific cases of delictual liability.

*** Translator’s pote: In fact, recent investigations incdicare that didactic manuseripts of
the Fotha Negast, altemaiing Geez pazsages with Ambaric translation and comrmentary, have
beent in choudlation in Ethiopia for zeveral centuries. An edition of such 2 manuscript was
printed just before 1935 under the auspices of HI.M. Hzile Sellassie [, but was destroyed
before binding during the icamsion. In 1966, the Berhaneonz Selam Printing Press of Addis
Ababa printed a photo ofset edifon of such a manuscript.
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On the whole, however, it is possible to say that the principal source of
the Ethiopian Civil Code with respect to the law of oblipations was the Swiss
Federal Code of Obligations. And Fremch law was a very important source.
The French Civil Code itself seemed to us to have surprising mmerts in spite
of its age when put to the test of comparison. In addition, doctrinal works
were used where it appeared opportume to cover an aréa but there was no
appropriate legislative regulation. Thus M. Rodifre’s “La responsebilité civile”
was used extensively in preparing the rules on delictual liability, M. Waline's
«Droit administratif ™ in the area of exproproation, and M. de Laubadére’s
wTraftd thdorigue et pratigue des contrats  odministratifs” for adminpistrative
contracts. The other codes, i the final analysis, provided less matenal: the
Ttalian Civil Code often appeared too dopmatic and too subtle, the Greek
Civil Code tooc casuistic, and the Egyptian Civil Code too concise. These
comments are not criicisms of these codes; for the countres they serve, they
may be perfectly appropriate. We ar¢ settimg forth here only the difficulties
that were experienced in using them to prepare a civil code for Erhiopia,
Similar considerations dissuaded wuws, for example, from wusing the German
Civil Code (BGHB), in spite of the admiration that this work deserves from
a scientific point of view.

Cutside the arca of obligations, a wider group of sources was used. A
Portuguess draft law and an Isreali draft taw thus served as the basis for the
successions provisions. Rules were borrowed from the former Turkish Civil
Code (Medjelle) and from the Damian Civil Code concerning the ownership of
water. Even the aprarian code of Soviet Russia was uosed, along with a Russ-
tan treatise on Kelkhozes, in order to regulate the position of certain collective
exploitations, although this part of ¢he preliminary draft was rejected later in
the codification process. Also abandoned was the ides of beginning the Eth-
iopian Civil Code with general principles, presented as “Rules for Judges,™
after the Swedish tradition of “Demarereglerna”; the Swedish code also aban-
doned thiz technique several years ago.

Finally, it should be added that some parts of the Ethiopian Code are
“griginal” in the semse that they are based neither on Ethiopian customs oor
on provisions of foreign legal systems. OF particular note are the Tules govern-
ing water rights, those on registers of civil statns, and to 2 lesser degree the
provisions on registers of immovable property, guardianship, and wills. 1a these
argag, it was thought imperative to establish rules, but the Ethiopian customs
did not offer a solid basis for the rules and the regulations found im western
countries were unsuifable. Creative legisiation was therefore required and it
seemed possible to integrate jt into the code’s peneral system.

As the preliminary draft of the Code's various titles was prepared, the
drafter prepared 8 commentary to accompany fthem. This commentary set
forth the rationale of the preliminary draft and indicated the sources that were
used in drafting the Civil Code articles. By means of these, 1t wouold be
simple to establish with greater precision the orgin of these articles and the
changes that were made in them. Unfortunately, the commentanes in question
have not been published. In addition although they were relatively complete
with respect to the first titles drafted, they became more concise fater as it
became clear that the Ministry of JYustice could not assure their transiation
intc Ambaric and that the commission was more fnterested in the texts proposed
than in their otigin or the maoner in which they bad been drafted. A con-
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cordance between the articles of the Ethiopian ivil Code and the correspond-
ing articles of the other codes had at first been envisioned. The idea that
they might be published in the Negarit Gazeta at the same time as the Code
was rejected, and no doubt rightly so. Such & table might have a place in
a commentary on the code; it wonld be out of place in an official
gazetta,

The compilation of 3 manual on the Frhiopian Civil Code in Amhare
15 presently envisioped in Ethiopia, where such a manual seems the necessary
complement of the Civil Code. It is possible to think that this manoal might
contain more complete and precise indications of the materials which ajded in
the preparation of the Code in order to guide Ethiopran jurists interpreting
it. They will permit one to see to what extent it is correct to say that the
Ethiopian Civil Code iz 2 modern work based on comparative law.

Wy
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The Ethiopian Badget
By Bulcha DPemeksa*
Historical Sketch of the Etbiopian Bodget

The preparation and enactement of a governmental budget js a com-
paratively recent innovation in Fthiopian financial administration. The intro-
ductior of an annwal budget forms part of the general modernization of
Ethiopian goverpmental administration.

The contemporary Ethiopian budget is both the legal authorization for
the expenditures comtained in it and the means for bringing together a corn-
prehensive estimate of those expenditures and of the government's anticipated
revenues. Before 1958 the fist of these purposes was served by mazajas,
orders issued by the Ministry of the Pen, authorizing specific expenditures.!
There was no comprehensive estimate of anticipated expenditures and revenue,
however. Budgsts were published on several occasions, but they were for the
most part merely summaries of the mazgjes already issued, organized under
headings according to the area of governmentai activity and type of expendi-
ture involved,

The first governmental budget to be published in Ethiopia appeared at
the end of 19442 and covered the 1945 fiscal year.! A budeet also was
published for 1946,* but this second budpet appeared only a little more
than a week before the end of the year that it covered.

After a lapse of seven years in which no budget of any kind appeared,
a form of budget was published for 1953 as a notice of the Ministry of
Finance* It could not be regarded as a proper budget, however, as it

*  Vige Minigter of Finance, Imperial Bthiopian Gowvertment,

! This contintes to be the procedure for expenditures from the “allowance for ceforeseen
expenses” that is included in cach budget, See below at page 38)

2, Proo. Neo T1 1945, Nep, Gaz, year 4, no. 4 What was in effect a supplementary
budget for 1945 was fssned a number of months after the close of the year by Proc.
Mo, T8 of 1946, NMeg. Gos, year 5 no, 11

3. The Ethiopiwn Calender differs from the Gregorian in two respects: First, in terms of
the Gregoriam calendar, the Erhicpian year begins on Seprember lith (September 12ih
in leap years). Sccond, the Ethiopian calender wear iz a Iitiie fess than eighi years
behind the Gregorian. The fiest day of 1959 (Ethiopian calendar) thus fell on Scptember
11, 1966 (Gregorian calendar).

Prior to enaciment of the Fiscal Year Proclamation, 1959, Proc. No 162, NesGaos.,
year 18, ng. 13, the Ethiopian budgetary year was the Ethiopian calendar year. Under
the Fiscal Year Proclamation, a fiscal yeer commencing om July 8th of the Gregorian
calendar has been adopted.

To awoid coafusion, i this asticle all Ethiopian budgetary vears will be identified
by the CGregorian year in which they sermwnare, and all dates will be given in terms
of the iGregorian calendar,

4. FProc, No. 80, 1946, Neg. Gaoz, vear 5, oo, 12,

5. Not. Mo, 11, 1953, Neg Caz,. year 13, no, 4.
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appeared after the end of the yesr and took the form of a ministerial notice rather
than a statute enacted by Parliament and approved by the Empegror, [t thus was
more in the nature of a statement of governmental revenues and expenditeres for
the previous year, probably partly actual, partly estimated. Even so, it was useful
for the information that it gave concerning the state of government finances.

The next budget to be published was for 1958, and that year can be
considered the turning point in the development of the Ethiopian budget. The
1958 budget did not appear unti]l the end of the year and thus still was not
a budget in the proper sense of the word—an estimate of anticipated vevenue
and pxpenditures that could be vsed as an instrument of fiscal control, 1t was,
however, enacted by Parliament and issued as a proclamation, as reguired by
the new Revised Constitution of 1933 In addition, it marked the beginning
of the pericd of unipterrupted anoual enaciment of a govemmental budget.
Publication of the budpet proclamations for 1959 and 1960 still was delayed
untl considerably after the beginming of the budgetary year, but even so they
could serve the purpose of fiscal control for at least part of the year.

The Legal Framework

The first mention of a governmentai budget in Ethiopian law was in the
1931 Constitution, in Article 35:

*The law Jays down that the receipts of the Government Treasury of whatever
nature they may be, shall only be expended in conformity with the annual
budget fixing the sums to be at the disposiion of each Ministry. The
apnual budget shall be framed on the basis proposed by the Minister of
Finanee during deliberations in the Chamber of Beputies and in the Scnate,
whose resolutions shall be submitted for the approval of the Emperor.™

Thiz provision presumably was the constitutional basis for the budpsts for 1945
and 1946, although not for the budget published as a ministerial notice for 1953,

The 1931 Constitution was superseded in [955 by the Revised Constitu-
tion, The provisions of the new constitution relating directly to the budget,
Articles 114-118, are given below in a2 f{ootnote” Among the changes that

6. PBudgct Proclamation, 1958, Proc. No. 160, Meg. Gar., wvear 17, no. 15

T. “Artcle 114, Mone of the public revenues shall be expended, except as authorised by law.
Article 115, The fiscal year shall e fixed by special law. The Council of Ministers
shall, each year, with the approval of the Empecor, and i aceordance with the requi-
raments of tbe law, pregent to Parliament a draft of a law for the approval of the
budget of the following year, which budget shall sccompany the said dreaft of law.
Article 116. Each of the Chambers of Farliameni shall examine the said budget in
detafl and vote on ifem by itern. Parliament shall, under no circumstances, increase the total
sum set down in the budget for expenditurez. The allowance for unforessen expensss
m the said budger shall be fixed by Parliament. Parlament shall complete the budget
wote for submission to the Emperor at least one month before the beginning of the
new fscal vear.

Article 117, If the draft of law presented, as provided im Article 116, has not been
approved by Parliamont and proclaimed as law before the begmning of the now fiscal
vear, the budget of the previouz yesr shall continue im force wuntift a3 now budget faw
has been procleimed.

Article 118, I additional funds are urgendly coguired io the courss of any fscal year
the Minister or Minisiers concerned, shall present a supplementary budgst o the Coun-
cil of Ministers, who, with the approval of the Emperor, may présenl an appropriate
draft of law to the Chamber of Deputies.™
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they made was to require that the budget be approved by Parliament and
submitted to the Emperor at least one month before the beginning of the
fiscal vear. Also, Parliament’s role was outlined with greater specificity. Parlia-
ment was reaquu:cd to vote on the budpget item b}r item and was barred from
approving total expenditures greater than those in the budget submitted toit
by the Council of Ministers.

Apart from the revised Constitution, the ofber pieces of standing legisla-
tion that touch on the budget are the Ministers {Definition of Powers) Order
of 1943 and the Fiscal Year Proclamation of 1959, as amended’ The
Definition of Powers Order requires government ministers to submit estitnates
of the expenditures of their ministries to the Minister of Fipance by July
22nd, and requires the Minister of Finance in turn to prepare a budget and
gsubmit it to the Council of Ministers. The Fiscal Year Proclamation
fixes the Government's fiscal year as commencing on July Sth, and requires
that the budpget be submitted to Parliament not later than March 28th, As
can be seen, the schedumle set by the Fiscal Year Proclamation has rendered
obsolete the date fixed by the Definition of Powers Order for submission of
ministerial estimates to the Ministry of Finance.

The budgets themselves are of course annual pieces of legislation, which
by thelr nature cease to have legal force after the end of the fiscal yeario
which they refer, However, the anmual budget includes not only the schedule
of authorized expenditures and estimated revenues but also provisions fixing
the limits on the changes that can be made in the budgeted expenditures
without submitting a supplementary budget to Parliament, These provisions
also lapse at the close of the fiscal year, but in recent years they have been
re-enacted each year along similar lines. In the 1967 budget they were as follows:

«3. Transfers of budgetary appropriations from ons Head, Subhead or
Ttem shall be permitted upon the following conditions:

(a) Trapsfers from one Mem to another within the same Sobhead, or
Head, if there are no Subheads, shall be subject to the approval of
the Minister of Finance. The Minister of Finance may delegate this au-
thority to properly authorised persons within the limits fixed by him.

(b) Transfers from ome Subhcad to another Subhead within the same
Head and from a Head of the Ordinary Expenditure to a Hozd of the
Capital Expenditure, shall be subject to the approval of the Council
of Ministers.

{(c} Transfers from ‘Allowance for unforeseen expenses’ shall be subject
to the approval of the Council of Ministers.

{(d) No transfer, which would incresse the total amount appropriate in
any Head for “Personal emoluments’, may be made from any sourcs except
*Aliowance for unforeseen expenses.)

6. The Minister of Finance is hereby authorised to pay for past commit-
ments of the previous fiscal year out of the ‘Alowance for unforeseen

8. Arts, 16 and 46 (a), Order No. 1, 13, Meg. Guz., year 2, no. 5

9. Proc. Mo, 162, 195%, Neg. Garz, vear 18, no. 13, as amended by Proc. Wo. 196, 1953
Neg. Gar., yegr 22, no. 3.
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expenses,’ il he is satisfied that they were legally contracted within the
limits of the past year's budgetary appropriations and that they cannot
be paid out of current budgetary appropriations under the zppropriate
Heads and Subheads.

7. Subject to the approval of the Council of Ministers and provided that
additional ordinary revenues are in his opinmion, deemed to be available,
the Minister of Finance is bereby authorised to pay over and above the
amounts appropriated according to Acticle 2 of this Proclamation such
amounts as would be necessary for Government purposes which could
arise in cases of urgency, but not exceeding 10 per cent of the total
amount appropriated for Ordinary Expenditure according to Aricle 2 of
this Proclamation.”

The purpesc of these provisions is to enable the government to operate
within the limits of the initial budget Proclamation, without having to .seek
enactment of a supplementary budget. In this they have not been altogether
successful, Supplementary budgets were required for each wear from 1961
through 1965, That no supplementary budget was required for the 1966 fiscal
year is at least in part attributeble to the addition of Article 7, quoted above
which appeared for the first time in the 1966 budget.

The Badgetary Time-Table

Formally, three points on the budgetary time-table are fixed by law. Acc
ording to the Definition of Powers Order, ministers must submit their estimat-
es of expenditures to the Minister of Finance by July 22nd; according to the
Fiscal Year Proclamation, the bodget must be submitted to Parliament by
March 24th; and according to the Revised Constitution, Parliament must have
completed its deliberations and voting on the budget by at least one mounth
before the beginning of the new fiscal year, that is, by June Sth. As already
noted, however, the first of these provisions was rendered obsolete by the
enactment of the Fiscal Year Proclamation.!® It is thus the provisions of
the Fiscal Year Proclamation and the Revised Constitution which establish the
points around which the rest of the time-table must be constructed. The main
stages of the time-tabla that has evolved are as Follows:

1. On July 8th, a whole year before the start of the fiscal year for which
the budget is being prepared, the Minister of Finance sends a letter to the
ministers asking for their proposals in respect of estimated expenditures of
governmental activities under their contrs], '

2. The letter specifies that the ministerfal estimates are to be submitted
to the Minister of Finance by October 10th. The ministries have therefors
Just over three mosnths in which to propare their proposals.

10. The absence of a legally binding date for the submission of ministedal budget requests
apart from the dates specified in the latter from the Minkter of Finance, may give
rise to a certain ameunt of confusion, and this may explain the fact that scveral
ministries have on oocasion submitted their proposals too late for any consideration.
The Definition of Powers Qrder continues to be effective so far as it places mesponsibility
for the sobmigsion of ministerial budgetary proposzal: op the ministers, however, apd
this explanation therefore dots not suffice for the failure of some ministries o subma
any proposal at  all,

— ¥ —
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3. The Minister of Finance submits his propesal for the budget (known
as the first draft) to the Council of Ministers not later than Januvary &th.
Thus , the Ministry of Finance, or, strictly speaking, the Budget Preparation
Department, to whom responsibility for preparation of the budget 15 delezated
has three months in which to compile the budget from the ministeral propeo-
sals.

4. The Council of Ministers submits the draft budget proclamation to
Parliament mot later than March 24th, having had two and a hall mooths—
for its deliberations and possible amendments.

5. The parliamentary deliberations should be concluded not later than
June Bth, and by that date the budget in the form approved by Parliament
should be submitted to the Emperor. Following its approval by the Emperor
the budget is issued as a proclamaifon, published in the Neparit Gazeta,

& Mot later than June 22pd the Budget Preparation Department com-—
municates the details of deparfmental budgets to the departments concerned
and to the Budpet Exccution Department of the Ministry of Finance.

Thus, preparation of the budget, its enaciment into law, and the steps
necessary to put it into effect are completed within eleven and a half months-
two weeks before the beginning of the fiscal year,

Mention should also be made here of the last stage of the budget cycle—
the cloging of accounts for the fiscal vear and submission to the Emperor
and Parlisment of the statement of revenues and cxpenditures compared with
the budget (including any supplementary budget). This submission 158 required
by the Revised Constitution to be made not later than four months after
the end of the fiscal year, not later, that is, than November %th.

Preparation of the Budget
Estimates of expenditure

The most complicated and time-consuming part of the preparation of the
budget, both at the departmental level and in the Ministry of Finance, is com-
pilaticn of the amounts proposed for expenditure. This cormpilation must be
built up from the proposals of the lowest administrative units and must ing-
lude both current expenditures, for which proposals can be made and evaluated
from the records of the current wyear, and planned capital expenditares, for
which decisions must have been made and costs evaluated. The contents of
these praposals and their justification must be communicated intelligibly to
the Ministry of Finance and subsequently to the Council of Ministers and
Parliament.

To the letter requesting the proposals of the Ministers, is therefore attached
a “Budget Instruction™ intended to serve as a guide 1o the form and contents
of the budget proposals. It consists of two parts. The first is 2 general state-
ment of budgetary policy, which contains general guidance as to expected
revenucs, whether increases in expenditure should be allowsd aod, If so, in
what directions, At present this puidance ig given in very general terms, and
it probably could be developed to give more detziled puidance as o the per-
centage increase allowed in current and capital expenditures. It is a question,
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however, whether this guidance should be given before the ministry proposals
are submitted or whether the proposals, whatever they may be, should sub-
sequently be scrutinized by the Ministcy of Finance in view of the information
in its possession. There obviously are limits to the guidance that can usefully
be given in instructions that are applicable to all ministries and that are
issued before the ministerial proposals have been received. In addition, apatt
from the question whether prior detailed guidance is desirable, or possible, there
is also the question whether such guidance is proper to administrative instroc-
tions issued by the Ministry of Finance. As matters of policy, these puide
lines may be more suitable for the deliberations of the Council of Ministers.

The secomd part of the instructions concerns the form of the proposals.
Although this part could change with further evolution of budgetary procedur-
es, in its present form it states the curremt budgetary procedural practice
and is therefore worth summarising.

The point of departure for any budgetary proposal is the corrent vear's
budget, adjusted to take into account any additional authorisations of a
recurrent character, any transfers and reorganisations of the depatment, and
any reductions due to the current budget’s being in excess of actual nseds.
This adjusted current-year budget Is known as “current cxpenditure payable™

Details of the proposals are required for each budgetary subhead, roughly
corresponding te the departments of the ministry or agency. Where a proposal
is greater than the corresponding current expenditure payable, a justification
for the increase should be given in an explanatory mote. Tn addition, in the
case of personal emoluments, there should be a detailed description of salaries
for each type of position within the ministry and also a summary for each
of four groups of personnel: administrative staff; professional, technical and
special staff; foreign staff; and military and police.’? The summaries are used
for the consolidation of the budget, the detailed statement for reference pur-
-poses when the proposals are scrutimised by the bodies respomsible for approv-
ing the budget proposal.

A detailed statement of personal emolements is also required for military
personnel. However, the detailed statement for such personnel, unlike that for
civilian persennel, {s never incloded in the pubiished budget.

The departmental budget must inelude all expenditures, regardless of whe-
ther they are financed out of the peneral revenues. Thus, expenditures must
be included even though they will be covered by external sssistance or the
department’s own revenues, as in the case of hospitals that are allowed to
apply their revenues against their expenditures. Similarly, the Ministries of
Edocation and Publie Health should inelude expenditures that are to be financ-
ed from the proceeds of the educaiion and healih taxes.!? The reason for

11. This classification is a tomperary one improvised by the Mindstry of Finance,

12. The health and edocstion taxes were epacted by Dec. Moo 37, 1959, Nep.Gaz., year
18, no, 14, and by Proc, Mo, 94, 1947, Neg. Gaz., year 7, mo. 3. They are administe-
red as part of the regular Jand tax, but their proceeds are o be expended on health
and education respactively. In the cage of the health tax pevenoes, this imit on the ase of
the revenues is imposed by Order Moo 22, 1960, Neg. (az. yemr 19, no. 11, in the
casc of the ecducation tax, by Froc, Moo 95, Mep. Gar, year T, no. 3.
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this requirement is that the budget proposal shondd show total estimated expendi-
tures, The revenues in guestion would appear in the estimates of revenue.

For capital expenditures, proposals relating to new projects should be
supported by a detailed description of the projects, showing amounts to be
spent in the budgetary year. The proposal also should show the amounts to
be spent in the budgetary year on projects alresdy in progress which are
not expected to be completed in the current vear

Eséimates of revenue

Estimates of revenue are preparsd by the Ministry of Finance at the
same time that the ministries are estimating their current and capital expendi-
tures, The revenue estimates will show for the purpose of comparison the
actual revenne for the previeus two years, for which figures are by then
available, the expected revenue for the current year, and the estimates for the
budget vear. In the proposed estimates various factors would naturally have
been taken into consideration: the actual revenoe for previeuns vears; the effect
of any changes in tax rates, new taxes and new exemptions; any improvements
in tax administration. For customs duties account alse is taken of general
trends in foreipn irade.

Direct and indirect taxes and customs duties make up the first three
heads of ordinary revenue in the budget. Heads 4 and 5 - courts of justice
revenue and the earnings of government mimstres and departments - are
estimated on a similar basis and presented m a similar form, but in the
case of their earnings, ministries and departments are asked to submit their
estimates together with their proposals for expenditure.

Revenve from state property aond investments, head 6 under ordinary
revenue, also is estimated on the basis of current performance, taking into
aceount any known factors that conld influence revenue during the budget
year, For investments, much of this iaformation can be derived from the
relevant commercial accounts,

Finally, various external assistance is added, so that the ifotal of ordinary
government revenus can be computed.

Consofidation of the bodpet

All the preparatory work of the ministries and agencies shomid be fini-
shed and &l budgetary proposals sent to the Mimisiry of Finaoce by October
10th. The proposals are then sent to the Ministry's Budget Preparation Depart-
ment, which performs the actual work of congolidating these proposals into
a comprehensive budget,

At thiz stage the Budper Preparation Department should wverify that the
proposals are adequate with respect to the following points:
— that they contain the required Information;

— that they are In a form which allows them te be incorporated into
the coosclidated budget;

— that their explanations are understandable and relate strictly to  the
fipures w the proposals, rather than cutting acceosz: budgetary lines.
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It would be betier to return inadequate proposals at this stege rather
than to have them creete difficulties later. Such a course of action presup-
poses, however, that the proposals are submitted on time; that thc Budget
Preparation is able to mgintam constant Haison with a respensible official in
each ministry and apency, who 2 clearly responsible for the budgetary propo-
sals; and that officials of the Budget Preparation Department have an intimate
knowledge of the minisiries and spgencies. The first condition seems almost
impossible to achieve, and the latter two are not met by the present organiza-
tional arrangements.?

On the basis of the proposals received from the ministries and agencies,
the Budget Preparation Depariment prepares comparative schedules. These
give for each item of expenditure the actual expenditures for the fiscal year
preceding the current one, the current expenditure payable for the cuirent
year, and the proposals submitted by the minisiries and agencies. At the end
of the budget-preparation process within the Ministry of Finence, the schedules
will also show the proposal of the Minister of Finance that is being submitted
to the Council of Ministers.

The preliminary draft budget

The task of preparing a preliminary draft budger from the comparative
schedules iz delegated by the Minister of Finance to a Budget Committes.
The Committee consists of the Assistant Minister in charge of the Budpet
Preparation Depariment, who serves as chairman; representatives of the Office
of the Planning Board, the Credit and Fiance Department of the Ministry
of Finance, and the Budget Preparation Department; and Anancial, economic
and cost advizors attached to the Ministry of Finance.

The Committee would take the following points, among others, ntéd
consideration in its eppraisal of the expenditure proposals:

1. The general guidance as to budgetary policy contained in the letter
sent by the Minister of Fipance to the ministries and agencies;

2. The limits on total expenditures in view of the estimates of revenue;

3. Whether the budget for \he current year has not been inflated bevond
actual needs or does not include expenditures which will not recur in the
COmMIng  year;

4. Whether the plans on which the expenditure proposals are based are
feasible (for example, whether a1 proposed increase in the number of teachers
would be justified if the schools for which they were to be recruited could
not now  be builf);

5. The relative pricrity to be piven to the activities of each ministry and
agency from the standpeint of pational poliey;

13. It would be desirzble to have the budpetary accoumts divided into groups, with a
budget coordinator within the Bodget Preparation Department responsible for aach
groyp. Each coordinator could maintam ¢lose touch throughout the year with the
ministrics sod agencies m bis group and, except for the initial preparation of depart-
mental aecounts and the final congolidation of the budget, would be responsible for
preparation of the budgetary figures.
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6. The consistency of proposed capital expenditures with the governm-
ent’s development policy.

The Committee can ask cepresentatives to appear before it and give any
additional explapations that appear necessary, Its deliberations are minuted in
great detail, with lengthy quotations of opinions expressed,

The proposal of the DMioister of Finance

The recommendations of the Budget Committee take the same form as
the budget that will be attached to the budget proclamation published in the
Negarit Gageta, When completed, the recommendations are sent to the Minist-
er of Finance, who makes the final decision as to the draft to be submitted
to the Council of Ministers. This draft, together with the Minister’s comm-
ent oo the economic and fiscal aspects of the budget, should be submitted
te the Council not later than Janvary Sth.

Consideration of the Budget by the Council of Ministers

The Council of Ministers first discusses the budget in peneral ferms, then
sends it to the Council’s Budget Committee for detailed comsideration. The
Committee consist of seven members, elected by the Council' It examipes
the budget proposals, enquires into the original proposals, and conducts hear-
ings at which the ministries concerned may present their case and to which
it calls representatives of the ministries for forther explanations. The Minister
of Finance, apart from his own attendances, is permanently represented at
these heartings by the head of the Budget Preparation Department.

Following the Commiitee’s hearings the budget is sent back to the Coun-
tetl, together with any amendments recommended by the Commities, Bt is then
that the Council makes the finsl decisions as tothe draft law to be submitted
to I Parliament,

Il is the eask of the Ministry of Finance’s Budget Preparation Depart-
ment to adjust the Ministry’s first draft to incorporste amendments made by
the Council of Ministers. It is important that the Council's decisions be
speedily communicated to the Budget Preparation Department and the ministr-
ies concerned and also that they relate stricily to particular parts or items
of the budget proposal and state briefly but very clearly the changes the
Council wishes made. This need for speed and clanty is oeccasioned not oaly
by the late date at which the changes must be incorporated into the budget
but also by the complicated interrelationships within the budget, as a result
of which even a few changes may reguire its extensive recasting

Congideration of the Buodget by Parliament
The role of Parliament

In accordance with Acticle 115 of the Revised Constitution, the draft
budget {s presented to the Emperor before March 24th, and with His spproval
it is presented by the Prime Minister to Parliament.

14. Some members of the Committes sre not members of the Council of Ministers,
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Article 114 specifies that “none of the public revenues shall be expended,
except as authorized by law,” and the articles which follow indicate fairly
glearly that *lan’™ should in this coniext be understood to mean “Parfiament-
enacted law,” This peneral comtrol over the budget given to Parliament is
subject to two legal limdtations. First under Anticle 116, Parliament eannot
approve total expenditures greater than provided in the draft budget snbmitted
to it. This limitation does not bar Pacliament from increasing the expenditures
authorized for particular items, but any increase in one item must be balanc-
ed by reductions elsewhere in the budget,

The second limitation stems from the combination of Articles 117 and
28. The former article provides that, if 2 budget is not epacted by the begin-
ving of a new fiscal year, the budget to the previous vyear shall continue in
force!® The latter article requires the approval of thc Emperor before a
measute passed by Parliament {(including the annual budget) becomss law.
Teaken together, they in theory leave open the possibility that the government
could operate indefinitely free of the budgstary control of Parliament; so long
as the Emperor declined to approve the budgets enacted by Parliament, the last
Parliament-epacted budget that was approved by Him would continue to provide
2 lawful basis for government expenditures. In practice, however, the constantly
increasing needs of the government make this second Hmitation of no real
importanes,’s

The budgetary procedure in Parliament

The draft vresented to Parliament includes not only the draft of the
official text and accompanying schedules but also detailed cxplanations for

each subhead or, where thete are no subheads, for each head of ordinary
expenditure. These explanations give;

1. For personal emoluments (civil salaries and wages, civil and automo-
bile allowances, military and police pay and allowances), the number
of posts, range of salaries, monthly total for each proup of emplovees
and rank and an anmual tofal for each of three groups-administrative
staff, professional and technical staff, and foreign staff:

2. For the remaining items of ordinary expenditures {motor vchicles,
equipment and supplies, and other charges), the amount provided for
each sub-class of expenditure (up to eleven sub-classes within “equip-
ment” and up to ningteen within other charges).

This draft takes its course through Parliament in the same way as any
other law,!? except that Article 86 requires that proposals involving an

15. This provision may by implication strengthen Parliament’s position in ot respect. As
to most matters, the Emperor has an unlimited power to legisiate independently of
Parliament “in cases of emergency that atise when the Chambers are pot sitting.”
Rev. Con., Art. 92, It is arguable that Article 117 should be taken to exclnde aoy
ather “eoergency” procedure in the cage of bideetary legislation, and that Article 92
therefore does not apply o this area.

16. This comment applies also to a third lega! limitation that could be argued to exist:
that the submicsion of a draft budget by the Coumcil of Ministers, through the Empe-
ror, i5 a4 nocessary pre-cendition for the exercise by Farliament of ity budgt-making
powet,

17, For a description of the Ethioplan Parliamentary process, scc K. Redden, The Law
Maktg Process in Etkiopia {Addis Ababa, 1565
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increase in governmental expenditures be presented first to the Chamber of
Deputies. Since each bndpet has provided {or Governmental expenditures
greater than those of the previous year, the draft budget has in practice been
presented first to the Chamber of Deputies.

The Chamber of Deputies has a standing Budget Commitiee for the
purpose of examining the draft budget The Committee holds hearings at
which representatives of the executive can present their case. The present
practice is for only the representative of the Ministry of Finance to attend
these headngs, but it would be desirable for representatives of other ministr-
ies and agencies also to atiend, when necessary, to explain amd defend their
proposals,

The Budget Committee presents its report to the Chamber and voting takes
place in accordance with Article 116, itemn by jtem. The minister of State in
the Prime Minister's Office is present at the proceedings before the full cham-
ber to answer any questions concerning the proposals of the Council of
Ministers. The budget must be approved by a vote of a majority of the
members present,” and no vote can be taken without a quorum, which
15 a majority of the members.'?

After being passed by the Chamber of Deputies, the budget is immedia-
tely forwarded through the President of the Chamber tothe Senate. The Senate’s
procedure for consideration of the budget is similar to that of the Chamber
of Deputies. The Senate clects a Budget Committee which examines the bud-
get and presents its report to the Full Semate. Voting then takes place inthe
same manper as in the Chamber of Dieputies,

Sobmission of the Badget to the Emperor—Conflicts between the Senate and the
Chamber of Deputies

If the proposal passed by the Chamber of Deputies is approved by the
Senate without change within two months, it is sent through the Prime Minis-
ter to the Emperar, The Ewperor may then either approve the budget, in
which case it will be promufgated as law, or retum it to Pacdiament with
Hiz observations or with & new proposal® The latter, however, rarely
happens.

There may, however, be 2 conflict between the two Chambers. This conflict
may take one of three forms: The proposed budget approved by one Cham-
ber may simply not be acted on by the other Chamber within two months,
it may be approved by the other Chamber with amendments, or it may be
rejected by the other Chamber. The constitutional provisions relating generally
to confliets between the Chambers in the enactment of legislation apply in
each case.

In the case of the second Chamber's failure to act within twe months,
Article 89 provides for a joint meeting of the two Chambers. If the joint

18. Rev, Con., Art. 37.
19. EBev. Com., Art. 7%,
2, Rev. Con., At E8.
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meseting approves the proposed legislation within thirty days, it 15 to be com-
municated to the Emperor in the same manner as if it had been separatsly
approved by each of the two Chambers,

The other two cases are dealt with by Articles 90 and 91 respectively.
Article 91 also controls in the event that the joint meeting provided for in
Article 89 fails to approve the proposed legislation.

ARTICLE 9,

“If within the aforesaid period of two months, a proposal of lepisla-
ticn approved by one Chamber, is approved by the other with amend-
mcnts, the said proposal shall be returned to the first Chamber for furiher
consideration, If, opon such further consideration, it is approved within
30 days, by the first Chamber, with the said amendménts, it shall be
communicated to the Emperor for action in accordamce with Article 88,
If within 30 days, the amendments are not accepted by the first Cham-
ter, the Chambers shall, thereupon, meet together to discuss the proposal.
If, in such joint meeting, the proposal iz approved, with or without
amendments, within 30 days, it shall, therewpon, be communicated to the
Fmperor for action in accordance with article B8

ARTICLE 91.

“If a proposal of legislation approved in one of the Chambers is
rejected by the other within two months after its communication to it, as
provided in Ariicle B8, or if a proposal of legislation is wot approved,
with or without amendments, after discussion in 2 joint meeting, as provided
in Articles 89 aod 90, full reports oo the sitpation shall be prompily
communicated to the Fmperor by the Presidents of both Chambers of
Parliament, throuph the Prime Minister, and the Emperor may, thereupon,
cause to be trapnsmitted to both Chambers of Parliarment, His observations
in regard to such reports and such proposal of legislation, or cavse to
be trapsmitted to the Chambers, a proposal of legislation on the same
subyect,

Execufion of the Budget—Budgetary Control

As soom as the budget is finally approved, the Ministry of Fnance com-
municates the detailed budget to the ministries and departments comcerned.
Should any ministry or agency at this stage wish to re-allocate its appropria-
tions between different articles or even items of expenditure, it can ask the
Ministry of Finance to approve the transfer, as provided by the budget proc-
lamation.2! In practice, this authority iz delegated to the Ministry’s Budget
Preparation  Department.

A statement of the detailed budger distribution i{s sent alse 1o the Budget
Execution Department, to which the task of budgetary control s delepated.

21, Agx the budget proclamations bave been enacted in recenmt wearg, this awthedty is com-
ferred By Article 5, quolsd above at page 371
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Bedgetary allohments
The system of budgetary conirel ¢an be summarised as follows:

1.

2.

The Pudget Execution Department maintains a register of budpetary
authorisations for each budgetary subhead.

For provincial expenditures, the Budget Preparation Department sends
a standing authorisation for the fiscal year to the provincial treasurers
{Bejironds), based on the distribution received from the department
concerned, Control of provincial expendirures s thus delegated to the
Bejironds,.

For other thap provincial expenditures, a reguest for a budgetary
allotment has to be submitted to the Budget Execution Deparlment.
An zllovment is a part of the budgetary authorisation, which™ the
department needs for either its current sxpenses for a part of the year
(usually a momk) or sech intermittent expenses as large purchases
and construction projects, The allotment is not ftselfl a dishursement
of money. Usnally it is accompanied by a cash allocation, which is
considered an advance, to be accounmted for in the department’s
monthly financial statement.

The request for allotment is checked against the register of budgetary

anthorisations, and the payroll is checked against the previous

month’s receipted copy of the payment. The request also is checked
with respect to the following pointa:

— whether the persom who signed it acted within his autbority;

- whether the expenses proposed are charged to the proper budget
headings;

— whether the requests are within the budgetary authorisations and
whether the balances shown by the deparitment agree with those
of the Budget Preparation Department; and

- whether the payroill is within the establishment roll fixed at the
beginning of the wear or by additional authorisations,

In some cases an amount due to a third party is to be paid direcily
by the Ministry of Finance on behalf of another department, within
the latter’s budgetary authorisation. The payment is then made as
a direct dishursement and appears in the account as a definitive
sxpense. Such payments as gramis-in-aid to autonomous iastifutions,
contributions to joint funds and paymenis to the Jmperial Highway
Axthority are also made in this way.

Pavmepts and receipts principle and the allowance for onforeseen expenses

The FEthiopian budgetary system is based sinictly on the “cash™ or “pay-
ments and receipts™ basis. That Is, the budgetary authorisation comfers autho-
rity only for paymenis actually made in the fiscal year to which the budpet
refers. i peyment is not made until the pext fiscal year, it must be authoriz-
ed in that next year's bodgst, even though the payment may have heen made to
satisfy obligations incurred dming the previous year.

There is one exception to this rule. Part of the “allowance for unforeseen
expenses” is provided to pay commitments of the previous year, if they were
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legally contracted and cannot be paid out of the current appropriations under
the same head or subhead, The authority to make payments from this allowance
is conferred by the budget proclamation on the Minister of Finance ™

In the budgetary practice, the use of this allowance for additional budge-
tary authorisations for the current vear ovdinacly is by means of mazajas
issued by the Minisiry of the Pen on the Emperos’s instructions. Their issuance
results from the Akabi saat, that iz andiences of the individual ministers with
the Emperor fo discuss these additonal authorizations. The authorisations are
in effect transfers from the allowance for unforeseen expenses and therefore
subject to the approval of the Council of Ministers. Normally they are in-
corporated into the supplementary budget if thers is one.

From the standpoint of budgetary control and accounting, no expenses
can be chareed directly to the allowance for unforeseen expenses. Rather, a
transfer must first be made to the relevant budgetary account, thus reducing
the balance of the allowance for unforeseen expenses and increasing the bud-
getary authorisation for the account to which the transfer is made. If no
budgetary accounti exists because the expense¢ i3 new in characier, a new
account must be opemed.

Closing of Accontits for the Fiscal Year

The last stage in the budgetary cycle is the closing of accounts for the
fiscal year. The Ministry of Finance through its Cenmtral Accounting Office,
prepares a statement of revenues and expenditures for the year. This statement
shows the actual revenues and expenditures from the accounting records and
the corresponding appropriations contained in the budget, including the supple-
mentary buodget and any transfers in the same order and in the same form as
the bodget. The statement also shows for each budpgetary head, subhead and
itery, the difference between the actual results and the budget. The statement
iz accompanied by a report of the Minister of Finance, containing an analysis
of the differences and appropriate comments.

Finzlly, in accordance with Article 120 of the Revised Constitugoa:
“Within four months after the end of every fiscal wear, the Council
of Ministers shall present to the Emperor and to Parliament a
detailed report on thc receipts and expenditures of the said year.
The report shall be immediately referred to the Auditor general,
who shall, within three months, present his comments thereon to the
Emperor and to Parliament.”

22. By Anick & of the proclamation, ag it has been enacted in recent years, quoted above
gt page 371
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INTRODUCING THE ETHIOPIAN LAW ARCHIVES:

SOME DOCUMENTS ON THE FIRST ETHIOPIAN CARBINET *
By Selamu Bekele and J. Vanderlinden

Introduciny the Ethiopian Law Archives

In the course of the academic year 1964-1965, the Law Faculty of Haile
Sellassie I University decided to establish the Ethiopian Law Archives. °

The creation of this new facility within the Faculty was justified by a
triple necessity:

1) fist of all it was necessary to start collecting in a safe place all
Ethiopian legal documents: they were precious, ie., difficult to replace in case
of loss or damage. Tt had been noted that some documents of that kind
previously existing in the Facnlity had been lost with little hope of ever being
replaced ;

2) onee the documents were gathered, it would be necessary to classify
them so that they would be easily available to anybody interested in them;

3 finally it was desirable that persons who might be interested in the
Archives be kept informed of the progress made on the two points mentioned
above,

The first task, that of gathering the documents, began jn May of 1965,
At that time Faculty members were asked to deposit in the Archives all
decuments in their possession which could be comsidered as coming within the
jurisdiction of the pew department; much of the present collection is the
result of their contributions. We also contacted students, some of whom also
contributed with generosity to the project by providing ws with documents,
mostly relating to FEtbdopian legal history, which are very difficalt to find
nowadays. Finally the member of the Faculty @ charge of the Archives
started a systematic enquiry into the souress of Ethjopian law for the purpose
of discovering items of interest for the collection.

The result of the first six months of our activity is that approximately
a hundred and fifty items have been deposited in the Archives, Among them,
we find:

— the original of a letter addressed to the Journal of Fthiopian Law by His
[mperial Majesty in 1964;
— documents, mostly drafts, related to the preparation of the Ethiopian codes;

® This paper is the result of the collaboraton of a stedent et the Law Faculty, Haile
Scllassie I University, Ato Selamu Bekele, and 2 member of the teaching stafl, Dr, J.
Vanderlinden. We have an equal, although in many cases, radically different share in
the preparstion of the paper, bur as it hers stands, each of us iz ready to take the
responsiblity for it as a whole,
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— legislation that had besn printed when promuigated, but which is now very
difficult to fiod:

— excerpts on legal matters teken out of historical sources, such as chronicles,
travel reports, eic.;

— work done by students of the Law Facuvlty, mostly translations into English
of Amharic texts, but also particular studies on special subjects;

— studies by various scholars on aspects of Ethiopian law and society.

While the process of pgathering documents is being carried on, every item
coming into the Archives is classified according to the Law Faculty library
system,

Once classified the items are put iato the Archives filing cabinets and book-
Cases.

Finally, in order to inform people who might be interested in the Archi-
ves, the Jourmal of Ethiopian Law has agreed to publish regularly selected
documents from the collection which seem of sufficient interest to its readers.
This explains the tifle of this short paper, which, apart from introducing the
Archives will oifer to the readers of the Journal some documents related to
the constitution of the first Ethiopian cabinet by Menelik II in 1908,

We hope that the publication of these documents will not only stimulate
an interest on the part of Ethiopian lawyers in the Archives (it is ooly through
their personal contributions, however small, that the Archives can be develop-
ed for the common benefit of all), but will alse contribute to a  desper
knowledge of Ethicpian law and legal histery.

Some Docnments on the First Ethiopian Cabinet!

Although there existed state officials with specific governmental functions
before the time of Menelik II (among them the Afe Negus iz perhaps the most
ancient we kmow),? it was durng his roign, in 1908, that for the first tine
in Ethiopian history a cabinet was established.® Infact news about the Empe-
ror’s intemtions of establishing 5 cabinet was circulating through the country
as early zs November or evea October of 1907, as the documents reproduced
mm Appendix I cleatdy show.®

Le Semeur d&'Ethiopie, a French pericdical published in Harrar, in its
issue of MNovember [907, mentioned the Emperor’s intentions and gave a
tentative list of four names with corresponding functions. This first list differs

i. The purpose of this section 5 only 0 inireduce summarly dse decaments eontained
in Appendices to this paper;: it doos not deal with the comients of these docoments,

2. S5ze on this point = swdy by Abs Paulos Tradua in the Archives (53), which refirs
to the relevant Ethiopian litermture, and (he netes and decuments, prepared by GW.B,
Huntingford for bis edition of Alvarsz' Prester Jokn of the Imdies (Archives, S1).

3. For all these historical developments see Balambaras Mahteme Seliassie Wolde Meskel,
Zikire Neger, Addiz Ababa, 1950; Aba Paulos, cited above at note 2, passim, abd
Guebre Sellagtle, Chronique iy regne de Menelik I, roi des rois d"Erhiople (19323, vol 2,
ph. 52718, and notes thersto,

4, See the excerpts from Le Semewr o Ethiople. Year 3, Nov., 1907, p. 300 and Year 4,
Feb, 1908, pp. 354-355, in Appendix I, below.
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from the final one on two points: Afe Negus Nessibu became Minister of
Justice and not Prime Minister (the latter office was never formally establi-
shed} and Lige Mequas Ketema became Minister of Interior and not Minister
of Justice. But Le Semewr also mentioned the names of three other persons
as being possible Ministers. Of these, only one received a cabinet post:
Negadras Haile Giorgis, who was appointed Minister of Commerce and Foreign
Affairs, not Minister of the Pen as predicted in Le Semenr. As for Dejaz-
match Mechacha Worquie and Negadras Iggezon, they were not appointed.

In #s issue of February 908, Le Semewr provides us with the full and
accurate list of the new Excellencies and, ‘at the same time, enables us to date
with precision the new mstifution, which was proclaimed, according to this
source, on Japuary 26, 1908, In this Preclamation, the Ministers® were nine
some of them being responsible for more than ome branch of public adminis.
tration. They were:

i. Afe Mepus Nessibu Minister of Justice

2. Fitawrari Habte Giorgis Minister of War

3. Tsahafi Taezar Gebre Sclassie Minister of Pen

4.  Lige Mequas Ketema Minister of Interior

5. Bejerond Mulugeta Minister of Finance

6. Negadras Haile Giorgls Minister of Commerce and Foreign
Affairs

7. Kentiba Wolde Fsadig Minister of Agriculture and [ndustry

8.  Azaje Metaferia Minister of Imoperial palace

9.  Kegnarmatch Mekonnen Tewondbelai Minister of Public Works

We do not bave the proclamation by which the new -framework was
established but, foriunately, the rules that were devised by Menclik for the
nine Ministers were presceved through the Zikre Neger of Balambaras Mahteme
Sellassic Wolde Meskel® Each set of rules defines the jurisdiction of a
Minister by giving a list of his powers and duties. Some lcxts are faitly Iong,
one having twenty six articles (for the Minister of Finance), and some others
are very short (there are only four articles for the Minister of Justice, but
this could wvery well be because the functions of the Afe Nepus had bheen
sufficiently defined in the course of time). There was one set of Instructions
for each Minister with the exception of the Minister of Interior, who also
had under his jurisdietion Public Health and received special additional ins-
trections on that subiect, and the Mmister of Commerce and Foreign Affairs,
who received instructions for each of his two responsibilities.

5. Troanslator's note; The Ambanc word for Ministry is minfsrair and the Amhbaric wopds
for Minister is mimistir. The two terms are used in (he repulations of the Minigtrics
interchangeably. The most commonly used term in the regulations s mdairfai. Ooly
in  thyee ﬁ:stamxs is“th: m;lmnHmfm:rﬁr used, but without a diffcrence of sense in
meaning. Note Az we emere  Besserat in his  allegovical essay  (Appendix
I, below) all through oses the wrm minisfarr and never mmaiziir, But in h:x:: Ense Lhe
meaning i cheay: he means the porson and not the depurtaent,

6. Cited at note 4, above. We must express here all our thanks 1o Balambarzs Mahteme
Sellazsie Wolde Meskel, for having so generousiy allowed the reproduction #nd translat-
ticm of these documents.
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We are reproducing these tules in the following pages (Appendix II) as
they were published a few yoars age in the Zikre Neger; the texts have bere
been translated into English for the first time.

Some time after Mepelik established the Minfsries, a man whom we
know under the namec of Memerc Besserat of Manz published a short pamphi-
et dealing, in alleporical Fashion, with the new institutions. That pamphict ig
interesting not only becausze it was the second bock ever to be printed in
the country,” but also because it was the very first to be iotally devoted,
even indirectly, to & legal subject. The pamphlet is reproduced in its entirety
in Appendix II, below.

The allegory representing the newly created cabinet 15 that of the human
body and was bottowed from varions passapes of the Bible® Jis peneral
purpose was to show the unity existing between the pew institations and
the Emperor, in reaction, it seems, against those who saw in the new organs
a division of the Imperial power and a weakening of Menelik™s authority.
The relevance of the biblical texts to the descrption of the cabinet generally
is very clear (in some cases the author has reproduced passages almost withont
change), but at times ope cannot see where the parallel lies. However, analysis
of the texts iz not our task here. Our only purpose is to introduce them to
the reader as we did the rules drafted by Menelik for each Minister. Let us
hope that starting from these nparrow bases some scholar will one day be able
to relate the full story of the first Ethiopian cabinet.

APPENDIX 1
Articles in Le Semeur d'Ethiopie comcemning the appointment
of the first Ethiopian Cabinet (Le Semear "Ethiopie, 3 vear November,
1907, p. 301 and dth year, Febrnary, 1908, pp. 354-355).
1, November, 1907. Constitntion of a Minisiry.!
Pruring the month of October, Emperor Menelik took the initiative of a

reform unprecedented in the history of Abyssinia, by constituting a Ministry
in the European way.

Here are, by way of information, the names of the candidates known up
to now.

President of the Council: Afz Negous Nezibo.?
Minister of wer: Fitacrari Apte Guiorguis.
Minister of Justice: Likemoikois Katama
Minister of Apriculture: Kantiba Wold Tsadek.

7. See S. Wright, "“Book and Manustript coliection i Ethiopia,™ J. Eth. Soudiey, vol, IT
No. 1 (Jan., 19564), especially pp. 1415

§. ¥For the convenience of the reader we have supplied m footnotes to Appendix TIT the
text of alf biblical references cited inm the text.

The following texts are a translafion from the Frepch original,

The names of the Ministers arc bere repeoducsd in the ooiginal spelling of the article,

=]
;

19
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One considers also as possible Ministers, the following persons:
Dedjazmatch Mechacha Worquie would be in charee of the Ministry of Fore-
ign Affairs. Nagad-Ras Iaggezou would take charge of Finances. Magad-
Ras Haile Guiorguis would fill the post of Minister of the Pen.

2. Febrpary, 1908. Proclamation of the new Abyssinian Ministers,

] ‘In one of our last issues we announced the constitution of an Abyssinian
Ministry. Today more precise information coming from Addis Ababa allows
us to rectify and complete the list of Ministers which have been elected and
proclaimed.

The seven® already appointed were proclaimed in the Ghebi on Sunday
the 2%1; of January and two others were appointed and proclaimed at the
same €.

Q4.
Justice: Afa Negous Nazibou.
Foreign Relations and Commerce: Megad - Res Haile Guiorpunis,
Finance: Badjironde Moulou-Gueta.
Agriculture: Kantiba Wold Teadek.
War: Fitacrari Apte Guiorguis.
Pen. Alaka Guebre Sellassie.
New,
Public Works: Kagnasamatch Mekonnen.
Palace: Assallafi Matafaria,

APPENDIX I
Menelik’s Decrees on the Organization of Ministries.

I. PRules of the Ministry of Interfor (Zikire Neger, pp. 109-110}

1. This Minister shall be the Negus' Minister and shall govern the governo-
rate of Shoa as the MNegus® deputy. It is he who I3 the Negus® deputy
before all the governors.

2. It is his duty to send the orders of the Negus to the governors. If
the Government appoints officers in the towns, these officers shall obey
this Minister.

3. The Minister of Imterior i5 chief of the Police Force. Im this matter
all governors shall take orders from him. Since he is the securer of
human life, he shall protect the Inhabitants of the country: the Amharas
the ferengis, Gallaz and others.

4. They shall notify the Minister of Interior {sic). In cooperation with the
Minister of Health, they shall protect the health of the peopls, doiog
all things Decessary,

3. Adlthough Le Semenr JEthfopde only mentions six Mimisters in the following list, fou-
pettmg Likemoikais Katawa as Minster of the Inisrjor,
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The Minister of Tnterior shall facilitate the taking of a census of the
population in all areas. Bt is he who shall order the governor: to have
censuses taken ip their povernorates,

He shall bave apnually registered into a large register the censuses sent
to him from the governors.

The Minister of Interior shall also have births, deaths and marriages of
of persons registered in the Honor Bock.

He shatl show the report of the governors every year to the Negus

and the other Ministers and after haviog it copied into a large register,

he shall deposit it in the State Treasury,

[t i3 he who levies personal and income taxes. Therefore, he shall send

the population data of the povernorates along with the revenus accounts

and the copy of the books 1o the Minister of Finance as soon as he

is asked to do so.

The fenctions of the Minister of Interior are divided into four {sic)

departments;

a) The administration of the Governorate of Shoa.

by The admunistration of the governorates in the north up to the
cast of Shoa: from Gojjam to Adal country along the Tigre and
Wollo countries,

¢} The administration of countries west and south of Shoa; from
Harrar to Gojjam and along Kaffz and Jimma,

d) Census.

¢} Police and Security Forces.

Rules of the Ministry of Foreign Affairs (Zikive Neger, pp. 178-181).

The main function of this Minister iz concerned with foreigners. He
ghall deal with ministers of other States.

The Megus alone shall decide upon 2 major political isswe that may
arise betwzen Ethiopia and any other foreign State. Ewven thenm, the
Minister shall study the whole matter before hand and present it to
the MNegus. It 5 he who shall write the final letter of agreement or
settlement excuted by the Negus.

It is this Minister who shall present to the Megus any guests or mimist-
ers of foreign States who come to Ethiopia.

The ministers of other countries shall present their credentials from
their governments to him.

Foreign comsuls and resident ministers deserve respect. Representatives
of foreign States should enjoy some sort of immunity. A foreign rep-
resentative, his family and secretaries should not be harmed, assaulied,
troubled or arrested, because such can be a cause of War.

Also it is forbidden to enter with force intc embassies, consulates or
lepations, since because of this hostilities may arise. The State ¢nforces
guch law in every country where there is law and order. Therefore, the
Minister of Foreign Adfairs shail be the chief protector of foreign consuls
and ministers.

It is his duty to make agreements concerming post, telegraph and tele-
phone with other States.
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Also to make apreements with other States for the aid of the sick and
the wounded, so that they may not be harmed.

Any foreigner coming into Ethiopia shall show his or her passpost to
this Minister or his deputies,

This Minister shonld first see all apreements of trade or contracts of
farming or house building tendered to foreipners. After such agreements
have heen formed he shall copy them in his registers.

He shall receive on behalf of the Ethiopian Government land granis
from and excute loan agreements with a foreign Siate.

If a foreigner brings a law-suit against an Ethiopian before his own
consulate it is this Minister who shall protect State interests in the
trial.

If the Fihiopian Government intendz to deport a foreipner from the
Ethicpian territory on politicel or any other grounds it is this Minister
wha shall discuss apd settle ihe matter with the particular consulate of
the foreipner,

There is an agreement between the Ethiopian Government and ministers
of foreign States concerning the extradition of criminals or the granting
of agylum. The Forejpn Minister shall excute this agreement in cooperation
with the consul involved.

Provincial governors shall be deputies of this Minister in matters con-
cerning passports and visas and extradition.

The Minister of Foreign Affairs shall be head of all Ethiopian consuls,
ministers and ambassadors abroad. All Ethiopian enveoys o a2 foreign
country shall take orders and direetions from him, When thete is a
need of establishing a pew consulate in any country thiz Minister shall
present the matter to the Negus.

This Minister shall appoint and send Ethiopian envoys to other countir-
ies on behalf of the Negus. Uniil the FEthiopian {Government appoints
Ethiopian envoys in Europe this Minisier can appoint there feremgis as
consuls. Since these persops have other jobs they shall serve as consuls
for the Ethiopian State only for its honour, without remuneration, sxcept
for statiomery and postage expenses,

The Eihiopian Government has a consulate in Djibouti. Thers must
be other consulates in Jerusalem, Aden, Massawa, Khartoum and at the
at the [ronticr of the British Sudan.

The Minister of Foreign Affairs shall divide his work into four depait-
ments:

al To discuss matters with foreign consuls and foreign States.

b} To discuss maiters with other States and their ministers.

¢) To translate contracts, passports {visas),

d} books, writs, pewspapers concerning or belonging to forsigmers in
Ethiopia.

Rules of the Minister of Palace, Post, Telegraph and Telephone (Zikire
Neger, p. 490}

Tke main job of this Minister is to attend to the Palacs,
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Wherever the MNegus may be, whether in the Palace or outside it, this
Minister is the main attendant to him.

He is the one who shall organise and administer the Palace. It iz he
who shall receive delegates of foreign States at the entrance to the City
and shall escort them to the Palace umntil they are received by the Negis.

He is the head of telegraph and telephone. All others who are work-
ing in this field shall obey him. They shall prepare their account book
every three months. The Minister shall transmit this book to the Minis-
ter of Finance,

The Minister of Commerce amd Costoms (Zikire Neger, pp. 377-378),

This Minister shall supervise the commercial transactions of the country.

He is head of all customs officials and negad rassofch officials of the
Department of Commerce.

He shall present plans and projects to the Government which may
increase the commerce of the country.

He shall present fo the Government plans of customs arrangments which
are suitable to the merchants and at the same time increase inland
revenue,

When it is necessary to impose, amend or abolish a system: of taxa-
tion it is this Minister who shal present such proposal to the Gowvern-
ment.

He shall keep customs accounts in two books.

He shall record all goods and products imported and exported so that
he may report to the Government at the end of each year.

The regad rassotch shall send o him a quarterly review of the revenne
in their districts.

This Minister shall transmit the books of the negad rassotch at the end
of every year to the Ministry of Finance.

He shall be a judge for traders. He may appoint a deputy to assist
him in the adjudication of commercial disputes, In cases involving
Jerengis he shall appoint some number from among the feremgis and
decide the case with them.

If the consuls apply for the termination of a trade license of ons of
their nationals the Minister of Commerce shall settle such dispute in
person with strict adherence 1o the law so as to avoid any blemish on
the Government's reputation.

Appeals from the decision of the Minister of Commerce shall lie to
the Afenegus ot the Negus.

[n matters involving trade agreements with a foreign government the
Minister of Commerce and the Minister of Foreign Affairs shall study
the matter and present it to the Government,

All agreements entered into by the Fthiopian Government with a fore-
ign country are only for a fixed pericd of time. Thus, the Ministers
of Commerce and Foreign Affajrs shall notify the Government a year
in advance about the date of expiry of the agreement.

He shall impose a business and alcohol tax receivable from all merch-
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ants. He shall collect this tax each month and give it to the State
Treasury.

He shall transfer all tax account books to the Minister of Finance at
the end of each year.

The Minister of Commerce shall help the Mimster of Public Health in
respect to the following matter. In the sale of food-stuff and aleoholic
merchandises he shall see to it that such goods are net harmful to
heatth.

The Minister of Commerce shall divide hiz work into five departments:
a) DBusiness Transaction Division.

b) Customs Division for the City of Addis Ababa.

c) Customs Division for the rest of the territory of Ethjopia.

d) Accounts Section.

¢) Commercial cases Division,

V. Rules of the Minister of Agricultwe and Indesiry (Zikire Neger, pp. 317-

10,

11.

319).

The function of this Minister shall be concernmed with agricultural
wealth and industry.

Tt is the duty of this Minisier to see that the land s well cultivated,
old apricultural tools are replaced by good oncs, distribute various erop
seeds when he has any and accumulate other varieties in addition. He
shall also see to It thal cattle breeding is done, in order to make the
country wealthy, He shall do thiz after the Eurcpean manmer.

He shall be the protector of the peasants and shall enforce the faw
concerning them.

He shall compensate with moogy and homour all those persons who
have cultivated their land efficiently, who have harvested a large crop
and bred many catile and those officers who have supervised the works
of the good farmers.

He shall have punished those person who have neglected their farms.
If there js a erop failuee in a certain area of a country suffers from
cattle disease or epidemic the Minister of Agriculture shall prescat this
case to the Government. He shall arrange that the tithe and tax be
reduced for such area while it must be jncreased im another, rich ares.
It 13 the duty of this Mimistry to supervise the cultivated land of the
farmers in order to avoid crop failure. He must see that the farmers
obey the doctors im regard to their own health apd the health of their
cattle.

This Minister shall find out what part of the governorate is cultivated,
forest, pasture Tand or arable or aeglected lamd.

He shall record all notice from governorates in the Commercial Remster.
The govermors shall report to this Minister the number of cattle in
their governorates and he shall glso have a cafile census made.

The Minister of Agriculture shall form and execute contracts of hire of
land for commercial establishments or for the opening of factories. He
shall also consult in this matter with the Ministers of Foreign Affars
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and Finance and he shall give a copy of the contract to each Minister.
i an agricultural school is established in a province it ghall be super-
vised by this Minister.

This Minister and the Minister of Public Works shall together execute
major agricultural projects with the advice of an agricultural enginneer.
He shall protect the forest weatth of the country. He shall forbid the
indiscriminate cutting of trees, since that will hasten soil erosion. He
shall decide which sort of trees may be cut down and which may net.
He shall order that young trees should never be cut down. In this job
he shall be assisted by the governors.

He shall have gowernment farms cultivated according to the order of
the Negus.

He shall impose land, cattle and service taxes. He shall anoually require
the book for these taxes from the governors so that he may keep his

account. After he has closed his book he shall teansmit it to the Minis-
ter of Finance,

Ruales of the Ministry of Public Works (Zikire Neger, pp. 426-427).
The construction of roads, railways and other public works is the Fune-
tion of this Minjster.

He shall supervise the construction of government buildings, He shall
make comiracts with engineers and constructors.

}-Ie shall maintain and repair all government roads, bridges and build-
ings.

Hez shall sopervise the cutting of wood for use for public works,

He shall enforce contracts in regard to the cutting of wood or the sale
of pumped water.

In cecoperation with the Minister of Apmiculture, the Minister of Public
Works shall build dams across big rivers for irrmigation purposes.

He shall excute contracts into which he has entered according to their
terms.

He is the supervisor of railway wotks to be constructed in Ethiopia.
Hisz agents by his order shall watch all roads and bridges where money

bas to be paid in order to pass through. They shall also collect the
fates.

Since the governors collect such fares in their own governorates on
behalf of the Ministry, they shall every vear send to him what they
have collected.

This Minister shall deposit the fares he has collected, along with the
account books, in the State Treasury.

He shall supervise the store for equipment for public works; at the end
of #ach year he shall transfer the list of the equipment alomg with the
register to the Minister of Finance.

Role of thke Minister of Finance and State Trenswry (Zikire Neger, pp.
195-199).

This Minister {s principal keeper of the Government Treasury.
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This is his work.

The Government Treasury, the Neguws' private treasury and the Crown

Treasury are thres separate treasuries,

This Minister shall keep the MNegws' private treasury and the Crown

Treasury.

a) The Negus' privare property shall pass to his heirs on his death, or
he may give away from this property as a gift to the Church, to
the bome for the Sick, for charity or to any person.

by The Crown property shall be the Negus® duoring his lifetime, but
after him the new Negus" shall inherit such property.

Government property shall be disbumsed oply for the admm:straunn of
the country and for state affairs.

The Minister of Finance is the apent of the Government in its transac-
tions with banks and other treasuries.

He is the head of all local treasurers. It is he who shall have them
appointed by the order of the Megus.

He shall collect into the coffer all Government revenues. When incomes
from thc varicus minfstries, governorates poblic corporations, banks,
monopoliss, other government departments, etc. are deposited with the
Minister of Finance, the books shall be deposited as well, The books
shall be deposited in a safe in the house of the Minister of Finance.
The Minister shall give a receipt to this effect.

All government expenditures shall be drawn only from the safe of the
Minister of Finance; the Minister shall rective a receipt to this effect.
Orders about revenues and expenditures shall either be deposited or
drawn it the first five davs of each month.

The Ministers shall send their books of account to the Minister of
Finance within the first five days of each month. They shall also return
all surplus or repay the deficit from the previous month during this
time.

Aside from msjor withdrawals or deposits of money there may be other
extraordinary expenditures by order of the Nesuws. Therefore, the Trea-
sury must be open for four hours every day eacept on Sundays and
holidays,

The Minister of Finance is the cne whe shall make government contracts
when it is convenient by tender to government suppliers.

The Minister of Finance shall be informed of cootracts, monopolies,
agrcultural contracts, etc. made with foreigners. He is the keeper of the
Government ‘Treasury,

All government account books shall be in the hands of the Minister
of Finance.

Government account books must be kept in two copies. This should
be so because, if one is lost the second one shal remain and it will
be possible te find the accounts when they are looked for.

The Minister of Finance shall fssue a guarterly balance shest. Provincial
treasurers shall alse do the zame and send the sheets to this Minister.

There shall be a budget-expenditure report at the end of every vear
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The government books of account shall be deposited with the Minister
of Finance and shall be shown to the Negis and the Coungillors.
The Minister of Financs may at his own discretion send to the prow-
inces an inspector who shall imspect the books and accownts of the
provincial treasuries.

At the end of every vear the Minister of Finance shall make an inven-
tory of the goods stored in the Stores, listing the goods in a separate
register. The Minister of Public Works may demand the register of goods
for government works,

The Minister of Finance shall close all books of account, including
those of other Ministers, and these will become Government property.
After the budgetary year is over and the balance sheet has been issned
the surplus shall be kept in separate coffer and shall be a government
reserve. ‘There shall be ome officer in charge of this reserve account,
because the register is separate. When money is drawn from this coffer
the assembly of the Councillors must be consulted.

In time of crisis, that is, at a time when “cholera™ is wide-spread, or
in time of war, epidemic or famine, when revenue will be less than
expenditure and a deficit sccrues, the Government shall draw from the
reserve account and cover the deficit.

If the Government borrows money to exscute a major project it js the
Minister of Finance who shall arrange and repay the lean along with
the interest in accordance with any such apreement entered into.
Withdrawals from or deposits in the coffer of the Minister of Finance
shall be made with a dooble receipt. The copy shall be kept with the
books in the Treasury and shall be jdentical with the original

The accounting of the books of the Ministry of Finance should be
aceurate, M the account is not accurate the Government may become
bankrupt.

The Negus has ordered the assembly of the Councillors to convene,
When this agsembly meets, from Tahessas Tth to 15th (E.C.), the Minis-
ter of Finance shall give to this assembly a report on the economy of
the country every year,

The work of this Minister shall be divided as follows and he shall
appeint 2 head for each depatrtment:

2] Tax and Customs Division.

b} Finance Secretariat Division.

¢}  Treasuries Division.

dY Banks Division.

e} Reserve Accounts Diivision.

)  Imperial Wardrobes and Repalia Diivision.

=y BPivision for Stores.

Each department shall have it own seal, but for major official transac-
tion the seal of the Minister is necessary.

Enles of the Ministry of Justice (Zikire MNeger, pp. 71-72),
This Minister is the head of the judges of the land.
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It is he who must review diligently all cases in accordance with the
the Fetha Negast,

He shall have all judgments in the Palace, from the Chillot and judg-
ments passed in the provinces recorded,

Copies of the judgments of the judpes sitting in the various places and
thousands {district) shall be sent to him and shalf be reviewed by him
eVery Year.

Ruoles of the Ministry of War (Zikive Neger, pp. 228-229),

The War Minister is the head of the army of the Negus. He supervises
that soldiers are kept in their divisions and that military training is
given to them. i

He shall wait on the ocder of the MNegus to make war preparations.
He shall keep and be in charpe of the munjtions, weapons and supply
stores of the army.,

He shall be the Haison between the Government and the army in all
Military matters, including the adjudication of cases.

He is the supervisor of the Shoan regiment and also of the army of
the governors when warfare tactics are changed.

In time of war the army mobilises by his command.

He skall order that the army get supplies from the inhabitants of the
area through which it passes.

When the people of a region rebel apainst the Government and the
governor of that region cannot bring peace to it, the Minister of War
shall! mobilise his sobdiers, surround the region and invede it until he
subdues the rebels. He shall do this joeb in cooperation with the gover-
nor of the region.

If the Megus levies a tax for war purposes this shall be the work of
the Mimster of War. The Ministers of [mterior and Finance shall belp
him.

X. Enles of the Minister of Health (Zikire MNeger, pp. 704-706).

1.
2.

This Minister is the protector of all men and animals.

He shall present progmammes to the Government for the eradication of
serjons diseases in the country or the preveation of one from enteting
into the country. If the Government cannot prevent the serious disease
other States must prohibit the entry of persons, animals or goods into
their countries from the area where the disease exists. There is an interna-
tional agresment to this effect.

He shall have the cleanliness of the countsy maintaingd and he shall
order medical checkups in repard to the health of persons,

He shall be the supervisor of 2ll places which are open to the public,
so that they may not be the canse of harm endangering human health,
No one shall be permitted to open a place which is to be open for
the public unless such premise is examined amd approved by the Minist-
er of Health. The Minister may submit to the Government that the
office in regard to its goods oc location iz free of harm to the public
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All Government physiciang shall obey him, and they shall be appointed
on his recommendation,

He is the supervisor of all hospitals, whether they are Government or
private or belong to a foreign State.

All hospitals in the country shall be opened only with his approval
Before approving he shall examine the plan and location of the hos-
pital.

No physician or phatmacist may open & pharmacy and sell medicine
in the provinces until the Minister of Health examines their certificates
and gives them a licence. He must also supervise them,

If such physicians and pharmacists are caught for a serious offence the
Minister of Heglth may revoke their licences, If their offences are very
grave he may deport them from the couniry by the order of the
Government,

The Minister of Health is head of the veterinarians.
If there 5 a medical emergency he shall inform all physicians in Eth-
icpia. He shall also collect their licences.

Where an agreement between the Ethiopian Government and a fortign
State in rezard to health becomes necessary the Minister of Health shail
form such agresment together with the Minister of Foreign Affairs, so
that nothing bad may result.

Ruales of the Minisier of Pen (Keeper of the Great Seal) (Zikire Neger,
p. G46).

This Minister is head of the secretaries of the Negus. He shall work
m the Palace of the Negus.

He shall copy in a large register every written document to be sent
out from the Palace. No written document which iz not to be gopied
on the register should be sent out from the Palace

He zhall kesp all copies of documents and old books in the state
cofler,

The awarding of decorations is his responsibiity.
He iz head of all govermment presses.
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Appendix IH-An Alegorical Estay on ihe Establishmert of Ministries by
Menelik II.

A BOOK OF COUNSEL IN ALLEGORY AND INTERPRETATION BEING
IN CONFORMITY WITH THE HOLY BIBLE WRITTEN FOR ANY
ONE WHO LOVES HIS KING! AND COUNTRY

Ethiopian Press at Addis Ababa
FEXELTRFEENRREET R kR

Published for the Ethiopian people, big and small, at the City of Addis
Ababa n the wyear 1% after the birth of Our Lord Jesus Christ, in Year
of Grace, in order ta make known the functions of the Ministers by way of
an allegery, and to explain that the work of the Ministers has power to
make King and subjects of one heart and will.

TrFxEFXEXEFSEREFBNN RN R ek

To bteloved excellent Ministers:

§I do pet pretend to increase and enlarge knowledge. 1 write Symbolis-
ing the King as the Head and the Ministers as parts of the body omly in
order to reveal the idea in my heart? to those children who are eager to
Jearn,

Memere Besserat of Menz.

FEFRREEFEFFEEEFAANA LN H kb

HERE ARE THE THOUGHTS OF ONE WHO LOVES
HIS COUNTRY AND KING

I write in allegory about the fuonctions of the State, which can be done
severally and sdll reflect unity, after the manner of Saint Paul in whom the
spitit of knowledge dwelt and who wrote in allegory about the church.

Menelik II, according to the grace of God, in the bounty of his know-
ledge, built a foundation 23 a wise master-builder. But let every man take
heed how he builds upen that ... . If any man builds on this foundation his
work will stand. And he whose work abides shall receive a reward. [ Cor
inthiang ¢h.3:10, 11 and 14.%

There are differences between ministries, but the giver, who is Guod, is
one. 1 Corinthians ¢h. 12:15* Similarly, in Naturs, from cuwr bair to our
toe we are one body and one flesh. MNevertheless, there are parts which have
differences in name and function.

1. Translators’ note: The Amtheric word smengisf, from che Gesz, i5 variously osed ot
mean King, State of Government, Sec Kidane Wold Kifle, Maisahafe Sowaslw Wagiss
Warezegabe (Qalat Hadix (1956), p. 625,

2. Transiator's note: The heart is considered as the organ of thought (Marthew, 12:3%).
See alze Kidane Wold Kifle, cited above at note 1, p. 555,

3. "I& According to the prace of God which is given unto me, as a wise masterbuilder,
I have laid the foundaiion, and another bufldeth rhereon. But Jet cvery man take
heed how he buildeth thereupom. 11, For other foundation ean o man lay then that
is laid, which iz Jesus Christ . . . 14 If any man's work abide which he hath bauilt
therc upon, he shall receive a mmward.” Thiz quotation and these Follawing are taken
from the King fames version of the Bible.

4. 3, And there ere differences of administrations, bat the wame Lord.™
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In name they are these: Head, Ear, Nose, Eye, Mouth, Heart, Stomach,
Hand, Foot and others.

These various parfts are different in function.
The Funetion of the Head

It is the chief of the parts of the body, exists fitly joined together with
soul, flesh, bone and perve. It 1= also a box for the accumulaton of know-
ledge, It canmot, however, perform the rest of the functions. Ephesians ch.
4:15 and 165

The Function of the Ear

The Ear has a mechanism to atirsci sound waves in order to blend with
the Head and the Heart all the wisdom and knowledge thatis obtained by
learning, Had the Ear not existed, kpowledge and froitful talk would not have
been found. Instead, we would have been like other animals. It cannot, how-
ever, perform the rest of the functions.

The Fomction of the Eye

The Eye is the light of the body, created with light for seeing. It isa
guide for works dome by the Hand and Foot and for wisdom obtained by
learmming. It can see all things having materia! body. It camnot, however,
perform the rest of the funetions. Matthew ch. 6:22.%

The Fuonction of the Nose

The Nose is 2 path for the breath of our life and a smelling organ for
good and evil. It cannot, however, perform the rest of the functions. Genesis
ch, 247

The Function of the Mouth

The Mouth is the speech organ for talking good and evil whatever itis
ordered or not ordered to talk, It cannot, however, perform the rest of the
functions.

Tke Function of the Heart

The Heart is the source of good and evil thoughts. Buf it cannot perform
the rest of the fupctions. Matthew ch. 19:3582

The Function of the Stomarch

The Stomach is a storape place for food and drinks. It distributes in the
body the nutritious elements and disposes of the refuse, If our body is not

5. 13, But speaking the truth im love, may grow up inte him in all thing, which is
the besd, even Cheist: 16, From whom the whole body fitly joined topether and
compacted by thet which ¢very joint supplieth, ascording to the effectusl working in
gm measure of every part, meketh increaze of the body upto the edifying of jtself in

W.“

€. “21 The light of the body iz the eye: if therefors thine eye be gingls, thy whols
body shafl be full of light™

7. 7. And the Lord God formed man of the dust of the ground, asd breathed into
his postrils the breath of life; and man became a living soul.”

3. Matthew ch. 19:35 doss not exist. We think that the author refers io Matthew coh,
12:35, which reads: 35, A geod mam out of the good treasure of the heart bringsth forth
good things: and an evil man out of the evil treasure bringeth forth evil things.™
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fed and nourished, it will not produce blocd, 2nd if there is mo blood, the
soul will separate from the body. The Stomech cennot, however, perform the
rest of the functions. Acts ch. 27:34°

The Fonction of the Hand

The Hand is the instrument of every work achieved through wisdom:
machines and f{actories of different types for work in iron and bronze, silver
and gold ; aprcultural tools, typewriters, sewing machines, different types of
tools for house bullding, and other similar things. But it cannot perform the
rest of the functions. Acts ch. 20:34; 1 Thessalonians ¢h. 2:9.¢

The Fusction of the Foot

The Foot is power and strengith for all the parts enumerated above to
stand op. It also serves for walking where the Heart desires. But it cannot
perform the rest of the functions.

These parts of the body are called one hody and one flesh, because God
has fashioned them harmoniously in one flesh and only separated them in
name and functions, And if the foot may say, “Because 1 am not Hand,
I am not of the body,” is it not of the body? No, it is. Or, if the whole
body were the Eve, where would be the hearing? If the whole body were
the Ear, whers would be the smelling? The Eye cannot gy to the Hand
that jt has no nsed of it. MNor can the Head say to the Feat and Hands
and the rest that jt has no need of them. If one suffer, all will suffer with
it. If one rejoices, all will rejoice with it If these members, which are differ-
ent in name and function and are harmoniously joined together in the flesh,
together caring for one another, do not fulfll their functons, they will perish
topether. | Corinthians c¢h. 12:15,16, and 256.11

First
The King iz as the Head. The allegory is ihis: the King is above all
ereation, protector of all creation, the source of all knowledge and the found-

ation of all wisdom, The parts of the body of which I write below are the
Ministers. However, the King cannot perform the rest of the functions.

Second

The Ministers are as the Ear. The Ear is the first to hear the good and
evil. It is the ome that atiracts knowledge. The Head cannot get knowledge

9. 934, Wherefore I pray you to tzke some meat: for this is for your health: for there
shall oot am hair fall from the head of any of you™

if. Acts oh, 20:34 reads: "34 Yea, yr yourselves know, that thess hands hawe minis-
teared unto my mecessities, and te them that with me™ 1 Thessalondans ch, 239 reads:
“9 For ye remember, brethren, our labour and travail; for labouring pight and day,
becanse we would pot be chargesble unto soy of you, we preached unto you the

gospel of God”
11, =15 I the foot shafl say, Becauose [ am pot the hand, T am not of the body; is it
therefore, not of the body? .. I7. Tf the whole body were an eye, where wers

the hearing? If the whole were hearing, where were the smelling? 26. And whether
one member suffer, all the membes suffer with #t; or one member be honourad, all
the members rgjoice with it”
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and cleverness without it. Similarly, the King by himself and without counsel-
lors cannot get knowledee and strength, wealth and generosity.

Third
The Ministers are as the Eye. The Eye is the light of the body. No
human being can do work without light. Similarly, the King cannot have
knowledge or expand his domain or vanquish his enemy without the Ministers.

As the Eye is light for the whole body, so is 2 minister a light of know-
ledge for the King.

The Eye protects from many harms all parts of the body, from Head
to Foot, Similarly, a Minister fully protects the people from coast to coast in
order that oppression and strife may not exist with the King and the People.

Fourth

The Ministers are as the MNose. The Nose is the path for the life of the
body., The life of the King iz the Minigters. The Mose provides to the body
a pleasing pood smell. Similarly, the Ministers provide to the King pleasing
things: the extent of his domain, the number of his army, the development
of his country, the knowledge for his people and other good and pleasing
things. If the Nose smells a bad smell, thers will be sufferance for all the
body. Similarly, if the Ministers smell (that is to say, think} bad thoughts
shifftas and offenders, discomfort of the State, will increase in the country.
This honour will be no more. Wealth and gain will be lost.

Fifth

The Ministers are as the Mouth. The Mouoth is an organ for the expres-
sion of ideas and counsel. Because speaks what is left over from the heart.
Similarly, the Ministers in council after deliberation can convict an offender
against the King, and can punish him according to the gravity of the offence
and can publicise the pumishment rendered against him. Proverbs ch 25:2 and
7.2 Protecting themselves from many beibes and gifis, they may accordingly
reward the doer of good. Exodus ch. 23:8; Romans ch, [3:3 and 4,14

Sixth
The Ministers are as the Heart. The Heart is a place where good and

evil thoughts are bred. Similarly, if good ideas and counsel issue from a good
Minister, there shall be peace and health in our State and Country. If there

12, «Z, it is the glory of God twe conocal & thimg: but the henour of kings is the search
out a matter . . . . 7. For better it iz that it be said unto thee, Come up hither;
than that thou shouldest be put lower in the presenoe of the prince whom thine eyes
have secn.” The commection with the toxt of the allegory is herc wory loose, if not
nan-cxistent.

13. Ezodus ch. 23:F rcads: “8 And thouw shalt take po gifi; for the gift blindeth the
wige, and perverteth the words of the rmighteous.” Romans ¢h. 13:3 and & read: -3.
For rulery are nota terror to pood works, but to the evil, Wilt thou then mot be
afraid of the power? do that which 3 pood, and thon stalt bave praise of the zame:
4 For he iz the minizter of God to thee for good. But if thou do that which s
evil, be afraid; for he beareth not the sword in vain: for he s the minister of God,
a revenger 1o execute wrath upon him that doeth evil.™

— 428 —



INTRODUCING THE ETHIOPIAMN LAW ARCHIVES

issne bad ideas and counsel from a bad Minister, there will come to cur
State mnd Covntry war, hunger, disrespect, ignorsnce and things of similar
kind. Proverbs ch. 11:14; Matthew ch, 12:35.1

Seventh

The Ministers are as the Stomach. The Stomach is the carrier of putrition
which gives energy and power to the whole body, It gives to each of the
parts of the body proportiomally strength and bicod. Similarly, the Ministers
give to our Country and State the nntrition of counsel, which will be power
and energy. Psalms <h. 104:151%

Eighth
The Ministers are as the Hand. The Hand becomes prosperouns by doing
all works which it obtained through knowledge. Simitarly, if the Ministers
do their work togeither gnd with full knowledge, they will enrich the State
and make it prosperous as well. 2 Thessalonians 3:8.'

Ninth

The Ministers are as the Foot. The Foot is the carrier and chair of the
body. The parts of the body cannot stand without it. Similarly, the State cannot
stand alone without the counsel of the Ministers, The throne and power of
the King are the Ministers. Proverbs ch. 152217

As these parts of the body are different in name and functions and are
called one hody so are the Ministers different in pame and functions and
are called one Government. As the Foot cannot dismember itself from the
body saying that it is not the Hand, s0 ooe of the Ministers cannot say
that he i5 oot a member of the Government and a servant of the Strate. 1
Corinthiang ch. 12:1519

If the body were the Eye, where would be the smelling? ¥If the wholc
body were the Ear, where would be the hearing? 1 Cornthians ch, 12:17.1*
Similarly, if all the Ministers were War Ministers, where would be the Minist-
ers of Apricolture and Commerce. IF all were Finance Ministers, where wouid
be the Minister of Justice. What is more, the Head cannot say te the Foot
and Hand that it has no need of them, 1 Corinthians ch. 12:21.% All are
workers. Similarly, the King cannot say to hiz Ministers that he has no need
of them, because they are his helpers.

14. "14., Where po counsel is, the people fall: but in the multitude of counseilers there
is safety.” As for Matthew ch. 12:35, see note 3 abowe.

15. <15 And wine that maketh glad the heart of man, and oil to make hiz face 1o
shine, and boead which siremgiheneth man's hears”

16, 8, Nepher did we cat any man’s bread for mought; but wrought with labour and
travail night and day, that we might not be chargeable to apy of you!™

17, =2} Without counstls purposes are disappointed: but im the multitede of counsetlers
they are sstablisked.”

18, See note 11 abowe.
8. See aole 11 above.

2, 2t And the eve cannot say unto the hend, 1 have ne need of thee: nor again the
head to the Feet, T have no peed of you™
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God has assigned to each his work, but if one suffers all will suffer and
if one rejoices all will rejoice. 1 Corinthians ch, 12:26.2! Even if the functions
of the workers are different in name, the Ministers are all one in protecting
the Country and the King. Proverbs ch., 21:22.2

The Minister for Home Rule is as the Eye. The Ministers of Foreign
Affajrs and Telephone are as the Ear. The Mimsters of Commerce and Agri-
culture and Industry are as the Hand. The Ministers of Finance and Agri-
culture are as the Stomach. The Minister of Foreign Affairs is as the Heart,
because the secrets of forsign States which are deliberated by the Ministers
in council are performed through him.

Alse, the Minister of Justice is as the Mouth, because he convicts and
punishes. The Minister of War iz symbolised as the Foot, because in him is
found power and strenpth, Al are the employees of the King and they work
with the King

As the Eye cannot become the Ear and hear, leaving aside the function
of seeing, so it seems that one Minister canpot leave the work to which he
15 assigned and do the work of another. But if the functions appears different
externally, they ave not differsnt internally. They are ome, linked like a chain.
As the lunction of the Eye js useful for the body, so is it mnecessary to
rezlise that the function of one Minister is useful for all the Ministers.

Also, as our Head, which is the chief of the parts of the body, would
not like to lose one of its workers, so the King, who is the chief of the
Ministers, would not Hke to lose one of his workers. But each according to
his toil shall take a reward. No one should establish an improper foundation
in his heart, but his thoughts should be proportional

Since we have various gifts from the King, the one among us who is
given knowledge should proclaim knowledge, and if he is a minister, let him
be diligent in ministering, and if he is a teacher, he must be diligent in teach-
ing. Romans c¢h. 12:6 and 7.3 A man who obtazins knowledge will be saved
from evil, but how will knowledge be obtained if it ig not learned and how
will it be learned if there is no teacher. And how will the teacher teach if
the State does not build schools. Romans ch. 10:14.2% A school is the foun-
dation of knowledpe and the source of all knowledge. To ome who observed
and to one who has searched, the school appears superior to the church. As
the schoo!l is 2 foundation for the church, $o is the State a foundation for
the school.

21. See nate 11 above.

22, =22, A wiget man scaleth the city of the mighty, and casteth down the strenghth of
the confidencs thereof.””

23, =6 Having then gifts differing according to the grace that is given to us, whether
prophecy, let us propheey according to the proportion of faith; 7. Or ministry, fet
us wait on our ministering: or be that teacheth, on teaching:"

24. "14. How then shall they ¢pll ot him in whom they have mot bellswved” snd how

shall they believe in him of whom they have not heard? and how shall they hear
without a preacher?™
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Dear excellent Ministers,

Who have been appointed to assort and reconcile all these, do not
neglect to build schools beforchand, since you have known that a school is the
foundation of wisdom and knowledge. As Ethiopia has been existing protected
up to mow by the knowledge of Atse Menilik, so you have to extead in
Ethiopia the knowledge and thoughts of your heart

I, being from the nation of the Ethiopian people, who have passed my
days in ipnorance and from whom knowledge is as far as the sky is, beg
of you not to consider my reminding you, in so far as my Limited knowledge
could permit, symbolising the King as the Head, and the Ministers as the
parts of the body, as impudence. There is ne one, whether big or small,
who is not jealons for his Counirvy and King. i

.............

Ethiopian Press at Addis Ababa.

EETET SR IIELIIELLEL L L LR L)
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Hhiy ¢ ATECAIRY «
A Supplement to the Bibliography of Ethiopian Law (1)
by Jacques Yanderlinden

The introductory temarks to my “Outline of a Bibliography of Ethiopian
Law,” published a year ago are still true to-day. This supplement has no
pretense of being complete and the work dope has still besn mostly a sec-
ond-hand one; not only mine, but also that of my colleapues in the Law
Faculty, Haile Sellassie I University, who have most willingly helped me in
the venfure. Let us hope that, with such help, some of the most shameful
ommissions of the first text will tend to disappear. As often, one does not
see the most obvious things; this led me to neglect, among others, the capital
contributiors of our colieague G. Krzeczunovicz in the Journal of Ethiopian
Studies. With his experience of Ethiopian legal documentation, I am sure he
will forgive me for those ommissions, and for possible others in the present
supplement.
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 § First period {from the 13th century to 1389)

DAHY : HomF 2 £O169L 3 9°39° = {80 = 92 1 ADFITY =

No new documentation has been found on the period.
g7 vAFTo-: gooy : (NIZEEE  hith * THETD)
O. Secomd peried (from 1889 to 1916)

L DA AFTRE T BF L1081 RdvET 1 WPC 1 ooASL A PR + jh 7 0% 1 B\
£ 1 (XHR9E) 1 1% + PEBH-LERP »
(1} Scc “Qutline of a Bibliography of Ethiopian Law”, iz JEL. vol. II {1966), pp, 256-283.
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ETIFT = AYAT ¢ POLGINT ¢ AOHF @ : DAGTh 1 11T
NARCHE- + POV T (FROITHE : @P I : ATISE :) j0- =
Documentation found deals essentially with the Fetha Negast and with
Eritrean treditional law (either religious or customary).

L. De Castro, Compendio delfe leggi dei Re — Fetha Nagast — sulla tradusione
df 7. Guidi. Con commenti & note sulfle procedura vigente e [ rcosturs
nell Abissinia, Livorno {1912).

G. De Stefano, [ costoni penali abissini ed il “ Fetha Meghest” (Codice
abissing tradorte In itafiane dalln lingua (heez), Firenze (19063

I. Capomazza, Usanze islamicke hanefite J&f Massoua e dintorni, Macerata(1910)
G. De Stefane, Il diritte penale dell” Homasien, Asmara (1898).
Raccolra di massime giurispridenziale 4 diritto  consuerudinerin  delle
popofazioni dell"Eritrea, Asmara ([909),

Raccolta di norme di diritte hangfita e malekita, Asmara (19093,

yitF@- : Hoo « (NIBETE @ Al 1 TETAT)

Third period (from 1916 to 1936)

LM ¢ PG FAEF r A 2 $N4ENT 1 (7 2 0¥ ek P EAT
aupE : 1 POCYT  FRR  ofb ¢) helRETIPET | ATPRF: A
AMHTPE + Khe&T = PPN ET ¢ PAPTRES 1 TRANEY -
Poped 2 N1 L1802 €¥llda-T 2 S fo- o

Apart from a few articles on major problems of the time {the coenstitu-
tion, the penal code, the question of slavery, etc...), most of the titles
concetn the Italo-Ethiopian cenflict considered from its legal aspects.
A. D'Emilia, La compravendita wel capitole XXXHI del Nomocanone di
Ibn al-—"Assal. Noto sterico esegeteche, Milano (1938).

E. Poletti, If Codice Penale abissino, con le relative norme consuetudinarie ;
L'ordingmente  giudiziario e processuale i vigpore nell’Africa orientalz
itallana per i sudditi indigeni ed assimilgi, Milano (1938).

A. Poliera. Le popolazione indigena defl’Eritreq, Bologna (1935,

Rapport du gowvernement dthiopien swr Uesclavage, Gendve (1924}

M.W. Steen, The FEthiopian Consfitution, Washington (1936},

On the Ttalo-Ethiopian conflict;

L.). Cibot, L'Ethiopie et la 5.0.%., Pans (1939).

G.-5. Dagafon, Die vilkerrechilicke Lage Athiopiens sefi 1941, Diss. der
Rechts-und Staatswiss. Fakultit der Rheinischen Friedrich-Wilhelms-
Univ. zu Boon, n.d.

¥W. Freund, Die volkerrechtliche Stellung Abessiniens auwf Grund von
Vertrigen, Jafrbuch der Konsufar-akademie zu Wien, (1938), pp. 30-42.
Von Freytagh-Loring-Hoven, “Sanktiopen,” Dewtsche Juristenzeitung,
(1935). pp. 1260-1267.

H. Gernhober, Der italienisch-abessinische Konflikt wnd das Volkerrecht,
Konigsberg (1937).

V. Landecker, “Suezkanal und der italienizch-abegsinische Konflikt,™
Revue de droit imternaiional de sciences diplomarigues et politigues, {19395),
P 204-220,
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A. Mandelsteum, Le conflit itelo-éthiopien devant Ja 5.D.N., Paris {1937).
0. Von Nostitz-Wallwitz, “Die Annexion Abessiniens und die Liquida-
tion des abessinischen Konfliktes,” Zeitschrift fur ausldndisches offentfiches
Recht und Vilkerrecht, vol. 7,pp. 38-66.

0. von NMostitz-Wallwitz “Die diplomatische Vorgeschichte des Abessini-
en-konflikies,” fdem, wol. 5, pp. 760 i

Q. von Nostitz-Wallwitz, “Die Entwicklung des Abessinienkonfiiktes bis
zu Beginn der Sankdonen,” idem, wvol. 6, pp, 496-537.

O. von Nostitz-Wallwitz, “Das Kriegsrecht im  jtalienisch-abessinischen
Krieg,” idem, pp. 630-722.

0. von Nostitz-Wallwitz, “Dwer Zwischenfall von Ual-Ual und seine
Behandlung durch den Vélkerbund und die Schiedskommission,” idem,
pp. 7589,

H. Rolin, *Der itaMenisch-abessinische Konflikt,” Friedenswarre, vol. 36,
pp. 236-245

G. Seelle, “Dic Annexion Abessiniens durch Italien und der Vlkerbund,
Viltkerbund und Vilkerrechs, wol. 3 (1936-37), pp. 167-172.

A, Serup, “Aufhebung der Sanktionen im italienisch-zbessinischen Kon-
flikt,” Friedenwarte, wol, 37, pp. 14-17

A_ Bernp, “Die Inkrafiseizung des Art. 16 im italienizch-abessinischen
Konflikt,” idem, vol. 36, pp. [97-200.

C. Terlinden, Le conflir iralo-éthiopien et la S.D.N., Lidge (1936).

E. Zienert, Rechisfragen der Kricgsfiihrung im  Dtalienisch-obessinischen
Krieg, (Innsbrucker Diss.) ([936).

AT : Hovy s (NIGESGE hOh @ A7 =)
Fourth perlod (fresm 1941 io the prescoi)

1. "h?:&i‘v ! oA : MY =
A. Lepislation

3.

APETF : RPHm- 1 AR s FARI : e9%arhAm- : PoLh-PA@ T A +—
Simitarly to the special volume including Proclamations (no. 226), there is:
Negarlt Gazeta - Decrees and Ovrders, Addis Ababa {1951),

OhACXE + 7R P12 5 o032 1 PTAAN + ASTLINT &0,
% : ARG s OFUDE ¢ €324 ¢« DHM : fY@-RgT : BA e
There is also a table of comtents of the Negarir Geozela (no. 214), pre-
pared by the Imperfal Imstitute for Public Administration:

Negarit Gazerq - Alphabetical index, vols. 1-17 (1942-1958),

2nd ed., with Supplements, Addis Ababa (1959,

N@@LTP ¢ ARTFIH : RPRAC 1+ B LAS : (AR08 Mk
CHé 1 WY : oo : AYNEE 1 LN WCE t @07 : K38
A RCAEE P B WG E PHUT AT REAT (AL
AQD : ASTYE : RAFAIP =

Finally a Garzetta Erifreq would have been published in Eritrea between
the end of the British rule and the union with FEthiopia, We have been
unable to find any trace of that publication in Addis Ababa.
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- AMS
B. Costom

33, Ambaye Zekanos, Land temure in Eritrea {Ethiopid), Addis Ababa (1968)

M. M. Hofner, Dar Feteh Mahari. Sitten und Recht der Minsa, Wiesbaden
(1951).

35. A, Lauro, H nouve diritio eritreo e gl statutl dell' Hamasien in particolare,
Asmara (1944},

36. G.T. Mary, “Eigentumsrechte der Kaffitscho in Athiopien,” Zeitschrift
Juir vergleichende Rechtswissenschaft, wol. 68 (1965), pp. 216 ff..

37. W.A, Shack, Or Gurage Judicial structure and African political theory,
Addis Ababa (1965). -

38. Sileshi Wolde-Tsadik, Land oweership in Horarge Province, Dire Dawa
(1966).

h. NEFEF : oAk ¢ €0LY - 5T =

C. Caselaw

PAPLG : CoodelFHT + THFYT 1 PLoonTrE: ¢ fFendme ¢ PECE
TAF 1 FHIBRT PN —
A selection of labour cases has been prepared by:

39. Syoum Gebregziabher, A sample collection of Labour disputes and the
rufing of the Labour Bogrd, Addis Ababa (1967).

D. Lepal Secience
On Ethiopian constitutiona!l law:
40. Alemayehu Seifu, “The significance of the recent administrative reform
in Ethiopia™, Journal of the Political Science Association, vol. 1 (1966)
pp. 1819,

41. Bereket Habte Selassie, “Constitutional Development in Ethiopia,™
Journal of African Law, vol. 10 (A9656), pp. 7491,

42. Gebru Mersha, “Censorship and prior-restraint™, Journal of the Pofitical
Sclence Associution, vol 2 (1967) pp. [5-31.

43. I Kerrd, “The role of the ParBament™, Journal of the Political Science
Association, vol, 2 (1967, pp. 9-i4

44 G. Krzeczunovice, “The regime of assembly in Ethiopia”, Journal of
Etkiopian Studies, vol. 1 no. 1 (1963), pp. 79-82.
On Ethiopian criminal law:

45. The criminal law system of Ethiopia, Washington (1962).

46, P, Graven, “Les circonstances aggravantes en droit é&thiopien,” Revue
fnternationale de dreit pénal, wol. 36 (1965), pp. 499-526.

41 P, OGraven, “Les effets internationaux de la sentence pénale en drodt
éthiopien,” idem, (1963), pp. §0-91.

48. P. Graven, *“La protection pénale de la moralité publique et de la
famille en Eihiopie,” idem, (1954), pp. 72%-754,

4% Habte-Mariam Assefa, Die vorsdtzlichen Toutungsdelikte im Athiopischen
wnd Deutschen Sirafrech:, Diss. Boon {1965).
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51.
52.
33.

33.
56.
3.

58.
59.

é1.

62.

63,

71.
2.

3.
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5. Pankhurst, “The New Fihiopian Penal Code,” Eihiopia Observer,
vol. 2 (1958), pp. 259-270. The latter title includes more detailed articles
by the same author on:

“Contraception and abortion,” idem, pp. 282-287.

*Copyright,” idem, p. 270.

“Juvenjle offenders,” idem, pp. 271-275.

“Offences sgainst morals,” idem, pp. 281-282.

“Prison conditions and work,” idem, pp. 277-279.

Finally, we have, on various aspects of Ethicpian law:

Desalegne Benti, “When workers stnike,” Erkiopian Business Jowrnal, vol,
4 (1967, pp. 35-40.

Ethippinn Income Tax Service, 5t Petersburg {1962). i

A, Giovene, “I muovi codici,” Sestante, vol. 1 ro. I, (19565), pp. 4%-5l.
A. Giovene, “Organicita del Codice di procedura  civile,” idem, vol. 1
na.2, (1965} pp. 23-25.

R, Gramby, “The effect of government policies on gconomic developm-
ent in Erhiopia,” Etklopion Business Jewrnal, vol. 4 (1967), pp. 27-33.
Hampartsum Ghazarossfan, “The Board of Directors in the Ethiopian
Share Company,” Business Journaf, wol. 3 {1965}, pp. 30-72.

G. Krzeczunovicz, “The FEthiopian Civil Code: its usefulness, Relation
to Custom and Applicability,” Jowrnal of Africem Law, wol. 7 (1983),
pp. 172-177

G, Krzecounovicz, “Ethiopian legal education: Eetrospeet and Prospect,
Journal of Ethiopian Studies, vol. 1, nr. 1, (1963), pp. 68-74,

G. Kreeczunovicz, The low of filintion fn Ethfopia, Addis Ababa (19668).
R. Pankhurst, State and Land in Ethiopian History, Addis Ababa (1966}
K. Redden, The law-making process in Eihiopia, Addis Ababa (1966).
K. Redden, “Legal research and law reporting in Ethiopia,” Liberian
Law Journal, vol. 2 (1968), pp. 122-129,

R. Sedler, Ethioplan Civil Procedure, Addiz Ababa (1967).

3. Tedeschi, *Sulla gerarchia delle fonti nel sistema giuridice etiopico,”
Journt] of Ethiopian Studies, vol. 5 (1967, pp. 87-94,

ILB. Tener, “Industrisl relations in FEthiopia,” Businmess Jouwrnal, wol. 2
(1965}, pp. 46-49

J. Vanderiinden, “Civil law and common law influsnces on the develop-
ing law of Ethicpia,” Buffale Law Review, vol. 16 (1968), pp. 230-266.
Workeneh Fitte, “A commentary on the jncome tax proclamation of
1961," Business Studenis Association Jowna!, vol. 1 (1964), pp. 23-37.
Stleshi Wolde-Tsadik, Land Taxation in Hararpe Province, Ddire Dawa
(1966).
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