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PATRONS OF THE JOURNAE OF ETHIOPIAN LAW

The Fournal of Ethiopian Law was inaugurated by His Imperial Majesty Haile
Sclassie T in the summer of 1964 as an important step in the development of Ethio-
pia’s legal system. Subsequenily, the Board of Editors of the Journal has invited
those who are interested in the coaotiouation and expansion of the Law Journal's
activities to express their support by becaning Patrons of the Journal of Ethiopian

Law.
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FAREWELL MESSAGE FROM THE FACULTY AND LAW IJURNAL
BOARID OF EDITORS TO DEAN PAUL

This issue of the Journal marks the fourth birthday of the Faculty of Law.
and the departure of its Dean and founder, James C. N. Paul. The Board of
Editors and the members of the Faculty take this opportunity to congratulate
Dean Paul on his many accomplishments, and to wish him well.

It is perhaps difficult for those mewly associated with the Law Facalty to
appreciate the immense amount of creative effort that has gone into its estsblish-
menl, We have come a Jong way indeed from the summer of 1963, when the Dean
arrived here to [ind the locked and vacant building which wow houses a fumction-
ing Iaw scheol. In that first, frantic summer, somehow z class of students was
recruited, a curricuiem established, and the library collection begun. Assisted by a
few pioneer oolleagues, Dean Paul sparked and directed the molding of the institution
which is today one of the finest law schools in Africa, We shall not recount
here the specific achievements — the growth of staff, student body, library, and
publications — which have marked the passing years. To those familiar with
the school, these are known; others need only refer to the Dean’s znnual reports
which have appeared in the pages of this Journal All of us, staff, students and
friends of the school, realize the extent to which the remarkable progress of the past
four years is attributable to the imaginative and energetic leadership of Dean
Paul, and to his dedication to the welfare and future of legal aducation in Ethiopia,
For his indispensable role, we thank him,

As all those assoctated with the Haile Seilassie ¥ University well know, Dean
Paut has by oo means limited his interests to teaching law and directing the law
school. From the very start he has been active in University affairs and has taken
a leading role in sponsoring advance in many areas, His Chairmanship of the
University Student Affairs Committee, to cite only one example, has had a pro-
found impact. It is, therefore, with pride that we note that Dean Paul is not
leaving us entirely, but has accepted the post of Academic Vice-President of this
University, We wish him every success in meeting the many challenges of his
new position.

We also note the appointment of the pew Dean of the Law Faculty, Pro-
fessor Quuntin Johnstone from the Yale Law Schocl, To Dean lohnstone we
extend the warmest welcome and hopes that he will find his new job stimulating
and satisfying. We look forward to the privilege of working with him toward
our common goal — the improvement of legal education in Ethiopia.
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FOURTH ANNUAL REPORT FROM THE DEAN
1966-67 (1959 E.C.)

James C.N. Paul, Professor and Dean Faculty of Law,
Haile Sellassie I University

This 15 my lasi Report as Dean of the Law School.

It is written In haste because other birdens weigh heavily, It 15 writtea with
feeling because the joimt venuure which 15 the Law School has been, for many
purposes, my life, for four busy wears. T will miss it.

Today the Law School:

has over 120 students eprolled as degree candidates over 2 4 year program and
will have close to 170 next year with the insuguration of a new evening class in
addition to the regular day classes;

is about to have an “slemni” of 30 LLB pradvates and 280 Diploma gradvates
and has priviously awarded about 300 law certificates (signifying completion of a
besic familiarization course designed primarily for working lawyers, judpes and
parliamentarians).

has about 300 students enmrolled as candidates for the Diploma, studying either
in English or Amharic and about 250 students studying for the Certificate in Law
{(in Amharic); these students are pearly all judges, members of parliamen, govern-
ment lawyers, police officess or licensed private advocates: we have nearly 50
judges, over 100 Members of Parfament, and over 85 police officers enrolled in
these pari-time program;

has Imitiated extension law courses for julges, lawyers and police in Asmara
and Harar and will s00n start & similar conrse In Jimma; about 70 judges, pro-
secutors and advocates will receive certificates or diplomas at 2 graduation scheduled
to be held in Asmara in July;

has a full time Facukly of i and a part time Facuity of 11;

has a library of 10,000 books; and is developing within the library, the Ethiopian
Legal Archives, a collection of unpubliched materials which, hopefalty will be a
wvaluable resource for fotre scholars;

has initdated a Cener for the Documentation of Africen Legal Developmen:;
has prepared, in bound form, mimeographed 4ext amd source materials for the
teaching of e¢leven regular law courses;

has published 6 issues of the Joarmal «f Ethiopian Law containiog over 100
significant Court judgments and many sighificant aicles on Ethiapian law;

has printed and published eight monopraphs or source books on Ethiopian Taw:
fwo more are now at the printer;

has undertaken: publication of the Censolidated Laws of Ethiopia (In cooperation
with the Prime Ministers Office); preparation of an Ambaric-English-French Law
Lexicon; wanstation apd publication in mimsopraphed form of The Dipest of Old
Ethiopian fudgments (a3 complxation of pes-war jmdgments reflecting pre-code
law); translation and publication in English of the Fetha Negast, the source of
s¢ much of Ethiopia's juridical tradition;
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has raised $82,000 in private contributions towards the comstruction of a hostel,

“Law House™, to provide decent living facilities for at least some of our students
whose housing needs are critical;

has a Law Stedent’s Association which has actively sponsored many successfnl exira-
curricular programs, including the highly successful TV program You are the Judge;
is organizing, I hope, 2 Law Alumni Association which, hopefully. will help to
maintain the spirit of the Law School and will help to press the development of
taw, legal education and the legal profession in Ethiopia.

The above steps reflect the planning, work and corporate espirit of my faculty
colleagues, a faculty which has made the Dean’s role easy, enjoyable and enriched.
These steps also reflect the efforts of many students who have cootributed to the
shaping of waditions in the Law School, to the editing of the Jowrnal, t© the
translation of much valusble material, to the activities of the Law Student’s As-
sociation, to the development and maintenance of our Horour Code and: again.
to the enrichment of life here,

Finally, the above steps werc aided, financially, by many cutside sources.
I express our very deep appreciation to the Ford Foundation for the finapcial
assistance it has provided m the sectors of staffing, publication of the fowrnal
and teaching materials, and library development. We have been helped by various
assistance programs of Canada, Belgivm, German, Great Britain, US,A. and
France in the fislds of staffing or books — or both, All told, this help has been
significant and indispensable.

Carriculom Review — Academic Standards: It is to be expected that a lively,
concemed faculty, in owr sitvation, will worry considerably about the gquestiom:
what should we teach? In 14 years of law teaching, I have never seen a ysar go
by where new ideas, some revolutionary, some perennial, were not put forwand.
But the problem of cwrricnfum development in Ethiopia is. t¢ me, far more
imterssting, challenging than I have ever found it in the 11.5.A. Here we have 2
unique legal systern. We have umique pedagogical problems. We are confronted
with the fact that professional lawyers, as a manpower resource, are in exceadingly
short supply, are needed urgently in the administration of justice apd in many,
many goverment agencies. The Minister of Justice (in 2 stimulating discussion at
my house one evening, with members of the senior and junior classes) stated flatly
and forcefully that his Ministry and the judicial branch conld use every qualified
srastuate of the Law Schoal for many years to come. Other agencies and minjstries
have ziso indicated their needs to us, and it seems clear that as certain areas of
public administration continue i0 develop' — e.g land reform, local government,
development banking, trade union activity — the deployment of our graduates
will be interesting, diverse and sigaificant. While it may be of a lesser priority in
lerms of the public interest, the private sector demands already locen large. And
the task of supplying adequate legal services to the ordinary citizen is a problem
which will need imaginative atteption in the future.

One must consider the possible “roles™ of the lawyer and the rationale of
jegal education in framing a curriculum. But in my view it is not enough simply
to speculate over statistics or estimates reflecting and projecting various sorts of
vacancies for lawyers in the civil setvice, judiciary and elsewhere. Of course it is
relevant to know what many of our gradaates will be “doing”. Bat one must also

—
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vy o assess the more imponderable elements of the lawyer’s role. In a paper
prepared for a University faculty seminar earlier this vear, T tred to express the
thaught:

Uatless the lawyer is mnotivated to lead in the creation of new mstitntions — the
development of parliaments, rational, realistic plamming and reform, Jocal govern-
memt, co-operatives, public corporations, the weeding out of corroption in govern-
ment, the strengthening of courts, and o on; upless he is tavpht to think in a clear,
reafistic way abomt the kinds of revolmtionary changes, the altermatives which
are possible in his society and how change car be systematically developed without
exacting heavy naman ¢osts: unless this can be dose, T think we fall shost of the
requirements confronting wus,

I alse believe that, while development objectives muost be concermed with
sconomic targets, in the long ren it is the total guality of life which counts and
an underiying concern must be with underlying values: the elements of goodness,
justice, and freedom as well as the elements of a more abundant sociely.

I also believe that “law™ is under attack all over the world — but especially
in places where younger generations are apgry and discomtented, where law serves
no usefu! end, or 50 it seems. 1 believe the recreation of those societies which
do not how enjoy much of the material benefits which men are theoretically
capable of enjoying everywhere, is & task which must quickly entail a far greater
amount of concerned attention — and doing — than & yet has, despite all the
platitudinons, panacea talk and peneralizing literatere on the subject. A senze of
UrgEncy may gemerale the sense of h{'pe and confidence and dedicetion which the
cause reqpires, | believe a university in a developing country must be making

“revohtionary-minded™ citizens — not, of cowrse, in the bomb throwing sense or
even the agitational, demonstrating, sign carrying sense {for it will really be too
difficult to fill that role), bt v the much more difficalt, much more challenging
rale of a creator of a new society, The university must heip prepars men oot
only with a sense of mission, but with a sense of how 1o carry out that migsion
despite heavy odds. 1 doubt whether many universities in developing countries
arc now succeeding very well in these tasks. I suspect they are fafling — partly
because they yet lack the manpower resources, experience or academic i
to generate the intellectural discipline and climate and vigow which the job
requires,

In effect, [ think we are confromted with a sort of dual task, a paradoxical
mission. On the one hand it is clear that we must stick closely within a tight dis-
cipline working ai professional lawyer training, ndges, counsellors, advocates and
draftsman are nesded here now, and few of our gradaates will have opportumnity
to po through the kind of “apprentice™ training which is taken for granted. clse-
where, as & part of the process of an individoal's “professionalization.”™ They will
be on their own — they will establish the pew standards of competence, if new
standards are 10 be generated. These facts call for a heavy “professional™ orienta-
tion aml experience — which means: lots of writing confined to narrow marage-
able problems, drill on verbal discipline, emphasis on procedure, preparation of
simulated legal documents, and puiting students under pressure in these exercises.”
This wsk is herd — hard for facully until they becosne familiar with the educa-
tiomal background and needs of students, hard for students because it is usually
a totally new experience, because by prioe educational experience they are more
used to a more role-learming sitmation. because peperalizatioms. slogan-type

— 23 —
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thoughts and abstractions come far more ¢asily than concrete solutions to concrate
problems, because {I believe) their prior edocation may not have often forced
them to grapple with practicality.

But it is not epough, T think, simply (0 emphasize the “professional skills”
aspect. The University graduate today — particularly in a developiog country —
can certamly become an “elite™ in his society. The question is whether — and
how — be will use the advantages and resources of his education to help re-
create many aspects of his commuopity and satica, to conibute by thinking, by
his ideals, by kis sacrifice to that task, And that question may turm om whether
his educaizon has really been oriented towards this task or whether it has only
dealt with the real work to be done in & superficial way. We, like any other faculty
must therefore proviie something more than jast specialized, disciplined training.
The tools of professional training are useless withoat ideas, perspectives and ideals.

The cursicidam of the Faculty was reorganized this year to accomplish the
foliowing general objects:

1) provision of an integrated 5 yesar experience (after 1 “geoeral” year of
Univessity siudy); the 5 years wil! mchude a year of legal service to the
government as an ES, student, prior to the last year of academic study:

2) provision for instruction in the social sciences and history;

3) provision for emphasis on legal method and disciplined problem analysis
as well as substance in the ficst year;

4) provisiop for French as a required subject, the goal being an ability to
read, transiste and wse Frenck legal materials while in Law School;

5) provision for the basic foundation courses in private, penal. constitutional
and commercial law;

6) provision for continmoas writing assignments individually reviewed, -
written and praded strictly all the way through, including submission of
a senior ressarch paper which must be of acceptable competence;

7} provision for drafting and practice instruction iR the ligation process:

8) prowision for a number of courses or components of courses which focus
oa problems of development — in new or as yet undeveloped areas of the
law, Thus problems of fotare constitmtional development. of political
theory, of economic theories of growth, of plannm_g,. of urban and roral
change, land development and se on. This is particolarly the emphasis
in the senior year.

The question of “academic standards™ is of obvicus importance. In my view
there is & great deal of loose talk abowt “standards” in African Universities without
pinpointing the referent, Standards should be a function of expectations — ouwr
expectations, Aot someone else’s. If standands drop, they drop because teachers
lower their demands, become lazy, disengaged — and allow students to do like-
wise. The eritical problem is for this Facuity to set high expectations — the highest
reasonable, and to continue to review them and measures agamst them. ‘This
process can and should be greatly faciliated by beinging ia imagipative outside
consultants or evaluators once a year ¢0 examine aspects of the program, (a.g. specific
course areas} or the progrem 2s a whoie, This review has incloded mot simply
reading examination scripts, but attending classes, talking to studemis as
well as to staff, reviewing teaching materials, and the preparstion of a report to the
Dean amd Academic Vice President, The Law School has been fortunate so far

—
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in having able comsultative help from: former Prof. L.B.L. Gower of London
University (L.5.E.); Prof. William Twining of Qaoeen’s University Belfast (formerly
of the Faculty of Law, Dar-Es-Salaam); Prof. Roger Fisher of Harvard; Proi.

Murray Schwariz of UCLA; Prof. Xavier Blanc-Jouvain of the University of
Aix-En-Provence,

Review of the Part-Time Program. The ratiopale of our Diploma and Certi-
ficate prograams iz to provide basic, practical ipstruction to persons engaged in
legal work. Most of this instruction must be provided in Amrharic although some
Eaglish ssctions have been organized, Many of the men earoiled in the chasses have
had much practical experience, little formal education. There is a serious dearth
of legal material in Amharic suitable for instrpetional purposes. Thers are limita-
tions of time on many members of the class, and some have Iess facility at formal
]undy:al expression. There is a2 danger or proliferating certificates or diplomas
in Iaw, In a way which would do disscrvice,

These and other problems were considered at several staff meetings this year,
and several decisions were taken: (1) that the certificate and diploma pmg:‘ams
be integrated, i the sense that the certificate program would be a
and screening — peopram for nur]y all entrants into the Diploma; it would last far
wo vears and would cover in that time only basic subjects — a step-by-step
passage through the important parts of the codes. Az the end of 2 years, the upper
30%, (maximwum) of the class would be ¢ligible to enter the more fdgerons 3 year
Diplaing program. The Diploma course would assume ﬁmﬂmﬂ]ywrﬂimcwdc
material tovered, would be more directed at practical problem solving in those
areas and would allow more electives to accommodate the vanous needs for speci-
alizatiom of different students. E.g.. we have some 25 advocates from the Mmistry
of Fmance wha aremarcmmncd,afcourse with taxation than penal procedure;
bt with pelice officers it is vice-versa. Alrmg with wahzahon and smaller group
instruction would come an effort to requite mors written work, in the final stapes
of the course. Tt will take dme to implement these objectives, jast as it will take
fime to develop useful instructional material. Bat the invmediate importance of this
work is obvious,

Facolty of Law Publications. The fourna! of Ethiopiann Law now bas a2 do-
mestic circalation of well over 1000 — and over 250 judges and hawyers are
patrons wha pay $25 for subscriptions to support the enterprise,

This year, the third in the life of the fournal of Ethiopiarn Law, saw the first
products of Stadent Editor work. A& number of the sacend and third year student
Editors worked on their own research project for future publication in the Jowrnal,
Maoast of the work concerns anslysis and comment on difficult legal concepts from
the Code or ctitical discussion of High or Supreme Imperial Coort decisions.

The Facolty of Law has now published the fellowing books which are dis-
tributed internationally thromgh Oxford University Press:

Lowenstein, Materials for the Study of Peral Law (pow B 13 secomd primting).
Graven, An Introduction to Ethiopian Peral Law

Sedler, Conflicts of Laws in Ethiopia.

Redden, An Ethiopian Legal Formbook

Vanderlinden, An Iniroduction to the Sources of Ethiopian Law
Huntingford, Lard Charters in Northern Etftopia

Mann, Land Tenure in Chore (Shoa): A Pilor Field Study
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Redden, The Law Making Frocess in Ethopia

Pankburst, State and Land in Ethiopia

Sedier, Ethiopian Civil Procedure

Paul and Clapham, Ehiopian Constititonal Law and Development, Text and
Legol Materialy (publication date is October 1967)

The Consolidated Laws of Ethiopia, the project to consolidate the law of
Ethiopia, Is bringing together all the presently effective laws of the Empire, o
publish them organised logically according to subject matter and incorporating
all amendments to date. Although much of the law of the Empire has been codified
in the Civil Code, Penal Code, and other Codes, a great amount of the law is
presently accessible only as it was published chronologically in the official Negarit
Gazeta, Falling in this category are laws covenng a wide mnpe of subjects, from
the -Charter of the Haile Sellassie T University to the Customs Regulations, and

from the Ministers {Definiion of Powers) Order to the Public Holidays and Sunday
Observance Proclamaltion.

Although a great step forward was taken when His Imperial Majesty in-
augurated the Negarir Gazeta in 1942, so that the laws were published offickally
for the first time, the accomulation of legislation since that day has made it in-
creasingly difficult to find the preseptly effective law on aay particular sabject.
The Customs Revised Import and Export Repulations are an example. These
regulations were first published in 1951. They have since besn zmended more
than twenty-five times. Any person wishing to know today’s tariff rates on varioms
items must examine the orginal schedule and esch amepndment. Since no list
of amendments exists, he must examine every issue of the Neparit Gazeta sipee
1951 in order to be sure he will find all the amendments. This of course is only
an example of problems confronting those whe must track down the faw.

To remedy these problems, the Institate of Poblic Administration and the
Prime Minister’s Office began work several years ago on 2 “consolidation™ of the
laws to be published in Ambharic and English, In the fall of 1966 ¢his project came
to the Faculty of Law, where it is being carried out in cooperation with the Prime
Minister’s Office.

In addition to presenting the laws organised logically, imcorporating all
amendments and eliminating all repealed laws and artcles, the Consolidated Laws
will contain a comprehensive word index and finding tables 0 that anyone who
wants to look up a particular subject or to trace the history of a law can do 5o
easily. Furtherinore, notes will be made of the source of each amendment to

existing law, o that someone can trace the history of a law backwards gs well as
forwards.

At present work on the English version of the Consolidated Laws is nearing
completion. Work on the Amharic version is underway, and will be pursued rapidly
this summer by students of the Faculty of Law, led by a high-ranking member
of next year's semior class. As & by-product of the Comsolidated Laws, which will
include all laws national in scope, 2 pamphlet containing the laws and regulations
applicable solely to Addis Ababa will soon go to press. In addition to being valu-
able in itself t¢ residents of the Fmpire's capital city, the publication of this
pamphlet will serve as a test to discover prnting and other problems which may be
encountered by the much larger Consolidated Laws, The problems thus discoversd
can thus be minimized or even avoided eatirely before the major project goes to
press.
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Visiting Lectorers and other Distinguished Guests: During the current year,
at our invitation, we had a number of guests who visited us {or periods of 2 week
or longer. Each of our distinguished guests gave one or more lectures and partici-
pated n various classes while here, They included:

Prof. Nomman Andersonm, Director of the Instioute of Advanced Legal Studies,
London University, who lectured on Islamic Law.

Prof, Jerzy Wroblewski, Vice Rector of the University of Llodz, Poland, who
lectured on aspects of socialist law and Polish legal education,

Prof. Xavier Blanc-Jouvain, University of \Aix en Provinece, who lectured on
aspects of codification and land reform in Francophonic Africa.

Mr. Yash P. Ghai, Associaie Dean, Faculty of Law of University of East
Africa, Dar-Es-5alaam, whe lectured on constitutional development In Tanzania.

Prof. J. Tider, University of Poitiers, who lectured on taxation in developing
countries,

In addition Proef, Quintin Johnstene of Yale University, my successor as Dean,
visited us for about 2 weeks. Prof, Richard Maxwell, Dean of UCLA’s Law School,.
with whom we enjoy fine ties, visited ns for & week.

Ethiopinn University Service: this year marks the first participation by law
students in the program of Ethiopian University Service. Six law students have
served during this academic year, all as employees of the Ministry of Justice.
The studenes have served, inter alfia, a5 advisoes to the Attomey-General of
Ethiopia, as Assistant Prosecutors in provineial High Courts, and as teachers in
the law Extension program in Asmara. Next year a large number of law students
will again be assigned to the Ministry of Justice, although we anticipete that a few
law students will serve in other Ministeries, e.g. the Ministry of Law Reform and
Administration, the Inlend Revenue department of the Ministry of Finance. One
student will work with the Confederation of Ethiopisn Trade Unions.

Che mportant decision has been taken with regard to the timing of EUS
for law students. At present, law sivdents go on Service after completion of alk
classtoom work, At the request of the Faculty Council’s Stapding Committee on
EUS, the Faculty has reviewed thiz practice and the policy underlying it and has
decided that law students, like all other students in the University who break their-
classroom work 1o go on Service, would benefit from Service preceding the firal
year of classroom work., In the future, following a perfod of transition, law-
students will perform their Service during the year immediately preceding the
final year of the LL.EB. course.

The Library: itf present situation.
Size of the collection:

A, Volumes: 9718
B. Current Serials: MW7
C. Archives: 123 books,

384 non-boak 1tems;
D. Volumes added since Aupust 1966: 1307
E. Peredical Exchanges: )
F. Gifts:

— 17 —
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Misc. volames: 26
Smithsonian: est 124
Free Subseription: 2
Grant for books from the French
Emhassy: 1060F.
‘Staff

1 Librarian

1 Half-time cataloguer

1 Secretary

2 Library Assistanis
2 Library check-out clerks

Library extensions:

The library is growing rapidly, and there is need for more space for readers
and more space for books, It should be stressed that the law Library is not only
serving the students and faculty of the Law School It iz also providing a
service to students and teachers from other faculties who wish 10 use the matetials
at the Law Library. The Library is also serving officals from goverament mini-
-stries, from forelgn embassies and international agencies. The rate of addition of
books can be expected to increase aver the next faw vears: and it is our hope that
major donations of sets of legislation, Iaw reports and runs of periodicals will be
forthcoming from many of the governments who have embassiss in Addis Ababa.

Currently nsgotiations are in progress (& arrange the transfer of sets of Jegisla-

tion from the ELCA. Library to the Law Iibrary. This in itself will create a severs
pressure on existing shelving. As the Center for Documeniation of Africen Fegal
Developmemnt gets under way more space will be needed to house its collection
-and ihe readers uwsing it. Minor extensions can be made to the existing plamt by
walling the area under the colonnades and at the back entrance. But this will give
-omly a relatively small increase i usable space. Another possibility is to utilize
the flat roof of the Law Faculty buikiing, and to erect there a smdy roomn. If the
structure is sufficlently strong a limited nomber of books can be shelved there,
“FThe long-term solation to the library’s space problems lies in constructing a mew
library at z site close 1o the presemt building. This new buildimg will release the
-existing lbrary space for nse as c¢lassrooms and offices. This project must rank
high on rext vear's agenda.

Law House: The previous report described in detail our urgent need for a
professional fecility and student hostel called “Law House.” We announced our

-plan 1o raise Eth, $80.,000 from private sources to pay for the construction of the
project. This we have done. His Imperia) Majesty greciously became owr first
Patron. Dopations were thereafter made by other members of the Royal Family,
various Embassies, business enterprises, every branch of the legal profession,
students aed professors, and friends abroad This self-help project, which is wmiquoe
in Africa, was initiated and successfully consummated by students it the Faculty
of Law. Oar Law Student Associgtion is to be corgratulated for their brilliant
Jeadership in this regard, We hope their example will imspire students in other
Facultiez to uadertake similar projects. Construction will be undertaken by the
Building College and completed, we hope, early in 1968. Unfortunately, rising
material costs plague us, along with some difficulty ie clearing the site. The drive
for additional funds goes on, but the poal is in sight. Law House will stand next year.

—_ 23 —
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The academic year was aleo filled with student programs; the Law Students
Associgtion presented lectures given by many of the distinguished foreign visitors
at the Faculty; the topics ienged from Islamic law to the Comstitutional Law
reform of Tanzania, An atiempt was made t{o bring certain of Ethiopia’s dignitaries
to give “Universiy lectures™ under cosponsorship with the Public Relations
Office of the University, but this has not vet worked out. I hope it will,

The fourth annual law day was held with Ate Teferra Deguele, General
Manager of the Commereial Bank, a5 guest speaker; the studenis also presentad
a fnll iabour dispite, including a Labour Board hearing end an appellate argument.
This year's audience included many members of the legal commuzity: it was the
largest group of people that have so far assembled for any Law Faculty function,
It was fine program, a great credit qo LA,

Prospect

Prof, Oniintin Johnstone, cur new Dean, will arrive in Fuly. He has taught for
many years at Yale University — and elsewhere including Africa. I know he will
bring vigour, iategrity and intellectual comitment to the Law School.

We have traveled some distance since the day when His Imperial Majesty
formally opemed what was, then, a nearly empty “Law Building” In September,
1963,

But there is much to be done.

Same major prodblams confronting us are: 1) build-up of the budget — we
must {and will, 1 trast) soon come to have snnuel University appropriation of
$500,000 with additional supplements to pay for the high costs of recruiting and
transporiing foreign staff. We will continue to need outside assistance for a number
of years, but of course it must be on a diminishing basis. 2} Staff is both the major
expense of any good academic institution and, with stundents, the major component
of excellenice. While our staff averages on the youthful side, I would be pleased
to match it with a great many institutions on any continent; 1 think we have now
an excellent staff, The problems of refraining and replacing, especialy my more
sanior colleagues, are difficalt. These problems can cnly be met by developing Iiberal
policies for research leaves, teaching Ivads and other valid incentives to make touns
of service here stimulatiog and mportant. More will have te be done next year
to develop these policies, and more Hberal, intelligent outside help will simply
have to be forthcoming, “Ethiopiznizatioa™ is, of course, crial. But the standards
and procedures fixed for recruitment of permanent staff are obviously of critical
importance. It is also my view that the career teacher of Jaw in Ethiopia must
have enjoyed some practical experience in a responsible legal icb before he toms
full fime to teaching, The Law School caonot afford 1o relax on s intensive
program. Rather the pressure on both staff and students must inerease. 3) Physical
plant now looms as problem, pasticulanly because of our library needs. Serious
attention will have to be put a development plan next yesr.

A formative stage has been passed.

But the drive towards excellence — and towards expanding cur internationat
contacts, and developing as an international center in Africa’s internationel capital,
this will have to go into high gear. Legal education in Ethiopia is an intellectually
exciting vemture, of critical importance to the nation, of iaterest in many other
places.

May this Law School prosper and progress.
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Gradaating Students of the Law Facnity,
Haile Sellassie 1 University, June 1967.

Ato Ababiya Abajobir
H.E. Ato Aberra Jembere
Ao Abivu Geleta

Ao Asscla Tsegaye

L1, Berhanu Bayih

H.E. Ato Bulcha Demeksa
Ato Gimma Taddese

Lt. Haiiu Makonnen

Ato Jjugu Demissie

Ato Kassa Bevens

Ato Kebede Gebre-Mariam
Lt Mammo Mezemer
Ato Mebisham Yohannes
Ao Mengesha Workneh
Capt. Mesfin Gebre-Kal
Ato Nabiyelul Kifle

Lt Abera Gobena

Ato Abraham Tsegaye
Ato Aklilve Atlabachew
Ale Akliln Bete Mariam
Ato Assefa Bekele

Li. Assefa Haflemariam
Mr. Arakel P. Sakadjian
Ato Berhann Sahle Giotgis
Atp Birhano Kifetew
Capt. Damtew Minlikic
At Demisse Bekels

L+t. Erdaw-Diargs

Ao Gebreyesus Haile-Mariam

Ato Germay Fewalde
Capt. Getahun Bekele
Ato Gudeta Beroa

Ato Haile Wolde Mariam
At Jemanek Mekasha
Mr. Joachim Matovu
Ado Kassaye Adam

L.L.B. DEGREE

Ato Mega Fania

Ato Seifu Felleke

Capt, Shimelis Metaferia
{with Distinction}

Aro Shimellis Houssein

Major Tadesse Abdi

Ato Teklon Makonnen

Capt. Wondayen Meheretu

Ao Worku Tafara

Ato Yacob Haile-Mariam

Capt. Yilma Ghizaw

Ate Yohamnes Heroui

Ato Zergbruk Aberra

Capt. FZeray Habte Sellassie

Ato Zemene Kassegn

Law Diploma

Capt. Kassaye Mandefro

Ao Makonnen Desta

Ato Mesfin Fanta

Ato Minassie Degu

Ato Mulatu Likasa

Lt. Negash T. Mariam

Ato Samuoel Worgneh

Ato Sayifu Fayisa

Ato Seifu Yeteshawork

Ato Seyfu Anape

Capt. Tammm Haile Gabriel
Capt. Taye Wolde Giorgis

Ato Taye Wondemagepneh
Ato Tesfaye Ademn

Ato Tesfaye Sahile

Lt. Teshome Beyeoe

Ato Teshome G. Sellassie

Ao Toedeke Tekla

Capt. Welde Hawariat G. Mariam
Hen. Shasherasha Zewde Otoro
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Law Diploma
(Asmara}

Ato Afewerki Giorgis

Ato Araia Ghebresellasie

Ato Barachi Kelkel

Ao Beleng Ghebresellasic
Ato Berhane Kiflemariam
Ato Beyene Asfaha

Ato Chiros Ghebrehewo!

Ato Ghohremicael Besserat
Ato Ghebresellassie Gherensae
Ao Ghebretensae Woldesellasie
Ato Hamigd Osman Idris

Ato Hapiemariam Debbas
Ata Hussein Farah

Ato Issalas Haptesellasie

Ato Kahsat Asfaha

Ato Kasahun Derres

Capt. Kebreab Berhane

Ato Mawail Mehrahtu

Ato Mohammed Hankil

Atoe Mohammed Tbrahim Hangalay
Ato Mohamed Nur Kosmalla
Ato Mohamid Al Omar
Ato Mohamid Idris Omar
Ao Ogbazght Adcheme

Ato Said Khalifa

Ato Saleh Shifa

Ato Seium Ehdego

Ato Seyoum Fessahazion
Ago Solomon Khasai

Ato Techie Ghebrecristos
Ato Tesfazion Eyasu

Ato Tesfit Zemicael

Ato Tzebaye Johannes

Ato Woldu Berhe

Law Certificate

Ato Abdueselam Musa

Ato Abraham Desta

Aro Adam Mohamed Saleh
Ato Amdeberhan Ghebresellasie
{iraz. iArays Hagos

Ato Berhe Woldenticael
Ato Beycne Ghiorghis

Ao Debesay Tesfagahir
Ato Ephraim Oghagabriel
Alc Fasil Demsas

Ato Kidane Berhano

Ao Kifle Kidane

{Asmara)

Ate Kifle Tzhaie

Ato Mohamed Nur Ahmed
Ato Negash Desia

Alo Resene Tesfai

Ato Russom Ghebremariam
Ato Baleh Karrar

Ato Seyoum Negassi

Ato Teclahammanot Berhe
Ate Yemane Tecls

Ato Yimesgun Hailegiorgis
Ato Yohannes Haile
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REPORTS

The following are eleven cases dicided by the Supreme Imperial and the High
Couris of Ethiopia. The Amharie judgement is official and alway sprecedes the
English. It is important to note that in those cases heard before mixed benches
of both Ethiopian and foreign judges. two separate opinions are written, ome in
Ambharic and one in English. These opinions are not translations of one another,
but are independent judgments based upon common agreement among the judges

as to the princinies and final outcome of the case.
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SUPREME IMPERTAL COURT
Div. Nao, 1

Justices: AUGUST 20, 1964
Afencgus Kitaw Yitateku

Ato Wolde Hanna Gebre Kidan
Ato Tekola Wolde Xidan

PUBLIC PROSECUTOR v. BEZUNESH BOKAN
Crimina! Appeal No. 114656

Fenal Yaw and Frocedure — Appeal — Number of Appeals — Are IBX2), Crim. Pro. C.
Penal Code — Disturbance of Ancther's Holdings — Aris. 65 and 654, Pen. .

On appegi from a2 judgment of the High Court reversing the decision of the Awradja
Counrt which had reversed appellant’s conviciion in the Woreda Court

Held: Appeal dismissad without being considered.

1. The Criminal Procedurs Code does not dllow three appeals; Art 1342) propexly in-
terpreted permitz only a second appeal®

This ¢ffense against imosovable property is dealt with in Arts. 651 and 654 Pen.
.. Digturbance of Ancther’s Holdings.

Through the petition of the respondent Emmet Bezunesh, the prosscutor
brought an action agzinst the appellant Corporal Tesemna Anteneh in the Jimma
2nd Worsda Gizat Count, which found the deferndant guilty,

An appeal was instituted against the decision with the Jimma Awradja
Court, which rejected the decision, and retumed the case to the lower court with

orders to refund to the defendant the money to be paid as a fine levied by the
Woreda Court.

A second appeal was made to the High Court from the order given by the
Awradja Court, The High Court then reversed the order given by the Awradja
Court and affitmed that given by the Woreda Court.

The appellaat has now appealed to this court on the decision readered by
the High Court. This is the third appeal. According to the Criminal Procedure
Code Article 132(2), a second appeal shall be from a decision of:

a) the Awradja Court in its appellate jurisdiction to the High Cowrt;

b) the High Couit in its appellate jurisdiction to the Supreme Comrt,

In the present case, as poinied ovt by 182(a), what came to the Awradja
Coust as an appeal has passed to the High Court for review, Article 182(2) refers

to a secomd but Bot to a third appeal. The law does not allow a thied appeal to be

instituted with the Supreme Imperial Count # the Awradja Coart has heard the
case in its appellate jurisdiction.

* A closely related guestion which did mot arise is whisther a second appeal always lies
as of right, or is Jimited to certzin cases mentioned in Art. 195(3), Crim. Pro. C. H the
latter is frue, then in many cazes only one appeil may be taken. Thit question is dis-
cussed in Current Issue, “Criminzl Appeals,” F. Erk. L., vol, 1 {1964), p. 349,
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In a criminal case an appeal may not come to the Supreme Imperial Court
if it was appealed from the Wornda Court to the Awradjiz Court and finally
teviewed by the Migh Couwrt, bixt only if it was instituted in the Awvadja Court
and then appealed for a first time to the High Court.

‘When the Article 182(2) of the Criminal Procedurs Code refers to a second
appeal from a decision, it means only those second appeals permitted by the law.

Many appeals are erronecusly brought to the Suprese Imperial Court after
the High Coart has teviewed the cases on second appeals. These come because
the above mentioned provision of the Cyriminal Procedure Code is wrongly

interpreted.

The present appeal has come in this eronesous manner. And since it Is an
appeal not in conformity with the law, we have rejected it.
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SUPREME IMPERIAL COURT
v, No. 5

lustices: MARCH 6, 1966
Vice Afenegus Tibebu Beyens
Ato Wolde Hanna Gebre EKidan
Blaita Demissis Work Agspnehu

Mrs. AEFTTHA MAMALINGAS, PANAYOTIS MAMALINGAS
v. Messrs ZAPULA & CAMUSA COMPANY
Civil Appeal No. 97/57

On appez! from 1 judgment of the High Court rejacting Ih::cla;m of the appeilanl against
the respondsnt, the former smployer of the spouse of the et appeflant, also father of she
second appeilart, who had bese Iilled by “shiftas™ while in fhe execution of his fooctionsg
on behalf of the respondent-emplover,

Held: Judgment reversed, and case remanded for delcomination of compensation ounly.

1. By virlne of the Civil Code. Acticle 2549, the cmployor is strictly liabde for accidents
which b emplovecs snffer while st work,

1 The Lability of the employer can be cxcluded ondy for onc of the reasons mentioned
in Antiches 2553 and 3554 of the Oivil Code, and not by a proof that the emplovor has
accomplished hiz “duty of care™

3. The piamof\\ork of an employee hired a2 a driver comprises all the space botwem
his starting point and his place of destdnation.

Mr. Antoni Mamaliages, the husband of the first and the father of the second
appellant, was employed as a dover by the respondent company at a monthly
salary of ES300.00. On November 24, 1963, he, together with four other people,
was murdered by outlaws at a place called “Bio Asgalanavi™ when he was driving
a Landrover plate No. Harar 1103 10 an undentaking of which the respondent was
the comtractor. His dead body was buried after three days at the place whers he
died. The appefiamts pleaded to the High Court that there is no one to support
them; and that since the respondent kmew that the place where the deceased
died was infested with outlaws, 3t must have taken measures to safepuard its
smployee's life.

Thus, they prayed that the High Court award them compensation according
to Art. 2095 on the basis of extra-contractual liability and ¢compensation according
to Art. 2549-2554, 2144 and 2154, they being the successors of the deceased,

The respondent in ¥s statement of defence, without denying that the deceased
was murdered by outlaws when he was working for it, pleaded that since the
deceased, together with foar other pecple, was murdered on a highway, i cannot
be said that the deceased was murdered because of the respondent’s lack of care.

It further pleaded that it 45 not s duty to guarantes the safety of its employess
on highways, Further, since the death did not occur because of a car accident and
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since the company did not know that the place was infested with outlaws, # cannot
be held liable. On the other hand, if # was known that the place was infegied with
cutlaws, the respondent pleaded that the deceased also must have Inown abour
this fact, m which case the respondent cannot be held liable since the deceased
bBrought about his death knowingly. An employee accepts oo his own responsibility
an accident that may happen o him in the course of his duly: consequently, he
cannot claim compensation solely on the employer-employse relationship. Besides,
as is provided in the repulation as regards ¢he “Enemies of the Emperor,” one
cannot claim compensation for damages arising from acts of onttaws. As for the
provisions of the Civil Code cited by the appellants {then plaintiffs), they provide
grounds for liability onmly when am accident which the employer could have
prevented takes place; but they do not provide thai the employer should protect
his employees™ life on the highways The respondent thus prayed tha: the claim
be dizmissed on the above grounds.

Finilly, the appellants withdrew their claim for compensation based on extra-
contractnal liability and limited their claim to liabifity of the employer arising
trom the contract of employment,

The High Court interpreted Art. 2549 to apply to cases where the accident
arises from the work of the employes. The High Court reasoned thiat if the
gevident occurs when the employee s working with a machine or when an
employse working at a particular place contracts dissase because the place iz not
heabthy, the employer shall be liable. But the employer shall not be Hable if the
accident occurs when the employee was not at work. If the deceased had died
because the car went out of order, the employer would be liable. But the deceased
was murdered by outlaws, and it is not the employer’s duty to saleguard his
cmployees from outlaws. The defendant did not know that there werc outlaws
and there is nothing to show that he ordered the deceased to drive the car to
the place of the defendant’s undetaking. It is not denied that the deceased was
carrying out his dity; but the emplover was pot responsible for the accident. If
the employer is not responsible for the outlaws, he canmot be respansible for what
they did, Thus, the court held that since the murder of the deceased did not have
any relationship with his work, the respondent iz not liable according to An.
2554 of the Civil Code and dismissed the case. From this, the appellants app&ai[-ed.

- The appellants pray that since the judgmenf of the High Court-was merﬂper
it be guashed and that the case be remanded to it for retrial, their grounds of
appeal being the following: As provided in Art. 2549.2555, the emplover is
xlI‘lCﬂ} liable for damages that may be caused to his employees. The employer
is not liable only when the elements of Art. 2553 or 2554 are satisfied; but since no
argument was presented by the respondent to show that efther Ar 2553 or 2554
was satisfied, he must be liahle,

The respondent in its reply stated that since the accident occured not becanse
of any failure on itz part 1o take the necessary precantions, but because of the. act
of a third party for whom it is not responsible and that since the Arts, cited by the
appellants talk of sccidents that arise from the work of the employes and since
the deceased was murdered when he was not working for the emplﬁ}fee the appeal
has 'to be dismissed.

The respondent’s main ground of defence 15 that since there is no lack of care
on its part, it i not lable; the appellants, on the other haod, argoe that since an
employer is strictly lidble for damages that may happen to his employecs, it is
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irrelevant whether the respondent took the necessary precautions or not and there-
fore the emplover should pay compensation. The commmon law and the civil law
apptoaches to this issue are different,

According to the common law if an employee meets an accident, it is not enough
if he proves that the accident happened while he was at work or when he was on his
way to work. In addition he has to prove that the accident happened because of the
employer's or his manager’s lack of care. If the employes does not prove this,
his action fails. Besides, if the accident was unforeseeable, thus preventing the
employer from taking the necessary precantions, he is mot liable (Halsbury's
Laws of Enpgland, 3 ed.).

Formerly, the approach of the civil law system was similar to that of the
common law. In the modérn civil law system, however, the employer is strictly
liable for gccidents met by the employse in his work. The employer is released
from liabilfty only when the employee intentionally injures himself (Planiol,
English Translation). '

Having seen the difference between 1he common law and the civil iaw approach,
let us see which system our Civil Code follows. The relevant provisions are the
the followmg:

Art. 2549, “The emplover shall be liable for accidents which the employee
suffers arising from his work.”

Art 2550, “The employer shall be liable for accidents which the employee
saffers arising from activities which he performs in the interests of the underfaking,
not withstanding that these activities have not beett ordered by the employer.”

Art. 2551, (1} Where the employes performs his work on the premises or
at the place assigned t¢ him by the contract of employment. the employer shall
be liable for the accidents which the emplovee suffers during the time and at the
place where he works.

{2) Rest pericds belongiog to the work shall be regarded az part of the work-
time.

13) Premises placed by the employer at the disposal of the employee during
these rast pericds shall be regardad as part of the work place.”

ATt 2553, “Nondiability of the employer —

1. Faul¢ of employes

(1) The emplover shall be relieved of his liability under the preceding articles
whete he proves that the accident or disease is due to the intentional act of the
viCLimn.

(2% He shalf also be rclieved of Hability where he proves that the accident
or discase hag happened becanse the employes has contravansd & regulation to
which his atiention had been especially drawn in writing.”

Art, 2554-2. “Absence of relationship with work

The coployer shall not be liable where he proves that the accidemt has no
connection with the work ‘of the employee nor with the contract of employment
with which it i1z associated.”

Art. 2555 — Other causes
“The employee shall mot be relieved of his liability for any other cause.”
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These above articles show us that our Civil Code follows our traditiomal
approach which, because of the influence of the Fetha MNegast, followed the civil
law approach.

Under the common law, the burden of proof is on the employes, Under the
civil law system, which is the same under the Ethiopian law. the employer, in
order to be free from lability, has 1o prove that the accident was caused by an
international act of the employes or that the employee contravensd a regulation
to which his attention had besp especially drawm in writing. Tn other words,
the burden of proof is on the employer.

Thus, the respondent’s ‘defence that unless the appellants prove that it did

not exercise the necessary care it canoot be held liable 15 not ¢ defence according
to Ethiopian law.

The respondent, in its defence to the allegation that it kmew that the place
was infested by outlaws, has arpued in the court of the first instance and in this
court that it did not know that the place was infested by outlaws, it further argued
that even if it was kmown that the place where the accident occured was infested
by oatlaws, since the deceased went to the place knowmg that it was infested
with outlaws, he ntentionally went to the place and therefore in both cases
respondent 15 not liable,

Although as we explained above, since the employer is strictly liable, the
argument is irrelevant, we, nevertheless, pive the following opinion. It was bedore
ihe decoesed was mordered by ‘the cutlaws in 1962 that the commrotion started in
Ogaden Awradja, at the place where the accident occurred. In fact, since a state
of emergency was proclaimed in 1962 apd since the respondent entered into a
comiract 40 work m this area, bow could he say he did not know of the existence
af ‘outlaws? Since the existence of outlaws was a known fact, even if we follow
the common law approach on which the respondent based jts defence, its defence
that the employee knew the existence of the outlaws is not a defence. It is not
encugh that the employer foresees the accadent. It is ot a defence 1o say that the
employee did it 1o show his fearlessness,

The respondent’s second ground of defence that an employer is mot Liable
for accidents brought about by the enemies 'of the state is not a defence, The only
grounds of defence are those provided wnder Art. 2553 and 2554.

MNext, the respondent argued that the accident occurred when the employee
was niot carrying out his duty and at a place outside the scope of his duaty. According
to Art. 2551 of the civil code, the employer is Hable if the craployee meetis an
accident when carrying out his diity at the place specified for him or when he iz
on holidays, The deceased’s work formerly (Le. before he died) heing driving
a car, his duty is not limited to driving a car within the compound of the respondent’s
office, All space within which the car starts from and reaches its destination is
within the scope of the deceased’s duty. As for the contentron that if the deceased
was faken out of fhe car and murgerad on the road, the murder fas no con-
pection with his work, let alone his being taken out of the car by fores, even if he
was murdered when he had gone out of the car either to take kis mesal or to take
rest, it cannot be said that the murder had no connection with his work. If the
deceased was murdered after he had walked out of the car with the intention to
take a trip, then it could be said that the accident had no connection with his
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work; but simce the respondent did not offer any evidence to show thar this was
the case, we cannot say that the murder had no connection with the deceased's
work,

The High Court in its judgment has stated that the deceased was engaged i
his work at the time of the murder; on the other hand, it states that there was
nothing to show that the deceased was ordered bo go to his work. As can be seen
from Art. 2550, as long as the employee was engaged in his work at the time
of the accident, it does not matier whether he was specially ordered o camy ous
his work or not.

Thus, since employers are strictly liable and since the deceased was murdered
when he was carrying out his work, we quash the judament of the High Court
and find the respondent liable, I order that the amount of compensation be
determined by the High Court, we remand the case to it

The respondent shall pay the appellant the amount of E$200 as court fees,
A copy of this decision shall he sent to the High Coart.
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SUPREME IMPERIAL COURT

ASMARA
Justices: MNOVEMBER 22, 1965

Ato Haile Aman
Doctor Giancarlo Polera
Ato Berhe Sekwar

EZABEL YOUSUF MATUL ET AL. v. ABA LOCHIS KIDIYAS ET AL.
Civil Appeal No. 155757

Succeasions — wills — disherison — administration of sstate —— principel residence of deceased.
Civ. C. arfs. 183, 184, £26(1), 832, D39, 3348, 3355,

On appeal fratn fp acton nsttuted in the High Court to conpel administrator of the
deceased’s estate to relinguish possession of the estate and the acoounts

Held: Decision affirmed.

1. Thec prindpal residence of a deceased porson under Civ. . art, 82601} is the person’s
domicile as defined in Civ. C. ans, 183,134,

L A public will made abroad prior to the coming indo force of the Civil Code is valid
under Civ. . art. 3355 where it complies with the fonm requiremments of Civ, €, art, $82,
3. Where the npational law of the decsased peginits tacit disherizson of relstives in coo-
Tormdty with Civ. C. apt. 939, the disinherited relatives are not entitled 4o the suecsssion.

This case concerns the succession 1o the estate of the late Woz, Meri Medewsr,
wife of the late Wadi Habib Medewar, daughter of Yousuf Matin, The fact that
the late Mari Medewar and the appellants are children of the same father is not
contested. It is also a known fact that the deceased was living in the town of
Asmara, Eritvea Teklay Ghizat,

It is alleped that on August 9, 1947 GUC., the deceased, while in Egypt,
appeared before a notary and made a public will in the presence of two
witnesses. She died in Egypt without returning to Ethiopia.

The testator, in her will of Aug. 9, 1947 G.C., provided that after her death
the Syrian Catholic Association in Alexandria would succeed to all her movable
and immovable propetry. She also stipulated that the Association could sell all
her mmmovable property outside Egypt, purchase immovable property in Egypt
and establish a welfare Qrganization as follows:-

1. One part of the property would be used for honsing old and disabled
persons found in the Syrian Catholic Association in Alexandria;

2. A second part of the property would be nsed for bringing up the poor
orpbans who are members of the Syrian Catholic Association in Alexandria;

3. A third part of the property would be wsed for help and religiovs service
in the Syrian Cathelic Church i Alexendria; on Fridays, services would be held
in the name of the testator and her late husband; and

4. The representative Patriarch is empowered to execute her wil! and look
after the grave of the testator as well as that of her late hushand,

The respondent had petitioned the Epyptian court to empowsr him fo take
possession of and administer the estate of the deceased on behalf of the Syrian
Catholic Association in Alexandria,
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The Egyptian court, in an order given on Japvary 21, 1963 G.C., had em-
powered the respondent to take over and administer the movable and immovable
property of the deceased for the time being

However, since the immovable property and its fruits are situated In Asmara,
Ethicpia, and since a decision of a foreign court cannot be executed unless it is
seezn and authorized by the Imperial Ethiopian Government Courts, the respondant
submitted the order of the Egyptian Coart to the High Court located in this Teklay
Ghizat wnder Probate and Admipisiration file 52/56. On Megabit 24, 1957 (April
2, 1965, {3.C.) pursnant 10 the Cowurts Proclamation 19562, the High Couort per-
mitied the Reverend Aba Lochis Bidivas to take possession of and administer the
estate of the deceased for the ime being,

No appeal has been made on this order.

But Professor Aldo Fornazini, the person who was administering the deseased’s
estate under the power of aticrmey gven to him by the brothers and sisters of
the deceased, was upwilling to hand over possessicn of the estate apd its fruits 10
the new administrator. The respordent petitioned the High Court, to compel Pro-
fessor Aldo Fomnazini to hand it over. In an arder given om Miazia 16,
1957 {April 24, 1965 G.C.) the High Court directed the present appellants® agent,
Professor Aldo Fornazini, t0 hand over the estate and the accounts from the
time he took over as administrator together with any documents conceming the
estate to the respondent. The appellant’s agent throogh his attomey had filed
an interjocatory appeal to this gourt vnder file No. 77/57.

But this court, under a decision given on Miazia 28, 1957 (May 6, 1965 G.C.}
rejected the appeal and remanded the file back 1o the Figh Cout.

The contentiom of the appellants was that the deceased made her will in
Egypt and died there. She was domiciled in Egypt and the litigation copcerning the
succession was mitated in an Egyptian coart. Therefore, the court that has the
jurisdiction is the Egyptian court. This contention of the appellant was not found
adequate. The High Couwrt found:

1. The fact that the deceased had made her domicile the place where her
mam property was situated could be ascertained from the will.

2. Since the immowvable property over which the dispete arise is found in
Ethiopia, the case must be seen by Ethiopian courts In accordance with the
Ethiopian law,

3. Art. 939 of the Ethiopian Civil Code. pemmits tacit disherison of relatives

of the second, third or fourth degree, unless they are ascendants or descendants,
therefore, the zppellams are not emditled to the succession,

Based on the above fmdings, the court overrnled their contention, declared
the will of the deceased valid and dismissed the case.

The appeal was lodged against this judgment,
The prounds of appeal are identical with appellant’s contention in the High
Court and may be summarised as follows:

The deceased had made Egypt her domicils for about twenty years. She
died there. The action concerning the successioh was initiated in an Egyptian
court and the result is pending there. The appellants can partake of the saccession
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under the Egyptian law. In accondance with Art. 3348 of the Fthiopian Civil
Code and the Halian Civil Code Art 11 23 - 456 - 923 which was in force in the
Eritrean Internal Administration at the time the deceased died, any action
regarding the succession must be iniliated in the court of the place where the
deceased was domiciled, Therefore, the decision of the High Court should be
reversed on the ground that the Ethiopian courts do not have jurisdiction.

The reply submitted by the respondent contained the following:

. The deceased and her late hosband lived and were domiciled in Asmara
for over forty years.

2. Even though the deceased left for Egypt for old age and health reasoms,
she had explicitly declared in her will that she was a domiciliary of Asmara.

3. Her will was made in accordance with the law before an officer of civil
status. In this will she had made the Syrian Cathelic Association in Alexandria
universal legatee for all her property.

As the (sstator had appointed the representative Patriarch of the Syrian
Catholic Ascociation in Alexandria executor of her wiil, the responden: had
petiloned the Ethiopian count (o empower him to administer the estate of the
deceased pursuant to the testalor’s will. The respondert did not raise questions
before the Ethiopian court concerning the testator’s propecty in Egvpt for the
approprigte court is the Egyptian Court.

4. The reason why the deceased stated in her will the fact that Egypt
was her residence and Ethiopia, the place where her property is situated, her
domicile was, beyond any doub, to confer jurisdiction on Ethiopian Courts regand-
ing successicon 10 her propecty.

3. The universal legates of the deceased. the Syrian Catholic Associstion in
Alexandna, came to know about the specession on Januvary 21, 1963, G.C., at which
time it applied to the Egyptian Conrt. By this time the Ethiopian Civil Code was in
force in Eritrea. Therefore the applicable law 15 the Ethioplan Civil Code and oox
the Italian Civil Code as submitted by the appellants.

6. In accordance with Courts Proclamation 3/1943, Art. 1, Sab-Art. 4, any
aclions concerning immovable property must be instituted in the court of the
place where the immovable property is situated. Where there is dipute concern-
ing a succession, Art, 826 of the Ethiopian Civil Code makes it clear that the suit
must be instituted at the place whare the deceased had his domicile at the time of his
death. Art. 183 of the Civil Code makes it clegr that the domicile of a person is the
place where such person has established the principal seat of his interests and of his
husiness, with the intention of living there permanently. Therefore, the case must
be tried I the court of the place which the testator had chosen as his place of
domicile and also in the court of the place where the immovable property is
situated. Fhis is not a question of discrepancy beiween the Tralian Law which was
in force in Eritrea and the Ethiopian Law, bt only a matter of procedure.

1. For example, in order to show that there is no difference between the for-
mer law and the present lew, it may be appropriate to cite Article 923 of the
Italian Civil Code and Art. 826 (1) of the Ethiopian Civil Code, Likewise, Article
16 of the Ttalian Civil Code and Art. 183 of the Ethiopian Civil Code are identical.
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3. Again, comparison of Article 1, Sub-Art. 4D of the Courts Procedure
Proclamation 371943 and Articles 94 and 95 of the Ttelian Civil Procedure Code,
similary Articles 23 and 456, shows that there is no differance between the former
law and the present law.

Therefore,
A. the suit musi be instituted in the Ethiopian Courts,
B. Article 3342 of the Ethiopian Civil Code s inapplicable to this case,

C. the deceased’s will, in accordance with Article 3355 of the Ethiopian
Civil Code, is valid under the former and the present law,

D from the avidence submitted by the respondent, the law of the nationality
of the deceased (the Libyan Republic) is in agreement with Article 939
of the Civil Code of Ethiopia, and

E. under Art. 93% of the Ethiopian Civil Code the appellants are not entitied
1o succeed; the decision of the High Court must be affirmed and the appeal
of the defendanis must be dismissed with coss,

The above arguments reveal the whole matter:

1. The fact that the deceased was a Libyan National and kad no childeen is
known.

2. The facts that the deceased and her late husband were living in Ethiopia
and that the deceased was the owner of the immovable property which is the
subject matter of the soit are also known.

3. Even though the deceased died n 1962 G.C. without coming back to
Ethiopia, since she had ascertained in her will of 1947 G.C. that she was a do-
miciliary of Asmara in the Eritrean Teklay Ghizat, it is beyond doubt that she had
established Asmara as her principal seat of her interests with the inteation of living
there permanenily within the meaning of Art. 184 of the Civil Code of Ethiopia.

4. However, not only was the deceased domiciled in Ethiopia, but also her
immovahle property iz found here. In such 2 case, both under the former law
of Ethiopia and Art. 20 of the new Civil Procedure Code any snit concerning
immovable property must be instituted in “the court of the place where such pro-
perty is simnated.” Nevertheless, the advocate for the appellant argued that the
Ethiopian courts do not have power to try the suit. Such a contention is irrelevant
and this has surpyised the court.

5. The appellant’s argumert that since the suit is instituted in a foreign court
with a result pending, the Ethiopian courts do not have jurisdiction is irrelevant
hecanse in accordance with Art. 8(2) of the Civil Procedure Code the pendency
of the suit a foreign court canmot preclude the courts in Ethiopia from taking
jurisdiction of the suit when founded on the same cause of action.

6. Since Preclametion 195/62 and Articles 456 and 490 of the Civil Proce-
dure Code make it clear that in the absence of international conventions, judg-
ments and decisions may not be executed in Ethiopia without the authorization
of Ethiopian courts, the appellants should not have been surprised.
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7. It must be clear that the Ethiopian couris have jurisdiction to try the case and
power to authorize the sxecution of foreign decisions subinitted to them after finding
them figal and enforceable.

8, The will was made before 2 notary in the presence of two witnesges in ae-
cordanre with Art. 3232 of the Civil Code of Ethiopia. So, we have accepted It as
a valid will.

9. Since under Art, 939 of the Civil Code of Ethiopia petmits tacit disherison
of relatives of the secomd, third or fourth degres, the appellants are not established
1o the SPCCession.

10. From the rospondents’ written reply, it Is clear that under the law of
the natiomality of the deceased, she can pass her property to any one she likes pro-
vided that she 15 not survived by any decendants, ascendants of spouse.

11. Since the will as was made for a welfare purpose, that is to say to help
the monastery of her conntry to make sure that her grave yard and dhat of her
late husband are looked after and for religious services hield in their names, there
is no reason why the will should net be held valid.

For the above reason, we have affimmed the decisions of the High Coart
and dismissed the case, The appellant shall pay the respondent ES350 {three
hwadred and fifty Ethiopian dollars) as costs plus any other costs in accordance
with the receipts forwarded by the respondent.

We order that a copy of this Order be served on the High Cowt.

Given and delivered in Open Court this 15 day of Hadar 1958 {(November 23,
1966 G.C) in the presence of both parties,
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SUPEREME IMPERILAL COURT
Div. No. 1

Justices: MAY 4, 1965
. Afenegus Kitaw Yitateku
.. Balambaras Tesemma Wondimneh
Ato Tadesse Tekle Giorgis

FITAWERARI KASSA NEAKUTO v. AKLILD GUBEZ@?
Civil Appeal Mo, 353/57

Contractual obligations == Contraci of antichresiz — Validity of an yrregizteded contiapt -—
Arer. 3719, 3121 Civ. .

Registration of immovable property — Cuttomary law — Property in Add& A&:bﬁ. Arts.
3363-3767, Civ. C.. Municipakity Proc. No. 111|112 11940,

On order from the Imperial Chilot, refarring & pefition appealing agdihst "a’ jadgment
of the High Coutt that appellant, the judpment creditor on a comtract of loan with an
aceompanying soniract of anfichresis om onie part of the judpment debtor’s housze, had at an
auction - by the judzmént execution office ondy purchased that parl of the jodgmient deblor™s
house which was the object of the contract of antichresis and which was deicribed in the
noh-uofa.uctonanduﬂtﬂ}upﬁ.nwhmhwastheuhﬁctm’ammmmmufmm
between the judgment debtor and the respondent.

Held: Judement affinmed zpd petition rejected. PR

I. According o customary law, which is presemtly in force for the remstrafion of
mnmovable ‘property, a oombact of aptichresis the object of which iz immovable propercty
lacatcd within the limits of Addis Ababa must be registered in the Replster of Land and
Contractz Office of the Municipality of Addis Abeba. Registration with the Woreda Gozat
Office or the Worsda Cowrt is Improper.

L. . A contract of antichresis is valid between ﬂmpﬂhasevmﬂnntmgmmsua-
ummnmsaryandusefu]mlywmn&nrdpmammvdwi

.A buyer at a public auction purchases only the property dwunhed n thc. notice of
smcuuu_‘

Fitawrari Kassa had given a loan of ES800 to Ato Wubeshet Gebre Mariam;
the debtor had made with the creditor a contract of antichresis re]atmg o a three
room house to secure the debrt,

'
"

Fitawrari Kassa sued Ato Wubeshet before the Addis Ababa Awradja Oourt
on the ground that the debtor neither repaid his debt on the due déite nor trans-
ferred the, house. The Addis Ababa Awradja Court gave judement for E$1155
to Fitawrarl Kassa and ordered that the immovable and movable property of the
debtor be sold by awction and payment be mads,

Fitawran Kassa applied to the execuiion officer for the exbcutzon of the
judgment. On December 21, 1961, the High Court gave an order to the judgment
exccution ‘office stating that *“In the case of Ato Wubeshet Gebre Ma:'fam appellant
v. Fitawrari Kassa Neakuto, respondent; Rights of a third party ‘not indicated

in the judgment given earlier, should not be touched.”

This order was pursuant 1o an application made by Ato Aklily who asked the
court that his contract of antichresis with Afo Wubeshet be respected, and the
house on which he had contracted not be sold in payment of Ato Wuheshets debt,
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After this, on December 23, 1961, Fitawrari Kassa and Ato Aklilu appeared
befare the chief execution officer who recorded the following statement, “A wiiting
from the High Covrt, No. 216/53, dated December 21, 1961, preseated and seen:
the value of the house was to be estimated first and the prioniy of payment was
to be decided later, Both have agreed to the ‘estimation of the value of the house.”
Consequently he ordered the carrying out of the sale by anction.

It is this confusion which became the cause of the institution of the suit
between Fitawrari Kassa and Ate Aklilv, On Japuary 18, 1962, the execution
officer published a notice of sale by auction in Addis Zemen.

The notice reads “Simce the jmdgment debior did not volunzarily pay the
judgment debi, the house which he built as a lessee and which he gave as sr:curity
for his debt by contract of amiichresis to the plaintiff, as estimated by the en,

of the Judgment execuung ofﬁca at ES3171.64, will be sold by auctmn wit] th
amonet as the opening bi

Om May 3. 1962, before the sale by auction, the chief execution officer wrote
the note below and sigeed it “Since the court has ordered righits of third partics
to be preserved, care should be taken during payment.” This note is referring to
the case of Ato Aklile, the respordent.

The contract of antichresis of Fitawrarl Kassa and Ato Aklilu is on the same
house was divided inte smtes, the contract of antichresis between Fitawran Kassa
MNeakuto and the owaer Ato Wuobeshet 15 on one of the snites,

The other snite was given by a contract of antichresis to Ato Akliln Gobeze.

On the application of the execution officer, that no boyer was found with
the starting bid, the Addis Abaha Awradja Court ordered that the house be sold
at the offered price.

On August 18, 1962, the chief execution officer Negaderas Alemn pave an
order to the execition officer to deliver to Fitawrari Kassa the part which he held
by a contract of antichresis amd the rest to await the decision of the Court.

On Aungust 28, 1962, the execution officer and Fitawran Kassa signed the
following agreement:

“In ageordance with ‘the order and in the name of the Judgment execution
office I have transferred to Fitawrari Kassa cne story with its floor (the walls and
the roof 'only)y without including the part that is occupied by Ato Aklila Gobeze.
I, Fitawmari Kassa MNeaknte, hereby verify that the house was transferred to me
it accordance with the above statement. Fhe groumd floor which 1 kave transferred
to Fitawrari ‘Kassa has two rooms.”

After this on June 24, 1963, Fitawrari Kassa sued Ato Aklilu before the Addis
Ababa Awradja Court asking him to transfer the house.

The Addis Ababa Awradia Court gave its decision in favour of Fitawrari Kasszz
and ordered Atc Aklilu to transfer the house to Fitawrari Kasss.

On appeal to the High Court the judgment of the Addis Ababa Awradja
Court was reversed.

Fitawrari Kassa submitted a petition to his Imperial Majesty’s Chilot
against the jadgment of the High Court.
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Because of the differences between the two Courts’ decisions His Imperial
Majesty’s Chilor ordered the Supreme Imperial Cowrt to review the decision. The
Supreme Imperial- Court has heard both parties and has also examined the
documents. -

Fitawrari Kassa alleges that his contract should be preferred. It has been
registered in the Woreda Court and has satisfied the regnlations, while Ato Aklilu's
has not beea registered in Court and even its registration in the Woreda Gezat
office was not accurate.

Ato Aklilu Gobeze also alleges that ke kas priority on the gmnnd that he has
registerad it o 1959 in the Worseda Gezat Office while the registration of Fitawrari
Xaczsa was in 1960,

In addition Fitawrari Kassa alleges that ihe house which he bought by auctien
includes the ome on which the disputc bas adsen, and Ato Aklilu alleges that he
applisd to the High Court befors the anction pursuant to whick the High Court
gave an order 1o the execution office not to sell the house on which he had a right.

These are the facts of the case; st us now examine the respective rights.
First let us take a look at the Civid Code of 1960,

The registration of immovable property is covered by Artcles 1553-1646
Civ. C

If it was to be done in accordance with those provisions, the above sitnation,
of ore of them registering in the Woreda Court, the other m the Woreda Gezat
Otffice and the claim that one registration is better than the other, would not
have come about at all.

Since the registration in the Civil Code is to be done in ml;}r one way it is
easy to say that a1l ather methods of repistration are improper,

However for various reasons the registration provisions of: the Civil Code
have not yet come into force.

Title 22, Chapter 2, Arts. 3363-3367 of the Civil Code, covers this particular
case. Art. 3364, 3365, and 3367 provide that the registration of immowvable pro-
perty will be done in accordance with the customary rule until an order bringing
inte force the registration provistons, is published in:-the Negarit Gazelta.

Thus what we bave got to keep in mind is that the contracts of antichresis
of Fitawrar: Kassa and of Ato Aklile Gobeze are done in accordance with the
costomary reles.

All contracts on immovables or document; ¢oncerning immovable property
within the limits of the City of Addis Abidba have to be registerad i The Register
of Land and Contracts Office {Contracts and Rist Office) of the Municipality of
Addi= Ababa This is an old custopsary Iaw. This customary law has heen affirmed
by Negarit Gazcta (Legal Notices No. 111 and 112 of 1947, Neg. Gaz. No. 5 of
1543).

This Proclamation shows that the Manicipality has a section to register land
with or without a title deed, the transfer of title by sale or donation and any pther
act concerning laned.

Thus one can only claim within the limits of Addis Ababa city that his
contract has a better right than another or that it is registered in accordance with
the regulations if he has registered it in the Land and Contract Repistration Office
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of the Municipality of Addis Ababa, 2s most people are doing ar present. The
registration, by one in the Worada Gezat Office and by another in the Awsadja
Court or, High Court is improper. Such cases are numerous in the courds. The
damage that many people icur because of their negligence in not registering
their mntmct m the Municipality is morz than the trouble that the coarts arc fncmg,

Cﬂmmg }mck to the present situatiom, neither party registered their ﬂmtmct
of anticheesia-in the Municipality in accordatice with customary law. -+

However a contract of antichresis i1n accordance with Art. 3119 of thc Civﬂ
Cods wﬂi-he valid between the parties even if not registercd. .

The mgiﬁtratlen of antichresis in the mg:stt:r of immovable is nwcsmry and
useful only whcn the case involves thind partm. At Aklile Gobeze repistersd
his cnntmct b'f antichresis with Ato Wubeshet in the Woreda Gezat {}fﬁce on
March 12" ‘19:55‘ -

F:ltam'.hrr Kassa Neakuto registersd his contract of antichresiz “with Ato
Wuheshat in the Central Woreda Court. This contract is valid berween the parties.

There would have been a problem if a third party who had propecly registered
his contract in accordance with customary law clabmed that his contract was better
than this one.

Atoe Aldile Gobeze, after he made the contract of antichresis, had the house
delivercd 1o ¥im in accordance with Art. 3121 of the Civil Code and is Eving'in it.

It the house on which the contract of antichresis was made had ngt besn
delivered to Ao Aklilu Gobeze, Art. 3121(2) which states that “the antichresis
shall have the same effects as a mortgage unti! such delivery has taken plice or
after the immovable bas been returned to the petson kaviog ¢reated the ant is
after the knmovable has been returoed to the person having created the mnhmzs
would have held good.

As weslave menticoned above Fitawreri Kassa Neakoto has d jodgment
for the pavmett of the loan against Ate Wubeshet with whom Le made the sontract
of aptichpesis: The court bas ordersd the sale of the movabie and mxmuvable
property’ of the debtor for the payment of his debt,

Fitawrari Kassa has presented the judgment to the judgment nxecvi'tmn ‘ofﬁcer
for execoticn.

We have also said that Ato AXlilu has applied to the Court so that hls shate

will not B; sold and the Court had given an order to that effect on December
21, 1961.

It is ﬂsu t‘,lear from the document of the Judgment Execution Gﬂmr that
Fitawrari Kassa knew this: however he did not oppose the order of the Fegh Court.

As we have stated above, the distribution of the procesds of the sale was to be
done later .and. the notice of sale by auction which was published on January 18,
1962, says that the part that Fitawrari Xassa held by & contract of antichresis will
ke sold, This is to say that he 15 eatitled to the part that ha held by antichresis.

Thore are two contracis of antichresis. Though the house is cne, each of them

made his cant;act of antichresizs on z different suite of the howse .and e on the
sames suits, -

— ™
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Since the sale was to be for the part which Fitawrari Kassa held by a contract
of antichresis, he is entitled only to that part.

We have said that the potice which was published by the execution officer
menticns oply the part that was held by Fitawrari Kassa by z contract of
antichresis,

He says that the sale includes the part also held by dAto AXliln Gobeze, This
is inconsistent with the notice that wag clearly published. In accordance with
Art, 3121, Ato Alklilu Gobeze has taken over the house on which had mads the
contract of antichresis and iz Iiving in it and thus has acted in accordance with the
law.

Moreover the contract of antichresis of Ato Aklilu having besn registared
in the Woreda Gezat Office on March 12, 1959, has an accurats date.

If the execution officer had examined the situation before the sale he would
have understood the case of Ato Aklilu. Anyway, nobody was in opposition whan
the High Court gave the zbove order pursuant to Ate AXlilu’s application. The
execution officer published a notice saying that the house which Fitawrari Kassa
held by a contract of antichresis wil! be sold: he made the sale, and he says that
he sold both houses.

But he transferred to Fitawrari Kassa only the part that he held by a contract
of antichresis, In accordance with the published notice which says that the part that
Fitawrari Xassa held will be seld by aoction, the buyer Fitawrari Kassa will be
entitled only to the part which the notice mentions and not to the part which is
held by Ato Akililn Gobeze by a contract of antichresis.

Thus we agree with the decision given by she High Cownt. The petiion of
Fitawrari Kassa is not well founded and thus we have rejected it.

They will share the Court fee and each will bear their respective costs. The
judgment was given on May 4, 1965, in the presence of both parties.
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SUPREME IMPERIAL COURT
Div. 1

Justices : " OCTOBER 13, 1965
Afenepys Kitaw Yetuteku
Ato Tadesse Tekle Giorgis
Ato Mogos Wube

HAILE WAQGIRA v. GIRMA GEGERE
Civil Appeal No. 1569/57

Contraciual sbligaifons — Employment contract — Right to compensation Jor dizmiszal
— Diytingunivhed from coniract of work and — Arte. 2512, 7610, 2134 Giv. C.

On direction from the ¥mperial Chilot ta bear a second appeal, where the Awradiz court
denied and the High Court granted a tailor's claim W compeisation for dismissal from 2 per-
son who hired the making of coxts at %15 each from 2 third person who in tum hired the
Flaintiff .

Heid: High Court decision reversad.

1. Sinee & comtract of employment only exists where one péison works nider the direction
of another, the provisions on compensation for dsmissal wnder 2 cogtract of emplovment do

mot apply whete, as in the instant cass, the claimant Jid not work under the dirsction of the
defendant. -

2. The mere fact that onc person pays apother direcfly for work that is of benefit to
him does ot mean that the worker is working under the direction of the person wha is
PayIng.

Ato Girma Gegere instituted a suit against Ato Hailke Wagjira claiming com-
pensatior for dismissal from his employment.

The Addis Ababa Awradja Court dismissed the suit. On appes!, the High
Court reversed the judgment of the Awradja Court holding for Ato Girma
Gepere. Since the Addizs Ababa Awradja Court and the High Court gave different
judgments, the Chilot of His Imperial Majesty granted a second appeal and
ordered this court to review the case,

In examining the case we found that Awo Haile Waqiire was a person who
comracts with tailors to get 2 definite number of clothes made. Ate Wolde-Giorgis
Kelbisa has a contract with Ato Haile Wagjira to tailor coats at a rate of $15 each,

Ato Wolde-Giorgiz Kelbisa has hired a number of tailors who work under
him, tailoring the coats of Ato Haile, As we understood the testimony of the
witnesses, it was Ato Wolde-Giorgis Kelbisa who employed Ato Girma Gegere
to do the tailocing, However due to a disapresment between Ato Wolde-Giorgis
and Ato Girma on the question of payment, Ato Haile Wagjira began paying
Ato Girma Gegare dirsctly by deducting the wages due ¢0 him from the $15 per
coat due Ato Wolde-Giorgis Kelbisa.

Ato Wolde-Giorgis dismissed :Ato Ginma Gegere on the ground that the
quality of his work had slipped and informed Ato Haile Wagjira not to pay Ato
Girma Gegere out of the money due him for work vndar the contract.
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Ato Gimma Gegere then institnted svit against Ato Halle Wagjira, claiming
compensation for dismissal. Let us now examine the law.

Art, 2512 Civ. C. states; “A contract of employment is a contract whercsby
one party. the employee, undertakes to render to the other party. the employer,
mder the lattar’s direction, for a determined or undetermined time, services of a
physical or intellectual nature, in consideration of wagss which the smployer under-
takes Lo pay him.”

In accordance with this provision, there are two essential elements that should
be satisfied fot the employer-employee relationship to exist.

Firstly, the employer in question must employ the worker,

Secondly, the employee must work under the direction of the employer. In
lhe present case, Ato Haile Wagfira has not smployed Ato Girma Gegere, He does
the tailoring under the direction of Ato Wolde-Giorgis Kelbisa, his employer — not
under -the direction of Ato Haile Wagjira. :

It was with Ato Woldr;-ﬁiurgis Kelbisz that Ato Haile Wagqjira contracted
to pay 515 for each finished coat.

Even if Ato Haile Wagiira had been paying Ato Girma Gepere directly,
deducting from the amount he was to give to Ato Wolde-Giorgis, it did not mean
that he worked under his direction.

Since Ato Wolde-Giorgis' contract with Ato Haile Waqjira is for o definite
piece of work, Atd Wolde-Giorgis is an independent contractor according to Art.
2134 of the Civil Code.®

For all these reasons, we have sustained decision of the Awradja’ Court of
Addis Ababa, and we have Jdismissed the suit instituted by Ato Girma Gegers
against Ate Haile Waqiira.

We have reversed the decision of the High Court on the ground that :x was
not in accordance with the law, Let the sum taken from Atc Haile be returmed 1o
him. T

"Ed. Noie:

Articl: 2134 in discussing “Tondependent Contractor” refers o wnyone comumiting a fanlt
whe is mot Gubject to the Formes's ‘anthority and who hat cotained his independence. That
Ale 'Wolde-Giorgis was an independent contractor is a factal determination, which: seems
to be clear fram the manner in which Ato Haile Wakjira contracied with Ato Wolde-Giorgis
for = fixed amount of work to be done, ie. for u specific number of oocats to be tailored
at $15 each. This iz a series contract for work and Jabour wherein cne parly undertakes to
produce 2 given result under his own respoosibility, in consideration of a remuperation that
the other party undertakes to pay him (A 28100
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SUPEREME IMPERIAL COURT
Div. t A

Justices: APRIL. 1%, 19567

Afencgus EKitaw Yitateku
Ato Tadesse Tekle Giorpis

Kegnazmatch Mulat Beyene

ETBIOPIAN CEMENT CORPORATION v. COMMERCIAL BANK OF
ETHHOPIA, INGRA, AND YUGOSLAV BANK FOR FOREIGN TRABDE

Civil Appeal No. 526159

Civil Procedure ~— Jurisdiction — Imjuncrive relief,

Obligations — Confractual — Suretyship — Aveesiory obligation — guarentor's rights and
responsibilities,

A Yugoslav company contwacted to build and supply a coment factory for the Ethiopian
Cement Corp., and the Commercial Bank of Ethiopia provide a puarantes for the Cement
Corp. i conformity with an earlier agreement between the Bthiopian and Yugoslay govern-
ments. On appeal from a High Court decision refusing to epjoin the guarantor for paying
the contractor pending the resolution of cross-claims between the contractor and the Cemet
Carp.

Held: Affirmed. *

* Ed. Note: Although the Snpreme Court affirmed the High Courts decision {in High
Court of Addis Ababa Civil Caze Mo 552/59) refising injunctive relief in this case the
reasoning of the twe court is significantly divergent.

The Supreme Court cxprossly rejects the High Court's meason fov denying injunctive
relief. The Hizgh Court decided that the guaranise “was not a simple puaragtee by which the
paymeni of money due by [The Cement Corp] was secured. Jt I a (primary) obligation
undertaken by (the Commercial Bank} in favour of {the Yugosiav Bark Foreign Trade) “onder
a prior agreement between the governments of Ethiopia and Yupeslavin, The Bank) i bound
to honour such obligedon indeperdently of any dispute between the Ethiopian buyer and
the Yugoslav seller.”

Thus, the High Coart decided that an infunction would be Iaproper since the dispuie
between the plaintiff Cement Corp. and Ingre was not celevant 4o the gowantors oblipation
1o pay.

The Suprome Coart rejects this pesition when it says “Suretyship i sn accessory obligation
to a ptimary obligation. The primary obligation, in this case, is the contract entersd jnto
by the Ethiopian Cement Corporation for ihe construction of the cement plant; and the
actessory oblimafion is the guarantes given by the State Bank of Efhjopia oo behalf of the
Ethiopian Cement Corporation for the same purpose.

The Suprems Cotrt declines to nile on how this principle that the guarentee is an
Accessory obligation affects the right of the Comrnerciel Bank to pay the Yugoslav bank and
indemnify itzelf from the principal debter, but the Code has several clear provisions oo this,
Agticle 1942(1) and ¢2) provide:

The ealy real question is whether we have bere a case whers the duty to set up the
d;sbtm‘sﬁdefms;e_ are “cxelodad by the natupe of hiz guarantee™. Tt would seem probably not,
since this provizion probably refsrs simply to 2 case ke that foreseen by Articles (1923(2)
and 1976(3) ) where the guarantor gnarantces performance of & obligation with full knowladge
of the fact that the principle debtor it incapable.

T_he bazis for the Supreme Court's refusal to grant injunctive relief would seem to be
that either (1} the Cement Corporation’s interests will net be adversely affected, since he can
always refuse to indemnify the goarantor for payments he should not have mude, or (2} the
guarantor it exempted (rom maising these defemses of the deblor (nnder Asticle 1943(7%) and
thercfore should not be prevented from paving,
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1. The Ethioplan couris have jurisdiction over a suit for an injunction between an
Ethiopian guaranited person and =n Ethiopian guarantor where the plaintiff alleges that the
postibilitles of reslization in Ethiopia of his rights egminst the contracting party will bo
substantially prejudiced by payment by the guarantor.

2. A guaraniee is & stoessory obligation and thus depends on the principal contract.

5. An infmction will not issue to prevent a guarandor from paying a guarsotes just
becanse the debtor dispates the mateity or the legitimacy of the claim by the other
party.

The petition filed at the High Court by Appellant against the three Res-
pondents was that the first Respondent, the Commercial Bank of Ethiopia, be
enjoined from payiog and amount to the third Respondent, the Yugoslav Bank
for Foreign Trade, under Guoarantly No. Z11 given by the Commercial Bank.

The High Court, after considering the affidavit and other briefs filed by
Plaintiff with the Court on Hedar 24, 1959 (December 3, 1966), in its order given
on Hedar 24, 1959 (December 3, 1966), ordered the Commercial Bank of Ethiopia
not to remit or pay any @mount under the said Guartanty No. 211 to the third
Defendant, the Yugoslay Bank for Foreign Trade, until a further order is issaed
by the Coutt.

In its decision given on Ter 6, 1959 (January 14, 1967}, the High Court dis-
solved the mnjunction order and dismissed the petition of the Plaintiff. Hence, this
appeal has been filed.

Appellant petiioned this Cowrt to continue in effect the injunction order
granted by the High Court o Hedar 24, 1959 {December 3, 1966) uniil the appeal
15 heard. Thizs Court accepted the petition of Appellant, and, in its temporary
order given on Ter 9. 1959 (January 17, 1967) ordered the injunction ¢rder granted
by the High Court to reman in effact until Ter 23, 1959 (Tanuary 31, 1967), The
Court then adjourned the case to Yekatit 23, 1959 (Tanuary 31, 1967) to hear
the appezl and for the Respondents to appear.

At the hearing oo Yekatit 23, 1959 (January 31, 1957,

The attorneys for Ethiopien Cement Corporation and the first Respondent,
Commercial Bank of Ethiopia, appeared.

The second Respondent, Ingra, did not appear.
The third Respordent, the Yugoslay Bank for Foreign Trade, did not appear.

Pursuant &0 the petition of attorney for Appetlant, this Court ordered the
injunction granted by the High Court on Hedsr 10, 1959 (November 19, 1966} to
remain in effect uatil a fortber order 15 issued from this Court. Thereafter, this
Court heard the arguments presented by the Ethiopian Cement Corporation and
the Commercia! Bank of Ethiopiz, and passed its decision thereon.

The second and third Respondents did not appear in the Court below. The
third Defendant sent the following cable to the Hiph Conrt:

“We shall oot apear in the High Count of Addis Abmba Coaunescial
Divisicn on the 30d day of Tzhsas {December 12, 1966) 2t 9 2m. Stop
We o not accept competence of Court nor stiffableness of the petiion
Stop Realisstion the Guarsntee Mo 211 i3 the matier of refations between
gmnmc%ﬂdﬂﬂnk of Ethiopdz sod our Bank ocly stop Yugoslavy Bank for
Formgn g™
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The High Court rejected the argument of the Yugoslav Bank for Foreign
TFrade challenging the Coont’s jurisdiction, and ruled that it has jurisdiction to
hear the case.

The High Court heard the arguments preseated by the Plaintiff, Eihiopian
Cement Corporation, and the first Defendant, the Commercial Bank of Ethiopia,
and in its decision given on Ter &, 1959 (Janvary 14, 1967), denied the petition of
Plaintiff. This Court, after considering the appeat filed from the decision of the
High Court, and zfter hearing the arguments presented by the Ethiopian Cement
Corporation axd the Commercial Bank of Ethiopia, has rendered its decision
thereon.

Pursuant to the contracts, and supplements thereto, entered into by and
between Ethiopian Oememt Corporation and Ingra, & Yugoslav Corporation,
Ingra understood to construct, install and put into operation a cement plant in
Addis Ababa. Pricr to the completion of the construction of the oement plant,
the contracts were termimated. As a result of such termination, a dispute arose
berween the parties as ¢o the amount Tngra cleims from the Ethiopian Cement
Corporation, and the Ethiopian Cement Corporation counter<laims fromn Ingra.

Ethiopian Cement Corporation alleged that the partiss agreed 1o settfe their
dispate by arbitration, and nomineted sarbitraiors en their respective behalf.
Thereafter, the Yugoslav Bank for Foreign Trade, on Hidar 18, 1959 {(November
2R, 1966), sent the following cable to the Commercial Bank of Ethiopia with
respect to the payment to be made by Ethiopian Cement Corporation to Ingra:

"“The amount payablie to Ingis, Zagreel, is TI3F 1247064, and we clalin from
you immedate payment of thc guarantesd amount plas inierest as pear
enclosed comselidation of dsbo

And Ingra, in its letter of 17th November 1966 (Hidar 17, 1955), addressed to the
Imperial Bthiopian Government, Ministry of Finance, stated:

“These twe promissory nodes were issued I complisnte with pa

(B) and (&) of the Supplemental Contract concluded ou 1t February, 1963,
botween the Minisity of Finance and Imgra (the Scliex) for the

of machincry and equipment for the Cement Factory, Addis Ababa, and
for ergction, instzllation and testing of the said machinery and equipment,
“The intersst sccruing on the debt has been calcukated 1l Movember 30,
19448, and we would be most obliged if your payment of the U85 510,.241.11
woild be cffected untl the said date. The payment should be made i
favour of the account of Ingrs with the Yugoslav Bank for Foreign Trade ™

Ethiopian Cement Corporation’s contention is that in all the contracts con-
cluded, it is provided that the Yngoslay Bank for Foreign Trade i the representa-
tive of Thgra for receivicg money on behalf of Ingra; that the Yugoslav Bank for
Foreign Frade it claiming payment of the disputed amount from the Commercial
Bank of Ethiopiz in such a capacity: that ptior to the establishment of the liability
betwesp Ingra and Ethiopian Cement Corporation and the amount payable to
Ingra is fixed and the guestion of set-0ff is settled, the payment of UISS 1,247.084.47
demanded by the Yagoslav Bank for Foreign Trade on the Commercial Bank of
Ethiopia should not be made.

The foregoing contention of Ethiopian Cement Corporation was presented
befors the High Couort, and the High Court delivered the decision hersinabove
mentioped.
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The case thus became one between Commercial Bank of Ethiopia and Ethiopian
Cement Corporation, the guaranteed Corporation. The position taken by the
Commercial Bank of Ethiopia is that it has to respect its guarantes and pay the
gnaranteed amount, Ethiopian Cemett Corporation, on its part, took the position
that the Commercial Bank should not pay a debt which the Corporation itself has
not accepted or admitted.

The Commercial Bank of Ethiopia argued that the dispute between Ingra and
Ethiopian Cement Corpotation does not concern the Bank; that the guarantes given
by the Bagk 15 to the Yugoslay Bank for Forsign Trade: 2nd that the puarantee
is unconditional,

Ethiopian Cement Corporation argoed that the payment demanded by the
Yugoslay Benk for Foreign Trade is related to and zrises from the work contracted
for by Ethiopian Cement Corporation and Ingra and is payable to Ingra: that the
Yugoslav Bank for Forcign Trade is representative of IEngra for receiving money
on behalf of [ngra; that the Commercial Bank of Ethiopia should not pay the
amonnt demanded by the Yugoslay Bank for Forelgn Trade prior to the claims
of Ingra and the counter-claims of Ethiopian Cement Corporation are determined
and the question of set-off is settled,

These are the facts of the case,

The claim of Ingra frosn Ethiopian Cement Corporation and the counter-
claim of Ethiopian Cement Corporation from Ingra is a case that shall oot be
decided upon o the present case,

Article 1831 or seg. of the Ethiopian Civil Code provide the rules of set-off.
Article 1831 provides;

“Where two persons owe debts to one another, set-off shall ocour
and the obligation of both persons shall be extingnished in accord
ance with the provisions of the following Articles.™

And Articte 1836 provides:

“The debts shall extinguish each other as from the day when they
both exist aad to the extent of the amount of the lesser debt.”

Set-off then occurs when there are a creditor and a debtor and the creditor owes
the debtor a debi: and the debi (obligation) shall extinguish simnltansously to
the extent of the lesser debt

The Ethicpian Cement Corporation, in this action, alleged that the creditor
is Ingra, and in evidence thareforc cited a letter dated Hedar 19, 1959 (November
28, 1964) addressed to the General Manpager of Ethiopian Cement Corporation
by the Commercial Bank of Fihiopia, which states:

“We quote hersunder contents of a letter received from Yugosiay Bank for
Foreign Trade.

‘Reforence is made t the State Bask of Ethiopia, Addis Ababa, Leiter of
{uarantse No. 213 of 4th January, 1961 Iswed i our favour, at the reguest
of Ethiopian Cement Corporation, in which you guarante ynconditionally
pavmment to us uvp to the amount of USH 1,124,405.— plus intesest
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A the lasi shipment of machinery and equipowent was cifected on 2nd

March, 1964 the Cement Factory was pul inte operation on 4th June, 1964

and no payment of due instalments has been effected up 1o date, wi claim

from you immediate= payment of the guaranteed amoum plos Intercst as

%ﬂt rznb.closad comsolidation of debt, ie USS 1247.064.47 made by Ingm,
ag|

“The interest is caloulated Ul 30th Movember, 1568 when the payment miast
be effected at the latest

‘Awailing to receive your respeciive credii adwice”
“Under the circumstances we have no alternative but 10 ask vou for sertle-
memt of the whele obligation sccondingly. Therefore we hereby demand
immediate paymient from you of the entire amoont wider olaim,
“*COMMERCIAL BANK OF ETHIOPIA
“Export Department
“Foreign Branch™

Ethiopian Cement Corporation’s contention is that lngra is the Creditor; that
Ethiopian Cement Corporation also bas a claim against Ingra; and, therefore,
pursuant to Article 1836 of the Civil Code, has a right of set-off 10 extinguish
the debts.

in the case before us, argument is presented that the Commercial Bank of
Ethiopia has no obligation (debt) in the claim the Ethiopian Cemem Corporation
has against Ingrs.

In our view, the main question to be determined are: Whether the payment
t¢ be made to the Yugoslay Bank for Foreign Trade by the Ethiopian Cement
Corporation, o the Commercial Bank of Ethiopia, by reason of its guarantee,
as mandatary or agent, is in fact payable to Imgra? And, does the payment arisc
from the contract between Ingra and Fthiopian Cement Corporation for the
construction of the cement plant iz Addis Ababa? And, is it Ingra or the Yugoslav

Bank for Foreign Trade who i the creditor that demands payment from Ethio-
pian Cememt Corporation?

Guaranty No. 211, dated December 30, 1960, given by the State Bank of
Ethiopia to the Yaugoslav Bank for Foreign Trade, and the letter of the Yugoslav
Bank for Foreign Trade, dated Janvary 4, 1961, addressed to the Commercial
Bank of Ethiopia, make reference to the contract entered iato by Ethiopian
Cement Corporation and Ingra for the construction of the cement plant.

As we stated hersinabove, Ethiopian Cement Corporation submitted that om
the basis of the letter written by the Yugoslav Bank for Foreipn Trede to the
State Bank of Fthiopiz and the letter written by Ingra, the amount demanded
to be paid in the letter of the Commercial Bank of Ethiopia to the Ethiopian
Cement Corporztion arises from the said contract and is payable to Ingra. This
question. however, is not in issue in this case and this Court shall not give a
decision thereon.

Tn providing the principls of suretyship, Article 1920 of the Civil Code states:

“Whosoever guarantees an obligation shall undertake towards the
Creditor to discharge the obligation, should the debter fail to
dischargs it.”

The words “should the debtor fail to discharge his obiigation, the puarantor
undertakes to discharge such obligation” clearly indicate that suretyship is an
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accessory obligatiom to a primary obligation. The primary obligation, in this
case, is the contract entered imtc by Ethiopiaan Cement Corporationm for the
construction of the cement plant; and the accessory obligation is the goarantee
given by the State Bank of £thiopia on behalf of BEthiopian Cement Corporation
for the same purpose.

The Commercial Bank must jself decides whether or not 3t has a right to make
the payment pursuant to its guaramiee when the principal debtor, Ethiopian
Cement Corporaiion, objects to the payment.

We are not presented with and asked (o decide on the question whether
the Commercial Baak of Ethiopia. as puaraptor for the Ethiopian Cement Cor-
poration, has the right to substinrte itself for the primcipal debtor and make
payment of the amount demanded; and we shall not give 2 decision thereon,

Wherefore, we have deaied the injunctive relief prayed for by the Ethiopian
Cement Corporation, pursuant to Article 2121 of the Civil Cods, to snjoin the
Commercial Bank of Ethicpia from commiting an act damaging te the Ethiopian
Cement Corporation.

Fer the reasons stated above, the appeal is quashed.

The injunction order given by this Court on Ter 23, 1959 (January 31, 1967)
is dissolved.

Delivered this 3rd day of Miazia 1959 (11th day of Aprii, 1967). A copy
of this decision shail be forwarded to the High Court.
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HIGH COURT
Commercial Div. No. 1

Judpges: JANTUARY 25, 1962
Dr. William Buhagiar
Ato Araya Abegaz
Ato Mekasha Amare

TERESA FOCA AND ANGELINA FOCA
GALASS] v. MARINO MARINI

Civil Case No. 41/54

Business Associations — effect of fack of written contract

Held: The advance was a loan and 50 no accounting is possible

1. A cootract of association mast be in wriling.

2. Where thers iz nothing In writing, po association wat created.

3. An acfien for an accounting must be based on the existence of an associanon.

The facts as set out in the statement of claim and which are supported by
varions documents submitted by the plaintiffs (Exhs. pfl to p/3) may be sum-
marised as follows:

The defendant was acquainted with the second plaintif in that he had taken
from her a2 roons on lease; the defendant approached her and requested her to
ask her sister, the first plaintiff, {or a loan of E$9000; this simm was t0 be used
for the establishment of a bakery. There were proposals to the affect that a third
person was 40 be employed as a baker and that there would be @n association of
the first plaintiff, the defendant amd the third persom, Anmoni Natale, as three
pariners; according to the suggestion of the defendant such assocation would take
place as soon as E36,000 were repaid to the first plaintiff, this sum representing
the shares of the defendant and of Aponi Natale, of ES3,000. The defendant has
in fact received E$2.000 from the first plaintiff and ke has acquired the necessary
machinery for the bakery; he alto emploved Anoni MNatale az & baker. The
defemdant has aizo taken on iease the premises for the bakery which Is now known
as Pzainificio Royal. According to many letters which the defendant wrote to first
piaimtiff the basiness has been a great success and very profitable.

A copiract of asscciallion was npever drewn up amd Anoni Natale (dimown
to the parties as “Baffo”) died in October, 1960 (Tekemt 1953). The plaintiffs
have submitted a document (Exh. pf8) dated February 15, 1960 {Yekatit 7, 1952)
in which the defendam and the sard Anoni Natale declare that “all the asseis of
the “PANIFICIO ROYAL™ — machinery, equipment, furnitwre and wtensils in
accordance with the inventory — excluding that which is used for the production
of “grissini™ obtained from Mr. Perino who is the legitimate owner — belorg to
Mr:. Gina Galasei and to her sister Miss Teresa Foca, who are the persons who
paid up the whole sum of money which baecame necessary for the completion of
the establishment of the Bakery imcluding the mechamic bakery acquived from
Mr. Lolli.” This document then goes on to say that the defendemt and Anoni
Natale ¢ould become co-proprietors with egual rights of one third of the capital
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stock as soon as ES6000 and the relevant ioterest will be paid on account of
the said capital of E$9,000 to the said two ladies, The document also adds that
the defendant was t0 be the administrator of the business and Anoni Natale
to be the techpical avanager, and for such duties thers would be a monihiy

compensation.

These facts as set ont in the statement of claim are not denied by the defendant;
he alleges, howsver, in his defence that he has paid ES3.767, on account, to the
second plaintiff; no evidence has been produced i support of such alleged payment.

The defendant also stales in his defence that he has presented to the plaintiffs
2 proposal for the constitution of a panmnership, that he was prepared o pay the
balance of the dabr during the week on whichk the defence was lodged, and that the
value of the business was not ES9,000 but beyend ES30.000 becziuse of the con-
tributions made by him. The defence prays for an adjournment to enable the parties
to come (o an amiable settlement.

Om these facts the legal position is that although the parties had in mind the
construction of a regular association, such association never came into being. There
is oo doubt that the first plaintiff gave the defendant E$9.000 towards the business;
from Exh P/8 it also seems that with thic amount of E$9.,000 the defendant had
acquired the machinery necessary {o start the bakery and that such machinery has
been credited to the plaintiffs towards the amount of E$9,000. Also it caanot be
denied that through the defendant’s efforts the bakery has become & very prosperons
business. Mow the plaintiffs’ claim is for accouits to be made of the basiness since
its establishment m May 1960 {Gr. Cal) amd for the restitution of the machmery
at ¢he bakery.

As has bean stated above, aotwithstanding the prosposals for an association
between the parties, such association never came into being; there has been nothing
done in writling which is an essential formality to bring an association into being.
The plaintiffs have, therefore, never been associates and caonot ask for accounts.
It is true that the defendant has mamaped to create 2 poodwill for 2 bosiness
which was started with the first plaintiff's money bt the first plantiff can only
claim her mopey back but in default of association cannot claim for accounts.
The plaintiffs, however, rely on the declaration in Exh. P/8 and do not claim the
repaymerrt of the loan but for the delivery of the machinery which according to
that declaration belongs to them. H there had been ar association then mmder
Exh. P/8 the defendan? wonld be entitled to 2 remuneration from the association
for the work done by him in building up the goodwill. The plaintiffs’ claim cam,
therefore, succeed only in so far as they claim for the immediate restitution to them
of the mackinery mentioned in the said declaration Exh. P/8, ana? in doing so the
first plaintiff seemns to have renounced the sum of ES9,000 with which this
machinery has been acqnired.

For the above reasons there shall be judgment for the plainiiffs, and the
dofendant shall give to the plaint¥ffs the property mentioned in the first paragraph
of the deciaration in Exh, P}# that is machinery, equipment, fumitere and
utensils in accordance with the imvemtory — exclnding that which is used for the
production of “prissini™ obtained from Mr. Perino — to the plaintiffs; the machi-
nety referred to & “mechanic bakery” scquired from Mr. Lolli is 2lso to be included
in the property 1o be handed over, The dafendant sha® also pay the plaintiffs
Court fees according to receipt smd costs of ESE0,
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HIGH COURT
Commercial Div. No. 1

FJusiiccs: JOONE 3, 1965
Doctor William Buhagiar
Ato Abebe Awgitchew
Ato Mesfin Berhe

NICOLA. PAPPASINGS v, THE INLAND REVENUE DEPARTMENT
Civil Appeal No. 403758

Taxation — Furnover Tax — Exemption of wholcsale saks — Proc. Mo, 205 of 1963.

On appen! fromo 3 decision of the Tax Appeal Committion holding that the appellant,
amanuiacmu‘of.&ﬁcks.lsrtqmmdMpayammnmuxmhsmmdﬁlmm
coffee, salt amd sugar, such sales mot qualifying for the sxemplion on given fo wholesals
sales by 2 manufacturer.

Held: Decision reversod.

Held: Decigmom reversed.

1. The zale of sacks 1o Jealers in coflce, sall apd sngar are “wholssale sales™ within
the meaning of Article 13(b) of the Trapsmction Taxes Proclamation, Proc, No, 205 of 1963,

and therefore are exempt from the mmover tax whers they are made by the Jocal manufacturer
of the sacks,

2. Where 3 merchant sells goods in a contanes, the Mmmover 1ax is payable on the total
value of the goods plus the container.

ThﬁlsanappcalagmnstannrdcrgﬂmonTer4 1958 E.C. by the Tax

ion in a matter relating to Turnover Tax, The matter in issue

is whether the manufacturer of sacks is exempted or not from the payment of torn-

over tax when he sells the sacks 10 coffee, sugar amd salt merchants. The Tax
Appeal Commission held that he was not.

The groamd of appeal is that the Tax Appeal Commission was wrong in the
interpretation it gave to Art 18(b} of the Tranmsaction Taxes Proclamation
{Proclamation No. 205 published in Negarit Gazeta No. 18 of the 22nd Year).

The facts are not in dispate; the appellant 1 a maaufacturer of sacks In
Eikiopia and ke has seld sacks to merchanis who deal in coffes, salt and segar.
The Tax Appeal Commission held that if the manufacturer of sacks sells the
sacks to cther dealers in sacks thea he is exempt from tax if he complies with
the provisions of Art. 17 of the Transaction Taxes Regulations (published as
Legal Notice No, 282 in Negarit Gazeta No. 8 of the 23nd Year); but he is not
exempt from tax if the sale is to coffes, supar and salt merchants.

The law to be considered is contained in An. 12 of the afovesaid Proclama-
tion which is as follows:

“18. The following sales shall be exempted from the payment of Turnover Tax:

(a) sales of goods imported, # such saies have been made by traders who

mported the goods or by their commission agents: provided, however,
that this exemption shall be limited only to wholesale operations, that
is to sales made to other traders, but not ¢0 consumers;
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(b) zales of goods manufactured locally if made by manuvfactursrs wha
manufacturad the goods or by their commission agents; provided, however,
that this exemption shall also be limited to wholesale sales only.”

In the opinion of this Court the provisions of Art 18(b) are quite clear:
there is exempton from tax when a manufacturer sells the goods manufactured
by him by wholssale sales to other iraders; whether these other traders sefl the
manufactured goods to others by themselves or as containers for other merchandise
mekes no difference; Art, 18(b) makes no difference and thersfore no dis-
tinction can be made. It may be mentioned that when the trader sells the
manufactured goods {in this case sacks) as containers for other merchandise the
turnover tax is payable on the value of the merchandise which by them includes
the value of the sacks. The manufacturer is, of course, always liable to comply
with the provisiens of Art. 17 of the ebove mentioned Regulations.

For the above reasons the Order of the Tax Appeal Commission of Ter 4,
1958 E.C. is reversed amd the appeal is aflowed.

As this is a new point which has not arisen before the Court upder the
Transaction Taxes Proclamation, there shall be no order for cosls.
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HiGH COURT
Commercial Div. Neo. 1

Jodges: FEBRUIARY 20, 1967
Doctor William Buhagiar
Ato Abebe Awgitchew
Atve Tadesse Mengesha

MOSVOLD (ETHIOPIA)Y L TD. v. THE INLAND REVENUE DEPARTMENT
Civil Case No. B20/38

Tasation == Jneome Tax — Definition of sniry for income {ax purposss.
Taxation — Income tax — Deductions — Dheduction of other faxes pald
Audministrative law — Judicia! review of administrative decisions.

On appea]l from a decision of the Tax Appeal Commission holding that the appellant
company and o related corpany thould be freatsd as a single entity for income fax purposss,
disallowing the deduction of interest alspedly paid by the appellant company, and disaltowing
deduction of transaction taxes pald by the appellant company.

Held: Degigion reversed with respect to the Sret point and affirmed with respact to the
second and third points

1. Companies orgznized separately under the Commercial Code must be treated as
separalc entdties for income {ax purposes.

2. On appeal from the Tax Appeal Comenission, a court mey consider onby questions of
Iaw and may ot consider guestions of fact

3. A paviment of funsection taxes for the preceding three years is not 2 deductible
gxpense for income: tax purposes, on ihe grounds that ot is nol an expenses wholly and
exclusively incierred for the purpose of producing income and that the tmansaction tax is

payable monthly and the taxpayer may not take advantsps of his failume te pay the fax
on tme*

This is ap appeal against a decision given by the Tax Appeal Commission
partly on Maskaram 12, 1958 and parly on Ginbot 24, 1958, EC

The appeal concerns three points, namely:

(a) whether the Tax Appeal Commission was correct 3 law 1o clubbmg the
income of Moesvold Company (Ethiopia) Lid. and of Mosvold Wood works
Lid. which are two separate and distinct entities for income tax purposes;

(b} whether the Tax Appeal Commission was cotrect in law in disallowing
an item of E397,630 being interest of a loan which is shown in the books
of the appellant company; and

* Bd. note: Article 9 of the 1958 (G.C) regulations corresponds to Article 20 of the
present regulations, L. Mol Mo, 238, 1962, Nep. Gaz., year 22, no, 1.

Article (1) of the 1958 (GC.) regulations corresponds to Article 17(bXiv) of the pressnt
regudations, cited above,

Article 17 of the Ingome Tax Proclmaton aliows the deduction from business income
of “all expenses wholly and exelusively inctred for the purpoese of carrying on such business.”



MosvoLp (ETHIOP1A) LTD. V. THE INLAND REVENUE DEPARTMENT

{c} whether the Tax Appeal Commission was correct in law in disallowing
an jtem of E326,544 being Federal Transaction Tax yelating to 1951, 1952,
and 1953 EXL. which was paid in 1954, EC.

Omn the first point, the argument of the respondent is the appellant company
and the Mosvold Woodkorks Ltd. were registered under differsst pames for the
purpose of avoiding taxation but in fact they are one in interast and work and are
owned by the same sharehciders. On behalf of the appellant it is submitted that
the two companies are different persons and tax should be assessed separaiely.
There it o question that the appellant company and the Mosvokl Woodworks
Lid, are two companies régistered as such with the Ministry of Commerce and
Industry; ander the general prigeiples of the Comunercial Code these two companies
are two different entities or bodiss; The Income Tax Proclamation (Mo, 173.—
Megarit Gazeta Mo. 13 of the 20th Year) defines “taxpayer”™ as amy person or
body receiving iome and makes no distinction, as there may be in other legisla.
tion, between two separate bodies and wo bodies one of which iz dependent
financiadly on the other or two bodiss which have the same shareholbders, In defauit
of such distimction iwo separate bodies like the twe companies mentioned sbove
are subject to be taxed separately. In wview of the state of the law it cannot be
said that the appeilant company is evading payment of taxes; the true position
is that there is a lJoophole in the law if it was the mtention of the legislator, in a
case like the present, to club the income of two bodies for the purpose of assessing
fax.

On the second point, the appellant has submitied in detafl the history of the
alleged loan on which the item of E$97,630 has been disallowed. The court has
nothing before # concerning these points of fact: furthermore the decision of the
Tax Appeal Commission was based on the provisions of Art, 17 of the Incame
Tax Proclamation. Nothing is stated in the decision abount the alleged inflation of
prices and the consequent reduction of profits, this was submitted as an argoment by
the Tex Authority before the Commission, but the Commission did not base its
decision on suck argument. In the memorandum of appeal, the appellant states that
no loan was in fact secured and that no interest was ever paid. On these facts, the
Court has nothing before it to enable it to say what the position actually was. The
Commissien found this amount as being interest, This is a question of fact into
which this Court cannot Intervene. Az regands the comclusion arrived at by the
Commission in disregarding this item uvnder Art. 17 of the Proclamation, this
Court cannot find any error in law.

The third pointt concerns the fransaction tax for the years 1951, 1952 and 1953 E.
C. which was paid in 1954 E.C., amoumating to ES86,544. The Tax Appeal Commis-
sion held that this amount was aot deductible because such tax is collected from the
public and furthermore in accordance with Ant, 9 of the Income Tax Fegalations
(Negarit Gazeta No, 7 of the 17th Year) a loss sustained in one accoming peciod
is not ransferable to another period. The appellant subanits that Art. 9 does pot
apply to transection tax but ¢ losses incurred I one accounting year which cannot
be transferred to another period: furthermore he submits the only tax which is
disallowed is income tax — se& Agt. B(f) of the said chu]atmns On the other
hand, the respondent submits that “tax” im Ari. 8(f) is & generic term for all
kinds of taxes and as such includes excise, transaction, income etc. On this point
it is to be pointed out that Art 8(f) clearly qualifies the type of iax imtended
and that is “tax, or penalty or fme under the Decres No. 197 which is the Income
Tax Pecree. On the other hand, the items mentioned wnder the second part of
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Art. B {being items of expenditure which shall not be allowed) are not exclusive:
the items thersin mentioned are some “among other items.” In the cpinfon of this
{Cowrt transaction tax should not be allowed for the reasons that it is not an
expenditure wholly or exclusively incurred for the purpose of producing income.
In the present case the item of E$86,544 shovld not be allowed because mmder
Art. 9 of the Federal Transaction Decree {as amended by Decree No. 35 —
Megarit Gazeta No. 14 of the 13th Year) the tax is payable monthly within 3
days from the end of sach momth: the appellant paid the amount for the previous
three years in 1954 and he cannot, tharefore, take advantage of his own fault.

For the above reasons, the Court allows the appeal only in respect of the first
point mentioned above and bolds that for parposes of assessment Mosvold Company
{Ethiopiz) Lid, and Mosvold Woodwork Ltd. must be considered as two separate
bodies. The Court dismisses the appeal on the other points.
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HIGH COURT
Commercial Div. No. 1, Addis Ababa

Judges: JANTIARY 14, 1967
Dr. William Buhagiar
Alo Abebe Awgichew
Ato Zeleke Desta

ETHIOPIAN CEMENT CORPORATION v. COMMERCIAL BANK OF
ETHIOPIA, INGRA, YUGOSLAY BANK FOR FOREIGN TRADE

Civil Care No. 552/59

Civil Procedure — Jurisdiction and subject matter jurisdicion — Art. 108 Giv. Pro. C
Contractual Obligations — CGiarantes — Simple, Joint and *uncondition™ gnarantee — AfL
1933 Civ. .
Inanachmmmmntheﬂummmﬂlhnku[&h:mﬁmnﬂhnsmypwmtm
ihe Yugoslay Bank For Foreign Trade with regpect 1o a guarandee it had made for the
plaintiff pending the sciilaucnt of a dispute between INGRA and the plaintff
Held: — Injunction depied and temporary injonction already granted hftzd.
1. The High Court has jorisdiction over 3 petiton for injenction concerning 2150 a

defendant who is outside Ethiopia where the amount of mooey involved iz in excess of
25,000,

2. Where a person zgrees o @ guarantes a debt unconditionally, the undertaking Is Like
a primary obligativn and must be understood to entitle th crediter to danaod payment £rom
the goatantior irrespective of a dispute between the debtor amd himself.

3. A person whe guarapiees a debt unconditenally is a joint guaraster within the
smeaning of Art 1933 of the Civ. C.

The plaintiff is praymg for an injunction restraining the frst defendant,
the Commercial Bank of Ethiopia, from making any payment with respsct to a
guarantee, No. 211, to the third defendant, the Yugeslav Bank for Foreign Trade,
n any amount, pending the issuance of a final award by an arbitration tribumal
with respect to the digpute between the second defendant, INGRA, and the plain-
tiff or pending further order of this Court. The plaintiff had alse asked for 2
temporary injunction pending the hearimg of this action; having seen the affidavit
dated Hedar 24. 1959 E. C. {December 3, 1966 G.C) and the other docoments
submiited by the plaintiff, this Court granted a temporary injunction on Hedar
24, 1959, restraining the Srst defendant from transferring any money or making any
payment to the third defendant under guarantee No, 211, without a previous order
of court.

The defendants were summoned to appear in court: the first defendant
appeared and filed a defence on Tahsas 3, 1959 (EAC) (Decmmber 12, 1966
G.C.); the seoond defendant did not appear, the third defendant sent a telegram
addressed to the High Court of Ethiopia in the following terms:

“We shall oot appear in the High Court of Addis Ababa Commercial Division

on the 3rd day of Tahsas (December 12, 1966} at 9 a.m. We do not aceept

competence of that Court nor justifinbleness of the petition. Realisation of
the gnatantes No, 211 is the matter of relations betweer Commercial Bank
of Ethiopia and our Bank onlv.

“Yugoslay Bank for Foreizn Trade™
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In the statement of claim the plaintiff alleges that under a contract, and
and supplements thereto, betwesn the plamtiff and INGRA, INGRA undertook
to supply, erect and put into operation a cement plant at Addis Ababa and that
on November 16, 1964 (G.C.} the prospective effect of the contract, with supple-
ments, was terminated by the plaintiff, reserving to the parties all rights accraed
under the contract prior to terminastion; as a result of such termination disputes
arose between the parties as to the amounts due to INGRA: the parties agreed
that failing an amicable settlement the dispate wonld be submitted to arbitration
and In fact on September 19, 1966, INGRA commuanicated to the plaintiff a request
for arbitration naming an arbitrator on their behalf and on November |, 1966,
the plaintiff respopded to such request by naming an arbitrator on its behalf
The plaintiff also states that under Article 7 of the original contract, dated April
27, 196 {(G.C.) the Imperial Ethiopian Government caussd the predecessor of the
Commercizl Bank of Ethiopia to produce 2 goaramtee, Guarantee No. 211, to the
Yeugoslay Bagk for Foreign Trade, such guaraniee being dated January 4, 1961,
and that under this puarantss the third defendant demanded from the first
defendant payment of US$1,247,064.47; according to the allegation of the plaintiff
no amounts are presently dus or will become dus to TNGRA until the disputs is
determined by arbitration and therefore until that moment the deht to which
guaraniee No. 211 might apply is unmatured and the said guarantee remains
executory. If payment 15 made by the first defendant to the third defendamt the
plamtiff's rights to obtain an arbitration award, subject $0 execution in Ethiopia
would be irretrievably lost and any remedy elsewhere would be madequate to
protect the plaintiff’s rights. On these facts ag set out in the statement of claim
the plaintifi has paid for the injunction.

In the deferwe dated Tahsas 3, 1959 (EL) (December 12, 1966 G.C).
the first defendant opposed the continuation of the injunction and the main ground
is that the first defendant has given an unconditional guarantee of payment 1o the
third defendamt based on the sales contract of April 27, 1960 between the plaindff
and the second defendant but to which the first defendant was mot a party; this
guarantes is not an obligation to the second defendant, there is oo money payable
to tie second defendnpt and there is no attachable interest of the second defendant
io, to or mnder the said unconditional guarantee No. 211; the said guarantee is
for payment of machimery and equipment shipped and received by the plamtilf
with title under credit fimancing by the third defendant to the second defendant;
the obligation under the said unconditional pearantes is oply to the thicd defendant,
the Yugoslav Bank for Foreign Trade.

11 should be mentioned that from the docmments sabmitted by the pasties it
appears that on June 6, 1959, a Credit Agreemsnt was concluded in Baograd
betwesp the Governmment of the Federal People’s Republic of Yugoslavia and the
Government of the Fmpire of Ethiopia comcerning the delivery of capital and
other goods on credit basis and in order #o enable the mnplementation of sech
Agreement an arrangement was concloded between the Yugosiay Bank for Foreign,
Trade, Beograd, and the State Bank of Ethiopia, Addis Ababa, concemning the
technical and ficancial methods for implementing the Agreement; this Arrangement
was concluded on February 19, 1960, in Addis Ababa; this Arrangement provides
for the procedure to be followed for cach business transaction that may be agreed
upon by the Minister of Finance or Vice Mimister of Fmance of the Imperial
Ethiopian Govertment as regards any aothorised Ethiopian boyer and a Yogoeslav
ecOnOmMIC Organization: n accordance with the provisions of this Arrangement
the Yuposlay Bank for Foreign Trade would inform the State Bank of Ethiopia
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if they consider that they could undertake the financing of the specific business;
but the State Bank of Ethiopia would guarantes for each contract uncenditional
payment of all sums in the manner provided for in the coptract between the
Ethiopian buyet and the Yugoslav seller (art, 7). Article 9 of the Arrangement
also provides for the procedure 10 be followed in the delivery of the goods from
the Yugoslav seller to the Ethiopian buyer.

The contract of April 27, 1960, between the plaintiff and INGRA was one of
the transactions which came within the provides of the Asrangement, and, op
December 30, 1960, the State Bank of Ethiopia (the predecessor in interest to the
first defendant) issued its cable unconditional gaarantes No, 211 in favour of
the third defendant reading as follows:

“In compliaznce with the terms of article 1 of the Amangement between
your Bank and ours and in accordance with Article 7 of the purchase contract
dated 27th April, 1960, between the Ministry of Commerce and Industry of the
Imperial Ethiopian Government and INGRA Associated Manufacturers of Power
and Industrial Plants Zagreb and at the request of the Ethiopian Cement Corpora-
tion we guarantee uncomditionally payment 1o you of up to United States Dollars
one million one hundred and rwenty four thousand four hundred and six plus
interest insurance cost and freight for purchase of machinery and equipment for
a cement factory by Ethiopian Cement Comporation from INGRA. All shipping
documents covering said machinery must be forwarded to Industrial and Com-
mercial Section State Bank of Ethiopia, Addis Ababa.™

On the strength of this gearantee, on or about November 26, 1966, the first
defendant received from the third defendant a demand for payment in the following
{erms:

“Reference is made to the State Bank of Ethiopia, Addis Ababa, Letter of
Guarantee No, 211 of 4th January 1961, issued in our favout, at the request of
Ethiopian Cement Corporation, in which you guarantee nnconditionally payment
to us of up to the amount of 1US51,124,406 — plus mrerest.

As the last shipment of machinery and equipment was effected on 2 March,
1964, the Cement Factory was put imto operation on 4 Jume, 1964, and no
payment of instslments due has been effected up to date, we claim from you
immediate paymemt of the guaranteed amount plus interest as per enclosed
consolidation of debt, ie. USS1,247,064.47 made by INGRA, Zagreb,

The ipterest is calculated till 30th November, 19566, when payment must be
effected at the latest.

Awaiting to receive your respective credit advice.”

It is this payment demanded by the third defendant that the plaintff now seeks
to stop by injunction,

As regards the telegram addressed to the Court by the third defendant, this
amounts to a plea of lack of jurisdiction of this Court to take cognizance of this
petition  for injuncticn. The Court holds that it has jurisdiction; the fact that the
third defendant is outside Ethiopia is no objection and in fact Axt. 108 of the
Civil Procedore Code makes provision for the summaons of a defendant who Is cutside
Ethiopia; furthermore the subject-matter affected by the mjunction prayed for is
within the jurisdiction of this Cout. If the said telegram is intended to mean that this
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Court is ROt competent to prant the injunction becanse the realization of guarantee
Mo. 211 is a matter of relations between the first and third defendants that is a
question of the merits of the case and this Court is competent to decide on such
merits.

The maim argument of the plaintiff s that the first defendants relationship
with the plaintiff is that of guarantor to the plaintiff (debtor) in favour of BNGRA
(Creditor) or to the third defendant as creditor; whoever the creditor is, the first
defendant’s Hability (as gouarantor) to pay arises only upon failure of the debtor
{plaintiff) to pay an existing debt; it is alleged that the long term credit set out in
the contract between the plaintiff and INGRA was still of an indefinite amownt and
because of the disputed claim and counterclaims arising out of INGRA's per-
formance could not be said to be dus or in default; the plaintiff submits that the
first defendant’s guarantee is a simple guarantee and the adjective “unconditonal™
doss not convert a goarantee into & promise to pay on demand. The plaintiff also
adds that there is as yet no consolidated debt 25 comtemplated in the contract of
April 27, 1960, and this cannot be established until the arbitration kibunal has
given a valid award.

Now it is true that im principal 2 guarantee assumes the existence of a
principal obligation but in the present case the 20 called guarantee given by the
first defendant is tied up only with the contract between the plaintiff and the
second defendant, INGRA; it is also the result of the Agreement concluded between
the Government of the Empire of Fthiopia and the Government of the Federal
People’s Republic of Yegosiavia and the Arranpement between the first defandamt
angd the third defendant. Under the Asvangement (article 7} the first deferdam
agreed to guarantee, for each contract, unconditiona] payment of all sums due
in the manner provided for in the contract between the buyer in Ethiopia and the
seller in Yugoslavia. The exact relationship between the Government of Yugoslavia,
the Yugoslay Bank for Foreipn Trade and INGRA are not In evidence, but, from
the examination of the terms of the Arrangement betwesn the two Banks, (the
Ethiopiaz and the Yugoslav) made in pursuance of the Arrangement between the
Government of Ethiopia and the Government of Yugoslavia, it is clear, that, because
of the different state organization existing in Yugoslaviz as regards economic
matters, all payments for sxports by any corporation in Yugoslaviz had 10 be
guaranteed for. and payments were t0 be made, to the Yugoslav Bank for Forelgm
Trade. Under this Arrangement the first defendant undertook, as a primary obliga-
tiom, to pay to the third defendant for anything supplied under the contract between
the firsi defendant and INGRA; such andertaking was given unconditicnally and
this must be interpreted to mean that payment was to be mdeperdent of any
conflict or disagrecment between the plaintff and INGRA. The mmediate cause
of this mdertaking is the contract between the plaintiff and INGRA but its main
source is the Agreement between Ethiopia ard Yugoslaviz and the Arrangement
between the first defendant and the third defendant; in fact without such undar-
taking any contract between a buyer in Ethiopia and a seller in Yugoslaviz would
not he possible. Guarantee No, 211 is not, therefore, 2 simple guarantes by which
the payment of money due by the plaintiff was secured; it is an obligation under-
taken by the first defendant in favour of the third defendant under the Arrangement
resulting from the Apresment between the Government of Ethiopia and the
Government of Yupgoslavia and the first defendant is bound to honour such
obligation independently of any dispute between the Ethiopisa buyer and the
Yugoslav seller. But even i for the sake of arpument the first defendant were to
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be considered as a guarantor of the plaintiff {that is even if we were to ignore the
primary obligation of the first defendant towards the third defendant), then the
fact that the first defendant gave an uaconditional guarantes smounts to g joint
guarantes in terms of articls 1933 of the Civil Code of Ethiopia. It should be
made clear that in this case the Conrt is not concerned with the question whether
the amowmt of money demanded by the third defendant 15, in fact, doe or not;
it is for the first defendant to decide whether or not it is bound to make the payment,
the izsue before the Court is whether or not an injunction should be gramted to
restrain the first defendant from making payment with respect to guarantes No.
211,

The plaintiff is praying for an injenction on the ground that if the first defendant
makes the payment to the third defendant the plaintiff corporation’s rights against
INGRA would be prejudiced. But as the first defendant pleaded in the defznce,
there is no cobligation on the part of the first defendant to INGRA and there s
no money payable by the first defendant to INGRA, The first defendant has an
obligetion to the third defendant and if the first defendant considers itself bound
t0 make the payment demanded by the third defendait, the third defendant cannot
be prejudiced i his rights because of disagreement between the plaintiff and
INGER.A.

For the above reasons the petition for injunctica is hereby dismissed and the
temporary miunction given by this Court on Hedar 24, 1959 (E.C} (December
3, 1966 G.C} is hercby lifted.
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TAX APPEAL. COMMISSION
Addis Ababa

Commission Members: SEPTEMBER. 22, 1965

President: Ato Haile Leul Habte Giorgis
Ale Gebre Egziabher Gebru

Aro Assefa Hawaz

Ato Wolde Ammanue] Mulat

Ato Negga Fanta

Mister H. A. Mahta

MOSVOLD (ETHIOPIA) LTD. v. THE INLAND REVENUE DEPARTMENT
File No. 113056

Taxation — Income tax — Definition of entity for income tax purposes.

On appeal from an income X assessment by the Imland Reveoue Department, which
ireated the appellant company and a related company as & single eality for income tax
PUrpOEEs,

Held:  Asscpment upheld,

Where the shares of ooe company aze held exclodvely by a second company and the
foundess

Where one company and its foundars are the sole owners of the shares of a sscond
company, the two companies nmdertake sales transactions jointly, and it appears that the
second company was formed in order to reduce the income tax liability of the enterprise
as a whole, the incomes of the two companies will be consolidsted for purposes of applying
the income tax, notwithstanding the Fact that they are organized al separatc companiss
under the Commercial Code.

Counsel for the appellant Company is Mr. G. Hamawi, The Inland Revenue
Department is represenied by Awe Makoanen Jembers, This s an appeal against
Notice No. 16956 whereby the Inland Revenue Department charged the Company
with income tax of E.5103,892.22 on its import business for the year 1954 (E.C.).
The main grounds of appeal are that whereas:

I. Mosveld (Ethiopia) 5.C. ané Mosvold Wood Works 8.2 are two separate
entitiazs. The Inland Revenus Department eried in considering them as a
single entity for income tax purpose....

In reply 10 a question put by the panel, the counsel for the appellant stated
that Mosvold {Eth.) 5.C. and Mosvold Weod Works S.C. were each formed by
separate memoranda of association; that prior to 1954 (EC.) they were taxed
as different eotities; that they have different business purposes since one is engaped
in commercial activities while the other is engiged in manufacturing enterprise
(*industry™); that the Inland Revenue Department in 1954 (E.C). first examined
the records and books of accoumts of the two companies separately and then
consolidated their incomes; that it is an error and there is no law enabling the
Revenue Department to consider two eatities as if they are main office and branch
where they were separately registered with the Ministry of Commerce and Industry.

The Counsel for the Tnland Revenue Depariment replied that even if the
Compeanies were formed and registered reparately for tax avoidance purposes their
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income must oot be treated separately since their activities are related and
Mosvold (Eth.) 5.C. gets all the benefit, and Mosvold Wood Works is owned
exclusively by Mosvold (Eth.) 5.C. and its share holders. He also pointed out that
in a similar case with Steadard Vacom the Ministey of Commerce and Industry
was consalted and replied that the question of tax does not concern it and rests
with the Ministry of Finance to take any appropriate action. Finally the counsel
stated that even if the companies had been paying income tax in the past as
separate entities there is nothing in the law to prevent the Revanue Department
from making a consolidation in a manner suitable for collection of the tax after
being aware of the tax avoidance scheme,

After considering the memoranda of assockation of the twe spli companies
and after deliberation the panel gave the following majority decision (“order™

The mam argument raised by the appellant is that the two companies are
separate entilies and must therefore be taxed separatzly, The respondent on the other
hand, argued that consolklation is proper since Mosvold (Eth.} S.C. and Mosvold
Wood Works were registered separately as a tax avoidance scheme while the two
are the same as regards sharcholders, business activities, even In benefit and name.
In stedyipe the case, we have learne@ that origipally Mosveld (Eth) S.C. was
carrying ont the Wood Woeks activity, Later on the Wood Works was separated
and a share company of E3300.500 capital was formed and registered under
the name of Mosvold Wood Works 5.C, Out of the total capital Mosveld (Eth.)
5.C. owned E$294.500 while the remaining E$6.000 were owned by founders
of Mosvold (Bth.y 8.C. Since the registration fee is much less than the tax that could
be avoided by having the two companies separate, the formation of the second
company is indicative of tax avoidasce scheme. Even if the two companies were
registered separately the share holders in the second compapy are exclusively the
founders of the original company. Whereas the two companies undertake sale
transactons jointly and also share the profit, the argoment breught up to keep
the companies separate for tax purpose is not proper. The income of two companies
must therefore be consolidated. . . .

Diissenting Opinion:

Ato Gebre Egziabher Gebru dissented on the ground that the two companics
are separate entities registered in accordance with the Commercial Code of Ethiopia,
The law does not anthorize the Revenue Department to consolidate the income
of two entities, Sipee the two companies are registered with the Ministry of
Commerce and Imdnstry ss separate entitics, they must be charged tax on their
separate income in accordance with the spirit of the law.
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ADMINISTRATIVE CONTRACTS IN THE ETHIOFIAN CIVIL CODE*
by René David**

The title of this articie may secm paradoxical. The term “administrative con-
tract™ is not used i all legsl systems, but where it is used it designates contracts
beyond the civil code’s purview, contracts that are subject to specizl administrative
law rules. Administrative coniracts are, therefors, never dealt with in civil codes.

The Civil Code of Eihiopia i exceprional in this respect.) Book V of the
Code, dealing with “Special Contracts,”* includes a title on “Administrative Con-
tracts” (Title X1X, Art. 3136-306).= This title is preceded in Book V by titles dealing
with “Contracts Relating to the Tremsfer of Righes™ (XV).P “Contracts for the
Performance of Services™ (XVI), “Contracts for the Custody, Use or Possession
of Things” (XVII',c and “Contracts Relating 1o Immovables™ (XTI it is followed
by a final title, which treats “Compromise and Arbitral Submission.”

Why this anomaly in the Ethiopian Civit Code? Having prepared the pre-
liminary draft of the Code, I may be abls to answer the question. To a French
jurist such as I, the distinction between public law and private law, and more
particularly between civil law and sdministrative law, seems essential to legal
classification. Government adminisirators are to represent and defend the public
interest, and whether it is ackoowledged or mot, they are in fact in a different
position from private individuals, Tt is in conformity with jusiize, properly under-

& This article was prepaced in French lor publication n the Mélemges Sopapuds-Lose and
has besn translated into English by Michael Kindred, Assistant Professor and Assistant
Dean, Faculty of Law, Haile Sellassic [ University, for publication in the Jourmal of
Ethinpian Law,

Footnotes added by the translator are indicated by letters: rhe arabic unumbered foot-
notes appest in the articles as written by Professor David.

% Professor of Law, Facultd de droit et des sciences écomommiques de Patis,

1. The Civil Code was promulated on May 5, 1960 and came inte force on September
11, 1968 It was published in Ambarc and in English in an extmordinary issue of the
Megarit Gazeta, Ethiopia's official lemslagve reporter. Both of these versions, however,
arg tranglations frodn French, the languase of the probiminary draft of the Code, which
we had the honor of prepating. The Code was Iater published in French as the Code
civil de FPEthiopie (Librairie péndrale de droit et de juriespmidence, 19682), A detailed
alphabetical index that was omiwted iz the Amharic and English editions is included in
the French edition.

The Etnicpian Code is divided into five books: 1 — Persons, II — Family and Succes-
sions, IIl — Goods, [V — Obligations, ¥V — Special Contracts. [t i3 complemented by
a Commerdal Code which alse eame inte force on Soptember 11, 1960, The Commercial
Coxde has been published in French as the Code de Commerce de TEmpire d"Ethiopie de
Jo50 (Libraine pdndrale de droit et de jursprodence, 1965). The poelirminary draft of
the Commarcial Code was prepared by two Fremch jurists. Profeseors Escarra  and
Tauffrat.

a. As this Article contains references to numerous specific provisions of Titde XTX, tha reader
shoutd have the Civil Code of Ethiopla available for comsultation.

b, Des contrars visgnr a, un transfery de droirs, translated a5 “Contracts Relating to the
Assignment of Rights" in the English version of the Code.

<. Des conrrais visamr & la grade, Fusage, eu la jouwissance dune chose, translated as
“Contracts for the Custedy, Lsc, or Possession of Chatiels” in the English versionm of the
Conde.

b
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stood, to subject contracts concluded by them to special rules, other than those of the
civil law, at least when these contracis have the characteristics peculiar to “admini-
strative contracts.™

All lepal systems have had to develop such special rules The only difference
among various systems i that thiz development is Jess apparent in some than in
cthers, sither because administrative law or administrative contracts are not dealt
with in specialized treatises, or simply because thers are special administrative courts
with jurisdiction over litigation concerning these comtracts.

This was the sitwation in Ethiopia when codificetion was undertzken. Therse
were not, and still are not, special administrative courts, although both the High
Court and the Supreme Court in Addiz Ababa contain a division that deals with
government ceses. In addition, since there were no treatises on Ethiopian law. ane
could not be sure to what extert eny of the western categories exisied in Ethiopia.
The choice was open as to whether or net ¢ use the concept of administrative
contract. ”

Given this opltion and conditions in Ethiopiz, it seemed to me that one of
two things would happen. Either rules relating 4o administrative contracis would
be set forth in the Civil Code as a gnide in this area, or 00 such rules would be
included in the Code and great uncertainty woukd result, But the silence of the
Code would not prevent these contracts from being subject to special riles; the
special rules would simply not be stated in 2 statute.

It was very desirable to clarify the law in this area. Becanse of the increased
functions assumed by the state and its administrative suthorities, administrative
contracts have become more important in all countries in recent years. True as
this is in France, the United Kingdom, and even the United States, it is even more
so in the developitig countries, The sconomic development of these eountries
must come frem public and semi-poblic undertakings as much as or more than from
private enterprize. Even in the framework of a “liberal” economy, it will often be
necessary to use administrative contracts to stimulate private enterprise.

This situation clearly prevails in Ethiopia, as in all countries where capital
is scarce. The coumry's development must be zided by concessions given to
domestic and foreign enterprises; it will require many public works, which will
often involve contracts with private businesses. It would have been possible, of

3. Afthough we consider all contracts concluded by administrative authorities to be subject
tor administrative law, there is no reason why administrative law canmot treat some of
these contracts ome way and others another, It can subjest some to the civil law and
and create special mules for others as French Taw has dome. The only problem then i
to decide what oriteria showld be nzed to distingnish between the two classes of contracts.

4. Cf, for the common law, J. Mitchell, The Conrracts of Public Authorines (1965 H.
Strect, Governniental Liakility (Cambridge 1933); G Langrod, “Administrative Com-
tracts, A Compatative Study,” American . of Compargatfve L., vol 4 (1953}, pp 32564,

5. Before codification, Ethiopian law verped on chass, While theoretically recopnizing the
swthority of an ancignt nomocanon, the Fepha Negase, for seo-BMuslims and of Islamic
{aw for Muslims, BEthiopians in fact lived according to customs that veried from community
to communily, cRstoms Whoss contetit was often unclear and whess authority was joopaiesd
by instability dus to social chanpge Concerning Ethiopian costomary law, of. C. Conti-
Rossini, Dirftto consieludingric dell Eritrea (Roma 1216} and F. Ostini, Dirffro con-
sueiudinario Jdell Eritrea (Asmara 1956), The work of M. Marein, The Judicial Svstem and
the Laws of Ethiopip (Rottardam ]951), only deals with certain moderm laws, particularly
in the areas of government administration, commerce, customs and the like,
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course, to draw up individval “charters™ for ¢ach concession, as was dome years
ago for English “corporations™ and French “compagnies.” Each ministry could
dsvelop “form contracts” to be used for contracts of public works. These solutions,
aceeptsble when the government’s role in the economy was limited to regulation,
seem outmoded now. Modern states have abandoned this approach and become
more systematic, regulating by legislation things that were formely left to charters
or to ordinary contracts. The shortage of trained lawyers in Eihiopia and lack
of trained persenuel in the government required that general rules be drawn up
to deal with administrative contracts. A framework had to be provided, with the
understanding that within this framework there would be room for adaptation by
the administrative avthorities and the persons with whom they contract.

Thus it was decided to provide in the Civil Code itself rules that wousd «pply
to administrative contracts. This decision was motivated by the feeling that &t
would lead to & security in contractual relations with the government that would
enhance the country’s development, It was particularly hoped that the clarification
of the rules on administrative contracts would help attract foreign enterprises
and capital to Ethiopia.

Once the decision was made, how was it to be carried owt? It was soon
apparent that it would not be enough to insert 2 few rules here and there in the
title on “Contracts in General™ and in the varicus titles dealing with the special
contracts. Because of the particularity of administrative contracts and the im-
portance of providing a clear and coberent system of rules for them, it was apparent
that, like contracts relating to immovables, they should be dealt with in a speciat
title.

But where could one find 2 modal for such a set of rules? Ne previous legisia-
tion had dealt with it:% in France there had been no “consolidation™ of the case-
law of the Council of State? into a statute or code. As In some other titles and
chapters of the Ethiopian Civil Code,? the basis here had to be scholarly writing.
An excellent treatise on administrative contracts had just appeared in France®
We had only to put nto legislative terms the propositions formulated by this work,
and then of course to ask if the solutions adopted by the Council of State and
French writers needed to be modified on account of eonditions peculiar to Bthiopia.

In many respects, Ethiopia differs from the countries of Western Europe.
Ma rule of any foreign law whatsoever went into the Ethiopian Civil Code without
our asking whether it was seitable for Ethiopia. We asked this guestion in drafting
the title on administrative contracts just as we did for all the other titles of the

& Since the enactment of the Fthiopian Civil Code, sdmimistrative contracts have been
dealt with in comprehensive statites or codes in Czechoslowakia snd the Democratie
Republic of Germany, These statutes did not exist, however, when the Ethiopian Civil
Code was being prepared In any case, they would not have been snitabls as models,
since they were prepared for “socialist” countrics, which by wirtue of their economic
structores and polifical philosophiss arc very different from Ethiopia

d. The Corseil FEtor is the highest court in the Frenwh hisrarehy of administrative courts
Thesa courts are independsnt of the civil courts.

7. We are referming in particular to the chapter on “Extra-conbtractual lability™ in Title
MY, Two works were used extensively i drafting this chegber of 133 articles: R
Bodicre, La responsabilité civile (Pards 1952) and E. Jenks, Digesi of English Chvil Law
(4th ed, Loadon 1947 :

& A, Lavbadire, Traftd théorigue ei pratique des contrats administraiffs, (3 vols., Paris 1955).
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Code. This is evident from the rules that were finally adopted: the regulation
of administrative contracts in the Ethiopian Civil Code differs in many respects
from that in French administrative law. In ity grganization, the concepts it uses,
the style of formulation of iis roles, and the method of interpretation and application
that it presupposes, the Ethiopian Civil £ode is a product of French legal science,
but in terms of the content of the rales it contains, is is no more French than Greek,
Swiss, Egyptian, or English, Necessarily, it is an Eihiopian code from end to end.

Fortunately, there were checks to assure that the rules of the code would
correspand to the needs and sentiments of the Ethiopian natiom. I did not work
alone on the codification, I prepared the preliminary draft of the Code, but this
draft, after it was translated into Amhanc, was studied and revised, first by a
Codification Commission made up of Ethioplans and then by the Ethiopian
Parliament, which had the final power o adopt the text of the Civil Code.

For many of the titles of the Code, this procedure worked. well® The task
of the Commission was often facilitated by an exposé des motifst that 1 submitted
with the text of the preliminary draft. This procedure was not followed, however,
for the title dealing with administrative contracts, The title “Administeative
Contracts™ was one of the last that ¥ dralted for submission to the Codification
Commission'” and was not accompanied by an expesé der motifs. It was translated
inta Amharic, but the Commission was otherwize occupiedi! and apparently
did not have time to go over the text in detail. At least, no comments or questiens
ware sent to me concerning this title and it was not Jdiscussed with me. The
preliminary draft became the proposal of the Commission without change, and
it was adopted by Parliament without amendment,'? This should not cause undoe
surprise or alarm, however, since the subject is highly technical and is not one
on which there would be any customary law or any peculiarly Ethiopan feeling
of what is just.

Nevertheless, this was clearly regrettable. In the case of the other titles, the
discussion with the Commission resulted in improvements on the preliminary draft.
Quite apart from critical observations made by the Commission, imperfections
in my work became apparent 10 me as I was called upon 4o present i and discuss it
with others. Title XIX was not the subject of such a discussion, and chwumstances
alsc prevented mec from revising my preliminary draft six months or a year after

% The Commission and Parfiament ihus revized very comsiderably Title 1V (“*Bonds of
Relationship by Consanguinity and by Affinaty™), Title ¥ (“Imdividual Owmership™),
Title IX (*Collective Explodtation of Property™), aznd Tide XTI (“Extrs-contractus]
Liabitity and Unjust Enrichment”). without meking such Tadica] changes, the Com-
mission and Parliament revised and improved apgrociably the majority of the other
Hiles of the Civil Code.

e. A statement of the background of znd veazens for the provisions recommetbded.

10. Dwocument C. Civ. 64, sent o the Ethiopian Ministry of Fustice om July Z, 1957,

11. It should be remembered that a commercial code had to be prepared for promulgation
at the same tgme a8 the Civil Code.

12. This happened to only & very few titles. In addition to Tithe XIX, I can cite anly Title
Il {"Bodies Corporate and Propenty with 2 Specific Destination™). Title X (“Regislers
of Immevable Property™), Tile XIV (“Agomey™), and Title NX (“Comprommss and
Arbitral Submission™), Bven for these fitles, it should be peintsd out that the Com-
mission j§ responsible for Chapﬁer Py of Title {1}, bt on the whole the modifications
riede by the Commission in these titles wears mindmal.
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finishing #. Thus. a mese preliminary draft, rather than a e proposal, became law,
and it ¢ beyond doubt that variovs mmperfections resplied from this ,
failing. Even so, it is fortunate that Tile XIX was included in the Ethiopian Codet3
This tithe can be improved at an appropriate time, but as #t stands it can play 2
useful rode in making legal relations more secure and, thus, in the sconomic develop-
ment of Ethiopia.

The provisions of Title XIX of the Civil Code do not apply to all contracts
concluded by the administrative auvthorities. As in France, the specialized rules
only apply where they are needed, to contracts termed “administrative cotracts™
by the law, Sub-articles 3132(b) and (¢} provide a general definition of admini-
sirative comtracts, for the interpretation of which one can refer to French treatises,
This definition cannot, however, eliminaia all uncertainly, so Sub-article 3132{a)
invites contracting parties to climinate any possible doubt by expressly calling

their coatract an “administrative contract™ where they wish the ruvies of TitI:
KIX to apply.

Chapter 1 of Title XIX, entitled “General Provisions,” after sething forth prin-
ciples and definitions, is divided into two Sections, devoted respectively to the
formation CArts, 3134-71) and the effects {Arts. 3172-206) of administrative contracts.

In Paragrapk | of Section 1. on “Consent,” Article 3134 states the principle
that silence is not acceptance, either where an administrative awthority coneludss
a contract or where his approval is required for the validity of the contract. Article
3134 reiterates for administrative contracts the rule given for all comiracts by
Article 1682, Its pwrpose is to exclude, with respect to administrative comtracts,
the exceptions 1o Article 1682 that are provided in Articles 1683-86.

Article 1686, in the title on “Contracts In General,” Jaals with general terms
of business applied! by a contracting pasty. a matter of particuler importence in
administrative contracts. It is largely by having recourse to general terms of bsimess
that England has created the appearance that there iz no special set of mles for
contracts with the government. Articles 3135-39 define the varions types of general
terms ¢ which administrative contracts may be subject and make an undisguised
appeal to the various administrative authorities to develop such genmeral termns,
adapted to the various types of contracts that they have to conclude. The Code
could not go further in the establishment of rules on this subject, since such ries
must be appropriate to the needs of very different administrative bodies. Articles
3137-39 deal with the effact of peneral terms. Their effect differs according to
whether they relate to the comclusion of the contract (Art. 3137) or to the inter-
pretation, content and execution of the comtract {Art. 3138). General terms have

13, This statement ic inspired by a regret. There was not time to translate and examine the
tast titles that T sent to the Ethiopian Ministry of Justice: Title XXI on “The Application
of Laws™ (C. Cjv. 86, of February 15, 1958) and Title XXII on the coming into force and
the spplication of the Civil Code (O Civ. 92, of Aprit 15, 1958} Titles XXI and X001
of the Civil Code, 3s promulgated, Mendrdahdmﬂlﬁedmumentsmdmmt
prepared by the author of the prelimipsry draft. As a resull, the Ethiopian Civil Code
goos oot include, a5 had boen planoed, prowisions on private interoational lew and the
apprlfcatioe: Of Jaws o tme, and it ransitory provisions are far from adequate. Onc
can anly hope that these paps will be filled In the not $oo distant futuge,

f. "General terms of business™ are standard clauses printed in 2 form contract. A pegeral
term may deal with & partcular problem or it may incorporate by reference a whols
set of legislative or administrative rules
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the force of government repulations in the first case, while in the second they
must be expressly incorporated by the contract in order to have obligatory force,
On re-reading the Code, this distinction does not seem justified. In addition,
Article 3138 i3 hard to reconcile with Article 1686, according to which. gensral
terms of business obligate a party even ¥ they were unknown {o him whenever they
have been perscribed by the public anthority. Article 3138 may be due to a lapsus
cafami on my part. This example and this confession sbow how useful a discussion
between the expert and the commission could have been and bow much it was
missed, Article 3139 prowvides that a peson contracting with an adminisirative
authority shall not be affected by the authority’s modificattons of the general
ierms after the comitract is concluded; it requires no comment.

The next few articles clarify certain points concerning the administration’s
freedom to contract and the time when a contract is concluded where approval
by a supervisory authority is required. Among these provisions, one shouid note
Article 3142, which provides that a contrect concluded by an adminisirative autho-
rity is valid even in the abseoce of the appropriation necessary for the performance
of the contract. Thiz aricle iz included so as to exclude the adoption of a
Hne of English cases that might seem to reach the contrary result,** Similarly note-
worthy is Article 3145, which permits a person coantracting with zn administrative
authority to withdraw from a contract where approval by a supervisory authority
is required, if such approval is not forthcoming within six months. In Ethiopia as
in other countries, it is wseful to protect against excessive bureaucratic delays.
Finally, Article 3146 gives a right of compensation to one who has incurred certain
expenses with a view to contracting with the administrative authorities where the
contract i not concluded. In such a situation, compensation can be pranted on either
of two grounds, favlt feupa in confrafiendu) or nnjust enrichment of the adminigira-
tive authorities,

Acticies 314769 deal with the allocation of contracts by tender. Althongh
the Code tself flever requires the nse of this procedure, it regulares it where the
administrative authority, whether or not required to do so by law, does decide to
use ft. On this subject, the Ethiopian Code reproduces the rules of French Taw,
which seemed satisfactory.

Articles 3170 and 3171, on cause, are designed to protect the public interest
against administrative capelessness and against collusion between admimistrators
and scoundrels, These articles may seem incomplete, bat it seemed impossible to
develop them more fully with the present aspirations for a liberal ecomomy. The
courts can interpret the the principles set forth here as extensively as appears
appropriate to them.

Articles 3172-78, in the section relating to the effect of coptracts, nclode
two noteworthy rules. Article 3177 provides that ordinarily a person who has eon-
tracted with the adwministrative authorities may not invoke the exceptio non adimps
leti contractus® amd Article 3173 denies 10 2 coconiraciant of the government the
possibility of setting off tax debis owing to him. Article 3173 should also be aoted:

14, Churchward V. Reging (Eng. 1865), L. Reps. Queen’s Beneh, vol, 1, p. 173; Street, work
cited at note 4, pp. &3 £ff.; Michell, work cied 3t noie 4, p. 65

g. The right of a pessom Lo tofuse to perfiorma his obligations under a hilaieral contract
where the othior party has not performed his oblipations even though they zre due
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if the contract so provides, the administrative authorities may unilaterally impose
on the ather party by requisition orders a time Limit for the performance of his
obligations. Article 3175 is intended to call to the atiention of the awthorities, at
the time the contract is being made, the possible usefulness of such a stipulation.

The modification of countries is dealt with m the 1itle on “Contracts. In Gen-
eral” in Articles 1763-70 of the Civil Code, The corresponding rules concerning
administrative contracts appear in Articles 3179-93 and differ considerably from
thest general roles, Articles 3179-93 grant certain prerogatives to the admioistrative
authorities, adopt dhe theovy of imprevision® and deal with acts of the government
affecting administrative contracts,

Articles 3180 and 318! incorporate the principle of “poveramental effective-

" of which Professor Mitchell has been the advocate in the United Kingdom.
The authorities may terminate a contract in the absence of any fault by the other
party where the contract has become useless to the public service or unsuited to
its requirements. Althongh they do not commit a “breach of contract” in so doing,
since they are only exercising a right given them by law, compersation must be
paid to the other party. On re-reading Agticle 3181, the basis for compensation
seems too generous. Here again, the preliminary draft might have been improved
by a discussion in the Codification Commission.

The administrative authorities” rights are not limited to the termination of the
coniract. They may unilaterally impose modiBications of its terms {Art. 3179}, but
again the other party has a right 1o compensation and, in some cases to termina-
tion of the contract {Art, 3182),

Articles 3133-89 adopt for Ethiopia the theory of imprevision. The law speci-
fie; the cirumstances in which this theory can be mvoked and the measure of com-
pensation due fom the authorities. The equitable compensation prowided for by
the law here differs greatly from the case, considered above, where the modifica-
tion or termination of the contract reswlts from 2 unilateral decision of the admini-
strative authorities.

Finally, Articles 3190-93 specify the comsequences of new legislation or
adminigtrative repulations (faits du prince) that upsei the balance of a4 contract
concluded by the adminisirative authorities, Since these measures are not a direct
termination or modification of the contract, the situation is different from that
provided for in Articles 3179-82. MNeverthless, it seems impossible to ignore the
fact that they emanate from an organ of the same State as the contracting
authorty. The commaunity of interests of the various organs of the State justifies
some protection for a person who has contracted with the administrative zutho-
rities. To go too far in this direction, however, might create instability in all govern-
ment contracis, so the Ethiopian Civil Code sgeks a compromise position by
distinguishing between general and particular measures. For the former, a further
distinction 15 made according to whether they affeet the very terms of the contract
or just make performance more onerous. For the latter. a distinction is made
according to the anthority from which they emanate; it may be the contracting
administrative authority itself (acting by a procedure other than the direct modifica-

b, A doctrine according to which a contract may be modilied by the court whers unforses-
able ooccurences alier radically the comditions for performance of the contract. See A
Von Mchren, The Civil Law Systewn {Englewood Cliffs, New Jersey, 19%7), pp. 70524
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tion of Lhe contract, provided for in Article 3179}, or it may be a different administra-
tive or governmental authority.

Articles 3194-200 clatify and -modify, for administrative coniracts, the general
rule concerning the effects of non-performance of contracts. Specific performance
may not be ordered against the administrative anthorities (Art. 3194), just as in
the common law orders of mandamus cannot be used to force the Crown to perform
contractnal obligations. Ethiopian law thus resembles both English and French
law in this respect, Articles 3196 and 3197 are inspired by the same concern as
Article 3135, Bureaucratic procrastination is as common in Ethiopia as in other
countries, and the Code realistically acknowledges and deals with this universally
deplored situation. Damages for delay in performance are thus made to run auto-
matically against administrative authorities in wvarious circumstances withoet a
preliminary mise en demewrei In addition, only limited effect is given to clauses
which pretend to free the administrative authorities from liability for such damages.

Tardy performance by a person who contracts with the administrative aptho.-
rities is dealt with in Articles 3198 and 3199, which protect the public interest by
exchiding certain claims and tactics such a person might employ. He does not
profit from delay by the administrative awthorities in applying sanctions for late
performance (Art. 3198), and delay by his suppliers do not excuse his own tardi-
nese, unless the suppliers were previously approved by the administrative autho-
rities {(Article 3199)J Finally, Article 3200 provides that the administrative autho-
rities may not impose a penalty on the other party without the latter having 2 right
to appeal to a court. This rule is reaffinned at varions points in Title XIX.

Articles 3201 to 3206 close the chapter of “General Provisions™ by dealing
with spb-contracts and the assignment of contracts.

The three following chapters of Title XIX are devoted, respactively, to the
three principal types of administrative contracts: the “Concession of Public Service™
{Arts. 3207-43), the “Contract of Public Works”™ (Axts, 3244-96), and the “Comntract
af Supplies™ (Arts. 3297-306).

The Code defines the concession of public service in Article 3207 and then
begins the regulation of this kind of contract by considering the relations between
the administrative authority and the gramtee of the comcession, Ht deals with the
right of the authority to control the way the grantee performs his obligations. There
are rules for the inierpretation and application of concessicn clauses altowing the
modification of prices and rates in certain circumstances, and athers dealing with
modifications that the administestive authorities may make unilaterally in the
original terms of the concession. These provisions simultaneously grant admini-
strative authorities certain prerogatives and limit the possibility of arbitrary action.
They specify that some kinds of ¢lauses in the concession may be modified but that
others may not, and they establish the grantee’s right to compensation where the

i A formal act ordinarily required by the Code bofore damages for delay in performance
hegin to mn. See Civ. C, Arts 1772-75 and 1303

j. This last phrase is 2 correct paraphrasing of the French version of Article 319N, but
3199(2) is completely different in the English and Ambharic version of the Code, wherc
it simply Tepeats 319%(1} in slightly different langpage. Thus, in the Englisk and Ambaric
versions of Arficle 3199, po eXception is prowided for the case where the suppliers
were approved by the administrative authorities.
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modificatior of the comtract imcreases his costs. These dispositions clearly show
that the concession of public service cannol be wreated as an ordinary comtract.
Because its {unction is the fulfillment of a public interest, # differs from thase
where the parties simply seek profit or pursue a personal interest,

The comcession of public sarvics requires rules that derogate in another respect
from the peneral law of contracts, Ordinarily, contracts mvelve cnly the contracting
parties. Ethiopian law, like French law {French Civil Code, Art. 1145) and English
doctrine {privity of contract), provides that ordimarily comiracts omly affect the
contracting parties (Civ. C.. Art 1952). The concession of public service, however,
though concladed between the administrative authorities and the gramtee:of the
concession, is designed to satisfy needs of other persoms, the users of the service.
The administrative awthoritiss stipulate for their benefst, although it cannot
technically be said to represent them. A second grouvp of provisions in the Chapter
regulating the concession of public service deals with the position of these third
persons. In particular, it is provided that users must be treated equally by the
grantee (Arts, 3223-24), and wsers are given the right to sue in place of the admini-
strative authorities in certain circumstances (Arts, 3225-26).

Articles 3227 and 3228 deal with the duration and extension of the concession.
Article 3227 declares that the concession may not exceed sixty years, but this is not
a provision of constitutional force. It only means that an administrative act is
insufficient to grant a concession for more than sixty years; the approval of Parlia-
ment must be obtained.

The winding up of the concession raises difficult problems which are dealt
with in Articles 3229-35 It is not enough to protect the legitimate interesis of the
grantee. Neglect of the concession by the grantee, as he sees its expiration approach-
ing, must be prevented, and the conptinnation of the public service vnder the best
possible conditions, either by the State or by a new grantee, must be assured. The
subrogation by Article 3234 of the grantor of the concession to the grantee in the
performance of contracts passed by the latter with third persons accentuates again
the umigueness of this administrative contract in relation to ordinary contracts.

The right to redsem concessions, given to the administrative authority by
Articles 3236 and 3237, is similar to its general right under Article 3180 to
terminate unilaterally any administrative contract. The possibiliy of redemption
of a concession is not limited, howevet, to the cases provided in Articls 3130, and
compeasation is not fixed according to the rules of Article 3181,

Loss of dght (déchéance) and sequestration are provided for m the closing
articles of Chapter II. These are sanctions that the administrative authoritics can
order, but the courts have the final task of deciding if they are justified. The coort
may cancel the sanctions and, if necessery, order the authorities to compensate the
grantee for any loss sustained (Art. 3243).

Chapter IIT, on the “Contract of Public Works,” also begins by defining and
specifying the comtracts to which it applies (Arts, 3244-45). It then deals with the
furmation of the contract where the authorities hold a competition to chooss their
contractor {Arts. 3246-49).

The zdmirnistration is given a right of directton as well as of supervision in the
case of contracts of public works. The umiqueness of this contract, reselting from
its being an administrative contract, is evident from a comparision of Articles
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3250-60 with Artickes 301940, which are generally appiicable to contracts of work
and labour relating to immovables. The administrative awthority, even as it enters
into contracts, iz unlike private contracting parties. The contracts it concludes affect
the public interest and should not be treated as if this were of no importaace. Of
course ome must pot permit arbitrary action, but the balance established between
the contracting parties wust take into accoupt the fact that it is an administrative
contract. The authority must remain master of the undertaking in some circum-
stances where an ordinary individual would not remain in charge of a project he
comracted to have done. Special provisions seem to be justified for administrative
contracts with respect to the timing and supervision of the work o be done. The
Ethiopian Civil Code has attempled to formaolate these rules.

Articles 3261-73 contain rules relating 1o payment. Various methods of payment
are first defined. The Articles ikat follow guarantes a personm who contracts with
the administrative authorities against certain delays {Art. 3268) and give him the
right ordinarily to require the payment of installmenis to the extent that he has
performed his obligations {Arts. 3269 and 3270). On the other hand, the Code
limits the possibility of obtaining advances for work that has not yet been dome
{Art. 3271).

Acceptance of work done is dealt with in Articles 3274-31. Also dealt with
in these articles is the warranty of the contractor against defects of construction.

In Section IH of the chapier various pessibilities for the modification of
comtracts of public works are set forth. Modifications can result from a unilateral
decision of the authorities Arts. 3283-85). It can also occur in case of “unforeseen
difficalties” (Arts. 3286-87), where the contractor encounters in the performance
of his contract abaormal material difficulties that could not reasonably be foreseen
at the time of the conclusion of the contract. The contractor’s right 40 terminate
the contract and the amoont of compensation he may claim are dealt with in the
Code at this point.

Articles 3288-92 provide sanctions that the administrative authorities may take
against their contractor when he does pot perform his obligatiens as he should:
placing the undertaking under State conirol, or re-allocation of the comtract by
auction. These sanctions mmbpctmthcomfmwfahem whe, however, cannot
cance] them, If the sanctions are not justified, the court may only order the adminisra-
tive authorities to compensate the coatractor fArt. 3292)

Section V of Chapter II1 deals with assipnment of the contract and giving it
as security. These operations are frequently used to finance work and to speed its
performance. The distinction has been made here again between the position of
the assippes and that of the sub-comractor.

The contract of supplies presents fewer peculiarities than the coneession of
public service and the coatract of pablic works, Nevertheless, it bas received special
attention in the Code. Ten articles ars devoted to it in a last chapter of the title on

* Administrative Contracts.”

Tn brief, this is how administrative contracts have been dealt with in the
Ehiopian Civil Code. These provisions certainly are far from perfect and we have
poinied out one of the reasons for this. In addition, one might ask whether the
sobject iz not msufﬁmmt]y settled, to0 much in flux, to be able to be regulated o
a code. This argument is frequently inveked to explain why administrative law has
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net been codified in countries where, for other areas of the law, codification is the
norim. 1s the argnment not valid @ fertiord for a country like Ethiopia where neither
case-law nor administrative practice affords a solid basis for codification?

We considersd this problem at length. but comcluded that these objections
must be ignored. Because administrative law has omly been in existence, evan
ir France, for about 100 years, it is a relative gewcomer to legal study. No doubt
it lacks. for this reazon, the stability of some branches of civit law. The transforma-
tion of the State’s role in recent years has upsei the foundations of administrative
law at the very moment when it seemed o be reaching maturity, and no one knows,
in the uncertainty of this world, what is its destiny. Is that, however, a reason to
refuse t0 toy to develop it? And is the lepislaror niot as able as judges to establish
its general rules, for the present conditions of society?

A negative answer to this last questicn must rest on an assumption that statutes
inhibit the evolution of the law more than do customs and case-law. This assump-
tion, on which Savigny based his opposition — actually of circimmstance more than
of principle — to codification in general, is unproved; quite the contrary, Legislation
of the kind we have trind to elabotate for Ethiopiz includes enough general formulas
and leaves sufficient room for the contractnal practice of the administrative autho-
ritiez 10 be not unduly restrictive,

In a country Iike Ethiopia, where there is no iradition to guide the admini-
strative authorities and where judges are still usually not jurists, it is particalarly
imporiant to establish a framework for administrative action. Ethiopia has neither
the time nor the means to elaborate its own law judicially as the comman law has
done and as France has done in the area of administrative Iaw.

Lodification is an imperative for a country that wants 10 renovate its structure
rapidly in order to modemise and raise its standard of living. This is as troe for
administeative law as for civil law. Formation of the law by judges might result
in a law richer in nuances and hetter adapted to the society for which it is made,
although even this advantege is far from established. The plodding of judges has
cost much in certain periods amd in the common law countries the law would be
filled with archaic concepis and rules if the tegislatar had not frequently intervened,
In any case, Ethiopia cannot wait the several centuries that would be needed for the
elaboration of g judge-made law jost so it will fit like a custom-made suit,

We hawve, therefore, given her one ready-made. We are no more ashamed
of having done it than we were hesitant 1o undertake it. And the way is ceriaialy
not closed 1o the development of the law. Tudges ard jurists will be able in Ethiopia,
as they have been in other countries, to adapt the code to circumstances, We only
hope, and Ermly believe, that we have assisted them in providing a foundation
on which they can build, principles on which they can base their reasoning, 2
framework ip which they will be able to move. That is all a code sver is.
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EMPLOYEES WHO MAY NOT STRIKE

by Robert C. Means
Faculty of Law, Haile Selassie I University

For most cmployees in Ethiopiz the Labour Relations Proclamation! has
conferred or preserved the right to strike. This right is oot an uqoalified one
under the Proclamation. Only a union may exercise it,> and ever a nmicn may
not do so unless the dispute has been submitted to the Labour Relations Board
at least sixty days previously.) Sobject to these and other conditions, however,
the strike s paperally recognized in the Proclamation as a propes weapon oa labour’s
side in labour-management relations,

There are two important groups of employees to whom this general principle
does not extend. The first are “public servants,” a termn defined to inclade virtually
all government emplovees other than those working in profit-making enterprises.
The second arc employees of enterprises that provide public services such as
iransportation and electricity.

Puoblic Servants

The position of public servants can be stated easily: They may not strike under
any circumstances. This prohibition raises no apparent legal issues of any import-
ance, but an examination of the legal provisions from which the prohibHion results
is worthwhile for the lYght that it sheds on the struciure of the Labonr Relations
Proclamation and on the importance of severel of its definitions,

The Proclamation does not iwsell prohibit suikes by public servants. What
it does 15 to exclude public servamts from Its definition of “employes.” That ierm
is defined generally by Article 2(f) 1o include any “person bound under a contract
of employment as defined in Article 2512 of the Civil Code ...." This general
definition is followed by the enumeration of four groups of persons who, although
working under a contract of employment, are not to be considered employees
for purposes of the Proclamation: managemsnt personnel, domestic servaats,
agricultural employees op farms having fewer than ten permanent employees, and
public servants. '

The exclusion of these employees (in the ordinary sense of the word) from the
Proclamation's special definition of employee has a number of immediate con-
sequences, two of which are of concern 4o us at this pomt. First. none of these
personts may form a unica, since the Proclamation defines a vnion as "an

1 Proc. No. 2ib of 1963, Neg. Gar, vear 23, no. 3. The stahrte sually was promulgated
as an Imperial decree, Dec. Mo, 49, 1962, MNeg Gaz, year 11, o, 18, It was approved
by Partiament the following wear, with mimor amendments, and redegignated Proclamation
No. 214
Art, 2(sXIX20A. Al refermmoes in these foomoies sve 1o the Labour Relations Proclamation
except where Indicafed otherwise,

3 A, 2SNIXDD-.

[}
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organisation ... in which employees join'* (Emphasis added,) Public servanis
and the other excluded groups zre not barred by the Labour Relations Proclamation
from forming organizations to represent them in their dealings with their employers,
but no organization thal they might form can be regarded as vmion for puiposes
of the Proclamation. Accordingly, because the Proclamation allows only unioms
to conduct a strike, a strike by persons falling within one of these groups would
necessarily be unlawful onder the Proclamation.

However, “strike™ also is a term specially defined by the Proclamation. It is
a “iemporacy oessation of work by the concerted action of a2 proup of employees.™
(Emphasis added.) Since the exchuded groups are not “empiloyses,” any conceried
cessation of work on their part — what one would ordinarily call a strike — is
not z strike within the meaning of the Proclamation, and none of the limits imposed
on strikes by the Proclamation is applicable, In particular, there is no basis for
applyiog the provision making it uniawful for anyone other than 2 union to conduct
a strike,

So far as Lhese four excluded groups are concermed, it is for mwost purposss
as ¥ the Labour Relations Proclamation had never been enacted. No provision
of the Proclamation that is based directly or indirectly on the status of employee
is of any effect for them.

The effect of being thus removed from the scope of most of the provisions
of the Proclamation is aot the same for public servams as it is for ihe other excluded
groups, however, For the others, the effect is o leave them under the provisionas
of the Civil Code governing the relations betwsen employer and employee5 Of
these provisions, only ome, Adticle 3581, places any legal limitations on the right
to sirike. It provides as follows:

(1) The participation of the smployee in a strike shall constitute for the
emplayer good cause for cancellation where the strike has been instigated
with the sole purpose of injuring the emplover or has been declared
ulawfol by law or the public authorities.

(23 It shall in no oiher case constitute good cause for cancellation.

The limitation imposed by Article 2581{1) is ot very resirictive, Of the thrze
cases in which the provision applics, only the third — where the sirike has been
declared unlawful by the poblic authorities — is of any practical importance ar
present. Employees seldom if ever strike for the sole purpose of injuring their
employer: the injury done to the employer by the strike ordinanty is only a means
of achieving such other ends as higher wapes. As to the second case — declaration
of the steike’s unlawfolness by law — there appesrs not to be any such law at
present apart from the Labour Relations Proclamation (whick does not apply to
these excluded groups of employees) and the special legislation applicable omly
to public servants.

4 Ace i

s Art 2(q)

& There appear not to be apy provisions of ciminal law dealing generally with strikes
as such, although a porticular strike might be unlawful by reason of its object or the
methods used by the strikers (such as destruction of company propertvt For example,
the strikers in rthe EAL case, dizcussed below, were held by 2 eourt to have vielated
Article 499 of the Penal Code and Article 733 of the Code of Petiy Offcnces. See Tadesse
Abdi. Public Service Strikes in Ethiopio, (unpublished, Faculty of Law. 19670
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In addition, even whers Articls 2581(1) does apply, it does not forbid employees
to strike, Employeas who strike under the circumstances enemerated m it are not,
at lzast by force of that provision,” subject to crimmal penalties or even to 2 civil
order directing them to return to work, They are merely subject to dismissal with-
out the compensation that would otherwise be due to them and, if the strike
constitutes a breach of the employment contract, liable to the employer for the
damage caused by the stoked

The case is quite otherwise for public servants. In this and other respects they
are governed by special legislation, the 1961 Central Personnel Agency and Public
Servants Order and the regulations issued under it in 1962.° Article B3 of the
reguiations flatly forbids public servants to engage in comcerted refusals to work.
For public servants employed in profit-making enterprises thiz prohibition prob-
ably was implicitly repealed by the Labour Relations Proclamation. Those public
servants are not excluded from the Proclamation’s definition of employez and
therefore may form organizations having the rights given to unnions by the Pro-
clamation, apparently including the right to strike.!® For the great majority of public
servants, however, the prohibition still stands,

Employees in Public Services

The right to strike of public service employees is restricted by the Labour
Relations Proclamation itself. The controlling provision is Artikle 20X,
which makes it ap “unfair labour practice”™ — and therefore unlawful'! — for
emplovess or & labour union to conduct a strike that is

T Ardcle 2581(1) iz applicable because the strike bhas been declarcd unlawiul by law, that
law may carry its own <ivil or penal consequences. However, iE it is applicable because the
strike has been declared uniawful by “the puble authorites” it seems that no civil
or penal consequesces (other than the application of Article 2381013} could follow
unless the declaration was made pursusnt to a statuiory anthorization that provided for
such censequences, Indeed, it may even be guestioned whother it was intended that
Article 25811} itse)f should apply unless the public authority making the declaration was
crupowered to do 50 by some other legislatiom.

% Artiele 2581 appears also to comirol for emplovecs who are mbject to the Labwur
Relations Proclamation, and for them it gives st leagt a partial answer 40 an Enportam
question left bnanswered by the Proclamation: What are the rights of strikers relative to
workers that the emplover may have hired to replace them during the stoke. Article
5B3(2) appears to require the employer cither to rebire the strikers at the end of the
strike o pay them the compensation due to them for 4 dismiggal withowt pood canse.

9 Order No. 23, 1961, Neg. Gaz, year 21, no. 3, and L. Not. MNo. 269, 1962, Neg. Gaz,
yvear 22, no. 6 The provisions of the Civil Code goveming employment conlracts ate
expressly declared to be inspplicable to public servanty by Oode Article 2513,

10 Article 20{z) allows labour unions to “engage in all lawfnl activitles,” While thizs conld
be rexd to leave standing the earlier prohibition of Article 83 cwen as publie servants
who are employces for purposcs of the Labour Eelations Proclamation, it seems more
reasonable to read ir as allowing strkes by unions in cifromstances prohibited by the
Proclarsation itself. This issue iz largely academic in any evenot, since most or parhaps
all public servands working in the government's profit-making enterprises have been
cxcluded from the catcgory of public servant, and thos from the scope of Article 83,
by legsl notice. See, eg., L. ot No. 235 of 1964, Neg. Gaz., vear 23, no. 12, doing
wir For Ethiopian Asrlines emplovees.

11 Art I8
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“likely by reasons of the vital public nature of the enterprise
concerned or the essential character of the services being rendered,
such, as, without limitation, the provision of electricity, water and
other public ulility services, felephone and telegraphic com-
munications and transportation services, to produce serious poblic
mjnrg.‘“

The meaning of this provision is in one sense quite clear. Sirikes coming
within the terms of the provision are wnlawful, and a strike comes within the terms
of the provisien if it i3 likely to produce serious pablic mjury by reason of the
importance of the enterprizse or the service rendersd. The principal question of
interpretation that has arisen iz with respect to the central issuz of “serious public
mpry.” Or, $0 be exact, the question has been whether that issne is an issge when
a case under suh-paragraph G comes before the Labour Relations Board. To this
question two answers have beer given.

The first interpretation: In this author's view, a conclosion that a strike con-
stimtes an unfair labour practice under sub-parapraph G requires two hindings
of fact by the Board. [The reason for emphasizing the last wonds will appear
shortly.) They are: (1) that the strike is likely to capse serious public injary and
(2) that the reascon for the likely imjury is either the *“vital poblic naiure of the
enterprise concerned or the essemtial character of the services being rendered™
Th second finding is uolikely to cause much difficolty, since almost any sirike
that would be likely to cause serious public injury wonld be likely to do so for
the reasons stated in sub-paragreph 5. The essential nguiry for the Board, under
this imterpretation, iz 8s to whether serious public mjury iz likely.

The second interpretation: The other view, which probably has been adopted
by the Board, cepters on the specific enameration of certain services, such as
transportation, In sob-paragraph G. On this view, their enumeration constitates
& determination by the legisloture that strikes agamst such services are likely to
cause serfous public injury, There thus is generslly no need for inquiry by the
Board as io whether the sirike nvolved in a panicplar case is likely to do so.
S50 long &s the strike is against one of the enumerated services — and mearly all
of the cases likely to arise under sub-parzgraph G will involve sirikes of this
kind — the Board can dispose of the case by relying on the legislature’s
determination.

Probably ueither interpretation does really great violeoce 1o the languape
ar purposes of sub-paragraph G, and the secomd nlerpretation does have the
advantage of rendering unnecessary in most cases a factual inguiry that Iz certain
to be complex in zome instances. However, the first interpretation appears to
accord more closely with the provisions wording.

Perhaps this point will appear more strongly if the clauses of sub-paragraph
G are rearrangsd somewhat, so that it refers to strikes that are

“likely to produace serious poblic mjury by reasoas of the vital
public natore of the enterprise concerned or the essemtial
character of the services being rendered, such as, withomt
limitation, the provision of electricity, water and ather public
utility services. telephene and telegraphic communications and
transportation services.”
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Thus, rcarranged, the provision commences by referring to strikes “likely to
produce serious public injury.” If the provision stopped at this point there could
be 0o doubt but that it required the Board to make a determination of the likeli-
hood of such Injury i each case. What then is the sipgnificance of the rest of the
provision? Apparently, it further limits the scope of the provision by restricting
it to strikes in which the serions public injury is Ilikely for particoiar reasons:
cither the “vital public nature of the erterprise concerned or the essential character
of the services being rendered.” It is in the comtext of this Fmiration that the
eoumeration of particular services appears. The coumeration does constitate a
determination by the legislature, but the determination is thar the envmerated
services are “essemtizl,” pot that any sirike against them womnld by definition be
likely o cause Serious public injury.

Let us take, for example, bus service between Addis Ababa and lima, a
service provided by a number of different individuals and companies. How should
the Labour Relations Board deal with 2 strike apainst onc of these companies?
If we adopt the second interpretation the answer is clear: The legislature has
determined that sirikes against transportation {as one of the enumerated services)
are likely to cause sericus public isjury. The company that has been struck
provides transportation. Therefore, the strike is wniawiol under sub-paragraph G.

The case takes quite a different course, however, if we assume that the
legislature had determined only that transpertation is an essentie]l service and has
left the question of likely serfous public injury to the Board. A sirike against
an essential servics may or nray not be lkely to produce serious public injury. To
determine whether it would be likely to do so in this hypothetical case, it would
be necessary 1o consider the amount of wraffic moving by bus betwesn Addiz Ababa
and Jimma, the proportion of the traffic carried by the company threatened by the
strike, and the ability of the other carmers to absorb the taffic.

Although the position of the Labour Relations Board as between the two
competing interpretations has not yet become entirely clear — in part becanse
it has not had to deal with a case as doubtful as the hypothetical Addis Ababa -
Jimma tus case — the Board appears probably to have adopted the second interpre-
tation. Two cases involving sub-paragraph O bave $o far cone before the Board,
Ethiopian Airlines v. Ethiopian Airiines Union {the EAL case) and General Ethio-
pian Transpoctation Share Company, v. Genera! Ethiopian Transport Share Com-
pany Union!2 {the General Transport case). On October 20, 1964, the employees of
EAL wenl on sirike, stopping ihe airline’s domestic bt not ils international
service. Om the same day the Labour Relations Board met in emergency session
and gave the following decision:

“Whercas the emplovees of EAL did oot submit their grievances
to the Board in accordance with the Labour Relations Proclama-
tion 210/19463: whereas the EAT's activity is public iransporia-
tion serviees; whereas the stopping of such activity produces
serious harin to the public: and whereas under Article 22
the EAL employees have no night to g0 on strike under any
circumstances; therefore the Board orders:

12 The account of the two cases is faken from Tadesse Abdi, work cited zbowve at note &
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{1) In accordance with the authority vested in it by Article 12(a} (if), that the
EAL employees shall cease striking and return to their work....”

The General Transport Case arose somewhat more tham a year later, The
‘General Transport company operates the mumicipsl bus sysiem in Addis Ababa,
[is emplovees staged a two-day strike in December 1965, totally halting bus
service within Addis Ababa. In jis decision some months later, the Board
siated that

“the Petitioner Company carries people thraughout the Govern.
orates-General of Ethiopia and in the capital city; its function is
to provide transportation sgrvice. Employees in transportation
services are forbidden to strike by Article 2(sXi¥2ZHG)....”

‘Citing the EAL case as precedent, the Board then held that the employees were
ouilty of an unfair labour practice.

Taken by itself, the BAL case gives conflictiog clues as to the Board's
position In imterpreting sub-paragraph G. The Board expressly found that the
trike was likely to caonse serions public injury, which sopgests that it had
adopted the first interpretation, Om ithe other hand, its statement that EAL
cmployess “have no right 10 go on strike wttder any circumstances” points in
the opposite direction, since it indicates that at least so far as EAL is concerned
there is no need to comsider the likelihood of public injury in each case,

It is in the General Transport case that we find our warrant for concluding
thizt the Board probably has adopted the second inlerpretation. First, unlike its
decision in EAL, the Board’s decwsion in Generel Transpori condains no express
linding that the strike was likely to cause serious public injury, Second, the
Board again described the prohibition in “no-exception” terms and this time did
non confine iself to referring to the single company mnvolved in the case before it. It
stated simply that “employees in transportation services are forbidden to strike. . .
1§ this statement can be taken at face value, it reflects a full adoption of the sacond
interpretation of sub-paragraph G.

The Signiflcance of the Limitation

Public servants and public service employees stand in similar positions with
respect to the right to strike. Public servants may not strike under any cir¢umstances.
Neither may public service employees under the second interpretation of sub-
paragraph 6, and even under the first interpretation they are forbidden to strike
under many, perhaps most, circumstences. The significance of the limitation is not
the same in each case, however. Public service employees, even If we assume
that sub-paragraph G constitutes an absolete ban on strikes, stand in a considerably
stronger legal position in bargaining with their employers than do public servants,
and the difference between their position and that of ordinary employees is con-
sigerably less.

Although public service employees are, perhaps, absolutely forbidden to strike,
they arc otherwise free to take advantage of the rights given to emplo},.rees by the
Labour Relations Proclamation. They may organize themselves into umions, and
it a union of public service emplovess includes a majority of the employess in the
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enterprise, the employer probably is under 2 legal obligation to enter into collective
bargzining with it.)

These rights are important in themselves, They become more so by reason
of the broad powers given to the Labour Relations Board, The role of the Board
is in part the essentially judicial one of adjndicating legal rights and duties, Its
power o consider complaints of unfair labour practice!® is in effect a power to
enforce the duties imposed by the Labour Relations Proclamation. !* and its power
o arbitrate labour disputes!® apparently includes the power to enforce the duties
that emplovers and employees have imposed on themselves in their collective
agrecments.)”? Given the Proclamation™s broad definition of labour disputes, how-
gver, the Board’s jurisdiction over such disputes allows it also to settle bargaining
disputes — dispules as 1o wha! the parties’ rights and duties will b¢ in 2 proposed
BETSEMENT.

The Board’s power to arbitrate bargaining disputes is at least poteatially a
partial substitute for the right to strike. A union of public service employees can
lawfully threaten a strike in order to obtain comcessions from their employer in
al most 2 limited nuember of cases, bat in all cases It can submit the bargaining
dispute to the Labour Relations Board. Through the threar to subamit the dispute
1o the Board or through actuzlly submirtting it, the union has the prospect of obtain-
ing concessions that go beyond those obtainable by mere argument and appeals
10 the employer's sense of faimess.

A strong union is not likely to regard this righl to go to the Board as a
satisfactory substitute for an unrestricted right to strike,

1t mus be remembered, however, that ae union @ Ethiopia has 20 unresiricled
right to sirke® The right o strike is subject o a number of restrictions, of which

132 This obligation perhaps may be inferred from sub-Argeles 22(b) and (d), which impose
a duty to “negotidte freshy™ and “to setile labour disputes by pesceful mcans whenever
possible™ The point i hardly beyoad dispote, however, since these provisions refer
10 unions and employers’ associations ot not 1o individual cmployers. | should Be noted
that the obligation cannot be grounded directty on Articles 26 and 27, both of which
deal with the duliss of the parties otee they are engaped In collective barpaining.
The question here is whether they zre roguited to engage in such barpaining, not how
they must bebeve if they do so,

14 At 1%7a) (uk

15 A wiolaion by an emploves, omiom, employer or employer's associafon of any duty
impased by the labour Refatiens Proclamation is an unfair {abour practice. Art, I{st
ii!l} and (iiY {1k

16 Art 12{a)ik
L7 it has besn sugpested that ArL 1Xaki) was intended only to allow the Board to arbitrate
boargaining disputes and not dispmtes as 1o the terms of existing contracts, but it is
diffice’t o find any basis for this hmitation in the Proclamation. [ndeed. it would
appexr from the Proclamation that the Board has jurisdiction over dispules concernming
the inicrpretation of mdividual contracts of employvment (unless we can infer otherwies
from Article 33). Throughout the area of labowr relations jt it going to be neoccssary
to dotermine (1) where the Labour Relaions Bosrd has exclusive jurisdiction. (21
where 3t and the courts have contwrent jurisdiction, and (1) where oply the courts
have jurisdiction. €m the face of it, the Courts and the Board have concurrent jurisdiction
throughout the area, except in the matter of arbbating dispetes. Bargeinirg disputss
ordinarly cannot be resclved by the admdication of rights: they thersfors are not an
apymopriate matter for the coarts.

1% The closest thing o an unrestricled right to sirike may Be that possessed by persoms
iodher than pubiic servants) who are excluded from fhe definition of emploves in the
Labovr Relationse Proclamaton.

-1
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the most impertant has proved to be the sixty-day rule — the requirement that z
labour dispuie have been submitied to the Labour Relations Board for a period
of at least sixty days before the union goes oo strike, The effect of this role is 1o
give the Labour Relations Board the opportunity to arbitrate a bargaining dispute
before the union may strike to enforce its demands, and if the Board does arbitrate
the dispute within the sixty day pericd,'® the union may not subsequently strike,
since the strike would then be an artack on the Board's arbitral award and therefore
unlawful, 2

In sum, the difference between the bargaining position of public service emplo-
yees and that of other employees secms 40 come down to this: A wnion representing
a gronp of ordinary employees may sicike # the Labonr Relations Board fails
to seitle the bargaining dispute within sixty days, but 2 union representing & group
of public service employees may not sirike even then. In practice, considering the
Board's apparcit determinztion to preserve ixdusirial peace, the comtingency on
which the former unioa's right to strike depends is not likely to occur in many cases.

When we tuin to public servants we are again immediately confronted by
the fact that they stand outside the Labour Relations Proclamation. Because they
are cxcluded from the Preclamation’s definition of employee, their employer, the
government, iz under ro legal duty to bargain with them apd the Labour
Relations Board has no jurisdiction over their disputes with the government™
In place of individual or collective bargaining the Central Personnel Agency Order
has provided for the promulgation of uniform pay scales for the emtire public
service,? and in place of the Labour Relations Board the Osder has created the
Central Personnel Agency, whick is jointly responsible with the Minisier of
Finance for establishing the pay scales.™

Superfically the establishment of pay sczles by the Central Personoel Agency
may not appear too dissimilar frem the resclution of bargaining Jdisputes by the
Labour Relations Board. In each case a specialized govermment agency is determin.
ing the pay or other labour conditions for cartain employees, In the case of pro-
ceedings before the Labour Relations Board, however, the legal framework is
that of an adversary procesding. There must be a hearing, of which the parties
must be notified and in which they must have ar opportunity to be heard.®s The
Board i5 placed in the position of an impartial arbiter of the dispute betwoen the
employer and union,

19 Where the Board is porforming 2 guasi-iadical fupction, it presumably is under an
ohligation to hand down a decision: Legal righis are of no value vnless the appropriate
body is willing to enforce them. It is pot clear that it & under any similar obligation
where it Is called on to arkitrate a bargaining dispoie. Arguably in the latter cmse
it might simply te]l the partics to work out their owm solution.

20 ArL sXiN2IE

Y1 This conchisien can be reached by several different lines of argument. For example:
{1} the government is not an cmplover For purposes of the Labonr Relations Proclamations
so far as public servantz are concmmed. since an emplover is defined a5 “any persom
who hae work done by an employes.”™ {2) Bargziming batwesn the povernment and an
organization ropresenting poblie secvapts would oot be “collective batrgamming” becanse
it would not be betwesn the proper parties for such barguining (Art 23} and it would
aot concern “labour conditions™ At 2{e), {d) and (K.

X The Board has jurisdiction over “labeur disputes™ and “unfair labeds practices™ {Arl
12(a). Both of those ferms am defined 5o as o concemn only emplovers and emplovees.,

23 Central Personns! Apgency Ovder. cited above st nole 3, Am. 22

24 Thid

25 Aris 14-15.
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No hearing 15 required before the Central Personne]l Agency takes action with
respect to the labour condsions of public servants.® Nor can it be said ihai the
Agency is placed by the law in the position of an impartial arbiter. Its regponsibilities
in many respects make it more akin {o the personnel departmemt of a private
employer.

The importance im practice of these differences in law between the Labour
Relations Board and the Central Personnel Agsncy has yet 1o be seen. The first
schedule of pay scales has not yet been officially promulgated by the Agency
and Minister of Fmance. More important, there appears not yet to have been any
serious attempt on the part of public servants to form an organizaton to represent
their interests before the Apency. Until such an organization is formed, it would be
virtually impossible 1o hold a useful hearing on sach matters as pay scales even
il the Agency wished to do so.

M A hearing §s poguived in some Instances bofore disciplipary action is taken againsl an
individoal public servant. Public Service Regul.ahum Mo, 1 of 1962, cited above at note
9, Artz. %2 ff However, none is required for actions affecting public servants generally.
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CURRENT ISSUES
AUTHENTICATION AND YVALIDATION OF WILLS

Pater H. Sand
Faculty of Law, Haile Sellassie T University

The power of frez testamentary dispnsﬂmn lmphcs, according to Sir Henry
Sumner Maine, “the greatest latitude ever given in the history of the world to
the volition or caprice of the individual. ™! A legislator who grants this power
to the individual — as the Ethiopian Constitutioa does in Article 447 — must also
guaraniee that an wdividuals will can be preserved and ascertained after the death
of its author. However, formal safegpnards for the authesticity and clarity of
wills not only serve the iterests of the individual testator, or the interests of his
heirs — they also sct a standard of legal certainty refleciing the interests of the
Lcommunity at larpe.

L. Authentication of Wills: A Procedural Comparison

At the beginning there is a problem of legislative techaique: In .order to
“*awthenticate”™ the will of an individual for legal purposes — a process commparsd
by Ihering to the officlal coinage whereby a pisce of metal is authenticated as
legal currency® — cerilain formal procedures are prescribed by law, sometimes
calied the “procedural law of succession.” This does not imply that the forms
prescribed must be part of the kaw of civil procedurs; the legislator may decide
.t achieve his objective by substantive rules of civil law. or by a combination of
procedural and substantive rules®

fa) Civil Law

The resramenium is not a creation of Roman law — certain forms of testa-
mentary disposition were recognized in many other legal systems, including early
Ethiopian law® — but it was Roman jurispendence which tumed the will into
one of the most refined instruments of individual volition or even “private law-
making.” Whils providing an optional public procedure of authentication, the
so-called “public will,”” Roman law at the same time permitted the making of

1 H.S. Maine, Village Communitiés in the East and West (31d ed., New York 1874), pA!.

2. “Everyone has the right, within the limits of the law, to own and dizpose of property.”
This article wonld s=em to cover dispositions mertis cawra.

3 R. von Ihering, Der Geist dez romischen Rechir (“The Spitt of Eoman Law™) (Jth ed.

Leipeis 1923}, wol. 2, sec. 45, pp. 480 if; fur zn Eoglish translation s=e E. Fuller,

Basic Contract Law (St Paul, Minn., 1947), p

T. Kipp, Erbrecht ["Law of Suomm"] (12th ed. h}r H. Coing, Tibingsn 1965}, p. 139.

g-n.:ﬂmﬂg. the 196! French dmft civil vode refers 10 the civil procedurs ood;: fior

certzin parts of the law of succession: sec Avanr-projer de code civil pt. 2, book L

Doz successions et des lbémlitds") (Pariy 1962) pp. 185-91; see also (for Louisiana)

L. Oppenbam, “Schsines and Procedure: The Civil Code as Affected by the Code of

Civil Procedurs in Matters of Succession,” Tulane Law Review, vol, 35 (1961), p. 475,

;& In the chromicle of King Malac Sagad, in the 16th century, there is the story of & chief
who upon his death nominated the King as his heir; ses F. Ostim, Traftato df dirire
conmuctudingrio dell Evifrea (Asmars 1936), p. 85

-7 The “public will™ (ferromenivm apud acta conditurd), which probably found its way
into .post-classical Roman law under Greek influence, was eotersd in the records of a
coyrt or ather government authority, or consigned 1o the empearor (feramensuem principi
eblaiym). Note that the so-called “public will™ of the Fthiopian Civil Code (Arts, £81-83)
may be ather 2 “notarial «l", or a mere private will attested by 2 certain number of
withessss,  As distinet from bolograph and oral wills, a public will docs ot “lapse™ after
& certain petiod of hmitefion (Aris. 902-03), a dwn.unum made by Professor René David
in order to encourage the wse of “public wills”; see Ethinpian Codification Conmissen,
Minuies of Mesting Held on Jenuary 13, 1958 (Document O Civ. 70}, p. 4.

I.Ai‘h
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~priviale wills,” which were valid ipso facro and witheet any stamp of official
approval, provided certain formalities (particularly, the presence of a certain
numnber of witnesses?) were observed by the testator.

Mogern civil law has retained these alternative ways of authentication. While
further developing the instiivtion of the “public will” {i.e., the wid declared in
couri or i a notary’s office) and while offering official authenticaiion by means
of an optional “ceriificate of heir™ (certificar & hérédité, Erbschein), #t still re-
cognizes the full legal validity of private wills made without patticipation of state
authorities. Private dociments are thus recognized as “pre-appointed cvidence,™
i0 use Bentham’s term,? provided they comply with cerizin rigid standards of
form.

This system has obvious advantages and disadvantages. On the one hand,
it greatlv facilitates the execution of wills by private individuvals, without pro-
fessiopat assistance from lawyers and without official approval from courts. On
the other hand, it offers no remedy for deficient wills: once a form requirement
is not observed, the will is invalid ab inftic — regardless of extraneous evidence
as to the true intentioms of the testator — znd no court can “repair” it

{b) Common Law

The Anglo-American law of wills is generally considered as less formal,
leaving a greater degree of discretion to individual testators. What is usually
overlooked, though, is the probare procedurs, without which the beneficiaries
under & will cannot establish their rights. This procedural method of authentication
iwhich ordinarily requires special witness testimony in addition to the will itself)
.originaied with the ecclesiastical courts in England, and ofgnally was not required,
not even permitted, for wills concerning devises of land.? Since 1857, however,
the English law has required all wills to be probated in the newly created “court
of probate™ (also called “courts of ordinary,” “surrogate’s,” * orphans’ ™ or “pre-
rogative courts” in some American staves'?). Not the private will, but the court-
stamped probate copy, constitutes the recognized legal evidence of the right of
succession. The formalities thus required are no less rigid than in the civil law,
but they are sanctioned by procedural — rather than substantive — rules of
authentication.

This svsiem, too, has its advantages and disadvantages. On the one hand, it
offers a remedy for deficient drefting of private wills, which ip many cases can be
“repaired” on probate with the help of other evidence. On the other hand, the lack
of absolute form requiremnents and the oomsiderable discretion left to probate

% The making of an ordinaury will under Reman Iow {C 6.2321) required seven witnesses,
2 number which is alss found in ancient Etwopian law according to Ostini, work cted
sbiove af nmote 8. The pest-classical holograph will (resiemencun per Rolographam
seripturam), which reqnired no witnesses, was confined to the western part of the Roman
Emprre, from where i€ found its way into modemn French law, and subsequently into the
Bthiopian Civil Code (Art. 384)

9 The Works of Jeremy Benthare (1. Bowring ed, Bdinbuzgh 1843), vol. 6, pp. 508-585.
(“Rationzle of Judicial Evideoce” ch. TV)

1 T.A. Atkinson, Handbook of the Law of Wills (2d ed. St. Paul, Minn., 1953}, p. 431.

11 20 & 21 Viet, ¢ 77, sem 13

[? L.M. Simes and P.E. Basye, “The Orgapization of the Probate Court in Amenca”
Michigan K. Rev. wol. 42 (194344}, p. 265; vol. 43 {1944-45}, p. 113,
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courts combine to increase uncertainty, burden the courts with pon-comtentions
business, and turn the simple act of will-making into an “act” for legal experts
and professiomal estate-planners.

{c} Mizxed Systems

In the Camadian province of Quebec, the English and French law of wills
has been combined in the Civil Code of 1866. While notarial or “auwthentic™ wills
(Le. wills made in a notary’s office. under rigid formalities) are valid ipso facre.
halograph witls and “those made in 1the form derived from the laws of England™
(i.c., in writing and in the presence of witnesses) must be probated (Quebec Chvil
Code, Art. 857). The probate procedure (vérification) was imported from England
in 1774."* Since there are no special probate courts in Ousbec, wills are probated
by ihe ordinary ¢ivil courts.!® Although there are certain differemces as to the
evidentiary effects of probate in Cuebec,’ &t fulfills essentially the same purpose
as m a common law country: on the one hand, it makes the right of succession
dependent on formal court approval; on the other hand, the Code allows for
subsequent “repair” of deficient private wills at a court’s discretion 16

The Ethiopian Civil Code of 1960 follows the civil law system of avthentica-
tion. An heir mav obdtain fromm the court a “cectificate of heir” in order to have
a will officially authemticated,!” but neither the Civil Code nor the Code of Civil
Procedure rexquires hin to do 50, In practice, however, courts in Addis Ababa
appear to Ireat ihe certificaie of heir as a peneral prereguisite at least for testate
succession, thus following a quasi-probate procedure whick originated in the years
before the Civil Code was enacted.’® Yet the right of testate succession under the
Civil Code clearly does not depend on such subsequent jodicial avtheatication,
but on the will, and only on the will; consequently, lost or destroyed wills cannot
be authenticated by other means of evidence, such as witnesses CArt. B97(2)). In this
respect Ethiopian law differs sharply from Anglo-American and Quebec law.t®
While there is no need for an heir to obtain cowrt approval of a will which
complies with the formal requirements of the Civil Code, there is alzo no discretion
for a court to “repair” and salvage a will which is deficient in form.

13 E. Fabre-Supvever, “Un caz dingérauce des lods anplaizes dans nodre Oode Civil,” Rev.
du Barresw, vol. 13 (1933), p. 245,

14 4} Geoo NI, o 452 (2801)

15 Mignaul v. Malo, (Eng. 1372}, Law Reporly (Privey Council), 4. AC, 123, &t 139; sx
L. Baudouin, Le droft civil de ln province de Québec (Montreal 1953) p. 1151; 143,
Castel, The Civil Law System of the Province of Quebee {Toronto 1962), p. 101.

16 So-:mﬁwl&ﬂyﬂmﬂeﬂﬁlﬂuebmﬁﬁlﬂndc{pmbateuflmmmedmmby
witness testimony), and G5 Challies, “Conditions de validité du tesizament an Québec
et en France,” Rev. du Barreau, wol. 20 (19603, pp. 373, 385 (cidng cases).

17 Art %%; compare Art 2351 German Civil Code, mSSTRmnCwﬂGﬂd:mdArL
1956 Greek Civil Code. The “certificate of heir” {which iz availzble both for testate
and for intestate soccession) offers 2 higher degree of bonag fider protection to third
partics than (e Freoch acre de pororiéed or the Swisz attestation de o gualité & hévitier
{An. 559 Swiss Civil Code) See CH. Beecher, Wills and Estater Under German Low:
A Comparative Treprise of Chvill and Commeon Law (Berdin 19%8) pp. 33-34; and
P. Drakidis, “Des problémes nés de Papplication du certificat d'héritier,® Revue Jrrerna-
fionale de Droit Cempord, vol 18 (1966}, p. 593,

18 Soccession cases ars sl kept in “Probate znd Administration Files” and the third
whedule altached to the Civil Procedurs Code {1965), p. 42, contains a Foarm No. 3
entitled “Petiion for Probate of Will and Order of Partition.”

19 Bec tate 16 above
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1. Validation of Deficient Wills: A Sorvey of Judicial Atfitades

Any legal system which establishes rigid form requirements is bound to
encounter “hardship cases.™ As Thering says,

“Tt stands with fonmalism as with o many other arrangements — everyones
feels Ms piech, no one ik bensfits, because the latter are purely negative
in nature, that is to say, consist in avoiding evil, A single case in which the
disadvantages of form are presented in dramatic form to the public {as for
example, when & testament is declared void for a defect In form or a suit
iz lost because of some formal neglest) causes more talk than the thonsands
of cases in which the course of events was a normal one, and form fulfilled
its bepeficial purpose.”®
The Ethiopian case of Avakion v. dvakion & a good ifustration of this
problem, which confronted the judges of many other countries before: A public
will made in the presence of three witnesses was held invalid by the High Court
of Addis Ababa, because Civil Code Article 881 clearly requires four wiinesses.
The Supreme Imperial Court reversed the decision on the ground that, in spite of
the formal defect, the indubitable intention of the testator was clear, and “Tt is
niore the intention of the testator than the form of the will that is the real aim
of the legislalor™!,

As McDougal and Haber put i, the issue is one of "individual volition ve.
community control.™2 Shoyld the law slways honour the wishes of individual
testaiors — however deficiently expressed — or are there legitimate interests of the
communily at large, demanding strict and general compliance with standards of
form?

(a) Henigna Interpreiatio

Qiite early in the history of the law of wills we notice a tendency of judges
towards liberal interpretation. Whereas in classical Roman law wills had 10 be
interpreted strictly in conformity with the objective meaning of their wording?
*he influence of Greek rhetotic theory led to a gradual recognition of “subjective”
interpretation telying mainly on the presumed intentions of the testator. In the
s ansa Curiang,” a famous succession case decided during Cicero’s times, the
Roman Centumviral Court followed the subjective theory — against the opinion
pleaded by one of the best-kmown jurists of the time, Q. Mucius Scaevola

In post-classical Roman law the prnciple of benigne inferpretatio or favor
restamenti gained general recognition, establishing the true intention of the testator
a3 the principal guideline for interpretation.’* Medieval canon law had further
reason to mterpret wilks liberally (m order to facilitate donmations mortis causa

20 [heong, work cited above at note 3.

71 Chake Avakian v. Artim Avakian, (Sup. Imp. Cf., 1963, Civil Appeal 1114/55), J.EthL.,
wol. 1, (1964) p, 26: for the High Ceurt decision sec Estate of Setrak Avakian (1963,
Probate and Administation Case 107/55), J. Evh. L., vol. I, (1964), p. 32,

23 M.5. McDougal and D. Haber, Property, Wealth, Land: Aftocation, Planning and Dev-
elopment {Charlottesville, Yia., 1948), pp. 246-49.

23 “Cum in verbis nulfa ambiguitas esi, non debet admitfi volunfatiy quaesiis” (D 3223.1),

24 “In tesiamentic plenius voluriates testantinr: interpresamur” (D 50.17.12). “Cum In iestq-
mento ambigwe an! ctiam perperwm scriptiurt est, benigne interpretari et secundum

guod credibile o5t cogitatum, credendum esr' (D 345241 See ako D 5017.192 and
D 28.4.3.
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made for the benefit of the churchj, resulting in the maxim “veritay praevalef
solemmnitari”, ie., truth is more important than solemnity of form. The subjective
thenry of interpretation thus found its way inte eivil law codifications, such ag the
civil codes of Germany (Art. 2084) and Ethiopia (Art. 91Ki})

NMor was this trend limited to civil codes. Tt found expression in cases decided
by courts in both civil law and common law countries, as the following examples
may show:

-- “There is ong rale of constructiom .. viz, that when a restator bas cxecuted

a will in solemm form you must assume that he did not intend to make it o
solemn farce — that he did not intend to die intestate when he has gone
through the farm of making 2 will. You ought, if possible, to read the will
s as to fead 0 a testacy, not an intestacy. This Is & golden rule”

{In re Harrison, English Court of Appeal. 1885)%

— “It is against sound public policy to permit a pure mistake to defeat the
duly solemnized amd completely competent testamentary act, It is morc
important that the probaie of the wills of dead people be effectively shiclded
from the attacks of a multitude of fictitious mistakes than that it be purged
of wills containing a few real ones. The latter a testator may, by due care,
aveid in his lifetime. Againsi the former he would be helpless.”

(i re Gluckman's Will, New Jersey Court of Errogs and Appowis, 1917

—- “The form reguirenents [of a public will] have not heen made for their own
sake. but in order to secure the last will of the deceased. They must not,
therafore, become iraps; the imtention of the testator, provided it is somehow
compa'ible with the content of the form requirements, must be assured
of recognition.”

(Appellate Decision of the Berlin Kanmergericht, October 1, 1936577

“Considérant qu'il incombe aux tribunzux dinterpréter libéralement les
dispositions légales concernant la forme des testaments, en vue de respecter
et de donne: effet aux dermiéres volontés dvidentes du testatenr.”

{Larose v, Eidi, Supreme Court of Canada, 1945y
These dacisions characteristically reflect judiciad attitudes: First, the judges’
coacen with the eguitable decision of individual cases, even in spite of 2 general
ryle; sscond, their belief that a will always is a better way to settle a succession
than <he schematic rsdes of intestacy: third, the tendency to “validate™ a legal
transaction whercver possible.

Lord Atkin once made the revealing statement: [ anticipate with salisfaction
that henceforth the group of ghosts of diseatisfied testators who, according 1o =
late Chancery judge, wait on the other bank of the Styx to receive the judicial
personages who have misconstrued their wills may be considerably diminished.”
The trzumalic judicial maxim never to frustrate a dead man’s wishes has given the

15 Chancery Div., vol. 30, p. 390, LJ. Chancery, vol. 55, p. 799, L. Timey, vol 53, p. 799
(per Lord Esher, M.R.)

26 New Jersey Eguity, wol. 87, p. 638, 641, Adantic Rep., vol. 101, p. 295, 284,

27 LFAGL, voll 14, po 165, 167,

28 Sup. € Reps. (1945), p. 276 (per Duranleay, I}

29 In Porrin v. Morgan (Eng. 1943), AL 309, 415,
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law of wills #s distinctly “individualistic character.”™ The guestion is whether
such a “subjective” approach adeguately takes into account the general interests
of the community.

thy Limis of Judicial Discretion

Excessive concern with “eguitable™ decisions imevitably leads to casuislic
interpratation, with its concomitant “erosion effect” on general rules of law. By
interpreting form provisions liberally, a judge undermipes the certminmty of the
original standard without substituting a better onme® — thus neglecting the
omoiprasent “social interest™ in the secerity of legal transactions. as formaulated
by Cardozo: “The fiality of the rule is in itself a jural end.”@ If the judicial
attitude toward compliznce with form i wo lenient, testators will be encouraged to
take a chance with the hope that an indulgent judge will uphold their will in spite_
of its defects. As Chafes illustrated, “on the sume principle, if trains habitually teft
late, more people would miss trains than under a system of rieid punctoaline M
The predictable result of & generzl judicial discretion 10 repair would be an increase
in the incidence of litigation.®

The liberal principle of bemigna imferprefaiio in Roman law did pot extemd
to the execution of wills, i.e., their external formalism {as opposed to their internal
content): The viclation of external reguirements of form invatidated the whole will,
aven though the testator's mtention which was directed 40 a will baving a specific
conten! was oertain,® Stmilarly, courts of common law coundries have held that

“A will must be executed in accordance with the statutory requirements or
iL 35 entircly woid, Couris cannot supply defects, nor can they hold statutory
requirements to be mere formalites which may be waived. The rule that the
intention must govern, which rule applies 1o the interpretation of wills, does
not apply to their execution.”®

There appears to be general agreement at least with respect to one principle
Even the most “liberal™ judicial interpretation cannot depart from <lear legislative
provisions. Cicero's classical statement to this effect — “Cum scriptum est aperte
tum judicem lepem parere, non interpretare legi oportet”™ — has been followed
by both the civil lew and the commen law.™ Even those continenial jurists who
sdvocated a maximum of judicial discretion within the framework of the codes.

M AW, Scott, "Control of Froperty by the Dead,” University of Pennsylvania L. Rev,
vol 6% (1917). p. 656,

31 See F. von Hippel, Formalismus wnd Rechisdogmatik (“Formualism amd Legal Doagma-
tice™) (BorBin 193%), where the casuistic interpretaton of wills by Gertean couris js
analyzed. Similar Swiss cases are cited in P. Tuot, Le code civil suisse (2d ed, of the
French transl. by H. Dreschenaux, Zocich 19500, pp. 335 (0. 23) and 337 (o 25}

32 B Cardozo, The Paradoxes of Legal Science (MNeow York 1928), p. 67; ses also Thening,
work cited above st note 3,

B Z %huafu. “Aveclerstion Provisions in Time Paper™ Harvard L. Kev. vol 32 (1919,
p. X

X4 RW. Power, "Wilk: A Primer of Intcrprotation and Comstroction.™ fowa L. Rew,
vol. 51 (1965, p. 104,

35 M. Kaser, Roman Privaie Law (3d ed., Hamburg 1964, English transl, by B, Dannenbring.
Durban 19265), p. 294,

36 In re Taylor's Estale (Ross v. Taylor), (Sup. Ci, South Dakota, 1917), South Dakola Reps.,
vol, 39, po 608, North Western Rep. vol 165, p. 1079,

37 Cicero, De Inventione, Book T, 12,13,

13 M. Radin, “A Short Way with Stanuics™ Harverd L. Rev, vol. 56 (1942 p. 403, men-
tions one medieval English exception: Eperton™s daourses oa “Construction de Statite
Conter lex Paroll:”
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<uch as Gény in France and the *free law™ movement in Germany, never supported
interpretation comfra lepern®® Although the Ethiopiar Civil Code, regretiably,
does not contain rules on statotory interpretation,® we may lepitimately draw an
analogy from Article 910(2) {concerning «he intzrpretation of wills) to the infer-
pretation of the Code itself: Where the teome of the legislation are clear, they
may not be departed from to seek by means of interpretation the true intention
of the legislator. This bongs us close to the famous maxim formulated in the
French FProject of the Year VI : “Quand une loi est claire, il ne faur point en
élnder la lettre pous prétexte dL'en respecter esprit,”

It is one thing for a judge to fill gaps in a code by progressive interpretation —
it is another thing to disregard or discard clear code provisions. Article 381 of the
Fthiopian Civil Code is clear: Where four witnesses are required for the making
of a will, three just are not enough.#? And 2 judge iz under a constitutional duty to
follow the law.®® By departing from a clear code provision he actually nfringes
on the prerogatives of ihc legislator.

LConrlusion

Tt has bzen suggested by z learned commentator that the Supreme Court’s
decision in Avakian v. Avakian “should rank among those which would ease the
contact between modern legisletion and an unsophisticated society,” and that
the fRlexthility thus introduced “could be the best way of overcoming the difficnlties
in the introduction of modern codes into underdeveloped conntries.™ T respectiully
take exception to this view, There is at least one warning foreign example where
such a “flexible” judicial approach ultimately led to total failure: the Chinese
Civil Code of 1929-1931, which was based on modern European models apd rated
as @ moit successful codification® but was applied by the courts only so far as
it did not hurt their traditional sense of equity.*® The result was that in practice
judges continued to follow Confucian equity concepts instead of the written code,

39 See F. Géoy, Méthode dinerprétation et sources en droit privd positif (2nd ed, Patin
19543, vol. 1, pp. 300 £f. (Eng. mans]. by Loudsiana State Law Instinate, 1963, pp. 206 £}
and B. Kantorowicz, Rechiswistenschaft und Sogiologie (Karisruhe 1962), pp. 34 ("Die
Comtra Lepem Fabel™).

40 Title XXI (The Application of Laws) propesed by Profassor Rend David (Docoreat
C.Civ. %6, of February 15, 1958) was not adopled by the Ethiopian legislatore.

41 In Fenet, Recweil compler des favaux préparatoires da code civil (Paris 1327 scc
M. Planiol & G. Ripert, Treative on the Civil Law (12th od. Pariz 1939, English #rausl.
by Louisiana State Law Institute, 1959}, vol. 1, pt. 1, p. 159,

42 Thizs rade is no more rigid than that of chapter 41, zection 1, of the Fetha Negast:
“If possible, [the witnesses] shenld be seven or five in pomber; if not, three of ™wo
witnesses will suffice’ Acoording o the Sapreme Jmperial Court's interpretation
Estmie of Beyenech Abz Nebro (1964, Civil Appeal 227/36), J.Eh.L., vol 2 {1965)
p. 247, ihis means fat “no less than five witnesses were required by out customary Jaw,
urless Fhe thwmes were such that one could not pather that many witnesses™ {ompbasis
supplicd). There i3 no jadication in the facts of the dvakian case (supra, ootc 21) et
the will was made under such emergency conditions.

43 Sec Revised Constimbion of Ethiopia (1955), articles 108 and 110,

44 1. Vanderlinden, "Oivil Law and Common Law Influences on the Developing Law of
Ethiopia,”™ Buffale Law Review, vol. 16 (1966), pp. 264, 265,

43 See R. Pound, “Comparative Law and Hisiory as Bases for Chinese Law,” Harvard Law
Beview, vol. 61 (1948}, p. 749; R. Pound, “The Chinese Civil Code in Action,” Talane
Law Beview, vol, 2% {1955, p. 277,

46 See R, David, Les Grandr Svstémes de Droit Coniemporaing (Paris 1964), p. 527,
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which therefore never took a real hold in the comscience of the people and was
readily abandoned after the Cosvmunist take-over4?

There may well be a temptation for Ethiopian judges to regard the Civil
Code 3s an utopian “ideal law™ 10 which, as tw the Fetha Negasr, one ought to
aspire, but which carnot always be followed in practice.® However, “a modern
Code is not destined to remain indefinitely fn an ideal sphere.™¥ If Ethiopian
vitizens are expected to conform with rules governing the euthentication of wills,
Ethdopian judges must be expected to enfonce them, too — or else they will neglect
what Professor Fuller has called “the most complex of all the desiderata that
make up the internal morality of the law: congruence betwesn official sction
and the law. ™0

47 David, work cited zbove, p. 530; cf. Wang Tze-chitn, “Die Aufnzhme des enropdischen
Recht in China”™ (The Rgcephun Buropean I aw in China), Archiv fifr dis Civilistische
Praxis, vol. 166 (1965), p. 351.

4% According to R. Dawd, “Ie code civil éthiopian de 1960," Rabel: Zejtechrift, vol 26
(1961}, p. 658, the Fetha Megast represents “scarcely more than the jdeal one ought to
follow if one wers perfectly virtuous -— but then who j=7™ (franglation suppled’.

49 G. Krrecrunowicz, “The Ethiopian Civil Code: Itz Usefulness. Relation ¢ Custom and

~ Applicability,” Journal of Africen Law, wol. 7 (1963), p. 176

50 L. PFuller, The Moarality of Law (MNew Haven 1964), p. 51.
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THE DISSOLUTION OF RELIGIOUS MARRIAGES IN ETHIOPIA
by Morman J. Singer*
Faculty of Law. Haile Sellassic I University

The judgment in the case of Shewan Ghizaw Ingida Work v. Nigatu Yimer!
deals with a problem of great concern to Frhiopiang, and of importance for the
development of legal systems geperally. Bt concerns the relationship between a
pewly promulgated code and the religous law that previously governed some af
the matters deait with by the code: how, if ar all, ie the religions law displaced
by the new code?

The situation as # arises in the Ethiopian context is as follows: Prior 1o the
promulgation of the Civit Code” a2 body of laws known as the Ferhe Negasr was
the basis of Christian Ethiopian law.? It contained both religions and temporal
laws, but with religious overomnes thmughﬂu't The Fetha Negast makes specific
references 10 the holiness of any marmriage contracted under the authﬂnty of the
Ethiopian Orthodox Church, Any Christian Ethiopian who entered iato such a
marriage maderstood that, according 10 the precepts cmbraced by the faith and
cmbodied in the Fetha MNepast, dissolution of his marriage would be possible in
only a few lmited cases, where grounds existed to justify annulment of the
marrizge bond And, he understood, determination that such grounds existed conld
be made, and his marriage could be dissolved, only by Church anthorities. Civil
authorities would play mo role,

This refigious form of marriage was not the only one recognized in the Empire
prior 10 the Code, however. Ome ¢ould alse enter into a marriage by complying
with the custom of a pives community {a customary marriage), by following the
prescribed rites of another religion, or by having the proper local governmental
authority sapctify the marriage on behalf of the State {a civil marriage). Dissclution
of those marriages, lkewise, was governed by the institutions which had contributed
lo their formation.

In its articles rclating 1o marriage, the Civil Code has drawn from the more
stable rules of Ethiopian “customary™ laws. In doing this the Code has rscognized

*  Faculty of Law, Haile Sellassic | University.

I Jlowmal of Ethiopian Law, Vol. 111 (1966) 350,

2 Proclamatbon No, 165 of 1960 Megarir Gazeta extraordimary issne.

3 See, Lowenmstein, The Popal System of Ethiopia, Vol IO (1963} 383.

Graver I., The Penal Code of the Empire of Ethiopia, Journal of Ethiapian Law, Yol I,
(1964) 207.

4  Chapter XXIV Section §. The marriage which may be disssived (English transiation Abba
Paulos Teadua, adited by Mr. Peter [ Strauss, under the anspices of Facolty of Law,
Haile Scllassic T University, 1967) the grounds cited are
17 If the hushand and wife choose a religions life;

2} Tf one of the sponsss refused to perform the marital unmion:
k1| A. marrage in which mutual help is not attained, thag is:
periormance of adultery:
l}_} damage to the life of one of the sponse.

5 Sec Aris, 666, 668 and 676-680. These are the Articles that introdnce the family arbitra-
tors, The arbitrators were & strong instilution nm!er the customary law of Ethiopia,
known ax the “shirmapiooch™ Litermlly, Yold men,” but implying older men of the com-
munity who ktiew how decisions involving persons! statws should be made,
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all three of the above-mentioned forms of marniage$ set down gpecific conditions
commen to all forms of marmiage,” and dealt with the problem of dissolation of
IMATTIARE.

In dealing with the problem of dissolution, the Code has mcorporatad what
may appear to be contradictory principles regarding the continued function of
rehigious bodies and rules. Art. 882 states.

{1}y The causes and effects of dissolution of marriage shall be the same which-
ever the form of celebration of the marriage,

(2) Ie this respect, no distinction shall be made as 1o whether the marriage
was celebrated before an officer of ¢ivil status or according to the for-
malitits preseribed by religion or cusiom.

This provision, read alone, seems to state that religions authorities have no role
whatsoever when issues regarding dissolmior of marriage arise, It also seems to
state that amy matried person, whatever the origin of his mamiage bond, can avail
himself of the grounds and procedures for dissolution set out in the Code. These
grounds and procedures wowld lead to dissolution of marriage in a far greater
number of cases than those of, for example, the Eibiopian Orthodex Church.

On the other hand, in Art 671, it has provided that

“There is also a setious cause for diverce when a marriage contracted
according to the formalities of a religion has been declared anll by the
religious authority.”

This might be taken to seggest 1hatl the relevant religious authorities are the ones
who must decide any issue of dissolution regarding a religious marriage. and
that they may do so it accordance with the relevant religious rules.

‘The appareat comflict between these provisions was before the Supreme
Imperial Court n the Shewan Ghizaw fngida Work case. The petitioner filed her

& David, Le Droit de 1a Famille dans le Code civil éthiopian {1967) p. 5.
Art. 577, Waricus kinds of marraga.
1) Marriages may be contracted before an officer of cvil stalus.
2) Marriagss contractsd ascording to the religion of the parties or oo local custom shall
also be wvalid under this Code,
Art. 57% Civil marriage.

A aivil mamriage shall take place when a man and 3 woman have appeared before
the officer of civil stetus for the purpose of contracting marriage and the officer of vl
status has received their respective consent
Art, 5379, Beligions marriage.

A religions matriage shall take place whon & man and a woman have performed such
acks or mites as are deerned fo constiinte a valid marrdage by their religion or the religion
of one of them.

Art 5ED. Marmiage according to custom,

A eustomary marriage shell take place wheo 4 man and 2 woman perform such ritex
a3 consfite o permanent union between such man and woman under the rules of the
community $¢ which they belong or to which onc of them belongs.

7 At 381596 Civil Code. These provisions include Teferences to age, retationship (con-
sanplinity of affinjity), bigamy efe,
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pctition for the termination of ber mariage with the High Court® On disputed
facts, the court found that her marrtiage, celebrated befors the Invasion, had been
i ancordancc with the rites of the Ethiopian Orthodoy Church, From this, the
Court beld, it followed that she must go to the religious authorities, who, in its
view, had the power to deal with dissolution issmes. Only if these authorities fornd
religious grovnds for action would a divorce be possible. On appeal the Sapreme
Tmperial Court affirmed the High Court’s decision, with one judge dissentimg.

Thz court dealt eloguemtly with the problem at hand, and in fact went beyond
the petition for divorce to consider the general problem of what law now controls
a matter previously considered as coming under the jurisdiction of the religions
authorities, but presemfly treated in detail in the Civil Code. The majority took
the position that where a petition for divoree involves a religious marrisges, Art.
671 controls. Its interpretation was thus the second mentioned abowve, that one who
enters a religious marriage 15 required by Art 671 to take bis case for dissotution
o the religious authornities and establish his ripht to dissolution in terms of the
eoverning religions dogma, In the case of Woizero Shewan Ghizaw, married under
the rites of the Ethiopian Orthedox Church, this meant that she must go to the
Ecclesiastical Council and seek to obtain an annulment. Then and only then could
she seek through the High Court, and the famiiy arbitrators she would appoint,
to obtain a civil dissolution, or divorce, under Art. 671, Art. 671 was thos inter-
preted as bringmgz pre-Code religious practice bodily into the Code, and cominning
it a5 the only sonrce of dissolution for one who had contracted his marriage in
religtous rites, The Court phrased this conclusion in terms of jurisdiction, stating
that, ar least in the first instance, it is 30 the religiows anthorities — here the
Ecclesiastical Council — rather than the High Court that the petitioner for dis-
solation of a religions marriage must go.

The presiding Justice | his dissent, oo the other hand, argued that no matier
what the previous law had been, one now must go directly to the most relevant
articles of the Civi] Code, which in his view were Art 673 and those following
it? He, too, based his opinion on & concept of “jurisdiction,”™ bat his conclusion,
based in large part on Art, 562, quoted above, was that only the courts have
jurisdiction over issues of dissolution. Kpowing that this comclusion, that Civil
Law predominates over religious dopma on issues of dissohmion, might offend
many, be was at pains to note that it was the law — amd not his own personal
prefadices — which required the conclusion he reached.

The iurisdictional aspects of the dispute permeate the arguments, The majority
opinion refersi® to that part of the Fetha Negast which gives prietsts the authority
to make judicial decisions. However. as the Fetha Negast and the Civil Code both
refer to the dissolution of marrizpes, it 18 not clear on its face whether the religious
authoritizs still have the authority to dissclve a marriage for civil purposes. The
minority also makes reference to the Ferha Negast, but only to illustrate the

g It would have seemed that the petiiomer should have filed with the family arbitrators
in acordance with Ans 674-67¢, but it alee secms that the reason the petiioner filed
with the High Coart immedistely was to ask the court as & matter of law where she
should institute the petition for divorce.

9 Art. 673 ff. refer to the functions of the family arbittators and the procedvres through
which ane must go in grder to dissolve a marriags,

10 Jourmal of Ethiopian Law, Yol III {1958) p. 3593,
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Lenited type of jurisdiction that, in the view of the dissenting Justice, 1he religions
authorities may assume over a ¢ase involving the dissclution of a marriage. The
minority opinion states that only where a religicus issue — such as, for example,
marTiapge within a religiously prohibited degree — is imvolved may the religious
authorities assume jurisdiction. But even then the seligious amhorities may annol
the marriage only for the purposes of the Church; it must still be considered by
the temporal authority if it is to be dissolved for civil purposes. Ouoce the religious
aunthorities do gnnul, their action is b0 be considerad a serious cawse for divorce!!
and dealt with immediately.!? However H a petitioner can zatisfy some other
conditions for divorce, he is not required to obtain an order of annulment, even
though his marriage is a religious one.

The majority also refer to Art. 10 of Decres 2 of 194217 to show that “the
Church has a private jurisdiction over the congrepation under which it can deal
with the members by way of confession and inflict penalties.” They interpret this
to mean that in aoy dispute imvolving the Church, the religious authority has
exclusive jurisdiction, However, the majority refused to isterpret a later part of
the same article, which refers matiers of civil {temporal) jurisdiction to the
government courts. The majority dismisses that passage by saying that the petition
at hand is not the type of conflict that is meant by that passage, even though in
other types of conflicts that are truly temporal but have religious overtones, “the
Ecclesiastical Council may propose men who are capable of civil (temporal)
jurisdiction but they shall be appointed by the Emperor.”

This last-quoted language would seem by itself to destroy the argument of
the meajority. It seems to mean that there are problems that arise in the Fthiopian
law for which the basic jurisdiction is the government-appomted court. but in
which a special kmowledge of the relipiovs sources of the law is most relevant;
in such cases the Boclesissticsl Council may exercise their power to recommend
persons for judiciel positions where they might exercise this specral kmowledge,
but it is the temporal law and the temporat courts whick govern. In thus relicving
the Church of its former judicial power, Art. 10 formed part of the complete
judicial reform that started when Emperor Haile Sellassie I returned from his
Fascist-impozed exile in the United Kingdom. It was soon after his return — early
in a period of reform which has extended through the promuigation of the Revised
Constitution of 1955 and {ollowing Codes to the present'™ — that the Church lost

11 Art 6§71, Civ. C

12 Under a serious cause for divorce the family arbitrators have only onc month within
which to make an order for divorce; whereasif it is an “other canse™ for divorce, which
would be anything that is not “strices,” the arbitators can take up to 2 year befor
acting.

13 Reguladons for the administoation of the Church, Drec. Mo 2 of 1943 At 10, Negarit
Gareta of Wovember 30, 1942, This Article is entitfed "Legal Tarisdiction™; it then goes
G 1o say that “private™ jurisdiction exists over the compregation, but differentiates this
from jurisdiction in matterz that they call “civil (temporal} jurisdetion™

14 Penal Code of 1957,

Civil Code of 1960,

Commercial Code of I96I,

Maritime Code of 19561,

Crirminal Procedurs Code of 1961,
Civil Procedure Code of 1965 and
Cogde of Evidence now in preparation.
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a preat deal of itz former power, The above mentioned Art. 10 seems o be the
single most important factor in this withdrawal of power. The fact that the
majority opinion merely questions what that Article did cannot chscure that the
courts were abiding by itz language long before this case was decided. It seems
clear that the purely religious jurisdiction left 1o the Church would oaly be over
those matters that could be classified as religious in patpre, where the Chorch
imposes oaly spiritnal penalities, such as prayer, fasts, meditation and the like '™

The basic issue is complicaied by the special legal recognition which hed been
given in Ethiopia to a2 religious minority, Tslam. Special courts were set up to
deal with disputes involving the personal relations of a Muslim.'® The special
rules of Islam were incorporated into the law of Ethiopia because of the number
of Muslims who are nationals of the Ewpire. The majority in Shewan Ghizaw
argued that, because special religious orfented rales were allowed for Muslims,
Christians should equally be allowed to fall back vpon their religious Jdogma m
legal matters. It may be noted, however, that the Court’s squal treatment logic
may be correct, and vet not support its result. The articles we have been referring
to refer even-handedly 1o “religious marriages.” They do not specify the Ethiopian
Orthodox Religion, the Islamic Religion or aoy other. Thos, the Code probably
does have equal respect for all religions. This is not to say, however, that the
rule the Code adopts regarding religious practice is the one the majority chooses —
that religious grounds and procedures are the only bases for dissolution of religious
marriagas. It is perfectly consistent with the equality notion to argue, as did the
dissent, that all persons, whatever their religion, may obtain a disselution not
cnly when an annulment has been proclaimed by the relevant religions awthority,
buy elso on any other basis recopnized by the Civil Code. This, indeed, is exactly
what Art. 652 appears to mean when it states

{1) The causes and effects of dissolotion of marriapge shall be the same which-
ever the form of celshration of the marriage.

{2y In this respect, no distinction shall be made to whether the martdage was
celebrated before an officer of civil status or according to the formalities-
prescribed by religion or custom,

COne would think that this Ianguage would put an end 1o the assertion that
only the Church authorities can exercize authority over dissolution of religious
marriages, However, the religious anthorities feel that the basis of their authority
comes from a set of relipious law (Fetha Negast) that remains supreme. One must
agree with their contention that the religious dogma does have a certain “mystical™
quality which controls the acticns of its adherents; bt it is the government™s body
of laws that declares the lagal effect of dissolution of marriage ard this same body
of laws declares through the whole of these provisions, that dissclution is in the-
competence of the civil authority.!”

15 Jourpal of Ethiopian Law, Vol TIT (1966) p. 396, This is as the minority considers jL
6 MNaibas and Kadis Counclls Proclamstion Mo, 62 of 19044, Negeri Gazetz of May 29,
1944, Ant. 2 determnined j‘ﬂﬂsdichm‘
al. any question fopsrding marriape, including divorce and maimtepanecs, pueardianship-
of minors, and family relationship, provided that the marriage to which the question:
related was oonclnded i accondance with Mohammedan law of the parfies ate alf
Mohammedans

17 Art. 10 of Decree Mo, 2 of 1942 and Ar. 662 Civ. C.
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With all respect, the author feels that “jurisdiction” as such is not the dis-
positive issue. In his view, Art. 662 and 671 can be reconciled in 2 way that gives
appropriafe scope to both ecivil and religious authority. Art. 662, establishes the
primacy of the temporal legal system and its egencies, in poverning what is,
at least insofar ws that system is concerned, 2 temporal legal relationship —
marriage. It creates rules of general applicability to zll, and establishes the
important principle, recognized by the mejority, of equal treatment under the law,
In Art. 671, on the other hand, there is embodied a recognition that parties to
religious marrizges may on occasion wish to seek dissolution on religions grounds—
that these grounds, reflecting the deepest of human feelings, are deserving of
recognition by temporel as well as religions authorities and that the presence or
absence of such groumds is most appropriately 10 be determined by a religious
tribunal rather thap a tempeoral court.

It is to be remembered that the Decree which withdrew power over temporal
affairs from the Ethiopian Orthodox Church reaffirmed its powers in spiritual
affairs. 1f the Church is wnable to prevent its members from obtaining legally
effective divorces on grounds that are not spiritually tecognized, it is in no way
required to recognize these temporally valid dissolutions as effective for spiritual
purposes, That is, it is free to condemn such dissolutions as “invalid” and to
inflict “penalties™ within s private spiritual jurisdiction over what it considers to
be erring members of the Church. The temporal law, even if it validates the
dissphition for temporal purposes, requires no comtrary conclusion,

What one comes to ultimately, is the conclusion that the previous hegsmony
of the Ethiopian Orthodox Chunch (or any other religious body) over the marital
status of its members has been replaced by the provisions of the Civil Code — in
case of dissotution, by Arts. 662 If. This does not affect the Church authorides’
power to annul marriage where the parties deem it proper to bring their cass
to these church authorities, However, it must also be understood that, according
ta the Civil Code, even when the Church authorities zre called op 1o armul =
religiously celebrated mandage, the parties must still g0 to the jadiciary exercising
temporal jurisdiction, who have the final say on whether the marriage is dissolved
for civil purposes.'s In Ethiopia today if a person who has been married according
to his religion (in the cese discussed the Ethiopian Orcthodox Church) wants to
dissolve his marrizge, the ultimate power for the dissolution rests with the
temporal authorities and the vitimate basis for the dissolution will be a temporal
rile. In the eyes of the law, marriage nnder Ethiopian law today is primarily a
temporal rather than s spiritual relationship.

g

18 Ome covid arpue thet if a person consufts the Chorch authorities, who give
decision, that decision if abided by in sosiety has & binding effect that be
However, it is inevitable that corrolayy questions that arise would in some way
before the temporal anthoritics who have actually been vested with the power io
legal decisions. Thus, it would only be a matter of time unti) the authority of the ch
wiwld be difated by the activity of the Ciwl Courts,

A1
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FORMAE REQUIREMENTS FOR THE CONCLUSION AND
MODIFICATION OF CONTRACTS UNDER THE ETHIOPIAN
CIVIL CODE OF 1%640!

by Michael J. Kindrad®*

Iniroduction

The Civil Code of 1960 in general recognizes the validity of contracts regardiess
of whether they are concluded orally or in writing? Similarly, modifications of a
contract ordinarily need not be in writing to be valid. Nevertheless, in same cases
the Civil Code requires that a contract be made or modified in writing in order for
the contract or the moedification to be valid. The general rule and the exceptions to
it are given in Articles 1719-27 of the Code.

In Bayessa Jammo v, Assefa Wolde Giorgis, published in the preceding issue
of the Journa! of Ethiopian Law,” the Supreme Imperial Court has construed Artcile
1722, which deals with the formal requirements for the modification of contracts.
The import of this decision is not completely clear, but we wish to discuss briefly
Articles 1719-27, and incidentally the Court’s decision in Bayessa Jammo,

We shall first set forth the law's formal reguirements for the conclusion of
contracts in terms of four types of contractual sitvations. Then we will discuss the
formal requirsments for the modification of contracts in terms of these same four
type-cases. We shall comsider Bavessa Jamimo in light of this peneral discussion.

A, Formal Requirements for the Conclasion of Contracts.

Article 1719(1) provides that “Unless otherwise provided, no special form shall
be required and a contract shall be valid where the parties agres.” The remainder
of Articles 1719-27 are concerned with the exceptiopal cases in which the law
requires a special form* or enforces 2 preliminary “stipulation” by the parties
estahlishing a special form.’

Let us now consider those provisions in terms of four illustrative type-cases.

* Faculty of Law, Haile Sellazsi= T Lniversity.
The author is indebted to Ato Hailn Makoonen, setior stodent in the Faculty of Law,
Haile Scllassie I University, for bis help with the problems of Ambaric tarminology
disciresed below.
Civ C.,, Art, 1TIN])
(Sup. Imp. Ct 1969), J. Erh. L. wol. 3, p. 401,
Civ. C., Arts. 1TI9(2), 1720(1), 172325, and 1727
Civ. £, Ans. L7I%3) and 1726

=
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Corcrusion aNp MomFicaTion oF COKTRACTS

1. A and B conclude & contract of insurance. For the validity of this coniract,.
Articles 171903}, 1725(b) and 1727(2) require a written instrument signed by the
parties and attestad by two witnesses.®

2. A and B enter Into an oral contract for the sale of A’s borse to B, This
is clearly a valid oral conmtract under the principle expressed in Article 1719(1)
that generally parties are free 1o contract in any form whatsoever, The law does not
“require™ the oral form here in any sense,

3. A and B enter inio a written contract for the sale of A’s horse to B, This
is clearly z valid written contract. The law does not require a special form for the
sale of a borse, so the parties are free 1o conclude the contract orally or in writing.
The law does not require the use of the written form for this contract any more
than it requires the use of the oral form in the second type-case.

4. A and B are involved in complicated negotiations concerning the establish-
ment of a business enterprise. They enter into a preliminary apeeement that thelr
contract will not be complete wmtil it is inco ted in a written contract, This
is clearly a sithation in which Articles 1719(3) and 1726 provide that their pre-
liminary agreement shall preclude a valid final oral contract, Their final contract
must be in writing,

B. Fomnal Requiremsents for the Modificatton of Confracts.

The Supreme Court in Bayesya Jammo v, Astefa Wolde Giorgis dealt with
the gquestion of whether a special form is required for the modification of a
written contract. We shall consider this problem by examining first the language
of Article 1722 and then the meaning of this aticle in terms of the type-cases set
forth above.
Freach: “‘Les modifications au contrat originaire doivent ére faites dans Ia forme
préscrite pour o comtrat”

English: “A contract made in a special form shall be varied in the same form.”

Ambaric: @G-y @4 CODADRT * THAL: AN @ HHEYTUD© {RRG
(ECY°} + quLE: hAfIY =

Qur attention must center on the phrase forme prescrite in the French version
and its Ambaric and Eaplish counterparts, [P0t ARRG : (betedenegeganr
atsatsafy and “special form.” The question to be answered w: In what cases does
the law reguire a parueular form the modification of a contract? The answer 15
In the cases where there is a forme prescrite or [l489T1@r + HRRE « {betedenegegaw
atsareal) for the conclusion of the main contract. We must therefore determine the
import of thess phrases.

& mﬁmmﬁﬁch‘asp&dﬂfmismﬂfmthemchﬁmofaﬂﬁdmt
are: contacts creafting, extingnizshing, or traneferring certain rights jn immwvables (Agt
1723), cobtacts binding the Government or 2 public administration (Art, 1724), and
contracts of guarandse (Art 1725(2)r The form raqmred is mot a]way; the same, since
registratiom of the contract with a partcolar body is required in zome cases and not
others, This requirement of negistration will affect the validity of the contract unless
it iz interpreted 1o be 2 "measure of publication,” (See Civ. C., Ast 1720{3)).

It nlmportanttolmte that in afl cases where the law requirss that a contract be in
writing, Article 1727(2) requires, in addifion, that the comiract be atiested by two witnesses.
It i5 ddeatly desitable that individual articles requiring the writhen form be technically
amended to reffect this additional requivetnent of Article 17272) and thus avoid confusion
on the part of the casual code reader
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The English version of thc Code renders this phrase “special form,” but this
is viearly a bad transiation and does not carry the same meaning as the Fronch
atnd Amharic phrases used. A beiter English transkstion from the French would be
T A coniract may be varied only in the form required {or prescribed) for the original
contract.” The divergencs of the English from the Ambaric version is probably even
greater than from the French. The word 409y me - (betedenzsezaw) is the verbal
form of the noun g9, ¢ (denegagi). which means “decree.” Thus, a reasonable
Eapglish tmnslation of the Amhbaric version might be: Comtracts made in a legalfy
requived (or decreed) form shall be modified in the same foorm. In the rest of our
discussion we shall use the French phrase forme prescrife®

Let us now turn to the quesiion of the applicability of Article 1722 to the four
types of situations outlined above and thus o the sitwation that confronted the
Court in Bayessa Jammao. In which of the four type-cases is thers a forme presorite?
Clearly there is a forme prescrite in the first type-case, that of the ifdsarance
contract, since the Jaw imperatively requires the woitten form. Equally clearly in
the second case, that of the oral contract to sell a horse, there i no prescribed
form. Tn no sense can one say that the oral form is required.

The third type-case, that of the written contract to sell 2 horse, should be no
more difficult then the second, but it seems to give rise to confusion. The law in no
sense requires the use of a written form for the conclusion of such a contract. There
is ne legal provision saying that sales of horses, movables, must be writing, Neithar
do Articles 171903} and 1726 apply to this case, since the parties did not stipulate
or agree that their contract must be in 2 special form. They simply put it in writing.
In interpreting Acticle 1722, it would make 25 much sense to say that a contract
made orally may onfy be modified orally as to say that a contract made in writing
may only be modifed in writing. In the absence of a preliminary agreement con-
cemming the form of the agresment. one cannot say that the law requires, in oy
sense, the use of a partionlar form for the conclusion of such a comdract. Thus,
Article 1722 does not require the use of a particular form for the modification of
such a coniract.

This third type-case seems 1o repressat the type of the simiation the Court was
dealing with in Bavessa Jammeo., The apparent issue in the case was whether it is
possible to have i valid oral modification of a writfen contract of work and lebour
relating to immovables, No pariicular form is required by the law for the conclusion
of such a contract® The Court does pot state that the contract was put in writing
because of a preliminary agreement fo do so. It was mecely put is writing, There-
fore, unless there are crocial omissions in the Court’s statement of facts, there
seerny 1o be no basis for saying that the law reguired the modification of the con-
tract to be in writing. The Court stated, howaver, that “if the principal contract
is in writing, it must be modified in writing” and decided that evidence of oral
modification was not admissible.

Leat us now go on to the fourth type-case, the only sitvation in which there can
be any doubt as to the meaning of Article 1722; and even this case does not seem
very doubtful to this writer.

7 Bes Rev. Con., Arc &4 {Amhanc version),

£ The Amharic verston of the Code should ordinarily be the comtrolling one, since Amharic
is- the officizl lapgtage of Bihiopiz {Rev. Con., Art 125) and is the version used in the
courts. The French version may be of use in some cases, since it is the language of the
avani projet. The English version is clearly without authority when in conflict with both
the Amhbaric and French versioms.

2 See Civ. C. Arts 171%{1) and 302001}



ConrLUsioN AND MODIFICATION OF {CONTRACTS

A and B, nepotiating the establishment of a business, agree that their contract
will not be validly concluded until it is embodied in a signed written document.
In the absence of such a preliminary agreement, the faw does not require any special
fomm for this kind of a coniract, bt Articles 1719(3) and 1726 state explicitly
that the preliminary agresment of the parties shall be enforced by treating any later
oral contract as imvalid. Thus, in one sense the law requires no special form, but
in another sense it dees by tequiring the form agreed to by the parties. Should
Article 1722 when it refers 1o “forme prescrite” be imerpreted to include a form
agreed upon by the parties in preliminary negotiations and enforced by the law,
or o iaclude only those cases where the law ftself preseribes a particular form?

Clearly, the language of Article 1722 does not contain the answer to this
question, and if the Court in Bavessa Jarmmo was dealing with this kind of a
sitnation it has taken an argoably correct position. This writer prefers the pamower
interpretation, however,

A marrow imterpretation of Article 1722, to include only the firsi type-case
above, seems preferable for the following reason. Inm the first type-case, that of
the comtract of insurance, the same policies that lead the legislature to insist that
the original contract be in writing {fear of undue influence, desice for great certainty
concerning the parties’ respective obligations) require that any modifications to
the original contract comply with the same form. In the fourth type-case, on the
other hand, the law has no policy reason of its own for forcing the partiss to
conclude the original contract or any modifications to it in 2 particular form;
the function of Articles 171%3) and 1726 is smmply to enforce the will of the
parties. Thus, the imposition in this kind of case of a special form for modifications
is only justified if cne can reasonably infer that the parties themselves intended
by their preliminary agreement to restrict their own freedom not only with respect
to the form for their original contract but alse with tespect to the form for any
modification.

In order to decide what inferences regarding the parties” intention ome can
reasonably draw from a preliminary agreement that a contract must be concluded
in a particular form, we must envision the situation in which the parties make
sach a preliminary agreement. It will ordinarily be a situation where therz are
complicated npegotiations or planning dischssions involving the exchange of
documents that might be tzken to indicate the existence of a contractual relation-
ship. The parties want to be sure that their correspondence and these preliminary
negotiations will not be misinterpreted as evidence of an already existing comtract;
they guarantee this by a preliminary agreemient that no contract will be concluded

except in writing,

Should such a preliminary agreement be held to preclude oral modifications
of the contract? It is hard to see why it ordinarily should. The parties may, of
course, always provide in their contract that modifications must be made in a
particular form, or a court might legitimately decide in a particular case that such
an intention iz to be inferred from particular surrounding facts, However. in the
absence of peculiar circumstances justifying such an interpretation, ordinarily
there js no reason to think that a preliminary agreement on the form for conclusion
af the principal comtract would be intended also to require the same form for
modifications. The function of the preliminary agreement is to make perfectly clear
the time at which the principal contract was concluded end the comisnts of the
principal contract, The parties wish to avoid confusion that is particularly likely
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to result from protracted precontractual megotiations, Once the negotiations are
Lnished and the principal contract concluded, the function of the preliminary
agreement iz fulfilled and the need for it is over.

Natprally, testimony concerning oral modifications of written comiracts may
be viewed with circumspeaction, but thers is no valid reason to exclude the evidence
completely and to say that even if there was 3 clearly-proved oral agreement of
modification it is ineffactive because of Article 1722,

Conclosion

It is important to note that these Code articles are complex. It is afso importan
to repeat that it is possible that Bayessa Jemmo v. Assefa Wolde Giorgs dealt
with a sitzation like the fourth type-case rather than the third, in which case the
decision would be arguably correct in this writer's view. It remains irue, howsaver,
that the judgment of the Court indicates that this is a case similar to the third
typa<case sbove, in which case, in this woiter’s opinion, the Court's decision is
clearly ineorrect.

T
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BOOK REVIEW

Steven Lowenstein, Materials for the Study of the Penal Law of Ethiopia.
Addis Ababa, 1965. 425 pp.. $10

Students of Ethiopian law can now start 1o cheer. Aller the intense cod ficatian
of Ethiopian law, which was initiated in 1954 and is still going on, publicaticn
ncw juridical materials is developing in Ethiopia. Some brici juridical <tudie,
have already been published in the Journal of Ethiopian Studies of the lnstitute
of Ethiopian Studies (the Institute is part of the Haile Sellassie I University). Now
we have the bi-annual publication of a Journal of Ethiopian Law i which not
only juridical studies, but also interesting ,udgments of Ethiopiam courts are
published. Above all, the fact that the judgment of the courts had ncver before
been published was a gap sorely felt by jurists. Since faw lives 1n the way it 4
daily practiced in courts, it is 10 be hoped that the publicaucn of judgment will
be not only continued, but further expanded. The program far mentoned
duc to the activities of the Faculty of Law of the Haile Sellassic 1 University,
which is to be praised from all points of view.

Although the regularity and accelerated rhythm ot these publications 15
a source of satisfaction to all those who are interesied 1n Ethiopian law, there 5
particular cause for satisfaction on the part of those who are primarily interested
in penal law. In the summer of 1965 the Faculty of Law published, one after
another, two works on the penal law of Ethiopia. One is the work of a former
professor at the same faculty, Steven Lowenstein (which 1s the book under review?
The other is by the former legal advisor of the Ministry of Justice 1n Addis Ababa
Philippe Graven. The latter’'s book, An Inrroduction to Ethiopian Penal Law.
is a detailed commentary on the first 84 articles of the Penal Code of Ethiopia.
Since others have undertaken the task of reviewing Graven's commentary, the scope
of this review is limited to the work of Lowenstein.

The general character of Lowenstein’s work is well summarized by the word
“materials,” which he modestly inserted in its title. The work 1n fact coasists of
materials which the author thought useful to compile for the purposes of teaching
the main elements of penal law 10 the students of the University (as he points
out in the introduction). These materials are of a quite diversified nature: Ethiopian
and foreign judgments (the recoursc to foreign judgments is justified by the
unavailability of Ethiopian judgments): selected passages from the Penal Code
of Ethiopia, both from the official English version and the French versious (avant-
projet) from which the English was translated: and in addition passages from the
preliminary draft compiled by Professor Jean Graven of Geneva. It also contains
texts of foreign legislation by which the Ethiopian legislator may have been

1 Since the Revised Constitution of 1955, the following codes have been promulgatzd  tha
Penal Code (which came into force in 1958), the Givil Code (in force 32 of 1960), the
Commercial Code (in force as of 1960), the Criminal Procedure Code tin foroe as of
1961), the Civil Procedure Code (in force as of 1965). The Code of Evidence is yet W be
promulgated,
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fred: doctrinal excerpts (almost entirel : igin): i
o e of crimes: sericy of atoen ely of Anglo~Sa:§oq origin); practical
axamples : questions which students are invited to answer, etc.

The mass of malerial is indoubtedly abundant. In fact, one is justified to
ask whether all of it was entirely necessary, and particularly whether a student

will not be at a loss. In order to provide an answer to this question, it is necessary
to examine the volume very closely.

‘The extensive reports of the main judgments of Ethiopian courts relating to
nal law undoublcd}y constitule a precious contribution, for which we must be
prateful to Lowenstein, However, none of the judgments is followed by critical
eonuncntary. Such commentary would have been very useful because, with due
pespect Lo the JudICIpry, it bas never been claimed that courts are necessarily
tlailible, or that their decisions should be always and unconditionally approved,
Credit must also be given to Lowenstein for the collection of documents relating
the successive phases of the creation of the Code (extracts from the preliminary
grait, the avant-projet in French, the official English version and excerpts from
the minutes of the Codification Commission).

# The choice of the remainder of the materials, however, gives rise to perplexity.

In u book primarily meant for beginners, was it at all necessary to resort
fo a large number of judgments from Australia, Canada, England, Ghana, India,
Isracl, Kenya, New Zealand, Nigeria, Sudan, Tanzania, United States and Zambia?
Tt xeems that one is justified in having doubts on this question. In fact, the majority
of the countries mentioned have legal systems based on concepts which are basically
different from those on which the Ethiopian codification, and in particular the
Eiopian Penal Code, was founded. The question whether such vast and elaborate
materials are comparable is debatable. In any event, the comparisons are so
ditficult (hat the reviewer feels that it would have been advisable to reserve them
for specialists rather than presenting them ex abrupto and with almost no explana-
tion to Gthiopian beginners.

The abundant extracts of doctrine cited in the text raise similar doubts. We
must definitely approve the citation of the writings of the “father” of the Code,
Professor Jean Graven (who, though to date he has not published any doctrinal
study on Ethiopian penal law, has in various writings traced the historical back-
ground up to the coming of the Penal Code, which he drafted), and of Logoz
tauthor of a well-known commentary on the Swiss Penal Code) in addition to the
recourse 1o the “Fiches juridiques suisses.” But the recourse to large extracts of
Anglo-Saxon doctrines of penal law (notwithstanding the use of such great names
as Har(, Hall, and Harno) for defining basic concepts of the penal law of Ethiopia
often leaves one puzzled. This is the more so when one recalls that .the‘ purpose
of the materials is to explain to beginners the basic principles c?f Ethiopian penal
law, a law which certainly is not based on Anglo-Saxon principles.

Al this juncture it can be argued that Ethiopian penal science is in its infancy,
and that in the absence of works devoted specifically to the penal l@w of Ethnop@,
tecourse to elaborations of foreign doctrine was inevitable. This argument is
only partly correct, however. To start with, to have recourse to foreign doctrine
Cannot mean that a series of excerpts, even if written by l.’amous. authors, should
% wholly transported, After a careful choice of the doctrine which can be used,
it should be elaborated, so that the fundamental concepts to be provided to the

thiopiun students may be extracted in a clear and concise form. But there is
more to it: Whoever decides to undertake this delicate and tiresome doctrinal
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elaboration must beforehand have care{ully selected he foreign penal law doctring
which he proposes to utilize in order to contribute towards the formaton of the
Ethiopian one. This imposes the preliminary requirement of dv:clgimg_ upon the
models which are to be mostly referred to i portraying the essential lines of the
physiognomy of the Ethiopian penal system. The Ethiopian Penal Code undoubtedly
has adopted a system similar to that which is referred to a- the “Continental”
type. A quick glance at the Ethiopian Penal Code will suffice for a European
jurist 1o recognise in it a propagation of the vast family of codes that originate
from the great French codification of the early 19th century. However, such an
observation will not in itself be enough. To be sure, the French Penal Code of
1810 (even if it has undergone profound modifications) is sull in force; bul for the
penal codes of a majority of the western nations, that Code is no more than a
distant ancestor. So much so that it hardly resembles any of the continental penal
codes, and comparing it 1o any of them would be of little use.

Which are the codes, then, that arc the nearest to the Ethioptan Code? The
models which the Ethiopian legislator has referred to in the codification of Ethio-
pian penal law are innumerable;? but those from which the legislator derived a
major inspiration are well-known. In an article written by Professor Jean Graven
{and cited by Lowenstein on page 63) it is staled that “certainly the continental
system, and its great French model in particular, has been retained with respect
to general juridical method.... The most modern codes and projects which are
generally considered the best — the Swiss, German, and Italian among others —
were precious sources providing numerous suggestions and solutions.™ This is
a significant statement. Jurists know that the three above-mentioned codes (and
others closly related to them) constitute a well-defined family, despite differences
in detail, and for many decades they have worked together in identifying and
defining with scientific rigour, concepts and problems which are substantially
identical. The scientific literature of the three countries mentioned above is so
vast that it can be said to be almost endless: from Stoosc to Hafter in Switzerland,
from von Liszt 10 Welzel in Germany, from Carrara to Bettiol in Italy, the spectrum
is quite vast; monographs, manuals and treatises are innumerable. And when one
undertakes to write a book in which the fundamental lines of the Ethiopian Penal
Code are to be identified and exposed, one must resort primarily to this doctrinal
stream. It is unnecessary to state that this observation is not intended to imply
that the Ethiopian Code was not inspired by any comparision of Anglo-Saxon and
continental doctrines of penal law. Nor is it a matter of passing judgment on
whether one is superior to the other or vice versa; such comparisons of scientific
materials are both useless and insignificant, It is primarily only a matter of
establishing which penal laws are closest to the Ethiopian one, and later of
making use of the doctrines deriving from these laws, in order to explain and
expose — with an appropriate elaboration — the outlines of the penal law of
Ethiopia.

I do not want the preceding observations to sound critical of the efforts of
Loweanstein, which are to be esteerned for being the first laborious study published
in a difficult and unexplored area. The observations are meant only to be a
modest contribution by way of pointing out an important track, or rather the main
track, which Ethiopian penal science will in the future be unable to avaid.

the List of main foreign penal law provisions consulted in the drafting of the Ethio-
Penal Code in the appendix to P. Graven, An Introduction 10 Ethioplan Penal Law
ddis Ababa. 1965 pp. 271274

4

2
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My observations arc not at all “theoretical:™ in fact they are very practical.
Thus, his having sct aside the above-mentioned continental doctrines (the German,
ltalian and largely also the Swiss one) has led Lowenstein 1o omit treatment of
even some fundamental questions of penal law. The author says that the main
purpose of the method followed by him is 1o encourage students to think for
lhemselvc§ carefully and creatively™ — “to help to train the penal law student in
the essential thought patterns of the lawyer: the ability to isolate material facts,
to apply abstract legal principles to these facts, to be relevant and to work hard and
independently.” Such are observations which distinguish a really good educator.
B_u_t. in order for the student, especially a beginner, to fulfill these auspicated acti-
vities, 1s 1t not primarily necessary to provide him with a book (a “textbook” as
the Anglo-Saxons call it) in which he may find the fundamental principles of the
penal law of Ethiopia unified and set in an orderly manner in one homogencous
treatment? Lowenstein's book, rich in (foreign) doctrinal citations and judgments,
presents itself as a fragmentary work which may definitely give rise to useful
thoughts to someone who has solid notions of penal law. But how will the Ethiopian
student, on his own, fill the gaps and solve the doubts that are bound to spring to
a2 beginner’s mind?

) The following are examples of some of the gaps which may be pointed out
in the book under review:

(1) Some fundamemtal principles of Ethiopian penal law are contained in the
Ethiopian Constitution of 1955. It would be superfluous to note how important
consitutional penal dispositions are in modern states. In the volume under review
no trace will be found of these principles — nor is there a hint of the importance
of their “constitutionality.”

(2) Article 2 of the Ethiopian Penal Code concerns the fundamental “principle
of legality”, which in the continenial system is considered (from the time of the
French codification) a cardinal point of the penal law. Not one comment on this
principle is provided by Lowenstein.

(3) The same Article 2 is concerned with the interpretation of penal law, a vital
problem for every penalist. Yet, description of the procedure of interpretation
is limited to a very few excerpts from continental and common law treatises. It
should be added that the Ethiopian Penal Code contains a provision expressly
prohibiting reasoning by analogy in penal law; yet, not one line of comment is
given on such a prohibition and its delicate limitations.

(4) Articles 5-10 of the Penal Code are dedicated to the well-known principle
of mon-retroactivity of penal law and to exceptions to such a principle. The student
would search in vain for a statement and explanation of this principle.

(5) Article 25(2) speaks of “non-instantaneous offence,” Asticle 33 of ‘proper”
(or special) offences, and Article 34 of “collective offences” but in the volume
under review there is no explanation of these terms. There is no tentative classifica-
tion of offences, not even in a summary form. Should we then hope that the student
will deduce the classification and distributions on his own?

(6 There is only a brief mention in the volume of the difference between
main participation (offender and co-offender) and secondary participation
(instigator and accomplice) in an offence, dealt with by Article 32 et seq.
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(7) 1n many of the provisions of_lty: Penal dec (A.rudcs 41¢2), 60(D), 60,
71, and 74) the legislator speaks explicitly of the interests injured by the offences,
It is not necessary to indicate the importance of this concept, which is expressly
developed mainly in the continental doctrines. in the volume under review there
is mot a single explanation of this concept, which would have been useful to
clarify to the beginners; the more so because of the uncertainly and imprecision
of the articles in the official English version.

(8) The Ethiopian Penal Code (Articles 66-78) coniains a paragraph entitled
“Justifiable Acts and Excuses.” Jurists well know that this is a delicate field:
they are the causes which exclude the punishability of an accused. Now — who will
explain to the student which ones are the “justifiable™ and which the “excusable™

ones? Who will explain, or attempt to explain, why the author of the Ethiopian
Code has used both terms in the title of the paragraph?

(9) The second paragraph of Article 40 speaks of the non-transmissibility to
others of personal (or subjective) circumstances (or causes) which have the cffect
of excluding punishment. This suggests that the student should be given an idea
of the distinction between subjective and objective causes of exclusion of the
punishability and the implications of such distinction. It is a difficult topic, but

it is inevitable. Yet except for a one-page note at the beginning of the volume,
no mention is made of this distinction.

(10) The Ethiopian Penal Code has adapted a broad system of distinctions
as to the circumstances of offences: generic or specific, aggravaling or extenuating,
general or special, subjective or objective. It is enough to read the long Articles
79-84 (and those to which these articles refer) to realize that it is a delicate and
complex system. Lowenstein does not dedicate a single comment — on the ground

that there is a belief that the student can truly, on his own, understand and delineate
the way this system works.

The examples could be multiplied. But it is time 10 end this brief note and o
pull together the threads of the speech. In fact, the purpose of this note is not 1o
point out and cnumerale gaps and defects, which in reality are inevitable in a
work which, like that of Lowenstein, represent a laudable “pioneer” endeavour.
The purpose, rather, is to record with satisfaction the collection of materials,
although it is to be pointed out that the work is not yet sufficient to delineate
a panorama of Ethiopian penal law presenily in force. Nearly eight years have
elapsed since the Penal Code first came into forcc,_ and it is time that the jurists
began to elaborate and set forth the fundamental lines of the system. This means
that they must study the system adapted by ~thc Ethiopian legislator in its broadest
zones and in some of its particular dispositions.

In conclusion, jurists ought to be grateful to Professor Lowenstein for the
“Materials™, many of which are precious, which he has put at their disposal. But
it is to be hoped that, after the materials, the moment will come when it will be
possible to see also some portions of the “edifice.”
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