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The following are ten cs decided by the Supreme Imperial and the High

Courts of Ethiopia. The Ambaric judgment is official and always precedes the

English. It is importan to note that in those cases heard before mixed benches

of both Ethiopian and foreign judges. two separate opinions are writen, one in

Amharic and one in English. These opinions are not translations of one another,

but are independent judgments based upon common agreement among the judges

as to the principles and final outcome of the case,
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SUPREME IMPERIAL COURT
Div. IA

BISRAT WOLDEHANNA v. FITAWRARI GESSESSE MAKONNEN

Civil Appeal -No. 718/55 EC

Cont a uabgation-G&Gafl(C-Jo fl gaowtet--Summor w procd-Mozrsage--
Mortgage to !ecure the debt of arodt-er-Arts. 1731, 1736, 1931. 1934, 1951, 3090 and
3106 Civ (2

Appe:ant gave to rc.poad3nctt as security for m loan given by respoadent to a third
person, possession of the title deed to immovable property belonging to him and agreed that
"in case the debtor fails to discharge his obligations, the crcditar may appropriate the prc-
ceeds from the sale of the (property)?" The debtor faled ;o repay the loan o the due date
5nd appclbnT invoked Art 1938. Civ, C., and askcd repondent to initiate proceedings against
the debtor N~ift six weaks Respondent failed Io act wiltin six weeks and appellant brought
this action in the High Court to require respondent to return the ddce deed. On appeal fiau
a High Court judgment ordering respoadent to brinS proeedings against the debtor within
six months and declaring that if he did not do so, the guarantor would be released.

Held: Contention of appellant dcnied, but High Court judgment reversed on the round
that the Court c-ould not -clcwa- Lhe respondent

1. Wher a, person agrees that if the debt is not paid his propcrty givcn at security may
be sold, hr i& a joint and not a simple guarantor.

2. The ight to require the cre:itor to proced against the debtor within six weeks
when the obligation is due is available only to simple guamnto and not to joint guaranton.

Hedar 19. 1956 EC. (November 27, 1964 G,C), Justices: Afenegus Kitaw
Yitatcku. Dr. W. Buhagiar, Ato Tadesse Tekie Giorgis:- On Hamle 22, 1952 E.C.,
pursuant to a contract registered with the Addis Ababa Municipality, Fitawrari
Gessesse Makonnen loaned Kegnazmatch Tekiemaiam Metaferia $6,000 on the
strength of a personal guarantee and immovable property provided by Ato Bisrat
Wolde Hanna. to be given in pledge.

The Ioen was to be repaid on Nehasse 26. 1953 EoC. and should the debtor fail
to do so on the date of maturity interest at the rate 9% per annum would ac-rue to

the principal.

On Nehasse 2, 1954 E.C., Ato Woldehanna. present appellant, brought.
.suit against the creditor, Fitawrari Gessesse, preseat respondent, in which the
[ormer alleged that hc had been released pursuant to Art. 1938 of the Civ. C. His
contcntion was that Fita%Tari Gessesse failed to suc his debtor when he. the gua-
rantor, asked him to; cotnsequencly, (he argued) he was released from his guarantee
and requested the return of the title deed. kept by Firawrari Gessesse as pledge.

The High Court, in its decision delivered on Tahs, 30. 1955 E.C., ruled as
follows: "Should the creditor fail to exercise his right within six months timc aS
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of Tahsas 30. 1955 &C, the guarantor shall be rckased," -owever the appeal
chall Ws that rulig. The appellant's contention is that the six months' extension
granted to the creditor, present respondent, within which to sue the debtor is con-
trary to Art 5938 Civ. C.

In his defense, t;r respoodent argued that the guarantor should be considered
as the debtor because he guatanteed the loan with hs land.

To begin with, let us take the contract piecemeal and study its contPns because
the respective rights of the guarantor and creditor should be determined by refe-
rence to the contents of the contract. It reads. "I Kegaazmatch Teklemariam
Metaferia have borrowed $16,000 from Fitawrari Gessesse Makonner, Ato Bisrat
Woldehanna has agreed to guarantee my debt and has allowed me to give his
title deed. certified to be unattached and unencumbered by other obligations and
bearing serial No, 10568 and procured from the Woreda Gizat as pledge- My debt
may be discharged by selling at auction the plot adjacent to those of RI'se Debre
Woldeycse heirs and Ato Wolde Tsadiks heirs and bounded by Woizero Yeshime-
bet Street, and the builfings standing thereon. Should the proceeds from this be
insufficient to meet the debt, the land situate at Entoto bequeathed to me by my
father Dejazmatch Metafeira. may also be sold at auction. Upon the maturity
of the debt 13 months hence, i.e. from Hamwe 26, 1952 E.C. to Nehasse 26. 1953
E.C.. I will pay back the said $16,000 with $600 interest. The $16.000 was handed
over to me in my office. Should I fail to repay the money on the said date a
9% per anMn rate of interest will run on the principal until I pay it back. I will
not raise the defense of limitation of action if I am not asked to pay it back on the
date specified because it will continue to bear interest until such time as I do pay it
back.

"On my part, I. Bisrat Woldehanna have allowed Keguamnatch Metaferia to
give my title deed. bearing serial No. 10568 as pledge for his loan. In case the
debtor fails to discharge his obligation, the creditor Fitawrazi Gessesse, may appro-
priate the proceeds from the sale by auction of the land and buildings depicted
on the deed (mapsY" The creditor, the guarantor and the debtor affixed their
signatures to the document.

As we said earlier, in the event of a dispute between the guarantor and the
creditor, the consequences of the guarantee are to determined by reference to the
contract According to Art. 1731 the provisions of a contract are binding on the
partes as though they were law.

What obligations did the guarantor assume upon the conclusion of the con-
tract? He agreed to let the debtor give his immovable property as pledge and in
case the debt vas not paid off to have the said pledge sold at auction and should
that not suffice, then to have the debtor's land sold.

The contraci is clearly worded and calls for no further conment. Considering
that the guarantor was aware of cvery provision in the contract and signed it
willintly, his obligations must be determined by the whole agreement. or to put it
another way. the contract must be interpreted by relating one provision to the other
as provided by Art. 1736, Civ. C. The contract provides that the guarantor's
property given as pledge, would be sold prior to the debtor's. Moreover, is it not
a general principle of law that property given as pledge he sold before any other
property is sold? Be that as it may, the contract specifically proavides that the
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plcdge should be sold prior to the principal debtor's property- Since the guarantor.
by virtue of his property given as pledge, assumed the obligations of the princiupa
debtor, the creditor may sell the pledge without preferring charges against the
privc'pal debtor. In that case, the guarantor loses his right under ArL 1938
Civ.,C. of demanding that the creditor sue the debtor.,

So far we have limited ourselves to a consideration of the contract between
the creditor and debtor. But what does the law say on this point? At. 1933(1)
Civ. C. reads: -Where the person undertaking the guarantee described himself as
joint guarantor, co-debtor, or used equivalent terms, the creditor may sue him with-
out previously demanding payment from the debtor or realizing his securities."
Subsection (2) of the same adds: "The relevant provisions of this chapter shal
apply to joint guarantee." This Article is pertinent to the contract in question. The
above Article says "where the person undertaking the guacantee described him-self
as co-debtor, the creditor may sue him without previously demanding payment
(or bringing suit against the debtor) or realizing his sccuritics." Even if. in ac-
cordance with subsection (1)\ the guarantor assumcs an obligation whereby he is
to be sued without previously demanding anything from the debtor, it does not
meant that he must sue the debtor. Rather subsection (2) speaks of ther applica-
ble provisions in the same chapter. Th 's could be inferred from the word 'bidest
(not found in English version) in Art. 1933 subsection (2) and the phrase "apart
from the case mentioned in Art. 1934" which imply that the provisions of Art 1933
subsection 42) are only applicable to those cases which do not come within the
purview of subsection ( F of the same article.

S&nce Art. 1933 provides that the creditor may sue the guarantor where the
latter described himself as a co-dicbor, without previously suing the debtor, the
guarator cannot invoke Art. 1938 and demand that the creditor sat the debtor.
Art. 1938 is applicablc only in the absence of a con:ract that falls under Art.
1933(1).

The other argument put forth by the guarantor is that the creditor has imila-
terally extended the date ot payment in r-avour of the debtor. Where both the debtor
and guarantor fail to discharge the debt on the day of maturity and the date of pay-
ment thereby lapses it cannot at all be maintained that the creditor has extended
the date of payment without the consent of the guarantor. Nor will the guarantor
be released as a result. The garantor is released only where the creditor allowed
the debtor time for payment without the guarantor's knowledge. There is no such
thing in this particular case. The contract says explicitly that this debt would be
dischared 13 months later and goes on to say what will happen if the deblor fails
to live up to his obligation, Thus, the time for payment is both fixed and extend-
able. It is left to the diligence and choice of the debtor and guarantor. There
is no valid ground for the allegation that the creditor allowed time for payment
to the debtor without the guamantor's consent,

For Oil the above reasons, the High Court decision is reversed.

Dr. W. Buhagiar, dissenting-

This case arises out of loan agreement entered into on Haimle 26, 1952 ELC_
between the respondent and one Kegnaymatch Teklemariam Metaferia (not a party
in the case) by virtue of which the said Kegnaznatch Teklemariam Metaferia
took on loan from the respondent the sum of ESI6.000: this loan was given with
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the security guarantee of the appellant, Ato Bisrat Woldehauna. who deposited
Title Deed No. 10568 as security for the loan with the respondent. In this instru-
ment the borrower, Kegn. Teklernariam Metaferia declares that, in case he fails to
pay the amount of the loan, the property under the said Title Deed, may be sold
in auction and that any eventual balance may be settled with the proceeds of sale
in auction of the property which he inherited from his father Dej. Metaferia in
Entoto. The said loan was to be repaid in one year and one month, that is from
Hamle 26, 1952 E.C. to Nehassie 26, 1953 E.C., together with interest in the
amount of E$600. Furthemore, it is declared, it the loan is not repaid in time
then the borrower was to pay interest at the rale Of 9%. On his part. the appellant
Ate Bisrat Woldehanna. as guarantor, agreed that Kegn. Teklemariam Metaferia
takes the said loan with the security of Title Deed No. 10568 and that the
respondent, Fit. Gessesse Makennen, may sell the land and the premises thereon
if and when Kegn. Teklemarian Metaferia fails to pay back the loan. Keg.
Teklemariam Metaferia failed to repay the loan in time and the appellant gave
notice to the respondent under Art. 1938 Civ. C. demanding that he sue
the principal debtor, Kegn. Teklemariam Metaferia. withia six weeks for the
enforcemen.t of his rights, The respondent failed to take any action within the six
weeks and the appellant instituted proceedings in the High Court against the
High Court against the respondent claiming that as no action was taken against
the principal debtor for the recovery of the loan within te said period of six weeks,
the respondent should be held to have forfeited his right against the appellant, as
guarantor, and that the respondent should be ordered to return the Title Deed to
him.

In the judgrment. of the High Court it is stated that the advocates of both
parties declared that the plaintiff (appellant) had under the contract of loan, apart
from the mortgage of the land, also undertaken to stand as personal guarantor for
the repayment of the loan and the High Court held that on the basis of such a
personal guarantee the plaintiff (appellant) was entitled under ArL 1938 of the
Civ, C. to demand that the defendant (respondent) sue the borrower, Kegn. Tekle-
mariam, for the enforcement of his right-s In conclusion the High Court then ruled
that if the respondent did not sue the borrower, Kcgn. Teklemariam, within six
weeks from the date of that ruling, for the enforcement of his rights, then the
appellant would be released of his liability as personal guarantor, provided that
any right the defendant may have under a validly created mortgage to him of
the appellant's land shall not be affected for failure to bring such action.

The appellant is now appealing from the said judgment of the High Court
On the ground that the High Court wa.s wrong in law in extending the period of six
weeks laid down in Art. 1938 of the Civ. C. Furthermore it is argued that the
appellant did not create a mortgage in favour of the respondent but that the land
was given only as security to the respond.nt The argument on the part of the
respondent is that by virtue of the instrument of loan the appellant became a joint
guarantor.

Now there are the following matcrs to be considcred in connection with the
agreement of loan, that is:

(a) Whether under the agreement the appellant became a joint guarantor, and
(b) Whether under the agreement the. appellant created a mortagage in favour

of the respondent as security of the dcbL
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According to the Ethiopian Civil Code, unlike some oter Codes, e.g. the New
[taiaa Civil Code, and like the French Civil Code, the guarantor is, in principle,
liable only subsidiarily, unless he undertakes to be liable jointly with the debtor-
This undertaking must be clearly established hn the agreement. Where the guara-
tee is simple, that is the liability subsidiary, then the position of the guarantor is
similar to that of a co-debtor except that he enjoys two advantages which are Po

enjoyable by a co-debtor, that is the benefit of discussion (benefice de discussion)
Art. 1933 Ethiopian Civ. C. and the benefit of division (benefice de division)
- Art. 1951 Ethiopian Civ. C. - where there are more guarantors. Where
the guarantee is joint then the guarantor cannot exercise these two privileges
vis-a-vis the creditor but in all other respects hYs position is identicai to that of a
simple guarantor. This is the effect of Art. 1033 of the Ethiopian Civ. C. which,
after laying down that a creditor may sue a guarantor without previously
demanding payment from the debtor or realising his securities, goes on to Sa-y that
"the relevant provisions of thi Chapter shall apply to joint guarantee," Thus
Art 1938 applies to a joint guarantee.

Now in the present ca.e, the appellant is not, in my opinion, a joint guarantor
but only a simple guarantor. It is true that in the agreement of loan he agreed that
his property evidenced by the tile deed given as security to the lender (respondent)
could be sold in satisfaction of the debt, but this could be done only "if and when"
Lhe borrower failed to satisfy the debt. A joint liability implies that each and every
person liable is bound to the same obligation, and in the present ease the appellant
never undertook any obligation to satisfy the debt when the land givezn as secudity
could be sold in satisfaction of the debt, For these reaons r would hold that the
appellant was a simple guarantor and that he could under Art. 1938 Civ. C.
demand the respondent to -rvv to principal debtor within six weeks for the enforce-
ment of his rights. But even assurn.tg that the appellant was a joint guarantor,
then, for the reasons set out abovL, he could still avail himself of the provisions
of Art. 1938.

Now with regard to the grouud of appeal that the High Court was wrong in
extending the time to six weeks from the date of the judgment within which the
respondent could sue the principal debtor. I would hold that the period of six
weeks is specifically laid down by law and such period is to run from the date
that the guarantor has notified the creditor that he should sue the principal debtor;
the High Court was wrong in extending such period.

\Vith regard to the second point. that is whether under the agreement the
appellant created a mortgage in favour of the respondent. it is, in my view, clear
from the conext of the agreement (which incidentally is entitled Loan Agreement)
that no mortgage was created- what the appellant did was simply to give the title
deed of his land in security for the loan: the giving up of the title deed insured that
the appellant would not be in a position to transfer, burden or otherwise deal with
the land; the agreement does not mention the word "mortgage" but only the word
c"security". But even a-suming for the sake ot argument that a mortgage had been
created, then ir is necessary to make re.ference to the provisions of the Code dealing
with mortgagcs and particularly to Arts. 3090 and 3106 Civ. C. Under Art.
3106, a person who has become a guarantor by mortgaging his immovable to
secure the debt of anoher persn is to be assimilated to the person who acquires
a mortgaged immovable. Under Art, 3090. he who acquires a mortgaged irmir-
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vable may, in his relations to the mortgages, avail himself of The rights vested in
the guarantor by the provisions of the Title of the Civ. C. relating to "Contracts
in General." Now under these provisios various rights are vested in the guarantor,
particularly the rights which have been referred to above, that is the benefit of
discussion and the right of summons to proceed under Art. 1938. Therefore accord-
ing to the above mentioned provisions the appellant, in this case, being by law
assimilated to a person who acquires a mortgaged immovable, could avail him-
self of the said rights.

For the above reasons, I would allow the appeal and quash the judgment of
the High Court and hold that as the respondent failed to take. action to sue the
principal debtor for the enforcement of his rights within six weeks from the date
on which he was demanded to do so by the appellant, the appellant was released
from all his obligations and the. respondent should return to him the title deed
No. 10568 given as security for the loan.
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SUPREME IMPERIAL COURT
Div. 1

BELETE ABERA.SH'S PETITION

Criminal Appeal 216.57

Property Law - ast bwce o Possession - Distinction Between CtviI and Penal
Action - Art, 114 Civ, C. And Art, 650 P.C.

On order from the Imperial Cloat rdefrrin& a pctition from the jadgment of te -Egh
Coun which had reversed the decisions of the Wmda and Awradja Courts deciding that
thcr was a proper criminal action under Art. 651) PC.

Held: Ferlon Dkndssed

(1) There are two types of civil 1CIDnS involving land, poss&S-ory and petitory,
Arts. 1149 and 1206 ('Sv. C.

(2) Deprivation of posstsion is not a nocemazily always a crimi.al actlon.

(3) Criminal proceedings may be successtly fituted for deprivation of po4&osseon
when with the intention to procure a profit or benefit the actor enroaches on or ocuples
privte lands or buildings which is the property of another or. in any other manner infer-
fetes with the propcrty or quiet posession of another.

Miazia. 20, 1958 E.C. (April 2R. 1966 G.C.): Judges: Aftnegus Kitaw Yitateku,
Ato Tadesse Ted Giorgis. Ato Tekle Aregay Wolde Tekle: The Supreme Im-
perial Court was ordered to consider this case pursuant to the petition submitted
to the Imlperial Chilot by Imet Aberash challenging the High Court's ruling.

This case involves interference with possrs Lion. We have studied the, file and
we fail to see why a criminal action rathir than a civil action was instituted.
We have deemed it necessary to give a detailed decision in order to elucidate the
matter.

Two types of civil actions involving land can be instituted.

In one, the plaintiff contends that he rather than the person in possession is
the owner. He institutes an action to have his ownership declared by the court
and to have the person in possession evicted.

In the other, the land either was once in the plaintiff's possession by virtue
of ownership but was taken from him, or is still in his possession, but his possession
is being interfered with. He seeks to have the land restored to his possession or
to bring an end to the interference. This is the situation provided for in Art. 1149
Civ. C. which reads:

(1) The possessor or holder who is deprived of his possession or whose pos-
session is interfered with may require the restoration of the thing or the
cessation of the interfemnce and claim compensation for damages.
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121 The acion shall be barred if it is not brought within one year from the
day of the usurpation or interference.

.3) The court shall order the restoration of the thing or the cessation of the
interference unless the defendant can prove forthwith and conclusively the
existence of a righL in his favour justifying his conduct.

It is an accepted principle that a person who claims the ownership of a piece
of land and is deprived of the land in his possession or whose peaceful posses-
sion is interfered with may bring a civil action based on At. 1149 Civ. C. to obtain
a cessation of the jntcr~rencc or resLoration of his land.

Where a person institutes this type of possessory action and alleges that he
vwas deprived of his possession, it is wrong to order that the value of the land be
estimated, and that court fees be ordered according to this estimate. The case
then, cannot be transferred to any other court on the bas4 of material jurisdiction.

Since this case was a possessory action and not a petitory action, the value
of the land can not be estimated; but since the plaintiff becomes responsitle for
the payment of court fees, the court fee assessed must represent a reasonable figure
set at a parLicular dollar level by the court- Then in accordance with Art. 18* of
the Civ. Pro. C. of 1965, an action may be brought in the Awradja Court to liti-
gate the question of possession, but not ownership,

If the law had not determined that such urgent actions be brought in the
Awradja Court. it would have been much more efficient to institute these types of
action in the nearest Woreda Court-

Since the proposc of a possessory action is to rcstore possession to the rightful
possessor, the Unsuccessful pary in a possessory action may still make a claim on
the basis of ownership, unless, of course, he is barred by prescription.

People always bring criminal actions to have zomcthing restored because they
mistakenly believe that a civil action may not be brought for this purpose. Yet
possessory actions have always been traditional in our system and since this is
now incroporated in our Civ. C. an action brought under the Penal Code may,
often be dismissed on the ground that the accused has no intention to commit
a criminal offence. In fact such decisions are made so often that anyone who
brings a criminal action regarding possession of land will have merely wasted his
time.

That is not to say that a person who is deprived of possession of his land may
not, upon making a complaint have a crimina] action instituted; but it may be
instituted only if the requirements of Art. 650 Pen. C_ are met. The said article
provides as follows:

I. "Whosoever unlawfully, with intent to procure a profit or a benefit.

(a) encroaches on or occupies public or private land or buildings, the property
of another, or

ArM 18 - Claim which cannot be expressed in money.
Without prejudce to the provisions of Art. 15 (2) and (3), where the subject matter of
a suit cannot be expressd in money, such suit shall be t-ied by the Awradja Guent
Court having local jurisdictim
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(b) in any other manner, interferes with the property or quiet possession of
another is punishable, upon complaint, with fine or simple imprisonment."

As indicated in Art. 650 Pen. C a criminal action may be brought against
a person occupying sone piece of land only where he. unlawfully and with inteot
to enrich himself with another person's property, encroaches on or occupies the
latter's land.

But if the person in possession can produce some prima facie evidence to
establisb his right, he cannot be considered criminal unless he took possession of
the land well aware that it belonged to another person and with the inlent to help
himself to another person's property.

As provided in Pen. C Art. 58, a person commits an offence when he -com-
mits an unlawful act with full knowledge and intent And as provided in Pen. C.
Arc, 650. a person comnnits an offence whcn he encroaches on auotherfs land,
knowing that he. has no right over it, but that it belongs to another, and intending
to benefit from the other person's property, It such .s not the case only a ciVIl
action and not a criminal action can be brought for the restoration oD a thing,

Where it is a civil action Art. 1149(3) provides that 'Lhe court shall order the
restoration of the thing or the cessation of the interferenc untless the defendant
can prove forthwith and conclusiveIy the existence of a right in his favour justifying
his condtut," in which case the plaintiff does not have much of a burden of proof.
Where plaintiff proves that he paid the land tax for a. year or a number of years
before the institution of the suit and that he exploited it in his capacity as an owner,
the law directs the judge to order the defendant to restore the land to the plaintiff
unless the former can prove forthwith and conclusively the right on which be
based his occupation. As these am- urgent matters, judges must dispose of them
without delay.

Arts. 650, 651 and 656 Pen. C. were cited as Lhe provisions pertinent to the
case. Aside from the fact that no proof was proffered in support of Arts. 651 and
656, it was the public prosecutor who ought to have appealed, but as he failed to
do so. the case must be considered in light of Art. 650 under which a private pro.
secutor may conduct his own case.

Did the defendant. Bitadeg Agegnehu, unlawlu]Jy and with intern to obtain
a profit (benefit) from another peron's property, commit an offence?

The plaintiff and defendant are neighbours and the boundaries of their plots
of land are Continuous. It is alleged that the defendant encroached on about two
metres of the plaintiff's land and constructed a building. This allegation is denied
by the former.

No evidence has been brought forth tO provCe that the defendant trespassed into
the plaintiffs enclosure and constructed a building thereon. The plaintiff wanted
to put a fence along the boundary of her land but the defendant was opposed to it.
That was bi 1953 EC and no fence was constructed until 1957 E.C. at which
time the plaintiff put up the fence which the defendant allegoly shortly afterwards
pulled down. Moreover. the plaintiff alleged the defendant built a house within
his land. No eyidence was proffered to show that the defendant pulled down the
fence nor has it been explained why the plaintiff put a fence along the disputed
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piece of land. Besides, it is not known in whose possession the plot wheron the
building was contsructed is at present. The plaintiff has not established conclusively
in whose possession the plot that was allegedly encroached upon is, in addition,
the defence witnesses have testified in the defendant's favour.

Therefore one cannot penalize the defendant on the ground that she, unlaw-
fully and with intcnt to benefit from another's property, usurped the lattex's
holding.

Therefore the Woreda and Awradja Courts' decisions ame reversed. and. the
petitiot is dismissed because the High Court's ruling was not in conformity with
the law-

This crinimal action does not bar any subsequemt civil action.
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SUPREME IMPERIAL COURT

Div. IA

HAILU BAGDASARIAN v. ALMAZ AMBAYE

Civil Appeal 251/57

ALMAZ AMBAYE v. HAILU BAGDASARIAN

Civil Appeal 268/57

Successions - Form of Will - Joint Wills - Art S8 Civ, C.

Contractual Obligations - Spvcial Contracts - Donations - Donation Mortis Causa
- Art, 2428 Civ. C.

On app al firom a jsdgmcnt of the Hi&b Court granting to the surviving spocwse the Pro-
pcrty of the docascd on the basis of a prnwrlon in their contract of marriage.

He-: Appeal allowed.

(1) If several persons make their will by one and the same instrumcnt such instrument
shall b of no effect

(2) A clause of a contract made on the occasion of of mn nage without any reference
to its application at death shall be valid.

(3) A donadon of a concract whecrby the door gives some of his property or assumes
an obligation with the intcntion of gratifving the deocc.

(4) A donation causa mortis is a donation to be carried into effect on the death of
the doior arid is subject to provisions regarding wills.

Megabit 1N, 1958 E.C. (March 26, 1966 G.C.); Judges: Afenegus Kitaw
Yitateku, Ato Tadesse Tekie Giorgis, Ato Tekle Aregay Wolde Tekie: The High
Court gave a judgment to Tekempt 30, 1957 E.C. (October 9, 1964 G,C.) in the
case of Ato Hailu Bagdasarian v. Woiz. Almaz Ambaye file No. 132/57. Both
parties have appealcd against that judgment and filed petitions as appeal
Nost 251-57 and 269/57.

The judgment has been rendered after both appeals have been jointly heard.

Woiz Almaz and Ato Hailu have both contended that each is entitled to the
property of Armanak Bagdasarian, the deceased.

Woiz. Almaz claims that her husband, the deceased. had given her his property
by virtue of a contract which they made while he was alive, in consideration for
the help she had extended him throughout the period of his illness; that the dana.
don in the form of a contract of marriage had been signed in the presence of the
autlhority of the Municipality of Addis Ababa and witnesses, and had been con-
firmed by the state authority; and that on the basis of this contract, she was
entiled to the property of the deceased.
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Ate Hailu Bagdasarian contends on the ground that Armenak the deceased,
was his brother. that he had no children, that he acquired the property from their
father and mother, that Art. 844 of the Civ. C states that if a deceased has no will
his close relatives inherit his property. that the deceased had no will and that he.
his brother, is entitled to inherit his property. Ia addition, it is a violation of
Arts, 2428 and 858 of the Civ. C. for a legator and a legate to sign the same
document.

Woiz. Almaz Ambaye and Ato A-manak Bagdasarian were husband and
wife. They entered into the contract of marriage on Guenbot 18, 1954 E.C. in the
presence of the census-taker of the Municipality of Addis Ababa.

They expressed in this contract of marriage that they had lived as man and
wife for the previous nine years in accordance with a customary contract of
marriage.

The contract made at this time with regard to property reads:

"Though Woiz. Almaz and I married nine years ago. and though we lived
together for a long time. since her character and the assistance she offered me
testify that she is reliable and praiseworthy, this coitrac which includes the
the details of my properly has been made in order to legalize the contract of
marriage and register it with the Municipality. I will give the details of my pro-
perty within Addis Ababa and other towns:

(i) the land and two large buildings and four apartments under lease, simated
on the Haile Sellassie I Avenue.

(2) the land and a large one-story building and a large house under lease,
situated on the Atse Tewodiros Street,

131 the land and two large houses under least on the Woiz. Wolete-Yohaunes
Street-

(4) the six thousand square metres of land ia Guile. with income,

(5) my privately-owned brick factory and tannery,

(6) a large villa situated on the above mentioned land, (4).

,7) 1300 square metres of land in Adarna. upon which is found a grist mill
and seven consecutive shops, in addition, 6,000 square meters of undeveloped land.

(8) my two pieces of land within the town of Woliso (Ghion) which amount
to 3,000 square metres of land and four shops under lease, and anything else that
may be acquired through suits and anything unwritten in this document owing to
forgetfulness-all my property, whether building or land, without reserving any.
thing for myself shall be equally shared w[th her; this has been done o my own
accord.

(9) all the property which I have listed above is my own private property
consisting of that which was divided between myself and my brothers and that
which I inherited from Monsieur Yaiqob, my father.

Though Woiz. Almaz has not borne a child for me, if she. God willing, will
bear a child in the future, when one of us dies, half the property of the deceased
shall be inherited by the child already born or by him who may be born later.
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When both of us die, the same child shall be the universal legate.
If. before a child is born, one of us dies, the survivor shall be the universal

legatee."

Ato Armanak. prt deceased his wife, Woiz. Almaz, without a child having
been conceived.

After the death of At Armanak a suit was instituted in the High Court
between Woiz. Almaz Ambaye, his wife. and Ata Haiu Bagdasarian. his brother.

Since this court has already given a ruling under file No. 653/56 on appeal.
with regard to the contention made by Ato Haiu Bagdasarian for the invalidation
of the contract emetered into by Ato Armanak Bagdasarian and his wife, Woiz.
Almaz in the presence of the state official, we will not hesitate to consider it

After the case was remanded and heard by the High Court in accordance with
the ruling given under file No. 653156. on Tekemt 30, 1957 EC, the High Court
gave a decision, on the basis of the contract entered into by the husband and the
wife, against which the present appeal is made. The judgment of the Supreme
Imperial Court is based on close examination of the legal issue raised with respect
to the contract made between the husband and the wife,

The legal argument of the advocate of Ate Hailu Bagdasarian is based
on Arts. 844, 947, 650, 651, 850 and 2428 of the Civ. C.

Art. 844 refering to "intestate succession," and An. 947 to "liquidator of
succession?" are not relevant to this case. Also. as Art. 650 states that "It may be
agreed in the contract of marriage that one of the spouses shal] administer the pro-
perty'" and as Art. 651 provides that "One of the spouses may freely entrust to
his spouse the administration of his property or some of his personnal propperty:'
they are not relevant to the legal arguments presented.

Art. 858 Civ. C. states that "Where several persons make their will by one
and the same instrument, such instrument shall be of no effect."

Art. 2428 Civ. C. "donation mortis causa,' states that "A donation be carried
into effect on the death of the donor shall be subject to the provisions regarding
wills."

The appellant has referred to these provisions on the ground that the contract
made by Ate Armanak Bagdasarian and his wife was to be effective on death.
He contends that the contract was void since Art. 2428 provides that the provisions
relating to wills apply to such a contract, and Art. 858 states that "Where several
persons make their will by one and the same instrument, such instrument shall be
of no effect."

The case is not confined within these provisions only. It is necessary to
refer to Arts. 683-689, which relate to the liquidation of pecuniary relations between
spouses in case of death of one or the spouses. Art- 689, in particular, which is
most relevant to the present cast-

After discussing the retaking of personal property under Art. 684, and the
withdrawal before-hand of common property uider Art. 686. the Civil Code under
Art- 689 states, with regard to pecaniary relations, in case of the death of one of
the spouses, that "'Without prejudice to the provisions of the preceding articles
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and unless otherwise provided in the contract of marriage or in contract validly
concluded between the spouses. common property shall be divided equally between
spouses."

Therefore, according to Ar 689 spouses may, in their contract of marriage or
i. another written contract concluded later make provisions contrary to the
custom that spouses married under a valid marriage must divide their common
property equally.

The spouses have concluded such a contract. This contract is a contract of
donation made while alive. In this contract at the time of marriage, Ato Armanak
Bagdasarian has donated to Woiz. Almaz, his wife, half of his private property.

Is the contract of donation discussed under Art. 2428 Civ. C. a donation
concluded on account of death?

In the contract of donation made at the time of tho marriage no words appear
which slate that the donation was madc on account of death or that it was to be
effective after death.

AML 2427 Civ. C., defining donation, states that "A dooation is a contract
whereby a person, the donor, gives some of his property or assumes an obligation
with the intention of gratifying another person. the donee.""

The contract of donation made by Ato Anmanak Bagdasarian was a contract
by whch he gave to the donee some of his property. There are no words which
su-ge.t that the donation of the property to Woiz. Aimz would be effective upon
his death,

It is true that Lhe contract of donation made on account of death by the
spouses to each other, was part of the conrtact of donation made at the time of
the marriage. Ato Armanak gave property to Woiz. Almaz to be exclusively hers,
reserved property for him-sclf and determined to whom the property should be
hequcathed if one of the spouscs dics. Only the part which was intended to be
effective after death should be considered in the light of Arts. 2428 and 358 of
the Civ, C. since it was only this part of the donation that was made on account
of death.

But there is no reason to invalidate the contract in which Ato Armanak
Bagdasarian donated half of his property in the contract at the time of the mar-
riage.

The contract clearly indicates that it was a contract of donation which was to
be effective not after death, but in which the donor immediately relinquished his
property to the donee-

Even if we sy that the spouseb have an equal claim 'to the total property of
Ato Armanak Bagdasarian, since Ato Armanak Bagdasarian donated half of his
property to Woiz. Almaz, his wife. by the contract enacted at the time of their
nmarriage, half of the property. which Ato Arnanak Bagdasarian donated to his
wife, is justified as the share of Woiz. Almaz on the basis of Art. 689 Civ. C.
It would not be considered under the provisions regarding wills on the basis of
Ar. 2428.
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Thus, if half of the property belongs to Ato Armanak Bagdasarian and the
other to Woiz. Alma, the part which states that the survivor would inherit if one
of the spouses died would be governed by the provision of Art. 858 concerning
wills, since this is in the form of a will according to Art, 2428.

This mcancis that Art. 858 which states that "Whcre several persons make their
will by one and thue vame instrument, such instrument shall be of no effect" would
govcrn it.

It iS only tho part of the marriage which is of no effect; the part of the
marriage which is of no effect; the part of the contract which is not construed
as a will is valid on the basis of Art- 1813 Civ. C.*

We have allowed the appeal of Woiz. Almaz stating the imporpriety of the
High Court's decision, which ordered Ate Hailu Bagdasarian to file a new suit
when he alleged that the share or his mother was included in the property on
which Ate Armanak contracted. The ground of this detision was that nothing
prevent% Ato Armarak ftom giving his property to his wife whether he received
it fron' his father or mother. Ato Aimanak and Ate Hailu, the appellant, have
the samc father and mother; therefore Ato Halu should not have contended that
properly donated by Ato Armanak is his mother's. We have revrsed the order
of the High Court since it was based on no ground.

Secondly. WoiL. Almaz has appealed on the ground that Ato Haflu Bagdasa-
rian must bear the experses made for the administration of the estate. Since both
are winning and losing parties according to the judgment of this court, both parties
must bear the expenses equally.

For all these reasons, we have decided that Woiz. Ahnaz Ambaye is owner
of half the property mentioned in the contract agreed upon by Ate Armank
Bagdasarian and Woiz. Almaz Ambaye.

But as for the property which Ato Armanak Bagdasarian reserved for himself,
we have decided that the proper relatives should inherit that half of the property.
The z e.rcnt made by the spouses was a will, and therefore of no effect: the
propCrLy J s transfcrable to the heir. the appellant: and it should not be transferred
to Woiz. Alnaz Ambaye.

Both parties shall beat equally the expenses of the administration of the estate
and both parties shall equally bear the court fees. This judgment has been render-
ed on Megabit 13. 1958 E.C. in the presence of both partries.

* Art 1813 - Parta Invalidation.
Where part of the contract is vitiated only that put shall be invaidated ntles awh
invalidation affect the essence of the c Jtrect
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SUPREME IMPERIAL COURT

Div. 1A

TEWABECH INQUOSELASSIE ET AL v WADAJO-.MER

Civil Appeal No. 964/57 E.C

con ,actua! obligeion -Special rerms-Earnest--Effect of nonpevfonanc 01 ceatnt--
speritj:c performance-Sale of imn vovabl-m 1885 Civ,. C.. An. 33 Fetha Negast.

On appeal from a High Court judgnmcet gr2nting specific performance of sale of an im-
movable, where earnest was paid upon the conclusion of the contract.

Bald: Judgment rcvcrsocd
I- A pcrsan who receives earnest upon entering into a contract bas a igtt to canceT

Lhc CdntLrat upon repayment of double the amount rcccive. Art. 18M5(2) Civ. C.
2. WherC earnaSt is paid upon enteing into a ¢ctract for thy sale of ARa intmovable,

spccifIc pc-rformance cannot be grantcd where one of the parties rcfusers to pcrform his
obligatioas; the court may only order the dcfauldlng party to repay double tb ea rnest
rreceived '

3. A person mho sells an iimovblc ovr ,hith he dOes Dot have a right of dspowliaoc
does not have a right to cancel the contract of sale on that round

Hamde 10, 1957 E.C. (July 17. 1965 G.C.); Justices: Afenegus Kitaw Yitateku,
Balambaras Tessemma Wonderneneb. Ato Taddesse Tade Ciorgis: in his state-
ment of claim Ato Wodajo alleged that Woz. Tewabech had agreed to sell him a
plot of land covering 800 square meters for $16,000. Accordingly, she received
53.000 earnest and agreed to transfer the ownership, of the land to him when he
paid her the balance. Some time later she sent him a note to the effect that she
had changed her mind and would not sell him the land.

On the basis of those facts, he requested the High Court to order Woz. Tew-
abech to carry out her obligation under the contract, or, if that proved impossible
for some reason or other, to order her to repay him double the amount he had
given her as earnesL Later on he anendcd his claim and asked for the transfer
of the land-

Woz. Tewabech admitted that she had entered the contract but requested the
court to cancel it since her husband was opposd to it and had even threatened
to divorce her if the land was sold. Her husband, Fiawrari Lemma, argued that
liW wife could not enter any contract concerning the land without consulting him
because they had acquired it after thcer marriage and owned it jointly. And in the
event that it was oftered for sale, he contended that he had the right of recovery.

For the purposes of Lhis casw we need not determine whether this particular
piece of land is the appellants' common property, nor need we go into the question
of a wife's right to enter a contract concerning common property or the spouses'
right to recovery.

See also Arts. 1776 and 2N92 Civ. C., which ofdinarily allow spccitfl performance of a
contrxt for the sale of an immovable.
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The sole issue is whether the first appellant received earnest from the present
respondenL It is clear from the words, -I have paid WoL. Tewabech $3,000
earnesL.. 2' in the contract concluded on Yekatit 29, 1956 E.C. that she did receive
earnest.

The respondent's amended pleading, wherein he demanded specific perform-
ance. cannot affect the provisions of the Civil Code on earnest and its conse-
quences. Article 33 of the Fetha Negast runs as follows: "The fact that the seller
received earnest from the buyer leads to the consummation of the sale. The seller
shall keep the earnest if the buyer resinds the contract, but if the seller rescinds it.
he must pay the buyer double the amount he received."

This article was the source of our customary law and has been in use for
a long time, and is similar to Article 1885 of the Civil Code. It provides that
'Unless otherwise agreed, the party who has given earnest may cancel the -ontract
subject to forfeiture of the earnest given by him." ( lS85(l))-

"'Unless otherwise agreed the party who has rece; ved earnest may cancel the
contract subject to repayment of double thbe amount received by him."t (1885(2)).

in the present case there, was no special agrecmcnr regarding the cancellation
of the contract by any one of the parties.

WoL. Tewabech contends that the payment of earnest was nothing rore than
one of the terms of the contract and that cancelling the contract should not entail
the repayment, of double the amount she received. Though she may call it that.
she has failed to bring forth any legal argument why the provisions on earnest
should not be observed.

Ato Wodajos request for specific performance is dismissed because it conflicts
with the provisions on earnest Similarly. Woz. TewabecWs request for the can-
cellation of the contract on the repayment of the amount she received is dismissed
as groundless.

Therefore, the High Court decision is hereby reversed and we order Woi_
Tewabech to repay Ato Wodajo double the amount she received i.e., $6000.

The parties shall share the court costs and registration fees. otherwise they
shall bear their own ccsts_
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SUPREMIE IMPERIAL COURT
Div. 1

SHEWAN GIZAW INGIDA WORO. v. NIGATU YIMER

Civil Appeal No. 1359'57 EC.

I oPenns - -Teklil" Marriage - "Kuirban" Marriage - Diisolution of Marriage
- Ars. 623(2), 571 Cliv. C.

Ecclesistical Law - Dissolution of Religious Madage - Jurisdiction of Ecclesiastical
Counci - DEC. N?. 2 011943.

On appeal from a judgment of the High Couri deciding by majority that a petition fot
divoec in the case of a religious marriage should be submitted to the religious authodif.ic
(EecWsisLical Council).

Held; D:cision affirmed

(1) A valid "tcklil" marriage cannot be dissolved by the provisions of the Civil Code.

(21 Petitions for divorce by a person who has entered into a religiotis marriage must
be referred to the roligious authorides.

(3) Religiou authorities have jurisdictio L)ver their congregations oY the dsso&ution
of marriage, inter alia,

Megabit 12, 1958 E.C. (March 21, 1966 G.Cj; Judges: Vice Afenegus Tibebu
Beycne, Ato Wolde Hanna Gebre Kidan, Blatta Demissie Work Ageguehu:
Waizaro Shewan Gizaw Igida Worq, the appellant, filed as the original plaintiff,
a suit the High Court. on the ground that she and the respondent had children and
accumulated great wealth during the twenty-six years in which they lived as man
and wife. but that divorce should be granted her since they could not live together
peaceably; that their property should be partioned between them; and that in
particular she should be delivered her own private property brought into the
marriage.

Ato Nigar Yimcr, the respondent, and original defendant argued that divorce
should not be granted to them since their relationship as spouses was consolidated
through Holy Communion, that the question if the divorce should be referred to
the Ecclesiastical Council as the partition of property could not be raised before
the. issue of divorce was resolved.

The plaintiff alleged that their marriage was performed according to the
custom of the country. The defendant, however. stated that he could prove their
marriage was performed through Holy Communion as they partook of the Lord's
Supper through the family council, As a result the case was referred to the family
council, The family council returned it to the High Court stating that the issue of
the Holy Communion should be resolved by the court; the argument was thus
resumed- The defendant called three priests who witnessed that hbe and the
plaintiff partook of the Lord's Supper. One of the three was the confessor of the
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iefendan . They confirmed the date and place; Tekemt 1939 E.C. in St. George's
Church of Menagesha. The spouses were blessed by Memhre Yirgu. their con-
fessor; that they the spouses. i.e. plaintiff and defendamL partook of the Lord's
SLpper by their joint agreemenc, and that they invited the clergyman officiating
3t the sacrament of the Lord's Supper to lunch with them. In addition, one of the
wtnesses, who alleged that he was the archdeacon at that time, testified that,
when the husband expressed their desire to partake of the Lord's Supper, he told
him Lhat his wife should be present and express her desire; that she was present
and expressed her willingness; that he ordered the priests to hold a mass and that
they then partook of the Lord's Supper.

Since the p]aindff did not raiste a defence on the issue of the Lord's Supper,
dic High Court, a the court of original jurisd'tion, ordered by majority that the
Church authorities should resolve the issue of divorce.

The minority, however, not basing its opinion on the law but on the testimony
of the witnesses concerning the Holy Communion and the taking of the Lord's
Supper. suggested that the matter be referred to the family council.

Now that we have briefly explained the circumstances surrounding the dispute,
before discussing the law we will consider the testimony of both parties witnesses'
with reference to the holy communion.

As the defendant's witnesss testified both contesting parties partook of the
Lord'-, Supper- Since the witnesses are religious fathers who officiated over the
mass and the giving of the sacrament of the Lord's Supper. there exists no valid
reason for non acceptance of the testimony.

On the contrary, since the plaintiff did not rebut it, we have accepted the
words of rhe witnesses as to th fulfillment of the sacrament of the Lord's Supper.

At this juncture we would like to analyze the relationship betweea a "teklil"
marriage (church marriage) and the partaking of the Lord's Supper.

Though "teklll" marriage is the cornestone for the coventant of a. religious
marriage, the perfection of the covenant is the partaking of the Lord's Supper.
However, since "tekli" marriage applies only to virgins, and not to persons who
have had sexual relationship. When all who have been married under eustomary
law wh.ch is not within the scope of holy communion, partake of the Lord's
Supper after rcpcn tance and the remission of sin, there can be no doubt that they
have fulfilled spiritual mariage and complied with rvligious practic and laws.

Tide Xii. of the Fetha Negast reads: ... D , I',-1 ,9 a N1l

Ifi ' au -t shPA a-g , -W1 n t IZAP : a fhql A ti ".-A M' A 1-p
ItLMM ' M .w-,3. hl-I flh3-" • .,-JOfI C l O1 . : WAf : op: mq+I'q i

aO9T'1tAAA :N41rIffz A + fl.:wJiA,?!fW17f+.! 6TO 6fMA s0" 9
The translation is "He who, without being prepared or without having an

understanding, partakes of the Lorc~s Supper has sinned against His flesh and
blood. Therefore, any person must examine and prepare himself. Then let him
partake of the flesh and blood of the Lord." Thus, we observe that there is no
difference between the "teklil" marriage and the religious marriage performed
through holy communion.

* The original G' z is contained in this version of the judgment as it is a translation from
a judgment originally written in Amharic Mkh also contained these G'eez portions.
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If it has been confirmed that the sacrament of the Lord's Supper had been
fulfilled and if there is no difference between the "teklil" marriage and the fuTfill-
ment of the sacrament of the Lord's Supper, which the spouses did, having con-
cluded the explanation at this point with regard to this issue, we will now tnm to
the legal is$ue. Up to the time in which the new Civil Code was issue&, it is well-
known that in Ethiopia, whether on secular or religious matters, it was the law-
book known the Fetha Negast which had been applied for many centuries as the
major sourCe of law.

The Fetha Negasy is also a source and foundation of the Civil Code. In the
Proclamation promulgating the Civil Code. His Imperial Majety has confirmed
the fact that even today it retains its past glory arid position. In the introduction to
the Negarit Gazexa. No. 2 of 1960 which approved the Civil Code, He stated that
"ha preparing the Civil Code, the Codification Commission convened by Us and
whose work We have directed has constantly borne in mind the spcial require-
ments of Our Empire and of Our beloved subjects and has ben inspired in its
labour's by the genius of Ethiopian legal traditions and institutions as revealed
by the ancient and venerable Fet/a Negast. It is known that the Fetha Neogas: is
the one in which are dogmatized, in particular, the practices and meditations
(qenona) of the Ethiopian Orthodox faith, which is the state religion, and which
is, and will be, the ecclesiastical law. Since it is fundamental law compiled by 318
scholars from the Old and the New Testaments and scholarly writings, there can
be no doubt as to its being a permanent and sacred law in the past, for the present
and in the future.

The reasoning behind our discussion of the Felha Negust is because we believe
that to go to the original source may help clear up the matter in order to
explain the jurisdiction of the Ethiopian Church over spouses who are united by
an ecelesisatical marriage or who have under gone the sacrament of the Lord's
Supper.

As can be seen from the practice observed up to the invasion by the enemy.
it is known that the Church had a share in exercising jurisdiction not only over
spiritual but also over temporal spheres: that scholars were present in courts and
pinpointed the references of the FeTha Negyas; that they read and interpreted the
principles of the Fetha Negast according to the types of causes; that they were the
engineers and executors of judgments; that in addition they heard temporal cases
including purely criminal cases committed within the confinement of parishes
where the Christian faith was propagated. Even today, though not to the extent
as in the past, monasteries still retain jurisdiction.

This is not based on custom but on the law of the venerable Fetha Negast
cited above. For more explanation, concerning the power of judges the following
passage appears in title XLIII, chapter I.:

MA-0-Al'-,h -hh I IL+, N V)'7 -h4.., t A :

AM*I- Ihow-1 -if Y"+flH. F 'MtP3+ : lflN f I"
htll') iOdu Ifl *Ifl ' fl4 3 aVt"7 3JAX P
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Its literal (netela) and hidden (zeaibe) meaning is: "It is the high priest who
-has the right to render jstie; he is the archbishop or the bishop; or he is the
representative authorized and trained by priests who have the right to be judges
so that he may be able to render justice to everyone in "chilot."1 The office of the
judge is a fundamental one originating from ancient times. He who becomes a
judge must be from the educated (priestly) class, not from other classes?

We have made the citation brief in order not to lengthen the matten but in
the title cited is contained a basic and clear explanation at Ignth.

Thus, it is not difficult to ascertain and understand the fact that the church
has jurisdiction over ecclesiastical marriages. Based on the traditional law, Art. 1)
of Decree No. 2 of 1-943, which establishes the administrative regulations of the
Church, it stated as follows: The Church has a private jurisdiction over the coagre-
gation under which is can deal with the member by way of confession and inflict
penalies. Also it has power over the clergy who are members of its household, to
keep peace by spiritual monitions. But in the matter of civil (temporal) jurisdiction.
the judges appointed by the government shall guard and maintain order. The
Ecclesiastical Council may propose men who are capable of (temporal) civil juris-
diction, but they shall be appointed by the Emperor." If we give an extensive
interpretation to the general wording that, "The Church has a private jurisdiction
over the congregation under which it can deal with the members by way of con-
fession and inflict penalties," is there any reason to exclude ecclesiastical marriages
from this? If we regard it as secular matter, what interpretation can we give to
the statement that "The Ecclesiastical Council may propose men who are capable
of (temporal) civil jurisdiction, but they shall be appointed by the Emperor?"
And for what office does it propose them?

If we examine it closely, we are aware of the fact that it is not only priests
and deacons who serve the Church, but also administrators and members of the
Ecclesiastical Council appointed by the Emperor. Similarly. ther are persons who
exercise temporal jurisdiction as administrators and judges in monasteries and
great churches.

Since this fact has been established through the right procedure based on the
law. it can help us to realize that the Church still retains its spiritual jurisdiction.
Even if we examine other views, there can be no doabt that it is a paradox to
state that the family arbitrators should dissolve the eternal, religious marriags
performed by religious authorities, who are the followers of the Apostles to whom
the divine power was granted that "All that you bind on earth shall be botod in
heaven."

If we take another example amd look at it from a different angle, we have
a decree by which His Imperial Majesty, Haile Sellassie I, whose fundamental
principle it is to confer honor and freedom upon different religions, empowering
the Qadi Council to hear when disputes arise concerning marriage and divorce.
succession and all the like among his subjects who adhere to the Muslim faith.
We have no other view except to say that the same rights given in this decree are
granted to the Ethiopian Church.

We have gone into the matter to this extent in order to clear up any mis-
understandings. for similar cases which will more than likely arise in the future.
We will now consider Art. 623 (2) of the new Civil Cod which states that "The
annulment of a religious marriage ordered by the religious authorities shall only
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constitute a serious ground for divorc- "c In ArL 671(3) ii is stated that "There is
also a serious cause of divorce when a marriage contracted aocording to the
formalities of a religion has been declared null by the religious authorities." Thus.
if it is felt that the case should not be referred to religious authorities, what will be
the effect of the forceful words. "'when a marriage contracted according to the
formilities of a religion has been declared null by the rligious authorities'?" The
coniention submitted on the part of the opposite party, Art. 662(I) and (21 in
chapter VI, states the correctness of different marriage ceremonies and the impos-
sibility of forming a different view with regard to the disolution of marriages.

This indicates the consequences of the dissolution of marriage. In reality.
since a difference in marriage ceremonies has no effect on the partition of property
or on other conditions after marriage has been definitely dissolved, the contention
that a case involving divorce of a religious marriage should not be referrcd to
religious authorities is not a satisfactory one. Otherwise, the condition for the
dissolution of a marriage performed under a religious ceremony would not have
• been provided for in the cited chapter, under Art. 671. Besides, as has already been
stated, if there were no differences between the marriages., and if the new Civil
Cock laid down a general principle, persons who adhere to the Muslim faith would
not go to, and argue before, the Sharia Court.

For all these reasons, whet-her according to the law or according to the judg-
ment of conscience, since it is proper and legal for divorce of religious marriages
to be resolved by religious authorities, having affirmed the order given by the
majority-opinion of the High Court. we have dismissed the appeal, Each shall
bear their respective expenses. Let a copy of the decision be sent to the High
Court so that it may know that its decision has been affirmed and execute it in
accordance with the decision. This decision has been delivered by majority.
One of the judges has dissented.

Vice Afenegus Tibebu Beyenc, dissenting: L the preiding justice. have
dissented from fth majority opinion given by the second and third justices in this
case; my opinion is as follows:

The appellant instituted suit in the High Court under file No. 207/56 on the
ground that she and the respondent lived as spouses for twenty-six years; that
chilren had been born of the union; that they accumulated great wealth: but that,
since he wronged her, they should be divorced and that their property should bc
partitioned between them,

The respondent in his statemcnt of defenes, conteaded that, since their
marriage was performed under the sacrament, it could not be dissolved unless it
was so decided by religious authorities on the basis of Art. 67 1 Civ. C. that the
issue of the partition of property did not arise unless there was a divorce: and
that, if she wished, she could sue him before the Ecclesiastical Council.

The plaintiff, however, alleged that their marriage had been performed accord-
ing to the custom of the country, and not under the sacrament. Since she denied
that they partook of the Lord's Supper. the defendant called three wituesses who
gave testimony that the couple had actually partaken.

One of the witnesses w! the confessor of the defendant, and the other two
were priests in SL Georgc% Church of Menagesha. They testified that they held
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a mass and performed the sacrament of the Lord's Supper for the appellant and the
respondent,

The plaintiff alleged that, although the defendant called witnesses who gave
their testimony about the sacrament, the case should be heard by the family arbi-
trators siace. according to the provision of Art. 662 Civ. C. which discusses the
dssolution of marriages, there is no distinction between the dissolution of different
types of marriages; that she the plaintiff, had no other defense and that a decision
should be given in her favor. The defendan, however, contended that the Eccle-
siaslical Coutnil should hear the case on the basis of the law be cited.

In its majority opinion the court ordered that they should refer the matter to
h-hurch authorities and argue on the dissolution or validity of their marriage on the

ground that, according to Art. 662 Civ. C. the dissolution of marriages and its
consequences are uniform; that local elders may not order the dissolution of mar-
riages concluded under the sacrament; that, on the basis of its examination
Art. 671 Civ. C. says a religious marriage may be dissolved only if it. is declared
invalid by religious authorities, and that the circumstances surrounding the
dissolution of marriages may be reviewed only by religions authorities.

The minority opinion, however, was delivered on the ground that the testimony
itself given concerning the sacrament was inadequate, not on the ground that the
parties should not refer the case to church authorities.

The appellant has lodged this appeal on faetnal and legal grounds. She has
pleaded that in point of fact, the dcrision of the High Court confirming their
partaking of the Lord's Supper should be reversed on the ground that the testimony
given to prove the porformanec of the sacrament was inadequate: that, in point
of law, if the court accepted that they partook of the Lord's Supper. there should
be no difference with refer, ce to divorce, and that their case should not. there-
fore. be remitted to the Ecclesiastical Council.

The respondent, on he other hand, has contended that the decision of the
High Court should be affirmed on the ground that it was legal.

We have examined the files- The three priests gave their testimonies that
they (the spouses) expressed their wish to partake of the Lord"s Supper sometimes
after their marriage and that dy did so after boing introduced by their confessor.
But the appellant did not call defense witnesses to rebut the testimonies given by
the witnesses of the defendant, Therefore, all three of us have concurred and affir.
mad the decision of the High Court. that the husband and wife were united
through holy communion on the ground that there is no reason to reverse it.

The legal ground for the prec ent appeal concerns not only the present parties
but many others as well; contentions based on this ground will arise from time to
time. Therefore, it was necessary to reach a decision after clarifying and analyzing
the luw and writing on it in detail. All three of us consulted among ourselves
by examining every provision of the law relevant to this case. But siace we
j c tiees disagreed on the interpretation of the law 1. the presiding justice, have
dissented on the ground that the jurisdiction to give decision was vested in the
family arbitrators. The second and third justices. however, held that the conten-
tion of divoce should be resolved by the Ecclesiastical CounciL My opinion is
the following:
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Whenever questious of divorc arose between spouses who married according
to customary law existing before the invasion by the enemy (Italy), or according
to the ecclesiastical marriage cermony, or only by receiving the sacrament, or
whenever such questions arose between spou*ses who partook of of the Lord's
Supper after marriage. there can be no doubt that they were heard and decided
by ecclesiastical courts- But when the cxenise of jurisdiction was distributed
among the various branches of the governmeat under the modern administrative
system. the administrative law of the Church was published in the Negarit
Gazea Art I0 of Decree No. 2 of 1943. the decree establishing regulations for
the administration of the Church. reads as follows:

Legal Jurisdiction

"The Church has a private jurisdiction over the congregation under which it
can deal with the members by way of confession and inflict penalties. Also it has
the power of order over the clergy who are members of iS household, to keep
peace by spiritual monitions. But in the matter of civil (temporal) jurisdiction, the
judges appointed by the government shall guard and maintain arder. The Eccle-
siastical Council may propose men who are capable of (temporal) civil jurisdiction,
but they shall be appointed by the Emperor."

On this basis, the Church administers over its congregation by imposing upon
them spiritual penalties such as prayers, fasts, meditations, the giving of alms and
other similar spiritual penalties and by providing them with spiritual monitions and
gmidance. In my view the law does not empower it to hear and decide cases
involving divorce and the like by e-stablishing courts with temporal. jurisdiction.

Reading the law cited above in connection with Civil Code of 1960. which
appeared under Proclamation No. 165 of 1960, confirms the correctness of this view-

There are three types of marriages as stated in Arts. 577-580 of the Civ. C.
These are: (1) civil man-iage. (2) religious marriage, and (3) customary marriage,
Art. 579 reads as follows: "A religious marriage shall take place when a man and
a woman have performed such acts or rites as are deemed to constitute a valid
marriage by their religion or the religion of one of them."

Though there are three ways of performing a marriage. the Law states in
detail that the general conditions of marriages applying to the consequences and
dissolution of the three types of marriages are not different.

Art. 662-Various Forms of Marriage Equivalent.

(l) The causes and effects of dissolution of marriage shall be the same which
ever form of celebration of marriage.

(2) In this respect. no distinction shall be made as to whether the marriage
was celebrated before an officer of civil status or according to the formalities pre-
scribed by religion or custom." Then Arts. 663-695 give in detail the causes for the
dissolution of marriages, the fact that petitions for divorce should be presented to
family arbitrators and thc procedure they apply.

Arts 723-737 provide as to the persons who may be family arbitrators and as
to the fact that courts hear the case if family arbitrators do not decide the case
within a reasonable period of time.
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The provisions cited in support of the decision, that the contention of divorce
with regard to religious marriages should be heard by the Ecclesiastical Council,
are Arts. 623(2) and 671 of the Civ. C

Art. 623(2) "'The annulment of a religious marriage ordered by the religious
authorities shall only constitute a serious ground for divorce."

Art. 671(3). "Annulment of Religious marriage. There i also ;. serious cause
of divorce when a marriage contracted according to the formalities of a religion has
been declared null by the religious authority." When these provisions are examined
not separately but in conjunction with the preceding and subsequct provisions, it
does not enable one to accept the interpretation that the Ecclesiastical Council has
jurisdiction on questions of divorce.

The law lays down the requirments necessary for the performance of marriage
with regard to age. blood relationship and other similar factors, and discusses the
penalties ard the dissoIution of marriage which arise out of noncompliance- with
them under Arts. 607-620; then under Art. 623 it is stated that:

(1) "The annulment of a marriage may not be ordere by ihb court on the
ground that some conditions or formalities required by religion or by custom have
not been observed."

(2) "The annulment of a religious marriage ordered by religious authorities
shall only constitute a serious ground for divorce.

(3) "The annulment of a marriage according to custom ordered by the
customary authorities shall be of no legal effect." This indicates that, though a
maniage is void if performed by violating the conditions provided for all marriages
by the law, a marriage performed without observing a religious procedure does not
become void and is regarded as a legal marriage; it may only lead to divorce.
Even with regard to divorce it is written under Art. 666 that it is referred to the
family arbitrators; it is not resolved by religious authorities.

There are serious and minor grounds on which a request for divorce may be
submitted to family arbitrators. Those which are regarded as serious grounds are
listed under Arts. 669-671; they are:

1. the commission of adulicry by one of the spouses or desertion of the
conjugal residence.

2. the confinement in lunatic assylum due to insanity or absence from the

country,

3. a declaration by religious authorities annuling the marriage.

If one of these serious causes is submitted to family arbitrators, they must
make an order for divorce within three months according to Art. 668. Thus. this
clearly indicates that case of divorce are referred to family arbitrators, not to
church authorities.

For more clarification I have found it necessary to give an example on the
decision of religious authorities declaring religious marriages invalid.
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In the chapter of the Fetha Negast on marriage it reads:
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The content when translated is as follows:
"Marriage shall not take place between a godparent and a godchild, between

a godchild and godparent, or his parents, his brothers, his children, his grand
children or the children of his wife, or between the child of the one and the child
of the other.

"A wife shall not marry her child to the godchild of her husband, and the
husband his child to the godchild of his wife. Let any person who commits this,
i.e. any person who violates this law and gets married, be regarded as an idolater
and a lawbreaker, for there is spiritual relationship among all these.. Unless such
a person dissolves the marriage and confesses his sin, his sin shall not be remitted."

It a believer, having violated this law, marries a woman with whom he has ties
as a godparent and a godchild, and if the church authorities, having discovered
this, declare the invalidity of the marriage for being illegal in accordanct with the
sfpritual law, the declaration will be submitted to family arbitrators on the basis
of Art. 671, and an order for divorce will be given on the basis of Art. 668.

[n the case at bar there is no allegation that such a mariage violating spiritual
law has been performed. Since their marriage is legal their contention is based
only on divorce. Thus, in the present case there is nothing which concerns the
Ecclesiastical Council.

As I have already stated above, a case involving divorce arising under the
new Civil Code should be heard by family arbitrators, and not by ciurch author-
ities. I understand tha this view may offend persons who think that customary
law ought to be observed. What I would like such persons to realize is that courts
have no power to alter or modify the law except to observe and apply iL

It was upon the advice of the Eclesiastical Council itself that the administra-
tive regulation of the Church referred to previously was issuaed. And before the
new Civil Code was issued, it was the Parliament, whose members included
believers and archbishops, that decided upon it after deliberatio.

Finally. the two laws were approved by the Emror. These laws may be
modified or altered only when the Parliament deliberates and reaches a decision
and when the Emperor approves of it.

Therefore, if there are persons who arc offended by the fact that the family
arbitrators hear cases involving divorce of religious marriages, courts may not alter
it except to submit a proposal to the Parliament

Therefore, this minority opinon has been delivered on the ground that this
case of divorce should be heard by the family arbitrators and not by the Ecelesias-
tical Council,
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Div. 5

RAYESSA JAMMO v. ASSEFA WOLDE GIORGIS

Cowtraual obligations Formatio - Variation - Form required - Oral evidence
inrimi - Art;. 1719(3) and 1722 Cv. C.

On appeal from an order of the High Court allowing oral lcsimnmy tw cwsblish that a
written 4cotract had been orally modified

Held: Order quashed.

1. A contract nm. in a requicd florm hall be modified aordag to the same form
(Article 1722, Civ, C).

2- If a prin pal crtract is in writinG, it must be. moified in wridg.

Hedar 11, 1958 EQ.C (November 20. 1965 G.C.); Justices:- Vice Afenegus
Tibebu Beyeune. Ato Wolde Haima Gebre Kidan. Kegnazinatch Kcbedc Rod:-
When respondent No. I contracted with the appellaut to construct a house, res-
pondents No. 2 and No. 3 were guarantors. Respondent No. I stopped the suit for
the discontinuation of the work and it was ordered that the work undertaken be
examined by an engineer. It was discovered that the construction done was not
performe according to the ;pecification in the contract. But the defendant (pre-
sent respondent) argued that the concrete works and other construction were done
differently on the direction of the appellant's consultant caginerc and asked the
court to verify that fault by witnesses. The plaintiff's (prsent appellant) reply to
this was that. since he had a written agreement, the written contract could not be
invalidated by external evidence of witnesses. The court decided on this issue by
majority opinion. The ruling of the majority was that no witnesses other than the
plaintiff and his consulting engineer should be introduced. The minority differed
by saying that only the plaintiff should be allowed to testify.

The plaintiff brought this appeal against the ruling of the majority, and
claimed that the minority ruling should have been sustained. The respondents
claimed that both should testify. As we have examined their case, both parties
have put their agreements in writing as required by Art 1719(3) Civ. C.

None of the parties have denied any of the contents of the written agreement.
An oath can be adminiserewd in accordance with Art. 2006 Civ. C. only if the
statements contained in the written instruments are challenged. Therefore, Art.
2006 Civ. C. has no bearing on this issue. The issue of the argument is whether
the concrete construction was done as specified by the contract or not Art. 1722

• See comment by Mich, Kindred, Aistnt Profeso, Haile Selassle I University, Faculty
of Law, on this judgment to be published in VoL 1V No. 1.
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of thc Civ. C. direcs that a contract made in a special form has to be altered by
following the same formal steps. This means that if tho principal contract was
oral, that it could be varied orally: and if the principal contract is in writing that
it should be varied in wrling.

Since there is a written contract for tlw construction of the house any varation
with respect to it should also be made in writing. The peticion asking for the
presentation of witnesses on the oral variation while there is a written contract is
not acceptable.

Thus we have found the order of the High Court permitting the Engineer
to testify inappropriate and reversed it. We have not changed the order requiring
the plaintiff to testify as he has not appealed against this order. Respondent No. 1
must pay to the appellant S 50 damages and the appeal fee according to the receipt
vouchcr. To help the execution of this judgment a copy must be sent to the High
Coun.
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Div. I

TiGST FISSEHA v. BERHANU ABBA GOSSA

Civil Appeal No. 329/58

Civil Procedure - Prescription - Baring of Claims - Proc. No. 97 of 1948. Arts 3347.
3350 C.v. C

On order frot the Impeial Chlot refering an appeal from a judgmnct of the High
which reversed the judgment of the Addis Ababa, Awradja Court, deciding that Art 3347
Civ. C. did not repeal The Law Regarding Pre;seiption in Civil Matters, Proe. Nr. 97 of 1948,

Held: Remanded to the Awradja Court for consideradon of Art. 3350 Civ. C_ which
specifically covers th effect of the Civil Code on periods of prescription existing prior to
its cnactinuL

(1) If te period of prescription had run on claim prior to the enactment of the Cvil
Codo, the diaim is not revived by the Code.

L2) If the period of prescription had not run on a claim zind the Civil Code provides
for a shorter period of prescription than was provided bedore. the faner, longer, period of
precription applies

(3) f the period of prescripion had not tun on a qlaim and the Civil Code provides for
a longer period of prescrip on tharn wa5 provided before, the new longer period, of prescrip-
tion applies.

Ter 19. 1958 E.C (January 27, 1966 GC.); Justices: - Afenegus Kitaw
Yitateku, Ato Tadesse TckIe Giorgis, Ato Tekle Aregay Wolde Tekl: - Initially,
this action for the repayment of a loan was brought before the Addis Ababa
Awradja Court on Ter 6. 1957 E.C (January 14. 1965 G.C.)

The loan was made on Guenbot 30. 1946 F.C. In the Awradja Court. the
debtor. Ato Berhanu invoked Arts. 17 and 19 of the Law Regarding Prescription
in Civil Matters of 194&" to fix the law and argued that the time limit had
operated to his bmefit.

To that, the plaintiff countered that the Law Regarding Prescription of 1948
was inapplicabkc to the cast in that it was repealed by Art 3347 Civ. C. The
Court was of the same opinion and ruled that the 1948 Law was indeed, inappli-
cable to the case.

The defendant appealed from the above ruling and the High Court reversed
the lower court's ruling on tiM ground that Art. 3347 Civ. C. did not render

* Proclamation No. 97, Neg. Gaz., year 7. No. 6. The citod Arts, read:

17. A person who acquires imrnovabic property in good faiLh and Vrtur of a good ite can
set up a plea of prcription apinst the real owner at the end of Five years if the
real owner lives within the limits of the Taklay Ghizai where th immovable prmperty
propeny is situated and ac the end of Ten year.L in ch owner is donxciled outside the
Taklay GhizaL

19. Ciims for alimony and mantenance, arrears in rent on immovable property, interest
on sums loaned, and generally, everything hat is payable annually or at shortr periods,
are precbed at the end [ofi five years.
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ineffective the 1948 Law. From the latter ruling. as petition was filed in the
Imperial Chilot, this Court was ordered to review the case

Art. 3.347 cited by both the High Court and the Awradja Court to say that the
aw of 1948 was repealed ha. no bearing on the premsent case.

Act- 3350 Civ. C, explicitly lays down the rule regarding periods of time and
the present case must be considered in light of that Article, For the purposes of
ihis dispate, we have found it necessary to give a detailed interpretation of the
above provision. Art. 3350 Civ, C. reads as follows: -

Law modifying a period of time -

1. Where periods of time have expired prior to the coming into force of this
Code, nothing in this Code shall revive them.

2. Where periods of time have been extended by this Code the provisions of
this Code shall apply and the period which has un prior to the coming into force
of this Code shall be deducted.

3. Where periods of time have been shortened by this Code the periods pro-
vlded by the law repealed by this Code. shall apply and the period which has run
prior to the coming into force of this Code shall be deducted.

What is the effect of the new Civil Code on the periods of prescription set
by The Law Regarding prescription of 1948?

1. It should be noted that a defence of prescription may be raised only where
a former period of prescription continues running after the Civil Code came into
force on Maskaren 1,. 1953 E.C. (September 11, 1960 GC0-), but not where, the
period of prescription had already expired prior to the above date. Evcn if a longer
period is provided for in the new law. Art. 3350(l) prohibits the revival of
expired periods on the ground that they were too short compared to the new
prriods.

t Vustratlon:

If, under the old law, the period of prescription was 3 years and began iun-
ning on Maskaram 1. 1949 EC. and that very period was extended to 5 years, the
former period would not be extondcd until Maskaram 1, 1954 E.C., but would end
Maskaram 1. 1952 IC. and not bo reTvived by the coming into force of the Civil
Code.

2. Parties must avail themselves of the longer period where the duration of a
period of prsription has been extended by the new law. It means that the new
period replaces the former, but nothing affects the date on which the period of
prescription began to run. One should begin computing the new period of pre-
scription as from the period left over from the former period of prescription and
not as of Maskaram 1. 1953 EC

Illustration :-

Suppose a 3 year period of prescription under the old law began running on
Maskaram 1, 1952 E.C. The Civil Code extends that period to 5 years; in which
case the period of prescription would expire not on Maskaram 1. 1955 E.C., but
rather on Maskaram 1, 1957 E._
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3, Where a period provided for by the old law has been shortemed by the
Civil Code the former shall apply and shal not be shortened on the ground that
the Civil Code provides for a shorter period.

Illustration . -

Suppose that under the old law, as 5 year period of prescription begins run-
ning on Maskaram 1. 1952 E.C.; but has now been reduced to 3 years by the
Civil Code. The prescription period would not expire on Maskaram 1. 1955 E.C.,
but rather on Maskaram 1, 1957 E.C.

The Civil Code came into force on Maskaram 1. 1953 E.C. We do not see the
point in the borowef's argument that the period of prescription under the law of
1948 was 5 years. However, as the action originally brought before the Addis
Ababa Awtadja Court, it is in that Court's discretion to dispose of the matter as
it sees fit. We have limited ourselves to interpreting Art. 3350 Civ. C. which
explain the relationship between the old and new laws on periods of prescription.

Remanded to the Addis Ababa Awradja Court.
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HIGH COURT

Comm. Div. No. 2 (Appeal Div.)

KIDANE TEMELSO v. SHEBIRU GEGNIE

Civil Appeal No. 492]55 EfC

Conryac iul obligations-Con tact of emp/oyment-CoflpepzWn atto /07 unfus- dt
df 'n;kral-Arls. 2536, 2569. 2573, 2574, and 2588 Civ, C.

On appeal fr-m an Aw;radja Court judgmcnt awarding compensation to r-spoedant for
for dismRsE[ ffrom appellant's employ without good cause.

Held: Judgmcnt affirmed.

1. A cotrmact of employment exists irrespective of the duration of div empIoymimt, and
in pa3rticular, such a contrat exists even though the employee is hircd a4 a -day workcw'
or his wagcs calculated on a pe:r day baks. Art. 2536 0v, C.

2. Compensation is required both for unjustifti cedemination of a- omotraet of employ-
mirnt f indefinite duration aid for unjustified failure to renew a cqfltraet of employmst
of definite duration.. Art. 2573 Civ. C

3. Where art action is brought by an employee to recovcr compensation for unjusified
dicsissal and the employer alleges that die dismissal was with good causei the burden of
estabishing such good cause is on the latter.

4- Th7e absence of good cause for dismissal is not proved by a certifate of work
given by the employer without any mnnion of deficiency in the employee's work, since the
employee is entitled under Artice 2588 Civ. C. to such a certificate without mention of the
quality of the work done-

Miazia 28, 1955 E.C. (May 6. 1963 -C.); Justices: Dr. W. Buhagiar.
Aw Den-ekc Shinafe, Ato Ajibaw Wolde Meskel: In this case the respondent sued
the appellant in the Awradja Court claiming compensation under Arts. 2573 and
2574 of the Civil Code on the ground that after having worked with the appellant
for 14 month-s at a salary of E$55 per month he was dismissed without good cause.
The appellant's defence was that the respondent was employed by him as a daily
worker at a salary of ES1.71 per day and therefore there was no obligation on his
part to pay compensation on dismissal of the respondent. The Awradja Court gave
judgment for the respondent for ES 105 and Court fees and costs.

The appellant is now appealing against that judgment on the ground that as
rherc was no contract between hin and the respondent, the Awradja Court was
-;tong in deciding as it did.

NOW the appcllant i5 wrong in saying that as the respondent was a daily
workLr therc was no contract between then A contract for the performance of
serice exfsts independently of the time for which the employee is employed; there
is in law a contract of employment independently as to the manner the wages
are fixed, that is by the hour, day, week, fortnight, month or a year (see Art.
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2536); also a contract may be fixed for a specified period or for an indeterminate
period: under Art- 2569 a contract of employment made for a fixed period shall be
deemed to be renewed for an indefinite period where, after the elapsing of the
agreed term, the employee continues his work without the employer objecting
thereto; so that even if the respondent was engaged by the day, the fact that he con.
tinued to work after the end of each day, meant that the contract became renewed
[or an indefinite period. The law makes no distinction, as regards the payment of
compensation, between a contract for an indefinite period and the renewal of a
contract for a definite period. If the employee is dismissed, or if his contract is not
renewed, without good cause, then the employer is liable to pay compemsation.
In this case the appellant submitted that he had a good reason for dismissing the
respondent, but no evidence has been produced in the Awradja. Cotut At the
hearing of Yekatit 19, 1955 B.C. the advocate for the appellant stated to the
court that he wished to call defence witnesses, but on the hearing of Ykatit 30.
he submitted to the Awradja Court that as he had submitted a proper defence, he
would not call witneses and asked for judgment. There being no evidence on the
part of the appellant that there was a good cause for dismissal, the Court cannot
consider such an allegation. The respondent also submitted that the appellant has
given him a certificate of work which does not mention that he had misbehaved
in his employment; the fact that nothing was said about the nature of the work
does not mean that the respondent was necessarily of good conduct in his work,
for, under Art. 2588 of the Civ. C., it is laid down that the certificate shall not
include a testimonial concerning the quality of the work done or the conduct of
the employee, unless the employee expressly requires his employer to give this
testimonial. Under Art. 2574 the amount of compensation is not to exceed the
Wages for threc months (according to the Amharic vetrsion); the amount of com-
pensation is to be fixed by the court after taking into consideration the matters
specified in the first part of that Article. In this case there is no appeal against
the amount of compensation which has been awarded by the Awradja Court and
therefore the Court confirms the judgment of the Awradja Court; the appellant
shall also pay to the respondent E.$25 cost for this appeal-
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HIGH COURT

Asmara

TEKLE GEBRE SELLASSIE v. SEBHAT[J WOLDEMARIAM

Civil File No. 292/57 E.C.

Cmractuat Obligations - Unlawful or immoral objcct - Arts 1716. 1717 Ov. -C.
Llcvtoral Law - Candidacy
lfld AppcMi dismissed

The ight to it~ad for ect.on to parliamet can.ot be cold or madc a4 object of (a=-
saction. A contract impodingi the diht of any of the contractnrs to stand for elcion to par-
ligtamcnt is unlawful and immoral, and therefore or no effect.

Hedar 30, 1958 E.C. (December 9, 1965 GC), Judges:- CapL Eyassu Geb e
Hawariat. Dejazmatch tdris Lejam. Ato Asfaha Kahsai: This case arose out of an
agreement reached by the appellant, respondent, and two other persons, all of
whom were caadidates in the central district of Asmara for election into the then
existing Eritrean Assembly of 1961. According to the agreement signed by all four
candidates, anly one of them was to stand for Oet on, the determination was to
be nade by a cast of lots anoag the four candidates overseen by a grop of arbit-
rators. If any of the parties to the agreement disregarded the agreement and stood
in the election, he was obligated to pay the person declared eligible the 2um of
ES5,0000.

The present respondent refused to observe his obligation; instead, he stood
for and won the election, whereas the appellant who had succeeded in being de-
clared eligible had not received the parlimentary office.

The prcsent appellant instituted this case to recover the E$5,000 that the
respondent obligated himself to pay for failure to abide -by the terms of the agree-
ment.

According to custom. judgment was rendered by a judge of the coturt located
in the central market place, ordering respondent to pay the E$5,000 since he had
breached the agreement.

The then President of the Supreme Court in the meantime, had given an order
that the case was to be heard by the fisr-ict Court of Asmara. But, since the appel-
lant refused to have 'he case heard on its aerits before the said District Court on
he ground that there was already a judgment in his favour rendered by the local

judge in the central market, the District Court passed an order dismissing ihe suit.

The case has come on appeal from the order dismissing the suit.

The respondent, in his statement of defence, did not deny the fact that he
signed the agreement that only one person declared eligible by the arbitrators was
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to run for the parlimentary seat, But, he argued in his defeace, that since the
agreement was completed in a drinking houe, and since he was acting under the
influence of alcohol when he made the agreement, and further, since the contract
is. illegal and without basis under the law, he disregarded the agreement and stood
for office. Therefore, the respondent, argued he is not liable to pay the E$5,OO.

However, the appellant conterded that, since the respondent has violated the
agreement, he should be liable for the E$5.000 that he obligated himself to pay.
(We have examined the instrument of agreement and the decision of the arbitrators.)

Because this case involved an issue of law, the then presiding judge of the
Supreme Court gave an order that the case be determined before the District Court.
Bat. since the appellant refused to comply with the order, the District Court of
Asmara gave an order dismissing the suit. The order dismissing -the suit is proper
since the appellant -refused to have the case determined before the jurisdiction of
the District Court.

However, in the circumstances surrounding this case, this court has the power
to determine the case on its merits,

We are sad to learn of the facts giving rise to this suit Not only is Ihis form
of contract unlawful and immoral, but it is also an agreement directly violating
the rules and procedures of the Electoral law.

Every citizen has both the right and full freedom conferred upon him by law
to stand for election as a representative of his people. This right or freedom
cannot be sold: nor can it be made an item of a transaction. Further, one cannot
acquie the right to become a representative of the people through money or
deceit

Since this kind of conduct is immoral and unlawful, penal liability might
attach to it.* Under the law, the obligation of the appellant, respondent, and the
otber two condidates, are void. It is expressly stated that, un&er the law, a con-
tract can have effect only when the obligations of the parties are possible
according to the law.

As mentioned herein before, no person can sell his right to be elected to
parliament. If he enters into such kind of immoral contract, the contract itself is
unlawful and void. Since the contract entered into by the appellat, repondent:
and the other two candidates, not made parties to the suit, is contrary to the rules

* Penal Cod Art 462 - Corrupt Mectoral Prctices.

(1) Whosoever, directly or through an intermdiary, proises, grants or entluSts a sum
cf money, a gift or any other advantage whatsocver to an individual or to group of
cdtizens, in order to pamuade thea to exercse thir right of eledct in varxiua
way, to abstain from exercising it, or to pesuadc others to exercise their rghts in
like manner or to abstain from so doing, is punishabt with simple mpdsoument
or fine-

(2) Wbosocvr poossi the Aisht of egon solicts the promise or grant of mch gift
or advantage, or acepts it, in coanIdratokn of casting his vote it in a partcur
way, or of abstaining fron -casting it, is liable to the saIme punishmvt-
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and procedures of the electoral law, LhC present contract has no effect under the
law. See Art 1716 and 1717 of the Ethiopian Civil Code..**

Even if the District Court dismissed ihe present suit on [he ground that the
appeolIant refused to have the case heard on its merits; we quash this appeal as the
contract is unlawful.

Each party shall bear its own xpfnses.

Arts. 1716 and 1717 of the Civ. C. ar as fo[lows

Art. 1716 - Unlawful or immoral object

() A contract sball be of no effect where the obligations of Oe parties or of one of
them are unlawful or immonl

'.2) A contract shall be of no effect where it appears to be unlawful or immoral that
the obligations assumed by one party be related to the obligations of the other party.

Art. 1717 Modve - 1. Princlpc.

The motive for which the parties micred into a -contract shall not be taken into
sccount in determining the unlawful or immnral nature of their obligt.ions.
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HIGH COURT

Addis Ababa Comm. Div, No. I

IN THE MATTER OF THE ADOPTION OF A MINOR CHILD, GUNAWORK

APPELLANTS

ATO MAMMO HAILE

MR. WILLIAM BOS

MRS. RIME HAAN BOS

Civil Appeal No. 20/58 EC

Law of Pfrsons - Adoption - Condition fcr Adoptic - At. 805 Cv. C

On appeal from a judglnt of the A&Tdja Comi dindosng an appLictio for the
approval of a contrar of adopion on the gromds liLnt no snisfactory rsults oWd be
obtned by mlowing foivners to adopt EFbjopian duidren.

fed: Appeal allowid

(L) The advantages offerred the adopted child should be a major cosideratio for the
r pproval of a contracwt of ad on.

(2) The fomciga oatiooality of thr adopting pamt is no a sufflient gound by itelf
to preval the completion or thr' ontract of adntflon.

Yekalit 16, 1958 E.C. (February 23, 1966 GC); Justices: Dr. W. Buihagiar.
Ato Abebe Awgichew, Ate Mesfin Berhe: This is an appeal given on Tahsas 21,
1958 E C by the Yerer and Kcreyu Awradja Court. dismissing the application
of the present appellants praying for the approvail of a contract of adoption entered
into between the first appellant of the one part and the second and third appellants
of the other part> The ground for the rejection of the application is that no satis-
factory results wo"ld be obtaincd by handing over Ethiopians (the nationality of
the child. Gunawork) to foreigners (the adopting parents Mr. and Mrs. Dos. who
are of Dutch nationality) for adoption.

In the opinion of this Court the ground for rejection of the application is not
a good ground. The Civil Code of Ethiopia makes no limitations as regards
nationality of the adopting parents and there have been many cases in the High
Court where the Court approved a contract of adoption made between foreigners
and Ethiopians for the adoption of an Ethiopian child; the major consideration
to be taken into account is whcther the adoptioni offers advantages for the adopted
child as provided in Art. 805 of the Civil Code of Ethiopia.

The Court, therefore, quashes the Order of the lower Court and proceed to
consider the application.
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IN TUE MATnR oF THE ADOPTION OF A M oR CRILD GUNAWORK

The Court has seen the contract of adoption dated December 7. 1965 G.C
iHedar 28. 1957 F-C.) - between Ate Mammo Haile, the father of the minor
child Gunav'ork. of the one part and Mr. William Bos and his wife Mrs. Ride
Bos (nde Haan) of the other party by virtue of which Mr. and Mrs. Bos agree to
adopt the child Gunawork. Ato Mammo Haile consents to such adoption.

The Court has also heard the parties to the contract and the Court is satisfied
that they all appreciate and fully understand the consequences of such contract
of adoption.

The Court has also heard on oath Ato Mammo Hale: he stated that he was
lcgally married to Woizaro Tsedale Getahun who gave birth to the child Guna-
work in the month of Sene 1955; that his wife died during Tahsas 1956 E.C; that
his wife's father died during the italian occupation and that the whereabouts of her-
mother are not known; he stated that he had heard that the wife's mother was
in Harar. but all inquiries made by him in Harar did not give any results as to her
whereabouts.

It appears from the record that the child Gunawork was born on June 1, 1963
G.C. (Guenbot 22. 1955 E.C.) - see Birth Certificate attached to the file: that hei
father is the first appellant Ato Mamma Haile; that her mother died and there are
no parents of hers whose consent can be obtained under Art. 803 Civ. C. that
Ato Mammo Hale has six other children: that he is at present employed as a
garage mechanic at Wonji Sugar Estate and he is 40 years of age. Mr William
Hos is a technical engineer and is on a contract with the Wonji Sugar Estate for
a period of three years and the contract is renewable; he was married to Mrs
Rinie nde Haan on December 17 1959 they are both of Dutch nationality and
-ire both 30 years old.

After the death of Woiznro Tsedale Getahui the child (hmawork was taken
:o the hospital at the Wonji Sugar Estate as she was very ill and the father then
requeted that the child be left in hospial as he had no means to support and look
after, the child. Thereafter the child was looked after and brought up by Mr. and
Mrs. Bos. who have no children of their own.

The Court has also seen a declaration by the Royal Netherlands Embass
at Addis Ababa, Ethiopia, from which it appears that Dutch Law makes provision
for the adoption of minor children; u"der this law the adopting parents, Mr. and
Mrs. Bos are not precluded from adopting a child-

The Court is satisfied that Mr. and Mrs. Bos are persons who can look after
the moral and material interests of the, child, Gunawork.

In the circumstances the Court considers that the adotion offers advantages
for the adopted child and that there are good reasons for approving the contract
of adoption.

The Court. therefore, approves the contract of adoption dated December 7.
1966 G.C. (Hedar 28. 1958 E&CI) by which the female child GniworkL daughter
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of Ato Mammo Haile and the Waizaro Tsedale Getahun was adopted by Mr.
William Bos and his wife Mrs. Rinie Bos (nee Haan); such approval is given trder
Art. 804* of the Civil Code of Ethopia and the adoption shall have effect for all
purposes of law.

* Art. 804 - Approval of AdoptioL

(1) The contracL of adoption sLaD bc of no cffect unie it is ipproved by the court

(2) Bfom making its deci . the court shall hoar the adopted cMld himsel if he is
over ten yetms of age, and the persmn to whose custody the adopted chid is enmsted,
if such person bas not given beorehand his €oesent to the adapdo.m
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ARTICLES
SOME ASPECTS OF ETHIOPIAN ARREST LAW: THE ECLECTIC

APPROACH TO CODIFICATION
by

Stanley Z. Fisher**

The Criminal Procedure Code of 1961 is one of Ethiopia's most recent codes,'
and one of the least "developed" in terms of publishcd commntvaryz and reported
cases.3 In contrast to the "introduced" and "explained' Penal4 and Civil- Codes,
ihe Criminal Procedure Code has apparently been disowned by its drafters, none

* Unless oherw-ise indicated all references jn this article are to the Ethiopian Criminal
Procedure Cod of 1961.
FacWlty of Law, Hai.t Selassie 1 Univcrsity.

1. The only code promulgated since 1961 has been t Code of CiVi Procedure (1965).
A final co*c, on evidence, is cxpccted o ppear shortly.

2- The only published comments on the Code known to the wi'ier are the followng most
- of which are very brief (avrag leagth 9 pM) and more descrptive than critical; P. lrha-

yen, "La legislation 6thiocrinc cA matitre de cimulation routikre, Rev. Intl de cri-
rninologie e! de police u-chniqt, voL 16, no. 4 (1962), pp, 2"941: P. Graven. '"La
nouvetlc procedure p6nale thiopienner Rev. pinale =atse (1963). p. 70; P. Graven,
"Joinder of Criminal and Civil Proceedugs," 1. Eth. L.. vaL 1 (1964). p. 135; Cuzr t
Isgu, -Criminal Appeals," J. Ei L, voL 1 (1964), p. 349; P. Graven, "NPosoctiag Ci-
misna Offences Punishable Only Upon Private Canplaint," 1. Eth. L- voL 2 (196),
p. 121; Curent Issue, "Conditional Rdcasa"J Eth. L, vSL 2 (1965), p. 539; S. Fisher,
"Involuntaxy Coumsions and Artic 35. Crimiat Pfwedre Code , 1. Eth. L, voL 3
(1966). p. 330.

3. Out of fift-five uascs published in the Journal of Ethiopian Law since the inaugunjim
of cas repcting in the Eropirc in I963, on-y five have evet touched upon qaetons
of criminal prcrdtreL In the wrtes expedience very few criminal appealt (which seem
numerous in proportion to the total volurme of appellate business) raise significant issues
of procedure, with two xceptions: involuta y conesions and lateness in filing me-
moranda of appeal- Rasey if c'vev do appellants raise points such as denial o counsel,
refsal to al ow bail, failure to grant discovery, delay in police presentation of the accused
before ie court, illega search andi sear-, impropriety in the charg, etc, presnably
tbe absence of cases discussing such questiom is due to a combination of two factor:
IaA of counsel in most criminal cases and, Whdem counsel does serve, his unfailiaity
with or rductancc to raise these "tec al-t issues. Sauely this situation will chame with
the incase in trained lawyers in the Empire. and with increased undcrstandng of the
procedural protections granted by the Code and Constituti o.

4. The Penal Code has been much comnie ued upon: sec J. Vanderlinden. "Outline of a
Bibliogr-Pby on Ethiopian Law," L. Eth. I-, vO. 3 (1966 pp. 279-80. fla writixgs of
Dr. lean Grmvn. the principal draftw of the Code are in thresulves vownizous. fley
include: "Vf s un nouveau droit pnaj sbiopirr," Rev. i.fl dc criminatogoe ei po/e
techhi4u (9W, p. 250; "De 'antfitn an nmuveau dro.t pia] fthioepi," La vie iA4aie,
no 445(446, 18-30 octobre 1954; L& jubild du ouronemrrtt tmp6dial at Is. novlla
tagslation ahiopiruc." dans La vie Jziciaire. Paris, 30 4vi]-5 mai 1956, at 7-12 mai
1956, No. 525, PP. 1-5. et. No- 526. p. 6 (ar til pt Cn tdto)tiOn efgaola das A nrea
Madrid, 1956, Not 47-48, pp. 24 & 27); (Notie on Abe n w Ethiopian Penal Cod. -
utilled). Rev. int'l de poi'dque criminel . Unit d Nations. N.Y., July, 1957, no. 12.

Legislation. PP. 210, 214 and 218; PteM d Code pirna ithopien, Erxc des Molfds ag
Coimenaire (impubiShed, cited in P. Graven, An Introduction 1o Ethiopian Penal Law
(Addis Ababa. Faculty of Law. 1-ile Scalssie I University, 1965), p, 275; "Int odxuci '
L# Cede Pina de 'empire ithlopen (Ptris. Centre frnvais de droit compard, 1959).
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of whom have written a word of commentary on it' Its origins remain obscare,
and at first glance it is difficult to se which, if any. "system" was its inspiration.
In fact, it seems, the Code has roots in no single system. nor even in any single
"family" of systcms27 Rather, it is the product par xcellne of an eclectic
approach to codification, more han any other Ethiopian code. The importance of
this fact is magnified by the consideration that in adjective law even more than in
substantive law. it is extemely hazardous to construct a code eclectically, borrow-
ing across te boundaries which divide one legal family from another. The danger
is that confusion and inconsistencies will result from the mixing in one code of
concepts and procedures strange to each other, in this writerts view, precisely this
has happened in some parts of the Criminal Procedure Code-

translated in J. .Eih. L, vol. (1964). p. 267; "TMe New Peal Cae of Etbola," Intl
Rev. of Crim. Policy, voL 12 (1957). p. 210; "Le tcpie Modrn Ot I Al i &3
nouveau croit," Rev. pixale suie, voL 72 (195Mh p. 397; -La. ctlaiicatin des infe-
fiom du code pdal at ses affets," Rev. pirnle su se, voL 73 (19M), pMx 34-41; L'appot
Europde en matitre do Droit pdl aux r*ys Africain en vje de &vempant,"
Rev. de droil p4nal at de crinrrologie, M. ild, 1964, p 1-

5. Numerous articles have been wFitten on the Civl Code See Vanderlindan, cited abafe
a note 4, pp. 279-8. Those by the principal drafter, Prof. Ren6 David, inclde: -Civil
Code for EtIlopiga2" Tale L Rev., vol. (1963), p. 187; "Les sources du Code ciVi lthio-
pies," Rev. Intl de Drois compari (1962), p. 497; "Sruelure et oina.itd du Code cM
&hiopikn,- Zeltschrijt fOr auslandischer m ld inrernatioadischs privatrechi (1965),
p. 668; "La reftote du code civil da.ts ls fta auicains," Recueli penant (1962), p. 352;
Les contrats administratifs dan ie code civil 4thiopien," to appear in Mdlanges Sayc-

guews-Ias and, in fUmslation by M. Kindred. in the JournW of Ethiopian Law.
6 Tlh history of die Ct ndnal Proccdac Co4 is not yct a mattr of publi. rucard Fma

iffonna sounavs, guess-work and int rual an lsis it appea that the initial drift was
don by Profasser Jan Gravvn, Cho (Sywd) draflor of ihe Penal Code, as part of a
prcte crp enslve "code judiciair' oovring evidw=, civil procedure and ri-
ninal pro.cdur, Ti& first draft was along continta lines, although it reflected soui
Eng0sh-Connweallh influencen (e note 7, blow). When it was late decided by the
Codifitioa Commisoa that Ethiopia's adjtivc law ought to follow not motinental
but. Entliah-Comuonwea4th Mmne, the original drafL was substantially revised by Sir
Chades Mathew, a 6stisgnisbsd Srts with judiial aperkc ia Malaya Tatanyita
and Ethiopia. Sir Qeaas" draft was ft one evnaMly approve by the Co ,issca
and, after some chan , eactd by Pasijamw _
This background would account for the othcrwisc odd fact that the Code coain
"pockc.." of rules clearly pamrond oo contuctal models, wilhib a coer a,,hcnc
which is of the English-Cmmonwea type (adapt d, of course, to suit ocal proWns
and traditions). Arles 19-21, deaang with arrest in flagrant cases, are shown below i
constimte one sch "Pcket."

7. I this article we .hall be referring -to various "famiias" of criminal procedur System!:
The "cotinenal group ihcludes countries whose systems axe strongly similar to that
of France, which is tafeo in theser discussions s a "typka" inquisitoial system; Germany
is also scm!dmes tred bdow with that group The "English monweaLh group
includes Engtamd and its pret and former dependeiies which reedl the ommon
procodual Jaw of Englamd cihcr &dy or. via its adaptation and codfiation sgether
with elaents from othr legal systoms in the Indiau Criminal Procedre Code of 198,
idirecdy. (The Indian Co&, in turn, later became the "moder for the codes of
many other Asian and African depwndencies.) See A. Alott, 'Towards the Unification of
Laws bI Afica." Int l and Comparative L. Q., voL 14 (1965), p. 372; H. Mashal "Former
Briilsh CoMnunrwealth DependKdtc," passim, in J. Cotis (oil.) The Accused (London
1966); 1- Wigrnore, Panorama of the World's Levgal Syztems (Wadington. D.C. 1928),
pp. 1119 ff. Lastly. although EcOsh-Commonwelh criminal procedre is takm as the
"tyiicarl accuLsAtoial system, reference is occasionally nuadk to the other major brancb

of tb common law fandly - the Unit d stat. What r[fcien is made to the whole
common law group, the kcm "Anglo-Americm" is used.
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The purpose of this article is to examine one troublesome area of the Code,
arrest law, in order to explain and evaluate it. At the same time. we will examine
certain problems which have resulted from the drafters' eclecticism.

The Law of Arrest: Importance

The immediate efficiency and utility of any system of criminal procedure
must be measured according to two goals. each equally important to society:_tbe
extent to which the system facilitate the egnozment la ybr g "j
offenders to speedy justice. and-the extent to which innocent citizens are left
iiadisifiried. n-Cie---ffieftash Of the system is to provide efwtive procedures
for acurately selecting out of the community those who have offended against the
penal law, and seeiag that they are subjected to the prescribed sanctions. At the
same time, the methods employed by the state to enforce the penal law must be of
a sort to safeguard other, e-qully important, values of society, chief among which
is human dignity, and to engender in people attitudes of trust in the government.
But, given these aims. it is clear that in no system will the selection process be
completely accurate - some offenders will be left undistubed, and some innocent
persons will be mistakenly selected and subjected to the unpleasant ordeal of
criminal proceedings. In recognition of this latter fact most prooedualf ems
provide various post-arrest "screening devices"$ - the most rigorom of which is
the trial hearing itself - in order to "dc-select" or sift out of the criminal process
those who, because they are innocet, ought not originally to have been brought
into iL

Thus, for example, Anglo-American systems of criminal procedure ordinarily
provide two post-arrst, pre-trial "scram" for the arrested accused in serious
cases. First, an arrested person will immediately be brought before a court,
which after a "preliminary hearing'10 may order his discharge if upon the evidence
the court finds that there is no sufficient ground to believe him guilty of any crime.
If at this stage the accused is not "de-selected" out of the criminal process he will
eithet remain in custody or be released on bail until the public prosecutor decides
whether or not to institute proceedings against him by framing a charge. This is
the second opportunity, now at the prosecutor's discretion, to secure the discharge
of an innocent accused before trial. Since the latter screen is administrative rather

S. 1 am indehted for this conept to Profc r Abraham Goldstein of thfe Yale Law
School. See also T. Tow4, -CriminaI Pretrial Proedure in France" Tulane L. Rev.,
voL 38 (1963-64), pp. 468-69.

9. In England offences an broadly divisible into minor ("summary') and aerious
("indictable" ) offencesg for de most part the right to preliminary inquizy attaches only to
tho latter category. See K Jackson, The Machfne4y of J&ice in England (London
1964 pp. 96 ff. Likewise, in the United States, grand jury indictment is generally ri-

quirvd only for "felonies:" (wrlom crimes), not "misdcmnors- (minor crimes). See
note 10, below.

10. In the United States many jurisdions ermit grand jury indictm=t instead of a pr-
Iiminary hearing. The grand jury theortically acts as a 'sceen" to ensure that no charge
(indictments) ar issued against innocent persons. In tot thy institution has not been
effective as a protoction and patially for that reason has deci nd in importaxz in
England it has bem abolished entrely. See L. Watts, "Grand Jry: Sluecmg Watchdog
or Expensive Antique?,' North Carolina L. Rev.. vol. 37 (1959), p. 290; IL (. Hanbary,

Engl&h Courls of Law (3d od., London, 1960), p. 121.
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than judicial, and since in any case it comes into operation relatively late in the
crimin l process (a considerable delay may occur between. the time of arrest and
that of the prosecutor's decision to frame a charge) the first screen is. from thle
point of view of an innocent accused, of much greater value.

In continental systems, too, post-arrest judicial screens play a vital part in
serious criminal ca-se In France, for example, there is not only a preliminary
judicial hearing, to determine whether or not the accused should be committed
for trial and on what charge." but a second screening by the "Chambre d'acusa-
tion" of the Court of Appeals. which must ratify the examining magistmte's
decision to commit 12

But turning to Ethiopian law, we find that it is doubtful whether anypMt-
au-est judicial screen exists short of the trial itself The Code is not very le
Whether the court before which an accused is brought immdiately after his arrest
has the power to pass on the grounds for the arrest and to order the discharge
of the accus-d should it find them- inadequattr: and it is fairly clear that the

11. This is known as tiionWon e-rIminelk. e e A. Ainon. ilstn sdon Crirnioelle,"

American 3. ComparaNive L-, vol. 9 0960), passim.

12. Id. at pp. 455-56,

13. Art, 29. - Pror4urr after arresJ.
(1) Where the acmed has ben arrested by the police or a private person and handed

over to the police (Art. 58), the police shall bring him before the nearest court
within forty eight hours of his arrest or so soon thereafter as local ci unstances
and communications pernmt

[2) The Cor before which the a=.se is broSht may make any order it thinks fit in.
accordance with the provisicr-s of Art. 59.

Art. 59. - Detention.
(1) The court before which the arrested person is brought (ArL 29) shall decid whether

such peron shall be kept in custody or be released on bail.
(2) Where the police investigation is not completed the Investigating police officer may

apply for a remand for a sufficient time to enable the ivestiation to 1, coiplctod.
(3) A remand may be granted in writing. No remand shall be granted for more than

fourteen days on each occasiom
Although the above articles on the surface seem to restrit the eoul's dis-rellon unda
Article 59 to -the two alternatives stated, it is to be hope that by judiial const ion
the third alternative, unconditional release. will be established. Thus, a rwecnt Eglish
caw found thAt the police had pow-er to discharge an apparently innocent acuwd follow-
ing an arrest without warrant e~ven though the Magistrates Couts Ac, 1952, Sec. 3S
(Haisbur's Statutes of England (2d ed. vol. 32, p. 453) mentioned only the al"MnativCS
of releasing him on bail and bringing him bcfore a niaistrate. One reason glvem by the
Court'of Appeal (per Lord Denning, M-R.) why the statute failed explicitly to empower
the polic to discharge an obviously ifnoceat acusd ws that "[there was no need...
to mention that contingency. it is too obvious for words." Wilthire v. Barret (Ct.
App-, Eng>, 1965) Weeky L. Rep.. 1965, vol. 2, p. 1203. The Court also defended its
interpretation on the Vr ud that it wodd be pointless, anid against the best interests of
the accused (for who&e bccfit the provision existed), to read it as rcquiring the police to
bring an admittedlh innoceat man before the court

This reasoning might equally apply to the question of an Ethio an cKurt's power
to release an arrested accused brought before it Admittecdy it ig somewhat questionable
whether Article 59 was Intended to allow that possibility, There arc. some indications that
the Codc's drafters deliberately withheld such kinds of disc from the inferimr-c
Judiciary, which, in moat case, (as dhw "nearest court"), will be involved. See Graven,
"La nouvelle procedure.. _- eked above at note 2, p. 77 and a. 22. Mtbough the present
writer would welcome a liberal constru-tioa of Article 59, in this article he assvmes the
narrower version will prevailL
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preliminary inquiry court Iacks IhaL power.14 Thus, whether legal cause exists or
not, once in custody the inox.at acculed in- Eb.opjpsbly has no opportunity
to win adischartge[ at any time prior to the trial itself, should the public proe-
cutor" decide to instinute proceedings, In such a case, during tir months or
lissibly years'7 which elapse between arrest and trial an innocent accused
ordinarily might have no access to any judJgWi h before which he mightdemonstrate his iqnp_ce. or the prosecution be compelled to justify his selec ion

into the crimrinal process by exhbitipg sufficient evidence of guilt to overcome the
presumption of innocence.

Noting thie possble lack in Ethiopian criminal procedure of any post-arrest
judicial scteen. short of the trial itself ,te student is led to focus his attention on
the initial selection process: How does one beeome liable to arrest"l and detefi-

t4, As in England, the preliminary inquiry is meant only for serious offeces but in Exhio-
pit it is oever an abslute right a -the accused. $ee Am. 38(b), 8 3. Arfice 89
require corMnital for trial "atomadcaly at the close of thm hearing, withtt any prior
exercise of judicial discretion. For thee and other reasns, the preliminary inquiry
device is almost never used in the Empire.

For an explanamc of the origin and rationale of this shituiton in Ethiopia see
Graven, "La nouvelle procedure..,," cited above at note 2, pp. 78-79.

15. "Discharg is used in this article to mean absolte, unconditioaal rakase. It is true
that in som insatnces the ac-md may gain cpndirional releafe in the iaterim betw ee
anetst and trial by tedrng inta 2L bafl bomd.uider polioc (Art. 28) or oit (Arts. 63 f.)
authorization. But fron the poiat of view of the innoceat acc4 this systm is not
an adequate mbstitute" for the right to an early judicial hearing and the connqtzf
possibility of absolute discharge, for the following reasons, a) for the most erowa
offences bail is not allowed (Art. 63); b) even if bal is authorized uner the Code for
die particular offence in question, the aithorities may refuse bail or set the amount
higher than th¢ amused can Afford or provide gStulntc for; c) releaft oa bail may
cary conditions which are on*erous or inconvenient for the acused. such as restriotamn
on travel or associations (Art 68) and d) the acus., whether in cutody or omddonally
released, might ,ufWc menial anJt ensotiona strain, as well as social embrras m t, frum
the fact of his contining pmal jeopardy and the cecd to defend against the cbarze at
a public hearing.

Whether the police may discharge aa accused in custody is diseused at text ace-m-
panying notes 38 and 50-54, below.

16. In cases dependent upon the comtplaint of the injured party ("c aplaint offmcene) even
if the ptublc prmosa or refuses to ins ate proeeding on the prouad that the there is
no rliable evidenc to counter the accuse 's. *m of innoence the Latter may be
forced 40 stand triL for in such cases the injured party is attomoliaty peroitted to
conduct a private prosnection (Art 444)). When the injured paty xerci that optirc
the acused is depuived cvcn of the single (administrative) screen btetwee arrest and tri
which the Code assures him, and might be forced to undergo the unpleasanmes and
expense of a public trial spite ft lak of any evidence against hi See generally,
P.. C.. Arts. 216 ff, 721; Crim, Prmt C, Arts. -444, 150 fft; Graven, "Prosecuting
Criminal Offences .... " cited above at note 2, p. 121.

17 No reliable statistks exist on th eoxtcnt of delay in criminal justic in the hnpfr,
although a student pilot study of this problemn wva conducted at the Law Faculty, Haile
SeUfla I University on a very small sample. See Aberra Jembere, The Righ to a
Speedy Trial in Ethiopia (1965, uapublishml, Archives, Faculty of 1Lw, Haile Selasia I
Universi), paswin. FRum that study and other, infoma ources the author ha gned
the tentalive impression that extq.sve delays are quite common. Adequate treatment of
tins problem must await comprehensive statstical data which future rmearch will hope-
fully develop.

18. Tle term "arest'a usd in this article reft only to the proces of taking someone into
cutody to ensure his submission to ja&ial rcatmocnn it does not deal with the penalty
of modified rimm t dasCribed in Articls 703-06 of the Code 'of Pety Offene
unforMnatel; also called -ar t% nor with the correcdofnai m e for juvenile ofis-
dn under Code, WA k 165, simlarly rnne
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tion? How do we ensure that onjyprobablco.ffenders are caught up in the process?
What safeguards does the Law provid to minimiz the risk that through imdcrt.
ence or CxcCss of =il on the part of informant,9 police or judges. the "wrong man"
will be taken into custody, with possibly no opportunity to prove his innocence
to a court unft the trial bearing some uu jrble months hence? We will
discus the s questions under the following heads: arrest by court warrant, use
of the summons, and arrest without warrant.

Arrest by Court Warrant

TheConstitution guarantees in Article 51 (Amharic version)20 that "no one
mayoe ar stcd without a warrant -(order) i0ke by a court, except if found
committing a serious offence in violation of the law in force."'" This guarantee is
implemented in the Criminal Procedure Code by Articles 19:21 and 4t49.
Article 49 lays down the general principle that "no pqpQ. may be arrested unless
a warrant is issued. 7. "save. as is otherwise eprgsslypxovidcd," T exceptional

situations in which_ Au t is permitted without prior court authorizatiof will be
discussed further below.
' The ordinary procedure for issuing warrants is prescribed by Articles 53 and
542 Recognizing the extreme gravity of the decision to order the arrest of an
individual, the Code has strictly limited that power. Although a~tjygfL may issue
a warranl its power may be exercised only upon the application of an investigat.

19. Space does not prmit fall considcration of the iniQ4J stepsin Ethiopian criminal pro-
cedure by which justicv is owinarily s& in motioa; the BE" of accusations and com-
plaints with the authoxitim To ti exten tt such iaformatios may implicate a given
individual and Induce the polUce .to take him into custody, th, informant plays an import-
ant role in the iniial solection prarss In ordnr to guard agAinst the w-ongful impication
of innorcent persons n this manner the law does provido sanaons agains the fse in-
formant See Crim. Pro. C. Art- 18; Pen. C, Art, 441, 580; Civ. C. Arts, 2044 f
For the same reason the Code treats anonymous acc sagons, which in. some acses art
lkely to be untrue or malicioudy motivated, wiib caution. (Art. 12).

20. Concerning the important Amhad - English discrepancy in this artio se text acom-
panying notes 55 f. below.

21. This tranation is a co i ose of various submissions by students at the Faculty of Law,
ail Silassi-c I University. Litrally the Ambaric word aytaserem ()jh;zjr) mean,

'imtxisck- rathier than "arrest, which is usually rendered by mlyaz (db") (se, t&
Crim, Pro. C, Art 49). See Nebiyelt Kifis,.suance of Warrants of Arrest in Ethiopica
(1965, unpubllshed, Ardves, Faculty of Law, Haile Selase I University), pp. 12 if.
The 5ignificance of this discrepancy is debatable and merits further research and discuS-
sion. This article assumes that the inmant provision wa meant to refer to arrest war-
rams, and tha the courts will so interpret it despite the discrepant ter, eminoe in the
Aaharic version.

22. Art. 53. - fwue o Warraw.
(1) A warra t of a-cst may be issued on the application of any invsga&g polio

officer by any court and shall be addrmssd to tto chief of the police in the Takiay
Gluezat in which it is issued.

(2) A warrant may be issmed at any time and on any day of the year.
(3) A warrant of arrest may be executed in any part of the Empire by any member

of the poicge
Art 54. - When warrant of arrest so be istued.

A wairt t of arrest shall oly be issued where the attendane of a person bge the
court is absoutcly ncessary and cannot otherwise be obtained.

23, Art 5,.
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ing police officer.2 ' 'nd then the warant may issue only if th police officer is
able to denioristrate two facts to the court: (1) that it is absolutely necessary that
the person whose arrest is desired appear before the court and (2) that his atten-
dance before the court canot be obtained in any other way?-s

The meaning of these criteria and the method of proving their satisfaction
in any particular case are not explained. Nor has the author knowledge of any
foreign sources on point, for the language of Article 54 is apparently sui genear
in the Code.36 In the absence of further legislative guidance, then, it is for the
courts to decide how best to administer these requirements in keeping with the
spirit of the Code and Constitution.

The Criterion of Absolute Necesiy

How can the court decide whether or not the attendance of a person before
it is -absolutely necessary"? We must note at the outset that these words imply
a very rigorous test, and in combination with the preceding word "'only" clearly
suggest that the court is to exercize a screeniRng function: it is not supposed "auto-
mtically" to issue warrants to arrest whomever the police suspect of an offeoceo
Ir is a fair inference that, as a mininm standard, the court must be satisfied that
there is sufficient evidence to believe that the suspected person has'probably com-
mined the offen~e. By requiring the applicant to produce some credible evidence
to support that belief, Lhe Code has established an impartial judicial checkon the
weighty power of arres

After the court is satisfied that the suspect is a proper target for criminal
prosecution. then it becomes necessary for the court to obtain physical jurisdiction
and control over him. Once the suspect is before it. the court can take steps to
ensure the continued availability of his person to the judicial process: this is
accomplished either by keeping him in custody or by ganting him coniional
liberty on tajlY Therefore, in a sense it is "absolutely necessary" that every

24. Ibid. -Rench waninW' (AM 73, 76, 125, 1 60(2)), which the court may iw'. withat any
such aWlica i to Com the accsed or prWG Ily summoned uvacises to appear for
further proceeings, comprise a differnt category.

A. Art. 54.
26. In Amverican law the criterion for ishance of a warrant is ]prabW eause " areas .

a bl rourW" to believe the acused is gtilty of a crininau fmce. Federal Rule of
Criminal Procedure. Rule 4, United Slams Code (1958 ad), Tle 18, Crimes and Criminal
Procedurm In English-.aonweah codes (see note 7. above) there ik usua~ly no such
articulated standard. alt cgh it has been held that the issuing magistraze must exercise
a "judicial disorutn" in deciding to grant or refuse an ailicfian for aa arrest warrant.
Habwy's Laws of EWngad (3d cc. London. 195) voL , MCminal Law, part 629;
Sce alo Soahnr Code of [rdInj. CF nlOL Procedure (16th e., AlhLhabad. 196.
voL 1, sac. 75, parm 6.

Nor, it seme does any coatiocal couitMry have a test similar to Ethic4a'a. In
France, no criterion is sVtat. Sem he Fre=ch Code oj Crmnal Proeure. Arts. 122 f
(tnstaon G. Kock, Loin., 1964), bexcmQItnafc i s French Code. In Gemany, the
cehif test is %rn suspion" that 4 suspect has conmittad the offmnoe. See The
German Code of CrL'abuL Procedure, Amt 112-14 fbsato IL Niebler, London, 1965),
bcanafter cited as Gernzan Code, and not 34, below,

The only similar provisio known to f writer is de Japanese one, w ichses the
critlon of 4neMeie" in adition to that of -'esouable cause to s "pecL' Cod of
Crminvl ProceduWe. Ar. 199(2), in Th, CanWtnion and CrminW Sinrer of Japan
(Jqa m. 1960), p. S6

27. Art. S-.
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probable offender against whom criminal proceedings are contemplated appear
before the court. But where an investigating policc officer applies for. a warrant to
arrest a person as to whom there is shown no substantial evidence of criminal
activity it follows that no prosceution is justified and, therefore, that the presence
of that individual before the court is not .(absolutely) necessary.

Concededly. this interpetation requires that a somewhat special meaning be
given to the phrase, "absolutely necessary." It is, however, supported by-the
lMiaiilm-placed on the power of the police to summon a suspect to appear, that
there be "rgeasori to tdrie.ve" that he has committed an offence3 Unless "absolutely
necessary" is interpreted in the manner suaggested here, we would have the
anomalous situation that a suspect could not bc requesied to appear unless there
were substantial evidence indicating his guilt, bat he could be brought to the
police station by force on the basis of the slightest evidence, or on the basis of
no evidence at all.

If remains to consider by what mcans the applicant might demonstrate the
reasanBahlce of suspectinga. partijJarLmrn to the court. Although on this
point too the Code is silent it seems that he application for a. warrant could be
supported by the submission of v-arious sorts of proofs. Some of these might be:
(a) a copy of the accusation or complaint (as recorded under Article 14); (b) the
presence in court of the party who signed the accusation or complaint, and his
avaidabilty for questioning by the judge; (c) copies of any other statements
obtained from witnesses during the police investigation (Arts. 24.-30(3)); (d)
written statements of the results of any other investigatory activities conducted by
police such as searches (Arts. 32, 33) and physical examinations (Art. 34).

"Cannot Otherwise be Obtained" - The Second

Requirement of Article 54

We have mentioned a second criterion which must be satisfied before the
court may issue an arrest warrant: that the presence of the accused before the
court cannot be obtained in any other way. The apparent basis of this reluctance
to authorize arrcs9 when there is some alternative way to get the accused before
the court is that arrest, involving as it does the possible use of force, is a drastic
procedure, to be avoided if possible. Ationg the inherent disadvantages of arrest
are (a) the use of time and energy. on the part of the police who must physically go

28. Art. 25.
29. It ha. bceu rcpetcd that many 3 u dge inftpfet "cannot otherwise be obtained" as

allowirig thcn to issue waa'rants only if the susp ct cannot legally and practically be
arrested wlthout a warrant- Nebiyelul Kifle cited, above at note 2I. pp. 8 and 9. While
it is logically possible to interpret "otherwise" in Article 54 as refeiting to arrest by
ivarrani rather than to arrest generaly, such a reading is supported by no convincing;
reasons, Purther, it is inconsistent with the constitutional policy favoring arrests by
warrant save for -exceptional" eases, since it turns the permissiveness of Code Articles
19-21 and 50 into an imperativ& Refusal of a court to grant a warrant application solely
bcoausc none is, strictly. speaking, :needed" to effect an arrest, is refusal to acept
responsibility for the decision to arrest Since udes are manifestly better fit than'police
officers to decide whether on the available evidence an arrest is justified or not. smch
retuMsl wouk seem unwarranted. Furth rmore, tho police ought to be free to; shift the
rESponCsblity. for such *legal". determiMtions from. themslves to the courts, -thereby
securing insulation from die liability which may attend a "wrong" d6cison to arrest
without warrant. See note S, below.
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find the accused and bring him to court under supervision; (b) possible embarrass-
ment to an innocent accused in being publicly arrested and escorted by the police;
and (c) the possibility of resistance to arrest with attendat injuries to the accused
and others. For tbcsc reasons the Code prefers that the accused's presence i
court be obtained by "'polite" means, reserving the use of arrest for those cases
where it is the only practicable alternative. The preferred method is for the police
to summon3* the accused "voluntarily , to appear at the police station, a method
which has none of the cited disadvantages of arrest.

As a general rule, then, the court may not issue a warrant of arrest unless the
accused has already been summoned without success.2 For, until a summons has
been tried it is possible that the accused's attendance in court can "otherwise be
obtained" and thbeefore resort to arrest is forbidden by Article 54. Of course -if
the accused has already been summoned and has deliberately failedt0 appear the
investigating police officer has the duty to arrest him by applying for an arrest
warant if necessary,3 and the court should issue it, assuming that "absolute
necessity" has been shown.

Thcre =e, however, cases imaginable in which the court would be justifed
in issuing an arrest warrant even though the summons method had not been tried.
If, for example. the applicant could by reliable evidence convince the court that
summoning the accused would be completely futile because the latter had already
planned or begua to flee the Empire. or beuuse receipt of a summons would likely
induce him to flee. the court would be justified in ordering arrest because the
accused's attendance could not "otherwise be obtained." But unless suc.h excem
tional circumstaoces are shown the police should always first proceed by sum.
moDs.Yt

30. Ar. 25. - Summninog of accnsed or supected person.
Whore the irvcstigating poli e offie has TrUcg.jclhIve that a person has com-

mitted an offence, he may by writcn summons requir such p eron to appear before him
For additionsJ reasos why arret shoud ncver be used when a summons waould

tenve as wll, see iH. Silving. Examy On Crimino Procedure (Buffalo N.Y., 1964)
PpR XflU-flZy.

31. Compliance is "voluntary" in the sense that the surmoned person either respds to it
or does not without phydcal coercion on the part of the police. (But see note 52, bckw.)
Yet compliance is alo in a sense compulsmoy, bc ma failure to appear -without lawful
exte"sC is a criminal offence (Pen. C,, Art 442). Disobedience to an oral summe_
(conmonly us in sono Ethiopian courts) is probably not punishable wider Penal Code
Article 442 s=c a sufmmos, to be -lawful," must be in fe form pincribed by Artii
25. For that reason oral sumion s ought not as a regular maticr to be used.

37- This is in awod with the Engtish ruic. See Rabburys Laws of Fn$and, cited above at
note 26, vol. 10. Criminal Law, para. 625 , 342; Sir P. Devlin. The Crimina Proscudan
in England (Loudon. 1960), p. 70.

33. Art. 26 - Arresr.
(1) Where the accus or the suspect has not been arrested and the offenc, is sfuch as

to justify arr5s o where the person smmond under Art 22 fais to appear, the
investiga.ing police officer shall take such steps as are neceaumry to ffect his mrst.

(2) Whre the arrest cannot be made without warnt, the imvsigatig police offic
shall aly to the court for a warrant of anrst in accordace with the provions
of Art 53.

34. In otter countries, differet but similar criteria opmae in conjufntction Witb a "reason-
able beiV" standard. In Japanese law, for instaoc, an arrest warrant may be issued
only when -there exists reasonable cause emough to s a-lt that the maspwt has com-
mitetd an offense" and that there is "necessity" to arrest the suspect Furthcr, apps-
renly, arrcstees must quickly be brought before a cotut, and then- )eleasd uo~css the
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The Use of SumMww

According to Lord Devlin. "jt[he distinction between the process begu. by
arrest and that began by summons is that the latter leaves the accused completely
at liberty until he is convied."" In England. perhaps, but not in Ethiopia. For,
although, as we havesaid, the summons method is free from many of the coemive
aspects of arrest, under Ethiopian law it leads just as s Lrelyto m.ediate cstody.
with perhaps no possibility of dischart' before tdal3 Even assuming the sum.
moned accused's readifess and abiity t convince the police of his absolute inno-
cence of the offene with respect to which he was summoned. the Code does not
penItW ihe police to discharge him. Rather, they have the option to releae him
condignaljy on bond" or bring him before a courtA0 In this respect, and in all

eo=r issues a 'wan-ant of dctcuion," Tbat warrant can only be issed it one of the
foltowing are true of Lbc aspect: (1) be has no esablished reskdence (2) there are reason.
able grouds to suspect that ho may demroy evidence: or (3) he has escaped, or thre are
reasonable pounds to suspet that he may escaqm See S. Dando and It Tamiy
'Japam; CendicOal Relcar," U. of Pennsylvania L Re., VOL 108 (1960)1 pp. 323-24;
The [Japimre ] Code of Cibal Procedure, cited abore at note 25, Arts. 60, 199 ff-
Th1os 'eia are very similar, in practice, to the Ethiopian requirement that the ac-
cusecds presence "cannot be obWad" otherwise than by arrest. See also German Code,
Arts, 112-14; The Turkish Code of Criminal Procedure. Arts. 104 ft. (translation Legal
Research Institute, Sacuilty d Law, Ankara Univ. and othes, London. 192); United
Nationms, Stady ot the Right of Everyone to be Free from A rbiltrwy -Arres. Dnteleaon
&nd ExiLe (EjCN.4j826JRev.!, 1964), Art. 5 of "Draft Pinciples p. 206.

35. Devlin, cited above at note 32, p. 1. In the context Lord Devlin makes clear that
"ccmpleey at liberty' means uncoadidoat not condidoa l, discharge.

36. Of couns, under Ais 22 and 64, cotkional nrckas may be available. See note 15, abom
37. See =z acompanying nOtcS 13-17. abovom
38. Since Articl 28 (quoted below at noft 39) specilally addkses itsclf to the casw where

it is doubtfu that an offe ce has been commited or that the summoned... person has
committed [it]" there seems to be litle or no room for interpretation. The se is truc
in Ibr, case 6f arrestees. See notes 13, above and 50, below. Presumably the word
"doubdu" was intended to include cases where inonc. pae or evcn virmully
eenain.

39. Art. 28. - Release on bond.
(1) Wbere.. it is doubtd thar... the summomed or arrested person bma cnmiittcd the

offenc complained of. the invesugabng police otficer may in his disct doc rel~Ase
such penoe on Iis execting a hond with or wihom suretes that he v~iUl apper
at such place. on such day and at such time as may be fixed by, the police

(2) Where the amcused is not released on bond under this Artle, he may apply to the
cour to b r&sed on bail in accordance with the provisions of Art. 64- (Emphasi
added.)

Although Articto 29 ("Pweede al-er 4 , F') dc. no t explicitly require a summoned
wccused to be brought before the nearet court within forty-eight hours of his arrest o
!5o soon thrfter as ouat ircmmstances and commun" icos penniC a reamonable inter-
pt tation of The Code must regard this requirement as applykng to aLl per4ons aminag
into custdy, whetber by means of summons or arre4 unle tcy aiS zased (agm, on
bond under Artle 28) prior to the expiration of that pero& Tbe c two gra nds
or this intflprtatia. In stdct lega theory, an accused who, after voltarly appeaing

in answer to a summons, is detkad by the police against his will bas bcn ar rst
because physical restraict in these cicumstance undobtedly constimlls iraptinnncnt,
which Is anest. The '"t-cght hour rule' of Article 29 (and of Article 51, Rev.
CdI.)m-must therefore apply uniTes the police: can show that the rnumoned patW's con-
tinud presence was truly volntA. (see notes 52 and 54, belcw).
Also, on pocy rounds it would be indefensible to deprive a summoned a=se of
this vfll~flb PtOtectn while aflowing it to the uiree, who is, almas by definition,
bound to be moar dangerous, tess coopcs4v, OW. than one who complies of his own
a0ccd with a &Imman_
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others, response to a sumn s entails the identical consequeoctes for the accusud as
does subjection to arrest: the court before which the police take him has rnpohp ._ t
aLt_hgoly to discharge him even if coavinced of innocence, and the prelimiary
inquiry42 court clearly has none. Ia other words, sumnmons differs from arrest
under Etbiopfan law only in that it draws one into custody "voltarily' zither
than by force; it is. once the accused arrives at the police station and is detained
there invojunwily, transformed into arrestF

This conclusion, that summons under the Code holds practically identical
consequnccs for the accused as does arrest, provokes the question whether the
Code adequately controls and limits the power to issue summonses. We find that
in contrast to the practice of other procedural systems, both Anglo-Amcricat 3

and continental,44 where a summons, like an atest warrantL is issued by the cowrs,
in Ethiopia the pwer is given to the police themselves.'5 The only limitation
imposed by Article 25" is that the investigating police officer should have "reason
to believe." that the accused4 7 has committed an offence. While. that standard
is not precise it can at least be said that Article 25 prohibits the summoning of an
accused where the evidence is of very questionable reliability - such as anony-
mous or ambiguous information, hearsay unsustained by factta! investigation, etc.
( Of course:tPexistence of a criterion and its proper application are two differ-
cot . and it ayJ g& whether it is wise to delegate this power to the
police rather than to the courts. The decision whether or not there is sufficiat"'reason to believe" to justify the issuance of a summons calls for a weig of the
evidence c criminal guilt aainst the prezmmption of innocence and the right to.
freedorn48 In the hands of the police this delicate discretion, which entails the

4L. If one is he-d. See note 14, above.
42. In pmcifre it way not even differ in that respect Apparently many Ethiopian Police

officm us3 th t ummons in place of an arrxst warrat, by coming to the uspe 's home
or work place -armd with a summons filled out to "request" his immadiaie presence at
the police station. The police offcer then escorts the 4 aumnoneda suspect See Nebi-
yelu.! Kifle, cited above at note 21. pp. 20 ft Of course this procciure, which distorts
the spirit of the summons, is tantamount to arest without warrant and shoald be so
tated.

43, For eamnpe, England (Magistrames Courts Act 1952, See. 1. c i d abaft at n-l IM
voL 32. p 421); the United States (Rule 4. Federal Rules of Criminal Procedure, cited
above at note 26); India (Code o Criminal Procedire, 1898, Art. 69 (Lucknow. 1962).
herainalLer cited as Indian Code); Ghana (Crininal Procedure Code, 1960, Se 62
(Accra), hereinafter ited as Ghana Code4 tie Sudan (Code of Crdnal Procedn.
Sec. 44, Law* of the Sudan (1955), voL 9 Title 25. hereinafter cited as Smdan Cod4

44. For examipe, Frame, where the mandat e conmpanion (equiv!ent to the Anglo-
American "Smflons) is issued by the axaminhg maistrate. French Code, Arts. 12224;
Towe. cited above at note 8, p. 483.

45. Art 25. The onty exocton to this rule is fowidn, ironic , in the promdure gotming
petty offenes, ,where the issuance of summocscs is judiiay controled in the manner of
arrest warrmjts (Art. 167). It is not clear why the drafte distguished in dtis way
berwen 0rdinary and ptty offemces; one's ordinay xpectation would be entirety opo-
site. - Le_ to allow police issuance of summons only in PC* offences.

46. Quoted above at note 30.
47- Police summoiis of witnes, governed by Article 30, is a different matter.
49, In the United States the samc "probable cause' required for the isiumce o warrants

must be found bef0ofe a sumrrm may issue. Rule 4, Faera] Rulks of (kimnal Proce-
dure, ited above at note 26- In England. althICo a s O~nxs may be issued an an
unsworn and unsignW ifmmationi, tle same jufcn discretion" -pwpsite to the
is Uace Of warrants alics, lMsburir Laws of England, cit d above at note 26, voL 10,

irdmi Law, pw-& 629.
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sane scrcous consequences for an accused as does the decision to issue a warrant,
is likely to be exercised less dispassionatdY, than if left with the judiciary. For,
those whose difficult job it is to apprehend criminals are understandably prone to
resolve doubts in favour of the government, not the individual.

It is SUbm . therefore, that both for the sake of internal consistency and in
order to safeguard the rights of citizens the Code should be amended so as to
transfer the summons power from the police to the courts. I that were done.
judges would issue either warrants of arrest or summonses upon application, after
reviewing evidence of the accusedt s criminal conduct and in accordance with the
feasibility of obtaining custody of him without the use of force. They, not the
police, would decide, before issuing a summons whether or not there were "reason
to beleve" the accused guilty of an offence, just as they now decide before
issuing warrants whether or not his presence beore the court "is absolutely
necessary."4 9 The decision as to which form of proces to use ini a particular case
would never even arise until after a judicial determination bad been made that
the accused was probably guilty of a criminal offence.

Assuming, though, that the above recommendation is rejected, and it is
decided to leave the summons power in p611ce hands, there might be another
acceptabIe way to alleviate the present law's harshness. That is, to amend the
Code to allow the police to discharge summoned suspects whose innoence becomes
apparent to them.

There are two foreseeable objections to granting the police this power. It might
be argued, first, that by allowing pok.ce discharge the process would thereby
become obscured from judicial review and superyision. The police would be
free upon the flimsiest suspicion to summon suspects "arbitrarily" for questioning.
and then discharge them when the interrogation proves fruitlass. This fear of
police abuse underlies the common requiremeni' that persons arrested without
warrant must, despite their apparent innocence or the illegality of their arrest be

49. For consistencrs sake, ft same interpretive criteria and mcthods of proof should apply
to both standardst Set text a companying notes 26-29, abovc.

50-.. Code provisions on this poit in Euglish-Commonwealth Wsteam seem to be of thro
- bAic types. The first, exemplified by the codes of India md Sudem. makes it quite cekar
ihat police discharge is unlawful; the Ethiopian Code (ArL 28) sbaes this poslltn (se
note 38, above), The codes of Malaya and Singapore aLso take this position, but make
an exception in the case of enior polie officals The next type gives explicit altemanives
(t the police eithir to discharge the arcstce vonditionally or to bring him at oace before
a court, int doer not say anything abott ouight release; Tanganyika and EWland are
62 this group (but see note 13, above). The last type, of which th€ Ghana od is an

. .example, does explicitly authorize police di.scharge -of the arrestm K his innocnce is ap-
pax'nt to thcm. See Indian Code, Sec. 63; Siadan Cod-e, Secs. 42, 121; Criminal Procedure
Code of tMe Federated Malay States. Sat 29 (Kuala Lumpur, 1951), heeinaler cited Las
Maldyan Coder Criminal Procedure Code, Sec. 34, Laws of the Colony of Singapore
(1955), chap. 132. hereinafter cited as Singapore Code; Owiminal Procedure Code, See. 34,
Laws of Tanganyika, (1947), chap. 20, hereinaftr cited as Tanganyika Code; [Eangfhi
Magistrates' Courts Act, 1952, Sec. 3S, cited abovc at note 12. Ghana Code, Sec, 15(1).

In American law police disharage of arresters is generlly illegal (although often
practice ). See S. Warner, 'q-he Uniform Arret Act," Virginia L. Rey, voL 28 .(1942),
pp- 336-38. E. Puttkammer, Adminijnradon of C dinal Law (Chicago, 1953, pp. 67-M.

Of course, the police may never discharge an accused arrested by authority of a
court wafrt, since a warrant contains an order that the arrestee be brought bdeore the
Court. See, for cxample, Caim. Pro. C. Third Schedule, Form VI.
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taken before a court to have the facts judicially established. Where the arrest has
been illegal, a judicial finding to that effet might lay the basis for a successful
civil or penal action against the offender.s' But these arguments are not so strong
when applied to the wrongful summons which, up until the time it ripens into
arrest (involuntary custody), is far less an invasion of the ciizen's rightsA2

JR might also be argued that the Code omits to authorize police discarge of a
su noaed.accused for a very sound reason: that the rak and file police officer
is not sufficiently educated and trained in law to exercise this discretion con-
pceritly; that we cannot "trust" him to decide which accused to discharge and
which to hold or bond o ft ber i igatin5 The obvious reply is to point
out tfat if the police are not sufficiently competent to decide that a summoned
accused is innocent and ought therefore to be discharged. then they are equally
incompetent in the first place to issue a summons on the ground that there is
"'reason to beliv, " g2," , ~tv ca crite, and the power to issue summonses
o to he vested in the judiciary instead of the police. This solution has been
proposed above. But, it is submitted. unhcss and until the Code is so amended the
police ought at leat to have the power to undo the coasequences of their own
erroneus actions.

In summary, it has been suggested that since from the accused's poiat of view
the s-ame serious consequences which follow from the execution of an artet

C5hcre is a variety of sanctions, legal and non-egal, which the victim of an unlawful

Imight invoke, separately or concurrntly, aainst the peretrator Briefly, they axre:
L, civil acdon for damager: against the arrester, whether'he be an ordinary ciizein

rv. C., Arts 2035, 204042) or police officer (Ci. C., Arts. 2031, 2033. 2035, 2040-42).
If 'he latw, the stale may be jointly liable with a right of rewvery against ft police-
ma (Rev. Co-, Act- 62; Civ. C. Arxt 2126-271

b. criminal prosecution,: of a private arrester (Pan C., ArL 557) or of a pdicu
officer (Pen, C1, Arts, 412, 414. 416, 751 -52).

c. sell-help: physical rcsistarie to an unlawful arrest (assault) is la-wMl. See Ci. C..
Arts. 10, 11, 2039(b); Pan, C., Arts. 64(c) 74. But se als Pen. C, Ar!a. 433 and 76,
which are subject to confliefin, interpretations.

d. internal (jolce) diseiptine: in the form of departmc tal demoioms, fmme, e.
See Pen. C., Art 411: Police Proclamatlon 1942, Art& 18(2) and 21 if-, PRoe. No..66
Neg. Ga, year 1, no. 1,

52. Of coursc, ounce the summoned a=ued is detained by the polime against his wfil, the
summons proc ss has been transformed into one of arrest without warrant, aud should
be treated as an illegal arrest if the sttmmos was issned without proper 0 reana to
beli-eve" under Art. 25. In such a case the accused's temrdn for Mega] arrest (w
nv-e 51, above) shoul.d apply.
It might be questioned whether a summoned accused is ever really present at the polc
sL-nljot "voluntarily.- Sf note 31, above. But it doea s atn reasonable to irst upon the
distnction between "'volucntary" and "involuntary" presenco in ader to prerrve thf
tS$Cntijal disdtictio betwcn summons and arresL Admittedly, theo. involve dctrrc of
voltwtaineAtss (or invcllutaincss). fBt see Devlin, cit d above at aote 32,, pp. 68-69.
and G. Williams. "?-Polic4 Dctcntion and Arrest Privikges: An Interational Symposim,"
_England," J. Crim. L., Crim, and POlke S6. voL 51 (960L pp- 414-16.

53 This reaf¢ti. with which the prc -nt writer disagrew, was apparently instrwncntal in
the Code draftrrs' decisio to deny thw preliminary inquiry court power to dihige an
obviously innocent accused. Sec Gravcn, "La nourvelle procdmre ...- cited above at
rlote 2, n. 21. It is difficult to undcetand, in this connection, that writer's muestio
(Id. n. ,2) that the public prosecutors' disretion in such cases will in some way pibstd-e
as a protection to the accusea. Not only arf p-os'tors (who are usmally police officers)
likely to have as litt legal cdmcafion as the judgm before wtxn they appear, but tidr
appralsat af the evideuce is hardly likely to be as jmpartial as a judges
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wan-at against him zIso folow rtsponse to a summons, both forms of process
ought to be issued by the same authority - the courts - on similar criteria.
Failing this reform, the police at Ieast ought to be given the authority to discharge
apparely innocent aocuseds whom they have sumoned.

If the latter change were made. the police would have three options at their
disposal for dealing with a summoned accused. one of which would have to be
acted upon within forty-eight hours5' of his voluntary appearance at the police
station; discharge, conditional release on bond, and presentation before the
neareSt court

Arrest Without Warrant

Having thus far considered arrest under court warrant and the use of police
summonses let us ttur to the third and last method by which physical custody over
suspected offenders is obtained - arrest without warrant. The governing rules are
fomd in both the Constitution and the Code.

The Constitgifon

As noted aboves the Ambaric version of Article 51 of the Constitution per-
mits arrest without warrant only where the offender "is Jpunksomimitinga
srious offence in violation of the law in foroe," and various articles of the Cod6-s
elaborate on these exceptional case. Unfortunately there is a serious discrepancy
between the above-quoted lamgtge and that of the English version of Article 51
which reads: "'No one ma tled [dcl wiflout a warrant except in case
of fggant or seirious violation of the law in force.' If we take "flnatt" to be
-roughly equivalen to "found oommitting"t 7 the crLiat discrepancy is seen to be
that the English version would allow arrests without warrant where the offence
is either flagrant or now, whereas the Anhaic restricts the power to cases
where both conditions are satisfiedL The distinction is vital in cases where, for
example, a person commits a petty offence in plain view of a police officer. There.
an arrest without warrant would be permitted by the English version but forbidden
by the Amharic since the latter demands that the offence be a "serious"5 one. The
importance of the discrepancy is also see in cases where a police officer arrests
without warrant a person reasoay.uspetd of bav.gommi4gd a serious
offece some years previously. The English version permits such arrests on

54. Theareically, the trt opoun oould be exerise.d at the expiracton of a period as log
(but only as long) as the amcused's presene at the polic station was "vo4untarY;" see
note 52, above- That is because it is only after the 'uc of coeorian trunsfcntns th sum-
mons into arret that discharge would, in ihecy, bc frbiddetM. But it m!it be deimble
to estabish an irxebuttabl presumption of involuntalnes after the oxpiraton of fot-
eght hours, for purpMs of Articke 29.

55. See text companying notc 21 above.
56. Arts. 19-21 and 50-5t.
57. Although eme studets of Ambedv find ambiguity in the phrase, moor. it is hoped,

wuMld agrec that styadr karg liene bdkir I d%,PXl7i ill t fl+ ) COinkOt dirc
discoewry of The act in process of commision, rather than indirect, post facto d1ovey
that the act has = coumitte&

58. The precise meaning of -scious' is discussod at text aocompanyng notes 7-86, below.
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grounds of2 "s eio, 5nes" aJone, but the Amharic forbids them because the element
of flagrancy is laking.

in a situation such as this, where the English and Amharic versions are
clearly discrepant, it is obviously necessary to decide which version should
prevail. Although one can always fall back on the principle that in case of
conflict the Amharic, zs the official language of the .Empire,59 will prell it is more
satisfactory to trace the source of the phrase in question to see which version more
nearly approximates it, In doing so we see that the immediate source is apparently
The Federal Ac"8 uniting Eritrea and Ethiopia in 1952. Paragraph 7(1) of the
Act states: "No one shall be subject to arrest or detention without an order of a
competent authority, except in case of flagrant and serious violation of the law in
force.. " (Emphasis added.) That lahguage, which was in turn taken from a 1950
United Nations Resolution,'t supports the Amhadc version of its successor,
Article 5i of the Revised Constitution.

The. conclusion that the constitutional framers intended to permit arrest with-
out warrant only where an offence is both flagrant and serious, is further buttressed
by two considerations. First, that interpretation is more in keeping with the
general priciple of modern criminal procedure that arrests without prior court
authorization are properly the exception, not the rule.'1 This principle argues for
the strict construction of provisions allowing arrest without warrant, derogating as
they do from vital liberties of the citizen. The generally accepted rule of strico
construction for all penal legislation is based on the same considerations.

Secondly. the conclusion finds support at the ultimate source of the coacepi
"flagrant offence" in continental" arrest law - both constitutional and statutory.
As early as 1849 the Swiss Constitution provided "where there is a flagrant offem,
any person may arrest the offender."" Similarly, many present-day continental and

59, Rev. Con., Art 125.
60. Quoted in N. Mnmin. The Ethiopkaip Empire Federation and Laws (Rottrdam 1954).

pp. 431 ft, and adopted by 'Federal Incorporlon and Inclusion of the Territory of
Eritrc Withih the Empirc of EAiopia Order," Crdec No, 6, 1952, Nog. Gar-, year 12.
no, 1.

61. Re 309 (V), Oen. Asscmbw, th S., Dec 2, 1950.
62. Se, for e nmple, Unit e Nations, cited abov at note 34. Arts. 6-7 of 'Draft Priniples,"

and cOmmrebry, at pp. 206-07,
63. Whilc he cooept of in flagrnnt dei:ict is known to modem Anglu-Amecn arrest

law, whee it is expressed by the fo-mulae "found convwiuMn" by, and "comnitted in
the prsence" of. the arresting p aty, its role is quite modest and uadoveloped compared
to tbaz of its continoetal analogue, flagrant dMlit. For a discussion of their common
histoteal background soe M. Ploscowe, 'The Develomaent of Present-Day Ciminal Pro-
ccdurcs in -Europt and Ameica," Harvard L. Rev., voL 48 (1935) pp. 441, 443-45.
Cotmporay Aql-Amcrca 1tw on arrew t without warrait is dI c!sed in this artice,
belo, and summarized in Harrbs Criminal 'Law (20th ed. by H. A. Palmer and
H. Paher. Lmvloo, 1960), pp. 382 If.: ,. aret, R, Taykr and i Tnsolini. "Arrest
Without Warrant: Extent and Social Implications;" J. crim L-, Crim. and Police Set.,
vol. 46 (1955), pp. 191-92,' As will be demonstraed below, the Fthiopian concept of
"flagrant offencc' found in Code Art . 19-21 is of the contnental bedL

64- COnstitutional Law of April 23, 1849, quoted it Exposd des motif. fS'wiss Projec de loi
contiudonnelle sur lo FibrM lndfvldaeite ex sur finvlolabliM du domicile Genbve 1957),
p. 280,
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contincntal-inspired constitutions' and codes" allow arrest without warrant for
flagrant offences and, as will be shown below, commonly define the concept in
language very like that found tiiW-fopjian Code. And, it must be noted, the
special rules" governing flagrant offences are usually applied only to "serious"
flagrant offences, not to "minor" ones. In France, for eample, an arrest without
warrant may be made in the case of "a flagrant felony or a flagrant misdemeanor
punishable by imprisonmenL"' Minor flagrant offences. such as misdemeanors
(dfits) not punishable by imprisonment and all petty offences (contraventions),
are not subject to such arrest. Leaving aside for themoment the question of how
to interpret "serious"' in Article 51 of the Constitution,60 it is clear from the conti-
nental sources that the Amharic version, permitting arrest without warrant only in
case of an offence which is both fgn dsWer s, is correct rather than the
English version.

If it is true, then, that the more permissive, English language version of
Article 51 is not authoritative, one must immediately ask whether the Code pro-
visions on arrest without warrant are constitutional. Do they., following the
English version, pcmit arrest without warrant in cases where the offence is not
both serious and flagrant? If so. they must propeoly be considered -null, and void,
because they are contrary to the authoritative (Amharic) version of Article 517

As we shall see. the Criminal Procedure Code contains two "clusters" of pro-
visions permitting arrest without warrant: Articles 19-21 and 50 (flagrant offences)
and Article 51 (miscellaneous other offences). As to the former group, drawn from
the same continental tradition as Article 51 of the Revised Constitution, there is no
problem.. But the second, inspired by English-Commonwealth arrest law, is gene-
raily in direct conflict with'the constitutional standard expressed in the Amharic
version of Article 51.

The Code: Flagrant Offences

Code Articles 19-2i arid 5971 define flagrant offences and declare that any
person may arrest a flagrant offender. A comparison of these provisions with

65. Sc, for cxanmple, the ccnshfihtions of Bclgium (1831 Art. 7; Brazil (1946), Art. 141,
Sce- 20; Cie (1925), Art- t3; Iran (1906), Art. 10 Gre e (1951), Art 5, translated in
A. Peaslee (ed.), Consftinulons of Notions (2d ed,, The Hague, 1956), 3 Vols.

66 See, for eampI, French Code, Arts. 53 ff.; Turkbh Code, Artt 127; BeIima 1 Code
dinstruction Ciimnlle, Arts. 41, 46, 106, in J. Scrvals rt Z Mecdelyiack Lfe Codes
Beiges (28th ed, by R. Rutirns and L Bloadiaux, Brussellc 1951) ,ol 2; [Itaflnj
Codice di Procedra Penale, Arts. 237-38, in G. Lattanzi- I Codici Pendi (Milano 1962).

67. Broad amrrst powers are among a number of speci procedural rUes which usually come
into op-cratin with the commis~j of a flagramt offence in continental systems. See,
for exampI, French Code, Title I, Chap. 1, and sources cited in note 69, above-

68. French Code, Art. 73; see also id., Art 67. For a discussion of pre-1957 French law
on this point see P. Bouzat and J, Pinatcl. Trau de Droil Pinaf es de Crimbiro/oge
(Paris, 1963), vol. 2. Se. 1299. Beorc the present law there was some confusion as to
whether the rules should apply Lo rnisdenweanom (d61its), but they were always applied
to the most serious offences (crimes) and never to the least serious (contravendons

69. See the discussiOn at teXt aconipanying .ot* 78-86, below.
70. Rev. Can., Art. 122.
71. Art. 19. - Flagrant ojfPess.

(1) An offence shatl be deemed wo be flagrant where the offonder is found committing
the offence, atempting to commit the offence or has just committcd the offenc.
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Articles 53, 67 and 73 of the French Criminal Procedure Code ; demonstrates
unquestionably the continental source of this portion of Ethiopian arrest law. We
may approach the comparision by first noting the differences between the two
sts of rules.

The French law adopts a bi-paxtite division of flagrant offences into "flagrant"
and "assimilated" ones. To these the Ethiopian Code adds a third category.
"'quasi-flagrant" offences.3 One should note, however, that these lables are of no
functional con-sequence, since the Code treats all three categories in exactly the
sane way.

(i) Definition

Regarding the definition of "flagrant offenct" (including sub-categories) the
Ethiopian codifiers both added to and omitted from the continental model. To the
standard definition of "flagrant offence" as one which "is being committed or has
just been committed" Article 19(1) has added flagrant attempts. This probably is
not a substantial change in the old formula because an attempt to commit an
offence is in itself a penal offence, and therefore needs no separate mention.7 4

(2) An offence shall be deemed to be quasi-flagrant when, after it has been counitted.
the offender who has escapcd i5 chas by witneses or by membrs of the public
or when a hue and cry has bcc raise

Art. 20. - Assimilated cases.
An offen e shall be demed to br flagrant and to fal under the provisions of Art, 19
when;
(a) the police are inunediately called to the place whe rc.-the offcec has been commit-

ted; or
(b) a cry for help has been raised from the place whcrc thc offnce is being or has been

comnitte4.
Art. 21. - Ef r as regards setfing In motion of proceedings or arrest-
(1) In the case of offenm as defined in ArL 19 and 20. procee np may be institatad

without an accusation or complaint being lodged, unless tbe offence cannot be
prosecuted except upon a formal complant.

(2) An arret without warrant may in such cases be made on the conditions laid don
ia Art. 49 et seq,

Art- 0. - Arrepr without warrant in flagrant cases,
Any Mivate pcroi Or cmber of the police may arrt withoUt warrant a pcot who
has committod a flacrant offence as defined in Art. 19 and 20 of tis Code, where, the
offence is punishablc with simple imprisonment for not lc than threo months.

72. Cited above at note 26-
Art- 53 - The felony or misdemeanor that iq irt the prces of being committed or which
has just been committed Is a flagrant felony or flagrant misdemi anor. There is also a
flagrant felony or miukmeanor when, in the period immediately following the act, the
suspected person is pursued by clamor, or is found in possession of objects, or presents
traces or indications. leading to the belief that he has participated in the felony or mis-
demeanor.

Every crime or misdemeanor which, though not committed in the circumstances
provided in the preceding paragraph, has been-committed in a house the head of utich
asks the prosecuting attorney or an officer of the jdical police to establish it shal be
assimilated to a flagrant felony or misdemeanor.
Art. 73 - IT the cam of a flagrant felony or flagrant misemranor punishable by impri-
sonment [or jaitingj, every person has powtr to apprehend the perpetrator and to takc
him before the nearest officer of the judicial police

73, Art. 19(2).
74. Scc Pen. C., AuL 27. AItOa.teh c might ask whether, then, an attempt to commin t [the

Offemnc- of] a criminal attempt comes within the awbit of Article 19 the answer would have
to Ie Lnao," because that would in effect class as "'-hgrant offence' an act which is not
a Penal offcswc at all. In any event Aricle 50 would not authotire an arrest without
marrant in such a case.
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Another "addition" to the traditional concept is found in Article 19(2), which
includes situations where a -Jhue _and cry" has ben raised. This, again, is not a
s4 Q~na. adlmp since it merely duplicates the first part of the same sentence
"when ... the offender who has escaped is chased by witnesses or by members of
the public.' As for the Ethiopian Code's seeming omission o important circum-
stances covered by the French law, where the suspect is l'un4.J .possession of
objects, or presents traces or indications, leading to the belief that he has par-
ticipated in the felony or misdemeanor,"7 this was no doubt motivated by the
consideration that the English-Commonwealth formulas of Article 51fl.(._)-j
adequately provide for them.

The "assimilated cases" of Article 20 are in form different but in essence quite
similar to the "'assimilated cases" of Article 53. second paragraph. of the French
Code. Although the Ethiopian provision covers a bit more ground than the
French, it serves the same object of-allowing immediate action where attention is
called to the offence at a time soon after its occurrence.

e Having in Articles 1,9 and 20 established the defijnito of "flagrant offence"
Code goes on in Articles 21 aW 50 to sta the procedural conseances

thereof: in the case of ordinary7' fla rant offences proc npsmay be insrtu
without an accusation being 1Z E M M -a or nd complaint of-

,_ecos,7 . flagrant _ ect the :t without warrat b'y ap.Lo1ce
/ ~~ tjsiblq Ltijjw sbmen of6

75. The substantiat identity of the two formulations is seen in the reidting by one tras-
lator of "lorsque... la personne soupgocee est poursuivie par la clamour publique..."
by "whcn ... th . -. person is followed by hue and cry:" US. Army, Judge Advocate
Div., French Code of Penal Procedre. Art. 53 (translation 1. etanger, 1960, unpubi-
shed. Library, Faculty of Law, Haile Sellassie I Univr"ty).

76. Art. 43, Para, 1, French Code,

77. Quoted and disussed at text a fiomp&yine notes 107 ff. below.

78. As opposed to complaint offenes; arc note 16, abov .

79. ibid.
The argument has been made that Article 21(2) allows atret withot warrant in

&llgafat complaint offences only after the lodging of a complaint, arally at lest S=c
Graven, "Prosecuting Criminal Offences...", cited above at note 2, pp- 122-23
Athoigh thec is sonc policy justification for so reading Atice 21 no such require-
ment is laid down in Article 50, and the better view might be to allow arrest without
warrant in all flasrant ram, withoit a request ft-om the injured party. By the very nature
of most complaint offmees, their c4 ision is not apt to come to public Ltention
in a flagrant posture very often. Where they do, it is arwalbte that notoriety has already
b sachieved by the flagrant circumstances of the case and so will be lifle aggiavatea
by an arrest Moreover, one must provide for the arrest of vlagraut offenders (e.g.. adul-
trers) in complaint cases Wher the i njwud party is not immediately available to enter
x complaint. IC a prior complaint wrre required in such cases, by -the time it was made
the offenee would no longer be "flagant;" s e text, accompanying notes 87g9, below.

!n any evrt; where, the injured party In such 4 ua3e does not wish to see "proceed-
ings instituted" (Book H. Titl 1, Chapter 3 of the Code) his refusal to lodge a complaint
vilL by virlue of Article 2t(1), efictivriy preolude same.

S0. The French code alvo allo*ws arrest by privae citizens in such ws; see Art. 73, quoted
above at note 72, The other procedural ccmsequences which, ir the French and other
continental uystems. apply to flagrant cases (see note 67 above) have not bee cardicd
over to Ethiopian law, hrgely beCause they would not make sense In the predominantly
accusatorial, common law procedural Scheme of the Code.
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three months simple imprisonmuent or a more severe penalty-' We may here derive
a clue to the meaning in ArLiclc 51. Revised Constitution. of the word "seriou"'

We have- seen that in French law, arrest without warrant is. allowed for flagrant

felonies (crims)u and certain misdemeanors (ditst3 but ntLjJ1lagrant .etty

offences (contraventions)." Granted the continental derivation of the Ethiopian
provisions it is probable that LseriousI was meant to denote offences correspondiag

to the continental categories of crimes and dilits.'3 In fact. bexQ) nalL
ces with a maximum punishment of less than three months smple iam.comn..t

Article 50 does very closely approximite te French rule, for coniraventions are
punishable by imprisonment for not more than two months and a fine of not more
than 2,000 new francs.6 According to this reasoning the definition of a "serious
offence" in Article 51 of the Constitution is satisfactorily and consistently rendered
by Code Article 50.

(i) Application: Immediacy and Publicity

There are-two other matters in connection with flagrant offences which deserve
discussion, corresponding to the two elements which are central to the notion of
flagrancy: immediacy in time and publicity. The first element is apparent in such
phrases as "has. ust convnhmrted-:he offenice," 7 "after it has been cotnmmitted.'
"the police are immediately called,''s and "a cry., - has been raised.T '0 (Emphases
added) The obvious crucial questions are. How long a time is "after"? How
soon is "immediate'? etc. If, two weeks after the commission of theft, the victim

81. Vtkric1 50 uses the language "where the offence is pushabl with simple impiisonMelt
for not less tan three nonthK" which is slightly ambiguous. It most likely means

vWhere the offenor carries a maximum punishment of at lean three months simple im-
prisonment or of rigorous imprisonment or of death," Thus, for exmapqlc the flagrant
conmissiort of an offence under Aricle 415 of the Penal Code ('Abuse of the Rigih of
Scam* or Seizur7, which is punishable with "siple imrisonment for not less than one
month, axd fine," would subject the dot to arrest without warrant under Article 50
evrn though the penalty ultimately imposed might be oly obe mouth simple ionprison-
meat, because the offence is still paWihable by up to three years simple imprisonfmt
(Pem. C, Art. 105). And since Article 50 is meant to implement the constitutional poliey
of allowing arrest without warrant in the case .of strious flagrant offences it would be
anaomalous to read Artdde 50 as excluding oftencos punishable by rigorous imprisovmnt
or death.

82. A crime is an offeno puitishablc by severe penalties such as death or iwprison-cint at
hard labour, and loss of civil rights The French Penal Code, Arts. 6. 7. 8 (t-aaslaio.
3. Morerau and Q. MueHer, London, 1960).

83. A d4i: is an offence punishable by jailing or imprisonment for not more than five years
and a fine. 1d.. Art. 9.

84. A courravendion i5 an offcncc pinishable by imprisnment for not more than two months
and a fire of not mror than 2,04) new facs Id., Arts, 465-66-

35. B t the French tanguage version of the U.N. resolution to wh1ch we have traced the
:origin o the consilutional provision docs not mcn!o4 cine or d Wt. It reads; "Nul ne
pourra fitre araR ou dftcnt'e si cc ncst pas w" l'orde rune autorit6 compdtentc sauf
en cas de violation flaganto et grave d ia lai en vfgtr. Res. 309 , GemL
Assembly, cited above at note 61.

86. Thc French Penal Code, cited above at note 61, Arts 465-66.
87, Art. 19().
88. AMc MU2)
89. Ar.M 20(a)L
90, Art. 20(b)
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thinks he recognizes the offender walking on a public thoroughfare may he Aegaiy
invite passers-by to chase the suspect and arrest him? Or does "after it has been
comm ite in Article 19(2) mean "imte .x "9 Does Article 19(1) (in
combination, always. with Article 50) authorize a police officer to arrest without
warrant an offender who re-appears at the scene of the crime twelve hours after
commission of the offence? twenty-four? forty-cight? The answering of such ques-
tIons demands a line-drawing which is never eay.

Appropriate guides might be sought not only in foreign lawn but by r-eferemc
to the purposes of the provisions Mi question, Why does the law permit these
czceptions to the general nle that no one may suffer arrest without prior court
scrutiny and approval of the ground therefor? The obvious advantages of arrest
without warrant oyer arrest by warrant is that the former allows prompt action
by avoiding the delay involved in traveling to the ego and applying for a warrant.
According to continental writers, flagamnt offences require or permit the omission
of such time-consnmin& formalities on LhreeOunds: prevention.Adtecton and

certainy. Preverion applies where immediate arrestis the only way to prevent
lhe offender from carrying off the fruits of his orime. Detection refers to the need
for arrest in order to sto the offender from escaninv, and to preserve evidence
wich migt grow stale or disappear during a delay after the occurrence.5

C anty.-refer3 to the fact that where an offender is food "red-haded- there is
no possibility that he is innocent, so there is no need for such judicial safeguards
as a warrantY'

It should be noted that although these arguments are offered in support of
aliong wide arrest powers in flagrant cases, the first two may be equally appli-
cable to non-flagrant offence. A police officer who, for example. some months
or years after an offence spots the suspected offender in a railroad station, risks
his escape if he delays for the time necessary to procure an arrest warranL Simil-
arly, an officer who three weeks after an offence learns that the suspected
offender is about to check out of his hotel room., risks hiescape with the fruits
of his crime- if le forbears from rushing into the ream and arresting the suspect

91. In the Amharic version the word -immniatly" has becin uSc4
92. Wc find in Fremch I aw, for example, a change from "temps voisn du dlie' (Art 41,

(old) Code diM-fruc.ton Crinmile) which was intepreted as covering evet up to
forty-eight boUrs aftcr the offence was committed (see Bouzat and Pinatel, cited above
at note 68, voL 2, se. 1298) to the stricter formula, -tmps ua vosin de Pratia"
(Arit 53. (new) Code de Pfedaue Pnafe under which a hirty-six hour delay has bee
ruled too great. Decision of Scpt_ 9, 1960 (Charnbre d'accus.. DoutL Fra.), A C. P.
Sema3nc Juad Serid 0. 1960, par 1177 (note Godre).
The wods "innuediately after" and "Jus; committed" in Italian law have apparently
received an inflcpretation narrower Iban that given to the analogoms French proviav;
an arrest tIrec hotw after the ctwnmission of the offenc has been approved. Cas.,
ScLz, 1 l1 maggio 1949, Lissoe, At*. pmn, 1949, II. 621 cited in Codic D1 Procedum
Pe-ane. 'ciI above at note 66, commentaxy to Art. 237.

93- EpasO des motifs, cited above at note 64, p. 281.
94. Mid
95. Bouzat aild Pinatel, cied above at note 68, voL 2, See. 1295; Pklowct edt¢d abo

at note 63, pp. 443-44.
96- lbd,.
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without a warranL Nevertheless, although it inighL be ad _equs.om some
points of view to execute an arrest without warrant in such exceptional (but non-
flagrant) cases, one must keep in mind the extraordinary nature of this proc6dure
and the danger that in the progressive extension of its scope to cover more and
more "exceptional cases." the judicial safeguards prescribed by the Constitution
for the ordinary case will be altogether Lost, That, and the fact that the "ceminty"I
rationale grows weaker with each passing moment after the complefion of the
criminal act. argues for a very strict construtiou of Articles 19 and 20. Therefore.
ii would be best if the proximity in lime required by Articles 19 and 20 were
interpreted narrowly, that is, a matter of only a few hours at most after the
commission of the offence.

The second eltment of flagrancy, that the commission of the offence or its
aftermath be in some sense "pgblic.' is apparent in such requirements as that
the offender be "found" committing or attempting to commit the offence,5 that
he be "chased by witnesses or by members of the public." that a "hue and cry
has been raised,"" that the police have been "called so dhe place where the
offence has been committed,"'00 or that a "cry for help has been raised" from the
place of the offence. (Emphases added.)10" The policy pa;lowing..ee arrests in such
cases can be justified, -not only by the add e.mA!ity whidch publicity" lends, but
also, often, by the need promptly to restore disturbed public oider and tranqpility
by removing the cause from the scene. Such prompt action might also be neces-
sary, in some cases, to avert further public disturbance in the form of lynching or
other violence committed by the offender or his pursuers. Thus it is easy to
understand why the concurrence of a "public" offence, together, frequently, with
an opportuaity to terminate a resulting disturbance while it is in the course of
happening, should qualitfy as an exception to the rule requiring prior court approval
of all arrests.

Granted that "public" coamission or consequences are essential to flagrancy
let us consider the application of Articles 19 and 20 to a particular case. Suppose
there is a disturbance during an authorized public meeting, and a police officer"'
comes upon X and Y pushing and shouting at each other in the asqembly. Three
or four of tht bystanders tell the officer that X is a trouble-making intruder, so the
officer arrests him for having been "found committing' an offence under Article
484 of the Penal Code. for which arrest without warrant is authorized by Articles
19 and 50- Later it turns out that Y was the real intruder - X was really the
meeting's chairman, who had been trying to eject Y when the policeman arrived
and, owing to the false accusations of unsympathetic bystanders, arrested the wrong
man. Was the arrest lawful?

97. Art. 19(l).
98. Art. 19(n
99. Ibid.
I W) Art. .20(
101, Art 20(b
102. A private citizen would be in the same position (Art. 50). Not only are private pmersons

authorized to arrest flkrant Offcnds by themseh - they are also required to rtspond
to pole call for a.sitae if s.uch nasstce can be slvc "without risL See Art 57,
and Pen, C., Art. 433, 761.
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It seems clear that in order to protect""3 the police officer, who acted very
reasonably under the circumstances, we would have to say that it is immncrlal
that the arrested person was not truly "found committing" an offeoce. Rather. he
was "apparently" committing an offence, and thi proper interpretatiom of every
requirement wider Articles 19 and 2010 must be so viewed - not "fouad-
attempting to commit the offence' but "-fq(dj ppgM-i i)emntg to commit the
offence," not "has just committed the offence" but has apparenty ust committed
the offence" and so on.Y15 So long as the test of Article 19 or Article 20 reasonably
appears to be sar.ifted in any particular case the power of arrest without warant
granted by Article 50 must be seen in law as applicable, even if it should later
develop that the test was not actualy satisfied.

Similarly, the converse must be true of arrsts without warrant which do not
reasonably appear legal at the time of execution but which are justified. pot Jom.
by the results. In those cases the arrest must be seen as illegal, and the officer held
liable for his miconduct. Thus, for example, should a police officer in the cir-
cumstances described above arrest a peaceful onlooker, simply for the usatisftory
reason that the officer dislikes his appearance, the arrest cannot be justified uder
Article 50 even should it later develop that the arrestee was the ringleader of the
intruders, and in fact guilty of an offeic under Penal Code Article 484.
For. in order to protect innocent citizens, one cannot allow arrests which, from the
point of view of the arresting party at the time of the arrest, were legally unjusti.
fiable, even though subsequ nit devclopments justify prosecution and conviction of
the arestee, The proper test of the ],ai t of any arrest td n r oust re
the apawh o cg.Existence oT a Hla --

The Code: Article 51
We have so lar considered one group of Code provisions which permit arrest

without warrant -- Aktiles 19-21 and 50-and have deonstrated their origin in
continental legal systems. We have -&ic-. also, that they are entirely harmonious
with the restrictions of Article 51. Revised Constitution. which has a similar
origivm We may now turn to the second "cluster" of provisions allowing arrest
without warrant, those contained in Article 51.107

103. From, in this cae, seif-help" (suc notc .51, above), The oiens gqod-faith mistake as
to the facts would doubtless nqate any civil (Art 2D39(f and 2042(-C-Kv C.) cr pcal
(Arts. 76 and 416, Peu. C) Eability on is part

104, This reasoning %Plka equally to Sub-art- (IXb), (c) and (f. of Code Article 51, quoted
below at note 107.

105.flat is how "tound commning an offmece" s imntepreed in England; si Wi9uhire v,
Barrett, cited above at mote t13. Similarly, some American judidictins inter trc to kM
"committod in the piunmce of .. " to mean "zrmsonable belier that the. offace is bine
committed, although others lotd differnmly. See note 62. abovra and L Orfied, Crim:-
rwl Prucedure from .4ret to Appeal (London. 1947), pp. IS L

106,This is the law in France; m Dcision of Oct. 25, 1928 (Coutt of MmKs, Fr. Da40
1929, Recudl Periodique, pL 2, p. 46. Ameiican cases have al.o hald that an ujWstietd
arrest cannot be mad IegaJ rctvopedivaly by the ifllgahity which it tUr up-r See
Drprr v. U-S. (Sup. Ct. US., 0959t U.S, Sup, Cf. Rep. (Lawy rs ed.), voL IR. p. 329;
Snead v. Bonrot (NY, US., 1901) NY. Rep., voL 166, p- 325.

,v7. Art 5t. - Arrest withotr warrntm by the po*ce.
( A) Any mmbr of the police may %;t wilt wvafant may P=%,

(a) whom he reasoably sspmts of having ommiacd or beng abot to cmnmir an
offence punishable with imprisonment few not l]M than onr yer;
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Although space does not permit detailed consideration here of each rule
contained in Article 5i, a few general comments, illustrated by refere c to
particular rules, might be helpful,

We might note first that in contrast to the "flagrancy" provisions considered
above, the various elements of Article 51 are derived from English-Commonwealth.
not continental law. The immediate source of Article 51 is apparently Section 23
of the Malayan Criminal Procedure Codc)1' which in turn is closely'" based upoa

(bf-who is in the act of committing a breach of rLh peace;
Ocl who obstructs a member of the police whilo in the execution of Ii dut es or

who has escped or attemptcd to escape from lawfu] custody;

(d) who has. cvadd or is rea-onably slpected of having evaded police suspewr-
sion;

(e) who is reasonably suspected of being a dcscArcr from. the armd frn cr the
police forces;

(f) who has in his possession without lawful excuso housbreaking implemnsa
or weapons;

(g) who has in his possession without lawfuI cxOse anything which may reasmahly
be suspected of being stolen or otherwise obtained by the commnission of an
offence;

(2) Nothing in this Article sha l affect tbe powem of other govenrment offiem to make
an arrest without warrant under special provisions of other laws.

10. Malayan Code, 8cc. 23. When polie or penghulu may arren whhour warrant.
(i) Any police offi-cr or pcghuli may without an order from a Magistrate ad with-

out a warrant arrest [si],

(a) any pe-son who has been concerned in any scizable offence or against whom a
reasonable complaint has be=n made or credible infmation has bea received
Pr a rvasonable vspicion exists of bis having bea so coecerned;

(b) any person having in his possesslo without lawful excuse, the burden of prolv
in$ which excuse shall lie o web peson, any implemet of hos braking;

(d) any person in whos poswsion anytbhing is found which may Teasonably be
suspectod to be stokI or fraudulwlty obtained proprty and who may reason-
ably be suspected of having committed an offence with rcfermm-to auc thing.

ic0 any person who obstructs a police cficcr whikl in thc execution of his duty or
who has mcaped or attenipts to mscap fro lawfML custody:

(f) any pesn reasoably suspete of being a descrte from His Britanni
Majesty's army, navy or air fom o*r from any regular fomcs maintainod or
paid by the Government of the Feferated Malay Statc;s

(h) any person who has no ostensible means oe subsistace or who cannot gve a
5Usfactory account of himself;

(j) any person in the act of cnunitting in his presence a breach of the peace;
(k) any prm subjet to the supervisicn of the polie who fai to comply with the

requ.r=cnt of Section 296 of this C de.
(ii) Noting in t1hi secdon shall be hold to limit ar to modfy the opeatati of say

other law empowering a police offior or penghulu to arrest without a warranL
(Note: A penghulu is a Malayan village headman.)

109. But with some diffeects. The Indian provision in question contains no analogue to
S=c. 23(1)0 nor to Sce 23(ii) of the Malayan code, which have been brught into the
EthiOpia law as Article 51(1)(b) and 51.(2) respecNvely. Such facs e strong evi&n
that the Malayan, not the Indian. Code was the principal modd used by the drafter for
the commiO law parts Of the Ethiopian Code. Considering Six Chrles Mathews pirior
judicial cperience in Malaya (see note 6, above) this seems a reasonable ccmjectm

Note, also, the rlted aTest proisions of Police Proclamation, 1942, cited above at
note 31. Art 14.
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Section 54 of the Indian Criminal Procedure Code.110 And. as might be expected
under the circumstances. these "common law" arrest provisions do Dot a h
smoothly with the constitutional restriction, which is continental-inspired. In7FE
almost every rule of (Code) Article 51 clearly violates the proper (Ambaric)
version' of Article 51. Rcviscd Constitution, and is therefore, to that extent,
unconstituional"

Let us take, for example, (Code) Article 5lj 1) () permitting police arrest
without warrant of any person who. inter alto, obstructs a member of the police

110. Indian Cod, Ste, 54. When polie m ay arrs without warrant.

(1) Any police-officer may, w .ithot an order from a Magistate and %ithout a warar'at,
arrest
first, any person who hAs bcen concerned in any cognizable offen or against whom

a reasonabe complaint has ben made, or credible information has been
rceived, or a reasonable suspicion exists, of hRs having been so concerned;

secondly, any person having in his possession without lawful excuse, the burden of
proving which cxcuse shall lie on such person, any implement of house-breaking;

thirilty any person who has been proclaimed as nn offender either under this Coda
or by ordzr of the S=t, Government;

founty, aay person in whooe posaession anything is found whic may reasonably
he quspected to he stolen property and who may reasonably be suspWeted of
having committed an offence with reference to such thing:

/iftly, any pcroca who obstruct a police-offictr while in the txectia of big duty,
or who has escaped, or attmnpts to escape from lawful custody;

sixthly, any peron reasonably suspected of being a deserter from the Indian Army,
Navy or Air Force;

.tevenrhly, any person who has been concerned in, or against whom a reasonable
complaint has been nade or credible information has been received or a
re.sonable suspicion exists of his having been concerned in, any act committed
at any pa gut of India which, if c;mmi id in India, would have been puni-
shable as an offence, and for which he is, under any taw relatng to extradition
or Ptherwisc, liable to be appehenade or detained in custody in ndia;

eighthly, any releascd Lonvict memaniittinS a breach of any rule made under section
565. sob-Secion (3);

niin:hly, any pscnad for whose arins a requisitdon has been received from another
poliec-officer. provided that the requisition specifies the person to be arrested
and The offence or other cauec for which the arrest is to be made and ii appears
thor-lroM that lhc petrs-o might lAwfully be arrested without a warrant by the
officer who isstud she reqaisition.

(2) This section applies also ia the police in the town of Clutta.
See also similar provisions in the criminal procedure codes of Singapor Colony

(Singapore Code, Sec. 31), Tanganyika Th-ritor- (Tanganyika Code, Ser. 27), Sudan
(Sudan Code, Sec. 25), and Ghana (Ghana Code, Sec. 10).

lll. Sec discussion in text acornpanying notes 55 f, above. Most do not nacessarily cmn-
flie with the (incorrect) English version, which presumably was the onc with which
the drafter worked - almost evey offence descrbed in (Cdcl) Article 510t) is eirher
flagrant or serious. But they do run afoul of the conjunctive formrWa found in tbe true,
Amharic rendering.

112. It should be stressed that some par=s of Code Article 51 are susoecptiblc of being applied
constitutionaly, and hosc sub-articm are not void "on their face" but only in many of
their purported application& For example, Article 51(1) (a) coud be applied in a fla-rant
ease, e.g. to arrest a mardercr in hot flight from the scene of his crime.

But, it is suggested, t the extent that Code Article 51 is applied to cascs which arc
both flagrant and serious, Te article though constitutionaL is almost entirely ipm-
flu as. That coclusiOA follows from our finding that Cods Artie-s 19-21 and 50 as
Presently drawin implement the constitutional standard almost exhaust4vey. Sec note 122.
below.
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whle in the execution of his duties.'" Now by the very nature of this offence, its
commission is bound in ordinary cases to be "flagrant' within the meaning of
Article 51 of the Revised Constitution. But the Constitution permits arrest without
warrant only where the offence is both flarqgr and e erious, and by 'serious" we
have interpreted the law to mean punishable byz id m
ment.t '1 This otftvnce (in its unaggravated form), puni h ith s impIeps .

ment not exceeding one month,115 therefore fails to meet the costitutional stanrd
Th's same objection applies to other parts of (Code) Article 51.' 6 With respect
to the remaining sub-articles some of them do satisfy the "seriousness" test only
to fail as to flagrancy."'

This unfortunate situation exemplifies the confusion that can result from an
eclectic approach to codification of adjective law "' common law rules on arrest
have been adopted, side by side with continental rules, by a code subject generally
to a continental constitutional provision; the continental rules comply with that
provision, but the common law rules do not. The only possible escape from this
dilemma, outside of legislative repeal of the offending Code provisions, is to take

113. The apparent source is Moayan Code, Sec. 23(i)(e), quoted at note 108, above.
114. See text accompanying notes 8246, above.
i1. Pen_. C, Arts. 433(1) ("Rasinling Authority"), nad 762 ("Refusal to Obey an lnfuncrdon"1
116. Depending on one'a interpretation of breaoh of the peace" Article 51(l)(b) might be

in this catcgory; 5e discussion in note 118, below. However, Sub-article 1(f) apparently
refer to the p tty offence prescribed by Penal Code Article SWS C'Unjustified possailon
of Suspicious Arflc/ed', not a seiious' offeice:, and the sae is true of Sub-article 1(a)
In the case of Sub-article 1(g) the provision cannot be justified on the r-rond that truly
serious offences (e.g, Pn,. C-, Arts. 630 ("Theft"), 635 ('Aggravated Theft), 636
("Robbery"), 647 ("Rtceh'T"), er.) might have been committed; the described offence
is pcssession, a non-serious offence for which arrest without warrant would be unconsti-
lutionial.

Likewise, in Sub-articl (IXd) the offence (Pen. C., Art. 453 - "'Non-ohmr-
vance of Secmdaty Pautfies and Preventli Moearef) is pu6shable by a maximum
of one month simple Imprisonmentt it is therefore not "serious" within the meaning of
Aretic St. Rev. Con. and arrest without warrant is impenmissib.

117. For exrrple, AricIe 5(1) (a) cIarly purports to allow arrest without warrant in non-
flagrant cawes,

Sub-articles (Xe) and (1Xh) pose somewiat difficult problems, because aithoujh
the describd offences (Pent C, Arts 300 - "Desercion" or 412 - "Breach of Official
Dutes,' 471 - Dangerous Vagrancy") are 'secms," it is disputable whether or not
they are nccesariIy flsranL One can argue that both desertion and vagrancy are "con-
tilujug" offences, i. that once having deserted or having fulfle4 the conditions of
Articlo 471 the offend-r is in a continuous and flagrant "state" or "conditiu " of dser-
nion of vagrancy. But in view of the general philosophy underlying the flagrancy ruls
(see text Ic.ompanyinl notes 97-105, above), it would seem better to require arrest
warrats in such cases upless the circumtanae show, by overt. -public-, behviour, the
commission of some element of the offeace, e.g. hot purs-it of the dea-ter, threatening
;sc.s of the vagramt Where there is no "public" disturbance there is no real flagrancy,
and no compelling reas*n for avoid.ng the preferred method of arrest by aourt warrant

118. An example of problems which ca aise from a different sort of cccticism, the adop-
dion of common law procedural rules with continental substantive rdes, is found in
Article 51(1b) allowing police arrest without warrant of any person "who is in tbe ga
of conmitt"ig a breach of the peace, "Breach of the peace" in this ontext is an obvious
import from tic common law (see, ., Malayan Code, Sec. 23(iXj), quoted above at
note 108) and has a fairly definite range of application to cases, however minor, which
involvc or threaten imminently to incite violence and public disorder. See Hatsbhuys
Laws of England cited above at note 26, voL 10. Criminal Law, para. 635; Corpus luipis
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the-English versiont  of Article 51 (Rev. Con.), not the Amharic, as authoritative.
but this. it is submitted, would result in an excessive broadening of the power to
arrest without warant; the constitutional protection would be reduced to a mere
fraction of its intended breadth, and the general policy' : ' of favourinig arrest by
warrant wherever possible largely defeated. Ratler than adopt such a solutiou
it would be more detsirable to recogize as valid the Amharic version of the
constitutional protection, which expresses its meaning truly. and repeal the
incompatible and superfluous powers of arrest without warrant granted by
Article 51 of the Code. Then. to whatever extent the remaining arrest provisions
in force prove inadequate, the lack should be remedied through legislative amend-
meatdL wherever coastitudionally parmissible.'

Secundum (New York, 1937). vol. 6. Arrt, Pp, 591 f.L While Sub-article (l)(h) cleary
desacibes offveKs which are flapant, t he is a dilemma involved in deciding whether
or no it dwrsibes serious once If we impart a normal common law "mening -to

"breacbh of the peace" thee many of the offences covered are minor ones. See, for
cxamp]c, Pen. C., Book Vill, Title I, Chap. IV, Se. 1t, entitled Offences againt Public
Peace, TninquWty and Order paticularly Arts. 710 C'DIsturbwwe of Work or Aesi a)
Otherps") and 771 (Biaphmous or Scandaious Unrwces or Auitudea' ) for which
az-cst Without warrant would be unconstitutioaaL On the other hand, the continental-

snpired Penal Code also conuan 2 chapter (ArtL 484-87) spe fficaly entitled -BRJEA-
CHES OF TE PEACA all of which offaces are "serious" But it is most unliely
that the drafter of Sub-ardcle (1)(b meant "breach of the peace" to refer to that
chaptar because some of the offcac4s dacribd thtrein (eg. drawing a cheque without
cover deliberately while in a slate of complete krrspocsibility due to drunk n - Pen.
C., Arts. 485 and 657. and violadg ft resting place of a dead person -Pen C., Art, 4M7
are rmnote indeed (torn the original common law concept and from any justillaioa for
pernitbu a-rests without warraAt This Penal Code chapter derives from contientral

recadcdnts-: see the Italian Penal Code, Title IV in 13. Latanzi I Codlc; Pen2li (Milan,
1962); Swiss Penal Code, Arts. 258 LL, (A. Panchaud. Code Pian Suisse Annold
(2d &, Lausanne, 1962)), Belgian Penal Code, Title V, Chap. LX in J. Servais and
R_ Mchelync, LUs Codes Belge (28th e4 by R. Ruuiens and J. Blondaux Brussdg,
1953), voL 2.

The question which results is whether one ought to interpret breach of the pna"
in the Crimial PTocedUre Code in accordance with the commOn law, as probably in-
tended, and thereby expose it to caostiutional nullitication, or whether to interpret the
term in conformity with the (continental) Penal Code and Cosdtnldon despite t
drafte's probable iantent otherwise,

119.See- text accompanying notes 55 [L, above.
120. See terx accompanying note 62, above
12- A prime candidate for amendment in any case may be Code Article 51(2), which

pYrczes the power to areet without warrant given by special legislation to govenment
offier other than mnbers of the poli. When read in conjunction with Article 49,
the omisioa of amy rcfcrcicc to the police in the Article 51(2) saving clause effectively
invalidates any pow r to srrest ithout warrant given to the police by spadal leislation-
The saving clause is thus renderod supctfluous (what "other government officers" have
actallY been given such powe?). In additio, the langage closely parallels Malayan
Code Section 23(ii} (quoted at nte lGB above), except that the Malyan prmv ion
expressly does apply to the poLc. One is tempted to conclude that the wording is
detecfive and that it was mcant to "ad "...the powecs of govemen officr._
Se'ely as ii stands te provision has an opposite effect from that of its Malayan nxod

122.There is, really, very little constitutonal leeway. If Articles 19-21 and 50, Crit Pro- C.
correctly inter"e th consdtitional staadart *'flagrant and srious," t1m tose Code
articles presently authorize s rst withont wanAt to the maximum extent powilted by
*a COnmstutOn - it., wte there is "flagrant" commission o an offence punlsoathi
by three months simple imprionn=int or a more mrious penalty, But the is room for
manipulation in two directions, First, Ut defination of flagrancy in Cod Article$ 19-20
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Summary

Both the Constitution and the Criminal Procedure Code closely regulate the
methods of taking a criminal suspect into custody. In general, summons is prmfer-
red over arrest, and arrest by warrant preferred over arrest without warrant
Courts ought not to issue attest warrants unless satisfied that there is reasonabMe
ground to believe the accused guilty of a crime, and that a summons would not
accomplish the same result Because there is no clear provision in the Code for
discharge of a summoned accused prior to trial, the consequences of a summons
are similar to those following on arrest. To remedy the present anomaly the
summons power ought to be transferred from the police to the courts and, until
that is done, the police ought to have a clear right to disarge apparently innocent
suspetts whom they have summoned.

Article 51 of the Revised Constitution and Code Articles 1921 and 50 dtive
from a common continental source, and allow arrest without warrant only im case
of offences which are both flagrant .and serious. Code Article 51 is based on
common law sources, and purports to allow arrest without warrant even where
flagrancy and seriousness arc not present together. Although this accords with
tic crroneous English version of Article 51, Revised Constitution, it clearly'violates
the corrcct vcrsion, and much of Code Article 51 is unconstitutional in most of its
intended applications. superfluous in others. These and other problems have
arisen because of an overly eclectic approach to codification, which has attempted
unsueassfuily to mix continental and common law rules allowing arrest without
warranlt.-.

It is submitted that in codifying adjective law it is hazardous to draw too
freely, at least in the beginning,'2 upon different legal "families." The best ap-
proach would be to draw upon a single foreign system. and adapt it where desirable
to suit local conditions. If it is felt necssary to draw upon more than one foreign
system then the sources should be from a single "family" of legal systems. In the

might be broadencd to fill part of the vauum left by the demise of Code Artice 51,
e.g.. by incotporating the oontinental formula "found in possesiou of objcts, or prents
traces or indication; Ieadng 'to the belief that he has participated in the felony OC
misdemeanor.' Se text acmnying notes 76-77. abovw. Scondly. the Pea Code
might be amended by increasing the pcaal ics for certain offencs in ordtr to make
chem ,enfituo- ly Mwioa" Thus, fh the ofne of ref Ua to sply oes name And
address, ec, to a police offimr (Art. 762) might be tlfl*f d from te Code of Pet
Offences to the Penal Code, and vive a maximum pkunishmnt of tlnt moaths dnmle
imprisonment. Then, in most of the cawa now Cuconstitutionally) over by Code
Article .5, a w afrt of arrest amid be 'ued after the sospect's identity Wer. establisht.
On the other andi-7"-fii? :- t6 aisfy the polceaitf i-ciilty would litttc a flagant,
• : fcous offence for which arrest without waratnt could be made

lt The Japanes expeimnce with a "mixed" coatiteta? and Anglo-Anicrian. aininu]
procodrre cd has apparnmtly proed quiel sucessful. But even there the iaitial afoIs
cign-inspircd" codes were drawn from a single dcveloped sytn (Fra=M od tM
Germanyt. and only later modified sel&ctvely to incoporate Anglo-Am-ican advenry
proewds and strengthen individual rights. Se S. Dasdo, "Japane Crilinal Procedure
Reform: A Practical Exporiment in Comparative Law," in G. Mueller, ESsays in Crimi.
nami Sdene (London, 1961), pp. 448 if. Such a gradual mixing prwoe has more Chance of
Suc.ss, one would think, than a sudden and total mgngr no part of whci has abe
sbmt!Ti prior operat o,
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case of Ethiopian criminal procedure, that should have been the common law.L
Owing. probably. to & reluctance to discard entirely a "false beginning" along
continental lines.125 the Criminal Procedure Code codified a mixture of continental,
English-Commonwealth and traditional practices ' '6 The net result was often
confusion, not only in the law of arrest but in other areas as well. 127 The failure
to "take over" an cxisting integrated system. with its balance of protections and
advantages to the accused and slat alike. may have led in Ethiopia's case to a code
unduly weighted in favor of the state and against the accused. In combining
elements from three very different sources. even protections common to al three
were omitted ."

This degree of clecticism is undesirable. It was apparently avoided in codify-
ing the law of civil procedure.12 and reportedly will not be practiced in the
forthcoming code of evidece.130 But the Criminal Procedure Code remains in
need of alteration. By selective, thorough amerdment. its "mixed" character should
be revised, and replaced by one which is more genuinely common law or conincn -
ta! in essential siracture and safeguards.

124.See Gravcn, '-la ncnvi:c .. . cited above at note 2, pp. 74-76, for a discuaion of
uty it would bavc bee a mistake to adopt continental rather than common law cimi.
na proeodure.

125. See note 6. above
126. Examples of traditional practices retained by the Code can be found in Articles 150-59

(private prosecution and joinder o civil claims in criminal proceedings, 183 (appellate
review by His Majesy's Chilo) and 204 (Imperial confirmation of all death sentnces).

127.The writer has not yet had the ppormunity to discover and analyze the soxcsr of every
part of the Code. It seems fairly obvious at this stage, though, that eclecticism has
nr.&xCd severe pmoblctns in, the areas of polc-e internogazion (see Fisher. cited above at
fotc 2, pp. 333-34) and preliminary inquiry (see note 128, below).

129. A prime example is the pitliinaxy inquiry, combined with the rules on bail. Sea text
accompanying notes 9-15, above, and Fisher, cited above at note 2, pp. 337-38. Although
not in continetaj law, nor in Enghh-ConamcnwcaIth law, nw in traditional Ethiopian
practice would an apparenty innoceit acased nee be kcpt in custody from the
day of arrcst until his acquitta] at trial, in serious cae tkder L'h Code that is prmcsely
what must happen. unless the publk prosecutor clooses to dtn$ the hafge HQ a
single srstnl or 5ingle family of sywas he t=Me soumce. wcb a futdama'taJ right of
the accused as the pre-trial judicial screen would not ikWly have betn discardd Ft -

themoM, evtn the accusads right to dkroawr, be-fore trial at lbo prelminary inquiry.
details of the pro&ecutionts case against him has be erod in Ethiopia by Code
Article SD, the import of which is that no accused rver las a ,l.,ht to aL preiminary
inquiry. By contravt, in continental and English-Comnriowealth sys tis, his right to
a preliminary inquiry in at! serious caes is recognized as a lucdaincmtal safcguard Se
F. Sullivan, "A Comnparative Survey of Problawns in Crmanal Procdnre," St. Louis L. J..
vol S. no. 3 (Spring 1961), pp. 388, 392.

129. The Civil NoofLur Code of 1965 is apparently b&d primary upo ft Idan CO&
of CiN Ptcdure, with IbNraj modioatimls to sui EthioMpan endiiont.

130. Which report dly !il be cnommon law oimtl.
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rHE LAW OF FILIATION UNDER THE CIVIL CODE*

By George Krzcznowicz**

A. INTRODUCTION

I. Illegitimacy

In, the Ethiopian church, as in other churches, the concept of sin has led to
a disthiction beiween legitimate and natural children, which has affected the law
of succession. According to the Ethiopian Christians' ancient book of law, the
16th century Fetha Negant, illegitimate children cannot inherit unless there is a
testament in their favour) Such distinction, however, has not prevailed. or has
disappeared in practice, the customary law making, as a rule, no distinction bet-
ween the status of legitimate and natural child.2

Filialtion

The Fetha Negast contained no provisions whatever about any modes of
parental affiliation of children- (Incidentally, this makes one doubt whether the
mentioned old distinction between legitimate and natural childrmn was ever very
real.) In customary law prior to the 1960 codification, proof of filiation was free. all
evidence being admitted. A very common mode of establishing paternal filiation
was a Christian mother's religious oath, indicating the alleged father (who could
be, if she was married, a man oftr than her husband). Such oaths had a particular
force if made by an unmarried girl, and were in all cases hardly rebuttable if taken
before a priest at the child's baptism or in articido moris.3

The fact that (a) filiation could be so easily established, coupled with (b) the
disappearance of any distinction and the equality of rights as between "'legitimate"
(marital) and "natural" (extra-marital) children, and (c) the lack of any time limits
for the bringing of the affiliational and the concomitant successoral claims, have
caused a host of confutsed successoral suits. brought by alleged natural children
on flimsy grounds.4 In order to cope with this unsatisfactory situation while pre-
serving the traditional legal equality between marital and extra-marital children,
the Ethiopian Civil Code of 1960 severely limits the admissible modes of establish-
ing filiation. These modes of affiliation are disussed below.

* This aticlc was a report to the Sevtnth Conorss of the International Academy of
Comparative Law (1966) It includes a few chang from the report as delivered at the
ConetCsS.

Faculty of Law. Haile Sealassle I University.
I. See I. Guidi, It Fetha Nagast -o Legtiladone dei re (Roma 1899), pp- 419 add 541.
2. Cf., c~g., C. Conti Rossii, Principi di diritto consuerudinnrio daItEilrea (Roma 191).

p. 315; F, Ostini, Trantao del diriflo conmuerdinarlo deltEritrea (ASmara 1936), p. 80.
3. C., e.g., Conti Rossini, work cited above at note 2, pp. 286-88; Ostini, work cited above

at note 2, p. 70,
4. As shown by the largely unreported eas aw oa this topic. For a case based an serious

grounds (informal paternal recognition: racatus) see Mulunesh Hailu v. Bcketch
Haflu (Sup. Dinp. CL, 195. Civil App- No 36157) (unpublished)-
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B. MODES OF AFFLIATION 5

Summary view

Under the opening provision of the Code's Chapter X on filiatioa. the rules
on the legal "determinationf ' o a child's father and mother may not be derogated
by_ agreement except where the- law expressly provides otherwise. It follows that
the Codes enumeration of the modes of establishing a maternal or paternal filia-
tion (in Section I of said chapter) is limitative, except for the express rules of
Section 2 on the conactuaI regulation or assignment of paternity. The modes of
establishing a maternal or paternal filiation must be distinguished from the modes
of proving that such a filiation has been established, which later modes are
mandatorily governed by the provisions of Section 3 of said chapter.

The modes of establishing, in law. the blood relationship of the first degtee
called filiation (with its consequences in family and succession law) between a child
and a given woman or man. can be summarized as follows:

. Maternal filiation is:simply established by the physical fact of birth of the
child from a given woman.7

[I. Logically. paternal filiation should be established by the physical fact of
begetting of the child by a given man. Since this fact is impossible to determine,
paternal filiation is attached by the Code to one of the following situations or acts.
which at least probably coincide with true physical begetting:

1. Paternal filiation results from the maternal one (which is established by
childbirth) where a marriage, or a so-called irregular union existed between the
mother and a given man at the time of the birth or conception of the child.'

2. In the absence of an affiliation under rule (l) paternal filiation can be
established by a man's acknowledgement of the child as his own.'

3. In the absence of an affiliation under rule (1) or (2), paternal filiation may
be established by a judicial declaration of paternity based on the rape or abduction
of the mother.10

4. Paternal filiation may bc contractually assigned by the legal father in the
case of a child born between 210 and 300 days after dissolution of a relationship
under rule (1).11

5. Where a child has. prima facie, more than one legal father, such conflict
is solved by a contract or by legal presumptions.'2

We shall presently analyze. one by one, the above enumerated modes of
paternal affiliation.

5. Compare Workinch Bezabisb v. Yidmeku (Sup. Imfp. CL, 1963), ., E. L., voL 1. P. it
6. Mistrandhlted as "'scertainment' in the Co4s Epgoih vcrsio-
7,. -Art 739. (All fotnot refermces are to the Civil Code excopt whore it is statod

oterwise)
8. Arts. 740(l) carm 74145.
9, Arts. 740(2) cam 746-57.

10- Art. 758.
II. Art. 765,
12. Arts. 762 and 764.
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1. Paternal Affiliation through Marriage

as Irregular Union

While mater semper cera esf because birth is easy to determine, determination
of the father creates difficulties in all legal systems. All developed systems copewith these difficulties primarily by attaching a more or less conclusive presumption
of patermity to whoever is the husband of the mother at the time of birth or concep-
tion)' in accordance with the maxim paler is est quem nupliae demoMtranLd
The Ethiopian legislator adheres to this method, which he supports by an almost
irrebuttable presumption that a child born more than 180 days after celebration-of
marriage or less than 300 days after its dissolution is conceived during the
marriage.5 Here tbe very close similarity of our law to foreign systems ends. We
must discuss, in turn, (1) the scope of the presumption of paternity in Ethiopia
and (2) the force of this presumption:

1. The scope of the presumptiop: decs it cover only marriage or also other
unions? Foreign legal writers often justify the presumptive paternity of the husband
by ihe legal duty of sexual fidelity and co-habitation, which exists orly in mar-
riage."t In Ethiopian law an irregular union between man and woman, in which
no such duty exists, is put for the purpose of filiation on exactly the same footing
as Marriage. In order to create an irregular union, merely the behaviour of the
man and woman must be analogous to that of married people.'7 Such faux nnage
creates in fact, in spite of the absence of a "fidelity" duty, a probability of concep-
tion by the man perhaps not less than in marriage, Such probability is sanctioned
by the legal presumption of paternity." The absolute ton-discrimination between
marital and extra-marital children in Ethiopia is not limited to the effects of
filiation. As shown above, it extends also to the modes of affiliation, which are
the same for marriage and irregular union.

2. The force of the presumption: who may rebut it and how and when may
he do it? Ethiopian law is fairly near to the French!' in its severely restrictive
approach to this question:

a. Who may rebut the presumption of paternity? Only the presumptive
father can bring an action for disowning the child. Neither the (unfaithful) mother
nor- her lover nor the child himeif may institute such actio 20 (as they may be
tempted to do in order to claim or acknowledge another paternity). The interest
in maintaining the peace of a household and preventing litigation prevails here,
irrespective of truth, over less meritorious intersts.

13. Except, in Ethiopian law, where birth oxcun after a declaration of aben$c a. Arts. 744
cur 157(1).

14. Se J. Carbonnior, Droit Civil (Paris 1955, TI. No. 150; ci. Art. 741.
15. Art 743, as qualfld by Aft 732 if.
16 Sct Carbarnnfar work cited above at note 14: of. Arts. 643 ewr 640.
17. Art 7090) e. .3 Krzazunwicz_ "Code and Custom in Ethiopia: J. Eth.. 4,, to .2

(1965), p. 425. &T. Judicial Intnrprtatin.
18. Art. 745.
19. Sce Canbofcr. work cited above at note 14, No. 154-55.
O. Art, 790-
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K How may the presumptive father rebut the presumption of his paternity?
The legislator's answer is again severely restrictive. The presumptive father must
prove:

i. that he had no relations with the mother within the legal conception period
(Between the 300th and the 180th day before birth);21 or

ii. with court permission based on preliminary circumstantial evidenc,
that his paternity is absolutely impossible.P The court may not justify its
permission by the inere fact of the mother's adultery or admission,"

III. Proof against the presutmption is free only where the maternal affiliation
(by birth) is itself -not determined but is being established by an action to
Claim status.3

c. When may the presumptive father bring an action to disown the child?
The answer is again restrictive. He must do it within 180 days from the birth of
the child or from the final judgment an the (above.mentioned) action to claim
status-

CocluSion

The scope of the presumnption of paternity in Ethiopia is large, since it includes
"irregular unions." Its force is great because of the rcstictio ri5 on by whom. how
and when it may be rebutted.

2. Paterna Affiliofion by Acknowledgement

Children not born from a marriage or anL irregular union, but from less stable
relations, have a juridical bond only with their mother and have no father unless
a voluntary acknowledgement or an adoption has taken place.25 An acknowledge-
ment of paternity consists in a man's declaration that he considers himself the
fMther of the child concerned.6 Only a child who has no legal father can be so
acknowledged ha an important respwt. the effects of such acknowledgement differ
from thosme of an artificial fliatian created by adoption. adoption has no effect
with regard to the adopter's relatives who have opposed the adoption, while no
such limitation has been enacted with respect to acknowledgement which there-
fore, if validly made (see below), affects even unwilling relatives.3e We shall now
discuss the following seven points regarding acknowledgement of paternity:

21. Arts, 783 cur 784.
22. ArtL 75-87. The prdiminarq circumstantial evidence may con"st r.. in extreame

phyical dlsscmblanc (black child of white parts). As to lmpuibftlty it is &mnu-
trated, eg., by sterility or by negative "blood' tests

23. Art 788.
24. A. 789 cum 772-
25. Art 721(3). Or unlems prnity aLs been judidulty decIad (see hlow.
26. Arts 7447.
27. Arts. 796-806. S=c als Art. 58.
28. The acknowledgee aequirci wainteanc and/or suvcwsilm rights i agaimt tm
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1. Who may acknowledge or be acknowledged?

a. As a rule. only the alleged father himself may acknowledge the child.
But if he is dead (or unable to manifest his wiMl), a paternal ascendant may
acknowledge the child in the fathers name.!

b, As a rule, only a living child may be acknowledged. A dead child cannot
be acknowledged unless he has left descendants.L

2. Formal requirenwnus.

a. The acknowledgement must be made in writing, including the signatur
of two witnesses.'2

b. Save in the case of a porwer of attomey which is both special-J and appro-
ved by the court, the declaration of acknowledgement must be made persooallyY1

3. Neccssisy of cceptane.

Acknowledgement of paternity is of no effect unless accepted as well founded
by the child's mother or, if she is dead (or unable to manifest her will), by one
of her parents," or by the chid's guardian)' If the child is a major (no
guardian) he must also assenL37 The required acceptances may be tacit. ie.,
consist in raising no objection within one month of taking cognizance of the
acknowledgmenaenO8 These acceptan e requirements show that paternal affiliation
by acknowledgement presupposes, as do other modes of paternal affiliation, a prior
maternal affiliation as established by child-birth. (It thus seems that a fouadling
can be adopted but not acknowledged.) They provide a check on the truth of the
acknowledgement and increase the chances that the child's interests will be
considered.

4. RevocAlion and avoidan.

In The interest of stability in the legal status of children, no or little protection
is given to a repenting acknowledger of a child:

a. An acknowledgement of paternity is,. as a rule, irrevocable (except if
contained in a testament, since testaments are essentially revocable5) Its author
cannot revoke it unless he was a minor and acts within a year from reching
majority."1

29. 's whnee he is perma.ently anmeoscious, or is dclared absint tuder Article 154.
30. In the twins of Article 750
31. Art. 754.
32, Arts. 748(1) ture 1727 and 1677. As to ArtiIe 748(2), it is mrely conmmed with an

txoetohal mode of proving (by act of notoriety) that a valid ackncow1erneent hau
bec given.

33. Artr. 749(2) cume 22061).
34- Art 749(I).
35. In the tem of Article 751.
36. Who will then bc, ordinarily, one of the relasives mentioned undcr Arde 220(d-t'
37. Art. 752
38. Art. 753.
39. Art 859).
40. Art 755.
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b. Where the acknowledger's consent is vitiated his acknowledgemett can
be avoided if it was extorted by violence (dures). 4' It may not be avoided on the
groMund.of error (mistake) or fraud,.2 unless the acknowledger also deciuivcly proves
thk inilpisibility bf his paternity. 3 Thus, an acknowledger who was defrauded by
an unfaithful mistress into believing himself to be the child's father has, as a rule.
no nredy.

5. Two acknowiedgements.

Where a child was, and remains, validly .acknowledged by a man in accordance
with the requirements under 1-4, above, any subsequent acknowledgement by
another man is of no ef e ac

6. A necking the acknowledgenent.
The acknowledgement can be denied or challenged
a. By any interested person, such as an affected relative, by sloing that the

acknowledgement was. not given by Oe required person (see i, above), or not
aepted by required person, (wee 3, above).. or .not 'nwritte" and personally
delaied as required. (see 2, above), or -was directed at an already acknowledged
child (see 5. above).

.b. By the acknowledger atoned if avoidance of the acknowledgement is
sought on ground of vitiated consent or decisive impossibility of begetting by
him. (See 4-b above.)

7. uridical nature of the acknowledgement.4
a Is acknowledgment of paternity a juridical act which, in law, presently

creates the affiliation, or is it merely a mode o proof (by admission) which ascer-
tains (retroactively) a past affiliation? In practical terms, can the child claim his part
ir inheritances accrued before his icknowlodgement?"7 Ti answer is not easy.
Acknowledgement does not figure among the modes of proving filiation which are
mentioned under Section 3 of the Code's chapter on filiation." Obversely, it
figures among the modes of establishing the legal bond of filiationm' But Article
747(2) provides that the acknowledger need not have intended to produce the legal
tffects of acknowledgement, while an intention to produce legal effects is a requisite
of "juridical" acts, Acknowledgement thus at least partakes of the nature of the
mode of proof called admission, so that we may perhaps consider its effects as

41. ArtL756(1) cum. 1706,
42. Arts. 756(2) cum 1696-1704.
43 Er., by "tablishing that ho i5 st.Ale.
44. Art. 757-
45. af. Art. 108(1).
46. Cf. Carbonni, work cited above w note 14, No. 167; V. 4otMg. La ture Iardiqsw

de 1 eonnebsence denfans naturel te,, Reunes (1934.
47. Rg., by the petio h.rdila ds under Articles 999-1001. This may have a disturbing

effect on accrumed successions ard be an inmtivc to frauds.
48. Arts. 769-72: rcord of birth, r possaeion of sratw. or act of naotty.
49. Ai 1740.
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retroactive. This solution coincides with common-sense requmnts: A man
either is not the father, or is the father from the lime of conueption. It is only in
the d:stnct case of artificial affiliation, called adoption (Civ C. Art- 796)T that the
juridical act involved has no retroactive effects. Indeed, adoption of another's
child (an act creating a new situation) is clearly distigot from aciowledgement
of one's own child (an act declaratory of an existing situation).

b. is that _ometimes inchoate juridical act, called acknowledgement of pater-
nity. unitateral. or is it in the nature of an agreement? The latter seems true in
view of of the requirement for its "acceptance." (See 3. above.) Practical conse.
quence: the acknowledgement may be avoided by the acceptor if her acceptance
was vitiated by violence. (Cf. 6-b, above.) More obviously, a testamentary (posthu-
mous) acknowledgement is inoperative in the absence of a (tacit or express) accep-
tauce.

3. Paternal Affiliation by Judicial Declaration

Where a child has neither a presumptive father under the rules of section 1,
above, nor a self-acknowledged one under the rules of section 2. above, his paternal
affiliation may be jud:ciully declared if his mother was "le" or "abducted" at
what is considered the time of conception'3 It follows that:

1. This action cannot be brought by a raped or abducted mother of a child
who already has a valid affiliation.

2. The requirement of "'rape" or "abduction" not being deimed. we must
understand it in the sense given it by the Penal Code.51 The affiliation judgement
will ordinarily follow upon a criminal conviction for rape or abduction. The
respective procedings may be joined.Y2

3 The "time of conception" may be fixed by analogy to that determined

by Article 783. i.e., between the 300th and 180th day preceding bhrth.
Other chaacteristics of this re medy:5 3

4. ;Vho ay bring the action? As a rule, only the raped or abducted
mothcr If she died (or is unable to manifest her will), the child's guardiat my
bring it.

5. When may the action be brought? Only within two years from the child's
birth or from the relevant criminal conviction.

& Defence to the action: it is a conclusive defence for the rapist or
abductor to prove decisively (e.g. by cstablishing his sterility) that he could not
have conceived the child.

7. No action for judicial declaration of paternity may be brougt on other
grounds. This does not exclude actios concerned with proving that filiation has
been established by the other modes discussed in this report. It merely means that

50. Art 755.
51, Pen, C, Art. 558 and 5$89.
$2- See Ph. Graven, .oad dner of Criminal and Civil Proceadinrr J. Eth. L. voL 1 (1964),

1M. 13550.
53Sc Arts- 75961.
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the mode ".judicial declaration of paternity' is limited to the grounds of rape or
abduction and does not comprise those of, e.g., seduction or admission. The
rationale for such severity has been given in the introduction to this report.

8. Effects of judicial affiliation. Since judicial affiliation is a sanction of
blamable conduct, its effects differ from those of ordinary affiliation in the follow-
ing respect: While the rapist or abductor must support the child, the converse is
not true and the child need not support him. The child owes no maintenance to a
"judicially declared" father.5

4- Affiliation by Assignment of Paternity

According to a well-known brocard, rights of staes are not in cominercio. They
are fixed by law and should not be bargained about. This principle is not firmly
established in Ethiopian law (ad tradihonri 5  The legal father of a child born
less than 300 days after the dissolution of his marriage or irregular union with a
woman) 7 may assign his paternity to another man. The material and formal
requirements for such assignment a=e as follows 8 :

1. The child must be born more than 210 days after the dissolution and the
other man must declare the child to be his-

2. The assignment must be attested by four witnesses and appxovcd by the
court after hearing the mother.

Assignment of paternity is irrevocable and its avoidance is subject to restric-
tion similar to those concering acknowledgement of paternity5 and enacted for
similar reasons.

5. Conflict of Paternal Filhationt'

A mother in childbirth may have. simultaneously, a husband and an irregular
union with another mar. Or, a child conceived in a prior marriage or unic may
he born in a subsequent one. In order to solve the ensuing double pateraity con-
flicts,6' the legislator permits the men concerned to decide by agreement who is
father. Requirements: four witnesses and court approval after hearing the mother.
Such agreed regulation of the conflict is irrevocable and its avoidance is as difficult
as that of an assignment or an acknowledgement of paternity. (See above.) It is
only in the absence of such agreement that the legislator solves the conflict himself
by giving preference to the quality_othusbapd. or to the time of birth, as critenio
for determining paternity,

54. a. G. KnaczuLnowcz, "'Civil Code Aricles 758-76t: Side Issues," )_ Eth, L.. vol. 2
(1965), pp. 185-87.

55, Ars.& 808(1) cum 810.
56. Cf. G. Krzczunowicy, "Code and Custom in Ethi4*i&," cited above at notc 17, B.v.

Pam-Legal Outlets, Family Law.
57- a. Arl 743.
58. See ArtL. 765-66 and 768,
59. ArL 768. Comparc. Art. 756.
60.. -v Arm 762-64 and 768.
61- Betwen: (1) The rule of Article 741 and that of Article 745(1), or (2) the citria

"born" and conceived' within Article 741 or 745(1)

- 518 -



LAW OF FiLIATON IN ETHIOPIA

C. PROOF OF FILIATION

Foraword

Modes of proving filiation are discussed in a separate Code section and are
thus distinguished from the modes of establishment of fiiatiom Filiation from the
mother is established by birth, from the father (begetting being "provable) by
the afore-discussed modes- But such birth, plus the marriage or irregular union, or
the acknowledgement or assignment of paternal filiation. must somehow be proved.
The child-successor.F- at his parent's death, often has no direct evidence of his
affiliation on hand. He is, however, legally presumed to be the rightful child (and
thus heir ab intesato) if he has a rcord of birth or a possession of status of .
child!6 These means of proof are non-contentious because, taken separately, they
are effective only in the absence of their valid contesiation." while taken together
they prevent any action from arising.6r We shall discuss, in turn, the non-conten-
tious and contentious modes of proving filiation-

1. Non-contentious Proof of Fid/atjon

1. By virtue of the Code's transitory provisions.* #nquiry-base acs of
notoriety must be used instead of records of birth for proving birth. But the
"officers of civil status or notaries" required by Article 146 to dress such acts of
notoriety do not exist and, in the absence of implementing legislation, there seems
also to exist no personnel "appointed for the purpose by the Minister of Intedor..6"

2 In view of the above, the paramount mode of non-contentious proof
of filiation in Ethiopia is possession of status, as attested by four witnessesP'9
A person possesses the stats of child if he is "treated by a man or woman, by
their relatives and by society" as being hs or her child. This cover the requir -
ments of tractaua and farna of the corresponding continental doctrines on posses-
s on of status. Mother requirement the nomenP is omitted, probably because it
is not suitable to a countr where family names are not yet in general use.70

3, There are no major problems where a maternal fiHiation or, perhaps.
a joint filiation with respect to both parents is shown by possession of status. But

62. FllUaioc problc=s in Ethiopa arise mwty on occasion of .iccasiis Soeginra ft
occasion is created by a mainenance claim.

63- Art 769-70.

64. Arm 97 amd 771(2).
65. Art 774 and 780: bcfl, dairs t (avother) statys by, wd ccntestatio of staus against

a pemo whine record of birth is corrtbtrated by possessico of status are inadmissible.
66- Article 3361. suspmng the applioa of the Civil ReSider legislafion- Bnt, as a

resut of 4he preCo& Municpalibties Proolawrio 1.945, Art 9 Pran. No. 74, Ng. Gaz,
ym 4. nO. 7. folowing upon the Adn ve Regiadms Decree, 1942, Pat 74(d).
Deee N& 1. Nqs. Gt, year 1, no. 6. sporadic cases of regisiatica of birth, ewc oour
in a few areas regardles of both Lhc substantive and the tansitory Code proVii on
this subjt. Th* legal value of such agistmtkms is thzrdufre to say the least, dobdfuL

67. ArL 3361(2)
68. Arms 770-71(1).
69. 00 eJ th dtrw re mml m rmje Mazaad A Mazead, Lecom d drak t ril

a 1959) TI, N. 830.
70. See Arts. 3358-0.
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zan a child of unknown maternal filiation be allowed to prove, by possession of
status., his paternal filiation alone?1 Although the words "treated by a max, or
woman" do not literally exclude such contention. it seems ruled out by the whole
logic of our system. As shown before, the modes of establishment of paternity
are merely accessory to establishing maternity. The same applis, a forfiori, to
proof of such establishment. For instance, A foundling can neither be acknowled-
ged. -nor have his patenal filiation proved by possession of status--

2. Contentious Proo of Fiiation

1. It sometimes happens that the child or parent does nol possess his-status,
Le. . is not teateod as child or parent. Or else the required elements of such tret.
ment by family and relatives and society are so doubtu that they .have been
cos sWte d'2 -by.. four witncsses73 In such case the burden is on. the child or
parent'r4 to claim and prove the filiation bond- contentiously in a speciaj action -to
claim status. Strangely enough, the procedure prescribed in this connection is that
of notoriety, which, as we haye seen. the Code's transitory provisions have already,
and ineffectively, introduced as a surrogate for non-contentious proof by Civil
Register records. The re-introduction of the "notoriety" procedure 5 at the conten-
tious -stage of proof -may remain ineffective for the -same -reasois as those given
by us when discussing .non-contentious filiatidn.

t Whatever be the propedure. the proof at this stage will no more be directed
to showing a. "posession of" filial-parental status (which possession is here, by
hypothesis" non-existent or deficient), but to showing a right to possess such status.
By any means .of cvidtne the very facts establishing filiation. that is. the birth
plus, e.g. the marriage or the acknowledgement must be proved to have Spccifically
occurred, But another kind of possession of status may play an incidental role
where th6 existence of a marriage or irregular union ai blrth or conception time is
sought to be proved by showing possession of the corresponding status as between
mother and alleged father (not between father and child)276

3. Claims of filial-parental status by its non-possessors are disturbing for the
social order. The Ethiopian legislator admits them only upon a special court
authorization based on "circumstantial evidence resulting from facts which are
constant" and sufficiently serious." The relevant fact may. for instance, consist in
a..child's. patent physical resemblance to the alleged parent On such basis, the
claimant may be allowed to bring other evidence and proceed with .his action.

71..E.j., in order to inherit from alleged father
71 'Su "onttatinor & p ssession of smts mutst be carfuly diinguished fromn-contesta-

tion of status itlf.Th e latter oontastation (Arts. 778-1)" dos not disprove "th child's
possession of status but his -right to posses it, as wheer he is shown -not to be-born from
the Ipors.tsed" mother.

73. AT.t 771(2). On .hability of witneses, se Art. 2061.
74. The tovan arile, Articl 772. is fantastkal y mistranshled in its Fxngbh ,versou. The

action is 1cVt limited to the did.
75 La34.4down inAts., 148-51.
76. Arts. 699 cum 741 and 718 own 745.
17. "Onstant" in this context (Art- 773), means "presently mad tmdtspitaityl establised-"
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4. A child's" action to claim status must, as a rule, be brought in his life-
time. The child's heirs are batred from. bringing it, unless the child died before
the age of twnty and they act within one year from. such death. In accordauce with
the logic discussed before and the provision that the action shall be instituted
against the mother,)" paternal affiliation is merely incidetal to the maternal one,
Indeed. as next provided, "the mother and the person to whom paternity will be
attributed in case the action is successful, must be made a party to the suit."
As a general propositiQ., maternity is thus a legal pre-requisite of. paternity with
respect to both npn-contemious and rntm.ious .proof of filation.

5. How can a (possessed) filiation be disproved? Actions t6 contest (disprove)
maternal filiatioan" and paterial fdfiation 2re just as disturbing for the social
order as are the above-discussed actions (by non-possmsors) to claim it. For this
teason, they are submitted to the same restrictive requirement of a preliminary
court authorization based on serious and constant evidence. The severely circum-
scribed fathers action to disown a child by overcoming the presumption that he
begot it has been discussed before in connection with the presumptdon of paterni
resulting from marriage or irregular union. As t maternal filiatiaff, it is 6asily
ooite~ted by proving the. nion-occurrence of a .birth at the r-elevant time. or the
non-identity between the child Ihen born and the defelidant child -(the latter's
contested status may be-claimed by the former).

D. CONCLUSION

-- The Ethiopian codified law . of fibation constitutes a peculiar blend of tradi-
tioftl Ethiopian notions with-modern legal techniques andconcepts.. -The tradi-
tional Ethiopian principle of equality between marital and extra-marital children
has been maintained with respect to both the effects of filiation and the modes of
its establishmeat. But the modes 'of establishing filiation and proving- g th

78. A parenfs action aganest The-chil4 is: less -usual in Ethiopia, A 'corkers Ac4m may be
inidcutal to rc r rntVationr under Article 77S. of the child's existig filiation (babits
may bave beeAchaix gcd) ..

79. Such bar applie ony. to. e.ta.oW &proof of Oiatioa in the action to claim filial statu.
There is np such limit with resp ct to non-Contentouam proof of fihaliof, for eXampjle i
succeson clfti.r- It. follows thal e4g., for the purpce of he peddo hedlradis, which

* -has no time limit Where it reates to -amily iminqVabc" (Arti 9S9. cune 1OO(2))
prof of "possession" of filial status, as distinct r.proof .of "right to" posse i is
admissible generations back. The relevant enealogis are oft otorwm aimon
relativs But how will the four '%itzicens" requircment of Article 771(),be satifiedl?
Pcrhapt it tay be liberally cAstrued for surh purpose, in view also of cognate Ato.

- -- 11 6R(1 }, '. any icmbe.r oflsu' family may . any tie claim sish t lsd'a O tamily
- property'" We Tenage Workr..sAbdi v. Yejote Worko Lcgsc (H. Ct., Addis Ababa, 1964),

. Eth. L. vol. 2. p. 73. On "possession of status" see contra: Workinesh Scrabib
v. Yideneku, cited abovc at note S. (Our comment on this deision: (a) Possession of
status is at no stage a legal situation. It is a aon-cntenlios moode of proof of such
situation. (b) Provsions on modes of proof may be retroactively applied, Cf..Carboa-
nier, ork cited above at note 14, No.. 164, 2.)

'.See .AL .7772).
8]. And won by solely proving by -any means the physical fact of the childs birth from the

alegd mother. Sea Arts 777 curn 739.

82. Arts. 782-95.
83. Arts 773,.779 and 786-
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establishment which were unlimited in traditional law, have been severely limited
in accordance with a policy of reducing litigation and a technique influenced by the
French legal system. The latter system also constitutes the source for the categoies
and classifications used by the Ethiopian law of fliaion,

ADDENDUM
Due to delay in the publication of this report in the Journal of Ethiopian

Law, several months have elapsed since it was submitted to the Seventh Interna-
tional Congress of Comparative Law at Upsala (August 1966),m In light of the
general rapporteur'sM paper and of the discussions held in Section II, A, 2 of that
Congress, it is fow possible to add the following comments:

1. Modern legislative reforms abroad seek gradually to achieve (or have
only recently achieved) an equality of legal status as between marital and extra-
marital children. Such equality is a long-established axiom in Ethiopia, unique in
this respect among Christian countries,

2 According to the national rapporteur for Rumania," an equalization of
the legal condition of marital and extra-marital children necessarily postulates that
proof of the filial bond be made largely free. This seems also to be the view held
and tendency gradually followed by the legislative rcformcrs abroad. Ethiopia
constitutes a striking exception to this parallelism in that, while retaining the
traditional equality between marital and extra-marital children, it has restricted
the traditional freedom of proof of their status. These restrictions were rendered
necessary by the proliferation of stale and flimsy affiliational claims brought for
inheritance purposes. Since such purposes are hardly relevant in countries where
inheritable private property is almost nonexistent, extreme freedom of proof of
paternity prevails mostly in socialist countries,

3. Paternal affiliation is. in Ethiopia, restricted to limitatively enumerated
mnodes. Below are singled out such original features of this system as were not
discovered in any or most of the other national reports availabIe at the Cogress:

a) Ethiopia alone attaches a legal and almost irrebuttable presumption of
paternity to the man living in concubinate C'irregular union") with the mother. He
is treated for this purpose on equal footing with husbands.

b) In Ethiopia, not only maternity but also paternity can be proved non-
contentiously by mere possession of status (without any need. in such case, to
demonstrate the existence of any of the prescribed modes of affiliation). In this
respect; there is an illuminating similarity between proof of filiation by possession
of status (Article 770(1-2) Civil Code) and proof of ownership by possession of
chatels (Article 1193 cur 1140 Civil Code).

c) In several foreign legal systems where acknowledgement of paternity must
be accepted by the mother, an effective acknowledgement seems impossible if the
mother is dead or insane. It is possible in Ethiopia, where, 4) such case, the
acknowledgement may be accepted by the mother's ascendant or the child's
guardian

84. The Congress' gwtrI reports will be publishad in Rapport generaux aa VIP rongrd
internalional de draft compari,, dited by Centre intewnivcT iaire de drdoit comnpr4
Bruxells The naimaal reports, of whiph the above p r is one, are published in the
countries to which tbey refer.

85. Profesksr Aureian loiaseu, of Cluj Univjvrsty.
86 ProfssWr Ion Rutarnmu, of the Rumanian Tastitute of Juridical Rcmrch,
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d) In Ethiopia fraudulent acknowledgement of paternitys" probably cannot be
annulled otherwise than by the acknowledger himself decisively proving the impos-
sibility of his paternity.u

e) In striking contrast with foreign systems, more concerned than the Ethio-
pian one with the biological truth of filiation or else with the principle that
personal status is not in conm reio, in Ethiopia pateraity may be, in certain
specified circumstances3 contractually assigned by the legal father to another
man acknowledging the child. Also, as shown earlier in this paper, problems of
"'double" legal paternity may be solved by contract between the presumed fathers.
Since the above-mentioned agreements are lawful, it even seems that they may be
made for consideration.

4) Apart from the oft-mentioned "equality of status" principle, the-basic
tendencies of the Ethiopian law of filiation may be summarized as follows:

a) Essentially free non-contentious and moderately free contentious90 proof
of maternal filiation by birth.

b) Essentially free non-contentious proof of paternity, e.g. by way of posses-
sion of status.

c) Radical restriction on (1) conentious (2) paternal affiliation of (3) such
extra-marital children as are not already acknowledged or covered by the paternity
presumption attached to "irregular unions." Due to the above three qualifications.
the effects of this restriction ae much Iess sweeping than a prima facit reading of
Article 761 Civil Code would suggest.

d) Policywise. the Ethiopian law of filiation's implicit aim, among others.
is to reduce inheritance (or alimony) litigation and preserve the peace of stable
households, whether marital or extra-marital2J This aim: (1) is judiciously
balanced with, without being surrendered to. the sometimes non-convergent aim of
discovering the biological truth and safeguarding the child's interestsY (2) is
occasionaiJy made to prevail over the world-known principle that personal status
rights are not disposable."

8.7 Sometimes giv "by P-rtsy (par complaisnce) or for other pmrpoe.
88. Argument a pari from Article 756C2). But the aucmowdscat is fronm the oil tsct

if the child ha& another legal father (Art. 746)-
89. Art. 765
90. The qualification "mdctey' points to the ncity to obtain prior cout-pe nisadn

to proceat Art 773-74. Thereupon, the physig fat of bith can be proaed by any
means (which cLearly is not the cas with the pbyical fact of paternal concqdcm)n

91, An aim supporte by, both, the limka4ions on the stablislment of prternity and om its
cotatf-ltion (by disowing) once established_

92. An air promoted by. c.g., the rpjuireients of aoceptance under Ardcles 751-52, or of
court-approval nder Articlr5 763 and 766. T two aims converge in the presumptions
of paternity attached to t irregnas unions."

93. Sec Arts. 762 and 765.
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NATURAL RESOURCES: STATE OWNERSHIP AND CONTROL

BASED ON ARTICLE 130 OF THE REVISED CONSTITUTION

By Russel S. Berman*

Jntrodetlioin

Current interest in the control and conservation or Ethiopia\ natural resources
has brought to light a number of fundamental and long standing questions concer-
ing the scope and significance of Article 130 of the Revised Constitution: What
natural resources does the Government now own? Which of these can it convey?
Are its conveyances made prior to the Revised Constitution still valid? To what
extent can it control the exploitation of natural resources?

An understanding of Article 130, which purports to set forth the general
principles controlling ownership and use of natural resources, is obviously funda-
mental to any Government involvement in the development of these resources.
Hut no serious effort has yet been made to deal with the vague and elusive
phrases of this article. A brief review of available decisions indicates that
the courts have, at best, avoided the few opportunities for interpretation which
have thus far arisen. Now, however, His Imperial Majesty's emphatic directives
and the inevitable demands of national planning and economic progress have
prompted the preparation of extensive new legislation and the proliferation of
schemes dealing with natural resource development. Thus, it appears that the
time has finally come for an earnest attempt to understand the theoretical basis
of Ethiopian natural resources law. It is the aim of this paper to make such an
attempt.

A cautionary note must at once be sounded, for there is danger of falling into
pious and unreal abstraction in putsuing the sketchy and highly theoretical sort of
analysis which is all that the lack of information about Ethiopian constitutional
origins and proper modes of constitutional interpretation currently permits, This
danger may be diminished in some measure by its recognition. Even so. the
present essay can he no more than an initial reference point for the really serious
L onsiderat~on of legal problems pertaining to natural resources which will ultima-
tely be demanded by the critical importance of these resources in the overall
program of national development.

General lnterpretatron

Article 130 of the Revised Constitution reads as follows:

(a) The natural resources of, and in the sub-soil of the Empire. including
those beneath its waters, are State Domain.

(b) The natural resources of the waters, forests, land, air, lakes, rivers and
ports of the Empire are a sacred trust for the benefit of present and
succeeding generations of the Ethiopian People. The Conservation of the
said resources is essential for the preservation of the Empire. The Imle-
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nal Ethiopian Government shall, accordingly, take all such measures as
may be necessary and proper, in conformity with the Constitution, for
the conservation of the said resources.

(c) None of the said resourc shall be exploited by any person, natural or
juridical, in violation of the principles of conservation established by
Imperial Law.

(d) Ail property not held and possessed in the name of any person, natural
or juridical, including all land in escheat. and all abandoned properties,
whether real or personal, as well as all products of the sub-soil, all
forests and a)) grazing lands, water-courses, lakes and territorial waters,
are State Domain.

i. Scope of the Term "'Natural Resources"

The first and most obvious question to be asked is. "What are natural
resources?" Comparable provisions in the constitutions of some other nations
avoid this question by specifying particular resources.' The term -natural resour-
ces" is itself generic and does not have a generally accepted legal definition.
In the absence of any guiding jurisprudence the bounds of its definition must b
left almost entirely to delimitation by legislative and judicial decision. This
vaguenss does not. however, forestall further analysis, since there are certain
classes of resources which can safely be assumed to constitute "atural resources."
For purposes of this paper these classes are confined to three: (1) minerals,
(2) forests.2 and (3) wildlife., all of which have been chosen primarily because they
are or will shortly be the subjects of legislation and, generally, because they are
of the most immediate legal significance, Furthermore, questions relating to such
other obvious classes of natural resources as land and water raise problems of
utilization, conservation and technical and agricultural policy and reform which
are fat beyond the intended elementary scope of the present analysis; considera-
tion of such other resources here will only be incidental to the general interpreta-
tion of Article 130.

2. Significance of the Term "State Domain"

As to these three categories of natural resources the following questions may
be set forth as a starting point for discussion:

(1) Does Article 130 require the total and inalienable ownership and control
by the State of al of these resources, or does it permit all or any of them
to be controlled by private persons?

(2) If Article 130 does not require total State ownership and control over
these resources, then what it the extent of State control over them where
they come under the ownership or immnediate control of private persons?

1. See constitutions of, eg., Argewtina, Artcle 40; )Burma, Article 219, Grmc, Artilel 17;
A. Mcxico, Article 27; Syria, Art ie 21(7); Veezuela, Article 60(t), all as contained in
A- Fesslc, Consfatio,s of NnMaon (2nd ed, 1956).

2. Ethiopia's first cxiensive foretry legislation was recntly promulgated fotlowing many
years o prtparation and serious dtbatt Se State Forest Proclamation, 1965. Proc.
No. 225, Neg. Gaz., year 24, no 17; Private, Forests Conservation Proclamaion, 1965,
Proc. No. 227, Ibid.
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OwwElnsku op~ NArutAr. REsouRcEs

To begin with, the broadest possible reading of Article 130, taldng the English
version of paragraph (a) of the article in isolation, would impose absolute and
inalienable State ownership of all natural resouCs within the Empire. As will be
demonstrated below. this reading is not fully supported by the Ambaric version .
but it has apparently acquired a certain ready acceptability which should be
refuted. To begin with. so sweeping an interpretation is altogether unwarranted
and unnecessary in view of past practice both within the Empire and in other
countries and, more particularly, the tenor and wording of the Constitution itself.
Moreover, the establishment of a single inflexible rule would be wholly unreal1stic.
Natural resources are not intrinsically subject to any uniform governing principle.
Different natural resources are n=ssarily used in different ways so that
vast and diverse bodies of speciAized law develop in respct of each of them.
in the United States, minerals in the land are owned by the land owner 3 In many
of the less developed countries they are owned by the state.4 Finally, if private
ownership of land or any natural resource at all is to be possible in Ethiopia. then
the provisions of paragraph (a) of Article 130 cannot be taken at face value but
must somehow be Iimiied and understood in a broader contex.

It seems an inescapable, conclusion that paragraph (a) was not intended to
confiscate every scrap of privately owned land in the Empire. Private ownership
and exploftation of land is a basic tenet of Ethiopian society. and the Constitution.
including Article 130 itself, is ripe with references and implications to the contin-
uing private ownership of land.5 But paragraph (a) certainly does classify som or
all "natural resources" as "'State Domain." The development of a theoretical
understanding of this concept of State Domain is the first step in the further
analysis of the problems already set out.

The term "State Domain" as applied to natural resources seems to have been
imported from France, where the concept has been highly developed. It follows
that the French uses of this term will provide helpful points of reference for
Ethiopian law, though they certainly cannot be binding or conclusive.

In France the domain of the State is today divided into public and private
sectors. The public domain is comprised of that property owned by the State
which is devoted to publie use. The private domain is comprised of that property
owned by the state which is "I... of the same kind as that of private persons."'
This distinction between the public and private domains of the State is implicit in

3. American luhispradence voL 36, 'Mines and Mineral" .6, p. 285.

4. Sc. e.g., the c nstituon of Argptina, Burma, Maxico and Syria, cited above at no. 1:
Laws of Kenya, voL 6. Mining, Chapter 306, sec. 4; Laws of the Fed-eration of Nigeria
and LUgs (1959X voL 4, Minerals. Chapter 121, sec. 3(1); and gcn¢Tly, pp. 1-2 of
unpublished commentary to the Mining Code of Saudi Arabia, 1963.

5. See parangaphs (b, (c) and (d) of Article 130; paragraph (d) of Article 31; Artieles 43.
44 and 60; Civ. C., Title Vi and Tadc VI passim. Arguments in support of this asl&up-
tioi are advancod throughout the prrtt meay.

6. M. Planiot, Trea ist on the Civil Law ( th ed 1939) (iansl. Lou isiana State Law Com-
"mssion, 1959). sec. 3M0.
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Ethiopian law, presumably having been ca-ried over from the French sources of
the Civil Codt of 196A.7

Under modern French law the essential characteristic of property in the
public domain is that it is neither alienable nor presciptible. These restrictions
stem from the ancient principle that it is necessary "to protect the immediate
possessions of the public and mainly its means of communication ... against public
encroachment or goveramntal inefficiency. Ever since Roman days the res
publicae have been extra comrnercium" s

Such restrictions did also at one time affect the private domain, but this was
due not to overriding considerations of public interest but rather to a need
"to obviate the ruin of royalty at a time when taxes could not be freely increased"
and when property belonging to the King, property which was in effect "private
domain." had to be closely guardedY This need has long since disappeared and the
rtrictons with it. The Ethiopian Civil Code. in its turn, now provides that
property in the public domain is inalienable0 and subject neither to "possession
in good faith" as regards corporeal chattels nor to usucaption as regards immov-
ables." But these limitations apply only in respect of the public domain and not
to "'other property belonging to th, State. "12

The practical distinction between property in the public domain and property
in the private domain thus settles on this issue of alienability - the right of the
State to dispose of the property. Classification of State property in one or the
other of these categories altcrs the nature or extent of State control over that
property only in his respect. Even when property has been classified within the
private domain, nothing either compels the State to sell the property or prevents
it from setting limiting conditicns in respect of any sale which it chooses to make.

Given the existence of the private domain in Ethiopian law it is possIble to
formulate the following first premise for an understanding of Article 130: The
clansifction oi nanral resoun ve within the State Domain does not compel the
retention of these properties within the State Domain. In other words, private
ownership of natural resources is at least possible evea under the broadest reading
of this provision of the Revised Constitution, For, it properties within the private

7. Article 1444 of the Civil Code provides in part that all state property other than property
in the public donnin A-shall be subjcct to the proviaons [of the Code) relating to pmope
privately owned-" This defines the private domain. Ardcles 114549 thrTL dcgribe and
distinguish property in the public domain: Articl 1445 declares that the public domain
includes property "left at the disposal of the public" or "destined to a public srvice...
and principally or exclusively adapted to the publk scrvice Conemcd." Article 1446
declares that particular propertide, iocludinC roads, seashorec and certain buildinsa, ar
part of the public domain.

&, PlanioL ork cited above at notae 6, sec, 306S,
9. IMd. In Ethiopa, certain.Crown propcrty is stil protctd in muck this way. See, e~g.,

ArLiclo 19(b) of the Revised Constitulion, which dclares Ireaty rcgistered in the nrte
of the Cr o .n to be inaliemable. Such proprty dOes not today fAll within the State
Domain but comprises a wholly separate, and diatinct category, which is ordinaily
rcfcrred to as the "Crown Domain" or the "Imperial Domain,"

0, Art. 1454,
11. ArL 1455.
12. Art 1444(1).
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domain are alienable, they can be alienated to privat persons and private owner-
ship must follow. To ihe extent that such properites have been alienated, paragraph
(a) can be reduced to a statement of the theoretical origin of all ownership of
natural resources with. the State. Or. if the word "ownership" is tendentious in this
context, it may be better to say that the State does itself in theory continue to
.,own" all natural resources but that it conveys to private persons limited .rights
in property which are equivalent to practical ownership, retaining only its residuary
rights to the eturn of the property pursuant to paragraph (d) in -the event of
escheat or abandonment.3

This practical ownership. this bundle of rights equivaleint to ownership, has
been and may yct again be lawfully granted to private persons in respect of State
properties in the private domain. Article 1454 of. the Civil Code provides that
even property in the "public domain" may be alienated upon passage of a special
law excluding the property from the public domain. Furthermore, Article 31(d)
of the Revised Constitution provides that the. Emperor "makes grants from
abandoned properties, and properties in escheat, for the purpose of recompensing
faithful service to the Crown." Then, the coeservation language, of. paragraphs (b)
and (c) of Article 130 itself certainly implies extensive private use of resources.
And the language of paragraph (d), the words "not held and possessed .. in echeat"
and "abandoned." clearly assume continued private ownmship of -land. Thus, the
Constitution. the Civil Code and the very nature of the Ethiopian economy seem
inevitably to demand private "own.ership" of land, and land is th.most basic of
;4l natural resources.

Taking these things into account, it requires only a very short step frm the
suggested first premise, that private "ownership" of natural resources is possible,
to the following second premise: Any grant to any person of land or any other
natural resource lawfully made by the State and generally acpted as having been
so made is valid and effective, the State retaining at most, certain residuary rights
which are less than ownership but sufficient to permit such land or natural
resource to remain part of the State Domain in satisf at.ion of. po;Sible require,
nentis of paragraph (a). A corollary to this second premise must be that: Grants

of natural resoures made by governmental and tribal authorides prior to their
amalgamation in the present Ethiopian State were confirined by rhe State as of
the time of the accession of thtse authorities thereto and are as valid as SEJc*
grants subsequently made by the present StateJ4

13- The th.ory of residual state ownership finds particular support in-the EthiopI.m tradftlcu
of feudal land tenure. TWhile the principle its]f bas long since been abandon d in
practice, it Seems to be genelly accepted by chors that all land in the Empirt was
theoretically held of the Emperor and at his plcare reverting to him in.hb event of
failure of the tenant to provide adequate sricc or loyalty. Sk B. Ullendod, The
Exhtpians (I960), p. 187; R. PankhursLt An lliti, dctiibn to the Edononic Hitory of
ihiop.a (1961) p. 179.

1t4 It secms fair to assumc that all priitatly owned land in Etbiaia was 4 une Urn,
conveyed by such a grant. The existvnce of such a coaveyance would probably be
extremely difficult to prove in all but the most recent cases, so thit a.proper rul would
have to presume the grant in all cases of doubt The rules on presciption" or "usucp-
tion" would undoubtedly support such a presumption, se text accnpazying notc 36
bWlow and the present law on thi& subject, CiW. C., Arts. 1168-69. For the osrlicr rulo,
0- The Prescription Proclamation in Civil Matten, 1948, Proc. No. 97, Neg. Ga.,
year 7, no 6, particularly Arts. 16-22.
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As already indicated, however, the preceding argument stemming from a broad
readhig of panagraph (a) is basemd on the English version of Article 130. This
argument may in fact be superfluous. If a single comma were omitted so that the
first line of the paragraph read, "The natural resoures of and in the sub-soil of
the Empire. including those bentath its waters, are State Domain," the paragraph
would be r-duced to a mere declaration of State ownership of sub-soil resources,
excluding land, forests and wildlife. This would eliminate the need for extended
specu ation about theoretical qualities of the State Domain which the actual
punctuation of the English version unfortunately seens to require.

Happily. there exists a substantial possibility that the published English version
is in error. In fact. the Amharic version of the article, which should be definitive.
probably confirms the English. reading of the paragraph without the comma.
Re-Lranslated into English. the Amharic version of paragraph (a) reads roughly
-Is follows:

Those resources existing in the land of the Empire, including those
beneath the waters. are State Domain.

Also, earlier English drafts of the article as prepared by the Commission on
COnstitutional Revision include the following opening sentence:

TIhe natural resources in the sub-soil of the Empire. in its forests.
and in, of and beneath its waters, as well as the air, lakes, ports and
forests. are a sacred tnst for the benefit of the present and succeeding
generations of the Ethiopian people

The remainder then proceeds substantially as does the present article. The
change to the present version seems to indicate an intention to isolate sub-soit
resources from the other natural resources mentioned, arguably leading to the
conclusion that paragraph (a) does apply only to the sub-soil. Perhaps the entirc
problem could be resolved, or at least better understood, by further re5eah into
constitutional origins. For the present, however such research is not possible-

Particular Natural Resources

It remains now to enter into more detailcd consideration of the proper scope
and limitations of State control over certain natural resources. It must be made
clear at the outset that varying demands compel varying conclusions and, in short.
that not all resources should be subject to the same treatment and legal status.
The questions of most immediate importance in respect of each of these particular
resources differ, so that the cxaxinatios which follow are neither parallel in
reasoning nor identical in conclusions. The differences and their causes should
become clearer as the discussion proeeds-

I. Mierals

The authority of the Govenument to control the exploitation and conservation
of minerals would appear generally to be virtually complete. The experience of
other countries seems here to support the broadest possible reading of Article 130 :
that an owner of land has no significant rights of owaership in respect of the
minerals contained in the land.

1M. Draft of Fcbruary, 1954.
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Again. analysis may properly begin with reference to French law Owaership
of land in France. as in the common law countries, includes, at least theortically.
the minerals in the sub-soil.t' Ti extent of private ownership of minerals in
France has, however, been considerably narrowed daring the past hundred and
fifty years. so that at present it comprehends only the right of the owner of land
to collect a "surface rental"' in respect of underlying mineral concessions. While
in theory the owiiership of the soil still "extends indefinitely in deptbj7 the
effect of various laws has been "to make a mine a piece of property distinct from
the surface and to ordain that it is no longer at the disposal of the owner of the
land.""*

Utilitarian considerations have forced this distinction. Since ore bodies do
not coincide with the boundaries set up for surface rights, there would be great
obstacles to mineral development if exploitation were to depend upon the will of
individual owners of surface rights. This is especially true where plots of land are
relatively small as in France. The State, desiring a systematic and economic
exploitation of its mineal esources. has been forced to assume control over these
resources and, when a mining lease expires, now takes over full ownership of the
relevant mineral rights in its own behalf)'9

Artice 130 would, in light of these developments, seem to have sought to
make explicit in Ethiopian law what is already implicit in French law. While the
common law approach still retains in full force th concept of private ownership
of minerals, it seems obvious that Article 130 was intended to assimilate the French
approach. The same utilitarian consideration would appear to have been relevant.
Certainly there is greater likelihood of successful mineral exploitation in Ethiopia
under Government control than under individual private auspices. This is not
merely a question of the size of individual land holdings. The Government has
greater access to investors and technically competent people, greater capacity for
promotion, and stronger inclination to utilize or assure the utilization of Ue
resources for the national a.ld public itlteresL

In addition, legal and economic theory aside, past pratice and policy in
Ethiopia would appear conclusive of the matter in themsVelvs. As already iadicat-
ed. the Govemint has freely undertaken to grant concessions over minerals,
and numbers of such concessions are presently in existence. The power to grant
these concessions, which must rest on ownership of the minerals, has well docu-
mented support in Ethiopian mineral legislation of the pre-constitutioaal era.
An Imperial Decree of the 18th April, 1928. provided that:

All wealth of the sub-soil of Ethiopia is state property and in con-
sequence beyond the power of disposal of the land owner ... Them
are assimilated to mines, from the point of view of the decree, the
beds of mineral or fossil substance susceptible of special use, with the
exception of building materials which may be freily disposed of by the

16. Planiol work cited above at note 6, sc. 2391.
17. Ibid.
t Ibid, sw. 2394,

19. Ibid.
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land-owner ... The exploration for all minerals in their natural beds
is permitted only to those persons or companies provided with a
"'permit of exploration" granted by the Ethiopian Government.2'

It is not entirely clear whether this Decree remains in force, but it certainly ought
to be a powerful directive for interpretation of Article 130, Its substance was
apparently further confirmed by Imperial Decrees of 29th November. 1929 and
5th December, 1929-21

It does rmain possible to argue that the State has in the past conveyed to
private persons the full measure of its ownership of certain mineral deposits.
if minerals are within the private domain this possibility cannot simply be
dismissed. It might therefore be useful to maintain that minerals are rather in the
public domain. That position, however, is not easily defensible in the light of the
Civil Code provisions defining and describing the public domaiL22 Moreover, it
might even be legally inconsistent with any exploitation at all of minerals by private
persons. Clearly, some further research into this question is merited. Since, how-
ever. the Government policy of granting concessions for, rather than ownership of,
minerals is of relatively long standing, there are unlikely to he any claims to
ownership of minerals founded on modern grants. As to historic grants and rights
appertaining to ownership, it man be fairly assumed that the Ethiopian economy
having been traditionally based chiefly on agriculture and only marginally on
mining, concepts of land tenure and ownership have had to do only with use of
land or soil for agricultural purposes. The right to exploit resources in the "sub-
soil" would not very likely have been relevant to the traditional Ethiopian concept
of land ownership23 So. it is practice rather than theory which justifies a general
assumption that the Ethiopian State now owns all mineral resources Within its
boundaries, subject to a dim possibility thaL private ownership of minerals may
exist in a few cases on the basis of previous agreements.

It must, however, be noted and emphasized that the Decree of 18th April 1928,
quoted above, does clearly provide for a single general exception to total State
ownership and control of minerals: "building materials" or, less grammatically but
more commonly, "quarries-"

This is a welj-established cxception in the law of France, where the owner
of land has complete freedom to exploit quarries thereon.24 Returning to their

20. Excerpted i the preambIe to the Proclamation for the Control of Tnnsaotions in and
Conocming Gold and Platinum, 1944, Po. No- 67, Neg. Caz.. year a, no. II. Thne full
text ig reproduced in A. Zervos. L'Emplre d'Erhlople (1930) p, 306.

21. Excerpted as indicated, note IB. The full text of the Dvc' o[ 29th November, 1929
appears in Zervos, work cited above at note 20. p. 303.

22. Arts. 1445-49.
23. Limited re.search has failed to reveal documintavy sappoert for this conendon, which the

Emperor's historically paramnount position in respcct of land temure and "ownership"
would seem to make incvitable Article 1209 of the Civil Code now provides for private
owr ombip of sub-s5ai right5s only to the -ctcnt n.cessary for the use of the land," and
it woild srm that Nomcfling like this wovd hav ben intended in past grants of land
ownersh[p. Thr practice in recent ycArs, cvcf before promuigali of the Revised Cons-
titution, has beean to confer mineral caocsiocs rather than outright ownership of
minerals. Sfe, eg., the decrees cited above at notes 20 and 21 and copies of vrici-s
mining concessions dating as early as 1899 included in Zervos, work cited above at note
20, pp. 301-18.

24. PLaniol, work rited above at note 6, sec. 2399.
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original premise, that ownership of land extends indefinitely in its depth, the French
have not derogated from the liberty of owners as regards quarries. No concession
or peynits from the State are required for the exploitation of quarries. State
cont ol is confined to government inspection and the requirement that the owner
of land who desires to open a quarry declare his intention at the town hal.25

There is good reason to interpret Article 130 as creating substantially the
same situation in Ethiopia. To begin with, the public interest in developing
quarries is not so great as the, interest in developing other minerals and does not
require the same degree of State control. Nor is there the same concern of society
as a whole in the proper exploitation of quarries. The area required for their
development is small. Their exploitation is dependent neither on large outlays of
capital nor on the extensive construction of underground works, which would
decrease the likelihood of such exploitation by owners of lands. indeed, private
ownership may actually favor their increased use in private construction. Further,
quarries are neither as rare nor economically as essential as other minerals. And,
finally and most conclusively. quarries are usually found at or near the surface
of the earth and may actually even comprise the land or soil itself. So, from
a policy point of view it seems entirely reasonable that quarries should be deemed
assimilated rather to the soil than the sub-soil, and should, therefore, belong to the
owner of the soil.

This position is somewhat more difficult to maintain on sheer literal analysis
of the English versions of paragraphs (a) and (d) of Article 130. But it does derive
some support from the express stipulation in paragraph (d) that "products of the
sub-soil" are State Domaia The implication is clear, though not entirely per-
suasive, that the stipulation of products of the sub-oit nccessarily excludes the
products of the soil itself, such as quarries and, with additional arguments set
out below, certain forests. Put another way. the specification of particular natural
resources under paragraph (d) Olight be intended to bring these under the actual
and not merely the previously suggested theoretical "ownership" of the state.
If .this approach is at all acceptable it provides an explanation for the otherwise
apparently useless repetition in paragraph (d) of the principle already stated in
paragraph (a).

A much stronger argument for such an interpretation can be made by holding
to the narrower Amharic version of paragraph (a). already referred to. This version
would classify as State Domain, only those resources existing in the land; and it
can be argued that quarries are rather "of" the land than "in" it. Ignoring the
unwelcome punctuation of the English version, supporting reference for an inter-
pretation of the Amharic word matet may useftlly be made to the equivalent
English term "'sub-soil.'t The Amharic phrase b'mares wust, "in the land," may
then be said to mean "of and in the sub-soil," excluding the soil itself and, conse-
qucatly. quarries'1 This is admittedly a self-serving method for evading the
difficulties posed by the English version, but it does have at least a limited
theoretical validity and the manifest virtue of simplicity.

25, Ibi.
26, This can be done on a thcory of interprctation analogous to the venerable "parole

avidence" principle of the commo law, which hojd that exteral stmtements and watings
cannot be used to vary the express content of a documet, but may be uliILIs to
clarify the meaning of certi. words aid to explain the intention underlying the words
usd in the document where this is not c[ a. on the face of the document
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There is at least one further argument in favour of the interpret:ation here
suggested: Setting aside some highly questionable court decisions, there seems to
have been no law previous to the Revised Constitution which purported to deprive
land ownMs of righis over quarries. On the contrary, the above-mentioned Decree
oF 18th April, 1928 specifically exempted "building materials" from State owner-
ship, Articles 43 ard 44 of the Revised Constitution stipulate that "life., liberty or
property"' may not be taken "without due process of law"' and that "No one may
be deprived of his property" except upon "ministerial order issued p.rsuant to the
requirement of a special expropriation law... and except upon payment of just
compensation." If Axticle 130 did make State Domain of quarries it would have
worked a confiscation of property inconsistent with at least the spirit of these
provisions.2  While this is by no means a conclusive basis for Interpretation of
Article 130, it must be considered unlikely that one provision of the Constitution
should work in contravention of the principles established by its other provisions.

The uggcstcd distinction between quarries and other minerals is not wholly
consistent with various judicial decisions confirming the power of the Imperial
Highway Authority to "take by eminent domain any privately owned lands for
public use and fix the compensation for any buildings, crops, vegetation or other
fixtures on the lands so taken." The theory behind thcsc decisions appears to be
that the Highway Authority Proclamation does not specifically state that compensa-
tion must be given for the taking of stone, sand and other building materials or
quarries.2'

The eminent domain or expropriation power given in the Proclamation has,
in fajt, been effectively negated both by the above-mentioned Article 44 of the
Revised Constitution. imposing specific expropriation procedures and requirements,
and by the further procedures and requirements contained in the expropriation
provisions of the Civil Code.79 Even if Article 44 did not retroactively invalidate
the statutory provision conferring this broad power on the Highway Authority,
because Article 122 states only "future legislation ... and acts" inconsistent with
the Revised Constitution are null and void, it would seem that any expropriation
proceedings initiated in the cxercise of that power after 1955 should be required
to conform to constitutional standards.30 In any event, the broad repealing article

27, Of course, it is not possble for a, part of the Revised Constitution to be 4 unoonsttc
tional" and as a matter of legal analysis it is not difficult to reconcile the broad inter-
pretation of Article 130 with the language or Articles 43 and 44, A necsary bali for
a olaiT uidr the latter articles is that the property taken have belongcd to the person
asserting ite cr 0m, If Article 130 is interpreted as, in effect, excluding natural reoucs
from the reaIm of pdvate property, there could be no unconstitutional "Mdrts" of
such property. Howevtr, this line of -eaouing merely underlines the conclusion that the
broad intexpretatior of Article 130 would subvert the spirit of Articles 43 and 44-

28. H1ghway Authority Proclamation, 1951, Proc, No. 115, Neg. Gaz., year 10, no. 5. For
decisions, see, eg., Ayana Woyessa v. Impenra Highway Authority (Sup. Imp. CL,
Feb. 6, 1956) (unpublished); 14Lsa Beycnc v. Imperial lghway Authorly (Sup. Imp.
Ct, I956, Civil App. No. 475)47) (unpubIished), but cf. ]met Tsigue Wolde v. lmperial
W-Eghway Authority. (H. Ct, 1956, Cvil Case No. 657/47) (unpublished), as confirnmed
by Supreme Irmpciial Court, Civil Appeal No. 137148 (iupublished),

29. Arts. 1460-88.
30. Unlems perhaps, post-1955 acts performed pursuant to a pre-1955 statute were considered

also to be insulat from onMtitutonal r0$.rtdcoS by the limRing word, "futare," in
Artfice 122. See R. Mcas, "The Constitutiona. Right to Judical Review; ThreshoLM
Qurstions,"J. Eth. L., vol. 3 (196), pp. 175. 179 Lt ml..
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of the Civil Code should conclusively have freclosed further exercise of the power
by removing the statutory provision attogether3'

Of course, the suggestion that expropriation proceedings are required for the
takng of quarries necessarily assumes that the quarries to be taken are private
property. Only in a single instane has a court suggested otherwiscn and the
reference in that case was entirely gratuito&s. But [he cours seem to havc upheld
the need for and power of expropriation only as to the land necessary for the
exploitation of quarries and not for quarry materials themselves. The best that
can be said is that the cases are inconclusive. And since the varying positions
taken by the courts have derived from the presumed existence of a power so broad
that it can no longer be validly established nor persuasively argued to exist, they
should be disregarded.

Article 130 should tentatively. thean, be read as excluding from State owner-
ship those natural resources of the Empire which are part of the soil. If existing
private ownership of the soil is accepted on the theory of interpretation of par.-
graph (a) of Article 130 already advanced, then the definition of the ownership
of land as inclusive of quarries is an acceptable refinement of that theory on the
coftsderations here outlined. If land is part of the State Domain only to the extent
of residuary rights remaining after the land itself has been conveyed to a private
person, then any such private person posses the right to use quarries within
the land, such quarries being, legaly, pat of the land and not intrinsically distinct
from it as. at least for theoretical purposes, are other minerals.

In summation of the significance of Article 130 with respect to minerals.
a reasonable view might incorporate the folowing principles :

(1) Mineral resources tail into two classes:

(a) mfnmals in the sub-soil as to which State ownership and control may be
assumed to be coapletg and total, although private ownership of such
minerals is at least a theoretical possibility; and

(b) quarries, which are theoretkally part of the soil and whose ownership is
therefore not intrinsically distnct from the ownership of surace and land
rights generally.

(2) The State may grant concessions for the exploitation of minerals and even
the ownership of the minerals themselves. Policy favors the grant only
of concessions.

(2) Forests

While the extent of State control over most minerals is reasonably dearcut and
definite, issues o ownership and rights in and over forests present more complex
problems. The first question to be raised in determining the legal extent of State

31. C t. C, AL 3347, a. auplied to Art&, 1460-88 threnof; see grenrally, G. Krzemowiowkz
"A New Lestivc Approach to QIstIomary Law: the "Rtpeal$ Provision of the
Ethiopian C Od of 1960" 1. Eth. Sfudiek vol 1, ao. 1 (1963), p, 57.

32- Almou Tade e v. Tmprial Ifghway Authuit (IL CL. 194s EC_, Civi Case) (unpubli-
shon
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control over forests is whether Article 130 was intended to convcrt them all
to State Domain.3

The earliest important expression of concern for the forests of the Empire
in modem times occurred during the reign of the Emperor Menelik I, The
recognition of the forests as productive timber resources for the national economy
was then first secured.

Menelik employed foreign forestry experts and set up the first self-
contained and consequent forest policy in the country when he liberated
the forests from their subjection to agricultural purposes and declared
all forests including all trees on private lands State property.24 (Em-
phasis added,)

This apparent attempt to bi'ing a1 Irc-s and forests into what would now be
the State Domain was certainly only partially successful. While notable advances
in the protection and reforestation of the country were made during the Emperor
Menelikt s reign the nature of individual concern with preservation of rights of
ownership and the relative wcakness of the central government made the projected
confiscation of property uuworkable- Such a plan even today remains impracticable
since., if applied, it would discourage any private reforestation or conservation
efforts on the part of land owners, who would seem to face the loss of de use
of any property where forests were permitted to grow. To be fair, however, it is
not really clear that this early plan was intended to go so far. Accordingly, it is
appropriate for present purposes to accept it primarily as an expression of
concern over a still significant problem: the preservation of Ethiopia's fast
diminishing forest resources.

It appears, though. that the broadest reading of Article 130 would amount
to re-enactment of the unworkable law of Emperor Menelik's time. For even if
forests can be exciuded from all but the "theoretical" State Domain on the
reasoning already advanced in interpretation of paragraph (a) with respect to
overship of quarries, nevertheless paragraph (d) again specifies that "foets" are
part of the State Domain- This furter specification must, as already suggested,
have some additional significance, most probably that the items specified are to
come under the actual and not merely the theoretical -ownership" of the State.
There are, however, at least four counter arguments to support a reading of
paragraph (d) which would not make dLSate property" of "all forests including aII
trees on private lands."

First, it can very plausibly be urged that the term "forests" means only
"virgin" or natural forests, and does not include forests created by man. - Indeed,
there are substantial problems presented in attempting to define just what consti-
totes a forest. - Strictly speaking, trees cultivated by man for commercial purposes

33. The practiCl aSw,r to this question has already been proWided with the reemt enactment
of the three fortry laws cited above at note 2 These laws are based o the cocns*waon
power specified in parapaph (c) of Article 130, and in preming the eiten of
P1irately owned forests donv render moo most qamions of state ownemsbip. The text
analysis serves chiefly to justify the legislative intcrpraeadnon and procee& almost enlirely
on theoretical grounds-

34. Imperial Ethiopian Governmemt, Ministry of Agriculture, Second FIve Year Development
Plan (1962-4T) p, 6, (Emphasis added,)
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are rather "fruits of the soil" than a natural product or capital element thereof:
consequently they are not a natural resource)' An interpretation alag these lines
must be accepted if the State is to encourage rcforestation and conservation efforts
by private 'laud owners.3

Second, a strictly verbal approach to paragraph (d) makes it at least arguable
that the phrase "All property not held and possessed in the name of any person"
governs all the later words of the paragraph so that only fomsts not held and
possessed in the name of any person are State Domain. Hut this argument is
tenuous at best. The plural verb "are' indicates that the phrase in question is
merely the first in .what is apparently a list of various kinds of property comprising
the State Domain. so that the phrase does not govern and is not just further
elaborated anud defined by the remainder of the paragraph. Surely the paragraph
was iot meant to convey that only those lakes and territorial waters not heldor
possessed in the name of any peron are State Domain?'

Third, if, as seems likely on the basis of the extended arguments which
follow, forests-within the State Domain are alienable and prescriptible, then those
virgin forests which, under the literal impact of paragraph (d), are at any time
included within the State Domain can still be sold or- granted in accordance with
any law on the subject, -or granted by the Emperor under Article 31(d) of the
Revised Constitution. And if forests within the State Domain cao be granted or
sold t6 private persons under the present Constitution, there is no reason why they
could not have been properly granted or sold prior to adoption of the troublesome
provisions of Article 130.

What Article 130 comes down to then is that virgin forests properly granted,
conveyed or confirmed to private persons by the State, whether before or after the
coming into effect of the Revised Constitution, are the property of such persons.
All ether virgin forests are State Domain.

This analysis leaves aside the highly complex problem of usucaption of such
forests but does provide at least a starting point for consideration of that problem.
Since usucaption under the Civil Code requires as one of its elements the payment
of land taxes for fifteen years,"5 therc is a strong case to be made that in accepting
such payments the Government acknowledges the taxpayer's right to the property
and thus provides him with a kind of grant.

Fourth, and in support of the three previous arguments, it can be argued with
respect to all forests deemed to have been privately owned as of November 4, 1955,
that since forests -have in fact remained under private ownership after Emperor
Mcnelik's decree, Article 130 cannot be interpreted as a possible further attempt
to confiscate them except by doing violence to the spirit of Articles 43 and 44 of
the Revised Constitution. .9 The expropriation law referred to in Article 44 as the

35. Planiol work cited above at note 6, sec. 2790; and Ae generally Eucyckpaedle Da/Ioz-
DroU Civil, voL 2. -Friuits - Arbre, paras. 45 et seq.

36- S= Art. 5(a) Private Forests Coeservalion Proclamation 1965. cited above at 2t0, 2,
requiring the owcrs of private forests to obtain a permit for explritation only wher
such forests are natural. forests or are to be exploited for commercial purpme.

37. See Civ. C., Arts. 1228-56, and the Mairime Proclamtion. 1953, P:oc, No. 137.
Neg. Gaz., year 13, no. I.

38. ArL 1168.
39. See notes 27 and 2! above and acompanyin text
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necessary basis for the taking of private property appears in part in the Civil Code
of 1960 and stipulates that property may be taken only where "required for public
purposes. '4 o Respect for the rights of private ownership compels the conclusion
that no property is really required for a public purpose where the owner is capable
of fulfiling and does, when so requested. in fact fulfill by himself any interest of
the public which might otherwise conceivably justify the taking of that property,

For the present, however, all these arguments are academic. No one seriously
contends that the State has the right to take private forests without paying compei-
sation. or that such taking is or will be generally necessary with or without such
compensation. Specific instances where the needs of conservation may in fact
require the confiscation of private forests under a proper law will be discussed
below.

In any case, Article 130 does clearly indicate that forests on land owned by the
State are State Domain, just as are those forests on land which may come to the
State by escheat or abandonment The second important question to be raised in
connection with forests is whether forests within the State Domain must remain
there. In other words : Do State joret belong to the public domain or io the private
domain, as those Iwo categories have so far been explained?

In France, State forests are included within the private domain. The explana-
tion for this is reasonably straighforward :

"Formerly, great importance was attached to the preservation of the great
trees of the forests. principally for thy upkeep of the fleet.... And forests were
one of the main sources of royal wastage because it was always easy to make
money out of them and to find purchasers for them."4' Thus. some forests, the
former personal possessions of the King, came to be owned by the State and to
compose part of the "private domain." But there was no essential communal or
public purpose - other than th maintenance of the navy, which has now long
ceased to have need of wooden masts and hulls - which required State ownership
of all forests. While the State did succeed to the former royal domains, including
the royal forests, as successor to the monarchy and as a matter of course, it neither
succeeded to nor confiscated forests owned by private persons. Thme was no
public need for any such succession or confiscation. Now, State forests in France
have evcn become prescriptible though they were neither prescriptible nor alienable
undor the old regime. And. finally, although authority for the sale must still be
specifically granted by law, State forests in France are now alienableY It may
be concluded, then. that the attributes of inalienability and imprescriptibility have
no modern justification in respect of forvsts and that the existing remnants of
these attributes are essentially vestigal.

Nothing in the law of Ethiopia would require a different situation here.
State forests are not classified within the public domain under specific provisions
of the Civil Code, and there is no apparent public purpose which would either
justify or require such a classification under the general provision defining the

40. Art. 1460.
41. Planiol, work cited above at note. 6, sce, 8.
42- lbld, ses. 3081. 3089.
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public domain, Article 1445. The only possible exceptiom might be for particular
forests designated as parks or national reserves. It then follows that State forests
in general have the same legal status under Ethiopian law as they do under
French law: ihey are part of the private domain and therefore can be sold or
granted to private persons.

Furthermore. there are good reasons why Article 130 should not even be
interpretcd to classify all forests as private domain and thus to expropriate forest
rights granted before its effective datc. Novmber 4. 1955. This classication is
necessary, if at all, only in the theoreical sense already explained in which all
natural resources might be made State Domain under paragraph (a) while acknow-
ledg9d private rights of 'owaership' nonetheless remain iu force- Forests within
thr State Domain In the fullest sense, that is forests subject wholly and exclusively
to State ownership, can be limited to thoee forests owned by the State in its own
right in 1955 and those which come to it by escheat or abandowet. The Emperor.
before 1955, had alienated to private persons a number of forest propertim and
there is no reason to assume that the Revised Constitution abrogated these trans-
actions, which had been effected in a thoroughly legal exercise of His power,
under Article 15 of the 1931 Constitution. to establish personal estates. Rather, the
Emperor's continuing power to convey certain properties, under Article 31(d) of
the 1955 Constitution. indicates precisely the contrary. The prior occurrence of
these transactions also lends further support to the proposition that State forest
fall within the private domain. There is only a single modern ground for State
concern with forests, and this, even at its furthest reach, by no means requires
State ownership of all forests.

The ground in question is conservation. Paragraphs (b) and (c) of Article 130
make conservation measures obligatory. Laws promoting and enforcing such
measures are necessary as regards both publicly and privately owned forest lands.
The French Code Forestire goes so far as to require governmental approval for
the clearting of privately owned woods and forests.F It sets up definite criteria
upon which denial of such approval must be basedYU

In fact, most modern states have found it necessary to impose some restrictions
on the cutfing of forest trces, whether publicly or privately owned. as well as
positive rcquiremenis of cqpoitatio, reforestation and conservation activities.
The scope of legislation imposing such restrictions and requirements is almost
entirely dependent on the will of the State legislature. In Ethiopia too, this must
be the case under paragraphs (b) and (c) of Article 130.'5

43. Ar. 157. Cf. Article 5, Pivae Forts Consevation Proclamatioe, 1965, did above
at tact 2-

44- Art. t58.
45- It should be atedW by way of caution lhat the phrase lImperial Lawn or -B negasa

negist mengis hi' used iii paragraph (c) probably does nM imply any spedal kind of
law distin from law" as referred to eLewhere [n the Rvised ConnitaieL This specal
usage, whic does not othewims appear in the Consimtin., is most pLauwibly erxplned
as an attenpt to distinguish between Empir-wide or Imperi Law on one hand, nad
Eitreas or local law on the odter. Its effet would then have been to bring the control
of all Eritre2an natural resources under the juisd-iction of the cmtral Governent d&ming
the period of the Federatio.
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The only important limitation on the power to impose such restrictionk nd
requirements is, once more, the prohibition contained in Article 43 of the Revised
Constitution against the taking of property without due process of law. The
practical significance of this provision is that no requirement of conservation can
be imposed, even by law, which amounts to a "taking" of property. Where the
public interest in any particular privately owned forest would require substantial
limitations on the right of the owner to use or profit from that forest there would
then be a proper situation for expropriation proceedings in accordance with Article
44 of the Revised Constitution and the Civil Code. Legislation imposing forest
conservation requirements should provide a means for determining when a
"taking" of property might result from the imposition of such requirements and
for securing just compensation in these cases. Given the likelihood that most
forest conservation techniques can be implemented by private persons with relative
ease and without substantial damage to their rights to utilize their forest prbperty.
exproprlation ases otzght to arise only rarely and then in the special instances
where forests are necessary as "national parks" or, in certain locations, as perma-
nent bxariero against erosion.

It remains to note again that, although both forests aPd minerals are declared
by Article 130 to be part of the State Domain, the conclusions here presented
suggest diffcerent treatment for each of ths categories. This anomaly is attributable
mnore to practical considerations than to anythtlg express or implied in the wording
of Article 130.

Clearly, ali forest and mineral resources in the Empire have some connection
with the State Domain. As is here argued, they are, when owned by the State,
a part of the private sector of the State Domain and can be transferred from this
private domain to private persons. When the State has in the past made transfers
of property from its own domain, it has transferred land - that i:s, the soil as
distinct from the sub-soil. It has transferred a bundle of rights equivalent to
ownership of those resources which are legally within the soil, including on the
theories here presented. forests and quarries and excluding all minerals other than
quarries since quarries are instead deemned to be part of the sub-soil. Put another
way. transfers of land in the past would almost certainly have been intended to
include forests, and there are sufficient legal and practical grounds for assuming
that they also included quarries, but not other minerals47

However. now that the economic and conservation requirements of the State
are becoming better known and recognized, it is most unlikely that State grants of
land will henceforth include forest rightsA Accordingly, it may be exptted that
exploitation of forests and minerals other than quarries, as well a5, though for other
reasons, wildlife, will in the future be conducted rather under concessions or
licenses from the Government than on the basis of any strict grant of ownership
rights. The arguments here offered are rather in justification of existing rights than
in anticipation of further such grants.

46. See, eg, Art 6, Privato Forests Con ation Prodamation, 1965. cited abovc at note 2.
47- 9e note 23 above and accompanying text.
48. See Art. 6. State Forest Proc-lanaio, 1965, cited above at note 2, which deelarc stato

forests to br inalienable.
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Nevertheless, present problems of conservation in Ethiopia are Dot Susceptible
of immediate resolution either by legal rules and analysis or by any other ready
devices. The need for the education of the population as to the general importanc
and particular techniques of forcit conservation is vital if conservation standards
introduced by law are to be implemented soon or. indeed, at all. If such standards
are ignored there will be much greater need of Government expropriation of pri-
vately owned forests at great and unnecessary expense to the nation and with
considerable interim losses in the natioifs fast dimirishing forest resottrces.

In summation of the significance of Article 130 with respect to forests, a
reasonable view might incorporate the following principles:

(l1 Forests ia natural resources are historically and legally distinct from
natural resources existing in the sub-soil. Their ownership is not ordin-
,arily distineuishable from the ownership of surface and land rights
generally.

(2) Forests owned by she State, excluding those on lands owned by thw
Crown and t/zerefore inalienable by virtue of Ankle 1 b) of she Revised
Consfitation. are alienable to private persons on conditions set by the
State.

(3) Forests. whether privately or publicly owned, must be administered in
accordance wlth such condilions as the State may see fit to impose by
law or concession for purposes of conservation, subject. however, in the
case of private forests to constitutional restrictions against taking property
withoutr due process of law.

3. Wildlf~e

The authority of the State in respect of wildlife - as in respect of minerals -
is virtually complete. Almost without exception. practice throughout the world
here supports the broadest possible exercise of State power, regardless of ownership.

Wherever monarchy has prevailed the ownership and, consequently, the coarol
of wildlife has tended to lodge in the King, and in the process of political evolution
to succeed to the State. Thus, for example:

While originally the ownership of wild game in England was regarded
as vested in the King as a personal prerogative, in the course of time
it b-came established that he title of the Crown was only in trust for
the benefit of the English people.A

Translated into more modem terms this would mean that the State owns al
wildlife and must protect and conserve it on behalf of the people. Such is, in fact.
the literal purport of both paragraphs (a) and (d) of Article 130, and there is no
practical reason to interpret these provisions so as to derogate from attendant State
power and responsibility.

On the other hand, the matter of ownership does raise some knotty theoretical
problems. These problems stem from the ancient legal principle that things with-

49. American Juripnednce, voL 24, "Game and Game Laws ' w. 3, p. 174.
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out a "master" are not subject to ownership until reduced to possession. This
principle has, apparently, been adopted in Ethiopian law.0 Thus, if a wild animal
is not possessed or has no master it is not owned.

The bare English words of paragraphs (a) and (d) as applied to wild life are
virtually meaningless, if this principle is taken to its limits. With respect to
paragraph (a), wild animals, having no master, cannot logically be said to have
been "vested" as a natural resource in the State Domain. Similarly, with respect
to paragraph (d), a wild animal cannot be "propcrty not held and possesed in the
name of any person" sine, having no master, it cannot be property; hence, it
cannot be vested in the State Domain. This latter conundrum can be resolved by
what, to anyone but a property lawyer, must seem mere verbal sleight of hald, to
wit: wildlife is not, in fact, property," since in its natural state i its not sus6eptible
of ownership. Wildlife is, to use the terminology of the Civil Code, rather a "mov-
able" or "corporeal chattel" without a master. Consequently, paragraph (d) does
not really purport to vest ownership of wild animals in the State Domain. As to
paragraph (a), there is no clear resolution except that the paragraph was not meant
to apply to wildlife in the first place. This, as has already been shown, is in fact
a very real possibility.!'

Thus, it is at least plausible to argue that wildlife in Ethiopia is altogether
without owership until reduced to possession. The effects of this argument are of
no real significance since the State, acting under paragraph (c), presumably has
full power to restrict hunting or capturing of game in any way it deems appropriate
for purposs of conservation and can itself capture and assume possession and
ownership of game or permit others to do so on appropriate conditions as it
chooses.2 The only distinction might be that such restrictions require authorisation
by law and do not stem from an owner's right to control his property.

It follows, then, that with the exception of such wildlife as may be reserved
to the Emperor personally under any of His traditional prerogatives, all wildlife in
Ethiopia is res nutlius and may not in its wild stale actually be owned by the
State or by anyone at all but is nonetheless subject to the laws which the State
may impose to restrict its capture or killing or otherwise to protect it,

Once again, past practice in Ethiopia supports the broad interpretation. When,
during the reign of Emperor Menelik U, the diminution of Ethiopian wildlife first
became recognized as a major problem it was decreed that all "big game hunting
should cea., and that all you big-game hunters who before this went down to the
desert and are hunting should return to your provinces.'5 3 This decree was
certainly not then enforceable, and the problem which it sought Lo resolve remains.
The policy expressed in this and similar prohibitions against the destruction of

50. See Cift C., ArtL 1140, 1151 and li52.
51. See text accompanying note 26 above.
52. Penal C, Arts. 6W461), 804 and 805(c) alrad"y provide for punishment of vioatom of

such conditions, and it only rcrnoins for them to be formally established. Prepam on
of detailed wildlife regulations is in proapes at the time of this writng and tIhr
prowmulgation can be anticipated in the, near Mumr.

53. Decree of 1913; se R. Pankhurst, "Wildlife and Forwats In Ethiopia," E hlopia Observer,
voL 7 (1964) pp. 241. 24&
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"elephants and other wild life of economic value" is still validm In tact it should
develop even greater significance as the Ethiopian tourist trade contirmcs to expand.

There is no apparent reason why hunting need be absolitcly prohibited.
Indeed a certain amount of hunting, particularly of predatory and noxious animals,
is useful for tourism and even for general conservation purposes and to maintain
a proper balance among the species. But no one has a right to hunt unless the
State is willing to concede it The Ministry of Agriculture has made general
provision for the grant of hunting licenses,5 bat even these do not give an absolute
power to enter any premises and to shoot any animal authorized to be taken.
This is so because, in effect,

... the owner of premises whereon gae is located has a qualified
property interest in such game, without his permission no other person
cail go upon those premises and take the game. The owner has the
unqualified right to control and protect the game on his lands. subject
to such regulations as may be made by the stale?

Again. however, this does not mean that the owner of land has any right to kill
or capture wildlife which happens to be present on that land. He can simply
prevent people from coming onto his property, for virtually any reason under the
law of trespass. and he can, therefore certainly prevent persons from coming on
in order to hunt.3 2

Furthermore, where any person is authorized to hunt or capture animals both
by the State and by any relevant landowner he does not thereby acquire property
rights in any animal. Rather,

, until game is righfLilly reduced to the possession of the hunter, title
thereto is not subject to private ownership except insofar as the people
of the state declare it to be so?5

... Private ownership may be so qualified that a person may kill game
for his own use, but he may be denied the right to transport it or sell
it to another. But irrespective of game laws which may be enacted, an
individual has no property in game until it has been subjected to his
control. 9

This must also be the case where the State grants concessions to exploit
certain game animals or fish commercially, unless, of course, the terms of the
concession say otherwise. In such concessions the State may impose whatever

54. See, e.g., Game ProcLamation, 1944 Proc. No, 61, Neg. Gaz, year 3. No. 9. and subse-
quent legislative proposals of and relating to the Wildlife Commissin as well as the
draft regulations referred to at sote 51.

35. Art 3. Gamwe Proclumation, 1944, cited above at note 5t
56- Anrikan Jurisprudrce, place cit d above at note 47, p. 375, EAhiopian Law on tis

subject is, perhaps, less broad; see, eg., Penal C., Art. 805(b); but c¢. the draft rcolations
referred to at note 52.

57. See Civ. C., Arts. 1207, 1216-9, 2053; and other Ethiopian sourec oiled at note 54.
58. Amercan Jurisprudence, plae diled above at no*t 49, p- 375,
59. /bid.. pp. 375-76,
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restrictions it chooses and may confer upon the holder the exclusive right to hunt
or capture certain animals, either absolutely or within a particular area.

While alternative practices and policies to those here stated do prevail in
ccrtain states, there is no apparent reason why these ought to be applied in
Ethiopia- The old English rule that the owner of land has the exclusive right to
hunt on his property and that if game thereon is killed by a trespasser it remains
the property of the landowner is. as already indicated, inconsistent with the
Civil Codefi0

In summation of the significance of Article 130 with respect to garne, a
reasonable view might incorporate the following piinciples:

(1) Wildlife within the Empire is res nultius and not a subject of mneryhip.

(2) The State may authorize hunting or capturing of wildlife on such princi.
pies and conditions as it may by law establish, and ownership of wildlife
may be acquired by private persons only in acrord ance with such
principles and conditions.

(3) Ownership Of a wild animal cCn not be acquired by private persons
unless and until the animal has been reduced ro possession in accordance
with the law.

Conclusion

It should now be obvious that dhe cautionary note sounded a[ the outset of
this essay has a range and volume somewhat greater than any scholarly self-
consciousness of the writer might justify. Common sense genera] conclusions can
be drawn and have been suggestc, but the analyses leading to these conclusions
are many. and few are aliogether satisfactory. The full "intcnded" meaning of
Article 130 may never be truly known. Indeed, there are adequate grounds for
doubting that there was a gcrncrally accepted understandfing of its words as it was
enacted and proclaimed. But in Ethiopia. as elsewhere, there is surely need for
distinction between constitutional and statutory methods of interpretation. Thus.
since "it is a Constitution that we are expounding." we are bound not only to
probe for intentions but also to retain a certain pragmatism and flexibility of out-
look.

60. See note 50 above and 1aOmpanyig texL

- 570--



WIV'mJ-D: WJL. ' fFnm w* anclft s:

I)!7hfiq:q rvc i"" fl~n' j,7AI

ti/h~ '')'4 'h-US'4 ritic o. hitV'Ali ff1

rrrcsrw. 4h+4100- +nP fO4flq 1f~iCt~ TA

£Z (fhl)&4.14rWA0707+ g41*:frfl47ut Jrnrph-nc:.
Va~a6YPVs 'fk') - tot?% ; Aft-Wrfltm- :Y

MC A"IC"7 -14 77-ru - ;u4 ?iPCI A07104+ OKA MO r +t ri

+7fl""m ian&Ue A4fl -1j l ap is :PAl ej- S 7 . Mind
avz. ifi. r. -hA lI+l"' .rtf'i4 ,a + lC+i NA',.

(.iAt):+ 1w'1+ c u e~,- Arock' VA +07s3 tA h !~ *rb '

-'121 ;~Xv4M rifl O I 6 Mtcr '-AA nPWI ga

fat N 7I J £+fl M+ 9-.C0 -' A,. auc fIj y~ 4 7- A ' F 1 9' is. '.

*.Hcf .1-P*rlq~tu Iflhr M 0*9 io? , ~vC7rTiff dP' T47

rxir An**r !r7ShiAv4 fri Ii~ bflK' Mr: w%
AOPIUA!&& .jl f :qwflmfre- , h- , qAl0,flOVAA. .f'~ W!A

I-& r -AA : VtiV'74-t7 ' U-A- ,M07~ lf-111C' "~ fltU UV 1 1r15ft i
W + , McAW hidA-' 3rlMC - lif M I .V? -w;hII rt+M+09- I

g0lhtPlcf ?07t) ryir,, omQesj AAA5W 4 AMA*4 1t;~ lMI sAft'1
1'he n*"t% .m12~A§+ ,trf ' flA7' t11P4.: flP7417 u

Af~rc-a Lq0911 tn ' Rdl!%' 7?I-Na temT7 KxPZIP7'z
zmtiln ' k -tr nnq.tftl+-, awrun e.I nfr ' f+7 : ozo7-q

Mnt -,W? +0.s-f .i-)J~vZdr

haoyD~f- -ija+ . flM% zmnuq,+ : furl~ 'flgj ; w4J4*4 +M

bu .9 '20.4 * N7 I hail & r' fln7: ('. t If7)
P!C' 'rfl+i-: 44rwf-mfp'&cg~ fItf ii: Ios61wztt (,* IF

- 571 -



'-" :*r cit- A1, it.-, TTh , " ,.awe.+q .fh4-4+
4'oc flr nt9" ' z1h- : q :uAfla)Aj' : ?V f.iC wrl 9

4 'TCtfl 1 flfI4 : th'701s O:' I M-0 -1 N~th ; -- naa&'7
+rtJI:' 1 (nt. -+rg" a i (".--b -t w • nvy.--. ; . ; ! aA-i-i ea,

q7) s hU.A'Z., 'n 41A7 zfru',flZw-1- v4t " r Awmfl? : "o--m'UC-.
II..7 9P 4At~*1 1+ 1ID Im. "IO 0 J&P'iO-,P, I .,,.4'% ." 'tri.tft :

rhb+.,s A4l .vc, + F Mtr -I., " -* ,f', .,?' 3'+ Y"*,,V"' s hAow-,TC F-71+'-, Mr'ti fl 'ffl.+ ' +'r' z+l z *C A .C, l'cI
flruc* s g'w+C ' hfP& + I A7q 7 ; fivc ' h02'1'*5 .2 r I9H'

Th4'A4A z ha a fl&'l a ht ; hhq'&" hh7f : f+r,c+ fl)&+I '

nfl nrcv.MfAs-,4 IA+As t4, ,t4:A -, Ast14:A.tOaM. 7 c.r n
+v-saLPt-lt- - aI-ft : frfl .- ')gtc t L.*i n'rr q 4+aUl: h' f

&Lu-' n3vUL1J' trq # t"7SAA2 ; III1~P4 'T)n IlhwtCA

Ag'h7-C I.PP 1 aial ' ffh l 1a l ., h fl ,,+ T~q +f,lJi:/ a -ft MA4p

so-f?* rbf+a am) 1 Qel 4Mt*71 iAI+LT 7
[0)if*rPI.niMollI-hAlMtlt* UA7flft.I a7dr

flo.A'$'w-' %gm+r xVi 1N w'rue4- M7 'hSC t9,1"Uvhh

w f '-r. A' - c + %I h If fl) : : +1tj+ j : f- ' -

*," l_.k+i , .'hq 1- +9Z ,J f4,, ,IO .,A 7e), ,.l~d ' f l C,-.I av..'t

M N YL,, , ' f,,I T " ' r": 4 - f " b -c M"r M,+ '

1',17.14- :, ,) A"W 4-$Z2AI htII'AI '?44Wyun "w

Qqufl+Ic Z4t57 ;2 41H- 2 +.q7'f 3.ffl4. k,- I 9:C.44L Ic l '7'I
ffl* ' L- , LM -, hlt7 MC1' rrc%6 ' r+q-r $C

vpct r , 'cl 1 sp " o o%?f: ,wivz: s441 i , , x : x!q- 40 :I.P (Aw: t'

If Ifc*g AIL-' "?JMi4FJ*I ir ODCO uflflIH~ '1

sq hit)k:r )6 '1' ht' .&'m NC&;F; 1 Tr+: 7'iC; i09r 1"m-

t + i'Y" 'I : i' 7-I+a hgfltA fC(Ltr
K)k i Mi4"'yd v howwpnq 1 h&wrr 1fi" -M ; thWNa ttiiL-tPlz .9C

44"P7 igwzfl~q'fu(lIe Ans& h1t+7'o khiItb' . A

e.tj : A .4 7: 7VA .ft : qfez+ -gJVrlf3Pr ft

A? ,., ' +'A'F a ft flFAIFH 41*' ,2y '99t3 : ,P ft
k+A* iiAtWDi , e Qj j Ihw*A + flA&, wPt - T.A 0A7%1'

fnc-tL+q 4f -&A i-wcs'4 o"III41fl~m~ ntvr: flhr'w6.,
litaY 'A hPIM 1 ,htF' 1MflS*; AmQ4fl* Mi Pt' 'AflhtC ' Lt+

(4-t~t+): PtYH#+ - 2tru&: AaOdia$- ' V070- !8t UhlL-'
flok&*+ 4A 1MCI Irlhi- I 114w+3 i~t9 awo~ A&Tr UDm 1 'Ta

*7.Ya- jp+flngqDn- I ri~t4 1 hitt s R0UC fl&7(-o N"M:

- 572 -



V&T71 AT2 tr i47 z VIL1J M* Ar TC~tr hftt'74 try M

I vXC'koV qgAAgIfl.T I Ik*tkC I fAtMfl if fINT?
AaIfq' OMC nh ',Itrq' At- IVal? z a) ro+. rfnwLoz"2 :YtV441 '.+
UC+ ' TC"I4-r 'tE'"t : tr"60I TI?.t WV flh'Ik t hIRA' MuI

Mt'747%- t r+.Wv h74'' Wirc 'v L WAC "Moth 'Li
ha" ' .( 1 Mr X1uj th -A h~ c (LU p 1fIL ON& '+1%

11M, I dszs ir I vA0i* I fT"Yfl 1 (0) AA flnowqvaw :h

VU7 am IMkY ~h7-P1- an79y : j'o'. ! iari MtC

if r+A?* I4.A -' + Aflikfl tA*4 V~r,-Jf' I)t I 4

hMq+RhAWCS Jflj .Nflh., I ,;wC:TIhpF.; 1A0 'VfLa)g

h~~~c rta NIO:CIYU".M 11 : 'ttIw-. hI Lt'3 Oi"~it OflV
M OO- '- t Z-r C f' YkI~ R UA ?*~ :- foA flj. I7~f flaw~V7 C luI$4 C+

ufflt '4z- %fl- a(L C1 '41ATlf -Y0 a---wIrtzupe

t'i*t -- M~ mat7 -t I la fiflw5 fUm"IW)110%
fM+E! egfi4a !a-v il&Lw

rn~~0'v+riJ]C+ fJ7'r t:Iflf'i '-n4Ar

Af-' hiU :f0040-' VchL7 2Af~lt'~HLfW '-

q. r". MOOin :n qp. YAi-en Uw-fl7 IvsnAa-'7NCA
Jw7 s'" z (bnoA 4-hnmf~kltftrtblupt' 1 -f,+ htM -
fr1A~i+ fZ1s 05 st fVA --4I*4r +Ct+ s'PtfllA r h9PAtCI
IL*: II'iet- z L znZ,%g+I ?tSAfILItv 3zailhlhM l'D'i.w
AASb.4t~ #.7f47; lfl iuT I4 . .a /fpj - A7mW-($.'r flztED*
anM !N+4iaqA 32 nltU I1AI fl CC'"C7 I flOfoaqcf9s q' Ow2 47) 1flitU*
AM301A &41v 1 V Y':M'UL'tI A7

- 573 -



Iftm- w 'hTpyI; s 1. r. h4.', kc3&14'i QV, 'N

t-"7&94* (rfl*t AMX' ?trvc4 I ws4+ (&rLnitc) 41Y)'

fl-7.rvc*1r : vof"htfr f u ' 2 fnc2

IVNPLpC XA*r(W)i&?& I fC q:A- 3 iw% t: aZ*

M&' MA' A 7 (?!h oic -%w') zM 1rhTw I: MI (iAI7S) hI
hag4 : (MtO ~) _90ft4 -. lW- I 2 #e "Gt;jf7 Joo+n
t 44'iW9P 1 0W 74Pbt,15 I fPMfl+- q: Y'-~ hrDfuU%ILG+AmOJ.! N

AlA .cS : ntim.)- j10y) tan arir - rc 'tl*-vt$9

tiC'- -)! m Rf IChl (n 70'/h"+h1I+r XCI" I Atr- I 0f

flni+44 ~ ~ ~ ~ ~ OA OA'-4.I~ non~ i

hftveL YJAM1.) vrnlhc 1 44 r fplff7T')- +ruc+'Fh)

%i+. -- ail* - r&&F IN~ 2- PeV C -evkj-fql. wg~r:
?rCI1ikO :q Afa* 1 NQ4 a int+P~r '11W +a"ofM-: ,5flC v

hhC-1th ' 4-h-At '-.9,CI fl-q(IfIC' -r S&P~h I w' - I I /'
Aouift' 3 fO1Sfl2163 TC'7, sl'*4"IA iI 1 'Ilhciii 44tAt
07o7k x Pe g'. 4-h1AtP ; rA-Itr) ; wgT -. g'g m 4-b-At'; 4ar

Zct I* 'MU- I TCOIC- &wc'aI4I ill qFi ;' 11-h-iV iqan+i ft.
fWIr fa'wrZ*I-) I~u1 +gtC I th;]rlk In~u h~ virs?+
VC+ 5&4% AODYWJCY 'fLIA eaf, '7 ErcLi s ' U+ h
rhzw:9 -+ru&Isq Lt7'4 IssTYqr14rA ':: +064 A -tKfhl~
kf -fO7%f-4 ; V 7I 44iAt7 " LF'- TC~'V;lr9 in~fqV- *t

5a* a I7aofflq' 30 TC1C6.m; fid$' ". ?A rai'I: +roC~-q
7/1+-,PF 1FM24PS7 2 +ruC+7 J&-I o~ ft qw).R 4-1-

-P90 mlStc- O~atr-s +mZfr 7j7 s 9'P EFaWllA a 4Aw+Y
0070-jA-) "" 0 it ~~~l,~fqzjt 77C

- 574 -



44i-Atw- #' : (-i 47 - ff *e -0U A sV, toe..-r'- h+"tc* 1 A.
h4Ib"' ffif tw4J' -l I +H76I 19i -l-fl 4j hflMA4.-' ow-hcw7!--

+-P-,A' !o9Z 9CY:%t%a"+ f- bA ;1b&AzsC fl .r0 3 4raMT '. 59ow+7:

h4.lp~m,+"c :P 11 -cc- 1 .* - , vav "c, T1'. -,'/ 1 A -F +¥h:0 .t-,k

%a*+ fOlP* 'ir '1, "r - ,; - V , fli. "3 .+N-tdaf !:
.l-0 •W' flrvc+ I 94"4 : 1*?I -n'ta-a, 0C++ ' A.. l .- flC.'A- a

-A1 M+s 7 cdiAf -' ( M3infir I 'tl.9 I hFr: .f l-' 50. "q
V&'lt*9 Aa rw )*auAt&

qnsa , ; 114 u r/ &+I t tl'.P fl'?:.. OlE, " . J ;- ._ 7
9YWMJA fl+qAiVv t7: i4gntq f} ; lAVl. ) h~ r tu R% '1 'Mt tffh
Nftin-iun ,A+ I -" kt orwarI. - fcE ry , ?htT kP* : T
4-A Ofle.&9I ?7Z'~U'2' Im Inn1 - ;WK& U I 'M'MFA -t%4

14.f- awgi'';alw$nqrt NA
t a"4A47 rr?.g- f rfq+ A W5A I htAv' haii4+

Vfw ' A o -ft* t5ZO (+; At* zhApi-L: TA

A, .. OD"" 4+tO1$ r X =f , r: TC
W,$r : .1-a04 t 476P4fl flF 1-,M' t% * auf- ;h

hWW, nfP, ; : mw,, tws&' ,. ,r W t .,Meif,'7 #T h fh
I'll so.. k- :,- , : o+f h1 ;fut : ' flAM 'l -, 7,4%
TIT+ I 07tcwi I h(dir7MJ%-;V+A At?- g I Alt 'rP'ZP I9Al

iJLw-, mtt : rcrc 3 "4?hflq rJ.vS7 -,w-, rq+~ ;(W41
AT ' ft.nfl+ -th r7 r %,, '" w- : !hG- 1a n.+*f- : fh47 A0,
hyo , . ' V@ -9"fC-t ov: flI ; S'm-e 11 t: 1M : 7,j'P1j.s M - UP

56aem: fri"PsAA: IToq na71 11t$'W+ flt4tm-' Xrpc44
faI7haflf-1j9 z * 7ll 1 nP Adf44ti tMT1-' 0 -&tcpA

raT 'TC1 471-flM4A ; M f'N' mt't' iAIX TC"1 "?WI

ZY 'Ml.l'. )%;k fl c l fOeJ('' -, 5 0-t~ lo.V' h&-t; -

- 575 -



Mal, : '. @fVPT aMZ , tl, / 'hl .,4 ; M4411.V} ; fliq9" ; A+*. 1 4-,0,,ZPP :" i,,'.f ? ¢O/tr'7: al2- '• 07-)T+ : AXK "l *- fl,'Q -- hft.,4'L a
D-P rati fa rlc? "flh,7I a, d. ammrl" U a hr ArP aah

rpl&eglr ' M+tl5* ?tM'A+r~ Ia,,?) 3 UIn zX Mr 111 1 r'pig
m-.p: he-q .h awq rtir."Mv C'fl ':-.Al :A(fR; l. : q

I1'a, tt- fl .j~ flqr rA ,vn)f. •V4'17XA-4$'l ' I1r* &'W',:,.n

YtdA A tW• ,: in-w)' * flt'' 4.,l",,00. .ad .6l0tr9'n Ai r :-S TCtP II. nryzataI 013,N4N.Mo

hits' I1'ht ht-mtflNI -, "m-m wj6-w i : f+0 % (fL, 1t'

Vl+074 :"} , trU1+ A4 A.w Iio Ir 3fll U-O - -' A4''
+t. A .00fl101 : FA+'44 2 Mr?.t4 I (g+ :I $zi. 3 flf.'K

M"Pe- t W 0 " th-' '79+ t+ ..- PA N l M h
f l .fl , rcrc: 3'h.flt -- C" KlAiU '. flft '. AC'}

%!P*, ai '- 'Piu.fl - 4 -" Tt 7 t ff -. h&P itr

, K 7t: vVtin PC; ?&IDF k flf: oktu. a ihcW N'.ttr M lj:

a tamr , ', 4Ii t D - ps z :--.: fl0 !rrn* z rrruc+ Iz 9"P ;P fl'2rtifl91tfIlAf 1 0010-

SF 'Ak+~ -'~~"o ?"rIr httO? 7- : P'e4'%T -- 7&

IA , 5- aflxr &a4 1mOAreftl !mt0 7 ' t, '41Am 9 tq;fl

+AhU TC2C [P, 'L +7n1 $b-ocp 0l : &' gur

0fl;?cm1p"MC A+~fl flha7C . ~I hMle)Ct- ;r:Itn.

- 576 -



flm-* qAlA? : 1i.a9 ' Ag- : 1 flei nCJ *-)1 AWWAm'?X,
V-'me.k, f PC -67,6 P,1f4A: ; gg" : th-A

c'w+ sm,- 7$.P, t 0h,2,*9 i 4:,.. weOrT fl_%q7?,., -! flM)P)fLl-
2j~q:ctfl~ l~lt9~m:~Ngq: WP I 52C AO" A

,,J,.r . cA qs tc' '.Wa.C. +.- nr ?As.)l*

(tr ,r -Kit $P, ra: 7., + Afl flT7o4' 51

(A) 4Aft ,i,, .: * tVT i (" +s- wtr
•. ). + ft+ _. ,"% l , ,. .+ fr- , U

(i) Ffl/,-p?: I+T+ r wjr :b r- 7Amd'

-PJfP- I £a.:DIALItW--; I1A'=h .- ufl 'mlf : fll PlflwIt+k.

flh m- ; ft rA -

Ma - Nrktjiy '. r.2c'fhP ,nt '

(AI') bXOfj !4.4-
(a) MIAPVI m'%+§ 4 S tfat"m AAA1' '-d-Th St"ZYJ'

;a101s f+94'% fg: (hiltq hm'ai

(9m) hK.+kY 22-?i&Z 1 Wt ~ l

Mt 'VM YpbT';'t '? QrcnMfa nr:p M4.' lP:

5+ ft -tr A '7na alht3 : WINf4 a &~*fn 1 tntflVO
Ala.A #'l~ I TCf'lW747 -*k, "fli4.s4' aM"tt ' '0tir

- 571 -



IIhV- * , ?Af- .: A?- "i-ht *C*O) : flrq q117 1 W'+ "2 -fH A ;I:

AUI : t -1 hrrc , A1L4'kh : ?MS*,*17 A f'1' -i-il n 9"nair3

t viJ5 :rc2l zu;"t1-i:: twYJ";fl t :.;ifl 1fhI!WT4-

Jlw'+9'-4- M10 h i, ; , -+ 3i'7 : A4hi+ .. 11A!'If ?-%?i ,, 1 h,,, - 1. ,--
Tr,'.&ACm :U1 14,h 1 fM'-M ., . -+ +/°'.It+ -" wt.°atrl u -rel

&AC; C CI.?F I ?a,+X," P 4 ,' 7 ' .,+ t : --'. ,+L ,,q - 7- flh.&.A ; h-.,

rr : 'A--Vp+3h&1i A441+ 't. 1'4C$C5 'IdMt75+

V, . : -U,. . 'tflfD ;t/fI - 'hV*VMVA M '

1h'i1"fi t4Cet Tiff4YCA I "LCfl K"Ih IAMIC t.+1-1i
YVJA 1 I'11t WteDA INft?1 tI"ar ;' iJL ?WD')AV '" ; Al 0?I

s-"r-' e-' -t'f flAA '- !' r - -" hvIKA -+ cmm-,

*ht'-t')- ['I -' rfA1

a ta744EJ4 * AM&* .tr -,?A Ij3+(Ltt: MTI'76 2

,yfmh b tnc:. ?,'. h1+7p4 .- flt a L.- ftiCLqA.-
2 71 8f. 85 ; iCc5 wYr A-fill1 +17

f(ir"C. ?aa- 4Wvt 47 &7 : "jib. 09A014. flhA At
'gAA- - QIhiLAg" r : fh,9 t' ' W ,-7r4+, L+ 0fl11C ov

#fl4+,A. nfl&r -"qgflg ,-,A -& ;f-- ; (M Afq ! ,h.mtm a
• .1YT-1- rc fl3AOQAIPFJ !NA Arn'n" : 41' = p7" . lW +0i- 3"

hu-7 ' 1flolo rA-t 1 A '.4flf TC4.fCV; ; fth3fl~flC nn4'+
TCAC yrnk: WT : fl-41Nd3 Mr- OMZC#.A jrnl 7~t;
(071 c) frft. h h*r :1c htLT C

ftb4MtII4 mWfl* !0711lC I' q9cQ " ffl. '$i+C 4A74!
&A's IfrcYtf'' -C -, AM'hv~tUN flh 0L.0i ! AA 'At al I--

fMV-4i 'jftr' i%4'T- klOt-t AAlr '"MC:6 eu? 611)1i&

M t ' hht+7tP% ;ii~k ' rt qrrtV'* # hmfl*#1 -1C7

- 57-



A ..Pm l .- Vt L U 7.! u ?q N - -+ -t4.V 1 ., i m- A. "e c . h rL U6-, ; , C , fl a" f,.VP

iarP N4,'4 j ffr.;z z f Ma+ i 7*N)' fl4hAt

fa ,, •f ,"N'-I rlc i 9k '? )tt ' 'I ' :'

€a, n: -,,rt DA,,lq: w - "- ." i ran f'-/ -.

VM1., --0'%4 'nc. Iw1%+mV0 TM a f :- -

5 fZ.=l • CJ fl, , .f"tUP/ ; 6A+1 0%XC fl10 : TI.H1,*' 40 -1-.t} " T -7 +07

;'): (+" i oPt " +,' NPI Clt: h- - SUV l, 34 ft" ra tOX
fltc '*F'"M9* ' rmc : hg-,o * , vuf- r 1 ftV j s v -.,?7as f'
TU .'1ifl+ ',cs flA l,,,,- I P-,: qvA*tc+: rAh ; . qA-,hi, ,

M+* : •: AT" : )jyq l ,t- :k.i'1tA A"osu- Ia M' s
•-074PP: -, - Ulf4 !. +/l+7 r WnfrOhiC.c j ow ho:o

vno. ?," ~A '+IM-+ AOdt"1 ?93t? flitk9P tI fir 'flr fit?;V'
-PO&5* -vn I?+/ok+ 1 +1-7 AolflCI '?Cltrfl3'

ito 'q'iq- 'idg4Ct lNAW 1 tl*$F' rAMnVt fl44~t' QA Nq
71f N10 h '+ t"'it)f : -' T:ZPL -'n rn.'wV' ++LA

hMhc f'var? n *PR "-(L'7 * ss :~-A mj7 QAft

ho~ll, + R ldl Iqo??e.! ;ft +70121 TtQ,65+' A.

HC i)% feme. r.,+,- 4(fL+fo~ - Aft0 e.r? ?I T ' 4'ruc'1 wir

AhJLiL+: r. P174- A"77'ORAtu, :WK Mr. MhuJ ' hmr+AA$ &*i-PI

l'ico"s :wb&+ 1 ' ,q al 'A o mI ufrt3Wrwd)w' $0VA 'ftwCA+i1

/*" lt-$ 1 Mfl4-,OTC' 1W Mw MC I flM60'e 'nfl" III *- f
ck;tontc 1r. Poe,; E in" faw7( : 'iI4J lh&I1t

- 579 -



tm - i r Inr1' V: a Is-l htore ILTl '-S.9t t:t
9TtJ * + it:lS flM;?11&ftOM;w MM a tm f ,- -' f rlr -?

7'M45 ; +t-I A= 0.4,rf ; flh19W 7  P.Iflf hvwrg h.# ,
fl¢Iitn'i-- 4-A , A-tmi '17 , -1-DM' + A OP3K , ,&"i• h'J i J+

AM mC'I wc. ! 9fl77w fW .. pew- : 'pln w* r (-
*tv.tw4 a%.r M',q '.A +rtiL '43t lita J4-r

V+ (-" ' 7 A-' 1 P : ?L1ft4 , o'r 'iwfl 4--j ,w *4c,7 't14,Ar :

A 3'ZOOC I (r&I ; f l ; +017..9 1 'yiLtvi-qA 4 ,A' .IlY .3 5iC

I .q.IJ&: h"7jA : ?thf.mt", f"&,cL- vonZ.A'fl air'i fl tte

M701 WdlC A DtN-pfw- f+rutflI a"0, 'tt.m

,1,rn'c. .- fl- '.,r y -~r 01 M :, ouw ' , h fl, 'ral. !,:,

Log irp94% aou4 :tlmtrrf'hWPI o

9 r. hLh I 19,hA Aw3XiwC J-Q'Y-L7 -- "l/ A070 aI *"mfl-- fAi

H5M V aC'1, -'"h qhILa' Wz"-wt, 'i t l 0 I TI:lp c h 'f

ti't. ' frP-, i hflr-, , A itT-r , ni,.r -, 7 hzg5'-Aai : f l
I wC m-' • - ftf+ 1rgh 1 l , Fl f ,auu vg,.?j-e56 + wjp',

arnflhir ; 0 .

fif-h '' h-VA Af4 '' I
!fl4vgTJ96AP --~ flfAt - t5fA ?~1i V" A ipe.4?f f l7;k P Ar
4-1-t M 's.*tl~l iT t)9f A- %* : OnA"jW4': Mv4TV: .P

IUDrstoo iAs' "thQ- IVfp )tnAP Ih'* I Nfh Ik '4hTAIho
Ttn ++ Iql*.i 'Wprn'-fl IWV 4'u- AIMICUU ' R4% MC

t14: hW( ha frV 00 t~ nzrn"U ' k-Iile' *JT AMv4

- 580 -



7. ',..)--:f il hT- -,t (L s't ODAT4 2lt X Jfl " 1?+ 3/l WI 01 . Mf ! A l Ih II
JW .'.r : K.W, go.rh rat4 -U 'P I hl,-, M a~,g~~ I, f cp 7.m7-I'I - JJ&WT% -- ,7-,.N-f : l WflV is-L ' " 9*. a- 'H•  I h+4Aft: X"197117 W1f0uft4m'-IYW IlW 9o- RNAdlflY~) 'rc Litt
flk.- - )cnJas' -,uie 147~ j -. 7. wiA -+T A N7lf 1TWth4?!VL

KtflTC.L1 ! AAt:*4hil'ft 1 7414 h71IM IhflvMJCzIaNI Iftftr
thm- i iI'Y';l fl-&h i ONij4 z rtlA. f 'aAh- 7UZ"C x z .~jLs

A o ,I -1 fl f ; x ]tq +-a) ; r s+ A'..7,fl/,. ,r .t., ,ig+, ,,, a¢9" M c,t

MI-2 ao'p,/, .Oo. it .-" -- , m r : h l 1 ,", -), to- I fr a-z

X fl jMal4•,", n ,, a, '!i'.I s%7h44-, il 1"t&?4AnbO M- i'a 4-hA'hT IF h071t6 Invfs 2%C)%,C' r15tOPta

V -DLXDP,. -!fv-+ I, a'v, . ' - , ohh'tA t 0Wl+h-, '? &AVw .

0,7'PqL- , .e flfl - -' o-006: w* n )-ft'-' qj dIvf . : '
u+" l 0 ',.i" ' :.o,,7t. )A'T7 ,,-'J hi4 fm I WljFlN)

ftuo ijrtnA "lntcr' %A7 ?dfn O-+acnf + ?dlhql. 'h( re w A7

ALPY51 s 97 9fA+fl4 .It hvs AUa fVA C Irlhc mt44' f t,

&h1 hC*' Oflt+TIW 1%7. t 'aIAljIrMt13( IrXIVrc'flr:

X"&;+iptfl9ifrtfJCftgiAqU +tPCh4-,A&Trd 9 "A-- tW'

fma9Ylyf 1 qwJ.: hi-A I r+94: Iht~ 'W'1+ ' *l-
Vui I0nol71p4jlJ ru+fTtIAld- :4U,&4:a11 Ir .oclqlt;qzqf

Nl'h nlo).V1J% , +ruc+ -?hc m094%4 ! VOY(fl2' I A?-'

OM'w'X!2s .F t'C' 'QgPf(tA Itk
61407 : '1- ?sr,9+7Itren' fA-tl75 -P tmf7 Tegtm llr TC
f601 hf+fPl-YtWfta +rhflU*'rwr

,hr~C' ItwP"l I ?,hflz ,CI) 'f I Jfl )gz flt~yas(D - qa"emt 19n
414. f+rin%20944 1wl~ arfT h3j'~ lY MIf+r*P*A r-
Ol?$'vUC4 "fluMk' fa; ncfgtr 4.q+ ft17V I'"Ml I'+
I1CO*WDI O~t ; mr-ir; Ifll1AarV A~a' rc"t 4tfk&

1- 9 !WI7701-w h CA : (LolHIr 4 AliflC?0 I IPIA itzO
1121 )MYk IMNftfl- 3fC~1 nY-I3 V+tt44+34 I

1r7A'Vbr 9AL sIr tavI-' zil1 hi' ?di qo rrrn*:OW sflUC -Aw

- 581 -



?N)I FfUC70Tf2L*i 0 - arn'

fl44A7M*P ,nfr %hA :? NA , (L * :o -,t f 'iflW-7 -+$m
r 'T4 i '-, LIL ta7MU$I , '

MILOJ ;t+'h.6S'4 ?cavmwt s hihitkY ;V~ t *pf 1 7i+ t

M141M rt17n ; yrFPlA hh,%h 1hOql O'a W-l hv"i+qn z ?M1f

@tiiC~tt-ifw: . , hSA lAw-P a flV-%iiCLto' - MOMO.
44 IF ' flY ' air 1 3 W::~ Ah%414IVtU 3 t-OUPT 2 i-yq

AV 1'-71 A+0M&P LgV- I4:. ODWf hwitr i MA,
f~rvc+ 1 070.11TI 'flCIA =O AlS't'- ati.r~ INA [1+' i
rwh7 I W.t h-;ptr fa~i IiuP ri ft*, a MI ". 741AtntA~

fl. t'air rls; l,760 cft I fltdY~wt:. M7hl4-q: hWIR

d7')Ilc '. f1+A73I2.e7 ~fl& roa1fCA41 ,-c2. Ttt" ?UIP-YTA

A* $PIJ&A~r ap"'mW farvfq1l -p,4q VtIaotmOS. ; hrA : tdW'As

flq"67,r* gjrqA- Vl

VAtNCk-talP AM+!lS e&. -l~ Jtn z antal-I 'A'rtA ' MI
%Q-I :, Iw4H 1y. 1 *h- f -0'w? 'rut4 I 1 "fiw MAsg

"7ncr 'a)w7 s '01g- h.%fl 1hfl DflWIT :ho'"ru '- t'ho
h AA; o d~ tr - A-, gP 1runim 'r n QtlPI

Ml jj> :, IL4,9' 154rn* ; 1r1 I RIOAAA -- *M' N'ifl7

$0I1 TCItP ' f'Ch'Tr+ITClew4- 5 ~w: UL1J r *A (
4-ri Q(tic1Lt0) a)-ft(y: Aau~atedy; LIL :a oafh4. '. an M r:+
69471 s rd AD 4 ' TCt7 rjdq&94q t- l

nwns .l~flI ;s s'nrciw=W- a7( !'~g +IC4 3

(1PU7l #41 +'V044~t 'fli7 1'99 +#.

4-:-gwI ; Y'4JtCQfA 1i1 1 k4- N$ACfr a ?KA4A'lLED' '

- 582 -



I ~ ~ + + ,.au4 aI 39*

olfj . flVjfl3?,. :h~l

fav-f: )Ajfl s7Vnirc:

h+I/0& V I

f+a 40o.zi1~ fltfl'

49'r1A :. h~fl 1)
h+INilfl I. Nqf]

jrfls*' £AA, I

i~j4. z .PIL ;

hf:' 7C0 *PA -0:

hr + iineiiAq147f. Nfr

1h24 Inr ile Iw'

mcTjV'Ii: IV" hfItw

0fef'A) 'o'JAft :-

f'4 1hPC flt(twA$ ,
h4tb-otf

I' flA'tM 'hll

tdhMO;Ct

Idv'- ffofl+ -'iaVV
h+Ia"'A INC :it I ftp'I

h+:flhimfl: af l:
h+: 'rfrPaf'A47 -A'
h*'4Vt's,'qu'r'

- 583 -

11"di1, V&A. ibA, 11L. j,. -, t161t



rfan|z+A - .rr-fr t2 ldP

h* Way 4"Pm"z /.Yk;

hA + ftl- -" oj.?g •?- -+r4ftt re , c tJ'f ' " r .f :

h4tM4.! Arc:

rP ' hA+1 l? : 4Lrf .4
a hAfLiX'M"-,

-•hrhr ;,-.ttz

h+&4li5% : wr

I.+,4,z,,f'l24EflA,

I'f* : ,.s: -Ik :

wiAA' , r-+ f lMD :
h@ 'h O .fl@+r4fl.

aX-F 2 -1 .,,W , ; "'OpJ" ,m+ z Ih..F.., IM X" 7N. A ,, , -,1csr

£f+ : Mt :/-'4 MO ':ttU~~a as fl4
hf"2C"7 PA itA'Lfrh

w2, &Ttk,,1 : &lA&,0: , 1.ftt Is -, l Ii. gr. , QvtW: .t"PU-..

A-r- I I, P) -+.

sj'" 'fl rt hrl-f:

hattmbC 214k1Pcfr 1

A •+-:.b :Atillr

h+ AA- :'"Jyf &4a A4:A1.aCF u

frf+: rc?,A WCY'W'

h-f' flik. ..p + hi j r .' bl..
hf241cY2. ' h 4mP-

van+ tI AA+i 1

h+ 3 'n;A
Yvn4'hA u +9*4. a .$r

A. , h4.r sOf+A t
faw-F a AAAk ' A 6'4-" ,3j.h: tk P

?00+l~ '- hi'f ; e -l

X+" h'lIcykS ; X :

OV EA"?~l - A fll~t

A+. I A L& : ,%.-P4tq*Lm.- :

Val$';fll t' 1€- ' S.m9' U

fvrd A, tr 1 alco-

A*P 3 hl ,l -' OTW YA,

fI'2rrA I MLI OIPC:tA+: )/7"Y.

Jld",: ,PY-f. IIfA!?700 ' .A7 ; .M-----+..f+,I

f;lA " 9.-1% . flA

A4* , <9im/ :1 .ib
A+ "1WA1 I : @tin.4,.

584 -



-c"-F :r AA,+ 1 amA- ; T16b
h-fz-.AAr7Atzalf ;

h+ T: +, ul 4 q :
hf" flAWkT-) lingIh-I :

flf: flftj I[ j hf :flu7 . •

h*I' M-nct no?:1, .

?httlOA

h+f-qAoo- I ZA
h4 r z flit, W7/klitkfld
hfzhi.Yowtfl au-f

f M* M A-Ph4- ; l>N6
h-h. hqt ' .KA7fv

cm* 'hAt i IU ,"J94

he; f. ; NIS )lC+A-rflapt

?rF' t f0-+rt

oIrn "2i?7 I~
as+ -hA"tiMz&qsw G

hf@ *- A07' +C4 ;
L4*/A-AQX: nfr:

iA*.-'" OM41. ." : 7,q}w ,,
M- rO: WAbJ AMt r CA r

h'f" fare*:*tftrvlC" b

h4+ -VU..ft4'J# i MlAt VO

I)f, 'l,€ "ViZ-" 4A

fraA U ftoo- i'lU"

h'f q1Afllif. t !. 9 a

N+:Q* (AM :fley&
wznIc!,f GA? I fl 4 AI+A~

Itf ; OuiYa7W;
744 !~ Uef.9 6

IV7'A' rjf44L -Wfl"j

hFla r +1144 flkf

hilt' th(L± sl~f 41 wAAIflql
h+4 -wAg: -' ilt?

'rnA : :JAl-.h,,

hf:1J. )th11+Akn

h-FzI .uthflf

51MW f U it'14J
iftff '(PA.

h+'MlUaP--" ;fkh&,

- 585 -

I fielk. 2 Me -Mylli . q . 9w . hq;5+0 -I
Va%004* ; +076JP* ; (VAOXI ; h IPA) :;

J. 9-. h.71,u foavzdb : 40741p*.



hN4: qM/f: "',A'I'

N4 MA . ufl; I
h+ hf : L5 ;.
hq rfg I hePttK 02fg

WA a MA -, pt+qqi
Mauf NkPh6flJ

*O *.4 JIWA$?.: -

h+*:oAJV fltA 1Itfll

hf- :W : YKArt

avt tt, ,Rn :,u

I-l yfl4Jfl

h* :L+-u : h 4!.u

amF frNN'kflC .

flIl' WC-tt,4 fl- (U;MC: 10 29; q- r . fP, 1+w: 69-,

W~tIhfll q TL f" .

h.- 1 / W7 1-14-,

i~.li' c'~ ha1 RIMaltl s d
I+- ,'u c htl'.a' -

hif " *%* +e+7f

A*7F " ,Af'A i7i !

AAAhit rfln[L : g

114'A WA$WhpAAr

h+t'r flp'-fl p

rrrnc : ? ei'7 e, = ,-"
h-F s .3A - . ; a- -q ,

hf : , 1 rs'L W 'rqa P4
fl"* . fll -

h@= ,Il.??P ;..' -

M F P A& =mAg q'e- 7-

rI\ A %iNY. V1-rr4I

hVW Ir : '-!hAl'

AA@ 1 +"71: 1,

- 5 6 -



hi4wC* - htAK $, " '?11 i
rn*:IXD-1-14 12"Cr

mx FWA$WMt:
fWNA.P,; iH-6w7 +. "+ .l4+P't ih

,,- : nw . -l'll".
- J" ' , :' 4 "

&h- t 7q :,t

+fbiw7 . I h4,m !
h-+r% .Clt I

F,,4 + ; A Ms "' "-
A* .I i' . b~+.] . ,1e

l,&' ; uCt,,: t f JiO-tr. r. ht+w j' fa'4 . .t*h340 :

21*P 1 AOT : +.f&+

feu* :M*A. A(rn: '-L:

fa+ -. RA ,+ -- A- " : if-0,

rrro&lt .oaAfl I.OT

VaO+ " AA.+ : aO, ,'2" % ft.- ia,
shx': dwrhaVJ.2 ! A4- I

Vtfr ,*-71A M IAflA :
raf MA fl tL HLD.Ia., s

h+fe wr 0t 17flr* 1f -
h*:SWIW7VaYY"7CY?:

?hrF; " tf a Ih VI1Pf

h+:rncn I MI

N-F +4 @t14 at+A s

h-F +Ia @hhri -  -1:7: A

h+* -fl4-t 110 -f iti'

h-*'lA 2 +-'MOft " , hile -

Nf* a+V 0 a+Ah,
h4!tjrIW::0m. 4 ,0.tr

rap* i a+i+ i*uTt

,h*- ;AA : Ao-.A 0 4+?g

h 5t" : Oh'.t- : tOA

A4- h ;A 3wS g

&It. avj .
h' A -', i 1'A,
hfi: 1"t * Jn vf.ch'

h+ hfr"-, M

h+ ,r4IC64Jg- r W" frm:

AM h4U tiu;
hF hfajfl 1 741,4lP :

fhfkq+ I: h0A- s.+rl

,up+ 3 h , "h ' .+ :T -+ , t

- 587 -



114
114
iv?'
3914

2~4
11*
114
114

* orjt- 'fjjanIUyj r
, m.+tw7 Afl+ "-

U610 wt"lf'o. n .+' -

-Ar f lk I; hY'

AA4P1:rfl+Ar

oa1'9 " fq.I. hf%+ t t...

A+@ , up+,,.7,,g- A ,,K' t .

h+ 'tO,7S Ifelfh fi.

1-1+ ~oo n: dfltA: } t

,ht !+-Piw$: h.,Cf.ta.

ht+ tuo.uwm; h. I
h1" ieufdawfl: M1C"'d' -I

kpiwhr-11 s~oc

A+'fltP h&F:
h '4A 'A W4 h

efI9" 1 "97- P} ,,' --

h-1 Flf h'i:tr7c$V
1141: tfltr)"h- IVI~

h-F s -1-b& +" 74'AhCA-FA x
h + ,f( I V/I MA'",,4e- :

h' ; hcy ,,,,+ 2tL

hi-MC41 ; X : k' I+I
hf&dttl '- 41tjrtfL~

AP. + hIl4 " " oleh"o U
3h&4 NVA fIYhruait

AP"+ ftRI. , s,. 94ft ! " I.Y--
?2rrNlA hhlZkn:A flC%:

N+: hnlr : hilt .
P4 I hf+ : 1f3+z'h I
h-F*1 7M4?7bhA vflp'x

,4F- f,,.rnp'-.Lh : w, 47 4A ;

14: 71hM Q4"h. war~~

flf~k.wJ.! J4i, IIKnW1~jI 'Ii%?r ThI lI frotuot*:. +7ap* F'
Qr,#tAoue) 91

ave" . ,. l ,,.", rftchP+q } .

I e : +f4"
I14 cV1Ar0 ' 1607cr

,%,F ' AfC% w' %4)'A x.
h+zsfl55 LMitrc .
J%+: tnilcy r , ,,71a -
A+ 3 A1-4 V A I- "HeAXA

X+ 3 thA'NtXA a
1142 +httAor7fl+ OC

- 588 -

J+A q4bFI -'

A+* &O *:

11+%7ru - llM fl.I
140- .



hr' MrWi " -T

mi'l c .r'f "l '

t'-T': w l".r "

A+AAr 1VCM r rfUI7
h+ 5hlA109"; &n'"l "
h-F " hP -. h p.h411,Yi -tl

kit ' +l ' .A '

A- f ' ; "q'iA

•h"+ ,o : M T -
X1M -' .t'hA-' ,

h*:rAM

h+t tCiJ ;4tfl4(L'

fI"n . ow'7r, l mi c . 7OKV 9" 5 3 g : t + -t h7''f+w- J

V-,at*' -"? 69P'I (f1.If? r hiA) ;

tfthl4-" h%-, fip+ +.Al,
'@hll@, 11 @ -- •4i kPl,-

?tti~fl<.' +kit!.X.4+lP .fltJft

IM-os- h"g hA
rt~r~ h'rfo-72s*5f,&A

,(Jl.n-,+ : i"P /u+ O . mc: Aj j: ' " 9? : ,. Act - h. --
r .+,,:.€, +-,,v+_P}_., +,+ 3 ,hV.,A);

r-hfl+ Ain ' MIlf:

N- ha+-" fr,,+t',Arp,, $+VAx-q IPcgr~
f+hfl4-" A%+ . ih,,g ,r

q+hA4<- hf 3 riftpa zr hfld r
fthn1f-' - hflC;hALr; flP -; MOM

iM-hft)i '-fhk A'~+

IM-h04
VMhf11:4'

f +hfka.

,P@hfle-:

'if
'if'

kit,

,P r+1 dhA, '-.

;NJ,,I ."ODA+i"

f41114ki+t W' 2 9 14 3
i'+hn 'I h+f -a, q
rtrx-z i'MZAt~M~
ftfl(- %+ 2if
rthn4-.
Y+hfl4-:

qftfl4',-

rthnerMh fl(. +

rthfl .:
rthflH.:

h4 h,1 w'" t h fl brl '

hkmT43M AIr'rLCh-r

h.4-' h -pfp--.,1
h+ I hlLK P-- 3 '1_.5 :

M. hflA z -fl

1% *' fuAK :h ., W6t AAA 3
h+ i '+n, "flA -
24rlcn 1~ :0~1

- 589 -





THIRD ANNUAL REPORT FROM THE DEAN

1965-66 (1958 E.C.)

James C.N. Paul. Professor of Law and Dean

Facully of Law, Haile Sellassic I University

The outstanding event of the year past occurred on June 30 - Sene 24. This
was our third, and largest. graduation - and the first where it was my privilege
to present to H.LM. the Chancellor, the names of candidates who had qualified
for the University's LL.B. degree, the first class of students to attain this honor.
Thea. on July 9. we held our first graduation in Asmara. at which 43 students were
awarded certificates in law after two years work in the Law Faculty's extension
program.

Thus, with the graduation of 1966. the Faculty of Law marked its first
milestone. Perhaps it is not amniss to review briefly some of the history of the
Faculty during its first three years.

The First Two Years

The Law School started on a modest basis in September 1963. We faced the
usual problems of initiating such an undertaking: planning the educational
program: recruiting staff in a relatively short fime; marshalling the minimum
library necessary for effective work: securing some outside resources to help
defray the heavy extra costs of launching the institution. All is had to be done
quickly and in a fashion which would, to the maximinum extent posible, set demand-
ing professional standards, create a professional esprit. Since. there were no
published textbooks on Ethiopian law, we had to mimeogarph our own cou st-
books , hoping eventually to develop them into useful Ethiopia law books-
A seven-man faculty and 23 full-time students and 40 evening students started
classes.

Several basic decisions were taken after the first year. One was to develop
and expand part-time programs on a non-degree level to provide basic legal
education for persons presently involved in legal administration. This was done
through the creation of an evening Diploma program and the expansion of the
Certificate program. A second decsion was to expand staff to maintain what we
regard as an essential condition in legal education here (at least during the develop-
mental period), viz: on nnf should not be expeced to teach and dsvelop more
than one basic subject area.. a condition dictated by the almost total absence of
text and source materials, the complexity of the subject matter and the need to
develop materials expounding the law and relating it to local problems. A third
basic decision was to attenpt to expand the contacts of our Faculty and the
sources of further staff recruitmcrt: while we teach in English we need teachers
trained in continental law and civilian methods. A fourth decision. necessitated
by the others, was to seek, as v~gorously as we could, additional sources of outside
finance.
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By the second year our full-time staff had increased to 12 with new teachers
drawn from Canada. the U.K. and Europe. A second generous grant was received
from the Ford Foundation, and assistance in the form of financing for teachers
and gifts of books was given by the British. French and Belgian governments.
Several small foundations and private lawyers in the U.S.A. donated funds totalling
U.S.S10.000 to support our library and student research program, and the New
World Foundation granted U.S.$5,000 to our library. Negotiations for assistance
from the Federal Republic of Germany and from U.S. A-ID. were initiated and
have borne fruit in our third year.

In recruiting staff, contacts were esrablisbed with McGill University, which
led to the recruitment of a teacher from its neighbour, Montreal University, and
prospects for further cooperation with these Quebec institutions. This cooperation
is of particular importance because Ouebec, like Ethiopia, is a "mixed" legal
jurisdiction. The U.S. Peace Corps agreed to serve as a vehicle for recruitment o
scveral staff, whom we would be free to select

By the end of the second ycar we bad enrolled an additional LL.B. class,
a new Certificate class, a Diploma class, and we were starting an Extension Law
School in Asnara - a Certificate class for prosecutors. judges and advocates.
At the beginning of the third year we expanded the Diploma program by initiating
the teaching of one section of the entering class in Armharic, and the teachers in
this program began preparing Amharic translations of materials for text and
sourcebook purposes, In addition we were requested by a group from the Parlia-
ment to initiatc a course in public law for interested MPs. and a special program
was launched, with teaching in both English and Amharic. The Asmara program
was expanded by another class; it was staffed by one full-time and two part-time
teachers, and a small law library was developed in conjunction with it. All
told - in both Addis Ababa and Asmara - some 550 people were enrolled in all
our various courses.

During its initial two years the Faculty began the developmcnt of a research-
publication program. The purpose was to try, to the best of our ability, to produce
basic text and teaching materials which would: (1) provide the core of materials
needed for instructional purposes in the Law School and (2) begin to provide
a body of available expository material on modem Ethiopian law. In cooperation
with the Minhisry of Justice the first issue of the Journal of Erhiopian Law -
published in both Amiharic and English - appeared in June 1964; it provided.
for the firt time, a selection of court judgments published for the edification of
the profession as well as articles dealing with problems of contemporary law.
In addition to the Journal, several other books were published; a substantial file
of court decisions was collected; translation of other material was undertaken.

During thc period July 1963 - July 1965 our library grew from zero to about
6,000 book., its growth was facilitated by the yeoman efforts of Professor Albert
Blaustein of Rutgers University, who served as a sort of "'overseas librarian,"
consultant and purchaser. He did his job so well that by 1965 it was clear we
needed both a ul]-Uime competent staff to handle the mushrooming problems of
administration and enlarged physical quarters, In 1966 these steps were taken,
and the library has vastly improved undcr the administration of our full-time staff,
an able librarian and a very hard-working faculty committee,

Indeed our physical growth is intcresting to record. The law building, for-
merly the "Duke's House" and later the office 4f the Emperor's private cabinet,
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was empty, unswept and a bit foreboding when we entered it in the rainy season
(Jiuly of 1963. Now it is used to maximum capacity - with classes almost
continuously from 8:45 asm. till 9:00 p.m. in the evening; the library covers most
of the ground floor; we have taken over one annex building and next year we
will also occupy the building now used by the School of Social Work. We have
grown from an almost empty shell of a building to, next year, a "campus" within a
campus.

The Thrd Year, 1965166: A Summary of Major Events

During our third year we bad in Addis Ababa and Asmara 17 full-time staff
(3 for only one semester). 9 part-time staff, and one on leave-

The programs of the Faculty have included:

3 Lt.B. classes (fuli-tirn),

1 LL.B. class (pert-time, a 4 year program virtually identical to the full-time
program with students taking the same examinations, together, anonymously);

3 Diploma classes (2 sections in Englisb, I in Amharic);

3 Certificate classes (2 in Asmara, teaching in English. 1 in Addis Abeba,
Aabaric);

1 Special Certificate class in Public Law (designed for Member of Parliament
at their request).

Alt told there were, at the beginning of the last academic year. about 550
students, approximately 90 studying for the LL.B.. 190 for the Diploma, the
balance for the Certificate here and in Asmara. At least 75 per cent of this total
studmt body were judges, prosecutors, police, civil servants, military officers, or
Members of Parliament. A substantial number of advocates also were enrolld

A "pre-law" program was established in cooperation with the Faculty of Arts;
students in that Faculty (and in the business faculty) intending to study law are
now required to register fcr this option at the end of their frashman year. In the
second year they take courses selected by us, including an introductory legal
method and writing course under our instruction and French; they enter our
Faculty upon successful completion of the pre-law year. Next year the progr
will contain a little morc legal content and a heavier emphasis on French. Thirty
students were enrolled in the pre-law program this year. and we anticipate that it
will became the principal source of our entering classes in the future,

The- Faculty continued to emphasize individual written work as a major part
of the educational process. First-year LL.B. students are given short "problem-
solving" asignments ontinuously throughout the year. Second-year students write
longer papers, including "drafting" assignments for various courses. Each senior
prepares a major thesis-length paper, which he works on over the full year; the
tLhesis counts heavily in his final grade. With some modification - and intemsifica-
tion - this program will be continued next year.

The Faculty Research Committee continued to develop our research program.
Two more publications (Professor Redden's Legal Formbook and Dr. Vanderlin-
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den'.i Sources of Ethiopian Law) have been printed and two others are now at
press. Due to printing delays not of our making, ptlblication datelines of the
Journal of Ethiopian Law were delayed, but its issues reflect. I think, continuing
improvement in the Journal as a professional and scholarly organ.

Our library has continued to expand. both physically and in terms of the
collection. After some alterations and renovation of several rooms, it now occupies
most of the ground floor.

Last year the Faculty launched a major student vacation work program.
Students worked on a number of projects, iiiclding translation of court judgments,
translation of Journa/ of Ethiopian Law articles assigned field studies to gather
information and on assignments for various individual faculty members. We are
convinced that the lofrg vacation months must not be wasted; it is a time when
valuable research can be done and when extra reading and non-structured study
can be emphasized. Five university years is ali too short a time to educaEe lawyers.
To waste three months seems unwise - to say the least. The summer work
program will continue this year- In addition we hope to develop a program of
required outside reading and study on selected subjects.

The Law Students' Association sponsored several important programs and
presented a series of well-received TV programs entitled "The Verdict is Yours!'
Another important LSA project was the initiation of "Law House Project" The
housing conditions of our students are deplorable. Apart from other factors, this
affects academic standards and professsional esprit. It is essential to our future
development that we have a facility to house students most in need of housing and
a facility which will enable professional growth. Law study should be a "total im-
mersion" in law; law students should indeed live, eat and breathe law; they should
live in a setting where they can meet with more senior members of theiry profes-
sion: they should have adequate study facilities for study around the clock.
throughout the week. "Law House." discussed below, is a student self-help pro-
gram to achieve that end by raising funds to build a hostel on University land at
our expense, under LSA management. Its success will mean much to the future
of the Law School.

The details of some of these items of report are set forth below.

The Research-Publication Program

Journal ol Ethiopian Law - 2 volumes of 2 issues each, in Ambaric and
English - a total of 1,120 pages. The Journal is published jointly with the
Ministry of Justice. An editorial board, chaired by H.E. Ato Belatchew Asrat,
Vice-Minister of Justice, determines basic publication policy. Working editorial
responsibility is shared by the faculty and student editors.

Books - Seven books are now in print, two of them published jointly with
the Institute of Ethiopian Studies as part of a Land Tenure Series. A third book
in this series, State and Land in Ethioplan History, by Richard Pankhurst. is now
being printed. Also now at press is A monograph by Professor Kenneth Redden,
The Law Making Process in Ethiopia.

Mimeographed Materials - Sets of mimeographed materials, many of them in
the form of temporary course books, have been prepared for all of the courses
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currently being taught by the Faculty. One of the Faculty's major tasks over the
next years will be to develop these materials into textbooks suitable for publication.

Other On-Going Projects - Over the long vacations students have been
translating significant court judgments for the law faculty library and for possible
publication in the JournaL Another major project is the so-called £hkxicon projet"
the first step toward a full-scale linguistic study which would standardize, and
where. necessary create. Amharic equivalents of foreign legal terminology. Students
have been preparing alphabetical cross-indices of the legal terms used in the
Amharic, English and. where one exists, French versions of the Ethiopian codes.
When completed, these indices will enable researchers quickly to determine how
legal terms have been translated between the three languages.

Library Devetopmewn

1. Size of Collection:

a) General Collection: 8125 volumes (of these. 1803 are pamphlets and 790
government documents).

b) Ethiopian Collection:

1) in the stacks: 230 volumes;

2) in the archives: 46 volumes and 220 unbound items, including docu-
meats, case reports, copies of legislation and materials relating to
legal science.

2. Current Subscriptions: 195.

3. Purchases Since August 1965 (excluding recurrent items-): 1150 volumes.

4. Gifts:

a) From the Belgian government a collection of legal materials representing
a gift of 81All Belgian franms.

b) From the Federal Republic of Germany a gift of 60 volumes.

c) From the International Commission of Jurists a gift of 8 books on
subjects related to international law.

d) From the Ministry of Foreign Affairs of Ethiopia a gift of 20 volumes
of the International Court of Justice Reports.

e) From the United Nations Economic Commission for Africa a gift of
various U.N. documents in the following fields; economics, social
questions, international law. international administration, human rights
and other miscellaneous materials.

f) From Judge W. Grabowski of the High Court of Ethiopia a gift from his
personal legal library of about 40 volumes.

Our library is by no means adequate for the long haul. Given adequate
funds we will build here a research hibrary which will serve Ethiopia well, which
will provide the base for expansion of our educational program. particularly in
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fields of comparative law in Africa- To make the Law School excellent, we must
make the library excellent. We will continue to need substantial resoures to
complete that job.

Disfinguished Guests and Law School Forums

Professor William Twining of Queen's University. Belfast (who has previously
taught for 5 years in Africa at the Facukies of Law of Khartoum and Dar es
Salaam) and Professor Roger Fisher of the Harvard Law School visited us as
external evalhators. Each made several recommendations concerning our curri-
culum, rmecruitment methods, and other matters, some of which have. already tbeen
adopted.

Professor Mirjan Damaska of the University of Zagreb visited us for over I0
days lecturing the regular Penal law class: he also delivered a formal lecture on
socialist concepts of penal law. His visit was most helpful and stimulating.

fean Jefferson Fordham of the University of Pennsylvania visited us for
several days ih his capacity as Chairman of the Executive Committee of Project
SAILER, a Ford Foundation sponsored project which provides assistance in staff
recruitment and overseas staff expenses for law faculties in Africa.

Dean Zaki Mustafa of the Faculty of Law of Khartoum University visited us
for several days. partly for pleasure, partly to discuss problems of implementation
of the Ibadan law teachers conference proposals of last year, looking toward the
formation of an Association of African Law Schools.

Professor James Coleman, former director of U-C.L.A.'s African Studies
Program, now Chainnan and Professor of Political Science at Makerere, visited
us and lectured on "African One Party Political Systems."

Dr- Henry L Shepherd of the Conneticut bar lectured on the development
of the legal profession in Europe, England and America.

The International African Institute sponsored a 10 day seminar on "African
Law - Concepts and Procedures" during January. About 15 experts - teachers and
practitioners, lawyers and anthropologists - from Europe, America and Africa -
participated. In conjunction with that meeting the International African Law
Association held its annual meeting at our Faculty.

The Law Students' Association sponsored a nurnber of significant forums and
lectures. including ones on tha Rhodesian crisis, the constitutional right to counsel.
and constitutional development in the Republic of the Congo.

The major program of the Law Students' Association was "Law School Day:"
on this occasion we dedicated the site of Law House (see below) with Presi-
dent H.E. Lij Kassa Wolde Mariam presiding; HE. Ato Mammo Taddesse. the
Minister of Justice, addressed the student body. and members of the student body
put on a "mock trial" with President Judge Buhagiar presiding. This was the third
annual "Law School Day" - and the most successful. Next year I look forward
to a "Law School Day" which will bring back our alumini; and hopefully the day
will come, when we are old enough, that it will be a very large almurn day.

Students also participated in the highly popular series of recent television
programmes entitled "The Verdict is Yours." These progranmes of appellate court
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argument, produced by the students under LS-A. auspices with a faculty adviser.
were requested and designed as an educational demonstration of the law, legal
argument and the legal process.

TheA Asra E'rn- nfi--rn

The following is taken from the report of Mr. Norman Metzgr of our Asmara
extension faculty:

I was sent to Asmara in 1964 for the purpose of investigatiag the need for
a law extension program there. I began talks with the Attorney General. the
Vice Afenegus of the Supreme Court, the President of the High Court. and the
Director of the Ministry of Justice in Asmara. All agreed on the desirability of
establishing a law extension and promised their cooperation.

After the prelimiary discussions, tentative arrangements were made fo
opening the law extension on December 1. 1964. Since the extension was mainly
interested in training government employees employed in law related jobs, an
appeal was sent out by the Director of the Ministry of Justice requesting all
interested persons with a good command of English to enroil in the law extension
courses. Courses were to be taught in the afternoon, with government employees
excused from their work to attend classes. Ftuthermore, the government cooerted
by deducting the school fees from each studentt s salary, wbich made fees easily
collectible.

In the second week of November a notice was put into Asmara's local news-
papers aunowwing the opening of the law extension on Dceember 2. 1964, and
requesting those interested to register at the Haile Selassie I University Extension
office. The response was overwhelming We had established that 30 students were
needed as a minimun before classes could be opened. We had 82 registrants. over
68 of whom were present for classes on opening day.

Classes began on December 2, 1964. The first course offered was criminal
law and the Ethiopian Penal Code. The second course offered during the second
se s:er was the Ethiopian Criminal Procedure Code. These courses were offered
first because many of the students were government employees involved in appli-
cation of criminal law and criminal procedure.

During the early pat of 1965, many persons approached me concerning the
prospects of opening a new class in September. I discussed the matter with the
Attorney General and the Prtesident of the High Court. It was difficult to deter-
mine the probable enrollment of a new class. It was clear to me that there was
a need in the private sector of the community and it was a need which should be
answered. The first year's class was mainly government employees and advocates.
But private businesses need to know the law as well as government.

To more accurately gauge the demand, an announcement was again put in
the newspapers requesting interested persons to register at the University Extension
office. Opening of a new class was made dependent on the response to the notice.
Again 25-30 students were considered a nminimum enrollment. Over 60 prospective
students answered the notice and registeerd, mainly privately employed, but also
government employees who could not get leave from work for the existing after-
noon class- Plans began immediately to open a new class and arrangements were
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made for recruiting additional law teachers. Most fortunately both HE. Ato
Amanuel Amdemichael, the Attorney General, and H.E. Judge Negussie Fitawake,
President of the High Court, agreed to leach some of the courses.

One project which has been systematically carried out since my arrival in
Asmara has been the growth of the law section of the public library located in
the Ministry of Education building. On my visit to Addis Ababa in Novenbcr
1964, 1 prepared a list of criminal law and procedure books to be purchased by the
University for use in Asrmara. Again in September 1965, while I was in Addis
Ababa, I prepared a list of books on civil law. conmuercial law, evidence, interna-
tional law, legal philosophy and jurisprudence, taxation, property, administrative
law, history of the civil law. etc. Today, the new books which have arrived total
127. which supplement the law books already in the public library. Purchase of
the books was made on the recommendations of law professors in Addis Ababa
and with the assistance of Professor Blausteln, the Law Faculty's consulting
librarian.

Students have developed the notion that outside study using the library's law
book$ can supplement thcir class ltacning Und mnatcria!s. The Ministry of Educa-
tion has consented to the use of their library for housing the law books until such
time as a building can be permanently purchased for the Asmara Extension. which
hopefully will have a library exclusively for Extension books.

Prospects for Next Year. 1966-67: At the present time. two certificate of law
programs are being taught to two separate classes. The second year class will
finish the certificate of law program in June. 1966. and it is tentatively planned
that the graduation exercises will be held on July 9. 1966. with the students
receiving a certificate in law. It is hoped that the second year class can continue
with a third year class of advanced law training. with courses in the Commercial
Code. evidence, and obligations, resulting in a. diploma or an advanced certi.
ficate.

The first year class will continue for a second year with courses in constitu-
tional law, civil procedure, and obligations. They will graduate in July 1967
with a certificate in law.

The Special Public Law Certificate Program

In November, 1965, a number of Members of Parliament requested us to
offer a special course of lectures for them on the Constitution of Ethiopia
We arranged such a program of instruction, which was thereafter approved by the
University; the curriculum dealt, principally. with constitutional law, legislative
procedure, administrative law and taxation. Over forty hours of lectures were
given in each semester with an examination at the end of each semester. The stud-
ents were given a choice of registering for a course of instruction in English or in
Amharic; eight enrolled in an English section and thirty-six in an Amharic
section. I think the course was well-received and it may be that similar special
purpose courses can be offered if there is a similar demand.

The "'Low Rouseh Project

There are about 75 full-time students studying for the law degree in our
Faculty. These students come to the University from all parts of Ethiopia; many
have no money resources and most who come from outside of Addis Ababa have
no adequate place to live.
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Living conditons for a great many of our students are deplorable. The Univer-
sily lacks dormitory facilities. Rooms and flats to rent near the University are
almost impossible to find; facilities with adequate eectricity and water are more
expensive than many students can afford.

Not only is this situation bad for health and discouraging to morale, but it
affects academic standards. It must be rectified. For law study requires endIess
hours of reading: it requires much discussion between students Entry into law
school i% entry into a profession.

The students, with the advice of staff, are trying to do something themselves
to secure adequate living quarters for those most in need. Under the auspices of
the Law Students' Asso~ation they have organized a cooperative, seIt-hIp project
to build "Law House," a hostel,

"'Law Hou:c" will housc 40 studcnL, 2 per cubicle; it wi]] have a modest
rL':reation room and central bathroom facilities. It will serve also as a place when
law alumni and law srtdcnis may meet from time to time,

The Univcrsity is providing land. The Law Students' Association will assume
the rest of the re-sponsibility - to finance, build and operate the facility. They will
need help - contributions from the legal community in Addis Ababa and else-
where. We do not know - but we hope - that a public subscription will enable
us to succeed.

This is a demonstration project. As far as we know, this is the first project
of its kind at the University. Aside from meeting the needs of law students, we
believe this project can show the way in which other groups of students and staff.
L:ooperatively, can help to meet the critical University housing shortage.

I hope, finally, that Law House will be a demonstration of the purpose.
mawurity and achievement of the first generations of students to pass through the
Law School. I hope that it will help to develop traditions of pride for futur law
students. I hope it will receive the support it needs. I hope it will succed

- 599 -





Appendix

STUDENTS OF THE FACULTY OF LAW - 1965-66

LLJB. Class of 1966 (Graduates)

A,to Ababiya Abajobir
Capt. Abebe Guangoul
Lt. Aberra Bantiwalu
Lt, Daniel Zellkke
Lt. Eyassu Ayall
Ato Gebrehiwet Aregary
Lt. Getahun Dante
Ato Girma Tadesse
Ato Haile Mikael Kebede

Miss Alexandra Hamawi
Lt. Mammo Mezemer
Atc Selul Micael
Ato Selamu Dekele
Ate r Shemellis Houssein
Ato Yacob Haie Mariam
Ato Yohmmes Herouy
Ate Zerabruk Aberra

LL.B. Class of 1967 (Part-time)
H.. Ate Aberra Jembere
Ate Abiyu Geleta
Ate Assefa Tsegaye
Ate Bulcha Demeksa
Ate ljigu DeuisSie
Ate Kassa Beyene
Ato Kebede Gebre-Maram

Ate
Ato
Ato
Ato
Ato
Ato

Mebrahtu Yohannes
Mengesha Workeneb
Nabiyelul Kifle
Nega Fanta
Seifu Fetleke
WorkuA Tafara

LL.B. Class of 1967 (Full-time)
kti Abebe Worke
Lt. Alrnayehu As~aw
Ato Alemu Denekew
Ate Bekele WoIde
Lt. Berhanu Bayib
Ate Fasil Nahum
Ate Fisseba Beyih
Ate Haile Kifle-Egzi
Lt. Hailu Makonnen
Ato Kebcde Kassa
Ate Kesee Haile
Lc Mesfin Gebre Kai
Ate Semereab Mikeel

Lt. Shimehs Metaferia
Capt. Tadesse Abdi
AtO Tadesse Gurmu
Ato Taklou Makonen
Ato Taye Nigatu
Ato Ttane Beyene
Ate Tiume Lissan Lemma
IA. Wondayen Gebre Medhin
Lt. Yilma Ghizaw
Ato Zegaye Asfaw
Ate Zemene Kassegn
Lt, Zeray Habte Selassie

LLB. Class of 1968
Aberra Degu
Alemante Gebreselassic
Alemayehou Seifa
Alcmsged Tesfai
Amha Tsiyon Domenico
Asheber Tefetrr
Billillign Mandefro
Eden Fasil

Ato Essayas Haile-Mariam
Ate Eyassa Immetu
Ate Gebru Mersha
Ate Gedle Ammanuel Kidane Mariam
Lt. Getachew Abebe
Major Getachew Halle
Ato Getahwn Metaferia
A to Gideon Agega
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Ato Girma Sclassie Araya
Mr. George Kandawire
Ato Johannes Ilabte Selassie
Ato Kebede Kiffk
Aft Lakew Berhane
Lt. Lemma Gutema
Ato Seifu Tekle Maiam

Lt. Tatek Tadesse
Ato Tedla Gutema
Ato Thsfa Ayaua
Ato Tesfayc Clemer
Ato Yilrna Hailu
Ato Yoseph Gebre Egziabher
Lt. Yoseph Yazew

Law Diploma Class of 1967
IU. Abera Gobena
Ato Abraham Tsegaye
Ato Akilu Atlabachew
Ato Aklilu Bete Mariam
Ato Assefa Bekele
Lt- Assefa Hailemariam
Mr. Arakel P. Sakadjian
Ato Bekele Tcfiye
Ato Berhanu Saile Giorgis
At' Birhanu Kifetew
Ato Demesse Bekele
Lt, Erdaw-Darge
Ato Gebieyesus Haile Mariam
Ato Genmay Zewalde
Capt. Getahun Bekele
At* Gudeta Berou
Atd Haile Wolde Mariam
Ato Haidu WoIde Michael
At. Jemanch Meka.ia
Mr, Joachim Matovu
Ato Joseph Haile
Ala Kassayc Adam
Capt. Kassaye Manfredo

Ato Kefelegne Manyazihal
Mrs. Marica Arvanitopoulo
Ato Meakir Gabrne Mariam
Ato Mesfin ,Ambatchew
Ato Mesfin Fatta
Ato Minesaic Degu
Ato Mulatu Likasa
Lt. Negash T. Mariam
Ato Samuel Worqneh
Ato Sayifu Fayisa
Ato Scifu Yeteshawork
Ato Seyfu Anage
Capt. Tamru Haite Gabriel
Capt. Taye Woldo Giorgis
Ato Thye Wondemagegnhu
Ato Tesfaye Alemou
Ato Tesfaye Sahile
Lt. Teshome Beyene
Ato Teshome 0. Setlassie
Ato Tsedeke Tekie
Capt. Weld-I Hawariat G. Mariam
Major Yilm.a Woldesemayat
Mon. Zewde Otoro

Law Diploma Class of 1968
(English Section)

Ato Abate Wandemagneghu
Ato Alem Seged GTebre Egziabher
Ato Alemu Rezene
Ato Araya Medhin Marsha
Ato Asnake Taddesse
Lt. Assefa Haile
Ato Belatchew Zemedhun
Ato Berhanu Kidane
Lt. Debebe Hailu
Ato Eshete Tesseme
Lt. Engida Wolde Amlak
Kes Ermias Kebede
Ato Getachew Temtime
Ato Girma Mengestu
Capt. Girma Zawdie
Ato Halie Amlak Htaile Melekot

Ato Kebede Joseph Bartholomeos
Ato Kesete Beraki
LL Kesehaun Biram
Ato Kumssa Letta
Lt. Mulu Wale
Major Negussie Wolde Michael
Ato Shoakena Zena
Ato Solomon Abebe
Ato Taddese Bogalc
Aia Tadesse Bete Mariam
Ala Tadesse Thye
Ato Tammen TilIayo
Ato Tessema Gebreselassie
Lt. Tilahun Tirfie
Lt Wondyifraw Belaw
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Law Diploma Class of 1968
(Ainharic Section)

Ato Abahoy Arefeay-nie
Ate Abebe Jirie
Kegna Gata Alebachew Kassa
Ate Alenayehu Belay
Ato Aeinayehu Bogale
Ato Alemayehu Gebre Teklie
Ato Alemayehu Gulelat
Major Alemu Gizaw
Ato Alemu Melesse
Ato Amare Mulat
Ato Amedie Lemma
Lt. As3sefa Mengesha
Ato Assefa Wussen
Ato Assegedaw Amenneshewa
U. Atlabachew Gasbaw
ALo Ayalew Ayena
Ato Belachew Gezmu
Ato Belay Mengesha
Ato Belete Bereded
Woz. Beeyu Gebre Me-skel
Lt. CoL &rhane Woldeyes
Ato Berbe Tsegaye
Ato Berihun Kebede
Lt. Bcyenne Balcha
L. Debebe Kassa
Ato Demissie Yadetie
Ata Derebachew Mohammed
Ato EguOe Zewolde
AMo Emun Temelleso
Ato Eshete Demissie
LL. Fekadu Wakenie
Ato Garedew Belayneh
Ato Gebrehiwot Woide- Hawariat
AtO Gebre Mariam Mergia
Ato Getachew Asfaw
Ato Getachcw Meaiikie
Lt. Getachew Wabneh
Ato Getaneh Wubneh
Ato Oezahega Woldu
Ato Goitom Beyene

Certificate in Lm
(Addis

Ato Abebe Awugetchew
Atm Abraham Deressa
Ato Abraham Tekie
Capt. Amare Adera

Ato Gossaye Zemedkun
Capt. Kebede Bekele
Ato Kebede Habte Madam
Lt. Ketema Dieta
Lt. Kifle Belay
Ato Lemma Terreffk,
Fit. Lulbejie Seyoum
Ato Makonmen Agonafer
Ato Makonnen Desta
Ato Makone0 WoIde Mariam
Mezemer Melketsadik Wolde Sellassie
Major Mulat Endailallu
Ao Mutugeta Akalu
Ato Mulugeta Berihun
Ato Mulugeta Habte Gebrael
Ato Mulugeta Wolde Giorgis
Ato Negussic Abebe
Ato Negussie Newlie
Ato Shimellis Tefferra
Ato Shoaye Tefferra
Ato Shoaye Lemma
Ato Showangizaw Wolde Yohannes
Capt. Solomon Neway
Ato Sultan Said
Ato Tadesse Aklog
Capt. Tadesse Eageda
Lt. Tadesse Gemeda
Ato Tadesse Kahasay
Ato Tamru Gebre Medhin
Ato Taye Tefferra
Ato Tebebu Abraham
Aleka Tewesteberhan Wolde Yesus
Ato Terrefe Gessesse
Major Tesfaye Gebreyes
Capt. Tesfaye Mengesha
Ato Tewolde Abraha.
Ato Wolde Michael Gebre Ab
Lt. Yilma Mengistu
Ato Yilma Tadesse

N Class of 1966 (Graduates)
Ababa, Class A)

Ato Anda Alem Deiay
Ato Asfaw Yetbarek
Ato Ashagere Haile
Ato Assebe Gebre Selassie

- 603 -



JouNAL OF Enuopmtw LAw - VOL. m - No. 2

At Assefa Akale Hewot
Ate Assefa Ayele
Ato Assefa Tegne
Alto Ayalew Desta
Ato Ayele Woie Hawaiat
At Bekele Wolde Yohanms
Ato Belay Getahun
Lt. Col. Dbalk Geda
Ato Desalegne Alema
Ato Endalew Mengsia
Ato Enpgda Getc Worku
Ato Eshete Gebre Mariam
Ato Feleke Demissie
At Fire Hewot Beyboye
Ate Hal. Selassie Bezabeh
Ate Haile Selassie aM
Ato Haile Woldt Hana
CapL Haflu Desta
Ato Kasahun Abebe
Capt. Kebede Senbetu
Ato Lemma Dgefu
Ato Makonnen Asfaw
Ata Meqoya Eshete
Lt. Col. Mered Asfaw
Ata Mesgenaw Tarkegne
Ate Mulugetta Yermnu

Ato Negatu Habte Mariam
Mcmere Sahic Dengcl Gebre Kristos
Ii. Sebsebe Kebede
Ata Seleshi Den.
Ate Sewasew Enyew
Ate Solomon Dagnatchew
At Tadesse Abelew
Ate Tadesse Wolde Kidan
Maj. Tamrat Gobeze
At Teferra Beyene
Ate Teka Gebre Hewot
Ato Tesfave Bczabeh
Ata Teshome Gelagele
At Tewodos Arefe Ayene
Ate Tilahun Asfaw
Ate Tilahw Haile
Ato Tsigc Dcrsle
Maj. Wondemu Gebre Mariam
Ate Worku WoIde Aregay
Alto Wabe Woldeycs
Ao Yemna.n Berban Wondvmaychou
Maj. Yeae Al inu
Maj. Zeritun Gebre Selassie
AmO Zewde Mezegbu
Ate Zewde Tedla

Certificate in Law Class of 1966 (Graduates)

(Addis Ababa, Class B)

Ato Abebe Asgclette
Ata Abebe Tessema
Ate Admasse Gessesse
Ate Admassu Asere
Major Admassu Gembe
Ate Aga Negush
Lt Cal. Ahmed Aminu
Ate Alemayebou Aga
Ato Alkmayehou Wondemu
A Aemseged Arays
Ato Alene Wonde
At Amare Degfe
Capt. Amare Negatu
Ate Argaw Wolde
Ate Asfaw Gebreyesus
Ala Asfaw Mesheska
At Assefa Desta
Ate Asscfa Z. Amanuel
Woz. Ayencabcba Shewangezewc

Ata Bekeic Demissie
Ato Berhanu Abay.
Ate Berk Abaseran
Ate Daba Santa
Ato Demetros Gebre Hana
Ate Eshetc Kebede
At Esube Desta
Ate Fantahua Berhanu
Ato Fetaworke Demeyesus
Ate Gebre Seassie Desm
At Ceahun Abaic
At Gemetchu Guta
Capt. Goshu Yeller
Ata Haile Agonafer
Ate aile Leo Habte Yohanves
Ata Hafle Selassie Asfaw
At Ilaileyesus Mulate
Ato Kasahun Workeneh
Ata Kebede Terefe
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Lt. Kefale Adgehe
Atm Lemma Terefe
Lt. Col. Lulseged Haile
Lt. Lulseged Negussie
Ato Maino Wolde Mariam
Ato Mamuye Mcshesha
Lt. Melese Alemu
Capt. Melese Mechesa
Lt. Mengesha Zewede
Ut Mengistu Begashaw
Capt. Menyelsbewa Habte
AM Mergiya Segne
Ato Mesfin Mamo
Ao Mesin Tafari
Fit. Haji Mohammed Siraje
Ato Mosisa Gari
Ato Mulugetta Eadale
Ato Sahe Meheretu
Ato Seifu Bogia
Ato Seyoum Abebe
Ato Seyoum Haile Michael
Capt. Shiferaw Meshesha

Ato Tadesse Abebe
Sgt- Tadesse Feyesa

to Tadcssc Tcheche Ayebelu
Capt. Tadesse Tesfa
Ato Tadesse Wolde Tsadik
Lt. Taye Kumelachew
Ato Tegne Habtu
Ato Tegne Wondaferashe
Ato Tekesc Berbane Debabu
Ato Tekle Gebre Meskel
Col. Teklemariam Abayere
Ato TeTefe Gbre Meskel
Ato Tesf aye Dubale
Ato Teshome Biresawn
A'o Wolde Teuai Gebre Michael
A:o Woldo T~adik Wolde Semayst
A10 Wondewu Gebre Medhin
Ato Wondossen Botkle
Ato Yemane Berhane Melaku
Ato Yetbarek Teshome
Ato Yilma Bekele

Certificate in Law Class of 1966 (Graduates)

(Asmara)

Ato Abraham Peitros
Ato Afewerki Giorgis
Ato Aria Ghebresellasie
Ato Barachi Kelkel
Ato Briene Ghcbresellasie
Ato Berhane Kiflemaiam
Ato Beyene Asfaha
Ato Chiros Ghebrebewot
Ato Ghebremicael Besserat
Ato Ghebresllasie Ghereasa,
Ato Ghebretensae Woldesellasie
Ato Ghebregzhebier Tesfamicael
Ato Hamid Osman Idris
Ato Haptemariam Debbas
Ato Hussein Farah
Ao Issias Haptelsasic
Sgt. Johannes Teclies
Ato Kahsai Asfaha
Ato Kaliffa Mohamid All
Ato Kasahun Derres
Capt. Kebreab Berhe
Ato Kubrom Zeilo

Ato Makonn- Asressu
Ato Makonnen Desta
Alo Mawail Mebrahrn
ALo Mohamed Hankil
Ala Mohamed Ibrahim Hangalay
A10 Mohamed Nur Kusmalla
Ato Mohamid Ali Omar
Ato Mohamid rdris Omar
Ato Ogbazghi Adcheme
Ato Said Khalifa
Ato Saleh Shifa
Ato Seium Ehdego
Ato Seyoum Fessahazion
Ato Solomon Khasai
Ato Techie Ghebrecristos
Ao Tecle Khasai
Azo Tesfazion Eyasu
Ato Tesfit Zcmicacl
Ato Tzehaye Johannes
Alo Woldu Berhe
Ato Zcggi Bairu
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Certificate in Law Class of 1967

(Asmara)

Ato Abduselam Musa
Ato Ababa Debachew
Ato Abraham Desta
Ato Abraham Ghelezghi
Ato Adam Mohamed Saich
At0 Alcm Amare
Ato Amdebcrhan Ghebrssdt~lasic
Ato Andemasam Mesgim
Graz. Araya Fagos
Ato Berhe Wodemicaei
Ato Beyenc Ghiorghis
Ato Debesay Tesfagabir
Ato Fphraim Ogbagabriel
Ato Gurgia Tesfasellassie
Ato Hareghcwein Zerejohanues
Ato Idzis Ibrahim
Ate Johannes Haile
Arc Kebreab Eyob
Ato Kidane Bcrhane

Ate Kifte Kidane
Ato Kite Tzhaie
Ato Mehari Mcsghena
Ato Mohamed Nur Ahmed
Ato Negash Desta
Ato Paulos Igel
Ato Resene Tesfid
Ato Russom Ghebremaxt-n
Ato Sakh Karrar
Ato Sevoum Nerassi
Ato Tecel Itel
Ato Teciahaimanot 1krhe
Alo Tesfamariam Negash
Auo Tesfamicacl Ghrbremicael
Ato Testamichacl Hagos
Ato Twoldemedhin Ghebrekidane
Ato Yemane Tecic
Ato Yimesguu Haileghiorgis
Ato Zcrihln Aide

Certificate in Public Law Class of 1966 (Graduates)

(English Section)

Alemeuch Belay
Beyene Abdi
Ermiyas Kebede
Hailu Demissie

Hon. Ato Kebcde Kussa
Hoi- Ato Soife Taddesse
Hon. Ato Tadesse AyaIew
Hon. Ato Tilahun Hails

Certificate in Public Law Class of 1966

(Amharic Section)

Ato Abate Amberber
Ato Abdelaziz Mohammed
Ato Abdelkadir Ahmed
AtO Aberra Baleh
Ato Afework Wolde Kiros
Ato Ayalew Gobe

Sgt. Berhe Wolde Gebriel
Ato Berihune Woridemeneh
Ato Beyene Abdi
Ato Bisrat Welde Meskel
Ato Ebrahim Mohammed

Hon-
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Ato Endashawu Beredede
Ato Encycw Gessesse
Ato F'ikr Sclassie Tesfa
Balambaras Fiks Woldeycs
Ato Getanch Kebede
Ato Gayem Asmelash
Ato Kebede Aua Seged
Ato Kebode Borna
Ato Kebede Sori
Ato Legesse Abegaz
Ato Mesfia Halle Mfadiam
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Hon.
Hon.
Hon.

Ato
Ato
Kes
Ato

Hon
Hon.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon,
Hon.
Hon.
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Ato Moges Wolde Tsadik
Ato Mulualem Kelaye
Ato Nemera Deressa
Woz. Rabia Abdelkadir
Ato Seife Yared Alemayehou
Ato Shemelis Aberra
Ato Solomon Hab.e Ghiorghis
Ato Tadesse Modefu

Hon.
Hon,
Hon,
Hon,
Hon.
Hon.
lion.

Ato
Ato
Ato
Ato
Ato
Ato
Ato

Tafesse Mulat
Taye Kebede
Tekle Redda
Teshome Baheru
Tessema Dinsa
Tezerra Shebeshe
Wolde Amanucl Dubbale
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PUTTING THE LEGAL CLOCK BAa?

The Law and its Surces

In the last issue of this Journal appeared Professor Vanderlinden's "introduc-
ion to tho Sources of Ethiopian Law.'' It is difficult to exaggerate the merits
of my Jearned colleague's work, which constitutes the first and only survey of this
kind in Ethiopia. Of such documentary sources as are published and readily
available. he seems to have omitted only one., In addition to the collection Df
proclamations started in 1951 by the government, which he mentions.2 there also
exists a special collection of decrees and orders, started by the government in the
same year.3 This is really a trifling amendment to Professor Vanderlinder's
survey, which is excellent in its research aspects.

My colleague'\ meritorious concentration on tracing and collecting various
source-data (and meeting deadlines for work-completion) seems to have left him
with much too little time for a flawless formulation of the theoretical premises and
conclusions of his work, with which formulations I beg. with all respect. Ia disagree,
fully aware of my unfair advantage in terms of disposable leisure.

I do not propose substantially to add to the enormous, controversial and partly
futile doctrinal literature concerned with defining the meaning of such terms as
"law" and its "sources." Since Proifessor Vanderlinden surveys the "sources" of
"law," he is in a less fortunate position in that he can avoid neither a definition of
these terms of refcrence lor his work. nor definitions of terms denotiag his subdivi-
sions of sources of law. The adequacy of these definitions, which constitute the
theoretical foundation of his survey. will be questioned below

My learned colleague defines the law4 as "those acts and iustitutioas the
respect for which is enforced by socially recognized organs in order to safeguard
social cohesion and develop society."' This definition may perhaps satisfy a socio-
logist. It can hardly satisfy a lawyer. who would usually expect the term "law"
to denote, primarily. "enforceable rules of conducL" The terms "acts" and
"institutions" are little helpful- An "act" need not be a rule, while an institution
anyway represeats a bundle of rules. As to the social "cohesion" or "development"
purposes, they seem irrelevant to any acceptable definition of "law." When Emperor
Susneyos enacted enforceable rules which, far from being concerned with social
cohesion or "development," reflected his socially harmful religious convictions.
were they not "law" before they were mpealed? And in a modem system, with
its conflicting opinions as to what tends to promote cohesion and development,
who is to determine whether an "act" satisfies this requirement for being called a
"law"? Another criterion of the above definition is acceptable for the past (before

1. 1. Vandernden, J. Edi. L,, voL. 3 (1966). p. 22. [Hercinafer eted as 'Vandcrinda-l
The same paper had pxvi=4,ly b published a. a monograph for the Haft Sellase I
Univtrsity Law Exhibition of hauary, 2966.

2- Vanderlindn, note 57 and accompanying rxl
3. See Impeial Ethiopian Government, Negarit Gazer, Decrees and Orders. vol 1

(Addis Abhab 1951).
4. Vanderlinden, p. 227.
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1960) but not for the present. It is no longcr sufficient that certain rules be
enforced by (any) '*socially" recogaized organs at. e.g., the local or tribal level if
such rules are repealed by virtue of Articlc 3347 Civil Code or Article 2 Penal
Code. They can no more be called "laws" in Ethiopia, because any imposition of
them can be ultimately resisted before state-recognized organs.

Even before defining the "law,"' my colleague defines sources of Jaw as consist-
ing of "any documentation, mostly written but also oral, which can add to our
knowledge of the law" in Ethiopia.: After thus giving the tern "sources" the
evidential meaning of "documentation" be proceeds lo a somewhat inconsistent
classification of them into "legal" (legislation, custom, case-law, legal science, legal
documents)t and "non-legal" ones (scientific and literary works). It seems that a
proper classification should stress the difference betwwen the sources productive
of the law (facts producing it) and the documentations evidencing such production
or the existence of its product. the law. Such documentation can be "non-legal"
(c.g., a travel-report) although it bears on a "legaF source (e.g., on legislation by a
drum-heralded proclamation, witnessed by a traveller). On the other hand, from
the sources truly productive of the law, formally and properly called sources of law
On contemporary Ethiopia. primarily legislation) should be strictly distinguished
sources of knowledge about iMe law, or of "persuasive" authority (in contemporary
Ethiopia, case "law," legal science and sometimes custom), which my or may not
inspire the legislative and interpretative processes, but are hardly "by themselves"
productive of the law. If, after some authors, they may be vaguely callcd "material"
or "cognitive,' '7 or "secondary,"3 sources of law, at least they should be clearly
distinguished from the aforementioned fornal" or "productive" (or "primary")
sources, or sources of law sensu stricto. The lack of such clear initial distincions
necessarily leads to the further flaws in my colleague's theoretical arguments and
conclusions (see below). It does not prevent, however, his detailed deription of
the various "sources" of "law" (within his meaning of these terms) from boing
extremely useful to research scholars.

Legislation

Before giving L.% a masterly historical outline of documentary evidemce, non-
legal and legal, for the legislative law-creation in Ethiopia, from its modest ancient
beginnings to the present day. Professor Vanderlinden defines legislative enactment
as "Lhe formal expression of the will of the governing persons or institutions in a
given society in the exercise of their governing fnctins? In my bumble view.
this definition i inadequate in that, even excluding the judicial function, it provides
no criterion for distinguishing between the legislative and the cxecutive one. Under
this definition. an act formally expressing the Emperor's will that a given governor

S. Ibid. is -oral" a mclaphor?
6S. Vanderlinden. p. 223. Lcgiation, custom, case4aw, Uegat scienec, may be documented

but are not documents, As to legal "documents," ihe may evidrAce any of the above.
7. Term familiar to contincntal lawyers. Sce the able discussion of analoguos matter in

S_ Ted r hi, '4Sulta Gerarchia ddk fonti del diritto nel sistemna giurkidi etiopico,"
J, Elh. Studies. (December 1966).

. A term familiar to Anglo-Amelican lawyer$.
9, Vandcrlindcn. p. 22-.
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prsejent himself at the palacv might be called a legislative enactment.10 This defini-
tional loophole may b plugged by substituting law-making" or 'governing"
before the word "function." As borne out by the considerations exposed below.
legislation in Ethiopia is now the primordial, indeed almost unique, source of law
sensu stricao (as distinguIshed frorn the aforementioned sources of knowledge, about
the law).

CusIom

Custom was, before the recent codifications, an important source of Ethiopian
law. Professor Vanderlinden defines custom as "the set of social attitudes which,
in a given socuety, are considered part of the law and thus are enfomed as such)1

Even though we may accept, for nondefinitional discussions, the habit of using
"custom" as shorthand for "customary law." the classical distinctive definition of,
respectively, custom and customary law through the criteria of repedo (which
creates custom) and opinia necessitatis (which makes custom law) would perhaps
have been preferable on grounds of clarity§17

Priofessor Vandcrliuden's survey or the available documentary evidence o
Ethiopian customary "laws"' 3 is very illuminating and helpful to students of this
subject.'4 After his excellent summary of the evidential sourcs of our knowledge
of Ethiopian customs. Professor Vanderlinden discusses the enforceability of
customary "law" in contemporary Ethiopia5 with reference to civil law and to my
own views as expressed in the Journal of Ethiopian Studies,'6 which views are now
reproduced and further developed in the Journal ot Eddopian Law. n After
agreeing with all my "major conclusions." my colleague disagrees with my inference
that the "repeals" provisioa (Article 3347 Civil Code) "severely limits the field
of legal application of custom in Ethiopia." The adjective "severely" implies a judg-
ment of value, which is essentially relative. In its defence, I could therefore simply
ask him to cite a single African country where the legal applicability of customary

10. Compare the diuAsi of the definition of aw,- abovet
11. Vaaderlinda, p 242.
12. Comp Tcdcsrhir work Cited at noIv 7.
13. Wh1ich we shall eooiiue so to call (within quotaitum marks) for want of a b&ttor word,

ispecive of the epecas opated by ArLicic 3347 CivIl Code.
14. The foujowing lapse is surely unintentional: on page 243 we read that t the only ten raiv©

deaciption of Ehiopian fegal traditions as a whole, both lega and nnoa1 lJ is that
of WalLex- published in 193) 7 Indeed, how can legal tra"dios be ilear oc "no-
lga'? This is iautokgy followed, in tie alternative, by a contraditon. Anotbcr minor
objecion concerns the words -European-tnined juists have probably had a tcndcncy
to scorn such folk expression of legal relationsbipC (referring toe ceustnary rules
expressed in proverbs; see page 243). If this is a conten.g4, it s-cm wrmg: European
jurists a-e. just as or more than othrs noLrio uly familiar with leal proverbs and
traXiMS, May Of which are rooted in old custom.

15. In other words, the law-creative function of custom, Vandcr-indco, p. 244,
16. "A New Legislative Approach to Cnto ,: the 'Repeas Provision Of the Ethiopian Civil

Code of 1960," 1 EM. L., voL 1 (1963), pp. 57 et seq.
17. 'Code and Custom in Ethiopia," I. Elh. Siud ie, voL 2- no- 2 (196) pp 425 et rq. See

also G. Kreczunowicz, '"The Ethiopian Civil ode its Usefulness, Relation to Cstom
and Applicability," I. Africm L, vol. 7 (I3). pp. 172 ee seq.
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rules has been restricted more than in Ethiopia. I will go further, however, and
respectfully submit that his subsequent arguments in support of his position do not
accurately (1) represent or (2) interpret Civil Code law.

My colleague seems to contradict himself where he says that the "validity"
of marriage is determined partly by the customary requirements although "no
marriage can be annulled [invalidated] on customary gounds" He appears to err
in his representation that the only limitation to the marriage-parties' free settlement
of their respective rights and duties is that provided by Article 636 (duty of
support, etc.). Indeed. further important mandatory rights and duties are enacted
by Article 640 (duty of cohabitation and of sexual relations), 63S (see text), 639
(see text), 629 (duty of fidelity, which is mandatory by %irtue of adultery being
a punishable offence under Article 618 Penal Code)s and. substantially though
imptiedly. Article 637. Professor Vanderlinden is apparently also wrong ia saying
that "family arbiters" are the only competent authority to pronounce divorce.
By virtue of Article 336 the arbitrators' decisions are impugnable before the
courts on certain grounds. which include illegality (this term obviously comprises
infringements of Code provisions). It is suggested that before forming an OpltiOn,
our readers simply read the Code on these topics.

My colleague appears also to err in his interpretation of the Code law. His
hmair objection" to my analysis is that I have "neglectd the very important pro-

visions" of Article 334 8. This article and the subsequent ones deal with the
"intertemporal" consequences of the sweeping "repeals" provision preceding it
(of Article 3347), while I have dealt primarily with the "permanent" effects of this
provision. In other words, our conflict is imaginary. Given the challenge, however,
I must observe that Professor Vanderlinden's contentions seem misguided even in
the field of LinterteMpoal" law. Article 3348 implements the principle of non-
retroactivity of laws known to most Romanistic legal systems.2 0 As to Article
3351(1) read in conjunction with Article 3348(2). it is quite unnecessary to split
hairs, since these texts are reasonably clear and do complete each other2 In
shorthand, pre-Code legal consequences of situations like tutorship, marriage or
ownership remain as acquired under the old law.- but the post-Code effects of the
same !ega] situations are as determined by the new law. For instance, as from
September 11, 1960, the legal duties of before-,stablished tutors are no more those
prescribed by custom, but those ordained by the Code (compere last sentence
of Article 3353)k This princple suffers an exception in the case of contracts
( Article 3351(2)), which exception is also widely admitted in Romanistic systems,
and is more apparent than real. It is tho simple consequaene of the priniple
called "freedom of contract." whereby a contracts content is deermine by the

Is- Sot the instrctivc rucration of thsc WaTidatory provisios in W. B bagiar, "Marriage
undef tho Civil Code of Etiiopia," , Erk- L., vol. 1 (1963), p 5. See also 5v C.,
Art. 631: a contract of mariagc must ac-hor dcrogatc t , not purely and
simply refer to tocal cunrtns (which thereor obvi y have no iega4 vudhy as such).

19. Vanderlinden, pp. 244-45.
20. See, e.g., any of the standard French trolise on Lth doetrine of -drdts acfqit" In

paricular, me M. PhioI, Treatise on rhe Ci Law (Inns. Louisiana State Law Institte.
1959), voL 1, Nos. 233-63-

21. Incidentalb. thcy also express an approach familiar to Romanistc legal systems,
22. Whether cust 'ary or other.
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parties (Article 173142)), who can "set aside" any non-mandatory provisions of
the law (Article 1731(3)). The presumed will of any panics to a pe -Code con-
tract was to have it governed by pre-Code law, just as if this law23 had been
"written into the contract."4 As to hose mandatory provisions which, precisely.
eirn at preventing the parties' will from being affected by defects, they do apply
to pre-Code contracts (Article 3351(2))3a

In Professor Vanderlinden's view,2 contractual relations can include marriage
relations. If we accept this as a premise then, pursuant to Article 335(2), the
effects of pre-Code marriages should not be governed by the Code but by
pre-Code law, which, in this field, is mostly customary. But the premise
seems wrong. Although entered into by way of an agreement, marriage is an
institution: its main purposes (cohabitation. sexual relation, bringing up the child-
ren) are of a non-proprietary nature and are governed by mandatory provisions.27

while contracts are agreements of a proprietary nature (Article 1675) and ar
goveined predominantly by permissive provisions.' This is, both, tht law on the
books, and. with few exceptions. the law as applied by the courts, For instance,
a pre-Code marriage cannot be dissolved otherwise9 than in accordance with the
CoCida

From his above-mentioned contentions my colleague draws this conclusion:
"If therefore custom is to be enforced it will have to be known, and in order to
be known it will have to be studied." To a. straight-forward reader of the repeals
provision (Article 3347(1)) this statement must seem strange. Study of customs
has intriasic merits I0 which need not be justified by asserting their enforceabilityi t

Regarding the legislator's intent in this rtspect, I must stress that the expert drafter
of the Code. initially "custom-minded," "was rallied to the view of his Ethiopian
councillors in the Codification Commission] who were unanimously hostile to
custom. "'32

Case "Law'

In non-common law countries, case "aw," as a term, is a misnomer, since
judgments are not normative (do not create rules binding for the future), but
merely dispose of the specific cases at bar. Unfortunately. the Continental terms

23. Whether customry or other.
24- Conpa Planiol, work cited at note 20, N4o 261.
25, As, for instazee, to pre-Code land-tenure contracts (cL Art. 2975). By way of eXte ive

interretaioi, Article 1709(2) may perhaps also apply to them.
26. Vandorlinden, p. 245.
27. See abet,
28 As to obligations of a proprietary nature incidentally arising in c0.otu tion with marriage,

they are easily goved by contrac law, either because tbey arc part of the "contra' t
of maniage, whih is conditional upon marriage- and precedes it oDr else by virtue of
Article 1677.

29. E.g, by nilLatera repdiaiu (Ar 664) This is withbot prejudicv to the controversed
problem of the persoal status law of the Mosirms. See below.

3L Particularly in the fields of anthropology, ethnology and socioloy. or even of law where
the law expresses coe-iaorpnrs tcd vcistomn

31. Compare Tednohi, work cited at note 7.
32. Translated from Rt. David, -La refonte du code evil dans lt otats aficaina" Annles

Afrkcaiwe. (Dakar 1962), p. 6, l 4.
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Jurisprudence (French), Uiurisprudenzn Italian). Rechtssprechungl (German),
Orzeczncwo (Polish). etc.. ctc.. seem to have no exact counterpart in English. in
which we may therefore continue to use the "ese law" misnomer (possibly within
quotation marks), provided we are well aware of its non-normative connotation
in non-common law coumtries. Granted such awareness, we can even use, as a
figure of speech, M. Planiol's phrase "In the judgmezn5 alone is to be found the
law in its living form" (i.e.. in its everyday non-nonrative application).3

In continental systems lacking afl express prohibition of judicial rule-making
on the lines of Article 5 of the French Civil Code t the non-normative character
of adjudication (as distinguished from legislation) is accepted as evident.? The
same is true of Ethiopia. as clearly shown by the failure of an attempt to introduce
a system of "binding judicial precedents" in this country.7  In view of such
failure, and of what has been said above about "custom." my colleague's conten-
tion that in Article 110 of the Revised Constitution "the law," as used in the
singular form. should mean also "custom." "case-law," or "legal science" seems
to be open to question. Civil custom is not law except where "otherwise expressly
provided" (Article 3347(1))39 by legiWsion. Penal customs are completely obliter-
ated by the principle of "legality" (precisely) formulated in Article 2 Penal Code.
Case "law- is nor law unless and until the aborted system of "binding judicial
precedents" is re-enacted. As to "legal science," it has today, in spite of its useful-
ness, merely an educational and persuasive function. Professor Vanderlinden's
misconceptions in these respects s5eem due to his initial failue to distinguish sour-
ces; of law sensu stricto from sources of knowledge about the law, to which latter
sources case "law," legal science and, in relevant Code areas,0 even custom pro-
perly belong. They may have a great persuasive influence, but they do not represent
"the law.' 4'

Collecting data on old cases is of great value to the legal historian. As to
recent or contemporary cases, they constitute the very lifeline of our Law School
which uses them to explain and illustrate the legislation in force. As with the
study of custom, therefore, the study of judicial decisions has essential merits which
need not be justified by assertions regarding their force as "law." Just as contracts.
they bind only the parties (cL Article 1952(1)) "as though they were law"
(ef. Article 1731(1)). By a figure of speech, judicial decisions are the law of the

33, C[eraly and l-oically ccrasxted with Rechtsjehig.
34 Sec Vanderlin"den, p. 246, note 83 and accompanying text.
35. The enactment of this aricl was due to special histoiad rasonws: See PitnioL wort

cited at note 20. No. 155.
36 On the arguments involved, see any stadard treatise.
37. The relevant Courts Proclamation, 1962, Proc. No. 195, Neg. Gaz., year 22- no. 7, has

bnca indefmitely suspended by the Courts (Amendusat) Prochanation. 1963, Proo.
No. 203, Neg. Gaz. year 23, no. 16, and finally supereded by the Civil Procedure Code
of 1965.

38 Providing tba judges, in the, adminisnioa of jusice, "submit to no other atnity
thai tat of the law."

39. This remark is without prcjudice to the wider problem of m-called "outlets" for custom,
discussed in my arties cited at notes 16 and 17.

40. Those representing incorporated custo.
41. Perhaps forn€ately, sinte th i are coflicts within and betwe them. For the

exceptional cases where local custmis arc binding by w-y of express lcgislative refer
to tlm, s Krzvunowiez, "Code and Cuslom in Ethiopia," tited at note 17.
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parties, nOt the law of the land : And it is precistly the courts' freedom from the
shackles of "precedent" (or "'custom") that enables them to develop the law's

applications without rmorting to the limited and esoteric techniques of "distingul-
shing"

Ferha Negost

With respect to the Fefha Negast, Professor Vanlderlinden's statement that
"although the text was never promulgated as legislation, it was applied throughout
the country"4 3 seems -too strong. The first sub-sentence should be reformulated as

follows: "'In spite of a title suggestive of kingly legislation, there is so far no
evidence of a promulgation of the Fetha Negast." As to the allegation that the
Fetha Ncgar "was applied throughout [emphasis added] the country," it lacks
substantiation and seems supported by neither of the authorities to which my
colleague himself refers in note 98.

As a source of (lay) law, the Fetha Negast has been replaced by the Penal

Code of 1957 (see Article 2) and the Civil Code of 1960 (see Article 3347).
It partly remains, however, a source of knowledge about the law: it is a persuasive
authority for the purpose of interpreting such Code provisions as were inspired
by it,

Muslim Law

Muslim law is a product of religious science. The modern tendency, even in
Muslim countries, is to enaci uniform lay legislation replacing the "refigious"
laws." Since the Christian Empire of Ethiopia has replaced even the Fetha Negast
and has done away with the temporal jurisdiction of its own religious authorities,
it could hardly be expected formally to recognic. in its codes, the existence of a
separate body of law for privileged followers of another religion.45 Indeed, draft
legislation to such effect seems to have been rejected by the Codification Commis-
sion46 and, on the face of Article 3347(1) Civil Code. Mislim law can, theoretically,
be viewed as unenforceable. In accordance, however, with the tradition of tole.
ace, deep-rooted in Ethiopia, a procedural proclamation establishing a separate

jurisdiction of "Kadis and Naibas Councils"4 over certain personal status matters
concerning Moslems is still applied, and this may well continue until suo time
as the condition of the country permits of a more effective unifornization of the

42, Thcx egal rlvason do not bind subsequent courts even though, in fact, they may have
a great persuasive influence. Because of the towzr courts' fear of "reversal:' this
infulmce is especally strong in the case of Suprcme Imperiai Coat opkions- The
Supreme Court is nonetheless free to reverse its own prior vivws in rcspcas to a lowez
cauI & reasons.

43. Vnaderlinden. p. 250.
44. See for instance, 1. N. . Andxson, "'Recet Reforms in the Islamic Law of Inheritance,"

lItl and Comparative L. Quarlerly, voL 14 (1965). p. 353, concmring new legislation in
Egypt Syria, Tunisia, Morocco, Irak and Pakistan. (The carlicr reforms in Turkry are
notorious.) Such reforms were discussed (with my participation) by the Section T, D, I- of
the Seventh International Congrcss of Compative Law (Upsala, 19W66).

45. See also Article 37 of te Rvisd C*onitution on "'qnality before the law" and Article
38 on non -disci ationp

46. The relevant documenta are not pubtished
47. Proc. No. 62 of 1944, Neg. Caz., year 3, no. 9.
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legal system in accordance with what Article 3347(1) Civil Code provides on its
face, It seems anyway an exaggeration to say. without qualijication, that "Mudim
law is enforceable in many pans of the country."4S Only that pan of Sharia law
which regards certain personal status matters'9 is still applied to Moslem subjecL
in spite of the sweeping formulation of Article 3347 Civi] Code, which article safe-
guards the basic principle of legal uniformity. This seems hardly sufficient fully
to support my colleague's contention that Muslim law in Ethiopia constitutes
another area in which the contribution of legal science could be "fundamental."
Indeed, such contribution would be of scarce value to the general legal practitioners
in this country (who are rather in need of Code--ommentaries) 0

Conclusion

Professor Vanderlinden's work presents outstanding merits in its major
research aspect. But acceptance of his theoretical premises regarding sources of
law and of his conclusions concerning, among others, the enforceability of
customary "'law" in Ethiopia and the meaning of the word "law" in Article 110
of the Revised Constitutionl would endanger that legal certitude which constituted
the very purpose of the year-long labours of the Imperial Codification Commission.
Such putting of the legal clock back would be incompatible with the Jaw on the
books, which can be changed only by legislation.2

George Krzeczunowicz

Faculty of Law,

Hale Sellassie I University

48. Vanderlinden, p. 25.
49. Essentially, family and succession matters: see Kadis and Naibas Councils Proclamation,

Art. 2. *cited at note 47. The same article provides. In fine, that he Naibas CoundIs
jurisdiction may be limited by an order of the Minister of Justice.

50. At de end of his pape Professor Vanderlinden discuses legal docimenas, which he
deines as 'thosc documents which cvcybody uss in the coure of normal lie whem
aCis having legal conscquences are perfoz id_ It would scm to follow that everybod
incurring. e.g, an extra-contractual liab it. by performing a normally tortiou act is
using a legal document, while writings evidencing juridical acts performed outside the
stopc of cvcrybody's "normal" life are not legal documnts. I readily assuwe that this
enmnotation i5 not intended.

51. The context prceding the sub-senteme, "they submit to no other authority than that of
the law,- clcarly sbqws that this constitutional provion has, in comrmn with simiTAr
formulations abroad (Sc M. Capmee and J. C. Adams, "Judicial Review of Lesloia:
European Anteedents and Adaptaons," Harvard L Rev., voL 79 (l%6). p 1207.1 no
other purpose than that of excluding administrative interfee ifi the judi proces,.
Its meaning should not be "stretched" to cover other aims. See above, note 38 and
cconipaying teXL

52. 1 have shown my manuscript to Professor Vanderlinden in ordcr to euabl him to
publ4sh a counter-reply simultaneously with my reply to his original tl.Sinc,
in the editors' right opinion, this Wcholarly exchange must end somewhere, my oolka-
gues Last word (see below) shaD be final,
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A FURTHER NOTE ON AN INTRODUCTJON TO THE SOURCES OF

ETHIOPIAN LAW

In my artide. "Introduction to the Sources of Ethiopiaa Lw 1 published in
ihc pecediing issue of the Journal? I expressed the wish that people more expe-
rienced than I would take advantage of that preliminary essay to furter develop
a hitherto ralher neglected field. With his wide experience in legal science and in
the Ethiopian legal system in particular, Professor Krzeczunowiez has fufilled
that wish in the lournaFs presevt issue-

Among his reflections, some deal with the wide field of jurisprudence (which
field for obvious reasons was excluded from the "Introduction"'), others with the
specific field covered by the "Introduction," and yet others with the far-reaching
consequences which that modest essay could have on the development of tie Eth-
iopian legal system. Reading Professor Krzeezunowicz's comments, this author
felt the need for a few complementary remarks in order to clarit some of the
more important issues which might remain obscure to the reader-

The definition of "law" and "sources of law'

As my colleague himself notes. discussion of the definitions of "law" and
"sources of law' has been "enormous, controversial and partly fntfle."3 My intent
is not to follow him onto such ground but merely to underscore the diversity of
views that exists among legal scholars.

On the question whether law consists of "acts and institutios*' or "rules," a
sufficient number of both continental and Anglo-Sxon authors have in recent
yea argued the inadequacy of a definition of law exclusively built on the concept
of ules.4 Similarly, the reference to the purpose of law in this author's definition
would be considered irrelevant by some but an essential element of the definition
by others.3 As to this author's specific reference to the purpose of' development.
the term was meant in the broad sense of growth and not in the somewhat narrow
.Cnse given to it in referring to the so-called underdeveloped countries. In the
former sense and when referring to society, it is obvious that the word has an
essentially subjective meaniug and that the conception of the means to develop a
given society can vary greatly. Finally, as my colleague states, no socially
recognized organs other than the state can today create or enforce law. The same
was not true for earlier periods of Ethiopian history, however. If we applied to

I. J. Eh. L., voL 3 (1966) p. 255. (Herinafer cited as "hItrdUction.")
2. . Eih. L, vnL 3 (1966), p. 621. (Hereinafter referred to as *r-ommeb
3. Comments. p. 621.
4. See for example H. Eckart, Introduction a teiude du droi* (Brueles 1964). pp. 13841

169-71, and 306-33, with many refrences to conminntal docaines; se also M. Val
"Une definition du droit," in Archives de Philosophie du Drofth Dealt et HiAtoire (Paris
1959. pp. 48 if. As for Ulwrllyn and the American malists, at short and clear intro-
dhction to their theories can bo fotd in C. K. Alen, Law In (he Making (Oxford 1964),
pp. 41-48.

5. On thr fumc4lon of law as an element of its definidon, see textbooks such as AInw,
work cited above at note 4. pp. 27 if; G. W. Pawn. A Tea-Book of JrFCprudem
(Oxford 1964), pp, 21 ff1
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fourteenth century Ethiopia, for example. a definition that referred only to state
organs. we would for sure exclude from the field of law many acts and institutions
which are undoubtedly legal6

Turning now to the definition of the sources of the law, I must thank my
coleague for devoting some part of his comments to the exact definition of "'legal"
and "non-legal," definitions which limited space prevented me from considering.
It is hoped, however, that it was clear from the examples mentioned in my article
that "legal" means productive of law while "non-legal" means evidencing the law.
As for considering legislation the only "formally and properly called source of
law,"' ? this again rflects views which are shared by some but strongly contested
by others.' The same is trum of my colleague'5 discussion of the meaning of
Cstom.9

But this is already too much on the subject of definitions. Let me only
emphasize that the object of the hIntroduction- was to briefly desrib. for the
general reader, sources of Ethiopian law spanning five to six centu-ies. Definitions
had to be found which were useful in that context, even though they did not in
all cases reflect the legal and political theories of the last fifty years

The sources of Ethiopian law

Let us now consider the Ethiopian law's sources before turning to watch-
makers' problems and trying to set the clock on time. A first comment worth
discussion concerns the relevance of custom in contemporary Ethiopia. As pointed
out in the 4 Introduction," this is a field in whkh Professor Krzeczanowicz has
been working for some years." in the "Intzuction" I noted only two points
of disagrement with the views of Profesor Krcz-nowiem First. the number of
outlets detailed by Professor Krzeczunowicz in his principal essay on this subject
did not seem to me to justify his conclusion that the field of custom is severely
or strictly limited. 12 One can of course argue about the meaning of words such
as "severely," but I would still maintain my previously expressed view. Second,
some important provisions of the Civil Code, qualified as "transitional" but
valid for the present time, were neglected by my colleague in the same essay.
namely Articles 3348 and 3351. That they also provide (for the moment) an
outlet for custom would be difficul to challenge and is in fact not challenged by

6- This was mcntioned in the Initroducion, p. 227. When deaing with either comparative
or Utoridl techniques, one is bound not to adhere to terms of reference conceivd in
a narrow way.

7. See Comnets,. p. 622.
S. See again Bekaert, cited above at note 4, pM 169-7t and references to continental

doctrne These pags are developed in Part It of Professor bekaens booL
9. All standard tet-books, but for a few possible cxcptkss reftr to "custom" or, in

French, -I eoutume,.. as a source of law. On the other hand, the term uLstomary law"
or "droit couwnier" is gemtrally anAchcd to native law or droji idligenc to qlify
that part of Aftican, Amran or Asian law which was ft in forco by the coonizing
powcrs. It is the more a mistake because modem studies of colonized societies show
clearly that they knew legislation, case-law or legal sciee as well as custom.

10. See remark in note 6 above,
Ui. See the article mentioned in toorft~ 17 to the cmitriburion cited abovte in note 2.
12. See the .diu m o that masteful. analysia in ste ttroducdo, pp- 2444, and in

the Comwepts pp. 6224,
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my colleague. But he also indicates that this author's construction of these
articles is misguided. Having re-read carefully his much more sophisticated state-
mnit (whose language obviously could not have been used in an introduction for
the general public), I cannot help feeling that the position stated in the "Intro-
duction" and his comments are fully concurrent.

A second point for discussion is whether marriage is an institution, as
Professor Krzeczunowiz states, or could be a contract, as I suggested, The
arguments in favor of the "is" are that the agreement is of a non-proprietary natureand that it is governed by mandatory provisiomi 3 The counter-arguments ae as

follows.
The Ethiopian Civil Code knows agreements of a non-proprietary nature which

still clearly do not establish institutions. For instance, one can agree not to reside
in or go to a spcified place (as long as this is justified by a legitimate interest),
to engage in or not engage in a certain activity (subject to the same basic limita-
tion), or to dispose of one's body after death. In each case the purpose of the act
can be, and in many cases will be, of a non-proprietary nature 4 Could we
therefore conclude that each of these agreements leads to an institution? It seems
highly doubtful that we could.

The Civil Code also includes many articles relating to marriage which are far
from mandatory but. on the contrary, are permissive within the general framework
of the law. (In the same way, the permissive contractual provisions of the Code
operate only within the framework fixed by the mandatory provisions limiting the
parties' freedom.) The exampI given in the "Introduction," and perhaps the best
one as it departs so much from the traditional institutional framework in other
legal systems, is Article 627(2), which allows the spouses to determine personal
relations in the marriage contract, When this author stated that the only limita-
tion on that fredom was imposed by Article 636, it was by way of condensing
things which are obvious at a first reading of the Code. The provisions of Articles
638, 639 and 640 (those which the Code expressly forbids to be modified through
the marriage contract) are but the detailed expression of the requirements ot
respect, support and assistance mentioned in Article 636. But these limits do not
eliminate the fact that Article 627(2) has a distinctly contractual flavour which
cannot be found in the systems where the theory of marriage-institution has been
developed."-1 In this respect Professor Krzeczunowicz is pleading the law in the
books and the law in the courts, unfortunately with no references to any of these
sourccs, while this author has only looked at the law in the Code for the possible
justification of a caref ul "could."

13- Src Comments, p- 625.
14. This point is unde-soord by Article 9 of the Code, which puts such rights "ett com-

fcrcium."
15- Tn that sease one cannot say in Ethiopian Iaw that the parties to a maiapg are only

enterirg it by the way of an agreemen, but are Completely bound by the Code as soon
as they have entered the agreement. This impression is reinforced by a provision like
Articlo 643, which excludes from the mandatory provisions the duly of fidelity. In that
respect, thc reference to the Penal Codo made by our colleague it op to discussion.
The PNnal Code clearly dccides that there ,ill be no prooeedings in ,the casc where the
spouse complaining has consented to the udullcry. Thus if the contract of mariag
includes a provisjon allowing the adultery of onre of the spouses, the other one will have
no grounds of ceomplaint under thc penal law, as be has consented to it. As aL rult,
onte cannot doubt that the provisiocs of Article 643 of the Civil Code are purely per-
missive.
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Another point of contention, tis timec not pertaining to customary law, con-
cerus the role of family arbitrators- This author has accepted Profesor Krzmzn-
nowicz's invitation to his rcaders simply to read the Code on this topic, and
nowhere have I found that there are authorities other than family arbitrators who
may decide upon a divorce. Article 736. mentioned by my colleague, refers to
cases where decisions have been made by arbitrators under Article 722 and sub-
sequent articles. The validity of such decisions can be impugned in court by
interested parties on certain limited grounds under Article 736, but this provision
does not modify in any sense the exclusive primary jurisdiction of the arbitrators
so far as divorce is concerned.

As to the eRforceability of custom as a reason for its study,16 one could argue
that there are also other reasons for the study of custom. However, this author
would assert that from a lawyer's point of view this is the only reason for its
s-udy_ If custom has no legal significance, it can be left to anthropologists and
others. For the lawyer it is only as custom is law (whether or not incorporated
in the Code) that it should be studied. This is as true for Ethiopia as for other
coun tries-

Professor Krz-cczunowicz argues about the meaning which should be given
to "law" in Article 110 of the Constitution."7 This author asks the reader to go
back to the "Introduction," where he will find expressed the ideas that case-law
is "non-normative" and that "preeminence is always given in Ethiopia to enact.
nents originatinig in the exercise of legislative power as representing the common
will of the nation," '5 points which are only stated in another way by my colleague.
The only question to be decided is whether the judge can base his decisions on
anything other than legislation. He of course may not base it ou something in-
consistent with legislation, but judges might enforce custom, precedents or even
legal science if these do not conflict ith the legislator's supreme will. The fact
that no system of binding precedent has yet been introduced is no decisive argument
that lJgislation should be the exclusive "source'" of law. Rather, the abortive
attempt to introduce such a system indicates that the Ethiopian legislator has not
considered precedent as distinct from "law" in Article 110.

Finally. to end these few examples of possible remarks on my colleague's
comntels, I would like to consider the case of Muslim law. It has never been my
contention that there should be "a separate law for privileged followers of another
religion."19 I said only that Muslim law is sill enforced in this country. No expla-
nation seemed necessary for this statement, as it is obvious that the bulk of
Mustm law still in force could be considered a possible part of still valid custom
and that. in any event, the existence of Muslim courts is sufficient evidence of the
enforceability of such law. That this is considered a temporary remedy is pro-

16 -S& Comments, p-- 625
17. Idem, p, 626. Then he nearly annuls the effects of his argumentation through his last

footnote (51), in which he states that the fundamrntal purpose of the article is totally
different. We would in fact concur with the main ideas reflected in that footnote, but
the discussion between us would still exist on the basis of Article 110, first sentence- which
e.prc ,scs the idea that judges must decide -in jaccordance with th. law,"

18- See Introducion. p. 246.
19 S CSfcomments, P. 627-
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able; the "Introduction" was concerned only with the present situation of the
sources of law in the Empire and thus could not ignore Muslim. law. As for the
production of Code text books. its importance is perfectly clear; this author is
currently working in that direcion.

The legal c-k

In the final lines of his essay Professor Krzecwaowicz comes to the problem
of putting the legal clock back On the basis of the evidence brought forward in
his comments (of which we have discussed the essential), he implies that this
author's theoretical premises and conclusions may be endangering legal certitude.
which would in this author's understanding amount to impeding Ethiopian legal
development. I cannot help feeling that he attributes excessive importance to my
"Introduction" and more particularly to such matters of academic controversy as
jurisprudential definidon5L. On the other hand. custom undeniably is still enfor-
ceable in this country. Professor Krzeczunowicz has indeed opened the way to
this conclusion. And I think he would himself agree that the promotion of the
knowledge of custom as it has bec derfined in the "I.troduction" will not impede
the progress oi Ethiopian law; if it would, one could not see the justification
for the development of instiutions of learning and rearch that is now oocurring
throughout the country.

Jacques Vanderlinden
Facutlty of Law,
Haile Sellassie I University

20. He has now in preparation a manual oM the law of Pcrrons and family in the Ethiopian
Qvil Code.

- 639 -





Ofwtd& I. J

I't&Ah'.%+ it, ye.)-: s ,4'v "nr't M.

Au" -" AM , V ,P,', h" 3 a w tF 'reili h :c s~,]qm9 hsr . a)-A

fl"TO Siflc4SfIr" ".r 'qIf C("Lt " -flr', ' lJf (x. Air. A.) HM.)!,
1A I,9"r'T" Mh-v : &k 'r ruc+ I&lih A, F'WI (tf- I vir- ;
h+ 1 ' y- iL) + I I+ I V' P-IJ I hit t , ,5AO-". t l , '

fav~ave~ion'VIZO'1 ftA aisrJ! nnW2VA'3 fIN)
oiA n- r 'f w I. ?7+kfl # flht . 1 UfAA t'flhacfl'"P -r
ZL7t i?0iIM-7 Adw fPII es TC&AC' IUC+ f WWI: -AID 1 Ike

JJEA, VY A 1. A"'.tt9 : "m'A'w +j ; A9I AWu1 1 + - anXev2'

hl!?+'r9 f2 .-g" l:- 7VI'A: fb,,3 4W iSfl+ ; M':U4
,71 XA3 : (M v?, :,4 .a ,1mth 4k".lf 'fk+'t - # ' - ,A
M2 'I (ic't) : ODOMaq ., gYr a 001 1j + -, AP, . v - (

A7gcio7q f~wmf " .fl !4Y $ 01-:a (IL to shbA7 -. Xc4flD! 64WFq i
f++H '~f VftsL5rI Ilkb O'-V- 22 XIVC A9074-;" TC4AC'3

oc-'p , ...ju+ qu T, ,"h j? C "..A ,,..,I , av., Y41., !. h"¢awtrl i' ,) 2,,,+" . +- j9

,cf 't flh s hrc '+A AP, + r hy ,-Qftll,, i Y 4 Ma, ,I ap)" ,

flA " 74A N Rf lW-IfP'+ lAl a' IT,&f-l: Yj;z1-iIO , .A@W

f ,.-I,, ]rA tI+., : o",+ Yt 4 ,."y. hqw : I "S.I$': N ".wtria.).:tI1 Nl9!aPir4If a+I ,,pt;:, hAAPiflhO17ctu-.w 5amrh:1
WPM . r1A~ 0VIC : *I~r I'~b rDPI Iul a.MAV

as7~j : (0%7Al : Z0): hftJm.tl i tc h$~AA.r NCW*a- s '1+

rquhqI V4i1t1oflP4+ r7 hI'I lfV s hfl' Igr' rW5:Wt 0 7M

47c: 00497T I Afitflj isTC&tC a' 00)-' tP+4fl+ 1 "onjnR3V" I '77
*A zfVAIVt-- sWU7fl ', .Puu4Jc1Tx YOMtf I~ 'W1L*V';U57"

a &~ fti4adA 971 fl?1hmdr I hiAI '1Ar9:1 (LJf r*N2 "fWWlA 1T' n r i -
rmim guil) 1010- Ihtau4- t.PC a EMaw-atA; tfftuuuj AM-- (Common law)

r,h- A'A~ z tJ3 +1,. rs1nrg4&i-pfj:l -f.fl

[Ire.T rt.e -X a Itrw' tU I.AOd IW AI4Y rn-rn - 3'*AAhfrA I 1A

(611 inhfRl 'ffi-v IVA it

- 641 -



OIN- filOea" ,C I Aa' V I NLA&I-.- • tW%"*: hirr , .lrAI
-flAovd j?'T-!

077 " I J - ci -
fln-Z, r VJ? -MAOA A~t~l ~p~u

) lC 'M'N. Ar 'a 9i GW rrJ I A iflhW Q qlffl- : f--'hA '4 'l-.V

fwli7 I PL :+' + VCj7,'5 wlit" I N)AAM: I I N , n '7,?IA 'iKA~p a TLAC I OC, -' l '17710 ,,.f-' iC '17:
OD4+& X-1*-ttrn A9%4i.# OgAM : hXM-7-t7 z:Mlw'4,qfl'

awq+"/ "7 '" , wm, fr..i7m 'I 'ilfr ant7"'h I.PtWI: -wj+m.p,A7qJ C- I I,,I0AWI 4W ' MM•v f'lr A+i it1M* + f Qf""-;
407 "14A +1,."f I j?:Rflaf+l !"r. I.4!fllA+ " 'lfr
IbAOY.4,.X fl-,,w.1 gr qM eM Illp w : . 4A • l

tr'r'n*' 'h*Mflw '- W)A (ZWUK'a M-Foltnr9
TC4iW VC+ J " lalp'' iutr " 1 'flZ -':t ' V1t'ISAhI$
l-z ,i,4xoJ!: fhlTg: W : 7&At_" .f(LJaM'r ! , .- )"
41L. 'qwmfp*d)'3 -, 109171 *rriPc -77X-t 'MgLA 'A1fl A49C$P

CL4' I IX : n7.lfj*j'c: A07J/17 - tAr$A" ' I flAW- IK441vfl J%+5:flfik a+ lir , 1 07 1 N74, .0 •.Pe-, f- P .;/+A , i ., ge C - ' O in" .
am-a") ' 1 ,,,-),I ivtar; : r7JasDl IJ-!-"flfl I ftMA,

gP-4-: ";hh Y7" : ~$r -- rc AQvnm~- 2fai- OswP$- * fm
h'M #, faft" a urp) I all"HiNm;hq I ?)&u-r, flmtA.w4m : fix

W41 In t'W I h4' " fI'A t" ICD- : $7.o04-fr .
7C4(IC ;IJC+ IMg&+- O O"SMPD-hI4 ,PW,+I" A:AIN :

A02eV9 ')WA'? M4)j - h'7 ; i107g:+A "'glajlk XM' +fl +hn4wq
fOX.IAl-l- W ' • a hfthi~dl< on ,1, 1f,')"h' 'i47, [fl& s' (lI-'OT

a A* - 1 A. Iwl+rV au.,,t I np, p". , , W ql , fl nh dre A ; MMl4,,"

4 " h, r07A+ V. O z-Pn fla41 ArA I"'flhl'Ar 4 A ' 'AT
t-t+ I 2,-A "- 07M-i' i vWA"X"flMr' flT (Lb" af d. I r-t n- I ,
qeF'-,"l , arC4iAc' P uc+. - u ,.'JE , w' 'n ' uAr1+e ,t" '2 ?P&, c fA Am

,,A AAt. - "zA' N 1-.h'+I ' 0' ,A C Alti " 6. h.) rhyffl '

6 Tt M - -cWra§ i" - i WEI1. 4 Ar'Alt
7 r f7w an Nr I . ,- :?df : : ,.I'tr 4t..r' -- '.t ' wK"r' *.flj. ;

o"-'h I n 'Ip.lq'14' cI , r ,i * t . fI".,s l fl ' ii a 4Ar ' J% w e
1A-71 ou-4-4tfl I tOwj' I a. r f. zm' Ilf79IWOr 07'')A 3 ILOfl 't fV)AI V% I

[gfF7 I V~adT4mz 97hZ. I flLU7A '+A.3 "C 4 1" q 4higcn' tsr~QWSA
46:(aAflik+- +r*Ck 'Jun1fl4" ;"tMitzG*) a ill 1j~ r +ffA4A c +fltks:

?kAAzAfl + f flaP 9A ' N7 2Lh fl " tml1r l- ' ieis+ A

AtAt A rttePZ

17tJL~i~Aqtt AV v Wp it)

- 642 -



fm-lfP ; M.L+' : fl-,. Y4-0 -. a**r ; 0 r iruc+' &Alb =c
f+ fl+ ?- =o +.'} , .t, -' 07i+.a w I , 1,-VL.. ' A( ' '-'/ ,PTP , 4,.

?AL~r - "AO~hAiA -)ME z za4f)"3o"hl&f+I?,-

rLr*P" *- MO' , fi.") , ' +P,0:9" i'. 2 h,7 - '' Jth"4-a " 7%74qT = P' .
?a').ur 1w~ 013 1~&a OUJAP'-feAhA 4W (VNW tLI q l :

",_.,p- .- .hw,,,.o), ,- m").. .,, 1 fi.., 90.. h 'le:.4-, f h.:lnc , , u- ,T s AA+'Me"r - flf lW ; a t ,r,+ ' , .7ffl + ., tC . no'fy.C
w7fl A,'L hfmfiCe :aIt'~f hq'h -Pt?$pC

f * uMfl "W--r', Q L M .4A

hM-S tafl Ymr'rC ftX-Pw'f, O;il I flhlitn 9 1fl411+ '- VAGfA ,,,t sr,4:n .'4 + ":) ", q p-'r. I: IL ,,o.m .( -3

ha.+inn-. ; .htfliri1 r. u1rc a -hfl. ,,r :i 01-Kt<
YA -rlh r-,oqA - *h-+ :tf-l,fq" aflyt~zt & : o+.arfl z )
&EM4,, f) I h ?..,9" r I h-CI C1L+ a ht-C, [L+:i ! h7X, IhtLr" r M+ I.AA

JW a f.. I N9"5' + if NM ' k4tV f 94AV I anmf,, , AI) rOi
VA = % , AIP* a h7K, AM T4, +. ;~- + q.MM- - 'Lt ; NIA -" T4.

;VtT . fltL"vir'I--'kfb1' ; 4 ol'p.+ hfq'9 ,, h fl+

Mqallq n sk .,A,'r hhPt' nf. 4 I aA 0 fAVID: W! M fl+
ltim-y- s tri r lltm&ll + m ink- ' hTY, s ", j&*.e.-A &_' 1- ~l AM '."r 3

hlb,i - i-b IIJ'Zp7.h - , N,., CIP- 1 h.hn .i -I +4PP If 3 - 1} K fi + +Alft.+A

fla*)!t-I .s A?, ; A- X~l+ ' ' P ; NIAi ; f thm- I Tio

3Wr• + i ., M'- liIIC .7-- ;t O.h t ft + 'I A - ) ?tfl- n- + +,-m.A* lruch & -W:(A) -~
fl'h"7'7"l: l)A V07'q : ]7. V- 01"7I+'- fovtA +'?Q'2C
""T'A" ! "21,¢AM ,-9 : Li4m m ! +,, rg PPh- ! A P*- ! M"1 n,-4fa- ! L61

P', "T AW<-T' fltflp flA A' ; ' i"._. : ,AX-.., • ,z f

anCz qg.g'y, 1. p. AlO-AtL7,7 ; 1fr'S, 1+ =+ Y.l 'h"i-n A ,P3"
")IM -' .ir I foreAll I 00+ln Ahl] I MAW-, IP . 40 tlLO) I Al .'+ '--.

.,PA '5$A.,, .?tmA-"5 '+A+ h hchC ; MA - ftr4q 1j C.
flt+b th to"P~.74W- M J7T+t . WL+t rqz -,i grc% * M~1A. (IA
Wj+ 'i fflr. jAw-r r ht~.%Tt iIVflm %04's o,1 t'+7qlC:j
flk'I-X, s '?141, , ,Yhet ? 3 mL' : "r ;"4 €,.+c : Jh-ljf:+ AP
AhWIC - "IPAM W ,hIM') ;mJiP fl; - A.M,,L-,. S "lt+ 4Ar, 7- - "A 5+=.hKL.IP ..

r*4'A:h ; -6:l. 4: a"+:iq : D ,niflh t'a7- : io7 :

s . r.AK, c I f P,.. i , .Ai, l, z [aPAh ' m f-' tIh sflC (tn'tn." '

s h A. Xi. VC+ 'I a -&.I&.uct," e,.,t [rat , +,,Vc ,V",,

- 643 -



67AY441 tvnrep4+- (AVh<- 'IrP *Aq? Zrl+, 9c MY
All C: (L* -L4 f"YA ill -U "fAO'Y) - fi+4m---?iMITfl" 'k~
hlvlbA 3w 'kAPIftf I 07A+ IAadAfl" IJ '-PP- tr$ + CI

hs .h07f, I YZtA nI4*7 AO~ikIflC,7 AfaflhC anyik

AXM 0Dmn) a1 V Zft s aI1%1 r :fkTu 1~rw uv i flwf~il"Id+:
(VlA 'fr%.'+7 ' '741Z1' IF-lpI tS 7'- flfl -'U)1,4-5tf * Qc

razgi; flaTi I flAMOflT' Ci A+W T: KttiJ4'Mh .b

TCS-'WgAC 00- '. %I ?A*Owr I hA-P.ht&'P

,Fhf I " z M're-P&A I (aDAhir 'int) Aif 'NIA~tMfl 17
1P+' lrlfc I'tg'wN'"i&: fliLtV~aw 3 2ItC a~a9aiu:ak h A'
tI1fl'AT(T.4AC:;IC' vctl+Crx1:vL: olktirtA,4 -&Ial# h4fli ta
t1h4il ,flurlfl -CM -g! 0-1 T -m XIakzal CT.1 L+* IutrA

l'C'I#r' twOIOVI- aigf I r wAcnri7 ; ?ic s Ilpt

ufl4-1' 5~44 + % PC -' gulAAA e- TMCC ;vc-9r' u1Aflr: h7P

hM 1 "'rir79" ; fe-A - i'AW-9" qI 'MMiqWI~~Af

-fl~hlflt nr J~Wche-

9 MASlt l J*i .I-taAh*-s
10 I- - 7%lmX -10+%1r- I.b" r6w- ! 7. m 4- 7J

tt&A 1 2of441 m IvA dflA : r0r9r z 41jfgjl 25. is. qinatw- 1*A,--j
nhnMJX s1U*td F A F-7 r iLttA I*lhM74 t'nrce' yo. AAhtrMwr d l( I 

4 fl'
on~cvwet jqqc 2 {+'. fljj) z IV:h r~ Of z su rdt : Alk c A+cF0
2raW- -AP* p flerfrolfll BA :rM4tw*I gq'r44' - Fl+-dTfla("efIAMr)
(rk. ~j~j}) fl.tkl r am: sn7)!ift4 qa.qfm

J h&1AI m lh-etc AflUJ~t I h5,Ir I ?tftm'PhdI0' ikif- 1 11 V. flu?-
r~kf J0X' 3 rrr-ah4 Trh731- ~+ O~l IP

- 64-



BooK REviEw

H. L. A. Hart, The Maraliky of the Crimina) Law, London. Oxford University
Press, 1965, 54 pp., Sls. 12/6.

This slim volume contains the text of two lectures given by Professor Hart
at the Hebrew UniversiLy of Jerusalem jn 1964. The first lecture, "Changing
Conceptions of Responsibility." expresses concern at the turn which tM "liberTal'
criminal law reform movement in England has taken in connection with the law
of criminal responsibility. Professor Hart takes issue with the stand of a leading
refortner, Lady Wootton. who advocates' abolition of the mens rea prerequisite
to Penal liability- In her view, the mental state of a harm-doer is relevant not to
determining his peoal liability (conviction), but only to the decision of how
to treat him. She would, accordingly, abolish the defences of insanity and dimin-
shed responsibility. Partially agreeing. Professor Hart, too, would consider questions
of mental irresponsibility only at the treatment stage, and would therefore also
abolish these preconvicLion pleas in defence and mitigation. But he is unwilling to
sacrifice the mens rea requirement as an element which must be proved before con-
viction. In his scheme, only after iatent or negligence were proved would a harm-
doer be held liable to compulsory treatment, whether punitive or medical Professor
Hart feels that his "moderate" reform would preserve the mens rea principle from
destruction at the hands of "strict liability" reformers.

Unfortunately, in his brief lecture Profesor Hart was not able to spell out the
workings of his scheme. It is not clear how a meaningful mens rea can be proved
in the case of a harm-doer whose personality has beet disintegrated by mental
disease. Professor Hart recogaizesa this problem, but does not offer any solution.
In sucJh cases, where neither intent nor negligence can be shown because the harm-
doer lacked the capacity, for example, to understand and appreciate his actions,
shaull we set him free, or convict him anyway? For cases of "automatism,- which
under the prest law pose this sort of problem, Professor Hart suggests that "the
courts could be given powers in the case of such physically harmful offences to
order notwithstanding an acquittal any kind of medical treatment of (sic] super-
vision that seemed appropriate."4 But, it must be asked, does not this solution Sim-
ply re-establish the very same liability which the author is opposing? Compulsory
"treatment" or "supervision," ordered in connection with a criminal case (even
if after a formal "acquittal') wiL for the offender as well as the general public.
carry the pain and stigm of a punishment.

It is to be hoped ftt Professor Hart will offer solutions to this and other
acknowledged problems' in future works. Meanwhile, one must appreciate his
articulate defence, in this lecture, against the advancing tide of strict liability theory

I - See B. Wootton. Crime and the Criminal Law (Loadoti 1963) p="sb.
2 Kt L. A Hart. The MoxUfy of the Criminal Law (Lomdon 1965), p. 24, n. L
3 "Automatism" refenr to acts done while in an unconscous state, such as during "sep.-

wlking," ta r rary "black-outg' pcrhaps hypnos, etc. Prof=esor Hart refers to ft
Case of Bratty v. At. Get. for Nnrthem kIunA (1961) 3 All E.R. 23. in which a
mAn kflled a SrL, he claimed, in his &lcp.

4. Hart, cited above at ntot 2, p. 21.
5. Id. p- 24, n. t.
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in the criminal law of England and many other countries.6 Although there is great
appeaI in Lady Wootton's argument that the philosophy of our courts in applying
the criminal law should be "preventive. not punitive," that prisons and hospitals
should meld into a single institution, and that from the point of view of prebention
the harm-doer's mental state at the time of his act is not nearly so relevant as his
mental state at the later time of state intervention and treatment, still the strict
liability theory carries great dangers for individual liberty. Regardless of what
connotation criminal conviction should carry in some ideal state, there is no doubt
but that at the present time the connotation is decdedly negative. So long as the
community views criminal court "rreatmen ' as punitive rather than therapeutic,
so long as to the community at large a prison is a prison and not a hospital-for
so long must criminal law reformers take care to safeguard the individual's right
not to be blamed where he is not blameworthy. The theory of strict liability im-
poses "treatment," which to the treated party and to the community is synonymous
with "pumishment," and which therefore connotes fault and blame, even in cases
where no fault can be shown. To disregard the safeguard of mens rea while a
criminal conviction yet retains its negative stigmatic effects is to penalize innocent
individuals unjustly. For this and other reasons cogently argued by Professor Hart.
we should indeed be wary, with him, of this "Brave New World."

The second lecture, entitled "The Enforcement of Morality." reviews the great
debate on the proper scope and functions of criminal law, which has been carried
on with renewed vigour7 since the 1954 Wolfenden Committee Report in England.
which recommended the repeal of statutes penalizing adult consensual homosexual
acts committed in private. The "liberal" reformers, whose position Hart traces
historically from the views of Bentham and Mill. have been trying to establish
the principle that the criminal law must not be used to enforce the moral
judgments of dominant groups in society, but should oTly penalize behaviour which
is objectively harmful to society or individuals in it. The "conservative" view,
which traditionally has been espoused by the English judiciary, holds that it is
entirely right and proper for society to use the criminal law to sustain and reinforce
its rules of morality, even if the immoral conduct in question is not otherwise
harmful to anyone. Professor Hart reviews the progress of the reformers in their
attacks on laws which punish suicide, homosexual practices in private between con-
senting adults, and abortion, and analyzes the arguments in favor of and against
these reforms. He concludes, with the reformers, that harm, not mere morality.
is the soundest guide for the legislator. hI the final section of this lecture Professor
Hart takes up again the problem of mens rea, deploring the adoption of Holmes'
"objective liability" theory by the English courts in the recent case of Director of

6. Afthough the law is not ver clear on this poiat, Ethiopias Code of Patty Offenee
probably closely approaerjcs E poition of strict liability. A.rtiek 697 does clearly requir
proof of mens rea in all offences, but the effect of that xc"uieiueut may be largely
vitiated by Artie 700, wih declares that ignorance of the law is no defence If that
article were iutepreted to mean that someone acused ot violating. for example, Artil
772 (Observance o Of keia Holidays) could not claim in defence his non-negligent
ignorancr of the rgulaions establishing the holiday in quAstion, we woud have an
effective rule of strict liability- (Of course Article 700 might not be so interpmted.)

7- Sce P. flevlin, The Enforcement of Morals (London 1965) and X-L. A. Ha, Law,
Dbery and Morabty (Stanford 1963).
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Pub!ic Proseutiions v. Smik. The "objective liability" theory in some ways
resembles that of strict liability, and Professor Hart opposes both on similar
grounds. In this area. he argues. ihere is "too little" morality in the law.

Although this book discusses its subject in the context of English law, the
issucs are obviously of universal importance. Problems of strict iability. 8 and of
thc relationship between criminal law and moral and religious views, ae of grow-
ing importance to modern Ethiopia. Professor Hart's views should receive serious
consideration by those interested in the development of Ethiopian vrmial law.

Stanley Z. Fisher
Faculty of Law,
Haile Sellassie I University

S. Sec note 6. above.
9. "Thc Pemal Code oF t957 does not punish attempted 4uieidm although it i$ a crime to

irstigatv or aid another to commit suiide. Art. 525, Pen. C. On the other hand, both
abortion (Art. 529) and adult conrscnsuau] homouality in private (Arts 600-1) are
crimes in Ethiopia,
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Page
ADMINISTRA TIVE LA W

Exercise of rolwer by non-authorized individual.
Legislative power specifically delegated to the Director of Municipality
may be exercised by him alone, and not by anyone else, whether
acting on his behalf or not - AYALEW MELESSE v MUNCtP-
ALITY OF ADDIS ABABA ...... ... 38

Labour Relations Board, Jurisdiction of
SEE LABOUR RELATIONS

ADOPTION
SEE PERSONS. LAW OF AND CUSTOMARY LAW

AIR CARRIAGE
SEE COMMERCIAL LAW

LiAILMENT, PROOF OF
SEE CIVIL PROCEDURE

CIVIL CODE
SEE CUSTOMARY LAW

CIVIL PROCEDURE
Bailment, Proof of

Ordinary bailment must be proved in writing - testimony of witnesses
may not be accepted to prove sum of money exceeding five hundred
Ethiopian dollars - ALEMAYEHU HAILE v- KINDO MEKESH 5
Chilot - TEKLE MIKAEL ABDI v ESTATE OF BELAYNESH
AZBTP ....... 25

Prewription
Where the prescription period had run before the enactment of the Civil
Code, the claim is not revived by the Code, - where the prescription
period had OL run, the longer prescription period is used, whether
it is that ot the former law or of the Civil Code - TIGIST FISSEHA
v. BERMANU ABA GOSSA ........................... 406

COMERCIAL LAW
Air Carriage - Charter Agreement

The principles relating to the chartering of ships as provided in the
Maritime Code, have generally been acctpfed with respect in the char-
tering of aircraR - pursuant to such principles, the quality of "carrier"
goes with the power and control exercised over aircraft and crew in
terms of charter-contract. NEGIST MAKONNEN et at. v, ETHIO-
PlAN AIRLINES, INC, et a]........................... 71

Books of Account.
Whether it was arbitrary for the tax authority to reject a tax payer's
book of account in determining his income tax liability is a question
of fact - SHALOM SHALOMAY v. THE INLAND REVENUE
DEPARTMENT .................................. 58

Charter Agreement - Exemption from Liability
Exemptions frm liability inserted in a charte coatract cannot affect
third party claimant - NEGIST MAKONEN et a. v. ETHIOPIAN
AIRLINES, INC. et al ............................... 71
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Inventory Valuations

Com. C.. Art. 84(2), requires that inventories be valued on the basis of
current market prices and not on the basis of cost price - SHALOM
SHALOMAY v. THE INLAND REVENUE DEPARTMENT 58

CONSTITUTIONAL LAW
Adminitrahve Action

The Director of the Municipality may order the demolition of any
building erected in contravention of Art 4 of Ptec No. 91 of 1947 -
the order must be issued to the owner of the building - AYALEW
MELESSE v. MUNICIIPALITY OF ADDIS ABABA .... . 38

Judicial Review of Municipal Orders
Municipal orders are subject to review and control of courts - AYA-
LEW MELESSE v. MUNICIPALITY OF ADDIS ABABA 38

CONTRACT OF EMPLOYMENT
SEE OBLIGATIONS LAW OF

CONTRACT, VARIATION OF
SEE OBLIGATIONS, LAW OF

CUSTOMARY LAW
Legal Situation Created Prior to Code

Where an adoption and donation created a valid legal situation under
customary law, the Civil Code is not applicable except as to the future
relations between the adopter and the adopted - YISHAMOUSH
GIRMAY v. KASSA RETTA ... ... 48

DISSOLUTION OF RELIGIOUS MARRIAGE
SEE PERSONS, LAW OF

DISTURBANCE OF POSSESSION
SEE PENAL LAW AND PROCEDURE

DONATIONS
SEE OBLIGATIONS, LAW OF

EARNEST
SEE OBLIGATIONS, LAW OF

ELECTORAL LAW
SEE OBLIGATION. LAW OF

GUARANTEE
SEE OBLIGATIONS, LAW OF

JOINT WILL
SEE SUCCESSIONS. LAW OF

JUDICIAL REVIEW
SEE CONSTITUTIONAL LAW

LABOUR RELA TIONS
Jurisdiction

Where the Labour Relations Board finds that one employee was
dismissed because of his membership in a labour union and that other
employees who were dismissed are entitled to compensation from the
employer, the dispute between the employer and his employees as to
the employees' dismissal is a laboaur dispute and the Labour Relations
Board has jurisdiction to hear the case - SERA MIKAEL BRICK
FACTORY v. THE ASSOCIATION OF DEMISSE ESHFTE .... 13



Page
MARITAL PROPERTY

SEE PERSONS, LAW OF
OBLIJA TIONS, CONTRACTUAL

Baitmen4 Proof of
SEE CIVIL PROCEDURE

Contract. Form of Variation

A contract made in a form is varied in the same form - where the
principal contract is in wTiting, modification has to be in writing and
oral evidence not admissable to prove modification - BAYESSA
JAMMO v. ASSEFA WOLDE GIORGIS .. ................ 401

Donation
A donation is a contract whereby the donor gives some of his property
or assumes an obligation with the intention of graiflying the donee -
donation causa morris is a donation to be carried into effect on the
death of the donor and is subject to provisions regarding wills -
HAILU BAGDASARIAN v. ALMAZ AMBAYE ... ......... 369

Earnest
A person receiving earnest upon entering into a contract may cancel the
contract on repaying double the amount received - no specific per-
fomance available to the other party - TEWABECH INQUOSE.
LASSIE et- al. v. WODAJO YIMER ...................... 377

ElecwraJ Law
The right to stand for election to Parliament cannot be sold or made
an object of transaction - a contract impeding the right of any of the
contractors to sLand for election to Parliament is unlawfnl and im-
moral and, therefore, of no effect - TEKLE GEBRE SELLASSIE
v. SEBHATU WOLDEMARIAM ........ ..... ........ ... 416

Employment Contract
An employee dismissed without adequate cause is ntitled to compensa-
tion - Legal Notice No. 302 of 1964 gives employees greater rights
than they had under Civil Code Articles 2573 anid 2574 - YESU-
BARA JOSOPIE v. GASHAW BEZA ZERFU ............... 32

Contract of employment exists irrespective of duration of employ-
ment - compensation is required both for unjustified termiuation of
a con iract of employment and for unjiatified failure to renew a con-
tract of employment - KIDANE TEMELSO v. SHEBIRU GEGNIE 411

Guarantee
Where a person agrees that if a debt is not paid his property given as
security may be sold; he is a joint debtor and not a simple guarantor
- BISRAT WOLDE HANNA v. FITAWRARI GESSESSE MA-
KONEN .......... ... 348

Hiring Intellectual Work
Whexe a client's file is dlosed duc to the advocate's absence, the client
is not liable to pay any fee for sorvice - the advocate must compensate
client for any loss sustained by the client - TADESSE DILNES-
SAHOU v. IDEKELETCH KASSA ......................... 65
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Pae
Where the advocate fails to produce documents although ordered to
do so by the court, his client is justified in temrtating the contract
without compensation for the service rendeed - TADESSE DIL-
NESSAHOU v. BEKELETCH KASSA ...................... 65

PENAL LAW AND PROCEDURE
Criminal proceeding may be successfully instituted for deprivation of
possession when with intention to procure a profit or bentfit the actor
encroaches on or occupies private lands or buildings which is the pro-
perty of another, or in any other manner interferes with the property or
quiet possession of another - BELETE ABERASH'S PETITION 358

PERSONS, LAW OF
Adoption, Condition Jor

Advantages to the adopted child are major considerations - nationality
of the adoptee does not prevent a contract of adoption ... IN THE
MATTER OF THE ADOPTION OF A MINOR CHILD, GUNA-
WORK ........................................ 422

Dissoiuion of Religious Marriage
A valid religious marriag cannot be dissolved by the provisions of the
Civil Code - petition for divorce must be referred to religious authori-
ties who have jurisdiction for dissolution of such marriage - SHE-
WAN GIZAW INGIDA WORQ v. NIGATU YIMER 31.........90

Marital Property
The surviving spoue does not have to instiLc court procedings to
receive common marital property fron a person who has taken its
possession without valid title - TEKLE MIKAEL ABDI v. ESTATE
OF BELAYNES AZBTE ........................... 25

PRESCRIPTION
SEE CIVIL PROCEDURE

PROPERTY
Disrurbance of Possession

Deprivation of possmession is not aecessarily a criminal offence - BE,-
LETE ABERASWVS PETITION ........................ 358

SUCCES IONS
Wills, Action for Nullity

An action to contest a will must be brought by the person who contests
the validity of the will - TEKLE MIKAEL ARDI v. ESTATE OF
BELAYNESH AZBTE .............................. 25

Wills Amendment and Revocation
A will may be revoked and amended by the testator unilaterally with-
out court action - YISHAMOUSH GIRMAY v. KASSA RET-TA 48

Wills, Form of
Where the contracts of an instrument leave no doubt that its object is
an adoption and donation inter vivos, the fact that the instument is
designated a "will" has no legal effect - YISHAMOUSH GIRMAY v.
KASSA RETTA ................................. 48
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Wills, Joiru

If several persons make their will by one and the same iustnumeut
such instrument shall be of no effect - J-1 ALU BAGDASARIAN
v. ALMAZ AMBAYE ....... 369

TAXATION
Deducdlon

Deduaiuns for losses, depreciation, and cmployacs saaries - SHA-
LOM SHALOMAY v. THE INLAND REVENUE DEPARTMENT 58

Determination of Tax by Estimation
Where the Tax Appeal Commission ascertains that the auditor for th
tax authority has disregarded the taxpayer's books of accounts because
the value had been inflated, it should determine the actual value of the
inventory on a basis of current market value at the end of a year
- SHALOM SHALOMAY v. THE INLAND REVENUE DEPART-
MENT 58

WILLS
SEE SUCCESSSIONS. LAW OF
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330,332
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433441
442
453
462
471
484-7
485
525
529
557
558
580
589
600--01
618
630

475,483,487
468
471
487
417,475,489
484,487
488
484
647
647
475
517
468
517
647
624
487

635
636
647
650
651
656
697
700
703--06
721
751-52
761
762
770
771
772

CRIMINAL PROCEDURE CODE OF

1961

468
470
468

478,479,480,481,482
483
468,470,476,486,488
479,480,481,483,484

479
470

470,471,473,475
47'
467,472,476
466471476
470
470
470
470
467
467
467
468

470,478,479,481,482

50-51
51
53
56
55
57
58
59
63
67
73
76
80-91
82
125
147
150
160
164
167
703-706

484,46,488
476,467

480,484,485,486,488
468,479,480

468,469,470,471
468
483
466
466,469
467
479
469,479
469
467
467
469
467

469
473
473
468

MARITIME CODE

71,72
71

- 672 -

487
487
487
358,359,360
360
360
646
646
467
467
475
483
475,487,489
488
488
646

12
14
18
19

19-21
20
21
24-30
25
26
28
29
30
32
33
34
38
40-48
44
49
50
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ORDERS

Page
120,123,142,145

123
178,187
118

PROCLAMATIONS

335
475,485
38

569
627,628
38

406,555
186
120
178
120

CHARTERS

Ethiopian Air ines Charter
Light & Pow r AuthoriLy

Charter
National Bank Charter

- 673 --

1/43
2/44
16/52
15/54

N0.

27162
29/63
30/63

Page

1S9,190
122
121

2/42
6/42
26/42
61/44
62/44
91/47
97/48
115/51
116/51
130A/53
131/52

149,55
165/60
166160
173/61
195/62
206/63
203/63
210/63
225/65
227/65

123
393,396
120
58

626
121,122
626

13, 32, 33
552
552






