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REPORTS

The following are nine cases decided by the Supreme Imperial and the High

Courts of Ethiopia. The Amharic judgment is official and always precedes the

English. It is important to note that in those cases heard before mixed benches

of both Ethiopian and foreign judges, two separate opinions are written, one in

Amharic and one in English. These opinions are not translations of one another,

but are independent judgements based upon common agreement among the judges

as to the principles and final outcome of each case.
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SUPREME IMPERIAL COURT

ALEMAYEHU HAILE v. KENDO MEKESHA

Civil Appeal No. 1065/54 E.C.

Contractual obligationrs-Bailment-Evidence-Testimony of witnesses-Arts. 2472, 2782
and 2800-02 Civ. C.

On appeal from an order of the High Court that the testimony of witnesses be admitted
in a suit brought by one alleging to have given a sum of money to the defendant for transmit-
tal to a third person.

Held: Order reversed and case remanded with -instructions.

1. Since Art. 2802 Civ. C. provides that bailment in distress may be proved by any
means, ordinary bailment must be proved in writing.

2. The testimony of witnesses may not be introduced to prove bailment of a sum of
money where the sum exceeds five hundred Ethiopian dollars.

Hedar 14, 1955 E-C. (November 23, 1963 G.C.); Justices: Vice Afenegus Ti-
babu Beyene, Ato Wolde Hanna Gebre Kidan, Ato Tekola Wolde Kidan: - We
have considered carefully the relevant provisions of the law and the undesirable
practical consequences of the High Court's decision.*

The Civil Code section on bailment in general. Articles 2779-2795, does not
explicity say how bailment should be proved. Article 2802, however, provides that
a bailment in distress shall not be subject to any special form and may be proved
by any means. According to Article 2800, Civil Code, a bailment in distress is crea-
ted where a person is compelled by urgent necessity to entrust to another the cus-
tody of chattels belonging to himself in order to preserve them from imminent dan-
ger. And Article 2801(l) provides that the person to whom the chattels are offered
cannot refuse to accept them without good cause.

* Fd. Note The facts giving rise to this dispute are indicated by the following summary
by the High Court (Civil Case No. 44153) of the parties' pleadings in this case:

In an application dated March 3, 1962, the plaintiff claimed that the bailment consisted
of a sum of E$13,140, which defendant took on February 12, 1961 from plaintiff to Ato Engida
Gebrehana, plaintiff's partner, who was in Jimma. It is further pleaded that the said amount
of money was entrusted to defendant as he was engaged in transporting goods, merchandise
and coffee for merchants. The plaintiff invoked Articles 2781-2783(1) and 2792-2802 of the
Civil Code and requested that he be paid the E$13,140 with bank interest

The defendant Ato Alemayehu Haile filed the following reply, dated March 6, 1961:

"At about 7 p.m. on February 12, 1961, I was about to start in a journey from Addis
Ababa to Jimma, driving a Lancia Zitawo Truck, plate number Eritrea 2324, when Ato Ken-
do Mekesha, a resident of Addis Ababa, came towards me and told me that he had put
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Thus, when a person's house is on fire or is about to be submerged by floods

or violently shaken by an earthquake, or when his life or property are in jeopardy

following an automobile accident or he is faced by some similar grave and unex-

pected danger to life or property, he may entrust his property to a neighbour's or

some other person's custody. The latter must accept the custody unless he has a

good reason to refuse it; later the bailment may be proved by any means. The law

so provides because circumstances similar to those enumerated above make it im-

possible to put anything in writing.

In the case under consideration, there is no urgent necessity (danger) and

Article 2802 does not apply. However, this provision goes to show that in the case

of an ordinary bailment, the bailment must be proved in writing. Had this not

been the case there would be no point in specifically providing that a bailment in

distress may be proved by any means.

In addition, Article 2782 provides that the rules relating to loans of money

shall apply to the transfer of a sum of money to a bailee. From this we can con-

elude that any gaps in the section on bailment are supplemented by the rules on
loans.

Article 2472, dealing with loans, provides as follows:-

(1) Where the sum lent exceeds five hundred Ethiopian dollars, the con-

tract of loan may only be proved in writing or by a confession made or
oath taken in court.

(2) The contract of loan may not be proved any other means.

(3) The provisions of this Article shall apply as regards the manner of

proving the repayment of any sum exceeding five hundred Ethiopian dol-

lars.

This Article, read in conjunction with Article 2802, rules out the possibility of in-

troducing the testimony of witnesses to prove the point in dispute.

If oral testimony were held admissible in a case of this nature, undesirable

consequences would follow. For example, a person of means could be held liable

for a specific sum if an unscrupulous person would bribe a third party to testify

that a chattel (as money) had been entrusted to the first party (the person of

means). In addition, it would disrupt the orderly life of the populace.

Because the order issued by the High Court, wherein it ordered the introduc-

tion of oral testimony, is contrary to the law and entails undesirable consequences,

that order is hereby reversed and remanded for further hearings not inconsistent

with this opinion. The respondent shall limit himself to the means of proof provid-

ed by Article 2472 and the Court shall give its decision after both parties present

their cases.

The parties shall bear their own costs.

something wrapped in cloth and paper in the car I was to drive. When I asked him to whom

I was to give it, he said he would phone to the person who would take the thing. He said

he had put the wrapped thing under the seat, but I saw or received nothing. I drove the whole

night and arrived at Jimma at 10 a.m I unloaded my cargo, loaded coffee on the truck and
returned to Addis. On February 14, 1961, while I was unloading coffee at the Coffee Board in
Addis the plantiff approched me and asked whether I had delivered to Ato Engida Gebrehana
the thing he had given me on February 12 or whether I had forgotten to deliver it and had re-

turned it. I said I had forgotten it and asked what it was. He said it was money wrapped in
paper and I answered that I did not remember.
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SUPREME IMPERIAL COURT

Div. 1 A

SERA MIKAEL BRICK FACTORY v THE ASSOCIATION OF DEMISSIE

ESHETE ET AL.

Civil Appeal No. 55/56 E. C.

Administrative law--Labour relations-Labour Relations Board jurisdiction-Arts. 2(k), 20Xi).
12(a) and 30(c), Dec. No. 49 of 1962-Proc. No. 210 of 1963.

On appeal from a decision of the Labour Relations Board ordering the appellant-em-
ployer to rehire one employee who had been dismissed and to pay compensation to certain
other dismissed employees.

Held: Affirmed.

Where the Labour Relations Board finds that one employee was dismissed because of his
membership in a labour union and that other employees who were dismissed axe entitled to com-
pensation from the employer, the dispute between the employer and his employees as to the
employees' dismissal is a "labour dispute" within the meaning of the provision giving the
Labour Relations Board jurisdiction over disputes.

Tekemt 18, 1956 E.C. (October 27, 1964 G.C.); Justices: Afenegus Kitaw
Yitateku, Dr. W. Buhagiar, Ato Tadesse Tekle Giorgis: - The present case invol-
ves a dispute between a labour union and management.

After a thorough study of both the decision of the Labour Relations Board,
which has been conferred with the jurisdiction to decide labour disputes by virtue
of Decree No. 49 of 1962*, and the statement of appeal filed by the appellant,
we hand down the following judgment.

Appellant's contention that the Labour Relations Board has no jurisdiction
to hear such cases is without merit and is hereby rejected. Decree No. 49 of 1962
clearly establishes the power of the Labour Relations Board to hear and decide
disputes arising between labour and management. That it was the President of
the workers' union, Ato Demisse Eshete, who first instituted an action in the
Labour Relations Board on August 14, 1962 is evident from the application sub-
mitted, which reads in part ".... At such a time when our welfare requires that
we form a union and live in harmony, his act was designed to disrupt our union
and throw us away like old things."

Article 2(a) of the above-mentioned Decree states that "award" shall mean
any decision of the Labour Relations Board in settlement of a labour dispute;

Decree No. 49 of 1962, Negarit Gazeta, Year 21 No. 8, subsequently was enacted by
Parliament with minor amendments and was redesignated Proc. No. 210 of 1963, Negasit
Gazeta, Year 23, No. 3.
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"labour conditions" is defined by Subsection (k) of the same Article as "the entire
field of relations between employers and employees relating to the conditions of
employment such as wages, any form of compensation, vacation and sick-leaves,
rest period, safety measures . . . etc."

This case was primarily instituted on behalf of the union by its President
who argued before the Board that defendant's act was designed to disrupt and
weaken the union. The same controversy is the subject matter of this appeal.

The employer dismissed 27 employees at one time. The President of the
union was also dismissed. The Board held that the President of the union was
dismissed because of his membership in a labour union and, in view of Art. 30(c)
of the Labour Relations Decree, which states that "no employer shall terminate
the employment of any person because of membership in the labour union," the
Board decided that his dismissal was illegal and ordered that he be reinstated. As
the position of the other dismissed employees was the same, the Board decided
that they should be compensated for the wrongful dismissal and that if the emplo-
yer should decide to hire new employees to fill their old positions, they should be
given priority.

We do not agree with the opinion that the Labour Relations Decree is not
concerned with individual cases, i.e., that whenever an employer singles out a
particular employee or several employees for dismissal, the union is not affected
in any way.

Assume that an employer has 200 employees. If such a practice were allowed,
it would be quite easy for him to weaken or even to destroy the union by dismiss-
ing all of them in two, three or four instances. Decree No. 49 of 1962, however,
is basically aimed at fostering the establishment and growth of labour unions and
the amicable solution of labour disputes either by conciliation or award under
the good offices of the Labour Relations Board. Since such a step is advan-
tageous not only to the economy of their country, but also to the employers and
the employees, we think it is in the best interest of all to safeguard the rights
given to the employers and employees as well as the power vested in the Board
by the Negarit Gazeta.

Labour disputes include labour conditions, and that labour conditions
include any form of compensation is clearly established under the above quoted
Article 2(k). The Board's action, in finding that the dismissed employees are
entitled to compensation and that the dismissal of the President of the union is
invalid because motivated by his membership in a union, is consistent with
Decree No. 49 of 1962. The employer's appeal is therefore rejected.

The President of the Board has informed this Court that the execution
authorities have failed to enforce the Board's decision. Disputes arising between
management and labour require a quick decision and an equally quick enforce-
ment. Regarding the enforcement of the decision of the Labour Relations Board,
Article 12(b) of Decree No. 49 states that "decisions and awards issued by the
Board shall be legally binding upon the persons to whom their terms apply and
shall be enforceable by the competent authorities."

For this reason, the judgment execution office shall, whenever the Board's
decision is sent to it for execution, follow the same procedure as it does when
required to execute a court judgment and execute the Board's decision by attach-
ing first the movable property and, failing that, the immovable property of the
judgment debtor.

- 14-
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This office is hereby ordered to execute the Labour Relations Board's

decision without further delay.

Any delay on the part of the appellant in the payment of compensation is

bound to have a serious effect on the employees. In case the employer refuses

to comply with the Board's decision and this Court's judgment or in case the

execution office encounters difficulties in enforcing this judgment additional

orders will issue upon request. Appellant is hereby ordered to pay ESM0 costs

to the respondents. Delivered October 29, 1963 in the presence of both parties.

Dr. W. Buhagiar, J.. dissenting: This is an appeal against a decision given

on August 29, 1963 by the Labour Relations Board, appointed under Article 4 of

the Labour Relations Decree, 1962 (Decree No. 49 of 1962 published in the Ne-

garit Gazeta No. 18 of the 21st Year). The appellant raised the plea of lack of

jurisdiction of the Labour Relations Board on the ground that the Board dealt

with a matter which was not a "labour dispute".

The matter came before the Board on the application of the President of

the respondent association and of 27 employees of the appellant. The allegation

was that the appellant had dismissed the respondents after long years of service.

It is not clear from the application of the respondents, dated Nehassie 8, 1955

E.C., whether the respondents association is a registered trade union or not. The

prayer in the application was that the manager of the factory be summoned to

appear before the Board and answer to the complaint according to the law ap-

plicable. The appellant in his reply stated that the employees had been dismissed

because during the rainy season there is slackening of work. It appears also that

the appellant has indicated that it was not his intention to re-employ the dismissed
employees.

The Labour Relations Board, in their decision, held that the appellant should

pay some of the dismissed employees three months' wages, others two months'

wages and others one month's wages. The Board also reserved the right of the

employees to their yearly rest period. As regards Ato Demissie Eshete, the Pre-

sident, who was alleged by the employer to have been dismissed because of in-

sulting behaviour towards the employer. the Board, after having heard witnesses,

found that the allegation was not proved and that he should return to his em-

ployment with full salary during the period of suspension.

Now, the Labour Relations Board has jurisdiction to deal with the matters

with which it has been empowered to deal by Article 12 of the Decree, that is

"labour disputes" and "unfair labour practices". These two phrases have the

meaning attributed to them by Article 2 of the Decree.

"'Labour dispute" is defined as follows:

(1) 'Labour dispute' shall mean any controversy concerning -

(i) the terms of tenure of Labewr conditions: or

(ii) the eligibility or authority of persons claining the right to re-

present either employers or employees in negotiating, arranging.

fixing, maintaining or modifying the terms of Labour conditions."

In this definition the important words are "labour comitions" to which

the Decree gives the following definition:

"labour conditions" shall mean the entire field of relations between emplo-

yers and employees relating to the conditions of employment such as wages.

- 15 -
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any form of compensation, vacation and sick leave, rest periods, safety
measures, compensation to victims of professional diseases and accidents,
social welfare conditions and the like."
It is abundantly clear from these definitions, which must be applied through-

out the Decree, that the Decree is not concerned with individual cases of an
employer or an employee but with the entire field of labour and the Labour
Relations Board can take cognizance of matters which amount to a labour dispute
in terms of the definition; thus the Labour Relations Board cannot take cogni-
zance of a dispute that may arise from the dismissal by the employer of a parti-
cular employee or more employees and assess the amount of salary due to the
employee or employees in lieu of notice and the amount of compensation due for
dismissal without good cause; these are matters which are governed by the Civil
Code and in respect of which the ordinary civil courts have jurisdiction. The
Decree does not oust the ordinary jurisdiction of the civil courts and in this con-
nection reference may be made to Article 33 of the Decree which provides:
"Nothing herein contained shall be deemed to prevent any employee from enforc-
ing the terms of his contract before the appropriate Courts or bodies so long as
such enforcement is not inconsistent with the terms of any collective agreement
or decision or award of the Board then in effect." The Decree does not restrict
the rights of an employer or of an employee under the ordinary civil law provid-
ed that the exercise of these rights do not amount to an unfair labour practice as
laid down in Chapter V of the Decree, and particularly as regards employers as
laid down in Article 30.

There is no trade dispute within the meaning of the Decree when an employer
dismisses one or more employees. There would be a trade dispute if an employer
tried to change the terms or tenure of labour conditions by saying for example
that as from November 10, 1963, employees will not be entitled to overtime, or
that no rest period will be granted; these are matters which affect the whole body
of employees. Nor is the nature of a dispute altered by the fact that the dispute
is brought before the Board, as in this-case, by the President of the union on his
own behalf and on behalf of other employees. Nor can the case of the President
of the respondent association, Ato Demisse Eshete, be said to amount to a
labour dispute in that there has been discrimination, because the allegation of the
appellant was that he dismissed the said Ato Demissie Eshete because of insult-
ing behaviour towards the employer; there was no allegation that the dismissal
was due to the fact that Ato Demissie Eshete was President of the Union or Asso-
ciation.

One further question may be considered and that is whether the dismissal by
an employer of a number of employees, as in the present case, is a trade dispute
when the dismissal of one employee would not, as stated above, be a trade dispute.
It is not proper in deciding one particular case to lay down a general principle to
cover all possible contingencies that may arise in other cases that may be brought
before the Court; in the particular case now before the Court it may, however,
be said that the number of employees dismissed does not by itself make a matter
a labour dispute when an individual dismissal does not amount to a labour dispute.
It has been suggested that the dismissal of a number of employees, as in the
present case, has the effect or the tendency to nullify the union of employees. In
the first place there is no allegation to this effect by the respondents and there is
no evidence whatsoever that the union has in any way been affected; nor has the
Labour Relations Board, in 'heir decision, hinted in any way that this has happen-
ed; the reason given by the appellant for dismissing the employees was retrench-
ment, that is the reduction of the number of employees during the season when
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work was not sufficient to keep all the employees occupied. There is no evidence

whatsoever and no allegation has been made that the employer tried to influence

the formation of a labour union or to interfere in any labour activities, which action

would amount to a forbidden practice under Article 30 of the Decree; therefore,

it would be wrong for the Court to take into consideration matters about which

there is no evidence or even allegations.

For the above reasons I would hold that there is no labour dispute (within

the meaning of the Decree) in the claim brought forward by the respondents

before the Board and that the Board had no jurisdiction, under Article 12 of the

Decree, to entertain and decide on the matter.
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SUPREME IMPERIAL COURT

Div. 4

TEKLE MIKAEL ABDI v. ESTATE OF BELAYNESH AZBTE

Civil Appeal No. 1284/54 E.C.

Saccessions-Wills--Administration--Art. 973 Civ. C.

Family law-Common properly-"Gurbon" marriage.

Property--Ownership-Possession-

Civil procedure--Chilot-

On appeal (recommended by the Fird Mirmera) from a judgment of the High Court
affirming decisions by the Chercher Awradja Court and the Hararghe Tekle Ghizat Court,
all confirming the plaintiff's right of ownership and possession in execution of her deceased
husband's will, as against the defendant's claim that the will was invalid.

Held: Judgment affirmed.

1. An action to contest a will must, according to Art 973, Civ. C., b brought by the
person who contests the validity of the will.

2. A relative of the deceased contesting the validity of the will is not thereby entitled
to take possession of the inheritance.

3. The surviving spouse, as the owner of her share in the common marital property
and as the administrator of her deceased husband's share, does not have to institute court
proceedings to recover the property from a person who has taken its possession without a valid
title.

Hedar 8, 1957 E.C. (November 17, 1964, G.C.); Justices: Vice Afenegus
Hagos Tewolde Medhin, Ato Mengesha Wolde Amanuel, Kegn Geta Gebre
Hanna Kitaw: - In view of the evidence and statement of claim submitted to
us by the parties to this litigation and the oral presentation argued before us, and
having understood the merits of this case in detail, and in view of Articles 286(2).

973 and 996, we have rendered the following judgment.

As evidenced by the file, this dispute concerns the common property of Ato
Abdi Gobena and his wife Woz. Belaynesh Azbte. They had lived in the bonds
of "Gurbon" marriage for 62 years when Ato Abdi made his will in unequivo-
cal and indisputable terms on December 2, 1959 in the presence of his father
confessor and elders. In it he defined the extent of his wife's share, gave detailed
instructions regarding the distribution of his share in their common property and
passed away on January 22, 1960. The present appellant, Woz. Belaynesh's step-
son, moved into the house on the pretext of mourning his father's death. Taking
advantage of her advanced age and generally weak state, he lost no time in making
arrangements to transfer to himself the land and house that were his stepmother's
share of the common property- In due course she became aware of his scheme, she
instituted probate and administration hearings (Probate and Administration File
59/54) and requested that the Chercher Awradja Court execute the will and declare
her the owner of the land and house that went to her under the will.
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The file further shows that the Chercher Awradja Court published a notice in
the newspapers and advised anyone who contested Woz. Belaynesh's claim to ap-
pear in Court on a certain date. The present appellant, Ato Tekle Mikael Abdi,
presented himself in response to this notice.

To the Court's demand that he state the grounds of his contest, he submitted
a written statement wherein he alleged that the will was not valid and stated his
willingness to support the applicant, his stepmother, if she would drop her claim.

The Chercher Awradja Court gave its decision on December 18, 1962, the
last portion of which is as follows:
"Ato Abdi Gobena's father confessor, Memre Asfaw Wolde Giorgis. wrote down
the deceased's will on December 2, 1959 and submitted it to the Court. It covered
two pages, contained 18 consecutively numbered items, was neither deleted nor
erased, and bore the deceased's seal and signature as well as the signature of five
responsible citizens, clergymen, and dignitaries. The original copy was examined
by the Court and was attached to this file after all the judges signed at the botton
of each page. Memre Asfaw and Ato Tekle Mikael were each given a copy that
bore the judges' signatures and the Court's seal.

"During the course of the trial, Ato Tekle MikaeI admitted that Woz. Belay-
nesh owned the house when he told the court that all he contested was the validity
of the will; otherwise he did not object to the applicant's living in the house, be-
cause in the first place nobody told her to move out.

"The will states in no uncertain terms that Woz. Belaynesh and the deceased
had been married for 62 years and that they owned the property jointly. It fur-
ther shows conclusively that Ato Abdi did not infringe on Woz. Belaynesh's
rights, but identified his- share and distributed it among his descendants and rela-
tives by designating every plot by its size and boundaries. Moreover, it has been
established that ever since her husband's death, the applicant lived in her house
and nobody contested her ownership of the land and house. Consequently if Ato
Tekle Mikael maintains that the will is not valid and the lady should be evicted,
he should institute proceedings to that effect, and nobody can seize her property
unlawfully and tell her to institute proceedings if she wanted to recover the pro-
perty she had acquired over the 62 years.

"Let a copy of this decision aid Ato Abdi's will be sent to the execution of-
ficer so that he may execute the will. The order of stay of execution is hereby
cancelled."

Thereupon, the present appellant, Ato Telde Mikael, appealed from the above
decision to the Hararghe Tekle Ghizat Court. He instituted Civil Appeal No.
139/55, but the court affirmed the Awradja Court's decision and dismissed the
appeal. Then he requested the Fird Mirmera to review the decisions of both courts.

The Fird Mirmera judges were misled by the statement of facts submitted to
them by the appellant and recommended to the Emperor's Chilot that the case be
reviewed by the High Court. Their request was granted and the High Court was
told to proceed on the following lines: (Only the conclusion of their opinion is
reproduced here.)

"In light of the fact that two courts agreed on the disposition of the case, we
studied the cause of the dispute and the respective decisions of both courts, where-
from it appeared that the first application was a file of Probate and Administration.
The Awradja Court then issued an order of stay of execution regarding the pro-
perty mentioned in the first applicant's administration file, and after evaluating

- 26 -



I'aEKLE IKAEL ABDI V. SSTATE OF DELAYNESH pi.sfE

the evidence introduced by both parties it ordered that the property in possession
of the present applicant be transferred to Woz. Belaynesh. We do not agree with
that order because a probate file merely serves as an application for the establish-
ment of the ownership right and also as an application for the certificate of heir
and the person who opens such a file does not yet own the property. Therefore,
he cannot dispossess the person who possesses it already, but must institute new
proceedings if anybody contests his claim. Therefore, we request Your Majesty
to order the High Court to review the case, since the two previous decisions were
arrived at in violation of the Civil Code."

Pursuant to the recommendations of the Fird Mirmera, Civil Appeal No.
37/56 was duly instituted in the High Court. In its decision given on April 14, 1965,
the High Court dealt at length with the initiation and progress of the case, explain-
ed that it had conducted the investigation it deemed necessary, and that it disa-
greed with the finding and opinion of the Fird Mirmera, affirmed the decision of
the Chercher Awradja and Hararghe Tekle Ghizat Courts, ordered the appellant
to pay court costs and dismissed the case. Thus the case has been heard by three
different courts which have given identical decisions.

Once again Ato Tekle Mikael Abi applied to the Fird Mirmera, which in
turn recommended that the case be heard by the Supreme Imperial Court, and
"Division 4" was designated to hear it as Civil Appeal No. 1284/56. The follow-
ing is the opinion of the Fird Mirmera judges who recommended that the case
be heard by the Supreme Imperial Court.

"This case has come to us on a previous occasion and upon our finding that
there had bee a miscarriage of justice, we recommended that it be tried anew by
the High Court and it was duly transferred there. However, the High Court failed
to consider the reasons upon which we based our recommendation, hurried over
the matter, and found against the appellant, whom we had supported in our opin-
ion. Therefore, we request that Your Majesty submit a copy of this Committee's
finding of facts and opinion to the Imperial Chilot and to the Supreme Impe-
rial Court for further investigation and review."

The Supreme Imperial Court, in arriving at the following decision has exam-
ined:-

1) The copy of the decision arrived at by the Chercher Awradja Court in Admin-
istration File No. 59/54.

2) The copy of the affirming decision given by the Hararghe Telde Ghizat Court
in Civil Appeal No. 139/55.

3) The copy of Civil Appeal No. 37'/56, wherein the High Court considered the
Fird Mirmera's opinion, and affirmed the earlier two decisions.

4) The investigation conducted by the Fird Mirmera judges into the decisions of

the three courts.

Moreover, the Court has studied the briefs submitted by both parties.

It has been established that this case was initiated in the Chercher Awradja
Court by Administration File No. 59/54. The necessary notice was published in
the newspapers in accordance with the rules for the administration of courts
wherein anybody who contested the will was advised to appear in Court. The
only person to do so was the appellant and as the will was found valid and legal,
the Court confirmed the will on December 18, 1962 and ordered Ato Abdi's suc-
cessors to take over the property. Furthermore, the Court registered the present
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appellant's objection and informed him that he could institute proceedings in the
competent court to invalidate the will or to enforce any other right he might have
had.

Apart from asserting that the will was invalid, the present appellant did not
point out to the Chercher Awradja Court any legal basis on which the will could
be invalidated. In light of the fact that the will was perfectly valid and legal, the
Court could not but confirm its validity, order Ato Abdi's successors to take over
their respective shares and dismiss the case. Both the Hararghe Tekle Ghizat
Court and the High Court entertained the appeals, found absolutely nothing to
investigate further or review and affirmed its decision.

The Supreme Impe-ial Court finds it strange that the Fird Mirmera judges
should have repeatedly expressed the opinion that Woz. Belaynesh should hand
over all the property she acquired over the 62 years she lived in the bonds of Gur-
bon" marriage with her late husband to her stepson, the present appellant, and
could recover it only if she instituted procedings against him and won. As a ge-
neral proposition, a suit to contest a will must, according to Article 973 of the
Civil Code, be brought by the person who contests it and requests its invalidation.
We would have appreciated it if they could have referred us to the relevant law in
the Civil Code which provides that the person whose title to certain property has
been confirmed by the Court must hand over the property to the party who con-
tests the will and institute proceedings to recover it. However, we have skipped that
proposition because it appears to have no connection with the Civil Code.

The Supreme Imperial Court has not accepted the appellant's argument that
since he was in possession of the deceased's land and house, he could not be evic-
ted unless he lost in court, because its investigation disclosed that the said land
and house were owned jointly by the late Ato Abdi and his wife, Woz. Belaynesh.
Moreover, the Court is satisfied that the deceased's share of the common property
was in the possession and under the administration of Woz. Belaynesh, awaiting
distribution among his successors and finds the appellant's attempt, subsequent to
his moving into the house, to establish possession by merely claiming to be in pos-
session of the property and to cheat the other successors of their share, a systema-
tic violation of the law and a mockery of justice. What is more, in answering ques-
tions put to him by the Chercher Awradja Court, he said that Woz. Belaynesh
continued to live in the house after his father's death, that he supported her, and
that he did not object to her coming back to live there, because to start with no-
body told her to move out. In light of this admission that she owns the house, we
fail to see how he can validly argue that he will not move out of the house unless
he is sued and loses in court.

The only way he can get his alleged right enforced is by contesting the will,
instituting proceedings pursuant to Article 937 and getting it invalidated. The three
courts that affirmed the first decision have preserved his right to do so, as does
this court.

This Court finds that the argument he put forward in Civil Appeal No.
1284/56 does not have any legal basis and that it conflicts with the rules for the
administration of courts. As such it affirms the decisions given by the three courts

ranging from the Awradja to the High Court and dismisses his appeal.

The order of stay of execution of the High Court decision is hereby cancelled.
The appellant shall pay the respondents E$100 damages. Let a copy of this deci-
sion be sent to the High Court to inform it that its decision has been affirmed.

Given by the Supreme Imperial Court on November 17, 1964.
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SUPREME IMPERIAL COURT

Div. 1 A

YESURBVARA JESOPIE v. GASHAW BEZZA ZERFU

Civil Appeal No. 1554/57 E.C.

Contractual obligations-Employment contract-Right to compensation for dismissal-
Arts. 2573 and 2574 Cir. C.-Art. 9, Leg. Not. No. 302 of 1964-Arts. 3(i) and 37, Proc.
No. 210 of 1963.

On appeal from a Labour Relations Board decision directing the appellant-employer to
pay compensation to an employee whom the Board found to have been dismissed without
adequate cause after less than one year's employment with the appellant.

Held: Affirmed.

1. An employee dismissed without adequate cause is entitled to compensation even
though he has worked for the employer for less than one year.

2. The purpose of Leg. Not. No. 302 of 1964 is to give employees greater rights than
they had previously enjoyed, and it would be inconsistent with its purpose to interpret Art.
9 thereof as restricting the right to compensation previously given by the Civil Code, Arts.
2573 and 2574, to employees dismissed without adequate cause.

Hamle 23, 1957 E.C. (July 30, 1965 G.C.); Justices:- Afenegus Kitaw Yitateku,
Balambaras Tessema Wondameneh, Ato Tadesse Tekle Giorgis: -The Labour
Relations Board, in accordance with Article 2 of Leg. Not. No. 302 of 1964
(dealing with employer-employee relations), decided that an employer who dismis-
ses an employee from his job must pay compensation even if the employee worked
for the employer for less than one year.

The employer has appealed to this Court on the ground that the Board's
decision that an employee who has worked for less than a year is entitled to com-
pensation is inconsistent with Article 9 of Leg. Not. No. 302 of 1964, since that
Article provides for the payment of compensation by an employer to an employee
dismissed by him if the employee has worked for him for one year or more.

Art. 9 of Leg. Not. No. 302 of 1964 states that, where an employer, without
good cause, dismisses an employee who has worked for more than a year, the
employee is entitled to compensation equal to thirty times the average daily wage
received by or due to him during the six immediately preceding periods of pay-
ment during which he has been in the service of his present employer.

It cannot be said that Article 9 of this Legal Notice, which amends Articles
2573 and 2574 of the Civil Code, has the implication of denying compensation to
an employee who has worked for less than a year. Taking Article 9 of this Legal
Notice to mean that an employee who has not worked for a year is not entitled to
compensation would lead to the interpretation that an employee is paid compen-
sation after reckoning the exact period of time during which he worked for the
employer. But such an interpretation would be unfounded since, according to
Articles 2573 and 2574 of the Civil Code, compensation is due to an employee if
the employer dismisses him from his job without adequate cause: he is not paid
compensation on the basis of the length of time that he has worked.
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As expressly stated in Article 2574 of the Civil Code, the reason for reckon-
ing the length of time the employee has worked is to determine the amount of
compensation; it is not to make the shortness of the period of service a ground
for denying compensation to an employee dismissed from his job without adequate
cause.

The purpose behind amending Articles 2573 and 2574 of the Civil Code by
Article 9 of the Legal Notice mentioned above is to grant to employees a greater
right than is granted by the Civil Code.

Articles 3(i) and 37 of Proc. No. 210 of 1963, dealing with employer-employee
relations, grants power to the Ministry of National Community Development to
issue regulations which alter the Civil Code by increasing employees' rights. It is
clear that the purpose behind the regulation embodied in Article 9 of Leg. Not. No.
302 is to alter the provisions of Articles 2573 and 2574 by providing for greater
employees' rights.

Interpreting the words of Article 9 to mean that the length of time of service
is essential when demanding compensation, creates a condition not embodied in
Articles 2573 and 2574. Besides, it leads to the inference that Article 9 restricts
the rights granted to employees under the Civil Code.

Taking Article 9 of the Legal Notice mentioned above to mean that an em-
ployee is not entitled to compensation if he has not worked for one year for the
employer is a more restrictive interpretation of the rights of employees than is
laid down in the Civil Code. Moreover, it is contrary to the purpose of the entire
Legal Notice and particularly to that of Article 9. Therefore, whether on the basis
of the Civil Code or of the Legal Notice, one year's service is not a prerequisite
for compensation.

It is, of course, only when an employer dismisses an employee without ade-
quate cause that there is a right to compensation, but this right exists irrespective
of the duration of service. Since the Legal Notice grants more compensation to
employees than the Civil Code, the only difference between Articles 2573 and
2574 on the one hand and the Legal Notice on the other is that the latter increases
the rights of employees.

For all these reasons, the decision of the Labour Relations Board rendered
by interpreting Article 9 of the Legal Notice is in harmony with the law. There-
fore, the appeal is dismissed. A copy of this judgment shall be sent to the Labour
Relations Board.
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HIGH COURT

Addis Ababa, Cor. Div. No. 1

AYALEW MELES v. MUNICIPALITY OF ADDIS ABABA

Civil Case No. 27/51 E.C.

Constitutional law-Judicial review of municipal orders-Administrative action-Art. 5,
Proc. No. 91 of 1947.

Administrative law-Exercise of power by non-authorized individual.

In an action by plaintiff to review and declare void municipal order directing demolition
of plaintiff's house.

Held: Order declared invalid and set aside.

I- Orders of a municipality are subject to the review and control of the courts.

2- Pursuant to Article 5 of Proc. No. 91 of 1947, the Director of a municipality may
order the demolition of any building erected in contravention of Article 4 of Proc. No 91 of
1947. But the order must be issued solely to the owner of the building and not to anyone elie.

3. Legislative power specifically delegated to the Director of a municipality may be
exercised by him alone and not by anyone else, whether acting in his behalf or not,

Tahsas 13, 1951 E.C. (December 22, 1958 G.C.); Justices:- Dr. W. Buhagiar.
Ato Kassa Beyene, Ato Makonnen Getahun: - In this case the plaintiff is the
owner of a house in Afework Dejazmach Street, Addis Ababa, and an order was

issued by the defendant for the demolition of such house; the plaintiff alleges that
this house is not a new one as it was constructed a long time ago but that certain
repairs were being carried out. The plaintiff alleges that the order is illegal and
prays that the Court declare that the order given by or on behalf of the defendant
to the Arada District Court and to the Police Station No. 2 to demolish the house
is of no effect.

Ato Fessaha appeared as advocate for the defendant; Ato Assefa Dula who
is Inspector General of the Municipality of Addis Ababa was allowed by the
Court to make an oral submission on behalf of the defendant.

The defendant relies on the provisions of Articles 4 and 5 of the Public
Health Proclamation (Proc. No. 26 of 1942) which are now incorporated in the
Public Health Proclamation of 1947 (Proc. No. 91 of 1947). These articles briefly

provide that no person is to erect any building without the permission in writing
of the Medical Officer of Health and of the Director of the Municipality and that

if any building is erected without such permission the Director of the Municipa-
lity may order its demolition. On behalf of the defendant, it was submitted that

Article 5 of the Proclamation gives a clear power to the Municipality to order any

building to be demolished and that any such order, when made, is not subject to

the scrutiny of the Courts. On request of the Court, the defendant produced a copy

of the order concerning the demolition of the house in question (Exh. D/2).

This document consists of a letter issued by the Municipality of Addis Ababa
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addressed to Arada Woreda Office, Addis Ababa, in which, after reference to
other correspondence on the subject, it is stated:

"This matter was studied by His Excellency the Mayor Zawde Gabreselassie
who has now instructed me to order the demolition of any structure put up with-

out authorization on the said place. Therefore you are ordered to demolish any

new house constructed without prior authorization forthwith and as regards the

land in question between the two litigants the matter concerns the Court."

This document is signed "'Assefa Dula, Inspector General."

On behalf of the plaintiff, it was admitted that this order was not served on
the defendant; Ato Assefa Dula, however, stated that there had been conversation
on the subject between him and the plaintiff.

This case raises the question of the proper interpretation of Article 5 of the

Proclamation and to what extent, if any, is any order made under that article is
subject to be challenged in a court of law. Article 5 reads as follows:

"If any building is erected in contravention of Article 4 of this Proclamation,
the Director of the Municipality may make an order of demolition. No compen-
sation shall be payable in the case of any such order being made."

There is no question that this Article gives the Director of the Municipality

the power to make an order of demolition of any house erected in contravention
of Article 4. In exercising such power, it seems that the practice has been for an

officer of the Municipality to issue an order to a district authority to demolish
any building which, in the opinion of the Municipality, had been erected in con-
travention of Article 4 of the Proclamation without, as in the present case.
notifying the owner of the building of such order. This practice is in our

opinion, against the provisions of Article 5 of the Proclamation and there-

fore illegal. It is clear from the wording of Article 5 that the power given to the
Director of the Municipality is not "to demolish" a building but "to order" that a

building be demolished. This in our opinion, means and can only mean that the

Director of the Municipality has the power to order the owner of a building to

demolish the building which has been erected in contravention of Article 4 of the
Proclamation. The owner may or may not comply with the order; if he complies
with the order that is the end of the matter. But he may not comply with the order

because he may be in possession of the permission required under Article 4 of the
Proclamation. If he is in possession of such a permission then he is perfectly en-

tidled to challenge the validity of the order in court either in civil proceedings insti-

tuted by him for a declaration of the nullity of the order or, if criminal proceedings
have been instituted against him for a contravention under the Proclamation, in

those proceedings. To say, as was stated on behalf of the defendant that the orders

of the Municipality are not subject to the control of the courts is against the
principles of the Constitution. There can, of course, be instances where Depart-
ments of the Public Administration or public officers are given powers which are

not subject to be challenged in a court of law; but where it is desired to give such

powers the legislature must be abundantly clear; in default of any specific pro-
visions to this effect, the powers exercised by any Department of the Public Admin-
istration or by any public officer are subject to the control of the Courts as any
act of a private citizen.

On the above grounds alone, therefore, the defence of the Municipality is

untenable. But there is another point which should be mentioned. Article 5 of the

Proclamation gives the power to make the order of demolition of a building to the

Director of the Municipality and to no other officer or person; that being so, the
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powers under that Article can be validly exercised only by the Director of the

Municipality. In the present case, the alleged order (Exh. 1)/2) was signed by the

Inspector General of the Municipality. Ato Assefa Dula submitted to this Court

that the Inspector General is an officer of the Municipality on the same level and

of the same grade as the Director of the Municipality; that may be so, but the fact

remains that Article 5 of the Proclamation does not give any power to any officer

of equal standing with the Director but exclusively to the Director of the Muni-

cipality; those powers cannot, therefore, be exercised by anybody else. The plain-

tiff's claim must succeed and the alleged order for the demolition of the building
in question is hereby declared illegal and of no effect.

It should be added that in view of the facts in this case it was not necessary

for this Court to enter into the question as to whether the house in question is an

old building or a new building or a building which has been erected in contra-

vention of Article 4 of the Proclamation. In this judgment the Court has limited

itself to the question whether the order on which the defendant relies, that is Exh.

D/2, is valid or not under Article 5 of the Proclamation; and therefore if the Mu-

nicipality has good grounds for holding that the house in question is one which

contravenes the provisions of Article 4 of the Proclamation, this judgment does not
preclude the Municipality from taking any action according to law.

The Director General of the Municipality, for the defendant, shall pay the
court fees to the plaintiff according to receipts and ES50 costs.
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HIGH COURT
Addis Ababa, Com. Div. No. 2

YISHAMOUSH GIRMAY v. KASSA RETTA

Civil Case No. 239/53 E.C.

Classification of juridicial acts-Contents of act.

Civil Code-Transitory provision-Legal situation created prior to Code-Art 3348

Civ. C.

Customary law.

Successions-Form of will-Revocation-Art. 859 Civ. C.-Pact on future succession-

Arts. 1114, 1115 and 1116 Civ. C.

Donation--Revocation.

Adoption-Revocation.

In an application for invalidation of a document entitled "life-time testamentary will"

made under customary law and registered with the Central District Court, the plaintiff asked

for restitution of the property donated by her to the defendant. Defendant objected on the

ground that the document was an irrevocable adoption and donation inter vivos.

Held: Application dismissed.*

1. Both under the Civil Code and under previous law in force, a will can be revoked

and amended by the testator unilaterally and without court action.

2. If the contents of an instrument leave no doubt that its object is an adoption and

a donation inter vivos, the fact that the instrument is designed as a "will" has no legal effect.

3. Where an adoption and donation created a valid legal situation under customary

law, the Civil Code is not applicable, except as to the future relations between the adopter

and the adopted.

4. A valid adoption and donation cannot be revoked unless sufficient reasons for

invalidation are stated and proved.

5. An advocate cannot preserve his rights against his client by mere opposition to the

client's claim in court.

Hamle 5, 1953 E.C. (July 12, 1961 G.C.); Judges: Dr. W. Buhagiar. Ato

Yuhar Tekle Mikael, Ato Makonnen Getahun. - In this case the plaintiff is ask-

ing for the cancellation of the "life-time testamentary will" made by the plaintiff

on February 13, 1959. It should be stated at the outset that notwithstanding the

long statement of claim of the plaintiff and other pleadings submitted to the Court

it is not specifically stated on what ground it is requested that this document

should be annulled; such pleadings contain too many irrelevant matters and also

many allegations and insinuations which are completely outside the scope of the

present case, and if they are indirectly relevant the plaintiff never attempted to

prove them. From the pleadings of the plaintiff it may be gathered that the reason

for the cancellation of the said document is mistake, fraud, undue influence, and

lack of consideration on the part of the defendant for the donation or bequest in his
favour.

* Affirmed on appeal (Supreme Imperial Court, Civil Appeal No. 118/54).
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The first matter to be considered is, however, the nature of the document inquestion. This document was signed by the plaintiff in the presence of witnesses
on February 13, 1959; she was assisted in the drawing up of the document by herrelative Ato Ambaye Aberra; there were five witnesses present at the time of the
signature; later the document was registered at the Central District Court of Justice
on February 20, 1959 under Proc. No. 56 of 1951.

Briefly the contents of this document are as follows:
(a) a preamble that no person in the world knows of his hour of death and

that as when there is no will difficulties may arise amongst relatives after
death, the plaintiff decides to draw up a will;

(b) a declaration that the plaintiff had not been blessed by issue from her
marriage and therefore she adopts the defendant as her son whom she
has separated from his mother;

(c) a declaration that the defendant had always been obedient to the plaintiff
and that he loved her as his mother and supported her and for these
reasons she gives all property, movable and immovable in and outside
town to the defendant to the exclusion of all other relatives;

(d) a clause entrusting the administration with power to dispose of all proper-
ty during the plaintiff's lifetime and after her death to the defendant;

(e) a clause stating that the plaintiff in drawing up this document is of sound
mind, etc.

Now the defence of the defendant is that this document, although called a
will, is in fact a document with two purposes, that it is (a) a document by virtue ofwhich the plaintiff adopted the defendant as her son and (b) a donation to have
effect during the lifetime of the plaintiff of all properties of the plaintiff to the
defendant.

There can be no question that if the document in question is a will it can have
effect only after the death of the plaintiff (the testator) and if the document is awill then the plaintiff (testator) has the right until her last breath of life to revoke
or amend such will and make a new will. This is a well-acknowledged principle
not only under the new Civil Code but also under previous law in force. If theplaintiff considers this document to be a will, then it is difficult to see why she
should come to court with a claim against the defendant for the cancellation of this
document.

Both parties in this case have made references to various articles of the newCivil Code, but by virtue of Article 3348 of that Code, situations created prior to
the coming into force of the Code (September 11, 1960) shall remain valid; thefirst question to be considered, therefore, is what legal situations were created by
the said document. Now it seems clear to this Court that although the document
may have been called a will it contained provisions which were intended to have
effect immediately and not after the death of the plaintiff; thus if one looks at the
declaration made at the end by the witnesses to the document, it shows that the
defendant had accepted that document; there is no reason why the defendant
should accept that document if it was to be a will; a person who is a beneficiary
under a will does not accept the dispositions in his favour. Furthermore under
clause 3 of the document the defendant is entrusted with the right to administer
and to dispose of any or all the property not only after the death of the plaintiff
but also during her lifetime. Similarly, in clause I of the document, the plaintiff,
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.states that she has adopted the defendant as her natural son; this is something
which can be done only during the lifetime of the adopter and not after the death.

It is also to be pointed out that under customary law in force before the coming

into force of the new Civil Code the form of a will which was to have effect during

the lifetime of the testator was quite common, especially in cases like the present

where the donee has been supporting the donor and binds himself to continue sup-

porting the donor. Under these circumstances, therefore, this Court holds that the

document in question is an outright donation of all properties to the defendant

to have effect as from the day on which the document was drawn. This was valid

under customary law in force before September 11, 1960 and thereby a complete

legal situation was created which is valid with all its consequences. As regards the

adoption of the defendant by the plaintiff as her son, again this was possible under

customary law and a complete legal situation was created before the coming into

force of the Code and the new Code does not have any application, except that

in the future all relations between the plaintiff, as adopter, and the defendant, as

adopted, shall be governed by the provisions of the new Civil Code.

As regards the reasons for cancelling this document, no mistake, or fraud or

undue influence or anything else has been proved which entitles the Court to

cancel the document. The plaintiff was assisted by her relative Ato Ambaye Aber-

ra and the whole thing was done with the help of elders. Nor is it possible to prove

by witnesses anything that is contained in that document.

It may also be added that by an application dated May 31, 1961

the advocate for the plaintiff, Fit. Ambaye Madera, made an opposition stating

(as he had already stated in the statement of claim) that he has certain rights

against the plaintiff and asked that his rights be preserved. Apart from other con-

siderations, the Court does not see how such rights can be preserved' without the

said advocate Fit. Ambaye Madera opening a file against the plaintiff and such

opposition can only be dismissed.

For the above reasons the plaintiff's claim is dismissed.

The defendant has also lodged a counterclaim asking that the plaintiff give

him possession of all properties the subject of the donation reserving the right of

the plaintiff to have from him maintenance if she so requires.

Ato Makonnen Getahun, J., dissenting: In her statement of claim submit-

ted to this Court on February 7, 1961 and subsequently on May 31, 1961, the plain-

tiff, Woz. Yishamoush Girmay has elaborated at length upon her causes of action.

Though it is not worthwhile to reproduce all the points raised therein, her

principal request must be elaborated upon. She asked that the Court order the

cancellation of the "life-time testamentary will" made by her on February 13, 1959.

The defendant in turn argued strongly that the document, though designated

a will, is in fact a document which served as concrete proof that special rights

were bestowed upon him by virtue of such instrument and hence should not be

revoked.

Explaining what motivated her to make the will, the plaintiff said "cognizant

of the disputes that arise among relatives in their desire to succeed to a deceased

relative's estate, I drew up this will to ward off any such disputes among my

relatives and 'to have it registered so that it can serve as evidence when found

necessary." Of the several provisions in the will, the second one states that the

plaintiff brought up the defendant and loves him more dearly than his own mother

and provides that she bequeathed all her wealth to him. And provision No. 3 pro-
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vides that the will would hold good not only after her death but during her lifetime
as well, and it authorizes the defendant to administer all her property. A few lines
lower, it is stated that she has entered into this obligation in the presence of her
close relative Ato Ambaye Aberra and that under no circumstances will she mo-
dify or revoke the will.

The above being the essentials of the will or of the obligations assumed by
the plaintiff, it is up to the Court to determine whether the provisions in the will
constitute a will or donation. I, for one, find that what the plaintiff stipulated falls
squarely within the requirements of a will. I base my finding chiefly on the pre-
amble of the document introduced in evidence, which runs "cognizant of the di-
sputes that arise among relatives in their desire to succeed to a deceased relative's
estate, I drew up this will to ward off any such disputes among my relatives and to
have it registered so that it can serve as evidence when found necessary."

All the plaintiff's will authorized the defendant to do was to administer her
property on her behalf and not to alienate or exchange it on his own will. This goes
to show that there was a power of guardianship or administration but not of owner-
ship.

Donation is a contract whereby the owner undertakes or binds himself to
transfer a part of or the whole of his wealth to the donee. Aside from telling the
defendant that she named him her heir, the plaintiff made no mention of anything
she donated to him.

The will was drawn up in the presence of five witnesses who attested it and
it was registered with the Central District Court on February 20, 1959. The plain-
tiff was shown to be the testator and the defendant, the heir, which proves that it
was a will and not a donation or an assignment of rights. At this point I would
like to point out that a will and donation are two distinct things. Whereas any-
thing bequeathed by a will is transferable only after the testator's death, a dona-
tion entails the obligation to transfer the right while the donor is still alive.

Whereas the alleged donation was made two years ago on February 13, 1959,
the purported donee has not introduced any evidence to show that he exercised his
right or had the property (land) registered in his name. This means that everything
is still in the hands of the plaintiff.

For all the above reasons there is no right acquired by the defendant under
the repealed law and the case should be disposed of under the Civil Code.

Under the will or legacy made by the plaintiff on February 13, 1959, the
defendant could avail himself of the will or legacy only after the testator's death.

Since Art. 859(2) provides that a testator may revoke or modify his will at
anytime, any stipulation to the contrary notwithstanding, the plaintiff may revoke,
modify or draw another will despite the stipulation she made to the effect that
she would not do so.

Moreover, I find the obligation undertaken by the plaintiff whereby she be-
queathed or bound herself to bequeath her estate to the defendant contrary to
Civil Code Articles 1114, 1115, and 1116. Considering that under these Articles no
person may bind himself by contract to leave his succession or to bequeath a legacy
to a person contracting with him or to a third person, I say that the plaintiff is
entitled to revoke, modify or cancel at any time the will or legacy she made on
February 13, 1959.
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HIGH COURT
Addis Ababa, Com. Div. No. 2

SHALOM SHALOMAY v. THE INLAND REVENUE DEPARTMENT

Civil Case No. 197/54 E.C.

Taxation-Income tax-Deductions-Losses--Year of deduction-Art. 20, Leg. Not. No.
258 of 1962.

Taxation-Income tax-Schedules.

Taxtion-Income tax-Deductions--Depreciation-Art. 16(c), Leg. Not. No. 258 of 1962.

Taxation-Income tax-Deductions-Employees' salaries-A rt. 17(bXi), Leg. Not. No. 258
of 1962.

Taxation-ncomne tax-Determination of tax by estimation-Art. 40, Proc. No. 173 of
1961

Commercial law-Books of account-Inventory valuation-Art. 84(2) Com. C.

On appeal from a Tax Appeal Commission decision upholding the Inland Revenue

Department's assessment of the appellant tax-payer's income tax liability for 1952.

Held: Affirmed in part, reversed in part, and remanded in part for further proceedings.

1. A business loss is deductible in the year in which it is incurred, and only in that year.

2. Where a taxpayer owns both a business which produces income taxable under Schedule
C and the premises used for the business, he may deduct from his Schedule C income
a reasonable allowance for the rental value of the premises, with the result that this
amount will be taxable under Schedule B rather than Schedule C; if he does so, he may
not also deduct from his Schedule C income for depreciation and repairs on the premises.

3. Salaries paid to a Schedule C taxpayer's children are taxable income to the children,
even though the Schedule C taxpayer may not deduct their salaries as business expenses
for purposes of determining his own income tax liability.

4. The tax authority may not arbitrarily disregard a taxpayer's books of account in determin-
ing his income tax liability.

5. Whether it was arbitrary for the tax authority to reject a taxpayer's books of account in
determining his income tax liability is a question of fact.

6. Where there is no evidence before the court relating to whether it was arbitrary for the
tax authority to reject a taxpayer's books of account in determining his income tax liabi-
lity, the court cannot hold that the Tax Appeal Commission erred as a matter of law in
upholding the tax authority's determination in this respect.

7. Com. C., Art. 84(2) requires that inventories be valued on the basis of current market
prices and not, as the English version states, on the basis of the "cost price."

8. Where an auditor for the tax authority testified before the Tax Appeal Commission that
he had disregarded the taxpayer's books of account with respect to the value of the
year-end inventory because the value had been inflated in order to reduce the taxpayer's
income for the year, the Tax Appeal Commission should have determined the actual
value of the inventory at the end of the year on the basis of then current market prices
and should not simply have accepted the auditor's statement.

Sene 18, 1954 E.C. (June 25, 1962 G.C.); Judges: Dr. W. Buhagiar, Ato Josef
Tekle Mikael, Ato Makonnen Getahun:- This is an appeal under Article 59 of the
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SHALOM SHALOMAY v. THE INLAND REVENUE DEPARTMENT

Income Tax Decree (No. 19) from a decision of the Commission for Tax Appeals
in regard to tax assessment for the financial year 1959. The appeal is on
various points which will be considered one by one.

The first item under dispute is an amount of E$11,627.51 which represents
loss from coffee shipped to the United States on a consignment basis in 1958 and
which loss did not materialise until 1959. The Commission for Tax Appeals did
not allow such loss as deductible for purposes of assessment of tax. The Commis-
sion did not give any reason why this amount was not allowed except that as they
are expenses for 1958 the said amount is not to be taken into consideration, and the
advocate for the respondent submitted to this Court that, as the assessment for
tax for the year 1958 was made by estimation, the said amount should not
be deductible in the year 1959. Now there is no question that the said was
incurred in the accounting year of 1959 and this Court has had the oppor-
tunity of deciding in a similar case that losses incurred in one accounting year are
deductible in respect of that year and not in respect of any year during which the
transaction, the cause of the loss, was completed. For this reason, the decision
of the Commission for Tax Appeals is wrong in law and must be reversed: the
said amount is deductible for the year 1959.

The second item is the question of rent of E.$12,000 which the appellant has
paid out of the funds of his business to himself, his being the premises where the
business is carried on. The Commission for Tax Appeals has disallowed this item;
again no reason is given for the disallowance; the Commission has allowed only
the deduction of depreciation. The appellant claims that such amount should be
deductible and that the appellant should be subject to the tax of 91% under Article
10 of the Income Tax Decree; he also claims that such assessment should further
take into account depreciation and allowance for repairs. It is not contested that
the appellant has in his books of account of his business placed on the debit side
the amount of E$12,000 as normally incurred in a business included in the debit
side of the books; it is only in this way that a businessman may have a clear pic-
ture of how the business is getting on. Also there is nothing before this Court to
snow tnat tne amount of E$12,000 is an excessive rent for the premises in question.
There is, therefore, no good reason in law why the Commission for Tax Appeals
should have disallowed this item. The Court, therefore, finds that the decision of
the Commission is wrong in law and that the appellant should be liable to pay the
rate of tax at 9% as prescribed in Schedule B, but the Court does not consider that
the appellant is entitled to depreciation and allowances for repairs and mainten-
ance, as once he is paying rent, the premises cannot be considered as part of the
capital of the business.

The third item concerns the question of the amount of tax payable on the
amount of E$10,908, which the appellant paid as salaries to his children; it is not
disputed that salaries paid to the children of the proprietor of a business are exclud-
ed from deduction under Article 8(a) of the Income Tax Regulations 1958 (Leg.

Not. No. 215 published in the Negarit Gazeta, No. 7 of the 17th Year). The appel-
lant alleges that the Commission for Tax Appeals should have directed that the

appellant should be liable to pay only the difference between the amount he would

be liable to pay and the amount of tax which he, as employer, has paid on the
salaries paid to his children; the ground for this allegation of the appellant is that
there should not be double taxation. In the opinion of this Court, the allegation of

the appellant is not tenable. The tax paid on the salaries paid to the children is
tax payable by the children on the income they had from the salaries, and Art-

icle 8(a) of the Regulations does not provide for any deduction in such circum-

stances; it simply lays down that expenditure consisting in salaries payable to
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children shall not be allowed. For these reasons the decision of the Commission
on this point cannot be said to be wrong in law.

The fourth item concerns loss in weight on hides and loss in weight in coffee
and rejects, that is E$13,761 and E$10,754, respectively. The appellant's books
show that the loss in weight in respect of hides was 4% while the tax authority
allowed only 2 %; also in respect of coffee the appellant's books show loss in
weight of 12%, while the tax authority has allowed only 11%. The appellant's
argument on this point is that the tax authority cannot reject the books and impose
an arbitrary assessment. This Court has had the opportunity in other cases to point
out that when books are presented to the tax authority, the tax authority may not, of
course, refuse to accept the books arbitrarily, and this is a point of law which seems
to be established. In cases like the present, the question whether the appellant has
sustained the actual losses in weight he alleges to have sustained becomes a ques-
stion of fact and the Court has no evidence before it to enable it to say whether the
tax authority has acted arbitrarily or not in that this Court cannot enter into the
question of what the actual losses of the appellant were. For these reasons, this
Court cannot hold that the decision of the Commission is wrong in law.

The last item concerns the amount of E$6,252 being over-valuation of open-
ing stock of coffee; the appellant submits that the tax authority arbitrarily disre-
garded the appellant's books of accounts which show the correct market price of
the coffee at the time the inventory was made and this in accordance with Article
84(2) of the Commercial Code. The Commission for Tax Appeals disregarded this
item and the ground given for the decision is that the auditor had explained that
the over-valuation was done only in order to decrease the profit. This is not a
good reason for the Commission to give; it is the duty of the Commission to find
out whether the auditor is correct or not in his views; there is no question that
under Article 84(2) of the Commercial Code the inventory is to be prepared by
giving the actual market price of the merchandise in stock (the English version of
the said Article is obviously wrong - the expression "cost price" should read as
in the Amharic text "actual market price"). On this point the Commission should
ascertain what the "actual market price" ruling at the time of the inventory was
and decide the matter not on the views of the auditor but on actual facts.

For the above reasons, this Court confirms the decision of the Commission
for Tax Appeals on the third and fourth items, reverses the decision of the Com-
mission of the first and second and fifth (last) items, and with regard to the fifth
item, the matter is referred back to the Commission for their decision in accor-
dance with the principles of law laid down in this judgment.

The respondent shall pay court fees according to receipt and costs of E$50.
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HIGH COURT
Addis Ababa, Com. Div. No. 1

TADESSE DELNESSAHOU v. BEKELETCH KASSA

Civil Appeal No. 759/54 E.C.

Contractual obligations-Hiring of intellectual work-Advocate's obligations-Client's right
to terminate-Compensation for services performed-Liability for failure to perform services-
Arts. 2632, 2633, 2637 and 2638 Civ. C.

On appeal from a judgment of the Awradja Court ordering the appellant, an advocate,
to refund to the respondent, his client, the fees paid to the advocate and to pay the client
damages resulting to her from the advocate's failure to perform services.

Held: Order affirmed

1. Where an advocate fails to appear in court, as a result of which the file in his client's
case is closed, the advocate fails to fulfill his obligation to the client. In such a case, any
services performed are of no use to the client, and the client is not liable to pay any fee for
those services. In addition, the advocate must compensate the client for the loss sustained by
the client, i.e., the court fees and costs for which the client was held liable.

2. Where an advocate drafts a statement of claim and appears in court, his client must
pay for those services, even though the statement of claim was not satisfactory and was
amended by an advocate subsequently employed by the client.

3. Where an advocate fails to produce documents despite being ordered to do so by the
court, his client is justified in terminating the contract without paying compensation for the
services rendered.

4. Where the Awradja Court renders a correct judgment, but cites the wrong grounds
in support of the judgment, the appellate court would affirm the judgment for the reasons
stated in the opinion of the appellate court.

Hamle 12, 1954 E.C. (July 19, 1962 G.C.); Justices: Dr. W. Buhagiar, Ato
Mekasha Amara, Maj. Eyassu Gabre Hawariat:- This is an appeal from a judg-
ment of the Awradja Court ordering the appellant to pay the respondent the sum
of E$640 together with court fees and costs of E$50. The ground of the appeal is
that the Awradja Court erred in the assessment of the facts and in the application
of the law.

The case arises out of an agreement between the appellant and the respondent
whereby the appellant undertook in his professional capacity as an advocate to
appear on behalf of the respondent in two cases against Ato Tedla Desta; the first
case (High Court, No. 971/52) was one in which the respondent was claiming a
plot of land measuring 60,000 sq. m.; the second case (High Court, No. 297/52)
was one in which the respondent was asking for accounts in respect of a partnership
between the said Ato Tedla Desta and her father. The agreement was that the
respondent was to pay the appellant E$200 in respect of the first case and E$300
in respect of the second case; it was also agreed that in both cases the appellant
was to get ten per cent of the adjudged amount. At the time of the agreement the
respondent paid E$500.
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The respondent alleged in the Awradja Court that the first case was closed
because the appellant failed to appear on the hearing date; this file was No. 971 / 52;
it appears from this file, as found by the Awradja Court, that the court fees were
E$90, that the file was closed because the plaintiff and her advocate failed to
appear and that there was an award of E$50 against the plaintiff. As to the second
file, the respondent alleged that the appellant was not conducting her case satisfact-
orily and that she asked for the services of another advocate who changed the
original statement of claim and as a result judgment was given in her favour. The
allegation was that she withdrew the paper from the appellant after the sad ex-
perience in the first case where the appellant failed to appear on her behalf.

Before proceeding with the facts in this case it is important to state what the
law is under the Civil Code. The law as regards the hiring of intellectual work is
laid down in Arts. 2632 et seq. of the Civil Code. Under these articles, the person
who gives his intellectual services, as an advocate does, is bound to carry out his
obligations personally (Art. 2633) and where the contract or usual practice so al-
lows and it is not incompatible with the object of the contract, any assistants that
t.he advocate employs must be under his control and at his responsibility. As a
consequence of this personal and fiduciary character of the relations between the
advocate and his client, the client may, at any time, terminate the contract
(Art. 2637) and in such a case the client is liable to pay to the advocate only the
expenses made by him in connection with the legal matter and a fair remuneration
for the work that he has completed. Under Article 2636, the advocate must carry
out the work in the best interests of his client, conscientiously and in conformity
with the practice and rules of the profession; he is liable to his client for an error
committed; such error, however, must be one which is the consequence of evident
carelessness or ignorance; the advocate would not be responsible for an error of
judgment in the interpretation or application of the law. Under Article 2638, the
advocate may, at any time, recede from the contract, provided that he does so in
a manner that the client suffers the least possible prejudice.

Now, in the present case it is quite clear that in the first case (No. 971/52) the
appellant did not appear before the court as it was his duty to do once he assumed
to act for the respondent; as a result of this the file was closed. That is not simply
an error of judgment but just carelessness on the part of the appellant in fulfilling
his obligations towards his client; and we say carelessness because no good reason
has been put forward to justify the absence. The appellant cannot be heard to
say that he had rendered professional services to the respondent in that he had
-drafted the statement of claim; any services he may have rendered were completely
useless to the respondent in that the file was closed with the loss of E$90 court
fees and costs of E$50. The appellant is, therefore, liable to refund the sum of
E$200 and to pay the loss sustained by the respondent, that is E$90 and E$50, in
all E$340 in respect of the first case.

As regards the second case (No. 297/52) there was an argument as to whether
the respondent was justified in withdrawing the papers from the appellant after the
incident in the first case; the appellant argued that the first case had not been

,closed when the respondent terminated the contract and therefore she had no
good reason to terminate. This fact is not very material because under Article
2637 the client may at any time terminate the contract with the advocate. In the
second case, however, the evidence shows quite clearly that the appellant had
prepared a statement of claim and had appeared on a few occasions before the

.court. The respondent submitted that this statement of claim was not properly
drafted and that it was amended by the advocate she subsequently employed and
that on such amended statement of claim judgment was given in her favour.
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This is not a valid argument; the remuneration of an advocate does not depend
on whether the case is won or lost; the advocate's remuneration depends on the
services rendered. But apart from the fact that the respondent could at any time
terminate the contract, she had in this case good reason to do so. The file shows
that at the hearing of October 6, 1960, the appellant was warned by the Court
that he should produce all the documents in support of his case and give copies
to the defendant. It was after this that the respondent terminated the contract with
the appellant and sought the services of another advocate. Although the appellant
would be entitled to a fair remuneration for services rendered, in the present case
any services rendered were completely fruitless as far as the respondent is concer-
ned. For these reasons the appellant is liable to refund the E$300 received for the
second case.

For the above reasons the court confirms the judgment of the Awradja Court
not on the grounds given by that Court but on the application of the Articles of
the Civil Code quoted above. The appellant shall pay costs of E$50 to the re-
spondent for this appeal.

A copy of this judgment is to be sent to the Awradja Court for execution.
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HIGH COURT
Addis Ababa, Com. Div.

NEGIST MAKONNEN ET AL. v ETHIOPIAN AIRLINES, INC. ET AL.
Civil Case No. 701/55 E.C.

MULUNESH DAGNIE ET AL. v ETHIOPIAN AIRLINES, INC. ET AL.
Civil Case No. 939/55 E.C.

ZEWDIE MEKURIA v. ETHIOPIAN AIRLINES, INC. ET AL.
Civil Case No. 959/55 E.C.

Commercial Code-Air carriage-Charter agreement-Liability for harm to passenger-
Meaning of "carrier"-Exemptions from liability-No effect on third parties-Warsaw
Convention-Arts. 126 and 132 Maritime Code.

On defendants' preliminary plea that they are not liable for injuries caused to passengers
on their aircraft since, at the time of the accident, it was not on a scheduled flight but was
chartered out under a charter agreement. The plaintiffs contend that such agreement does
not exempt defendants from any liability, as they were the "carriers" within the meaning
of the Commercial Code.

Held: For plaintiffs. Defendants' preliminary plea is dismissed.

1. The Commercial Code provisions which deal with carriage by air and liabilities of the
carrier do not define the word "carrier".

2. The provisions of the Warsaw Convention of October 12, 1929 (concerning the unifica-
tion of rules relating to international carriage by air) do not concern flights within the
boundaries of Ethiopia and are not helpul with respect to the definition of the term
"carrier".

3. The principles relating to the chartering of ships (Articles 126 and 132 Maritime Code)
have generally been accepted with respect to the chartering of aircraft. Pursuant to such
principles, the quality of "carrier" goes with the power and control exercised over air-
craft and crew in terms of the charter-contract.

4. Exemptions from liability inserted in a charter-contact can not affect third party claimants.

Ter 6, 1957 E.C. (January 14, 1965 G.C.); Judges:- Dr. W. Buhagiar, Ato
Makonnen Getahun, Blatta Yishak Tefferi: - The claim in the above-mentioned
three cases arises out of an accident which occurred on September 5, 1961, when an
aircraft, Douglas C-47A No. ET.T. 16, which belonged to the Ethiopian Airlines,
the first defendant in all three cases, crashed at about 07.21 G.M.T. on a flight
from Addis Ababa to Asmara; as a result of this accident some people died and
others were injured; the relatives of the deceased persons and those persons who
were injured are claiming damages. The said aircraft was at the time of the acci-
dent piloted by Edward E. Valentine, the second defendant in all three cases. The
plaintiffs allege in the statement of claims that the cause of the accident was the
negligence of the Ethiopian Airlines, Inc.

The defendants raised the preliminary plea that there is no liability on their
part because at the time of the accident the aircraft was not on a normal schedul-
ed flight but had been chartered by Coronado Petroleum Corporation under a
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charter flight agreement. It is not denied by the plaintiffs that at the time of the
accident the aircraft was chartered by the Coronado Petroleum Corporation, but
it is submitted that this charter agreement does not exempt the Ethiopian Airlines
from any liability as they were the carriers within the meaning of the Commercial
Code. The preliminary question before the Court is whether the charter agreement
exempts the Ethiopian Airlines, Inc., the owner of the aircraft, from any liabi-
lity for the death or injuries caused to the passengers on the aircraft.

It is submitted in the pleadings of the defendants that the whole problem must
be considered in the light of the Convention for the Unification of certain Rules
relating to International Carriage by Air, signed at Warsaw, otherwise known as
the Warsaw Convention. It has also been submitted that, as the Commercial Code
does not define "carrier", the meaning of such word can be obtained from the
Warsaw Convention and from other sources. The charter agreement does refer to
the Warsaw Convention and the agreement was to be interpreted in accordance
with, and performance was to be governed by, the laws of the Empire of Ethiopia.
It should, however, be mentioned straight away that the Warsaw Convention ap-
plies to international flights, while it is not contested that in the present case, the
aircraft was chartered for a flight from Addis Ababa to Asmara and from Asmara
to Addis Ababa; in such circumstances the flight cannot be considered an interna-
tional flight to which the Warsaw Convention can apply. Also Article 7(a) of the
charter agreement specifically lays down: "Carriage furnished by the Convention
for the Unification of certain rules relating to International Carriage by air signed
at Warsaw, Poland, October 12, 1929, unless such carriage is not 'International
carriage' as defined by said Convention." The words underlined make it abun-
dantly clear that the provisions of the Warsaw Convention were not to apply in
interpreting the charter agreement which contemplated a flight within the bounda-
ries of Ethiopia only. Now it is true, as the defendants submitted, that the rele-
vant provisions of the Commercial Code Which deal with carriage by air and which
deal with the liabilities of the carrier do not define the word "carrier". On the
other hand, it is known that the Commercial Code in dealing with carriage by air
was inspired by the provisions of the Warsaw Convention. In such circumstances it
would be helpful, if not conclusive, to look at the Warsaw Convention for some
light as to what is meant by "carrier" in the Convention; but we find that "carrier"
is nowhere defined in that Convention, and that word has given rise to many argu-
ments amongst jurists as to who is deemed to be a carrier in international carriage
by air, particularly where, as in this case, an aircraft has been chartered by a person
or body of persons. The law applicable in this case is not the Warsaw Convention
but the laws of Ethiopia.

The first point to be considered is what is a charter-party. Charter-parties
have for a long time been very common in maritime law and the principles appli-
cable to the charter of a ship were adapted to the charter of an aircraft when car-
riage by air became a common means of transporting passengers or goods. It is
universally accepted, and the Maritime Code of Ethiopia so provides, that char-
ter-parties in case of ships can be of three kinds, namely charter by demise (Art-
icle 126 of the Maritime Code), voyage charter and time charter (Article 133 of
the Maritime Code) - in the last two cases the Maritime Code refers to such char-
ters as contracts of affreightment. The fundamental difference between a charter
by demise and the other two types of contracts is that in the former "one party
undertakes to procure to the other party the possession of a ship for a definite
period subject to payment of rent". In a charter-party by demise, the vessel is put
altogether out of the power and control of the owner; that power and control is
vested in the charterer, so that during the hiring the vessel is to be regarded as the
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vessel of the charterer and not of the owner. Whether a charter-party is a charter

by demise or a voyage charter or a time charter is a question of construction of the

instrument creating the charter-party.

The principles relating to the charter-party of a ship have generally been

accepted and adapted in the case of a charter-party of an aircraft with some ex-

ceptions due to the particular features of air navigation. The three main types of

air charter contracts are the following:

(a) hire of machine without pilot or any crew, known as "hull" or "bare
hull" charter;

(b) hire of machine with pilot and/or crew who are to be under the direc-
tion and control of the hirer; and

(c) hire of machine with pilot or crew (or both) who are to remain the ser-
vants and under the control of the owner.

The "bare hull" charter corresponds to a charter by demise in maritime law;

its main characteristic is that the aircraft itself, without crew. is let or hired for a

particular journey or a specified period. In the other two types of charter the

whole capacity of the aircraft, rather than the aircraft itself, equipped with crew,
is let or hired for a particular voyage (voyage charter) or for voyages to be order-

ed by that charterer during a specified period (time charter). In the case of a "bare
hull" charter it is clear that the charterer would be the carrier as the aircraft is

under his control and direction together with the crew supplied by him; the char-
terer assumes the mantle of the owner for any liability in respect of injuries to

passengers and goods. It seems also clear that the position is not the same in the
other form of charter contract when the space in an aircraft is chartered complete

with operating crew for a particular journey or for a specified period when the

crew remains under the control of the owner of the aircraft. The position is not
so clear where the crew are under the direction and control of the charterer. In
the present case, however, it is not necessary to enter into the question as to who

is deemed to be the carrier within the meaning of the Commercial Code in the last
type of charter contract mentioned because in the opinion of this Court the only

construction that can be given to the charter contract (Exh. D/1) is that of voyage
charter of the space within the aircraft which was piloted by a servant of Ethio-

pian Airlines, Inc., who continued to have control and power over the aircraft.

In fact Article 1 of the contract provides that the "charterer shall purchase from

EAL and EAL shall furnish to charterer charter air transportation, described in

Schedule A attached." The Schedule provides for charter air transportation from
Addis Ababa to Asmara on September 5, 1961 and from Asmara to Addis Ababa
on September 6, 1961, for exclusive passenger service, exclusive cargo service, ex-

clusive passenger and cargo service. In the second paragraph of Article 1 Ethio-

pian Air Lines, Inc.. is described as the carrier; this may or may not be conclusive,
but from other provisions of the contract it is clear that Ethiopian Airlines,
Inc. was in control of the aircraft; under Article 5 Ethiopian Airlines was not
to accept cargo under the contract unless the charterer had prepared an Ethiopian

Airline's charter air waybill; under Article 7(c) Ethiopian Airlines, Inc. would not

accept cargo having a declared value in excess of E$325,000 per plane load unless

advance authorisation had been obtained from an officer of Ethiopian Airlines,
Inc. Furthermore, the contract contains provisions which would not be necessary
unless Ethiopian Airlines, Inc. was the carrier, as for example Article 7, which

provides that "EAL shall not be liable for loss of any money, bullion, bonds . . .
etc."
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Furthermore it should bd mentioned that whatever the relationship between
Ethiopian Airlines, Inc. and the charterer as a result of the agreement entered into
between them, such agreement does not affect third parties whose remedy con-
tinues to be against the carrier. So. although Ethiopian Airlines, Inc. has inserted
in the charter agreement various provisions exempting them from liability, such
provisions can have effect only in relation to the charterer. In this connection it
should also be mentioned that Article 7(bXi) which provides for exemption from
liability to any passenger, his representative, next of kin, or any other person for
any injury to persons or damage to property has effect "unless occasioned by EAL's
negligence" and in the present case the claim of the plaintiffs is based on negligence
of Ethiopian Airlines, Inc. So that even if the contract had any effect on third par-
ties, Ethiopian Airlines, Inc. would not be free from liability on the plaintiffs'
allegation of negligence.

The above is sufficient to dispose of the whole matter, but it may also bementioned that under Article 2081 of the Civil Code, liability for the accident
would fall on Ethiopian Airlines, Inc.

As regards the second defendant, Edward E. Valentine, there is no basis for
the claim against him; he was the pilot of the aircraft which crashed and he was
at the time the servant of Ethiopian Airlines. Inc. Under the Commercial Code the
person liable is the carrier and under the Civil Code the claim for any damages
should in the first place be brought against the "owner", subject to the right of
recovery of the owner who has paid compensation to the victim against the per-
son in whose keeping the machine or vehicle was at the time of the accident. The
claim against the second defendant is, therefore, dismissed.

The Court holds that Ethiopian Airlines. Inc. was the carrier at the time of
the accident as they had retained the control of the navigation of the aircraft
under the charter contract. The preliminary plea of the first defendant, that is
Ethiopian Airlines. Inc., is therefore dismessed.
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ARTICLES

THE ADMINISTRATIVE FRAMEWORK FOR ECONOMIC

DEVELOPMENT IN ETHIOPIA

by hIt S. FXASEt*

CHAPTER I

INTRODUCTION

In developing countries it is very difficult to ensure that administrative ma-
chinery for planning, executing and evaluating the plan keeps pace with the de-
mands made upon it. In many cases, much greater benefits are possible from
improving the organizational structure and procedures of the administrative units
concerned with planning and its implementation than from any possible changes
in the techniques of planning. In the words of Professor B. Oyrzanowskil: "in
some countries, the plans fail to be carried out just because the institutions which
prepare the projects do not fulfill their duties properly or are non-existent."

In this respect, Ethiopia is in circumstances similar to many other deve-
loping countries. Though it was one of the first African states to initiate com-
prehensive national planning2 this is still a relatively recent development; the
second five year plan is still running its course. But already experience has
shown weaknesses in the tentative3 administrative structure and procedures. Ac-
tion has been taken to make improvements as particularly severe pressures ap-
peared and many proposals for changes have been made by the Planning Board
Office itself, but still much remains to be done.

The Government recognized the need for a comprehensive review of the
planning machinery, in 1963, by commissioning reports on "The Institutional
Set-Up of Planning Economic Development" by Professor B. Oyrzanowski and

* Mr. Ian S. Fraser was formerly the Director of the Imperial Institute of Public Admnini-
stration. He is now the Chief of the Public Administration Section, United Nations
Economic Commission for Africa,

1. B. Oyrzanowski, Comprehensive Ptanning in Some African Counrries (September, 1963,
unpublished).

2. The document introducing the second five year plan states that the first five year
plan "... was introduced as'the first document of overall economic and social policy
in Ethiopia. Ethiopia became the first African country to commence comprehensive
planning for her economic and social development." Imperial Ethiopian Government.
Imperial Planning Board Committee, Second Five Year 1963-1967 G.C. (Addis Ababa
1962), p. 33 (hereinafter cited as "Second Plan").

3. There is at present little planning formal legal basis for as such in Ethiopia. The only
law specifically concerned with the subject is the Council of National Economy Order,
1954, Order No. 15 Neg. Gaz., year 14, no. 3. However, the Council has, in practice,
for some years been superceded by the Imperial Planning Board, the Planning Board
Executive Organ and the Planning Office.
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"Formulation and Execution of the Capital (Development) Budget" by Mr. J. F.

Luba, both of the United Nations Economic Commission for Africa. In the light

of these reports and related political and administrative considerations and discus-

sions, the draft National Planning Administration Order has been prepared and is

now under consideration.

The draft Order provides for the establishment of "an integrated planning

administration for the Imperial Ethiopian Government" comprising: -

(1) The Planning Board;

(2) The Planning Committee;

(3) The Planning Office; and

(4) Such additional Planning Units as may be created by the direction of

the Planning Committee as follows:

(a) Sectoral Committees, composed of representatives of the Government

departments concerned with development in the major sectors of
the Ethiopian economy in question acting under the chairmanship
of a senior official of one of the said departments; and

(b) Development Units to be created within each Government depart-
ment concerned with economic and social development to undertake
planning activities under the direction and supervision of the execu-
tive head of the department-

"Government departments" are defined as "all Ministries, Departments. Public

Agencies, chartered Government bodies and Public Authorities of the Govern-

ment engaged in economic or social development activities whose activities are

financed, in whole or in part, out of the budget of the Government."

The functions, powers and duties of the Planning Board, the Planning Com-
mittee (replacing the present Planning Board Executive Organ), the Planning Office,

the Sectoral Development Committees, and the Development Units are discussed
in subsequent chapters.

4

CHAPTER II

GENERAL FEATURES

I The roles of private enterprises and public authorities.

"The economy of Ethiopia is a mixed economy, wherein public, private and

co-operative initiative have to play their respective role [sic]. The plan has to

guide and co-ordinate the public and private efforts and to ensure that one side

completes and complements the other. Various development projects concerning

either economic activity or social services are to be undertaken by the public, as

well as the private sector, having in mind highest efficiency and national interest.

Being equally important parts of the national economy both sectors are closely in-

terrelated and will have to contribute to the national development each in their
own way."

5

So far as the public sector of the economy is concerned, the Ethiopian five
year plans and the implementing annual programmes are intended to be directive,

imposing commitments and restrictions as to capital expenditure and projects

4. c haps. 111-2 and 3 and IV-3. 4 and 5, below.
5. Id. at p. 35-
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which should be implemented. So far as the private sector is concerned, on the
other hand, the plan can be only indicative, though Government measures can
be, and are, utilised to encourage investments which would further the imple-
mentation of the plan while discouraging those which would not.

In the second five year plan, over thirty per cent of all investment during the
period is expected to come from domestic resources other than budgetary revenue
and from foreign private investors. Of this amount, some twenty-two per cent is
expected to come from foreign private investors. In order to achieve this, encour-
agement needs to be given to both the domestic and the foreign private investor.

Government policy aims at assisting private enterprise, primarily in the field
of services which are in many countries traditionally resecved to Government
departments, but also in fields which, at least temporarily, private enterprise,
for one reason or another, is not willing to enter. The Ministry of Posts, Telegraphs
and Telephones provides a postal service under powers and duties conferred upon
the Ministry by Order No. 1 of 1943.6 The Ethiopian Electric Light and Power
Authority has a monopoly in the supply and distribution of electricity conferred
on it by General Notice No. 213 of 1956.7 The Imperial Board of Telecommu-
nications has a monopoly of all commercial telecommunicaion services within
Ethiopia and to places abroad, conferred on it by Proclamation No. 131 of 1952,8
Ethiopian Air Lines Inc. is established as the state airline by General Notice
No. 59 of 1945.9 The Municipality of Addis Ababa Water Supply Department
provides the water for the city, and the municipal authorities of a number of other
towns in the Empire do likewise.

In addition to these Government departments which are wholly financed from
public sources and established under special laws, the Government and its de-
partments have financial interests in a number of share companies set up under
the provisions of the Commercial Code.' 0 In the main, this participation seems
to be undertaken to encourage the development of industries and services which
are in the national interest.

Advice and assistance are given to private businesses by the Ministry of
Commerce and Industry, the Chamber of Commerce of Addis Ababa, the Develop-
ment Bank of Ethiopia, and the Technical Agency." One of the duties of the Mi-
nister of Commerce and Industry is to foster trade in the Empire and to encourage
industry.12 He was also required to arrange the establishment of a Chamber of
Commerce for the development of trade.

The Development Bank of Ethiopia was established in its present form by
Proclamation No. 116 of 1951.13 The functions of the Bank are:

(1) To assist in the development of industrial and agricultural production in
the Empire and

6. Ministers (Definition of Powers) Order, 1943, Order No. 1, Neg. Gaz., year 2, no. 5.
7. Ethiopian Electric Light and Power Authority Charter, 1956, Neg. Gaz.. year 15, no. 5.
8. Imperial Board of Telecommunications Establishment Proclamation, 1952, Proc. No.

131, Neg. Gaz., year 12, no. 5.
9. Ethiopian Air Lines, Incorporated Charter, 1945, Neg. ,az., year 5, no. 5.

t0. Issued as Extraord. Issue No. 3, 1960, Neg. Gaz., and introduced by the Commercial
Code Proclamation, 1960, Proc. No. 166, Neg. Oaz., year 19, no. 8.

11. See Chap. V-2, below.
12. Ministers (Definition of Powers) Order, 1943, cited above at note 6.
13. Development Bank of Ethiopia Establishment Proclamation, 1951, Proc. No. I16, Neg.

Gazyear 10, no. 7.
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(2) To foster the investment of private capital for private purposes in the
Empire.

In order to enable it to carry out these functions, it is given wide powers to
make or guarantee loans, to issue and to deal in stocks and bonds, and to invest
and participate in business.

The National Bank of Ethiopia, replacing the State Bank of Ethiopia, was
chartered by Order No. 30 of 1963.14 It is the central bank, acting as the Govern-
ment's banker, and it has the exclusive right to coin, print and issue money; to
regulate the supply, availability and cost of money and credit; to arrange and
administer the international resources of the Empire; and to licence and supervise
other banks. Under the Monetary and Banking Proclamation of 1963,5 which
authorises the National Bank to licence and supervise other banks, the Com-
mercial Bank of Ethiopia and the Addis Ababa Bank have so far been licenced.
In addition, Banco di Roma and Banco di Napoli continue to provide banking
services in Eritrea under previous arrangements.

The Commercial Bank of Ethiopia offers limited stock exchange facilities
for the shares of a number of public share companies established in Ethiopia.
While the purchase of some such shares is limited to Ethiopian citizens, others
are available to purchasers regardless of nationality.

2. Instruments of development policy

Financial instruments which can be used in the public sector are the annual
budget and foreign loans and aid. To control the private sector taxation and
regulation of domestic credit and of foreign exchange facilities can be used. Non-
fiscal instruments applicable to both sectors are the provision of facilities for
technical research and development and for training and developing labour.

Too often, in Ethiopia as in other developing countries, preoccupation with
problems of raising funds for current spending has caused the development-
promoting function of the budget to be neglected. Projects have been included in
Ministry programmes without proper provision for them in related budget pro-
posals. When cuts have been made in periods of financial stringency, they have
frequently been made arbitrarily in all heads of the budget, rather than aban-
doning projects in reverse order of assessed priority. In later chapters, the framing
of development budgets and their integration with development programmes is
discussed, as well as how to ensure that subsequent modifications have the least
unfavourable effects.

Foreign aid and loans are closely related to development programmes; offers
of such aid are, however, not without their dangers and these are discussed in
Chapter VII-1.

The Investment Decree of 196316 provides for income tax relief for new
enterprises and those investing substantial additional sums in Ethiopia; import
duty relief on agricultural and industrial machines, implements and appliances;
export duty relief on manufactured finished goods; foreign exchange facilities for
remittance of profits and repatriation of capital of foreign investors, payment of
interest and repayment of capital on foreign loans, remittances of savings of

14 National Bank of Ethiopia Charter, 1963, Order No. 30, Neg. Gaz., year 22, no. 20.
15. Proc. No. 206, Neg. Gaz., year 22, no. 20.

16. Decree No. 51, Neg. Gaz., year 23, no. 1.

- 121 -



JOURNAL OF ETHIOPIAN LAW - VOL III - No. I

foreign employees and purchase of goods and materials. Though some of these
facilities were formerly made available on an ad hoc basis to individual firms.
their formal legal statement should inspire confidence in potential investors. This
law has not been in force long enough for its effect to be judged, but such provi-
sions could have a considerable effect on the availability of private funds for
development.

Little attempt has yet been made to shape the general tax structure to
the needs of development. Preoccupation with the short-term objectives of meet-
ing current income needs and attachment to traditional sources of revenue, past
assessments and methods of collection have delayed changes necessary to fit in
with new planning concepts. Tariff protection of developing industries has been
consciously applied only to a very limited extent, although customs duties, which
are based almost solely on the need to find ready sources of budget revenue, do in
fact provide some general measure of protection. Uncertainties as to tax liability
and incidence has discouraged industrial development, while the relative leniency
of taxes on developed land and the difficulties associated with collection of taxes
on profits arising from land use have tended to divert capital into channels dif-
ferent from those envisaged in plans and programmes.

Efforts to stimulate small savings through the banks have had only limited
success and widespread use is not yet made of bank accounts, due to a number
of factors: suspicion of banks; prevalence of a subsistence economy; difficulties
in communication; and limited banking facilities. This has resulted in reduced
availability of internal savings usable for development purposes. The Develop-
ment Bank has to some extent used foreign loans to grant domestic credits. On
the whole, however, those needing loans for projects of agricultural and industrial
development have not been able to meet the rather stringent conditions of the
banks and there are no adequate arrangements for making use of current savings
to increase fixed investment. Investment and credit facilities which will stimulate
savings and direct them into the desired channels need to be developed and backed
by the Government.

Uncertainty as to the operation of exchange control rules have in the past
also tended to prevent investment of foreign capital in Ethiopia. The detailed
rules laid down in the Investment Decree of 196317 should help dispel this un-
certainty.

Facilities for technical research and development are provided by the Tech-
nical Agency set up in 196318 (see Chapter V-2) by the Ministry of Agriculture
Extension service and by the Haile Sellassie I University. Recently, too, a Man-
power Section has been established in the Labour Department of the Ministry
of National Community Development with the task of assessing manpower needs
and arranging for training, expansion and redeployment as necessary to further
development. A high level manpower survey was undertaken in 1964 by the Haile
Sellassie I University, in conjunction with the Labour Department, to forecast
manpower needs at the graduate level so as to enable future University policy
and plans to be formulated in line with development needs.

17. Ibid.
18. Technical Agency Order, 1963, Order No. 29, Neg. Gaz., year 22. no. 15
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CHAPTER III

DEVELOPMENT POLICY-MAKING AUTHORITIES

1. The Emperor

The Emperor of Ethiopia must be given pride of place among the planning
authorities of the country. He is given wide executive powers under the Revised
Constitution of Ethiopia, 1955,19 including:

ART. 27. "The Emperor determines the organisation, powers and duties of
all Ministries, executive departments and the administrations of
the Government ......

He could thus Himself undertake, or appoint any authority or person to
undertake, any functions which He wished in connection with planning, execution
and evaluation of economic and social plans.

ART. 36. "The Emperor, as Sovereign, has the duty to take all measures
that may be necessary to ensure, at all times, ... the safety and
welfare of [the Empire's] inhabitants .... "

Presumably economic and social development plans, programmes and pro-
jects would be construed as being for the welfare of the inhabitants of the
Empire and are thus within the prerogative of the Emperor.

Quite apart from His legal status and prerogratives, the Emperor enjoys,
by virtue of His unique position, very great power to influence the decisions taken
by other bodies. Among His many personal interests, the economic and social
development of the Empire rank high and He personally presides over the Plan-
ning Board. He also approves and proclaims all legislation passed by Parliament.

2. The Planning Board

"The Planning Board is presided over by His Imperial Majesty Haile
Sellassie I. The members of the Board are: His Highness Crown Prince
Merid Azmatch Asfaw Wossen, the members of the Crown Council, the
Prime Minister and Ministers of the Crown. The Board is a policy-making
body, and meets from time to time to review the overall economic and
social situation, and to decide upon major development policies."20

In accordance with Article 70 of the Revised Constitution of Ethiopia of
1955,21 the Crown Council " . . . . shall consist of the Archbishop, such Princes,
Ministers and Dignitaries as may be designated by Him [the Emperor], and the
President of the Senate."

Since the Council of Ministers consists of all the Ministers2 2 and is presided
over by the Emperor or Prime Minister,23 the Board consists of the Council of
Ministers plus the Crown Prince, the Archbishop, the President of the Senate and
such other Princes and Dignitaries as have been designated by the Emperor to
be members of the Crown Council. The membership is imposing, but the Board
is not, as such, politically responsible.

19. Promulgated by Proc. No. 149, Neg. Gaz., year 15, no. 2.
20. Second Plan, Appendix I, at p- 361.

21. Cited above at note 19.

22. Id., Art. 69
23. Ministers (Definition of Powers) Order, 1943, cited above at note 6, as amended by

Ministers (Definition of Powers) (Amendment), 1943, Order No. 2, Neg. Gaz., year 3,
no. 1.
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The Planning Board's sponsorship of publicity concerning the plans might
well facilitate their acceptance and implementation by the various official, semi-
official and private bodies involved, as well as by the people in general. However,
in view of the fact that the decisions of the Planning Board are largely political
and that the members of the Council of Ministers constitute the majority of the
members of the Board it would be preferable, from an administrative point of view,
if the Planning Board were dissolved and its work undertaken by the Council of
Ministers. This would eliminate one high-level considerative body - always a
useful measure in view of the pressure on Ministers and other senior officials and
dignitaries. It would also save time and potential duplication in planning func-
tions and simplify the procedure involved when planning decisions need to be
supported by legislation - drafts of law involving planning decisions could be
submitted through the Council of Ministers either directly to the Emperor or, in
appropriate cases, to Parliament and the Emperor for consideration. This would
replace the present procedure under which, in important matters, a policy decision
must be taken by the Planning Board before draft legislation is submitted to the
Council of Ministers.

The replacement of the Planning Board by the Council of Ministers was
recommended by Professor Oyrzanowski in his report,24 but political considerations
appear to have outweighed administrative ones and the Planning Board is in-
cluded in the draft National Planning Administration Order with its membership
unchanged. The head of the Planning Office is made the Secretary of the Board
and the duties, functions and powers of the Board have been limited to the follow-
ing:

To give final consideration and approval to all development plans after elabor-
ation through the planning administration and after provisional approval
by the Planning Committee; and
To publish to the Empire the adoption of all such plans and the achieve-
ments thereunder.

A "plan" is defined in the draft as "a statement of development objectives ex-
tending over two or more years." The Planning Board would thus be called upon
to perform only functions appropriate to its august status - it would approve
five year plans and general plans of a duration of two years or longer. Such plans
would be socio-economic documents - blueprints of future development. The
annual implementation programmes, on the other hand, which would become
legal documents, would more appropriately move from the Planning Committee
directly to the Council of Ministers and, from there, to Parliament and the Emperor
for enactment. This would facilitate the correlation of the annual implementation
programme with the development budget, as both should ideally be given final
consideration, and eventually enacted, concurrently.

3. The Planning Board Executive Organ (The Planning Committee)

The Planning Board Executive Organ reports to the Planning Board and,
like it, is without formal legal existence. It "initiates economic and social develop-
ment policies and measures and gives instructions to Ministries, the Planning
Office, technical agencies and other Government and private agencies for the
elaboration of economic and development surveys, annual plans and medium and
long-term plans. It is responsible for the follow-up of the implementation of the

24. B. Oyrzanowski, The Institutional Set-up of Planning Economic Development in Ethio-
pia (October, 1963, unpublished).
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development plans and for the co-ordination of the economic and social develop-
ment of the Nation."25 Even if the Planning Board remains in existence, there
would seem to be a strong case for making the Executive Organ a committee
of the Council of Ministers. It has to make political decisions, interpret Govern-
ment policy and co-ordinate the planning work of Government departments; many
of its recommendations must be confirmed by the Council of Ministers in the
form of draft laws and budgets, whether or not the Planning Board sees and
endorses them as embodied in five year plans. As a committee of the Council of
Ministers, its recommendations would carry great weight in that Council when
its reports and recommendations came up for ratification there.

In the draft National Planning Administration Order the Planning Board
Executive Organ has been re-named the Planning Committee. It is envisaged in the
Order as the body which develops and elaborates the planning policy, subject to
the responsibility of the Planning Board for approving long-term plans. It is also
the body finally responsible for the co-ordination of the work entailed in preparing
and implementing plans and programmes, wherever the work is done. Annual
programmes, within the framework of longer-term plans, would be approved by
the Planning Committee and sent to the Council of Ministers for consideration
and eventual enactment by Parliament. These programmes would be closely co-
ordinated with the annual budgets and would constitute the legal framework for
social and economic development for the year.

One defect in the present Planning Board Executive Organ is its rather un-
wieldly size. It is chaired by the Prime Minister and Minister of the Pen and also
includes the Ministers of Finance, Agriculture, Commerce and Industry, Public
Works and Communications, Posts, Telegraphs and Telephones, Community De-
velopment, Public Health, Education, Information, Mines and State Domains, and
the Governor of the State Bank of Ethiopia.26 As the Executive Organ is presently
constituted, its task might almost as well be undertaken by all Ministers constitut-
ing the Council of Ministers, thus eliminating another administrative body. On
the other hand, the Planning Committee would consitute a very useful screening
body if it were smaller. This is, after all, a national body rather than one repre-
sentative of specific interests; Ministries, however deeply involved in the national
development programmes, should not necessarily expect to be regularly represented
on the Planning Committee. The draft National Planning Administration Order
provides that it should consist of the Prime Minister as chairman, together with
not less than four and not more than six other Ministers, chosen by the Council
of Ministers, to serve as permanent members. In addition, the Planning Committee
is given power in the draft Order to invite other officials of Government depart-
ments, representatives of private enterprises and organisations and experts to
attend its meetings in an advisory capacity from time to time.

4. The Council of Ministers

The Council of Ministers is composed of alt Ministers of the Empire and
is collectively responsible to the Emperor for all advice and recommendations
given to Him in Cotmcil.2 7 Even if the Planning Board and the Planning Com-
mittee remain as at present envisaged, the Council of Ministers has a significant
part to play in the development of planning policy- All implementing legislation

25. Second Plan, Appendix I, at p. 361,
26. Ibid.
27. Rev. Const., Art. 69.



JOURNAL OF ETHIoPiAN LAw - VOL. III - No. 1

is considered by it; all budgets are considered and approved by it. As the body
advising the Emperor on all political questions, it must keep in touch with all
developments and proposals in the economic and social field. The members of
the Council of Ministers are all members of the Planning Board and, in practice,
constitute a majority of its members. The majority of the members of the Council
of Ministers are also members of the Planning Board Execuive Organ as at
present constituted. The Ministries and other Government departments (whose
Boards are normally presided over by Ministers) are the implementing organs
for development plans and programmes. In the draft National Planning Adminis-
tration Order, it is provided that annual development programmes should be
approved by the Council of Ministers, after approval by the Planning Committee
and before submission to Parliament.

5. Parliament

At present, annual implementation programmes, like five year plans and
other long-term projections, are socia-economic and not legal documents. The
function of Parliament in relation to them consists, therefore, of considering and
approving estimates in the annual budgets for carrying out those projects which
are to be financed from Government funds. Though a very important part of the
planning process, this presents only a very partial view of the total plannning
picture - it leaves out those projects financed from other sources and does not
present the annual programme in the context of the longer-term plans.

It is proposed in the draft National Planning Administration Order that
annual implementation programmes should be enacted by Parliament concurrently
with the annual budgets. This would bring Parliament more closely into contact
with planning as such and ensure its active participation in the policy-making
process. It would, however, be essential to keep Parliament continuously informed
about the thinking in relation to five year plans and long-term projections and
for this purpose reports, information and statistics would need to be made avail-
able to Parliament and carefully explained and elaborated to its members.

CHAPTER IV

PLANNING AND PROGRAMMING ORGANS

1. Co-ordination and control of planning organs

The administrative organs for planning and programming and the technical
units assisting in the planning and implementing process are so vital to develop-
ment that a new post of Minister of State for Development should be established
in the Prime Minister's Office to direct their work. Subject to the Prime Minister's
approval, he would exercise all the functions of the Prime Minister in relation
to planning. He would also co-operate with the other departments of the Prime
Minister's Office to ensure that they possessed up-to-date information to enable
them to exercise control over the implementation of plans and programmes.

2. The Planning Board Technical Co-ordination Committee

The Planning Board Technical Co-ordination Committee "is chaired by the
executive head of the Office of the Planning Board. [Its members] are executive
heads of Planning Units, established in the Ministries and/or agencies dealing with
economic and social development. The Committee reviews the various proposals
and recommendations of the Office of the Planning Board and submits its re-
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commendations to the Planning Board Executive Organ.' 28 This task seems better
suited for administrators than for a committee, and in the draft National Planning
Administration Order, the Committee's function is given to the Planning Office.

3. The Planning Of ice
"The Office of the Planning Board [i.e. the Planning Office] is the secretariat

of the Planning Board and its Executive Organ. It has a technical staff to serve
the planning organs as a whole. This Office co-operates with the Central Statistical
Office, the Technical Agency, the Planning Units of various Ministries, Haile
Sellassie I University, the Investment Office, the Chamber of Commerce of
Ethiopia, and other Planning Organs in carrying out the preparation of the de-
velopment plan(s), evaluation reports about the implementation of the plan(s).
applied economic and social research, publication and running training cour-
ses .... "29

Such an Office conceivably might be attached to the Ministry of Finance
or to the Prime Minister's Office, or it might be established as an independent
Ministry. Since the Prime Minister's Office already is responsible for the good
administration of the work of the Ministries, for supervising the execution of the
laws and for ensuring the execution of the general and political business of the
Government, however, it was logical that it should include the Planning Office-
The establishment of a separate Ministry might well have resulted in a conflict of
powers. On the other hand, the Ministry of Finance, by virtue of its other powers
and responsibilities, is essentially restrictive in its functions whereas the planning
function is expansive; it may well be that two such opposing functions could not
be reconciled in one Ministry.

The draft National Planning Administration Order does not give any clear
indication of the place of the Planning Office in the hierarchy. The only refer-
cnces to its location are provisions that its budget "shall be contained as a
separate subhead in the budget of the Office of the Prime Minister" and that
"'the internal organisation of the Planning Office shall be submitted to and
approved by the Prime Minister." It is also provided that the head of the Plan-
ning Office shall be of the rank of Assistant Minister or above and shall be
appointed by the Emperor; no indication is given as to whom he should report.
The draft Order should be amended to provide that the head of the Planning
Office should report to a Minister of State in the Prime Minister's Office. who
should be responsible for all its operations. A great deal of discretion should,
however, in practice be left to the head of the Planning Office in the organisation
and running of his office as well as in the preparation and execution of its budget.

In the draft National Planning Administration Order, the general duties
and functions of the Planning Office are detailed as:

(1) Generally to carry out all its functions and duties as laid down in the
Order.

(2) To prepare, for approval and issuance by the Planning Committee, direct-
ives on the elaboration of plans by Planning Units based upon general
Government policies as interpreted by the said Planning Committee.

(3) To prepare a co-ordinated draft of each development plan for submission
to and approval by the Planning Committee and Planning Board.

(4) To prepare, in accordance with development plans previously adopted,
a statement of general objectives for each annual development programme
for submission to and approval by the Planning Committee.

28. Second Plan, Appendix I, at p. 361.
29. Id., p. 362.
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(5) To aid Planning Units at both the departmental and sectoral level in the
formulation and co-ordination of programmes.

(6) To provide for and assist in the integration and co-ordination of plans
and programmes prepared by the Development Units of the Government
departments into wider sectoral plans and programmes embracing all
economic and social development in the sector in question.

(7) To provide for and assist in the co-ordination of individual sectora
programmes prepared by the Sectoral Committees in order to establish
a consolidated annual development programme for submission to and
provisional approval by the Planning Committee.

(8) To co-ordinate the individual annual development budget estimates of

each Government department, available foreign assistance and all other
revenue from other sources which may be devoted to development. in
order to establish a consolidated annual development budget for sub-
mission to and approval by the Planning Committee.

(9) To receive follow-up reports from each Government department and the
observations of the governors-general of.provinces concerning the imple-
mentation of annual development programmes and upon the basis of such
reports and observations to make recommendations to the Planning Com-
mittee for adjustments in such programmes when found necessary.

(10) To prepare and submit to the Planning Committee an annual report
evaluating the implementation of each annual programme, such report
to include:

(a) a detailed analysis and criticism of the implementation of the annual
development programme in its entirety, including in particular the
relationship of the annual development programme to the plan and a
list of national, regional or sectoral fields deemed over-emphasized
or under-emphasized;

(b) the prospective value of each project contained in the annual develop-
ment programme to the national, regional and sectoral economis,
and any changes in that value since the preceding report; and

(c) an evaluation of the work of each Planning Unit.

(11) To prepare for public distribution, both within Ethiopia and abroad.
periodic reports on the adoption and implementation of plans and annual
development programmes.

In addition to the general power to carry out all its duties and functions.
the Planning Office is given the following powers:

(a) To establish procedures which shall be followed by the Planning Units in
the preparation of their programmes and the general carrying out of their
duties and functions.

(b) To appoint professional, technical and other advisory experts or cw-
mittees to render advice and assistance on either general or specific sub-
jects in the field of development planning,

(c) To ensure that the heads of Government departments and the chairmen
of the Sectoral Committees comply with the work schedules approved
by the Planning Committees for the preparation and submission of plans
and programmes.
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(d) To require each Sectoral Committee and Government department to pro-
vide to the Planning Office all important data and reports in its hands
relating to economic and social development planning.

(e) Generally, to ensure that each Sectoral Committee and Government de-
partment complies with all obligations imposed on it in the Order or by
direction of the Planning Committee.

Although an obligation is laid on all Planning Units and Government de-
partments to co-operate with the Planning Office in carrying out its functions,
there must also, in the last resort, be power to require the Government departments.
to provide informaion. Since many department heads will be senior in rank to
the head of the Planning Office, however, it would perhaps have been better if
this power had been formally given to the Prime Minister, to be used in his name.
It must be emphasized, however, that planning can only be successful if a system
of personal and professional relationships is established which enables the plan-
ning organs to secure the information and the co-operation which they need with-
out recourse to the use of such powers.

Details regarding the organisation of the Planning Office and the functions
of its subdivisions have been omitted from the draft law, for convenience in mak-
ing any necessary future alterations to the structure. All of these details, how-
ever, will have to be made explicit in internal regulations.

I consider that at this stage the Planning Office should consist of three de-
partments: the Economic and Social Research Department, the Co-ordination
and Follow-Up Department and the Administrative Services Department.3 0

The Economic and Social Research Department could be organised into four
divisions:

(1) The Research Division would make studies of the Ethiopian economy and
would supply other planning organs with the information thus gathered.
For each medium-range or long-range plan, the Division would also gather
information from other units of the Planning Office and external plan-
ning bodies and study laws enacted by Parliament and speeches of the
Emperor and high-level Government officials to determine the prevailing
social and economic policies. It would then draft directives, based upon
those policies, for the elaboration of the plan by Government depart-
ments, such directives would be approved by the Planning Committee
and sent to Government departments by the appropriate Sectoral Divi-
sions. The Division would also formulate general objectives for each an-
nual programme in accordance with previously adopted plans.

(2) The Statistical Division would produce and tabulate the statistics requir-
ed by the Research and Publications Divisions and would make the com-
putations necessary for economic projec!ions and plans. This would in-
volve research as well as the gathering of data from various Govern-
ment agencies. The activities of this Division would not duplica'e those-
of the Central Statistical Office, but would re-frame and supplement
those statistics to fit the needs of the Planning Office.

(3) The Publications Division would have a most vital function: creating
interest in the development activities of Ethiopia. It should prepare at-

30. See Appendix III, below.
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tractive annual reports for distribution to the public in Ethiopia and
abroad and news releases in simplified language for the news media as
well as for dissemination by word of mouth by Government agents in
the provinces and districts.

The Co-ordination and Follow-Up Department could be organised into six
Sectoral Divisions and a Regional Division. The Sectoral Divisions should cor-
respond in the scope of their functions to that of the Sectoral Development Com-
mittees and might be: Industry, Power and Mines Division; Agriculture Division;
Transport and Communications Division; Building and Construction Division;
Trade Division and Social Services Division:

(1) Each of the six Sectoral Divisions would, within its sector, take the first
steps in regard to five year plans. It would send directives to each Go-
verunent department within its sector, asking for elaboration of the
plans by their Development Units. The directives would inform each de-
partment of the general policies to be followed in creating its proposals.
After each department had submitted its proposals to its Sectoral De-
velopment Committee, the Committee would make its own proposals.
The suggestions of both the Government departments and the Sectoral
Development Committee would then be studied by the appropriate Sec-
toral Division and forwarded with its recommendations to the head of the
Department for consolidation.

Each Sectoral Division would assist its corresponding Sectoral De-
velopment Committee and the Government departments within the
sphere of that Committee in elaborating an annual programme. When
a final sectoral programme was submitted by the Committee, the Divi-
sion would evaluate it in conjunction with recommendations received
from the Regional Division. The consolidated annual programme for the
sector would then be forwarded to the head of the Department for co-
ordination.

Each Sectoral Division also would assist the Government depart-
ments in its sector in following up the implementation of the program-
mes by means of quarterly and annual reports. These reports would be
forwarded to the head of the department for consolidation into the an-
nual evaluation report of the Planning Office.

(2) The Regional Division would provide the staff of the Planning Office
with the viewpoint of the provincial leaders. By receiving information
from each governor-general as to the provincial needs in all sectors, the
Division would make available an opinion that was more geographic
than economic and one that might include some aspects not mentioned
in the sectoral recommendations.

It would be the job of the Regional Division to keep the governor-
general of each province fully informed of economic development in
each major sector in Ethiopia in general and in his province in particular.
The Division would transmit the views of governors-general to the Sec-
toral Divisions for co-ordination with the proposals of the Sectoral De-
velopment Committees.
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The head of the Co-ordination and Follow-Up Department would
receive directly from Government departments their preliminary budget-ary estimates of expenditure based upon the plan provisionally approvedby the Planning Committee. He would also receive from the financialinstitutions suggested figures of loans for economic development, andfrom the Minister of Finance a preliminary estimate of the funds availablefor development expenditure during the following year, including foreignassistance. He would co-ordinate all those estimates with the annual pro-
gramme provisionally approved.

The Administrative Services Department should attend to all house-keeping
arrangements for the planning administration.

4. Sectoral Development Committees

The second five year plan contemplates six standing committees for co-or-dinating planning activities: (1) Planning and Investment Committee, (2) FinanceCredit Committee, (3) Trade Committee, (4) Social Development Committee,(5) Land Reform and Settlement Committee, and (6) Legislation Committee.These committees do not seem adequately to cover the sectors which should beemphasized in development planning. Finance and legislation, for example, shouldbe considered in relation to each sector covered by the plan, while industry, power,mining resources, agriculture, transport and construction work do not seem tobe given enough emphasis in the committees as at present constituted. The fol-lowing Sectoral Development Committees should therefore be formed, correspond-ing to the proposed Sectoral Divisions in the Co-ordination and Follow-Up De-
partment of the Planning Office:

(1) Industry, Power and Mines
(2) Agriculture
(3) Transport and Communications
(4) Building and Construction
(5) Trade

(6) Social Services

Each Sectoral Development Committee would be the body which wouldview the sector as a whole, including related investment and financing, legisla-tion, land use and manpower. It would co-ordinate the programmes and projectswithin the sector and maintain an even balance between the interests of the va-rious Government departments. The draft National Planning Administration Or-der provides for the establishment of such Sectoral Development Committees.The chairman of each of these committees should be a senior official in oneof the Government departments principally involved in the activities related tothe sector concerned. The other members would be the heads of the Develop-ment Units of the Government departments involved in the activities of thesector, other officials who are considered experts in particular problems in-volved, and representatives of the Chamber of Commerce of Addis Ababa andof private businesses involved. The committees should report, through theirchairmen, to the head of the Planning Office.

It is important that the Sectoral Development Committees should ensurethat projects are viable, ensure that each project is allocated to a specific Go-vernment department, and rank them in order of priority. It is essential thatpriorities be seen to be of crucial importance, as they will determine which pro-
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jects must be abandoned or deferred in the event of capital or other resources not
being available for all projects, and also which additional projects should be
included if additional resources become available.

The projects in each sector finally approved in a five year plan should be
subdivided by years, so that a clear picture is presented both of how the pro-
jects of each sector will progress during the plan and what proportion of each
sector's projects are expected to appear in each annual programme. Only in this
way can a rational assessment be made of the viability of plans and programmes.
Such a breakdown is also very useful for the supervision, follow-up and evalua-
tion of the results of plans and programmes.

5. Development Units in Ministries and Government Agencies

The elaboration and implementation of realistic plans, programmes and pro-
jects depend primarily on the Government departments. While the success of de-
velopment planning depends to a considerable extent on their good general ad-
ministrative structure and methods of work, it is also importatnt that effective
Development Units should be established and consolidated in them.

The document introducing the second five year plan contains the following
statement regarding the function of Planning Units:

"Planning Units are established in the executive Ministries and/or agencies
headed by senior officials of the Government. The functions of the Planning
Units are to plan the activities of their Ministries and agencies, research and
statistics, to prepare and follow-up the implementation of the development plans
and departmental co-ordination. These Planning Units have direct contacts with
the Office of the Planning Board. The head of each Planning Unit is responsible
to his Minister, and in liaison with the Office of the Planning Board and with
the Planning Units of other Ministries and agencies in the course of preparing
the development plan(s), co-ordination, and in the course of implementation of
said plans(s) and research work and training courses. . . "

In a few of the Government departments such Units are working effectively;
in others they have not been given sufficient status or power to enable them to
carry out their functions effectively. These Units must be fully aware of the
policies and aspirations of their organisation, and of the financial, manpower
and material resources likely to be available for the implementation of projects.
They should also be fully aware of the general Government development policy
and of all decisions taken by the Planning Board and the Planning Committee,
as well as being in close touch with the work of the Planning Office. While
each Unit must press the policy and claims of its Government department in the
Sectoral Committees, to the Planning Office and to the Planning Council, it must
also point out within the Government department the limitations within which
planning and programming must be accomplished. Such Units should be named
Development Units, which would more correctly describe them, as their func-
tions include responsibilities in relation to execution and follow-up of plans, pro-
grammes and projects as well as the planning function itself.

The Development Units must be recognised as integral parts of departments,
responsible to the department heads. It must also be recognised, however, that
they have a special relationship to other planning organs, one of their functions
being to ensure maximum co-operation between their department end the plan-
ning organs.
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CHAPTER V

TECHNICAL UNITS ASSISTING IN THE PLANNING PROCESS

1. The Central Statistical Office

The provision of reliable statistical data is of paramount importance for the

formulation and periodic appraisal of plans and programmes. In the past, such

statistical data as existed was dispersed among Government departments and

privaLe enterprises. Some limited attempts to consolidate, co-ordinate and classify

this data were made by such bodies as the Ministry of Commerce and Industry

and the State Bank of Ethiopia.

The Central Statistical Office was established in June, 1960 and was given

an independent budget for the year 1961/62. Since January, 1963 it has been

attached to the Prime Minister's Office. Its functions have been to co-ordinate

the work of the statistical units in Government departments and to plan the esta-

blishment of effective national statistical services. It is advised by the Inter-Mi-

nisterial Committee of Statisticians, which was set up in 1959.

In June, 1960, a Five Year Statistical Programme for 1961-1965, drawn up

by the Inter-Ministerial Committee, established priorities and timetables for the

collection of new statistical series; provided for the expansion and development

of statistical services, keeping primarily in view the requirements of national

planning; established priorities for new statistical services and provided for the

development of the Central Statistical Office. This programme is now the guiding

document in statistical development.

Considerable progress has been achieved since the Central Statistical Office

was set up. What has been done, however, has been sporadic and conditioned by

such factors as budgetary provisions and problems and administrative pressures

arising from time to time, rather than following a well-planned development

pattern. Progress has been made largely through the insufficiently co-ordinated

efforts of individual Government departments and agencies. The functions of

the statistical units in Government departments need to be expanded and co-

ordinated to provide the needed range and type of statistics.

Another gap in the statistical service is the lack of adequate statistical units

in the provinces. While the Ministry of Agriculture, the Commercial Bank of

Ethiopia, the Customs Administration and the Ministry of Commerce and In-

dustry have offices in some of the provincial centres which provide statistical

data, these need to be developed into viable provincial units which will provide

a continuous flow of reliable statistics to the headquarters of the Government

departments and, through them, to the Central Statistical Office.

A draft Central Statistical Office Order, drawn up in 1964 to regularise

statistical services, provides for the legal establishment of the Central Statistical

Office, reporting to the Prime Minister as President of the Planning Board Com-

mittee (i.e., the Planning Board Executive Organ), and lays down its powers and

duties. Together with the draft National Statistical Proclamation, it establishes

the legal framework for the development of statistical services in the Empire. This

proposed legislation, while avoiding over-centralisation of statistical services,

makes the Central Statistical Office the overall co-ordinating and supervisory

authority and provides the machinery for effective inderdepartmental co-operation.

It also establishes the Central Statistical Office as the general advisory body to

the Government, through the Planning Board Committee, on all matters of sta-
tistical policy.
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In view of the role of the Central Statistical Office as a source of data
essential to national planning, it should come under the control of a Minister
of State in the Prime Minister's Office who, it is proposed, should be responsible
for all planning activities.

2. The Technical Agency

The Technical Agency was established by the Technical Agency Order,
1963.31 It is stated to be an organ of the Planning Board and to work under
the direct supervision of the Planning Board Executive Organ.32

The duties and functions of the Agency are established in the Order as
follows:

(1) In accordance with the approved Annual Working Programmes and upon
the request of the Planning Board and in consultation with the com-
petent Ministry or Ministries, to undertake economic and technical
feasibility studies, looking to the establishment of economic and social
development projects and enterprises envisaged in the development plans;

(2) Following preparation of these plans and their submission by the com-
petent Ministry or Ministries for approval by the Planning Board and at
the request of the Board and in consultation with the competent Ministry
or Ministries, to prepare or cause to be prepared all necessary designs,
plans, specifications, drawings and other technical material required for
the requesting of tenders and the construction or installation of facilities.

(3) At the request of the Planning Board and in consultation with the com-
petent Ministry or Ministries to:

(i) request tenders for such construction and make recommendations as
to the letting of contracts therefor;

(ii) prepare and negotiate contracts in connexion with all aspects of its
activities;

(iii) supervise such construction and, in connexion therewith, issue orders
for the making of payments to contractors in accordance with the
terms of contracts entered into with them;

(iv) make recommendations concerning the employment of competent
management personnel for industrial enterprises so established.

The Agency, which may provide its services in connexion with the estab-
lishment of economic and social development projects privately financed as well
as those financed from Government sources, is empowered to undertake any
of its activities either directly through its own personnel or by utilising the
service of independent experts. To the maximum extent feasible, independent
consulting architectural and engineering firms are to be retained to perform
services in connexion with projects submitted to the Agency.

The ultimate decision-making function with respect to (1) questions of policy
and substance arising in connexion with the planning, and (2) the establishment
and operation of projects and enterprises, is to remain vested in the Planning
Board and competent Ministries. The Agency is therefore required to keep the
Planning Board fully informed of its activities. It must also maintain close liaison

31. Cited above at note 18.
32. Second Plan, Appendix 1, at p. 363.
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with the Ministries most directly concerned with any given project and establish,
where necessary, advisory committees of technicians and experts (who may be
co-opted from other organisations with the latter's content).

The Agency is not yet well established, and its services have not yet proved
significant for economic and social development programmes. Adequate feasibili-
ty studies are essential for the establishment of viable plans and programmes,
however. To integrate the Agency's work with that of o:her bodies concerned
with planning and development, it should be made legally responsible to the
Prime Minister and should, in practice, come under the control of a Minister
of State in the Prime Minister's Office who, it is proposed, should be responsible
for all planning activities.

3. The Development Fund

The Development Fund was envisaged as a special Government fund set
aside for financing development projects. Such a fund would have the advantage
of directing resources earmarked for development into the projects approved
by the Annual Development Programme. It would have the disadvantage, how-
ever, of segregating into separate channels, with separate controls and differing
administrative procedures, these resources earmarked for development projects
and those resources approved for recurring expenditure in connexion with those
projecis after they were established, as well as resources at the disposal of Mini-
stries or agencies for other purposes. Such a fund would detract from the powers
of the departments charged with all the executive func:ions of government and
would place responsibility for implementation on the planning organs controlling
the fund,

The document introducing the second five year plan stated that the Deve-
lopment Fund had been set up under the Planning Board "for the furtherance
of development plans."33 However, no evidence of its existence appears in sub-
sequent Annual Budgets, and it appears that it is not now the intention to pro-
ceed with it.

4. The Investment Committee

The Inves'ment Committee, set up under the Investment Decree, 1963.3
has as "its principal purpose the study and recommendations of measures to
be taken with respect to facilities, tax exemptions. . . . and related benefits and
privileges to be accorded to potential investors in order to stimulate and en-
courage private capital investment in Ethiopia." The preamble to the Decree
makes it clear that such encouragement is intended to apply to the investment
of both foreign and domestic capital.

The Committee consists of the Ministers of Agriculture, Commerce and In-
dustry, and Finance (or their designa'ed representatives), the Governor of the
National Bank of Ethiopia and the Head of the Planning Board.

All proposed individual projects for private investment which require the
exercise of any discretionary power conferred on any Ministry by law are to
be submitted to the Investment Committee for review. It recommends to the
Minis'ries concerned specific action to be taken on them within the limits of
the law and the discretion conferred on the Ministry. Steps should be taken to

33. ]bid.
34 Cited above at note 16.
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bring the Investment Committee under the control of a Minister of State in the
Prime Minister's Office responsible for all planning activities.

The Investment Committee has not been in existence long enough for an

assessment to be made of its contribution to the fulfillment of development plans

and programmes.

5 The Economic and Technical Assistance Board

The Economic and Technical Assistance Board, which now operates under

the Minister of Finance, was set up to replace the former Technical Assistance

Committee and the Economic Assistance Board. It conducts negotiations with

foreign governments and international bodies supplying economic and technical

assistance to Ethiopia. The Board was administratively established and has no

separate legal existence.

At present, the Board handles practically only such assistance as comes from

the U.N. and the United States, often leaving assistance coming from other sources
to be negotiated separately, and sometimes independently, by the Government
departments concerned. However, the draft National Planning Administration Or-

der gives the Board the exclusive right to conduct negotiations and sign contracts

with foreign organisations, whether international, governmental or private, in
regard to foreign assistance to be supplied to the Ethiopian Government or any
of its departments. It also provides that representatives of affected Government

departments shall be invited to participate in negotiations and that no contract
for foreign assistance requiring subsequent expenditure of domestic monies may
be signed unless the resulting investment projects have been included in, and
Ihe expenditure foreseen by, the development programme provisionally approved
by the Planning Committee.

It is essential to effective planning that all assistance received from abroad
should be properly co-ordinated with development plans and programmes. To
this end it is highly desirable that a body such as the Board should be made
responsible for all negotiations for such assistance. In view of the need for a
continuous exchange of information between the Planning Office and the Board
and the essential role of the Board's work in the planning process, the Board
should be attached to the Prime Minister's Office, rather than operate under the
Minister of Finance. and should come under the control of a Minister of State
responsible for all planning activities. It is also desirable that the Board be legally
established and its powers and duties laid down in a legai document.

The control of the application of economic and technical assistance would,
under the draft National Planning Administration Order, become part of the
normal supervision and follow-up of the implementation of development plans
and programmes.

35

CHAPTER VI

GENERAL PLANS AND SPECIAL DETAILED PROGRAMMES

I. Five Year Plans

The setting of the objectives of a five year plan is primarily a political
process. The general trend of Government policy, involving more than purely
economic or social considerations, must be considered. For this reason, responsi-

35. See Chap. VIII, below.
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bility for approving the policy underlying each five year plan and the subsequent
adoption of the plan should rest with the Council of Ministers and the Emperor.
Parliamentary approval is not appropriate, as such a plan should be in the na-
ture of a socio-economic document rather than a legal one; Parliament should
be kept fully informed of the facts and the thinking behind the plan and of the
objective being pursued, but should not be called upon to enact or approve the
plan as such.

Under present procedure and in the draft National Planning Administration
Order, the final approval of five year plans rests with the Planning Board. While
it would seem to be more appropriate if such plans were considered by the
Emperor and the Council of Ministers as such, the present arrangement broadly
fulfills the requirement of political consideration of such plans.

Consideration of policies and objectives to be embodied in each five year
plan is, at present, also a matter for the Planning Board. In the draft Order,
however, interpretation of Government policies for the guidance of the various
planning organs is laid to the Planning Committee. As discussed earlier?36 these
policies could be determined in the first instance by the Research Division of
the Planning Office and then submitted to the Planning Committee for approval.

2. Area programmes and their co-ordination with the national plan

There are fourteen provinces in Ethiopia, subdivided into ninety-eight sub-
provinces. There is no local self-government in the provinces, the provincial and
sub-provincial administrative system being a localised extension of the central
government. At present a limited amount of self-government is being proposed
for the sub-provinces. This proposal, if adopted, may radically change the rela-
tionship of the area authorities to the Government departments and central
planning organs. The discussion below is, however, based on the existing ad-
ministrative pattern.

Up to now, there have been no area programmes as such and no provision
for the co-ordination of seetoral plans at the provincial or sub-provincial level.
Planning and development have been seen as matters for Government departments,
in consultation with organs of the private sector, and no place has been given to
the provincial officials as such in the planning process. As officials of Govern-
ment departments, they may be consulted in relation to the provincial aspects
of the departmental plans, but there has been no elaboration of overall plans or
the setting of priorities within the areas themselves.

The proposals and comments of those involved in development programmes
and projects in the various parts of the Empire should be taken more into account,
independently of the information coming through Government departments. It
therefore is important that governors-general of provinces should have a re-

cognised place in the planning organisation. In view of the past history -of cen-
tralisation, however, it would be wise to make their participation one of gradually
increasing importance.

In the draft National Planning Administration Order, the Planning Committee
is required "to provide for the participation of Governors-General and other pro-
vincial and local authorities in the planning and development process." Sub-
ordinate legislation should be enacted providing for the participation of the re-

36. See Chap. IV-3, above.
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presentatives of the various areas of the country in the planning machinery.
However, it would be premature now to provide for their close integration into
the planning machinery.

The role of the provincial governor-general eventually should include: to
co-ordinate the various Government departments' programmes within the pro-
vince; to draw up a schedule of priorities for projects within the province; to
follow up progress on implementation, reporting difficulties and supporting the
agents of Government departments in their justified requests for assistance; to
inform Government departments of local conditions, institutions, customs, and
prejudices; to suggest priorities for future programmes and to indicate what
further assistance is needed to ensure implementation.

3. Programmes for certain branches of the economy

While provision is now made for Planning Units within Government depart-
ments - whether or not they operate effectively - no proper provision is made
for co-ordinating programmes within the various sectors of the economy. In some
cases one ministry covers almost the whole of a sector, but in others a number
of departments are involved. The balanced development of the transport and
communications sectors, for example, requires machinery for co-ordinating the
projects of the Ministry of Public Works and Communications; the Ministry of
Posts, Telegraphs and Telephones; the Imperial Board of Telecommunications of
Ethiopia; the Imperial Highway Authority; and Ethiopian Air Lines, Inc.

The Standing Committees now established - Planning and Investment.
Finance and Credit. Trade, Social Development, Land Reform and Settlement,
and Legislation in most cases cut across all sectors. It therefore is important
that a Sectoral Development Committee, and a corresponding Sectoral Division
in the Planning Office, should be es'ablished for each major sector of the econ-
omy. Such committees would co-ordinate the plans and programmes of the de-
partments within their sectors and ensure the balanced development of the sector
as a whole.

4. Annual implementation programmes

An annual programme loses all its effectiveness when it is not completed
until months after the adoption of the budget that will finance it. Integrated work
schedules for both planning and budgeting are therefore necessary. The draft
National Planning Administration Order requires the Planning Committee to
establish co-ordinated annual work schedules with completion dates for each
s'age of the planning procedures and the preparation of the budget estimates
therefor. These work schedules shall be strictly enforced by the Prime Minister
and must be published in the Negarit Gazeta and be binding and strictly adhered to.
There will undoubtedly be difficulties in preparing these schedules, as initial
planning must be done as far in advance of budget formulation as possible, while
the budget for capital expenditure must be merged with that for recurring ex-
pendi'ure and the completed budget must be adopted immediately before or very
soon after the beginning of the fiscal year. (The present law requires the budget
to be approved before the beginning of the relevant fiscal year.)

The planning procedure begins with the formulation of objectives in accord-
ance with the five year plan and in the light of the laest available reports on the
plans as a whole and on the previous annual implementation programmes. This
should be done by the Economic and Social Research Division of the Planning
Office, and its recommendations should be sent, af'er review by the head of the
Planning Office, to the Planning Committee for approval.
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After such approval, the Sectoral Divisions of the Planning Office would
prepare directives for the Government departments in their sectors, informing them
of the objectives approved and giving them guidance on the formulation of their
parts of the annual programme. At the same time the Regional Division would
inform governors-general of provinces of the objectives approved.

On receipt of such directives, the Development Units in the various Govern--
ment departments would begin to formulate proposals, seeking assistance as
necessary from the Sectoral Divisions of the Planning Office and obtaining from
other divisions of their organisations necessary data. At the same time, the
department representatives in the provinces would be required to obtain the
views of the governors-general on development projects in their areas.

When a Development Unit had completed its programme and list of priori-
ties, these would be reviewed by the senior officials of the Government depart-
ment and forwarded to the appropriate Sectoral Development Committee- The
programme would include an assessment of each project in relation to the pro-
gramme as a whole and proposals as to how each project should be financed.

When a Sectoral Development Committee had reviewed the programme pre-
pared by the Government departments in its sector, it would discuss and evaluate
the proposals, calling as necessary upon the assistance of the corresponding Sec-
torat Division of the Planning Office. It would discuss with other Sectoral De-
velopment Committees projects which were related to projects in other sectors.
Each Sectoral Development Committee would establish a programme for its
sector and arrange the projects within it in order of priority. The programme
would then be forwarded to the corresponding Sectoral Division of the Co-ordi-
nation and Follow-Up Department of the Planning Office. At the same time,
the Regional Division would arrange for governors-general of provinces (or
their representatives) to be convened so that their views on the projects proposed
for their provinces and the general development needs of their provinces might
be obtained; these views and proposals would be made known to the Sectoral
Divisions, which would consolidate plans for their sectors in the light of all the
informa.'ion at their disposal and forward them to the head of the Co-ordination
and Follow-Up Department. He would co-ordinate them into a consolidated
programme for the financial year, listing projects in order of priority. Problems
which could not be resolved within the Planning Office would be referred to
the Planning Committee for decision.

The co-ordinated programme would then be sent to the Planning Committee
for provisional approval. The main considera'ion from this stage on should
be not whether individual projects were advisable or possible, but whether the
projects that had been provisionally approved could be financed. If resources
were not available for all of the projects, then 'he programme could be reduced
by the elimination of pro.iects, beginning at the bottom of the priority list. After
being considered by the Planning Committee the programme would be sent to
the Council of Ministers, the Emperor and Parliament, where it would be con-
sidered in close relation to the annual budget.37

5. The legal force of plans and programmes

At present, no plans, programmes or projects have, by themselves, any
legal force. Estimates for projects may be included in the annual budget, which
is enacted. International loans may be contracted for projects, and these loans must

37. See Appendix III, below.
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be approved by Parliament. In this way, projects, and therefore the programmes
which they collectively constitute, may be said, indirectly, to have some legal

force, but the relationship is rather strained. It is the financial allocation rather

than the projects themselves which are legally recognised.

The detailed operation of five year plans and longer-term projections is

not considered sufficiently foreseeable to justify giving them legal force. Since

details and priorities may well be altered out of all recognition in the course of
their implementation, a legally enforceable document might well be more of a

hindrance and embarrassment than a help. The proposed National Planning Ad-

ministration Order does not, therefore, provide for the legal enactment of such
documents.

On the other hand, annual implementation programmes provide for the re-

latively near future. They are closely related to, and integrated with, annual

budgets. The procedures laid down in the draft National Planning Administra-
tion Order therefore envisage annual implementation programmes becoming, like
the annual budgets, legally enacted documents, part of the law of the land, which
must be obeyed and implemented like any other laws.

CHAPTER VII

FINANCING OF PLANS AND PROGRAMMES

t. Overseas sources of finance

Overseas sources of finance for development projects in Ethiopia fall broadly
into two categories: (1) investments and loans arranged for private individuals
and corporations and (2) loans and gifts in cash or in kind received by the Go-
vernment, or Government departments, from foreign governments, international
bodies or private organisations.

Business investments and loans by overseas investors and creditors to indi-
viduals and corporations for development purposes are encouraged by the pro-
visions of the Investment Decree of 1963.38 The means of ensuring that the pro-
jects of Ethiopian companies conform to national plans are discussed in the next
sections, and the problems are not basically different where the financing of the
projects is assisted by foreign capital. However, as an additional measure, foreign
investments and loans could be given more favourable Government conditions if
the firms receiving them were conforming to the objectives of plans and program-
mes. So far as foreign firms or their branches are concerned, they also could be
given concessions if they phased their development and undertook projects in
conformity with national development plans and programmes established from
time to time.

All assistance negotiated for the Government and Government departments
is to finance particular projects. It is part ot the planning procedure to ensure
that such financing is in accordance with established plans and programmes.
The Economic and Technical Assistance Board39 is the organ designated by
the draft National Planning Administration Order as having the exclusive right
to negotiate such assistance. It will be for the planning organs, and particularly
the Minister of State for Development in the Prime Minister's Office and the

38. Cited above at note 16.
39. See Chap. V-5, above.
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Planning Office, in consultation with the Economic and Technical Assistance
Board, to ensure that such assistance is properly integrated with development pro-
jects and provided for in plans and programmes.

It is not always realised that economic and technical assistance in the form
of gifts from abroad should be controlled in a manner similar to loans and
geared to plans and programmes. It may prove practicable and desirable to exemptgifts up to a certain value from the controls imposed, although this should be
done under established rules and procedures. However, offers. e.g., of money
to build roads, of personnel to establish teaching institutions or of aircraft forthe national airline may have substantial effect on national plans and should be
subject to careful scrutiny by the Economic and Technical Assistance Board, inclose co-operation with 'he Planning Office. The construction of roads and theestablishment of teaching institutions almost invariably involve the expenditure
of domestic monies in addition to those provided from abroad and, when com-ple'cd, they involve annual recurring expenditure for operation and maintenance.
A gift of aircraft of other than the normal types used by he national airline, or
those considered most suitable for the type of service involved, might well costthe airline, over the years in additional operating costs, more than the initial cost
of more appropriate aircraft.

Politically, it may prove embarrassing to refuse gifts from friendly countries;economically, it may prove equally embarrassing to accept them. The implica-
tions of doing so for economic planning and development should be thoroughly
invesigated and considered.

It is customary and natural that an offer from a foreign government or in-ternational agency should be made directly to the government concerned. The
important point is that such an offer should be immediately transmitted to theEconomic and Technical Assistance Board and that 'he Board should fromthat point take charge of the negotiations- This does not remove the matter fromthe consideration of the Government department, since the Board cannot conductintelligent negotiations without the assistance of its personnel, which is provided
for in the draft Order. This centralisation of foreign assistance negotiations willgive the Economic and Technical Assistance Board a total view of the projects
proposed and it will give the Board an opportunity to consolidate the various
offers and. if it wishes, to make counter proposals of its own.

The signing of contracts for foreign assistance is prohibited by the draft
legislation until the project involved, including any subsequent expenditure ofdomestic monies, has appeared in the programme for the sector concerned andbeen provisionally approved by the Planning Committee. This is the earliest
time in the planning procedure that anything definite can be done in this regard.Even at this stage, there is the possibility that such projects may be deletedfrom the programme in the later consideration of financial matters. A problem
therefore arises that cannot be settled by the establishment of strict procedural
rules but must depend on intelligent action taken by the Economic and Technical
Assistance Board. If a low priority is assigned to a project that would dependupon foreign assistance, then the Board would have to delay signing any contract
until it was definite that the project would be included in the programme.
2. Private domestic sources of finance

As part of the planning process, each year it will be necessary for the Na-tional Bank of Ethiopia, in consultation with the other banks, to calculate whatexpansion of funds should be allowed during the succeeding year for develop-
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ment purposes and to report this to the Planning Office. After provisional ap-
proval of the annual implementation programme by the Planning Committee,
the National Bank will be informed of the programme adopted. The National
Bank, exercising its power of supervision over other banks in Ethiopia,40 should
then issue directives to them on the framing of their credit policy for the year and
indicate the re-discount policy which it will itself pursue.4 ' Such directives may
need to be modified when the annual programme is finally enacted and pro-
claimed.

Authority to establish companies, increase their share capital or float loans
for them could and should be restricted or prevented by the National Bank
unless Iheir policies and projects conform to development plans and program-
mes. Projects which do not require bank loans, increase in share capital or the
floating of public loans can be controlled by indirect means. Tax concessions,
free or cheap factory sites and cheap utilities, for example, can be used to en-
courage desirable activities. On the other hand, taxes, export and import re-
strictions, embargos on the use of foreign currencies and restrictions on the use
of land can be used to discourage undersirable activieties.

3. Funds from the publio sector

The funds made available for development purposes by public authorities
providing commercial services from the balance of their receipts over normal
expenditure will be communicated to the Planning Office together with the draft
annual implementation programmes prepared by these authorities. Most of the
public funds available for development purposes, however, will be provided from
the annual budget, the preparation and presentation of which is discussed below.

When the Government departments are notified of the provisional approval
of the annual implementation programme, their Development Units would co-
operate closely with the sections responsible for budget preparation in order to
formulate an expenditure budgetary estimate for the carrying out of approved
projects. As the cost of individual projects would have been refined in the
previous planning process, this should be accomplished quickly. Each department
would integrate the capital and recurring portions of its budget and forward
it to the Ministry of Finance. A copy of 'the capital portion would be sent
to the Planning Office for use by the Co-ordination and Follow-Up Department
in framing a programme that is integrated in its physical and financial aspects.

The Minister of Finance prepares the annual budget for the Empire.42 In
considering recurring expenditure, the Minister takes into account the proposals
submitted to him by each Ministry,4 3 but the proposals which he finally presents
to the Council of Ministers are his own. With regard to development expenditure.
however, the proposals would have been evolved from the programme approved
by the Planning Committee, of which the Minister of Finance is a member,
and it would not be necessary for him to evaluate the details of this part of
the budget. It is part of his task to find the revenue and o'her means of balanc-
ing the total budget, however, and the final budget has to be based on the
economic and financial conditions of the country as near as possible to the

40. Monetary and Banking Proclamation, 1963, cited above at note 15, Art. 2.
41. It may be necessary to amend the banking law to enable a sufficiently flexible policy

to be followed.
42. Ministers (Definition of Powers) Order, 1943, cited above at note 6, Art. 46(a).
43. Id., Art. 16.
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beginning of the fiscal year and on the changes expected during the year.
Because more exact estimates of these conditions will be possible at the time
of budget preparation, it may be that it will be necessary for the Minister of
Finance to recommend reductions in expenditure on the development part of the
budget; in such case, he should recommend to the Council of Ministers the eli-
mination of development projects shown as of lowest priority in the program-
me. No other proposals for reducing the development part of the budget should
be made at this stage.

The Minister of Finance will forward his budget estimates, with his com-
ments and recommendations, to the Council of Ministers for use in framing
their budget proposals."4 While they have great discretion with regard to all
questions relating to the recurring portion of the budget, the development portion
normally would be reduced only by eliminating projects shown in the annual
programme to be of lowest priority. If they disagreed with the priorities assigned
by the Planning Committee, it would be proper for them to remit the question
to that body for further consideration.

The draft National Planning Administration Order provides that the an-
nual development budget may provide that the financing of projects included in
each annual programme may be extended over a period of two or more years
and may require that such projects be automatically included in the budgets for
those years as submitted to Parliament. Another clause states that the develop-
ment budget shall, as appropriate, provide that each minister and executive
head of each Government department shall have the power to dispose of funds
appropriated to his department for development projects but not usable during
the fiscal year, by spending them on other development projects, provided that
such funds do not exceed fifteen per cent of the total development budget of
the department, and provided further that prior approval has been obtained
from the Minister of Finance. These provisions are designed to secure econo-
mical and effective execution of the development programme. They would be
appropriate in the case of projects extending over more than one year and
when "savings" arise from projects which do not develop as quickly as expected
during any financial year. The approval of the Minister of Finance is meant as
a safeguard against misappropriation; it would also give him the opportunity
to evaluate the significance of the projects, their involvement in the plans of
the department, and their relationship to projects of other departments. He
might also take into consideration the necessity for consequential modifica-
tions in parts of the recurring budget. If the approval of the Minister of Finance
were not given, or if the percentage of the total development budget involved
exceeded fifteen, it would be open to the Ministry to propose a supplementary
budget.

45

4. General development financing procedures

The key problem of economic planning is to keep the projected plans
within the limits of the means available to finance them and, at the same
time, to use to the limit all financial resources which can be made available.
In order for the Planning Committee to approve a development programme, it
therefore must have an estimate of the available resources. Under present pro-
cedures, no estimate is available until the Minister of Finance presents his
complete proposed budget to the Council of Ministers. This is, however, too

44. Rev. Const., Art. t15-
45. Id., Art. 118.
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late to enable the Planning Committee to make its decisions at the proper time.
The Minister of Finance should, therefore, prepare for the Planning Office, a"preliminary estimate" of the funds that would be available from budgetary
sources for development activities. The results of negotiations for foreign assist-
ance by the Economic and Technical Assistance Board should accompany this
estimate. It this way it would be possible to prepare a co-ordinated annual
development programme for submission to the Council of Ministers at the same
time as the annual budget proposals prepared by the Minister of Finance.

The Co-ordination and Follow-Up Department of the Planning Office would
prepare a consolidated estimate of development income and expenditure which
would be incorporated in the draft annual development programme sent through,
the head of the Planning Office to the Planning Committee.

The Planning Committee would consider and approve this annual pro-
gramme. In the process, it might consider projects which had been dropped from
the provisionally approved programme, but any changes made by the Committee
should be in accordance with the list of priorities previously established.

The annual development programme approved by the Planning Committee'
would be forwarded to the Council of Ministers, together with an explanation
of how each project was to be financed. This would reach the Council of Mi-
nisters at the same time as the annual budget estimates prepared by the Minister
of Finance and the two would be considered concurrently. After approval, they
would be forwarded to Parliament for enactment, from whence they would be
sent to the Emperor for final approval and proclamation.

CHAPTER VIII

IMPLEMENTATION, SUPERVISION AND REVIEW

1. Means of implementation

The executive authority for implementing economic and social plans, pro-
grammes and projects should be given to existing Government departments.
Since this authority would be a logical extension of their general executive
powers and duties and is within the framework of their existing legal powers
and duties, no changes in the law or in past practice in this respect would
be involved.

To give such authority to the planning organs would require additional
liaison and co-ordination between them and existing Government departments.
Other drawbacks would be the planning organs' lack of experience with existing
activities, risk of duplication in technical and administrative services, and pos-
sible overlapping of functions and disputes over responsibility. In addition, the
day-to-day preoccupation with the implementation of projects might well distract
the planning organs from planning as such. It would almost certainly make
them take a less objective view of the projects when it came to evaluation and
follow-up.

Government departments, on the other hand, are responsible for running
existing projects in the same field, and often of the same kind, as those likely
to be planned for in the future. The criticism that existing projects and ac-
tivities are not always run too effectively is no reason for creating new agencies
or taking away the responsibility of existing ones; it is a strong reason for im-
proving present organisation and existing practice. Only if it could be shown
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that the optimum size for effective management had been exceeded would there
be a case for new or different implementing organs, and there is no evidence of
this at the present time in Ethiopia.

2. Supervision of implementation

The task of focusing the departments' responsibilities for implementation
of development plans (whether they act themselves or persuade the private sec-
tor to do so), as well as for taking part in planning, will be greatly assisted by
the proper use of the Development Units, which should be thoroughly conversant
with all development plans and programmes affecting their respective depart-
ments and with the resources necessary to implement them.

Each of the projects included in the annual programme will be assigned
to a specific Government department for implementation and follow-up. Part
of this task will be to ensure that each sub-agency or contractor responsible
for a particular project prepares quarterly reports giving physical achievements
and reasons for unscheduled delays, plus a financial report on expenditures.
The Development Unit should evaluate these reports and draft recommendations
for action to correct deficiencies in the implementation of projects. Any changes,
however, must stay within the financial limitations that are imposed by the
National Planning Administration Order.

The Development Unit's recommendations and the co-ordinated quarterly
reports will be sent to the appropriate Sectoral Division of the Planning Office
for study of the recommendations and to the Sectoral Development Committee
for assistance in the preparation of evaluation reports.

The follow-up reports of the Government departments will be studied by
the appropriate Sectoral Divisions of the Planning Office, and recommendations
for action will be prepared by each Division. These recommendations will be
co-ordinated by the head of the Co-ordination and Follow-Up Department. The
head of the Planning Office will then forward them to the Planning Board and
the Planning Committee.

I believe that such reports should also be sent to the Prime Minister, as
such, as he has the responsibility, in accordance with the general powers given
him by Order No. 1, as amended,6 for supervising the execution of the planning
law, including the enacted annual implementation programmes. His office should
scrutinise and approve the recommendations made by the Planning Office, in-
form the Government departments concerned and request further information to
be given or action taken to remedy deficiencies and to carry out agreed re-
commendations. Further strong action may need to be taken to ensure that the
plans and programmes are implemented. Such action would have to be political;
all that legislation and procedural instructions can do is to provide for the
flow of information which would enable such control to be exercised.

Evaluation is vital to any programme of economic development. Without
it, projects can go astray and the organs of the planning structure can lose sight
of the real objectives. The evaluation process begins with the quarterly progress

46. Article 2tA, Ministers (Definition of Powers) Order, 1943, cited above at note 6, as
amended by Ministers (Defimition of Powers) (Amendment), 1943, Order No. 2, Neg.
Gaz, year 3, no. 1-
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reports prepared by the sub-agencies and contractors. From these and its own
information, each Sectoral Development Committee would prepare an evaluation
report for its sector after the close of each year. Such a report would include
a detailed analysis and criticism of the previous year's sectoral programme and
recommendations for improvement.

Each Sectoral Division would study the evaluation reports of the related
Sectoral Development Committee and prepare its own report for the sector.
This report should be based upon the Committee report. information collected
by the various divisions of the Planning Office, and the observations of the
governors-general. It is important that the reports of the Sectoral Divisions should
be frank and objective. It is not necessary that the resulting final report be made
available to the public, and therefore the compilers should be free to make any
criticisms they feel to be valid. In addition to criticism and analysis, the report
should explain the value of each project in the sector to the national, regional
and sectoral economics and the relation of the sectoral programmes to the long-
range plans.

The head of the Co-ordination and Follow-Up Department would co-ordi-
nate the reports of the Sectoral Divisions, adding his own comment on the eva-
luation. The result would be the annual evaluation report of the Planning Office.
The head of the Planning Office would submit the report to the Planning Com-
mittee and to the Prime Minister.

3. Revision of plans and programmes-

Long-term projections are the tentative framework within which plans and
programmes are prepared; they are not subject to any formal approval, legal or
political. The revision of such projections, therefore, though not to be under-
taken lightly, does not present any legal, political or administrative problems.

The five year plan, on the other hand, is approved by the Planning Board
after a formal process of consideration, and it is published in its approved form.
Though it is not legally enacted, it is a formal political document of consider-
able prestige, and it would be very detrimental to the whole planning process
if it were to be subject to frequent changes. While changes in the implementation
within the framework of the plan would be normal, changes in its content should
be avoided as far as possible. On the other hand, to cling to a paper plan when
the foundations for its implementation have disappeared is absurd. In such
a case, a formal revision, approved and published in the same way as the original
plan, should be made.

At present, annual implementation programmes are approved in the same
manner as five year plans and are political documents without legal force. It is
proposed, however, that in the future such programmes should be enacted by
Parliament like the annual budget and become legal and legally enforceable do-
cuments. They could be amended only under the relevant provisions of the pro-
posed National Planning Administration Order or by further amending legisla-
tion. Since such programmes cover only one year, as do annual budgets, if they
are carefully framed it should rarely be necessary to alter them. If a change does
prove to be necessary, it is quite probable that a supplementary budget may also
be needed, and would need to be co-ordinated with the revised programme.
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Changes in the implementation of individual projects within the framework

of existing plans and programmes can be made by implementing authorities with

the approval of the Planning Committee. Changes which cannot be made under

the provisions of the draft National Planning Administration Order should, in

principle, be made by exactly the same procedures as those by which the original

plans or programmes themselves were established- As experience with the im-

plementation of plans and programmes grows, however, it may be possible to

delegate limited powers to revise plans and programmes to bodies lower in the

planning hierarchy, even, in some special cases, to the implementing authorities

themselves. Any such delegated power would, however, need to be exercised un-

der formal rules ind strict supervision.
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APPENDIX I

THE CONTROL AND CO-ORDINATION OF PLANNING ORGANS BY
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APPENDIX II
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APPENDIX IU

PROPOSED PROCESS OF CO-ORDINATION AND APPROVAL
OF PLANS, PROGRAMMES AND BUDGETS

(ASSUMING THAT THE IMPERIAL PLANNING BOARD REMAINS
IN EXISTENCE)
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THE CONSTITUTIONAL RIGHT TO JUDICIAL REVIEW OF

ADMINISTRATIVE PROCEEDINGS:
THRESHOLD QUESTIONS

by Robert C. Means*

Among the as yet unresolved questions raised by the Revised Constitution is

the question whether there is a constitutional right, enforceable in the courts, to

judicial review of administrative proceedings which threaten to deprive a person

of life, liberty or property. The question is most obviously presented where judicial
review is expressly barred by statute. However, it also may arise where the relevant

statute does provide for judicial review but only for a review which is in some way
limited - as to the issues which may be considered, for example.

If such a constitutional right exists, it presumably will be found in Article

43,1 and analysis of the problem would be shorter and more direct if, looking to

the language of that Article, the issue could be reduced to a question of the proper

interpretation of "due process of law" in this context. Initially thus to frame the

issue, however, would avoid two questions and assume the answer to a third. These

threshold question, which in one way or another fall outside of a discussion direct-
ed only at the meaning of due process of law, are the concern of this article. De-

pending on how they ultimately are resolved - and a definitive resolution is not

here offered - the meaing of due process of law may emerge as a major issue of

Ethiopian constitutional law or as a matter suitable only for academic discussion

and hypothetical problems.

The Questions Avoided: The Meaning of Article 122

The first question avoided would be whether an Ethiopian court possesses the

power to override legislative enactments on constitutional grounds. This question

has already been taken up in the pages of this Journal by Professor Krzeczuno-

wicz.2 His argument and conclusion may, fairly it is hoped, be summarized as
follows:

* Faculty of Law, Haile Sellassie I University.

1. Article 43:

"No one within the Empire may be deprived of life, liberty or property without due
process of law."

Arguably, a constitutional right to judicial review might also or alternatively be based
on Article 62(b):

"Any resident of the Empire may bring suit, in the courts of Ethiopia, against the
Government. or any Ministry, Department, Agency or instrumentality thereof, for
wrongful acts resulting in substantial damage ....

Of the issues discussed in this article, those as to supremacy of judicial construction
of the Revised Constitution and as to the retroactive effect of the Constitution would still
be relevant if the right to judicial review were based on Article 62(b), but the issue as to
whether Article 43 does guarantee due process of law would not. This last issue would, of
course, still be relevant in other contexts.

2. G. Krzeczunowicz, "Hierarchy of Law in Ethiopia,". 1. Eth. L.. vol. 1 (1964), p. 111.
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Article 122 of the Revised Constitution3 establishes the Constitution, together
with Ethiopia's international obligations, as the supreme law of the Empire, and
future statutes and other governmental acts inconsistent with the Constitution are
declared to be null and void. Article 122 is similar to the so-called "supremacy
clause" of the United States Constitution,4 and where the two differ the language
of Article 122 is the stronger and more explicit of the two. Since the supremacy
clause is the constitutional basis for the power of the United States courts to over-
ride state legislation on constitutional grounds,5 Article 122 establishes a prima
facie case for the existence of a similar power in the Ethiopian courts relative to
legislative enactments. However, a second necessary basis for the United States
doctrine of judicial supremacy in interpreting the constitution- the separation of
power among the judicial, legislative, and executive branches of the government -
does not exist in Ethiopia. The three branches of the Ethiopian government are
united at their top-most level in the person of the Emperor, Whose approval is
necessary before any legislation may become effective, Who possesses the power
to legislate independently, and Who is the ultimate court of appeal as well as the
supreme executive. Accordingly. Professor Krzeczunowicz concludes, it would be
pointless, and perhaps also inconsistent with the fundamental nature of the Ethio-
pian system of government, for an Ethiopian court to declare legislation void on
constitutional grounds.

As Professor Krzeczunowicz notes, it is necessary in this respect to distinguish
the power to render legislation void from the power to override legislation on con-
stitutional grounds in a particular case, and he does not foreclose the possibility
that the Ethiopian courts might properly exercise the latter, less sweeping power-
Because his argument calls into question not so much the power of a court to void
legislation as the prudence of its exercising such a power, he can leave open this
middle path without logical inconsistency. Before attempting to answer his argu-
ment, however, it is worth noting that the middle path may not exist if the questions-
is thought to be one as to the courts' power. From that standpoint it makes no dif-
ference so far as the relationship between courts and legislature is concerned whe-
ther a judicial decision refusing on constitutional grounds to give effect to a sta-
tute applies only inter partes or has the effect of rendering the statute null and

3- Article 122:

"The present revised Constitution, together with those international treaties, con-
ventions and obligations to which Ethiopia shall be party, shall be the supreme law
of the Empire, and all future legislation, decrees, orders, judgments, decisions and
acts inconsistent therewith, shall be null and void."

4. Constitution of the United States, Article V, Clause 2:
"'The Constitution, and the Laws of the United States which shall be made in Pur-
suance thereof; and all Treaties made, or which shall be made, under the Authority
of the United States, shall be the supreme Law of the land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding.

5. See McCulloch v. Maryland (Sup. Ct., U.S., 1819), Wheaton, vol. 4, p. 316, Lawyers Ed,
vol. 4, p. 579. It is not the principal basis for the federal courts' power to override uncon-
stitutional federal legislation, however. Although the supremacy clause establishes only
"Laws of the United States which shall be made in Pursuance" of the Constitution as part
of the supreme law of the land, the fate of federal laws contrary to the Constitution is not
spelled out, and, in the case establishing the power of the federal courts to declare federal
legislation void on constitutional grounds, Marbury v. Madison (Sup. Ct., U.S., 1803),
Cranch, vol. 1, p. 137, Lawyer Ed., vol. 2, p. 60, the supremacy clause was not cited.
Chief Justice Marshall's reasoning in that case was (1) a written constitution is by its
nature the paramount law; (2) ordinary legislation contrary to the constitution is there-
fore void; (3) courts are not bound by void legislation.
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void. The court is in either case asserting the supremacy of constitutional law over
statutory law and of the court's interpretation of the Constitution over that of ther
legislature. Where the two cases do differ is in the relationship between the decid-
ing court and other courts. If a doctrine of stare decisis is accepted and there is a
hierarchy of courts such that rules of law laid down by the higher are binding
on the lower, then a decision holding a statute unconstitutional can have ther
effect of rendering the statute void within the limits set by the deciding court's,
position in the judicial hierarchy.

In other words, if judicial construction of the Revised Constitution is the
supreme law of the Empire, a court may or may not have the power to render a
statute void on constitutional grounds, depending on whether or not stare decisis
is accepted and on the structure of the judicial hierarchy. But if judicial con-
struction of the Revised Constitution is not the supreme law of the Empire. a court
does not possess the power to override legislative enactments even as a matter of
the law inter partes. Viewed in terms of the courts' power, a compromise solu-
tion which allows a court to override statutes on constitutional grounds but does
not give effect to its decision beyond the case before it is possible only in the event
of one resolution of each of three issues: Judicial construction of the Revised Con-
stitution must be the supreme law of the Empire; a court must not be bound by
its own decisions in earlier cases; and a lower court must not be bound by the
decisions of a higher court.

Is, then, judicial construction of the Revised Constitution the supreme law
of the Empire? That the Constitution itself has. this status is explicit in Article
122. And though Article 122 itself says nothing as to who should determine the
Constitution's meaning, Article 110 would seem to place that responsibility on
the courts:

"The judges shall be independent in conducting trials and giving judgments
in accordance with the law. In the administration of justice, they submit to no
other authority than that of the law."

Taking as a starting point the language of Article 110 and the undisputed
ancestry of Article 122, the conclusion that judicial construction should be supreme
- not only as a matter of theory but in practice - would seem to follow as the
most straightforward kind of statutory interpretation were it not for the argument
from the unique position of the Emperor. This conclusion would, moreover, be
supported by the historical context in which the Revised Constitution was drafted.

The Federal Act, establishing conditions for the federation of Ethiopia and
Eritrea,6 and the 1931 Constitution then stood as the supreme law of the Federated
Empire, and the federal courts had expressly been granted the power to render
legislation void on the ground that it was inconsistent with the provisions of either.
If the provisions establishing these two principles are taken together, they suggest
a model for Article 122 which was closer at hand than the supremacy clause of the
United States Constitution:

"The Federal Act and Our Constitution of 1931 and all federal legislation
made pursuant thereto as well as all international treaties, conventions and

6. N. Marein, The Ethiopian Empire Federation and Laws (1955), Appendix 1. The Federal
Act consisted of the first seven articles of the United Nations General Assembly resolu-
tion of December 10, 1950, relating to the then proposed federation of Eritrea with
Ethiopia. N. Marein, ibid., p. 356.
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obligations of our Empire as extended to the territory of Eritrea shall be the
supreme law through the territories of Our Federated Empire.' 7

..... A final determination by a Federal Court that any legislation or
administrative, executive or judicial order, decree, judgment, sentence, find-
ing, or act is invalid in terms of conformity with our Constitution or the Fede-
ral Act, shall have as a consequence that such legislation, order, decree, judg-
ment, sentence, finding or act shall be held throughout Our Empire as null and
void and unenforceable and inapplicable by any officials or courts in Our
Empire ... "s

It does not seem unfair, therefore, to rephrase the question as to judicial supre-
macy in the following terms: Does a doctrine of judicial supremacy so conflict with
the position of the Emperor that what would be the ordinary interpretation of Art.
icle 122 must be regarded as merely suggesting a course for future evolution.9

It must be emphasized that the power of the Emperor to act as the ultimate
interpreter of the Revised Constitution is not at issue. Whether supremacy be given
to the legislature or to the courts, the result in terms of the power of the Emperor
is the same, since he both passes on all legislation and can review any judicial
decision. Rather, the question is whether it would be pointless for a court to over-
ride legislation on constitutional grounds in view of the fact that the Emperor had
previously approved the legislation and would subsequently have the opportunity
to pass on the decision of the court.

It is suggested that for two reasons the answer to this question is no. First, the
declaration that a statute is unconstitutional and therefore void is not the only occa-
sion on which a court might substitute the requirements of the Constitution for the
judgment of the legislature, nor would it likely be even the most common one.
If the experience of the United States is in any respect indicative, the far more
common use of the court's power would be to hold that a statute cannot be applied
in a particular circumstance or that it may not be interpreted in a particular way.t0

A statutory requirement that parties pay a fee on filing an appeal in the High
Court,' for example, would in the general run of cases be entirely unobjectionable.
But if the requirement prevented an indigent criminal defendant from appealing
his conviction, it is arguable that its application would in that case amount to a

7. Federation Incorporation and Inclusion of the Territory of Eritrea within the Empire of
Ethiopia Order., 1952, Art. 8, Order No. 6, Neg. Gaz., year 12, no. 1.

8. Federal Judiciary Proclamation of Ethiopia, 1953, Art. 3(s), Proc. No. 130A, Neg Gaz.,
year 13, no. 1.

9. See Krzeczunowicz, cited above at note 2, p. 116 (Article 122 described as "largely pro-
grammatie").

t0. Cf. Advocate of the Ministry of Finance v. Sarris (H_ Ct. 1959), 1. Eth. L., voL 1, p. 198,
200, construing the phrase "automatically . . . executive" as used in the Personal and
Business Tax Proclamation, 1949, Art. 13, Proc. No. 107, Neg. Gat., year 8, no. 12.

11. The statute supposed is only hypothetical. At present a five dollar fee is charged for the
filing of criminal appeals in the High Court, but this is pursuant to the High Court's
own rules. See Court Procedure Rules, 1943, Rule 83, L Not No. 33. Neg. Gaz., year 3,
no. 2. There is no provision in these rules for in forma pauperis proceedings, but it is
understood by the author that in practice paupers are permitted to appeal without pay-
ment of the fee. This ad hoc modification of the High Court's own rules of course does
not raise any issue as to the proper relationship between the courts and the legislature.
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denial of the equal protection of the laws.' 2 If the High Court took this view and
held the requirement inapplicable to indigents on criminal appeals, the statute would
by no means have been declared void. It would only have been modified to bring
it into line with the court's interpretation of Article 37. And, it is suggested, the
Emperor might consistently approve both the statute and the judgment modifying
it, for the two operate at different levels of generality.

Second, although all legislation must be approved by the Emperor, the same is
true of judicial decisions only in the limited sense that if there is a petition to have
a case considered by the Emperor's chilot, He necessarily must either grant or deny
the petition.'3 This distinction may be important in the case of a statute as to the
constitutionality of which reasonable men could differ. Assume that in such a case
the Emperor approved the statute, that is, He concluded that it was constitutional.
Subsequently, a court reached a contrary conclusion and declared the statute void.
The losing party now petitions to have the case considered by the Emperor's chilot.
Does it necessarily follow from the Emperor's earlier approval of the statute that
He should grant the petition and reverse the decision? Or might He determine that
the Constitution would in the long run be better served if the courts were allowed
some discretion in working out their responsibilities as interpreters of the law and
that the petition should therefore be refused? That the latter course would be
chosen is of course not certain, but the choice does not even exist unless the courts
in the first place accept the responsibility seemingly conferred on them by
Articles 110 and 122.

The second question avoided would be that posed by the limitation of
Article 122 to "future legislation, decrees, orders, judgments, decisions and acts."
(Emphasis added.) Article 122 by its terms divides governmental acts (using that
term here to encompass legislation, decrees and the rest) into two classes, the one
consisting of those done prior to promulgation of the Revised Constitution on
November 4, 1955, and the other consisting of those done subsequent to its pro-
mulgation. Only the latter are declared to be null and void on constitutional
grounds.

If Article 122 is taken to be the sole basis of the power of the Ethiopian courts
to override the acts of other branches of the government on constitutional grounds,4

12. Revised Constitution, Article 37: "No one shall be denied the equal protection of the
laws." The United States Supreme Court has in a number of cases held that indigent
criminal defendants may not be placed in a less favorable position with respect to ap-pealing their conviction than they would be in if they were able to pay all fees. See, e.g.,
Douglas v. California (Sup. Ct., U.S., 1963), U.S. Rep., vol. 372, p. 353, Lawyers Ed.
2d, vol. 9, p. 811. The ground for decision in these cases appears to be the equal protec-
tion clause of the United States Constitution- See The Supreme Court, 1962 Term,

Harvard L. Rev., vol. 77 (1963), p. 62, 107-08.

13. The distinction is more clear if the Emperor's chilot is regarded not as a final court ofappeal but as part of the sovereign prerogative. See R. Sedler, "The Chilot Jurisdiction
of the Empire of Ethiopia," Journal of African Law, vol. 8 (1964), pp. 59, 66 el seq.Even if it is regarded as a final court of appeal, however, it is a court with unlimited
discretion as to whether it will consider any case, and a discretionary decision not to
consider the judgment of a lower court need not be the equivalent of a decision approv-
ing the lower court's judgment. See A. Bickel, "Foreword: The Passive Virtues," Harvard
L. Rev., vol. 75 (1961), p. 40.

14. It might be argued from the United States analogy that it is not. See note 4 supra.
However, even if the Ethiopian courts would have had the power to override legislative
enactments without Article 122, it seems the better view that, Article 122 having been
included in the Constitution, the courts' power in this respect is limited by its terms.
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it is only acts done subsequent to November 4, 1955 which should be vulnerable to
the courts' power."5 So much is clear even to a partisan of judicial review. What is
not clear, however, (at least to such a partisan) is the proper application of this
limitation where two governmental acts. the one done before and the other after
promulgation of the Constitution, must be considered together. Take the following
hypothetical cases:

Case no. 1: As provided by the terms of a statute enacted in 1950, a govern-
ment department in 1965 orders P's land taken without payment of any compensa-
tion. P argues that the taking is unconstitutional under Article 43 and 44.16

Case no. 2: The Municipal Council of Addis Ababa in 1965 affirms an
assessment of municipal fees against P. At no stage in the proceedings before the
Council or earlier was P given an opportunity to present evidence or argument with
respect to his assessment. He asserts that this amounts to a deprivation of his
property without due process of law. By the terms of a 1950 statute, decisions
of the Municipal Council are final and not subject to judicial review.17

Case no. 3: The Income Tax Proclamation of 1961 is amended in 1965 to
foreclose review of the Inland Revenue Department's assessments by either the Tax
Appeal Commission or the courts. P subsequently attempts to challenge his income
his income tax assessment on grounds similar to those raised in case no. 2.

Case no. 3 is included only to indicate what is not in doubt. Whatever
ambiguities there may be in that case, they are not created by the limitation of
Article 122 to future governmental acts. Both of the acts possibly at issue--the
amendment of the Proclamation and the allegedly improper assessment procedure-
were done subsequent to promulgation of the Constitution.

The first two cases present the court with a dilemma, however, or rather they
do so given one view of the court's responsibilities. If the court declares invalid
the taking of property in case no. 1, it will have overriden on constitutional grounds
a statute enacted before the Constitution was promulgated. It will have done the
same in case no. 2 if it even takes jurisdiction over the case. Whatever phrase
the court might use, the import of its holding would in each case be that it
regarded the 1950 statute as of no effect - as null and void - so far as cases
like the one before it were concerned. If government agents are not permitted
to follow the directives of the 1950 statute in case no. 1, or if the 1950 statute in
case no. 2 does not bar judicial review, the statutes are no longer effective, and it
Would be merely a verbal formalism to say that it is only the 1965 acts and not the
1950 statutes which have been overturned.

15. See Lij Araya Abebe v. The Imperial Board of Telecommunications (H1 Ct., 1964),
1. Eth. L., vol. 2, p. 303.

16. This hypothetical case is based on Lij Araya Abebe v. The Imperial Board of Telecom-
munications of Ethiopia, cited above at note 15.

17. Addis Ababa Municipal Water, Rate, Licences and Fees Order, 1947. Art. 5, L. Not.
No 112. Neg. Gaz., year 7, no. 5, issued pursuant to Municipalities Proclamation, 1945,
Art. 11, Proc. No. 74, Neg. Gaz., year 4, no. 7, purports to make decisions of the
Municipal Council of Addis Ababa with respect to the assessment of municipal fees final.
This provision has been considered in at least two cases, Shah v. Addis Ababa Municipal
Finance Guard Dep't (Civil Case No. 194J53) (H. Ct. 1961) (takes juridiction over
appeal); Societe Hotelieare du Tourisme Share Co. v. Municipality of Addis Ababa
(Civil Appeal No. 238/56) (H. CL 1964) (declines to take judisdiction over appeal)
(semble).
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If the court should instead take the opposite course, looking to the date of the
earlier statute rather than to that of the later act, the result would be that a post-1955
government act which arguably infringed P's constitutional rights would be insulated
from judicial review. There is nothing objectionable about this result if the
(presumed) conclusion of the government department or Municipal Council that P
was given his constitutional due is considered no less authoritative than the conclu-
sion of a court that he was not. If Articles 110 and 122 are taken to imply the
supremacy of the courts as interpreters of the Constitution, however-as it has been
argued they should be-fully to honor Article 122 is not among the alternatives
open to the courLts

Stated in the above terms, the same dilemma is presented in each case.
The problems are in fact not the same, however, nor, it will be argued, should be
their resolutions.

We begin with case no. 2: One way out of the dilemma in that case is by
recourse to the principle that a court's power to declare a governmental act null
and void depends on the issue as to its voidness being presented in a case properly
before the court, and that principle is perhaps the one which should control. There
is also another line of analysis, however, which arguably accords better with the
purposes of Article 122.

The basis for the latter approach is the fundamental difference between the
natures of the two governmental acts at issue in case no. 2. The refusal of the Muni-
cipal Council to allow P to present evidence or argument raises the constitutional
issues as to which a judicial decision is sought, and the court's decision, if it takes
jurisdiction over the case, presumably will determine the procedure used by the
Council in the future. The court's decision as to the statute barring judicial review,
however - that is, its decision as to whether to take jurisdiction over the case -
by itself determines nothing as to either past or future actions taken by the Coun-
cil. What it does determine is which institution - court or Municipal Council -
is to have the final word on the Council's actions. In other terms, from the court's
point of view the two issues fall on opposite sides of the substance-procedure line.19

The significance of this distinction stems from the dual purposes of Article 122.
It has been argued above that one purpose of the Article is to establish the
supremacy of the Constitution, and in particular of the courts' construction of the
Constitution. The evident purpose of the limitation of the Article to future govern-
mental acts, on the other hand, is to avoid the difficulties which would be caused
by retroactive application of constitutional limitations.

There is with respect to a purpose like the latter one an important difference
between matters of substance and matters of procedure. A party to a contract, for

18. It can fairly be argued that supremacy of judicial construction of the Constitution is not
sufficient to create the dilemma. Judicial supremacy exists only so far as the question
of construction can be brought before a court, but to assume that there is a constitu-
tional right to judicial review (for here there certainly is no statutory right) is to assume
the answer to the question posed at the very beginning of this article. The answer to
this objection is that the required assumption can be made arguendo without falling
into logical error. tf there is a constitutional right to judicial review, the assumption
is correct; if there is not, it makes no difference so far as the purposes of this article
are concerned how the issues discussed are resolved.

19. The issue which is a matter of substance from the court's point of view is so far as the
Municipal Council is concerned a matter of procedure. It is the nature of the issue as
viewed by the court which is here relevant.
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example, might properly consider himself misled if the law governing the manner

in which the contract was to be performed were changed before performance was

completed. (Whether his complaint should be given constitutional status is another

matter.) But there would in general be no substantial injury to the party's establish-

ed expectations if the law were changed so that disputes arising out of the contract

would be heard by a different court than before. Or, to use a different example.

the Income Tax Proclamation of 1961 did not change the tax liability for years prior

to 1961. and most persons would have considered it highly unfair had it done so.

But there is no unfairness in having the procedure by which the liability for those

earlier years is determined governed by the 1961 law.20

The problems with which the limitation of Article 122 to future governmental

acts was intended to deal do not differ in kind from those raised by a new tax law

or a new law of contractual obligations. The source of the problems in each case is

that individuals - private citizens or government officials - have acted and

planned in reliance on the old law; and the reason for limiting the retroactive

application of the new law in each case is that the established expectations of these

individuals are considered worthy of protection. The justification for distinguishing

matters of substance from matters of procedure is that it is in general only changes

in the former which threaten these expectations.

In case no. 2 it is a matter of legitimate concern to the Municipal Council

whether it is required to follow one kind of procedure or another in its considera-

tions. At least where its procedure is not determined by any pre-1955 governmental

act, however, it is required by Article 122 to follow a procedure which is consistent

with whatever standards may be set by the Revised Constitution; and, under the

interpretation of Articles 110 and 122 adopted here, the primary responsibility for

determining and applying those standards rests on the courts. The 1950 statute

purports to withhold this responsibility from the courts. However, this statutory

bar to judicial review is relevant to the purposes of Article 122 - as distinguished

from the Article's language - only on the assumption that the Municipal Council

prior to 1955 had somehow relied on its immunity from judicial review in a way

relevant to case no. 2. How it might have done so is not easy to imagine, however.

Under 'somewhat different facts, it might of course have relied on its immunity in

drafting a set of procedural rules for its own deliberations, which would then have

dictated the denial to P of any opportunity to present evidence or argument. But

if such rules were drafted prior to promulgation of the Constitution - and only

then would the Council's reliance be relevant to the purposes of Article 122 - case

no. 2 would become like case no. 1.

That there might in some cases be injury to established expectations in ignor-

ing pre-1955 limits on a court's jurisdiction is not impossible. But the likelihood of

such injury seems sufficiently small that the use of the substance-procedure di-

chotomy appears on balance to offer the best solution in a case like case no. 2.21

The substance-procedure dichotomy offers no solution to the dilemma present-

ed by case no. 1, however. Case no. 1 squarely presents the question whether

20. See Marples Ridgeway and Partners, Ltd. v. The Inland Revenue Department (H. Ct.

1964), J. Eth. L, vol. 2, p. 312.

21. In Shah v. Addis Ababa Municipal Finance Guard Dep't, cited above at note 17, the

High Court did override Article 7 of Legal.Notice No. 112 of 1948 in order to review a

decision of the Municipal Council. The court's rationale for avoiding the limitation of

Article 122 to future governmental acts does not appear, however. In addit;o, the

appeal appears to have presented only issues of statutory construction. This at the

least somewhat weakens the argument for ignoring the bar to judicial review.
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government officials are to be allowed to act in accordance with pre-1955 statutory
provisions which are inconsistent with the provisions of the Revised Constitution.

It is difficult to see how that question can be answered other than in the affir-
mative if the limitation of Art. 122 to future governmental acts is to serve what ap-
pears to be its intended purpose. To some it will doubtless seem anomalous that the
Revised Constitution should be of no effect with respect to a substantial range of
government activity. However, it is just this anomaly which appears to have been
intended in Article 122: that statutes and decrees enacted prior to the Constitu-
tion's promulgation should continue to be the law of the Empire in as legitimate
a sense as is the Constitution itself.

If the limitation of Article 122 to future governmental acts does not have
this meaning, its significance is quite limited much more limited than the pro-
blem with which it presumably was supposed to deal. Most governmental acts of
any importance are significant principally as directives for other governmental
acts to be done in the future. The enactment of a tax statute and the sentencing of
a criminal defendant to a prison term are themselves governmental acts, but they
are important only because other governmental acts can be expected to follow
from them: Tax collectors can be expected to collect taxes in the manner required
by the statute, and prison officials can be relied on to keep the convicted defendant
incarcerated for the term of years specified in the sentence.

Such pairings of a directive governmental act with a subsequent continuing
act of application pervade all of law and administration, and the validity of the
directive act cannot be separated from the validity of the application required by
it. If the act required by the statute is null and void, then so far for all practical
purposes is the statute. And if a pre-1955 statute may effectively be declared void
by preventing government officials from applying it, it is not apparent why a pre-
1955 criminal conviction should not be equally vulnerable to an attack directed
at the prison officials' continuing act of holding the convicted defendant.

This does not mean that any governmental act done with reference to a pre-
1955 statute is immune from challenge on constitutional grounds. Most statutes

and particularly most earlier Ethiopian statutes - say little about the manner
in which they are to be applied. Broad gaps are left to be filled in by regulation
or administrative discretion. So long as there remains some other way in which
the statute can be applied, such regulations or exercises of discretion can be treat-
ed as independent governmental acts, and they can be invalidated without at the
same time in substance invalidating the statute.

In addition, where the interpretation of a pre-1955 statute is ambiguous, it is
open to a court to adopt an interpretation which minimizes the conflict with con-
stitutional standards. By such interpretation, by looking closely at claims that an
act is required by an earlier statute, and through the gradually diminishing impor-
tance of pre-1955 statutes and regulations, both relative to the growing mass of
later legislation and absolutely through repeal and supercession, the "anomaly"
created by Article 122 can be restricted to a relatively small and narrowing com-
pass.

The A nswer Assumed- The Problem of the Two Constitutions

The most fundamental objection to framing the question of a constitutional
right to judicial review of administrative proceedings in terms of the meaning of
"due process of law" is that it is not certain that a right to due process of law is
conferred by the Revised Constitution. The Revised Constitution was published in
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the Negarit Gazeta with parallel Amharic and English texts; and Article 43 of
the English version does purport to guarantee due process of law in language
almost identical with that used in the United States Constitution:

"No one within the Empire may be deprived of life, liberty or property with-
out due process of law." Revised Constitution, Article 43.

"No person shall be . . . deprived of life, liberty or property without due
process of law." Constitution of the United States, Amendment V.22

But the language of the Amharic version, which is considered the official version,
is somewhat different. Literally translated, it provides that

"No one within the Empire may be deprived of life, liberty or property
except according to law." (Emphasis added.)

Two interpretations suggest themselves in the light of this discrepancy. The
first is that Article 43 was intended to embody something like the concept of due
process of law developed in the United States and that the discrepancy in language
reflects only the difficulty of concisely translating abstract legal concepts. Whether
this constitutional standard would be similar in its details to that of due process
of law under the United States Constitution is not important for present purposes.
What is important is that it be a constitutional standard, superior to ordinary
legislation.

The second interpretation is that the intended meaning of the Amharic ver-
sion is accurately conveyed by a literal English translation: Life, liberty, or pro-
perty is not to be taken except in accordance with the provisions of the law, but
no limitation is placed on what the provisions of the law may be. Under the first

interpretation a proceeding which threatens a deprivation of property raises two
questions: Was the proceeding conducted in accordance with the requirements of
the relevant law; and did it come up to the constitutional standard? Under the
second interpretation only the first question is raised.

One Supreme Imperial Court decision dealing with this question of interpre-

tation has to date been reported, Highway Authority v. Mebratu Fissiha.2M The
division of the Court before which the case came appears there to have adopted
the second interpretation, holding that any act done in accordance with a statute
cannot be considered improper under Article 43. 2

5 There have, on the other hand,

22 The Fifth Amendment applies only to acts of the federal government. A substantially

identical provision applicable to acts of the state governments was added to the Con-
stitution by Section 1 of the Fourteenth Amendment.

23. See S. Lowenstein, Materials for the Study of the Penal Law of Ethiopia (1965), p. 385;
G. Krzeczunowicz, "Ethiopian Legal Education," J. of Eh. Studies, vol. 1, no. 1 (1963),

p. 68, 69. Under the Administration of Justice Proclamation, 1942, Art. 22, Proc. No.
22, Neg. Gaz., year 1, no. 1, laws are to be published in both Amharic and English,
and there is no suggestion that either enjoys a privileged position in the event
of conflict. The assumption that the Amharic version should in that case prevail apparent-
ly rests on Article 125 of the Revised Constitution: "The official language of the Empire
is Amharic." Since no similar provision appeared in the 1931 Constitution or, so far
as appears, anywhere else prior to promulgation of the 1955 Constitution, the relative
positions of the two languages during the 1942-1955 period should perhaps not he the
same as it has been since 1955.

24. (1964), J. Eth. L., vol. 2, p. 37, 39.

25. Strictly speaking, it appears that the court should not have reached this issue, since the
statute which it was considering, Proclamation No. 115 of 1951, antedated the Revised
Constitution.
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been several High Court decisions seemingly based on the view that Article 43
does create a constitutional standard.

26

A proper analysis of the import of Article 43 would have to rest in part on a

consideration of the nuances of the precise words used in the Amharic versions,
nuances which, I am informed, are conveyed neither by the literal translation nor
by the English version published in the Negarit Gazeta.27 Because that line of in-
quiry lies beyond my competence, the discussion which follows can amount only
to a tentative and partial analysis of the question. At best, it may point to some of
the arguments which should be taken into account.

One point which should be made at the outset is that under either interpre-
tation Article 43 is an important procedural guarantee, although it is of course
more important under the first interpretation than under the second. Whatever
"law" may mean in the context of the phrase "except according to law," at the
least it must imply a previously announced rule of decision, and this by itself if a
substantial safeguard against arbitrary governmental acts.8

Certainly the most obvious argument in favor of the first interpretation, par-
ticularly to a United States-trained lawyer, is that Article 43 parallels the due
process clause of the United States Constitution. To complete the argument based
on this observation, however, it must be contended that the discrepancy between
the language of the Amharic version and that of the due process clause of the
United States Constitution has its origin only in the problems of translation. But
the validity of this contention becomes less than self-evident when Article 43 is
viewed in the context of the other articles relating to individual rights. Apart from
Article 43, eight such articles are limited in one way or another by phrases similar
to "in accordance with the law:"

There shall be no interference with the exercise, in accordance with the law,
of the rites of any religion .... ." Article 40.

"Freedom of speech and of the press is guaranteed throughout the Empire in
accordance with the law." Article 41.

Everone has the right, within the limits of the law, to own and dispose of pro-
perty .... ." Article 44.

"Ethiopian subjects shall have the right, in accordance with the conditions pre-
scribed by law, to assemble peaceably and without arms." Article 45.

"Freedom to travel within the Empire and to change domicile therein is assur-
ed to all subjects of the Empire in accordance with the law." Article 46.

Every Ethiopian subject has the right to engage in any occupation and, to that
end, to form or join associations, in accordance with the law." Article 47.

26. See X v- Ministry of Posts, Telephone and Telegraph (H. Ct. 1964), J. Eth. L., vol. 2, p.
321; Cf. Advocate of the Ministry of Finance v. Sarris, cited above at note 10; Shah v.
Addis Ababa Municipal Finance Guard Dep't, cited above at note 17.

27. I am indebted to Ato Selaimu Bekele, a third-year student, for pointing out to me the
incomplete nature of any analysis which fails to take into account the particular words
used in the Amharic version.

28. Cf. L. Fuller, Th Morality of Law (1964), Chapter II.
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"Punishment is personal. No one shall be punished except in accordance with
the law and after conviction of an offence committed by him." Article 54.

"All persons and all private domiciles shall be exempt from unlawful searches
and seizure." Article 61. (Emphasis added in each article.)

Since Articles 40 and 41 in particular also parallel United States constitutional
provisions not modified by any similar phrase,29 their language should discourage
the easy assumption that reference to the United States Constitution is by itself
sufficient to resolve the issue. On the other hand, however, their language falls far
short of establishing a conclusive case for the second interpretation. Among the
reasons why it does necessarily indicate an intention to abandon an independent
constitutional standard in the case of Article 43. some are based on differences bet-
ween Amharic words, all of which may be literally translated into English as "laws."
Even accepting the literal English translations, however, it is still possible reason-
ably to contend for the first interpretation.

The meaning of "laws" in this constitutional context is ambiguous. It may be
read as encompassing all manners of statutes and administrative regulations, but
it also is possible to read it more narrowly. Historically, if Article 43 has as its an-
cestor the due process clause of the United States Constitution, it is also a lineal
descendant of Chapter 29 of Magna Carta, from which the due process clause was
itself derived. And Chapter 29 refers not to "due process of law" but.to "per legem
terrae" -- in accordance with the law of the land. ' 30 Moreover, even "due process
of law" itself, read literally, means no more than the procedure required by law to
which the party is due. Until the latter phrase came to have the special meaning
now attached to it, it would have been difficult to find in English a means of ex-
pressing unambiguously and within the limits of a short phrase the distinction bet-
ween law in its usual sense and law in the sense of principles beyond the reach of
legislators and executives acting in their ordinary capacities. It should not be sur-
prising that a similar difficulty now exists in Amharic.

That "law" or any other word may in some cases have something other than
its ordinary meaning is not a difficult proposition to establish, of course. What is
difficult is to overcome the presumption that it was the ordinary meaning which
the draftsmen had in mind. Two arguments supporting this second step are offered
here, the first based on the probable ancestry of Article 43 and the other based on
its relationship to other articles of the Constitution.

No guarantee of due process of law was included in the 1931 Constitution. The
traditional language of due process seems first to have appeared in Ethiopian law
in the Federal Act, ratified by the Emperor on August 11, 1952. 3t Article 7(c) of
the Act guaranteed to citizens of Eritrea "the right to own and dispose of property"
and also that

29. This is not to say that Articles 40 and 41, or the other guarantees of individual rights, were
taken directly from the United States Constitution. Most of the guarantees had been
introduced into Ethiopian law prior to 1955 through the Federal Act, cited above at
note 6; the Public Rights Proclamation, 1953, Proc. No. 139, Neg. Gaz., year 13, no, 3;
and the Constitution of Eritrea.

30. "No free man shall be taken or imprisoned or dispossessed, or outlawed, or banished,
or in any way destroyed, nor will we go upon him, nor send upon him except by the
legal judgement of his peers or by the law of the land."

Magna Carta, Chapter 39, as given in R. Perry, Sources of Our Liberty (1959), p. 17.
Chapter 39 subsequently became Chapter 29 when Magna Carta was reissued by Henry III
in 1225. Ibid., p. 5.

31. N. Marein, work cited above at note 6, Appendix 1I.
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"No one shall be deprived of property, including contractual rights, without

due process of law and without payment of just and effective compensation."

The Federal Act was not Ethiopian legislation in the ordinary sense, as is

indicated by its not having appeared in the Negarit Gazeta2
2 Rather, it was in the

first place a resolution of the United Nations General Assembly, ratification of

which by the Emperor was a necessary condition for the federation of Eritrea with

Ethiopia. Accordingly, it is not to the Amharic but to the official languages of the

General Assembly's proceedings, including English, that one must look for the

Federal Act's meaning; and in its English version Article 7(c) guarantees in ex-

plicit terms due process of law.

The year following formation of the Federation, the Public Rights Procla-

mation
33 was enacted. Article 3 of the Proclamation guarantees that

"No government or part of the federation shall make or enforce .. any law

which shall abridge the privileges or immunities of nationals of the federation

or deprive any person of life, liberty or property without due process of

law .... "

The Amharic version of Article 3 presents the same ambiguity as exists in Article 43

of the Revised Constitution, but there is in the case of Article 3 much less doubt as

to how the ambiguity should be resolved. Article 3's operative phrase is "no govern-

ment ... shall make or enforce... any law." If this phrase is coupled with

a guarantee only against deprivations of life, liberty or property not in accordance

with (ordinary) law, the guarantee becomes meaningless on its face. Or rather,

to be more precise, it becomes a tautology: By definition, any deprivation of life,

liberty or property achieved through enactment or enforcement of a law is in

accordance with the law in the ordinary sense of that word. The guarantee rises

above the level of a tautology only if laws depriving persons of life, liberty or

property were intended to be judged by some standard superior to ordinary

legislation.

Of course, the Public Rights Proclamation, itself ordinary legislation, could

not create a legally enforceable standard superior to ordinary legislation. It must

be regarded as having been more in the nature of a statement of policy or a pledge

of good faith. But even a government's pledge of good faith should, if possible, be

interpreted in a fashion which does not render it meaningless in important respects.

By the time that the 1955 Constitution was promulgated, therefore, the prin-

ciple that proceedings which would deprive a person of life, liberty or property

should be judged by a standard superior to ordinary legislation appears to have

been incorporated into Ethiopian law in two contexts: once in the Federal Act.

which was above ordinary legislation, although applicable only to Eritrea; and

once in the Public Rights Proclamation, which announced principles to be followed

for the Empire in general, although they could lawfully have been altered by

ordinary legislation. Against this background, the interpretation of Article 43 as

guaranteeing no more than compliance with existing law requires (1) that the

language of Article 43 be given a different interpretation than seems most reasonable

for the substantially identical language in the Public Rights Proclamation enacted

two years before and (2) that the Revised Constitution be assumed to have in this

32. Ratification of the Federal Act was referred to in Order No. 6 of 1952, cited above at

note 7, but the ratification itself did not appear in the Negarit Gazeta.

33. Cited above at note 29.
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respect retreated from standards already established. Whetever may be thought
of the first requirement, the latter surely is at variance with the spirit in which
the Constitution evidently was promulgated.

34

The preceding argument dealt only with the interpretation of the phrase
"except according to law" in the Amharic version of Article 43; the interpretation
of the similar phrases in both the English and the Amharic versions of other ar-
ticles was left to fall where it might. The second argument, on the other hand,
applies no less to these other articles than it does to Article 43.

The starting point for the second argument is Article 65:

"Respect for the rights and freedoms of others and the requirements of public
order and the general welfare, shall alone justify any limitations upon the
rights guaranteed in the foregoing articles of the present Chapter."

Article 65 is the final article of the chapter relating to individual rights. The im-
portant question for present purposes is, what are "the rights guaranteed" in the
case of the articles qualified by phrases such as "in accordance with the law"?
Are they rights defined by the entire articles, including the qualifying phrases?
Or are they the (by their terms) absolute rights which these phrases purport to
modify? If they are the latter, the combination of Article 65 and the qualifying
phrases in the earlier articles can be read as fixing both inner and outer limits on
the scope of the individual rights: As to the outer limit, the rights guaranteed -
the right to freedom of speech, for example - are not absolute but are subordinate
to legislation (and perhaps other measures) necessary to safeguard the interests
enumerated in Article 65; but - the limit on the other side - whether legislation
curtailing these rights is necessary for this purpose is a constitutional question, to
be answered (when it arises in litigation) by the court and by reference to stan-
dards superior to ordinary legislation.

35

Support for the latter interpretation is more diverse than conclusive, but it
appears sufficient to establish it as alternative seriously to be considered. There is
in the first place the judicial interpretation of analogous provisions of the Eritrean
Constitution. The constitution adopted by Eritrea when it entered into the federa-

34. See H.I.M. Haile Selassie I, Speech from the Throne on the Occasion of His Silver Jubilee
and the Promulgation of the Revised Constitution, November 4, 1955, Voice of Ethiopia,
November 10, 1955:

"So important have we considered these guaranties of Human Rights and Funda-
mental Liberties that, in the Revised Constiution, We have stipulated not only the
courts but, in particular, Ourselves, shall at all times, assure and protect these Human
Rights. They constitute principles which no branch of the Government, be it the
Executive, Legislative or Judiciary, can transgress, and which, in consequence must be
placed under the particular protection of the Sovereign Himself." (Emphasis added.)

35. This interpretation is in substance the same as that given to Article 19 of the Indian
Cohstitution, which, like Chapter II of the Revised Constitution of Ethiopia, first enumer-
ates individual rights (but without the qualifying phrases found in Chapter III) and then
states the grounds on which the rights may be restricted. See D. Basu, Commentary on he
Constitution of India (4th ed., 1961), vol. 1, pp. 489-99. See also, e.g., Constitution of
Kenya, Arts. 19-26.

The United States Constitution offers no express warrant for tempering the absolute
language of its provisions conferring individual rights, but judicial interpretation has in
effect been a surrogate for something like Article 65. See, e.g., Schenek v. United States
(Sup. Ct-, U.S., 1919), U.S. Rep., vol. 249, p. 47, 52, Lawyers Ed., vol. 63, p. 470, 473
(Holmes, J.): "The most stringent protection of free speech would not protect a man in
falsely shouting fire in a theater and causing a panic."
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sion with Ethiopia included a provision substantially identical with Article 65- In

addition, one of the rights conferred by it - the right to practice any profession -
was by its terms "subject to the requirements of the law." '3 6 There was thus the

same question of interpretation as is now posed by Article 65 and the earlier

articles of Chapter III of the Revised Constitution: Did the qualifying phrase

subordinate the constitutional right to all legislation, or only to legislation which

met some constitutional standard?

In a 1955 decision the Eritrean Supreme Court held that it did only the latter.

The occasion for the court's holding was an appeal challenging the constitu-
-ionality of an Eritrean statute which barred persons convicted of delicts from the

practice of law.37 Clearly, no such law could be unconstitutional if the right to

practice a profession were subject to the requirements of any law which the legisla-

ture might enact. The court held, however, that the statute was unconstitutional so

far as it applied to the case before it, which involved a conviction for only a minor

offence. The qualifying phrase, "subject to the requirements of the law," was held
to subordinate the constitutional right only to legislation justified by "respect for

the rights and freedoms of others and the requirements of public order and the

general welfare;" legislation found not to be justified on those grounds was void
so far as it conflicted with the constitutional right.

The second strand of support for this interpretation of Article 65 and the

Chapter III rights is their historical development. As implicitly suggested above,
Article 65 itself appears to have been taken from the Eritrean Constitution - or
from the Federal Act, which includes the same language. The Eritrean Constitution

and the Federal Act also included a number of the Chapter III rights, including the
guarantees of freedom of religion, expression, and association, but without quali-
fication by any reference to the requirements of law. Whether or not one agrees
with the Eritrean Supreme Court's interpretation of the right to freedom of choice

as to profession, therefore, one is all but forced to accept it for these other rights.
One is thus driven to a dichotomy of the same kind posed earlier with respect to

Article 43 alone: Either the phrases such as "in accordance with the law" are
read to mean "in accordance with laws required to protect the important interests
enumerated in Article 65;" or the Revised Constitution fell far short, so far as
individual liberties are concerned, of the benchmark already set by the Federal
Act and Eritrean Constitution.

38

Third and finally, there is the presumption favoring an interpretation which
does not render any of the articles concerned meaningless. Whatever interpre-
tation may be given to the other articles of Chapter III, Article 65 itself does ap-

36. Both provisions were taken almost verbatim from the Federal Act, cited above at note 6.
The provision of the Federal Act corresponding to Article 65 of the Revised Constitution

was in turn taken, with only minor changes, from Article 29(2) of the Universal Declara-
tion of Human Rights, proclaimed by the United Nations General Assembly in 1948.

37. The decision has not been reported, but it has been summarized in J. Smith, "Human
Rights in Eritrea," Modern L. Rev., vol 18 (1955), p. 484, 486. This summary is the
basis for the description of the case in the present article.

38. If the Revised Constitution did fail to go as far in the area of individual rights as had
the Eritrean Constitution, Eritrean citizens arguably at present possess fewer rights than
they possessed before the Revised Constitution was promulgated. Whether that is the case

depends on the effect on the Federal Act and the Eritrean Constitution of the order
terminating Eritrea's federal status and incorporating it into a unified Empire, Order
No. 27 of 1962, Neg. Gaz.. year 22, no. 3. Articles 4-6 of the Order, which are quoted

immediately below, presumably saved many of the laws previously applicable only to
Eritrea.
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pear to have been intended to establish the two principles suggested earlier: that
the individual rights conferred by the Revised Constitution may be limited in
order to protect certain other important interests; but that they may not be limit-
ed otherwise. If the import of phrases such as "in accordance with the law" is that
the rights to which the phrases are attached are subordinate to all legislation, how-
ever, Article 65 is redundant in its first purpose and defeated in its second. There
is no need to ensure that rights may be limited when the rights are in any event
subordinate to any statute, and there is in that case no meaning in a guarantee that
the rights shall not be limited other than on certain grounds.

It is, on the other hand, the interpretation here suggested which lacks mean-
ing with respect to the articles which do not contain any such qualifying phrase,
and numerically these latter articles are predominant in Chapter IlI: Of the
twenty-six articles in that Chapter, other than Article 65 itself, which purport to
confer rights on individuals, only nine are modified in such a fashion. It is,
however, the articles which are thus modified which the draftsmen of Article 65
might be expected to have had in mind - the guarantees of freedom of speech,
religion, assembly and association, and Article 43 itself. If Article 65 has no
meaning in its application to these articles, it has very little meaning at all.

4. All rights, including the right to own and dispose of real property, exemptions,
concessions and privileges of whatever nature heretofore granted, conferred or
acquired within Eritrea, whether by law, order, contract or otherwise and whe-
ther granted or conferred upon or acquired by Ethiopian or foreign persons
whether natural or legal, shall remain in force and effect

5. All rights, powers, duties and obligations of the former Administration of Eri
trea become by virtue of this Order, the ights, powers, duties and obligations of
the Imperial Ethiopian Government.

6. All enactments, laws and regulations or parts thereof which are presently in
force within Eritrea or which are denominated to be of federal application to
the extent that the application thereof is necessary to the continued operation of
the existing administration until such time as the same shall be expressly replaced
and repealed by subsequently enacted legislation, remain in full force and effect
and existing administrations shall continue to implement and administer the
same under the authority of the Imperial Ethiopian Government."

The constitutional provisions here in question, and the Federal Act, probably cannot
be considered "enactments ... necessary to the continued operation of the existing
administration" (Article 6), but they did confer rights on persons (Article 4), and theyim-
posed corresponding duties on the Eritrean government (Article 5). Whether either the
rights or the duties were of a kind contemplated in these two articles is another question,
however. If not, and if the Imperial order is considered superior to the earlier Eritrean
Constitution, the provisions of the Eritrean Constitution relating to individual rihts
would seem not to have survived the promulgation of Order No. 27.

Even assuming that these constitutional provisions were swept away by Order No. 27,
however, the provisions of the Federal Act are perhaps still in force. Since ratification of
the Federal Act was a condition for federation imposed by the United Nations, compli-
ance with the Act's provisions might be regarded as having been among Ethiopian's inter-
rnational obligations. On this view of the matter, the Federal Act would have been pro-
tected from ordinary legislation, including orders, by Article 122 of the Revised Consti-
tution, which makes not only the Revised Constitution itself but also Ethiopia's interna-
tional obligations the supreme law of the Empire and states that all "legislation, decrees,
orders, judgments, decisions and acts" inconsistent with the supreme law are nul and void.
(Emphasis added.) This line of argument raises serious problems, however, since the Fede-
ral Act guaranteed not only individual rights but also Eritrea's autonomous status.
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Conclusion

The frame of reference for this article has been an issue not discussed:

whether a guarantee of due process of law requires that an administrative proceed-

Ing which threatens a deprivation of life, liberty or property be subject to judicial

review, statutory provisions to the contrary notwithstanding. Each of the issues

which were discussed stands, in some or in all cases, as a threshold issue relative

to this question. If the courts do not possess the power to override statutory pro-

visions deemed unconstitutional, or if Article 43 does not create a constitutional

standard of procedure, a court would in no case of the kind here supposed have

occasion to consider the implications of a requirement of due process of law. The

issuc as to the meaning of the limitation of Article 122 to future governmental

acts, on the other hand, may or may not arise in a particular case, depending on the

dates of the governmental acts involved. Where it does arise, however, it too offers

the possibility of disposing of the case - of refusing to allow the appeal - with-

out proceeding further.

The approach taken to these issues undoubtedly reflects the author's pre-

judices, which favor a broad role for the courts as correctors of administrative

abuses. It has been argued above that judicial construction of the Revised Consti-

tution is the supreme law of the Empire and that the fact that a statute barring

judicial review is senior to the Revised Constitution should by itself not foreclose

review. And, though the analysis of the linguistic problem in Article 43 has been

too incomplete to allow a conclusion to be drawn from it, two lines of argument

favoring the view that Article 43 does guarantee something like due process of

law have been suggested.

If the conclusions with respect to the first two issues and the direction of

argument with respect to the third are accepted, it still remains for a court to

determine whether due process of law should in the Ethiopian context entail a

right to judicial review. That issue is a complex one, and the final thing to be said

in this article is that the fact that the issue has been framed as a single question

should not be taken as implying that it should be given Z-single answer. The

answer should perhaps not be the same for one kind of administrative proceeding

as for another and, with respect to any one kind of administrative proceeding, it

should perhaps vary depending on the issue as to which review is sought.
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AN INTRODUCTION TO THE SOURCES OF ETHIOPIAN LAW

FROM THE 13th TO THE 20th CENTURY*

by Dr. J. Vanderlinden**

INTRODUCTION

This paper is an introduction to the sources of Ethiopian law between the
13th and the 20th century.

By an introduction, we mean that the reader must not expect to find in the
following pages a definite and comprehensive description of the legal develop-
ment of Ethiopia. The field we will be dealing with is a relatively new one and
its scientific and systematic study has just been begun. We will thus only try in
this essay to outline our present knowledge of the sources of Ethiopian law and,
as far as possible, to define the prospects of future development in the field.

The sources of Ethiopian law consist of any documentation, mostly written
but also oral, which can add to our knowledge of the law of Ethiopia. In other
words they are all the means through which the reality of Ethiopian law is ex-
pressed. This includes not only legal sources in the narrow sense of the word, i-e.
legislative enactments, custom, judgments, legal science and legal documents, but
also non-legal sources giving information as to the state of the law, i.e. historical
works, travel reports, newspapers, literary works, etc. And obviously both cate-
gories can include both written and oral documents, such as recordings on records
or magnetic tapes.

For our purpose, we will define law as being those acts and institutions the
respect for which is enforced by socially recognized organs in order to safeguard
social cohesion and to develop society. A very wide definition has been chosen
in order to bring within its limits the greatest possible number of phenomena
which can be called law. It puts special stress on the fact that law is a social
phenomenon, that law includes institutions as well as acts, that law is enforced
by socially recognized organs and finally that law has two main functions: the
safeguarding of social cohesion and the development of society.

But, in this paper, our subject will be restricted to only a small area of the
law, i.e. the law of Ethiopia. We will consider the law of the country in its present
boundaries, although in some cases we will have to refer to foreign legal materials
as having influenced the sources of Ethiopian law.'

Finally, the chronological limits of our study stretch over eight centuries of

* I must express here all my thanks to my colleagues Jo Dunning and Christopher
Ctaphan who have not only accepted to improve in a large measure the English style of
this paper, but have also made invaluable suggestions as to its contents.

** SuppiAant N 'Universitd libre de Bruxelles; visiting Lecturer, Faculty of Law, Haic
Sellassie I University.

1 We will however exclude from this paper that part of the law which cannot be con-
sidered as being Ethiopian as it was imposed to the country by foreign rule. This is the
case for Italian and British law in either Ethiopia and Eritrea at the time 'they were sub-
jected to colonial rule.
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Ethiopian legal history. The 13th century has been taken as a starting point as
it provides us with the first important written documents on the state of the law
in the country. Obviously documentation exists for previous periods, but it cannot
compare with that of the 13th century and after. On the other end, our survey will

extend up to the present time, and so include the most recent developments in
the sources of Ethiopian law.

Within these general chronological limits, we will divide the history of Ethio-
pian law into four main periods:

1) from the 13th century, i.e. from the time of the advent of the so-called
Solomonic line of kings, until the accession of Emperor Menilek to the Ethiopian
throne in 1889; we will call it the pre-Menilek period,

2) from the beginning of Menilek's reign to the appointment of Ras Tidfiri
as regent in 1916: we will call it Menilek's period.

3). from the appointment of Ras Tifiri as regent to the Italo-Ethiopian
conflict of 1935; we will call it the pre-war period.

4) from the return of His Imperial Majesty Haile Sellassie I in 1941 to the
present time, i.e. the contemporary period.

The justification of these divisions can be found only in the development
of the sources of Ethiopian law during each of these periods. As we shall see each
of them can be characterized by special features in that respect.

THE SOURCES OF ETHIOPIAN LAW

The sources of Ethiopian law, as has been already pointed out, can be
divided into two main categories: legal and non-legal sources. The former can
be subdivided into legislative enactments, custom, case-law, legal science and legal
documents, while the latter consist mainly of scientific and literary works (in
which we include travel reports, general studies about Ethiopia, newspapers, and
general periodicals). We will now proceed to examine each of these sources in an
historical perspective considering successively the different periods of Ethiopian
legal history mentioned in the introduction.

A. LEGAL SOURCES

L LEGISLATIVE ENACTMENTS

Legislative enactments can be defined, for the purposes of this paper, as the
formal expression of the will of the governing persons or institutions of a given
society, in the exercise of their governing function. This definition excludes those
expressions of the will of the governing persons or institutions which constitute the
judicial administration of the society; such expressions will fall in the case-law
category.

If we consider the first period of Ethiopian legal history, legislative enactments
seldom appear as such, isolated from other legal sources. They are to be found,
as we shall see, in religious books (i.e. in non-legal sources) or chronicles.
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But there is a very important exception to this general rule: the Serata
Mangest or Law of the State, which has been translated into German and Italian.2

This short collection (it contains altogether twenty-one articles of law) appears to
record a continuous legislative activity which started in the 14th century and
culminated in the 17th; the first elements are attributed by Guidi to Amda Sion
(1314-1344) and the last to Fasilidas (1632-1667), although the eminent Italian
scholar was apparently unable to date with precision every element of the collec-
tion. It consists mostly of enactments on the organization of the Ethiopian royal
Court (including many provisions defining the status of dignitaries recognized as
members of that Court), but it also contains some provisions on more general
matters such as civil procedure, although these are always connected with members
of the royal Court. The following is a good example of the such a provision:
"When the Queen accuses somebody or is accused by somebody, the judges shall
be called to sit in court in her house."3

Apart from this particular collection of legislative enactments (and one can-
not exclude the possibility of one day finding other similar collections), laws of
the first period are generally found in non-legal texts; there they are reproduced
most often by historians.

Examples of statutory legislation by Ethiopian kings are thus found in the
chronicles recounting the events of their reign or those of their predecessors. The
texts of the laws are generally drafted in a very short and optative form which
soothes the imperative character of the command without depriving it of its force.
The two texts which follow show both aspects clearly. The first text is from the
so-called Chronicle of Paris, published by Basset in his Etudes dthiopiennes4 and
concerns a very important moment in Ethiopian history: the abdication of king
Susenyos (1607-1632) after the re-establishment of the traditional, faith in the
Empire. It reads as follows: "Let this Faith be re-established and my son Fasil
reign." As for the second text, itis taken from the so-called Abbreviated Chronicle,
published by Beguinot' and reproduces an enactment of king Za-Dengel (1603-
1604). It reads as follows: "Let all the men be soldiers and the land pay the
tribute." Conti Rossini, commenting upon this text, stresses the unusual character
of the enactments, as normally land was exempted from taxation as soon as men
went to war.6 And in another study of the same text, he discusses its exact
meaning and disputes the position taken by another Italian scholar, Cerulli.7 The

2 See J. Varenbergh, "Studien zur abessinischen Reichsordnung", in Zeitschrift far Assy-
riologie, voL 30 (1915), pp. 1-45 for the German translation of the text, and L Guidi, "Con-
tributi alla storia letteraria di Abissinia, I. Il Ser'ata Mangest", in Rendiconti delta Reale
Accademia dei Lincei. Scienze morale, vol. XXXI ser V (1922), pp. 65-89, for the Italian
translation.

3I. Guidi, cited above, p. 76.
4R. Basset, Etudes dthiopiennes, (Paris 1881), p. 132.

5 F. Beguinot, La cronaca abbreviata d'Abissinia, (Roma 1901), p. 42.

6C. Conti-Rossini, "Due squarci inediti di cronaca etiopica", in Rendiconti delta Reale
Accademia dei Lincei. Scienze morale, vol. II ser. V (1893), pp. 811-812.

7
Compare C. Conti Rossini, "Sue due frasi delia Cronaca abbreviata dei Re d'Etiopia',

in Annali dellIstituto Orientale di Napoli, vol. 3 (1949), pp. 284-290, with B. Ceaulli.
Etiopia occidentale, vol. I, (Roma 1930), pp. 138-140.
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latter goes so far as to say that ambiguous drafting of the document was deliberate

so as to allow whatever interpretation would most favour the Crown in any one
instance.

More specialised are the enactments of King Zara Yaqob (1434-1468), which

are contained in his work entitled the Book of Nativity. It mostly deals with

religious affairs, but also contains texts on civil and penal matters, scattered among

attacks against heresies of the time.'

All the enactments with which we have been dealing until now are general

in the sense that they were applicable to the whole of the Ethiopian Empire at

the time of their promulgation. But we must also take into consideration particular

legislative texts conferring special fights to certain persons or, more often, to

institutions. Such is the case, for instance, of the two documents reproduced below.

which are generally called privileges or charters. The first is from a very important

collection of more than a hundred documents establishing forced financial con-

tributions and announcing gifts to various religious institutions of northern Ethio-

pia. It was first published in the beginning of this century under the title Liber

Axumae by Conti Rossini.'0 From it, we have taken as an example from an early

period, a text from the end of the 14th or the beginning of the 15th century.

It is reproduced here in its English translation by Huntingford,1
1 which reads as

follows:

"To the glory of the Father, the Son, and the Holy Spirit. I. the Emperor

(ha e) Dawit, have granted by charter to my father Aron of Dabra Hermo: "(then

follows the list of the grants)." That it may be for me a conductor to the kingdom

of Heaven. If any one violates or infringes (this), may he be cursed by the power

of Peter and Paul: and by the mouth of the Father, the Son, and the Holy Spirit;

and by the mouth of all the Prophets and Apostles, for ever. Amen."

Such documents can be found all throughout Ethiopian legal history, up to

and including the 19th century, although in the case of the latest documents char-

ters are frequently the confirmation of previous privileges, as can be shown by

another excerpt from the Liber Axumae. It was promulgated by Emperor Yohan-

nes IV between 1868 and 1889, i.e. at the very end of our first period, and reads

as follows:

"And I, the king of kings Yohannes, have renewed all the hereditary grants

and charters of Dabra Bizan which my fathers the kings Dawit, Zar'a Ya'qob,

Lebna Dengel, and Galawdawos gave. Who so violates or infringes (this), may he

be cursed by the mouth of the Father, the Son and the Holy Spirit, be he Tegri

,nakuannen or bahra nagasi or makuannen's deputy; may he be cursed by the
power of Peter and Paul."' 2

s E. Cerulli, cited above note 7, p. 139.

9 K. Wendt, Das Mashafa Milad (Liber Nativitatis) und Mashafa Setlase (Liber Trinitatis)
des Kaisers Zar'a Ya'quob, 4 vats., (Louvain 1962) and C. Conti Rossini and L. Rieci,
II Libro della Luce del Negus Zara Ya'quob (Masha/a Berhan), 4 vols., (Louvain 1964-1965).

10C. Conti Rossini, Liber Axurnae, (Paris 1909-1910).

It G.W.B. Huntingford, The land charters of Northern Ethiopia, (Addis Ababa 1965), p. 33.
'-Id, p. 79.
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Aside from the charters or privileges granted to communities or individuals,
another legislative source of Ethiopian legal history can be found in the treaties
concluded between Ethiopian sovereigns and foreign powers. These treaties are
found at a rather late stage of our first period, the first among them being the
Anglo-Ethiopian Agreements of 1841 and 1849, which were concluded by Queen
Victoria's Government and Sahle-Selassie as to the first and Ras All as to the
second.13 These treaties, generally qualified as friendship and commerce treaties,
were to grow more numerous in the following years as Ethiopia became an
important element in the politics of European powers in the Red Sea area. In
the beginning (as is the case for the 1841 and 1849 treaties and also for the
Italo-Ethiopian Treaty of 1883 passed by Menilek) the agreements were concluded
between local kings and the foreign powers; it is not until Menilek's reign as
Emperor that one may in fact speak of agreement between Ethiopia as such and
the other countries.14

These agreements deal mostly with public international law problems, although
they sometimes include very important provisions influencing directly the legal
structure of the country. Such is the case, for instance, for article XVII of the
1849 Treaty which establishes consular courts in Ethiopia (or at least within the
limits of Ras Ali's territory) with exclusive jurisdiction over British subjects both
in civil and penal matters.15 The treaties also provide us for the first time with
documents which are written in foreign languages and which can be found in
foreign ministerial archives outside Ethiopia. Often, however, the text of a treaty
differs in its different versions, owing to the fact that it is written in Amharic
and in the language of the foreign contracting power; this has sometimes led
to serious problems of interpretation, some of which have nearly resulted in casus
belli between the interested powers.

Finally legislative enactments promulgated by the Catholic Church which
were accepted by the Ethiopian Church must be mentioned here. They can be
found in collections like the Senodos, some parts of which have been published
or translated.6 In the same way the Acts of the Apostles were received in the
Ethiopian Church through the Didascalia Apostolorum which was @.so translated
into Ge'ez during the first times of Ethiopian legal history.'7

This brings us to our conclusions on the legislation of this first period of
Ethiopian legal history. One may say that apart from some very rare collections
of either royal or Church legislative materials or privileges and the few interna-
tional treaties, legislative enactments of the period are not well known. First

13The second of these treaties is published in Trattati convenzioni e accordi relativi
altAfrica, 4 vols., Rome 1941-1943, Vol. III, pp. 208-212.

14 This is written with the full knowledge that treaties binding on Ethiopia as such could
have been passed as soon as Theodoros was proclaimed emperor in 1855. It should be noted,
however, that there was an Emperor in the country in 1883, when Menilek entered into his
agreement with Italy: this was Yohannes IV.

15See Trattari, cited above in note 13, pp. 211-212.

160n the Senodos. see the studies by Guerrier and 3rebaut, Mauro da Leonessa, Guerrier,
Homer, Duensig, Guidi and Conti Rossini in the Bibliography, Legislation (1st period -
Church law), to this article.

170n the Didascalia, see the studies by Pell Platt and Franon, in the same place.
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of all, the work of going through all available sources (especially the chronicles)
for their legal references has still to be done. Secondly, the materials available
at the present time offer no guarantee of the authenticity of the texts quoted by
the chronicles. As we have seen, the language of the laws is often not very clear
and gives rise to many interpretations. Whether this is due to the deliberate
intention of the Ethiopian rulers (as Cerulli maintains) or to the lack of precision
on the part of the person in charge of the chronicles (the Tsihhfi T'ezaz or
Official Chronicler) has still to be determined"5 and perhaps it never will be, as
there were apparently no organized archives at the time of their writing. More-
over, one can be sure that the diffusion of legal instruments was by proclamation
as one of our documents clearly shows. We refer to the already mentioned ex-
cerpt from the Abbreviated Chronicle, containing Za Dengel's law. The excerpt
itself is preceded by the following phrase: "In the first year of his reign, he
made a proclamation through a herald, saying:...,19 Finally it must be pointed
out that in many cases we do not even have a quotation of the legislative text,
but only the simple comment that a text with such and such contents has been
passed by a sovereign; in fact this is most frequently the case3° A very wide field
of study is thus open to legal historians.

In the field of legislative enactments, the second period of Ethiopian legal
history is very different from the first in that we possess evidence of a legislative
concept much closer to that to which European legal historians are accustomed.
The first of these documents appears in 1908 with a set of proclamations defining
the functions of the various Ministers, members of the newly appointed Cabinet.2'

This appointment is the first of Menilek's moves towards the organization of
his country on European lines and it was to be followed by some others of
which evidence was fortunately preserved in Balambaras Mahtamh Selassie Wolde
Meskel's Zekrd Nflgdr.22

Apart from the above mentioned laws, one may also mention the proclama-
tions on successions or on the introduction of new currency; even more general
imperial declarations closer in content to the ancient laws appear.23 A very good
example of these is a proclamation made in Harrar in 1908 and recorded in
Le Semeur d'Ethiopie which reads as follows: "You Christians and Muslims be
free, each of you, to live according to your faith. If anybody is injured let him
know that he has all freedom to come to me. Let everybody avoid spreading
news in the country which is such as to trouble public peace.2 4

1
8 On this problem see also D. Levine, Ambiguity and Modernity (a paper prepared for

the Session on Sociology of Knowledge, Fifth World Congress of Sociology, Washington
(1962)).

19See C. Conti Rossini, cited above in note 6, p. 811.
2 0 See, for instance, the reference to a legislative enactment of King Amda Sion dismissing

judges opposing his policies in R. Basset, cited above in note 4, p. l01.

21 These proclamations will be published as part of an article by Selamu Bekele and
J. Vanderlinden in a future issue of the Journal of Ethiopian Law.

22Addis Ababa 1951.

23 For the mentioned proclamations, see Balambaras Mabtimit Selassie, cited above, pp. 72
(on successions) and 199 (on new currency).

24 
Le Semeur d'EThiopie, August 1908, 4th year, p. 447.
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And finally it seems that some kind of subsidiary legislation is appearing in

Ethiopia. We think that such a case is that of public notices originating from the

Post Office Department and regulating the postal organization of the country.

Such subsidiary legislation was prepared by foreign experts in charge of divisions

of the newly created ministries, as would be the case for the Director of Posts and

Telegraphs, a man named Guillet who kept the population informed of the postal
regulations."

But despite the increase in our knowledge of legislative sources during that

period, there are still many enactments only mentioned in documents such as

chronicles or travel reports, and of which we have no further account. In this

respect the chronicle by Menilek's newly appointed Minister of the Pen, G'ibrii

Selassie (the former Tslih'ifa T'ezaz) is an example for it offers many hints as to

the legislation of that reign, the text of which has apparently not been kept.29

Apart from these general enactments, texts of a more special nature can be

found from the same period. These are concession agreements and internaiional
treaties.

The concession agreements are of the same kind as previous charters or pri-

vileges as they give to specific persons or groups, a privilege which will have to be

recognized by everybody within the country; an interesting text in that re-

spect is the Lane Concession which refers to "Mr. George William Lane, and

to the Englishmen in the City of London who are his company" as being the

grantees of a mining concession." Of course traditional privileges and charters

still exist, but they do not contain much that is new, while the concessions are

totally new documents and provide first hand evidence of attempts to develop

Ethiopia economically. The importance of some of these concessions is even

such that some of them have been frequently reproduced, either in Ethiopian

sources like the Zekrdi Niigir or in European sources such as Pigli's book on

Ethiopia in European politics28 or Zervos' on the Ethiopian Empire." Such is

the case of the highly significant railway concession to the Emperor's influential

advisor Alfred Ilg 30 and of the no less important concession of the Bank of

Abyssinia to the National Bank of Egypt.31 Obviously there were less important
privileges granted to foreigners (such as the Lane Concession mentioned above),

but these two examples show clearly what impact such privileges could have on

25 L.e Semeur dEthiopie, November 1908, 4th year, p. 493.

26 Guebre Sellassie, Chronique du ragne de Menelik 1I, roi des rois d'Ethiopie, 2 vols.,
(Paris 1932); see, for instance, vol. II, 531-532 on the appointment of judges.

27 Public Record Office Archives, F.O. 1 37, an annex to a letter of January the 5th 1900
from J. L. Harrington, Consul in Addis Ababa to the Marquis of Salisbury.

28 For the Zekra Nagir, cited above in note 22, see for example pp. 452-482, various

agreements on the Franco-Ethiopian railway and for M. Pigli, L'Eiiopla nella politica europea,
(Padova 1936), pp. 234-235 (Mining concession to Dr. Ilg), p. 239 (the same to an Italian
syndicate).

29 A. Zervos, L'Empire d'Ethiopie, (Athens 1936), gives a list of various concession agree-
ments on p. 303.

30 See Pigli, cited above note 28, pp. 215-217 and Zervos, cited above note 29, pp. 294-295.
31 See Pigii. note 28. pp. 243-244, and see Zervos, note 29, pp. 181-182.
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the future of the country. The minor concessions will most often be found in
European archives, where important research has still to be done.32

At the same time that Ethiopia was establishing legal relations in a formal
way with foreign individuals or companies, its relations with foreign states were
developing at an ever increasing pace. Menilek's openness to the outside world.
as much as the vital position of Ethiopia in the horn of Africa, was the origin of
an intense diplomatic activity culminating in the many international agreements
of the period, some of them being of paramount importance for the contemporary
history of this part of the world. We need only mention the famous Wichale
Treaty dating from the very first year of our period or, much latet, the Klobukow-
ski Agreement with the French government in 1908 which was to be the source
of many conflicts arising from its formal acknowledgement (in Article 7) of the
existence of foreign consular courts on Ethiopian territory. The interest of these
treaties is such that they have often been published in foreign languages, although
rarely in Amharic.33 It is to be hoped that all these documents will be published
as soon as possible as they would prove invaluable for the historians of Ethiopian
law. This would also close once and for all the many debates over the exact
meaning of the different versions, on which each party relied to support its
claims.34

Thus the second period (especially after 1907) brings great improvements
in our knowledge of the legislative sources of Ethiopian law. Not only are more
laws known over a shorter period (1907 or 1908 to 1916), which is a quantitative
improvement, but they are also better known since we possess fuller texts of the
laws, which is a qualitative improvement. And not only do we possess many full
texts of legal documents, but also these texts are often available in different
languages, the Amharic being nearly always accompanied by a corresponding
document in the language of the foreign contracting power or party.3 5

But what is even more interesting is that we may still hope one day to
have access to the original legislative instruments- This results from the appoint-
ment by Menelik of a Minister of the Pen whose tasks included, according to the
proclamation defining his duties, the copying and recording of everything written
in the Palace, its careful preservation and the keeping of copies of various govern-
ment papers.36 This definition of the functions of the Minister of the Pen was in
fact equivalent to a formal establishment of Ethiopian legal archives, even though
the importance of this step for the future of Ethiopian legal history may not
have been fully realized when the instructions were issued.

32 It was a custom for the Consuls or Representatives of foreign powers in Ethiopia to
send to their governments a copy of all concessions granted to their nationals by the local
authorities. Also, when a problem arose between the conceding power and the foreign
person or company, the latter tended to ask for support from their governments, providing
them with copies of documents establishing their rights.

33
This is the case for the examples we have mentioned already in this paper. Neither

Pigli, nor the Trattati, nor Zervos ever reproduce a treaty in a non-European language. On
the contrary, see S. Rubenson, Wichale XVii, (Addis Ababa 1964)

34
Professor Rubenson of the Department of History, Haile Sellassie I University. is prepar-

ing such a collection and one hopes that it will be available as soon as possible in a printed
form.

35
Apart from the examples already mentioned in the field of public international law and

of privileges granted to foreigners, we unfortunately do not possess versions of legislative
documents in another language than Amharic.

6 See Balambaras MahtAmd Selassie, cited in note 22, p. 646.
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As for the origin of the enactments, with the exception of some subsidiary
administrative legislation, the Emperor and he alone was still responsible for it.
The new ministers seem in fact to have assumed within a new structure and
under new names functions which were previously shared by various counsellors
of the monarch.

Finally, as concerns the diffusion of the law, there is a basic change through
the introduction of printing presses in the country. As early as the first years of
the 20th century, a press was functioning regularly in Dire Dawa (on which Le

Semeur d'Ethiopie was printed) and somewhat later on, in 1911, the first books
were printed in Addis Ababa (one of the first books ever printed on these presses
is an allegory on the ministries recently created by Menilek).37 However, if our
information is correct,° a small printing press exclusively devoted to the printing
of proclamations and other official documents was already functioning in the
Imperial Palace (in the Ministry of the Pen office) a few years before that time.
But this does not mean that the traditional system of proclamations had disap-
peared. On the contrary, it was maintained throughout this period and was the only
way of spreading the laws until about 1908. An excerpt from Le Semeur d'Ethiopie
of August 1908 shows this clearly when it describes a ceremony of proclamation
which took place at that time outside the capital.39 The herald would come on the

market place accompanied by a young lion, "living symbol of the Negus authority,"
then drums would be beaten and the proclamation read to the population in
Amharic; but, and this is very interesting, it would immediately be translated
into Harari, Calla and Somali languages. Thus nobody could argue that he did
not understand the language of the dominant group and benefit from such ignor-
ance to escape the law.

As we move into the third period of Ethiopian legal history, differences from
the previous periods are more marked than ever before.

First of all the quantitative importance of legislation is increasing. In the
twenty years between the appointment of Ras Tiifiiri as Regent of the Empire and
the Italo-Ethiopian war, legislation grew more and more abundant, especially from
1922 onwards. On the basis of the documents which were kept, one can estimate
the total amount of that legislation at approximately a hundred proclamations.

40

But the most significant progress was made in connection with the qualitative
aspect of legislation. Not only are nearly all aspects of Ethiopian life considered
in the proclamations, but some texts are of paramount importance for the legal
development of the country. In addition to the numerous proclamations in com-
mercial matters (on companies, bankruptcy, register of commerce, brokers, etc.),

37 The article by Selamu Bekele and 3. Vanderlinden, referred to in note 21 above, will
include the text of the Allegory.

39 This information was given to us orally by Balambaras Mahtgm Selassie WIldK Mskal.
3 9 Le Semeur d'Etlhiopie, cited in note 24.
4o This estimate is based on a systematic reading of the periodical Berhanena Selam by

Ato Tadesse Abdi, a law student, the results being compared with data providing by Balanba-
ras Maht ii Selassie in Zekrii Nigdr and Zervos in L'Empire d'Ethiopie, as well as with other
fragmentary evidence given by travel reports or historical studies.

- 235 -



JOURNAL OF ETHIoPIAN LAW - VOL. il - No. 1

of particular importance were the Constitution of 1931, which for the first time
in the history of the country, established on a definite basis its governmental
structure, and the Penal Code of 1930, which provided a comprehensive definition
of crimes and penalties.

41

From our point of view, the Constitution of 1931 is also interesting because

it introduced for the first time in Ethiopia a difference between various enactments
of the legislative power. A difference was thus made between statutes (lois in the
French text of the Constitution) and decrees (ddcrets in the same text). The first,
according to Article 34, are provisions which have be6n discussed in the two
parliamentary Chambers (Chamber of Deputies and Senate) and have been ap-

proved by the Emperor, while the second are, according to Article 9, emergency

measures taken by the Emperor alone when Parliament is not sitting; the latter,

in all cases, must be submitted to Parliament for confirmation and are abrograted
if such confirmation is not given. Finally, the Emperor alone, according to Article
10, had the power of issuing orders (ordres in the French text) to ensure the ex-
ecution of existing laws, maintain public order and develop the prosperity of the
nation.4 2 We have thus three categories of legislative enactments after the pro-
mulgation of the Constitution of 1931: statutes, decrees and orders. Most texts
published in the five years preceding the war fall within these categories.

But subsidiary legislation also developed in this period and the most note-
worthy contribution in that field was perhaps that of the Municipality of Addis
Ababa, which on many occasions legislated on topics concerning urban activities;
among these topics, we find, to mention but a few: taxes on small retailers, dis-
turbances of peace and order in the town, vehicle registration, censorship of the
cinema, theatre and other places of amusement, and even (as the hostilities with
Italy were starting) night air attacks.43 Obviously, apart from the Municipality.
Ministries were also very active, each of them in its particular field. There are
many Government Notices such as those on hunting licences from the Ministry
of Agriculture, on currency exchange rates from the Minister of Finance and on
travel in Ethiopia from the Ministry of the Interior.4

4

The increase in the field of general legislation did not prevent the continuation
or even the development of more special branches of legislation such as the grant-
ing of privileges or concessions to individuals and companies45 and the conclusion
of treaties between Ethiopia and the outside world. In fact the latter part of the
legislative activity was the most developed, agreements being made with more

41 On the Penal Code of 1930, of which a translation in English was made after the
liberation in 1942, see S. Lowenstein, Materials for the Study of the Penal Law of Ethiopia,
(Addis Ababa 1965), pp. 58-60, with recommended reading on pp. 67-68 and the study by
E. Cerull:, "I nuovo Codice penale etiopico ed i suoi principi fondamentali", in Oriente
moderno, vol. 12 (1932). pp. 391-405.

42Constitution d'Ethiopie (Addis Ababa 1931).

43 For these municipal regulations, see Berhanena Selarn. 10 Megabit 1923, 13 Tekemnt
1923, 13 Meskeram 1924, 5 Nehasse 1924, and Aymro. 24 Meskeram .1928.

44For these Notices issued by Ministries, see Berhanena Selam, 9 Tahsas 1923, 12 Sene
1920 and 10 Megabit 1923.

45 For a list of these, of which we cannot ascertain the completeness, see Zervos, cited in
note 29 and also the same, p. 302.
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and more countries, among which are found, for instance, the Netherlands and
Japan.46 Finally, it much be pointed out that a definite step towards better inter-
national relations was taken (although its results were more than disappointing
for the Ethiopian government) when Ethiopia asked and obtained in the summer
of 1923 admission to the League of Nations.

41

If we consider some basic points common to the new legislation, we also
notice important changes.

First of all, the laws appear now to be published regularly, at least in most
cases, either in small pamphlets (as is the case with the most important among
them like the Penal Code, the Constitution, and the Laws on Companies, Bank-

ruptcy, and Nationality) or in a newspaper which Regent Tifri Makonnen founded
in 1924 under the title of Light and Peace (Berhanena Selam). This was a general
information newspaper and was not in the strict sense of the term an official
gazette; but the personality of its sponsor and the fact that it regularly published
official documents such as legislative enactments conferred on it a semi-official
character.48 But this development of written documents (some of which were also
printed separately and distributed to the public, as was the case for most urban
enactments) did not eliminate the traditional proclamations. In fact one of the first
of Ras Tiifiiri's enactments was to define in a very precise way the procedure which
had to be followed for public proclamations, or at least for the most important
ones, which were made by the Minister of the Pen from the top of the wall at the
Palace gate.48a This was obviously still a necessity in Ethiopia at the time.

On the other hand, during that period most legislation was published in two
languages, Amharic and French, with the result that we can often manage to
get at least one of the two versions when it is difficult to secure the original

publications. For example, many legislative enactments have been reproduced in
Amharic in Balambaras Mahtimdi Selassie's Zekrd Ndgir49 while some other docu-
ments (often different ones) can be found in Zervos' L'Einpire d'Ethiopie,5° this
time in the French language.

The result of these material aspects of legislation in this third period of
Ethiopian legal history is that we are able to get a fairly good idea of the import-
ance of legislation among the legal sources of the time. Our picture remains in-
complete however, since we cannot be sure that everything can be found in either
Berhanena Selam or the other works devoted totally or partially to the Ethiopian

46 See Berhanena Selarn, 9 Guenbot 1920, for the treaty with the Netherlands and Zervos,
cited in note 29, p. 485, for the treaty with Japan.

47 On this see for example, A. de ]a Pradelle, Le conflit italo-dthiopien, (Paris 1936),
pp. 73-107 and following.

43 A complete collection of that periodical cannot be found even in the National Library

in Addis Ababa. From the issues available, one can guess that the periodical was inagurated
in January 1925 and was from then on published regularly every week until the end of 1935.

48aThe cover illustration of the Zekrd Niigtir, cited in note 22, shows that scene as it was
reconstituted by the author from his personal memories.

49
The core of that book is in fact made up of such enactments.

Mt In some of its parts, this book is more descriptive, but the central part of it is also
centered around legislative enactments.
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law of the time. One can only hope that some day. through the efforts of all
persons interested in that period, it will be possible to complete the picture.31

And so we come finally to the last period of Ethiopian legal history, that
starting in 1941 with the return of His Imperial Majesty Haile Sellassie I to
Ethiopia. The period is characterized in the field of legislation by even greater
changes than the preceding one, changes of which only the most important will be
considered here.

First of all, legislation now has a prominent role in the legal development
of the country, and there is hardly any area of the law which is not covered by it.
The bulk of legislation also has become such that it has been found necessary to
prepare consolidated statements on legislative activity in Ethiopia. The first of
these "Consolidated Laws of Ethiopia" volumes was published in mimeographed
form in May 1964 and the whole set of the Consolidated Laws contains five such
volumes. In these volumes are found "the full text of all laws in force in Ethiopia
which have appeared in the Negarit Gazeta from the 1st through the 22nd year
of its publication", omitting however special issues available in separately bound
editions, such as those containing the Codes (civil, penal, civil procedure, penal
procedure and commercial); this practically covers all legislation promulgated be-
tween 1941 and 1963 inclusive.52

Following the promulgation of the Revised Constitution of 1955, the defini-
tion of legislative enactments also became more precise. The text of the Revised
Constitution provides for three types of legislative enactment which can be de-
fined as follows: 53

- Proclamations, which pass through and are approved by Parliament, and
are then submitted for the approval of the Emperor (Articles 88, 89 and 90 of
the Revised Constitution);

- Decrees, which, under Article 92 of the Revised Constitution, are promul-
gated by the Emperor alone in case of emergency when Parliament is not in
session; these laws have to be submitted to Parliament as soon as it reconvenes;

- Orders, which emanate from the Emperor alone without being sub-
mitted to the direct control of Parliament, by virtue of the powers conferred on
him by Articles 26, 27, 28, 33, 34 and 36 of the Revised Constitution.

Apart from this principal legislation, there is also subsidiary legislation in the
form of legal notices, general notices, or simply notices originating from ministers
in their administrative capacity.

51 The ideal solution would be to get from the Ethiopian Archives kept in the Ministry
of the Pen a copy of all enactments promulgated during that period. This could lead to
the publication of a collection of Ethiopian Statutes and such a volume would be in-
valuable for lawyers as well as for historians.

52 See Consolidated Laws of Ethiopia, 5 vols., (Addis Ababa 1964-1965), and especially p. I
of Introduction in vol L

5
3sce Revised Constitution of Ethiopia 1955, in the Consolidated Laws, cited in note 52,

voL I, pp. 88-113.
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Finally, to take the case of more specific legislative enactments, Article 30
of the Revised Constitution states that the Emperor is competent to conclude agree-
ments with foreign powers, provided however that treaties containing some special
clauses such as territorial modifications, modifications of existing legislation, re-
quirements of expenditure from state funds, and grants of loans or monopolies
must be submitted to Parliament for approval. What is more, these international
agreements, together with the Revised Constitution. are considered in Article 122
of the latter as being the supreme law of the land, all future legislation inconsistent
therewith being declared null and void.Y

Although from the technical point of view the Codes do not occupy a special
place among other laws, their importance for the future development of the coun-
try is such that they deserve particular mention. Between 1957 and 1965, Ethiopia
was provided with no less than six codes, the Penal Code of 1957 (on the 23rd

of July), the Civil Code, the Commercial Code and the Maritime Code (on the
5th of May 1960). the Criminal Procedure Code (on the 2nd of November 1961)
and the Civil Procedure Code (on the 8th October 1965). The history of Ethio-
pian codification has not yet been written, although some of the drafters have
already dropped hints as to various sources. What may be said with certainty is
that these codes reflect substantial Ethiopian participation in their elaboration
and that such names as those of R. David, I. Escarra, J. Graven and A. Jauffret
will be part of Ethiopian legal history for the fact that these scholars provided the
codification commission with the preliminary drafts of the codes and with their
advice during the process of codification.55

A fourth important characteristic of this period is the establishment, as soon
as His Imperial Majesty returned to the country after the liberation, of the Negarit
Gazeta, the first true official gazette of Ethiopia. The Negarit Gazeta has been
published regularly ever since and one must note that proclamation number 1
of 1941, establishing the Gazette, declares that it shall contain from that time
forward all legislative enactments promulgated in Ethiopia.56 The Gazette is
published in both English and Amharic.

In addition to the regular publication of all legislative enactments in the
Negarit Gazeta and the collection formed in the Consolidated Laws of Ethiopia,
a special collection including only the proclamations was started in 1951 by the
Government.5 7 The first volume was published in Amharic and in English and
contained proclamations 1 to 114 which were issued in the period from 1942 to
1950.

5
4

See note 53, pp. 95 and 112-

55 The best known codes, as far as their external history is concerned, are the Penal Code
of 1957 and the Civil Code of 1960 See, for example, the studies by J. Graven, cited in
S. Lowenstein, cited in note 37, pp. 67-68 and R. David's articles: "Las sources du Code
civil 6thiopien", in Revue internationale de Droll compard, (1962), pp. 497-506; "Civil Code
for Ethiopia", in Tulane Law Review, (1963), pp. 187-204, and "Structure et originalitd du
Code civil dthiopien', in Zeitschrift fur auslindisches und internatlionalisches Privatrechi,
(1961), pp. 668-681.

56See Consolidated Laws, cited in note 52, vol. IV, pp. 159-160.

57 See Imperial Ethiopian Government, Negarit Gazeta - Proclamations, vol. I, (Addis
Ababa 1951).
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Another characteristic of the contemporary period, as opposed to the preced-
ing one, has been a definite change in the policy concerning the language in which
legislation is published. Although the Revised Constitution of 1955 states that
Amharic is the national language of the country (Article 125). the practice since
the liberation has been to publish all legislative enactments in the Negarit Gazeta
in both Amharic and English. But on the other hand, it must be stressed that
like French in the previous period, English has never been officially recognized
as the second language of Ethiopia. The question would perhaps not arise if the
original drafts of some of the recent codes (namely the Civil, Penal and Com-
mercial Codes) had not been in French.

As for special legislation (privileges or concessions and treaties), this area of
the law continued to develop throughout the period.

On the one hand, enactments granting privileges have generally taken different
forms, although a common term "charter" appears to have been used to designate
the documents, whatever their strict legal form. Charters were thus granted to
various institutions either as simple charters (e.g. to the Chamber of Commerce,
the Red Cross Society, the National Ethiopian Sports Confederation) or as Orders
(e.g. to the Menelik 11 Memorial Fund and Trinity Monastery, the Young Men's
Christian Association).58 As for concessions of an economic nature (such as
mining concessions, or the railway concession), apparently they are no longer
published and it is thus very difficult to know exactly what role they play in the
legislative activity of Ethiopia to-day.

On the other hand, as mentioned above, treaties, by virtue of Article 122 of
the Revised Constitution, have been given a privileged place within the hierarchy
of legislative enactments;59 they are now considered together with the Revised
Constitution itself as the supreme law of the country. By treaties are meant not
only bilateral international agreements, but also multilateral agreements such as the
Charter of the United Nations and of the Organisation of African Unity. Ethiopia
playing a particularly important role in the latter and showing clearly through
Article 122 of the Revised Constitution the importance the Empire attaches to
that kind of international agreement.60 Unfortunately not all treaties have been
listed in the recent Consolidated Laws of Ethiopia. Apart from the Charter of the
Organization of African Unity already mentioned and fourteen agreements concern-
ing definite economic arrangements (most of them credit, loan or guarantee agree-
ments), no treaty is mentioned in the consolidation.61 The reason for that omission
is that the Consolidated Laws only reflect the contents of the Negarit Gazeta and
that the latter does not contain treaties which are not submitted for ratification to
Parliament. In the case of these agreements, the jurist has to rely upon other
non-legal or non-Ethiopian sources if he wishes to find documentation.62

58 See Consolidated Laws, cited in note 52, vol. V, pp. 146-267.
59 See note 52, vol. I, p. 112.
60 This is also shown through the fact that the OA.U. Charter comes immediately after

the Constitution and before any other legislative enactment in vol. I of the Consolidated
Laws, cited in note 52.

61 See Consolidated Laws, cited in note 52, vol. IL, pp. 37-54.
62

This is also the case for sone privileges currently granted by the Emperor to persons
or communities and known under the name of Golden Edicts. These are not published in the
Gazeta and are only known through newspapers.
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From this short survey of the available sources of legislative enactments in
Ethiopia between the 13th century and to-day, it should be clear that if the
most recent period can easily be studied through various sources of documenta-
tion, this is not the case for previous periods. A very wide field is still open
to lawyers with an interest in history for further exploration and a true apprecia-
tion of the contribution of the Ethiopian Emperors or the Ethiopian legislatures
to the legal development of their country.

11. CUSTOM

Not much can be said about custom as a source of law in Ethiopia, for
although it was until very recently the most important source of that law, it has
not been until recently the subject of any systematic study. As will be seen, a
clear distinction must be made in that respect between Eritrea and the rest of
Ethiopia. But, let us first define custom and present some of its fundamental draw-
backs as a source of law.

Custom can be defined as the set of social attitudes which, in a given society,
are considered as part of the law and thus are enforced as such. From that defini-
tion, it immediately follows that custom is essentially unwritten, being the result
of an admitted pattern of behaviour. And, custom being unwritten, it is very
difficult for a person who is not a member of the group in which a customary law
is in force to be aware of its existence and hence to formulate it. As for members
of the group, because custom is an integral part of their daily behaviour and has
been transmitted to them as an essential part of their education, they know it
without feeling any necessity to write it down. The result is that custom is generally
unknown by outsiders unless an external factor assists its diffusion. That external
factor can be either a government that feels a need to increase its knowledge of
custom (generally with the purpose of controlling it and to provide a firm basis
for the administration of justice) or scholars (whose thirst for knowledge pushes
them towards anything unknown with the intention of developing understanding).
In the first case, governmental action can lead to such important developments
as the drafting of customary laws on a systematic basis, as was done in France and
Belgium from the 15th and 16th centuries onwards, or in French West Africa
in the 1930's, or in Punjab in the 19th century and the Dutch Indies in the 19th
and 20th centuries;6 3 in the second case, study of customary law is often more em-
pirical, and sometimes leads to more valuable works from a scientific point of
view (if one considers for example the contribution of English and American
social anthropology to the knowledge of African customary law, one is astounded
by the depth reached in studies by Bohannan, Gluckman and Schapera, to mention
only three names among the many in the field). It must, however, be emphasized
that in the first case, that of state intervention in the recording of customary laws.
a prominent role has often been given to men impregnated by their own legal
tradition (although such informers often need help in its formulation because they
are unable to express something which is so deeply part of themselves), while in

6 3 0n these various movements, see J. Gitissen, La rddaction des cousumes dans le passe
et le prdsent, (Bruxelles 1962).
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the second case, the perspective is always that of an external observer (although

many of them often spend years with the groups they study). Unfortunately, the

result in the first case if often a rough, incomplete or even inaccurate description

of custom by members of the society, while in the second, a more comprehensive

and intelligible statement by an external observer may lack profound analysis

of processes beneath the surface behaviour of the people studied.
6"

In the case of Ethiopia. it must be admitted that custom before the contem-

porary period, is not very well known. Apart from what can be gathered from

travel reports (and these are often a very unreliable source, since their authors

were neither members of the local community nor specialized scholars with the

necessary scientific background) and some socio-anthropological works,
65 the only

interesting documents have been written by Italian scholars either when Eritrea

was still under colonial rule (which provide us with information on the northern

part of the Empire) or while Ethiopia was subject to the colonial yoke (nearly

all studies on Ethiopian customary law were published between 1937 and 1942)."

From the point of view of legal science, and more specifically of legal history,

such ignorance could lead to an irremediable loss as customs slowly give way to

modern institutions. An Ethiopian scholar, Dr. Da Maarda, has argued this posi-

lion very well in a recent article on the legal value of Ethiopian customs-
6Y

Among the existing documentation on Eritrea, the masterpiece of C. Conti

Rossini, Principi di diritto consuetudinario dell'Eritrea, must be cited first, a work

which, in spite of its age (it was published in 1916), is still the basis of all research

in the field.68 Next in importance are the more specific accounts which were often

the result of governmental interventions of the kind we have previously described

and which involved an active participation of the local population (or at least

the most educated part of it, the so-called notabil) in their drafting. A first group

of such accounts was drafted in the first twenty years of the century;
69 then fol-

lowed an interruption of approximately thirty years extending through the second

world war and, at the end of this time, a new set of studies appeared.
70

As for Ethiopia itself, studies were also prepared during the occupation by

Italy on various aspects of customary law.71 During the post-liberation period, some

64 This last remark does not concern the above mentioned scholars who exceptionally

combine the qualities indispensable in such studies.

65 Alvarez' account of his journey in Ethiopia in the XVIth century, for example, contains

many descriptions of local customs. See, for example, pp. 93-95, 105-108, 128, 247, 273 of
The Prester John of the Indies, vol. 1, tLondon 1961).

66 See the studies of Capomazza, Conti Rossini, Petazzi, Pollera and Roden, plus the

anonymous texts of customs published during the same period in Tigrina language, in the

Bibliography cited in note 16 under Custom (2d period).

67 See "Valore giuridico delle consuetudini etiopiche", in Atti del Convegno Internazionale

di Studi Esiopici, (Roma 1960). pp. 211-222.

68 C_ Conti Rossini, Principi di Diritto consuetudinario defl'Eritrea, (Rome 1916).

69 See note 66.

70 See the studies by Ostini, Hofner, Conti Rossini and Fusella in the Bibliography cited

in note 16, under Custom (3d period).

7t See the studies by Conti Rossini, Masucci, Brotto and others referring to Ethiopia in

the Bibliography cited in note 16, under Custom (3d period). See also the Publications of the

Princeton Expedition to Abyssinia by E. Littmann, vol. II, pp. 101 ff.
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very interesting work was done by Italian, British and American anthropologists.2
But these efforts have been until now too scattered for anybody to try to prepare
a synthesis such as that prepared for Eritrea by Conti Rossini in 1916; the only
tentative description of Ethiopian legal traditions as a whole, both legal and non-
legal, is that of Walker published in 1933.3

It ;s the author's opinion that the main contribution in the field could only
come from Ethiopians. Some fragmentary studies on various aspects of custom
have already been published in such periodicals as the Ethnological Society Bulletin
of the University College in Addis Ababa.74 Unfortunately these studies are not
sufficiently known and used. The same is true for a considerable number of un-
pubished materials devoted to custom which are to be found in several private
libraries in Ethiopia. Many educated Ethiopians have in fact felt obliged to
record this part of the cultural heritage of their country before it disappeared.
Such studies include both first hand accounts and those of the author's relatives
and friends, but since they have never been printed, scholars and other persons
interested are deprived of first-class materials- It is fervently to be hoped that these
studies will soon emerge from their present anonymity and that many authors will
follow the example of Balambaras Matimil Selassie Wilddi Miiskl who has
recently agreed, in a most generous gesture, to deposit all his manuscripts dealing
with legal problems in the Ethiopian Law Archives of the Faculty of Law, Haile
Sellassie I University, where they will be accessible to all interested persons.75

Apart from the systematic descriptions of customary institutions just men-
tioned, custom is frequently expressed in a very simple and popular way in the
form of proverbs. Anthropologists have always been interested in this unusual
way of expressing the law, although European trained jurists have probably had
a tendancy to scorn such folk expression of legal relationships. Fortunately, some of
these proverbs have been recorded and published recently, in Amharic, by Balamn-
baras Mabtitmii Selassie Wdldi Mtiskiil, under the title Culture of the Forefathers.76

In that book, the author has collected a few thousand proverbs and, in his preface
he stresses the importance of many of them in the legal field.77 But obviously most
of these short texts, even properly translated, would not mean much to young
Ethiopians, not to mention foreign jurists. Each of them needs a word of com-
ment to place it in its social and legal context, so as to enable the reader to
appreciate its full significance and value. In this respect, the author has kindly
accepted to put lawyers interested in the problems of customary law in touch
with people in a position to guide them towards a full understanding of that
unique source of the law.

72
See, among others, the studies by Cerulli, Hntingford, Levine, Messing and Shack

in Bibliography cited in note 16, under Custom (4th period).

73 C. H. Walker, The Abyssinian at home, (London 1933).
74

See, for example, the studies mentioned in the following Bibliography under Custom
(4th period) with references to the Bulletin of the Ethnological Society.

75
These manuscripts include a study of the customs (legal and non-legal) of the region

of Bulga (Archives catalogue number S 69).

76Addis Ababa 1952.

771 dem, pp. 6-7.
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It is easily concluded even from this short presentation that there is as much
research to be done in the field of customary law as in the field of legislation.

The need appears still more pressing when it is remembered that some parts
of customary law are still enforceable in Ethiopia to-day, particularly in civil
matters, while most of the pre-war legislation is obsolete.

In a recent article,78 Professor Krzeczunowicz has discussed the degree to
which the "repeals" provision of the Ethiopian Civil Code of 1960 has affected
customary law. With all his major conclusions, based on article 3347 (1) of the
Code concerning the extent to which customary law is still in force in Ethiopia,
this author agrees. However, it may be added that what Professor Krzeczunowicz
calls the outlets for custom are either special references to custom in the Code
(he gives a very useful list of such references), or the possibility of filling vacuums
in the law with custom (his example of cooperative savings societies is excellent),
or the introduction of custom through judicial interpretation, or, finally, what
the author calls para-legal outlets (i.e. the cases in which, although the Code does
not refer explicitely to custom, it provides for the intervention of traditional
institutions, which is tantamount to an authorisation of the use of custom; such
is the case for the fundamental role of family arbitrators in marriage problems).
Nevertheless it seems that the author goes too far when he infers from his analysis
that the "repeals" provision severely limits the field of legal application of custom
in Ethiopia.79 Such is certainly not the case, especially if one considers the area
par excellence of customary law in Africa to-day, i.e. family law. In fact one is
free to marry according to one's custom (Article 577 (2)) and the validity of the
union shall be determined partly according to fundamental rules established in the
Civil Code and partly by the customary requirements for the subject (although
fines or damages can only be allocated and no marriage can be annulled on
customary grounds according to rules of the Civil Code) (Articles 580, 606, 623
and 624 of the Civil Code). But then, what is more important, the parties, accord-
ing to Article 627, are free to settle by a contract of marriage their respective
rights and duties not only regarding pecuniary matters, but also, and this can
be fundamental, regarding their personal relations (the only limitation to that
provision seems to be that the reciprocal duty of respect, support and assistance
cannot be altered by the contract of marriage) (Article 636). Finally, all incidents
which occur during the union are necessarily submitted to family arbiters i.e.,
customary authorities whose powers include that of being the only competent
authority to pronounce divorce; and their powers in that matter are very wide
although the Code, in the case of other than serious grounds for divorce, provides
for some conditions. It can therefore be concluded that, if the parties wish it, a
marriage can still be governed to a large extent by customary law.

The main objection however to Professor Krzeczunowicz' analysis appears is
be that he has neglected a very important provision of Title XXI of the Code,
which is Article 3348. It reads as follows:

78 "A new legislative approach to customary taw: the "Repeals" Provision of the Ethiopian
Civil Code of 1960," in Journal of Ethiopian Studies, vol. I, No. 1, pp. 57-67.

79 Idem, p. 65.
S0This has been argued in discussions with some colleagues in the Faculty of Law.
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"(1) Unless otherwise expressly provided, legal situation created prior to
the coming into force of this Code shall remain valid notwithstanding
that this Code modifies the conditions on which such situations may be
created.

(2) Unless otherwise expressly provided, this Code shall not affect the con-
sequences having arisen out of such legal situations prior to the coming
into force of this Code."

This article respects the principle of the status quo ante for all legal situa-
tions existing before the coming into force of the Code, with the consequence that
all contracts made according to custom and prior to September 11, 1960 are
considered valid. Some have argued that Section (2) of the Article had as a result
that all the consequences of such situations were to be regulated by the Code,
thus excluding the application of custom (except if a conflict arose concerning
the rules governing the establishment of the legal situation in question) after the
1lth of September." However it is the opinion of this author that such an inter-
pretation a contrario of Section (2) of Article 3348 is not well founded, first of all
because nothing in the Code permits such a conclusion, and secondly because it is
contradicted by Article 3351 which reads as follows:

"(1) Unless otherwise expressly provided, the provisions of this Code which
specify the effects of extra-contractual legal situations shall forthwith
apply to legal situations created prior to the coming into force of this
Code.

(2) Contracts existing on the coming into force of this Code shall be
governed by the provisions of the law under which they have been
made, unless the contract is voidable on the ground of mistake, fraud,
duress or as being unconscionable in such cases and within such time
as are provided in this Code."

These provisions clearly deal, as even the title of the Article, "Effect of exist-
ing legal situations," indicates, with the effect of existing legal situations. A dis-
tinction is made between situations arising out of contract and other situations,
and it is only in the case of the latter that the provisions of the Code always
govern the effects arising out of them. As for contractual relations, and this could
include marriage relations,8' their effects are governed by the law under which
they have been made (with an exception for the few cases provided for at the
end of Section 2), which in many cases is customary law if one refers to the pre-
Civil Code period. It is only where a new legal situation is created or a pre-existing
legal situation is modified that the effects of that situation will be governed by
the Code. The overall result is that there must exist at the present time in Ethiopia
many legal situations created before the Code came into force, the effects of which
are still and will continue to be governed by custom until the situation is modified.
The area of the application of custom in Ethiopia during the contemporary period,
if these conclusions are correct, would be much wider than generally thought, and

si The theoretical problem of the nature of marriage (be it a contract or an institution)
can be discussed at length. We only want to point here the highly contractual aspect of
Ethiopian marriage in the light of articles 627 and 632 of the Civil Code.
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would constitute another good reason for studying customary law. This however
is not to imply a conservative view of legal development. His Imperial Majesty
has himself declared, when promulgating the Civil Code, that the rules of law
"'must reach the heart of those to whom it is intended to apply" and "respond to
their needs and customs.1' 2 It is suggested here that transitory provisions such as
Articles 3347 and 3351 provide the practical possibility of responding to the
kind of need referred to by His Imperial Majesty. If therefore custom is to be
enforced, it will have to be known, and to be known it will have to be studied.

III. CASE-LAW

Case-law may be defined as that part of the law originating from the judicial
power, judicial power being understood to include more than the courts of justice,
contrary to the traditional much more circumscribed meaning of the phrase.
It obviously includes in Ethiopia a jurisdiction such as that of His Imperial
Majesty's Chilot, and administrative tribunals set up to deal with special
problems such as labour relations. The common characteristic of all formula-
tions of the law in this category is that they arise out of litigation and are, in
principle, not normative. In Ethiopia, unlike many other code countries, this last
principle is not expressed in a formal way; no Article of the Constitution or of the
Codes is an equivalent to Article 5 of the French Civil Code, which reads: "Judges
are not allowed to decide cases submitted to them, by way of general rule-making
decisions." Yet even in countries which would favour a strict application of this
rule, the paramount importance of court decisions and particularly those of the
highest courts in the judicial hierarchy cannot be denied.8 3 In Ethiopia, the judi-
ciary is capable in the same way of assuming a capital role in the development of
zne national legal system if the courts respect Article 110 of the Revised Constitu-
tion of 1955, which says that "in the administration of justice, they submit to no
other authority than that of the law." Law as used here, in the singular, cannot
be interpreted only as statutory law; custom, case-law, or even legal science must
be included, even if preeminence is always given, in Ethiopia as in European
societies, to enactments originating in the exercise of the legislative power as
representing the common will of the nation. Such flexibility in the use of judicial
power is essential to provide for an harmonious development of the legal system
in any country.

Unfortunately, it must quickly be pointed out that in all periods of Ethiopian
legal history our information concerning case-law is very limited.

For the first period, no direct source of information is available; the situa-
tion, here is very similar to the one existing in the field of customary law. It is
necessary to rely on travellers' accounts to get an idea of the way in which cases
were decided. Chronicles are of practically no use, although one sometimes finds
in them mention of important decisions (most often involving the King's justice)

82 Civil Code of the Empire of Ethiopia, (Addis Ababa 1960). p. V.
83 See the phrase of Planiol on French law, quoted in 03. Krzeczunowiez, "Statutory Inter-

pretation in Ethiopia", in Journal of Ethiopian Law, vol. 1. 2. p. 316, -in the judgments
alone is to be found the law in its living form."
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like the famous condemnation to death of Zara Yaqob's sons and daughters by
their father for idolatry.84 But these constitute an exception with the result that
the testimony of travellers who have witnessed instances of litigation remain the
almost exclusive source of material. Unfortunately witnesses to such occasions
appear to have been few. although reports of some cases can be found in Alvarez'
Prester John (Muslims who hurt Portuguese in a fight were sentenced to
damages amounting to seven ounces of gold in a first instance, and one of them
was sentenced to death in a second instance, this time before the Negus; people
who tried to escape the Negus' justice by becoming monks were sentenced to
flogging)8 ' and in Lefebvre's account of his journeys through the country in
the middle of the 19th century (a member of his expedition had injured a child
playing near a tree by shooting at a bird in a tree and was also sentenced to pay
compensation).8 6 Obviously all these individual cases mentioned by travellers do
not amount to a comprehensive picture of what case-law was in Ethiopia during
that period.

It is not until the end of the second and the third period that the material
on Ethiopian case-law really improves, and this is through a most precious work
which was only prepared and published during the contemporary period, in the
1950's. That work will be referred to in this paper as the Digest of Ethiopian
Case-law, for it was not given any title by its authors.8 7

This Digest was begun in the late 1940's (presumably 1948) on His Imperial
Majesty's instructions with the purpose of preparing a basis for the work of the
Civil Code Commission. It was prepared under the direction of TshhiT'ezaz
WRIdi Giyorgis, Minister of the Pen, by a commission of four members: Blatta
WAlId Kiros, Vice-Governor of Shoa, Fitawrari Dlisalifi Cherinet, a judge in
the High Court, Alliq Tdkl5h Maryam, a scholar working on the Fetha Negast
and Ato Titkllt Maryam Dimise, a former registrar for mixed jurisdictions. The
commission worked for five years, compiling cases previously decided and recorded
in what it known as the Ancient Ethiopian Books of Judgments, provided that
such cases which were originally decided by the wambers or imperial judges had
been confirmed by the Afa Negus. The result of that considerable work is a set
of five volumes containing altogether more than seven thousand decisions ranging
over an unknown period of time but going up to 1935. Since the books from
which excerpts were taken include more than two hundred Ancient Ethiopian
Books of Judgments, it can be assumed that some judgments go back as far as
the beginning of the century. There is even reason to believe that the records go
back to the year 1908 when Menilek, apparently for the first time in Ethiopian
legal history, ordered that court records should, from then on, be kept regularly.88
The excerpts are systematically classified and divided into two main groups, the

84 See, for this, J. Perruchon, Les chroniques de Zat'a Ydcqtb et de Ba'eda Mdrydm,
(Paris 1893), pp- 98-99.

85 See Alvarez, cited in note 65, vol. I, pp. 383-384, 421-425.
86 See T. Lefebvre, Voyage en Abyssinie, 7 vols., (Paris n.d.), vol. 1, pp. 259-261.

87 5 vols., (Addis Ababa 1953).
88 See Gabrn Selassie, cited in note 26, vol. II, pp. 531-532.
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first one occupying the three first volumes and the second one the last two. In
both sets the order followed is identical, with the result that the justification for
the two distinct sets is not clear unless the second can be considered to be a
complement to the first. In all cases the Digest provides us with material of
inestimable value on Ethiopian case-law during the second and third periods of
Ethiopian legal history.

If the Digest of Ethiopian Case-Law can be considered as a precious source
for these periods, it is obvious that the collection out of which the Digest was
made is even more precious as it would provide a huge amount of first-class case
materials in addition to decisions confirmed by the Afa Negus and contained in
the Digest. The suggestion that there are more than two hundred and fifty volumes
in this collection is in fact a mere guess, calculated on the references to these
volumes in the Digest; it could very well be that the original collection is even
larger. Unfortunately it is kept in the Archives of the Ministry of the Pen and
has not yet been made available to scholars in Ethiopia.

Another important source in the field of case-law for the second and third
periods is the bulk of consular court decisions handed down between the begin-
ning of the century and 1935. As mentioned above, these jurisdictions were estab-
lished in Ethiopia as early as 1849, in one of the first treaties concluded between
the British government and local kings. But the clause only acquired its real
significance in the 20th century when Ethiopia was for the first time opened up to
considerable foreign influence. The principle of consular jurisdictions dealing
with all conflicts either civil or penal involving a foreigner was repeated in
Article 7 of the Franco-Ethiopian Treaty of 1908, better known as the Klobukowski
Agreement from the name of the French Plenipotentiary who negotiated it. It was
very rapidly extended to other foreigners not benefitting from similar agreements
between their governments and the Ethiopian Government on the grounds that
all foreigners in the Empire ought to be given equal treatment. The article read
as follows:

"All matters, whatever their nature, criminal or other, between French
citizens or protected persons, shall from now on come under French juris-
diction until the legislation of the Ethiopian Empire is in accordance with
European legislation.

All matters, whatever their nature, criminal or other, between French
citizens or protected persons and the subjects of the Emperor, will come
before an Ethiopian magistrate sitting in a special place and who shall
judge assisted by the French Consul or his delegate.

if the Ethiopian subject is the defendant, he shall be judged according
to Ethiopian law.

If the French citizen or protected person is the defendant, be shall be
judged according to French law.

When the judges cannot agree, the case shall be decided in last instance
by the Court of His Majesty the King of Kings of Ethiopia."8 9

89
See Pigli, cited in note 28, p- 260.
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These provisions could be interesting owing to the fact that Ethiopian law
had to be applied by the Special Court whenever the defendant was Ethiopian.
It seems however that the decisions taken by the Court led to serious arguments
with the Ethiopian government as to the fairness of some decisions and that, as
a result, this source of Ethiopian case-law must be dealt with great precautions.
In this regard the 1930's may prove especially illuminating since this was a period
when the Special Court was very active (this was particularly true of the sittings
in which the British consul was taking part) and sat nearly permanently.0 More-
over the rules concerning the procedure before the Special Court were drafted
at the same time and printed in Amharic and French.91 Unfortunately the where-
abouts of the Archives of the court has not yet been determined. It seems however
that copies of the judgments were sent abroad with the consular reports and that
there is therefore a good chance of finding that kind of case-law in the archives
of European foreign ministries.92 Finally it is possible that some decisions were
kept in the archives of the embassies in Ethiopia.9 3

For the contemporary period, not much can be said about case-law. Although
the bulk of decisions has been steadily increasing since the end of the war at all
levels of the new judicial organization established in 1942, the only way to
learn about these decisions is to go through the archives of the various courts.
Obviously, this course is not open to the public and it is only under a special
arrangement that the Faculty of Law of Haile Sellassie I University has been
authorized to selected for inspection the most interesting cases on file in the
High Court from among the thousands decided every year.5 Other cases have
been communicated to the same Faculty by the courtesy of the Afa Negus. Pre-
sident of the Supreme Court of the Empire, and some of these cases have been
published in the Journal of Ethiopian Law together with cases originating in the
High Court.96 This action by the Journal is a first step down a long road which
might one day lead to the creation of a permanent and widespread case-reporting
system in Ethiopia.

In conclusion it is necessary to note the fundamental role of His Imperial
Majesty's personal Court, the Chilot, the decisions of which have unfortunately

90 See, on this, the remarks in M. Perham, Government in Ethiopia, (London 1948), p. 151.

91 See, on this point, the remarks by Zervos, cited in note 29, pp. 275-277.
92We may be sure that such is the case for the Foreign Office Archives in London where

the judgments of mixed courts in Ethiopia have been deposited.

93 Through the courtesy of the French Government, we have had the possibility of con-
suiting some judgment still available in Addis Ababa in the French Embassy Archives.

94 See the Negarit Gazeta - Proclamations volume, cited in note 54, -pp. 4-11.
9SThese cases are deposited in the Law Faculty Library and the most interesting out of

them are printed in the Journal of Ethiopian Law. As for the statistics on judicial activity,
consult, Statistical Abstract published by the Ethiopian Government (Central Statistical Office).

96 Eighteen cases have appeared in the first three issues of the Journal and nineteen will
be in the next issue. Nine cases of the High Court have been published in the first three
issues of the Journal and eight will be in the next issue.
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not yet been published. The case is the same for the decisions of the administrative,
military and other tribunals.97

IV. LEGAL SCIENCE

By legal science, we mean that part of the formulaion of the law which, in
most societies, is laid down by persons who have acquired, through experience or
study, a knowledge of the law and whose function in social life is to convey that
knowledge to the members of their respective societies. It must also be noted
that these persons often do not exercise governmental or judicial functions; if
and when they do, there is nevertheless a clear distinction between their functions
as scholars and as members of the governing or judicial bodies.

Legal science in Ethiopia can be found as far back as the first period of the
country's legal history. That period even produced a piece of legal science which
was to know great fame and provide the country with the basis of its law for
the following four centuries: the Fetha Negast. The exact origins of the Fetha
Negast are still a matter of controversy between scholars, and especially as to its
sources (one of the main problems being to trace the respective influences of
Byzantine and Muslim law on the Arab Nomocanon which is the direct source
of the Fetha Negast).9s The Arab Nomocanon, written in the 13th century in
Arabic by an Egyptian Christian canonist was translated into Ge'ez between the
14th and the first half of the 16th century; we know the text was in Ethiopia by
the latter time. From that time on, the Fetha Negast provided Ethiopian lawyers
with the quasi-official basis of their law; although the text was never promulgated
as legislation, it was applied throughout the country and also taught in schools
where law was a subject of study.99 The text was also widely commented on and
even translated from Ge'ez into Amharic. Until now none of these translations
has been published, but His Imperial Majesty has recently agreed to the printing
of an Amharic version of the text accompanied by a commentary.00 The Fetha
Negast was also published and translated into Italian by I. Guidi'01 and an
English translation is now being prepared by Aba Paulos Tsadua and will be
published by the Faculty of Law, Haile Sellassie I University.0 2 It must finally
be noted that it is the second part of the Fetha Negast which has been used in
lay matters, the first dealing only with religious matters.

97 However sone cases adjudicated by the Labour Relations Board and the Tax Appeal
Commission have been recently put at the disposition of the Faculty of Law and will be
published in the next isue of the Journal of Ethiopian Law.

98 On the Fetha Negast, see the articles by Nallino, Costanzo, Cerulli and d'Emilia in the
Bibliography cited in note 16 under Legal Science (1st period).

99 An evidence indicates that the teaching of law was until the contemporary period a
matter within the exclusive competence of the Ethiopian Church. On the other hand, if one
is to believe travellers, it seems that some places were known as centers of legal studies
(see, for example, Lefebvre, cited in note 86, vol. 1, p. 178). Still it seems that these studies
cannot be totally distinguished from those leading to priesthood.

100To be published late in 1965 or in the beginning of 1966 by Berhanena Selam Printing
Press in Addis Ababa.

Wi I. Guidi, 11 Fetha Negast o Legislazione dei Re. Codice ecclesiastico e civile di
Abisinia. 2 vol., (Rome 895-1899).
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From the time of its introduction into the country until the present, the
importance of the Fetha Negast was such that it practically precluded any de-
velopment of legal science outside its sphere of influence. In order to find another
work of importance which can be considered part of Ethiopian legal science in
our first period we must therefore consider outside influences. A description of
the laws of the country under the title Laws and Institutions of the Kingdom, was
prepared for Bruce by an unknown person; little else is known about this work,
but the manuscript is among the Bruce papers in the Bodleian Library in Ox-
ford.103

It must also be noted that very few foreigners seem to have written on the-
legal system of the country during the first period of Ethiopian legal history;
of course many travel reports contain information concerning aspects of the law
but none of them can really be considered to belong to legal science.104

The only studies made during -the first period came rather late, during
the 19th century, most of them being concerned with the publication of or com-
mentary on either religious or historical texts; such is the case for the studies
by Dilmann on Zara Yaqob's legislation or by Pell Platt on the Ethiopian
Didascalia, an important and ancient source of Ethiopian Church Law.105

Turning now to the second period, radical changes took place in the field
of legal science. As far as is known however, Ethiopians still did not take part
in expanding the knowledge of the law of their country (although one may be
sure that the traditional teaching and commenting on the Fetha Negast was being
carried on); the field belonged exclusively to foreign scholars, and their action
took many forms.

First of all, studies on the Fetha Negast were developed, due in great part
to the masterful work accomplished by Ignazio Guidi in publishing the text and
translation of the Fetha Negast in 1895 and 1899.106

But the main field in which scholars, mainly Italians, were working then
was that of customary law, and especially customary law of Eritrea; the funda-
mental work done at the time by Conti Rossini and all those who enabled him
to get materials for his synthesis has already been mentioned and underscored.1' 7

It must be stressed here that, althoughthese studies were already included in the
section of this paper on customary law, they are nevertheless, in the true sense
of the word, part of legal science.

102To be published in 1966 by the Faculty of Law, Haile Sellassie I University. it must
be noted that this translation will deal with the lay part of the Fetha Negast as well as
with its religious part.

103 See Bodleian Library, Bruce Manuscripts, number 88 and 92. A microfilm of these
two manuscripts has been deposited in the Ethiopian Law Archives of the Law Faculty,
Haile Sellassie I University.

104 See the mentioned works by Alvarez or Lefebvre (only to mention two examples) in
notes 65 and 86.

tOs See in the Bibliography cited in note 16 under Legal Science (1st period).
I06 See note 101.
107 See notes 66 and 68.
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Other studies on various aspects of Ethiopian law were also published during
that period and they deal with either specific problems or specific documents of
which they often provide the first editiont 0°

One cannot say that the third period is very different from the first as far
as legal science is concerned. Perhaps the studies on the Ethiopian legal system
grew more numerous, but it cannot yet be said that through them a general
picture emerges. Studies were still published on the same lines as before, and
the only noticeable change was that some of the new legislation passed in this
period attracted the attention of scholars and gave way to some truly legal
!studies.Y9

It is only during the last period of Ethiopian legal history that legal science
made a real start in the country.

First of all, in the years following the end of the Second World War the
first overall descriptions of the legal system of Ethiopia were published. Two books
of this type, differing radically from each other in the personality of their authors
and in method are Margery Perham's, The Government oj Ethiopia"0 and Nathan
Marein's, The Ethiopian Empire, Federation and Laws."' Apart from these two
major books, many articles were written on the development of the law during this
period."2

Then. a most important contribution to the legal history of the country
during Menilek II's reign and the period before 1935, was made by the former
Minister of Public Works, Balambaras Mahtlimii Selassie Wldi Misktl, who
published his Zekra Niigiir in 1950. The book is a detailed account, nearly always
based on reproduced documents, of the development of the law in those vital
years stretching from 1908 (the appointment of the first Ethiopian Cabinet) to
1935 (the outbreak of the war). Unfortunately the work is not accessible to most
foreign scholars as it has until now been published only in Amharic.113

Finally the most important development in this period is the establishment,
within the Haile Sellassic I University, of P Faculty of Law exclusively dedicated
to the building and spreading of Ethiopian legal science. This can be seen im-
mediately by looking at the publications that the Faculty has either published
or sponsored in the short time it has been functioning. Apart from the Journal
of Ethiopian Law, some books on fundamental aspects of Ethiopian law have

108 See in the Bibliography cited in note 16, under Legal Science (2d period).
109

See in the Bibliography cited in note 16, under Legal Science (3d period).
110 London (1948).

111 Rotterdam (1955). This edition was preceded by a mimeographed edition in which the
various topics dealt with by the author were classified in alphabetical order, under the
title Handbook to the Laws of Ethiopia, (Addis Ababa 1949). Then the first printed edition
appeared in 1951 under the title Judicial system and the laws of Ethiopia.

112
See Bibliography cited in note 16, under Legal Science (4th period).

113 See note 22. Parts of the work have been translated into English by students of the
Facultv of Law, Haile Sellassie I University.
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already been published.1 14 On these bases and with young Ethiopian scholars
graduating every year, it may be assumed that the future of legal science in the
-country is in good hands.

But all these apparent manifestations of Ethiopian legal science must not
obscure the very important fact that a good deal of it is still unknown. As was
mentioned with reference to customary law,"15 many Ethiopians (some of them
occupying vital positions in the administration of the country) with extensive
legal experience, have been writing, for the instruction of their successors, studies
on various points of Ethiopian law. Unfortunately these essays, which could in
some cases prove invaluable, are not published or even accessible to persons
interested in their contents. Now is certainly the time for these studies to be
brought to light and it is to be hoped that their authors will both see the need
and agree to put them at the disposal of scholars.

A last area must finally be mentioned in which the contribution of legal
science could be fundamental and that is that of Muslim law, which is still en-
forceable in many parts of the country. This is the result of conflicts between
Ethiopia and the Muslim world which began in the first year of the 14th century.
As a result, some parts of the population of the Empire have been subjected to
Muslim law and still observe it to-day. Three rites are represented in the country
Shafiite, Malekite and Hanafite) and wherever they apply they either co-exist

or come into conflict with the local customs. Apart from general text-books on
Muslim law, the sources concerning its application in Ethiopia are scarce; one has
to rely upon remarks which can be found in various documentary, historical or
scientific works.'16

Legal science in Ethiopia is perhaps still in its infancy, but ,every Ethio-
pian and foreigner interested in the future of the country has a duty to help
its development.

V. LEGAL DOCUMENTS

Legal documents are those kinds of documents which everybody uses in
the course of normal life when acts having legal consequences are performed.
One can classify them as private and public documents according to their origin;
the former come out of the activity of individuals, the latter out of the activity
of the State.

As far as private documents are concerned, the main difficulty in getting
them and using them as a source of law is that on the one hand they are prac-
tically never published and on the other they tend to be destroyed as soon as no
further need for them is felt. Fortunately, some of them tend to establish rights
of such a permanent nature that they are sometimes kept for centuries. Some
of them are, or were, also recorded in non-legal works (such as religious books

114 See the list of these publication in the advertisements at the front of this Journal.

115 See above p. 246, 245.
116 See mainly J.S. Trimingham, Islam in Ethiopia, London 1952. See also some studies on

Islamic influences on the Fetha Negast in the Bibliography, under Legal Science (1st period).
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in the monasteries) and as these have been preserved from destruction, so have
certain legal documents from the first period of Ethiopian history. 7

Unfortunately, private legal documents from the second period of Ethiopian
legal history are scarce and are nearly impossible to uncover. This is true for
the succeeding periods as well, with the exception of some documents which
have been published in newspapers for the information of the public (this is the
case, for example, for High Court notices on successions or commercial matters).t3

It is to be hoped that those who wish to contribute to knowledge of Ethiopian
law will decide to deposit private documents of their own, as soon as they are
of no direct use to them, in such places as the Ethiopian Law Archives.

As for public documents, which involve mostly government reports and
correspondence, they are, by their very nature, inaccessible to the public and to
scholars. The only exception is for those dealing with Ethiopian affairs which
touch on relations with other countries and could be found in foreign archives.
These are generally accessible after a 50 year period has elapsed; for example,
the Public Record Office in London would at the present time open its files up
to 1915. This could provide us with a lot of public documents related to the
first and second periods of Ethiopian legal history.119 Unfortunately, as far as
Ethiopia is concerned, there is no such organization of the public archives and
they are thus completely inaccessible.

B. NON LEGAL SOURCES

Not much need be said concerning the place of non-legal documentation in
a systematic study of Ethiopian legal history. As already seen when dealing with
legal sources, non-legal works can help tremendously towards a better know-
ledge of Ethiopian law. Through historical sources such as the chronicles, docu-
mentary sources, such as travel reports, or even religious sources, such as Zara
Yaqob's works, some evidence is provided concerning the law of Ethiopia during
each period. It must also not be forgotten that although non-legal sources are
less important in more recent periods, they still can play a capital role: such
is for instance the case with newspapers during this century.

CONCLUSION

As indicated in the introduction to this paper, its author had no intention
whatsoever of presenting a systematic or complete description of the sources
of Ethiopian law. The field is so wide and so little was known about it until

117 Most of these documents are found as parts of other historical documents, and it is
thus the task of the legal historian to peruse catalogues of museum or archives in which
documents on Ethiopian history are deposited in order to find the legal documents in-
corporated to more general documents. The Ethiopian Law Archives, Haile Sellassie I
University, have recently received photocopies of some of these documents ranging through
the first and second periods of Ethiopian legal history from the Ethiopian Archeological
Institute.

118 The Ethiopian Law Archives have started a systematic collection of such notices.

t t9Some research of that kind has already been started last summer and will be carried
on systematically during next summer by a member of the staff of the Law Faculty, Haile
Sellassie I University.
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recently that such an attempt would be in vain. This becomes more obvious when
one realizes that so many studies on the law of Ethiopia have been prepared.
all through history, by Ethiopian scholars, but are not yet available to the public
being still in manuscript form; it is clear that this is the point on which most
contributions should come in the coming years. The single aim of this paper
is to make Ethiopians and foreign scholars aware of the unlimited possibilities
of study in this area. As in many fields of Ethiopian studies today, much work
can and must be done. If, once published, the present article was considered
by more experienced people as not reflecting half of what could be known of
the sources of Ethiopian law, its author would be satisfied and consider his
efforts a success. If such a constation of the weakness of the present paper was
then followed by an effective increase in our knowledge of Ethiopian law and by
the development of an active interest in its sources, the purpose of this paper
would have been doubly fulfilled. It can only be hoped that such will be its effect.
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'The following bibliography is only an outline; it makes no pretense of being complete.
It was prepared on the basis of bibliographical resources available in Addis Ababa in De-
cember 1965 with the purpose of providing persons interested in the sources of Ethiopian law
wish a starting point for their research. The bibliography is also selective in the sense that
it deals exclusively with documentation concerning legal problems as such or with documen-
tation published in legal periodicals; it obviously was impossible to list here the innumerable
non-legal works (especially historical or ethnological works and travel reports) which con-
tain precious information about law in Ethiopia. The reader is, in that case, sent back to
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other bibliographies listed at the beginning of this bibliography. Non-legal items are con-
tained in the latter only when they provide a special chapter devoted to legal institutions.
Finally, this bibliography is n t concerned with manuscripts.

Contray to the preceding article (which is subdivided into sources and then into
periods), the bibliography is divided into periods and, within each period, into sources; the only
exception to this rule of classification is the first part of the bibliography, dealing with
other bibliographies. The periods taken into consideration are:

1. The pre-Meneik period (from the 13th century to 1889);
2. Menelik's period (from 1889 to 1916);
3. The pre-war period (from 1916 to 1936);
4. The contemporary period (from 1941 to 1965).

Within these periods, legislation, custom, case-law, legal science and legal documents arc
successively considered.

As the work done in the establishment of this bibliography is mainly a second-hand one,
the author cannot guarantee either the completeness or accuracy of each reference. He had
the choice between providing the reader with a hint as to the existence of some documenta-
tion (however incomplete that hint may be) and eliminating all dubious or incomplete refer-
ences; the first alternative has been adopted as being of greater utility.

(u) 1t6C ad" S eP-7(LP

A. BIBLIOGRAPHICAL INTRODUCTION
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There exists at the present time only one bibliography dealing especially with Ethiopian
legal problems in general. It is:

1. E. Cerulli, "Ethiopie et Erythrde," Introduction bibliographique i tl isoire du droit
et a tEthnologie juridique (Bruxelles 1965) (notice E123).
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Apart from this bibliographical introduction, mostly devoted to Ethiopian legal history,
one has to rely upon more general bibliographies published by individuals or institutions,
such as:

2. G. Fumagalli, Ribliografia etiopica ( . . . . dalla invenzione dela stampa f/no a tutto
i/ 1891) (Milano 1893).
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It contains more than 3,000 titles, including re-editions.

3. S. Zanutto, Bibliografia etiopica, in continuazione alia Bibliografia etiopica di G.
Eumagalli, vol. 1 (Roma 1936).

4. C. Conti Rossini, "Bibliografia etiopica (1915-1927)," Aevum, vol. I (1927), pp. 459-520.
5. Idem, "Publicazioni di etiopische dal 1936 al 1945," Rassegna di Studi etiopici, vol. 4

(1944-1945), pp. 1-I32.

6. Idem, "Bibliografia eiopica (1927-1936)," Aevum, vol. 10 (1936), pp. 467-587.
7. List of references on Ethiopia, prepared by the Library of Congress Division of Bib-

liography, 2 vols. (Washington 1935 and 1947).

8. J. Simon, Bibliographic Ethiopienne,"Orientaia, vol. 21 (1952). pp. 47-66 and 209-226.
9 S. Chojnacki and Ephraim Haile Sellassie, Ethiopian publications in 1963 and 196

(Addis Ababa 1965).
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Biblographies dealing exclusively with Amharic and Ge'ez literature are:

10. Heruy Wolde Sellassie, Catalogue des livres dthiopiens rddigds en langue gueeze et
amharique (Addis Ababa 1928).

11- E. Cerulli, "Nuovi libri pubblicati in Etiopia," Oriente awderno (1932), pp. 170-175.
12. Idem, "Nuove pubblicazioni in lingua amarica," Oriente moderno (1932), pp. 366-370.
13. Idem, "Rassegna periodica di pubblicazioni in lingua etiopica fatte in Etiopia,"

Oriente moderno (1933), pp. 58-64.

14. L. Fusella, "Recenti pubblicazioni amariche in Abissinia," Rassegna di Studi Etiopiet,
vol. 5 (1946), pp. 93-102.

15. L. Ricci, "Pubblicazioni in Amarico di questi ultimi anni," Oriente moderno, vol. 30
(1950), pp. 186-198.
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More limited in scope are:

16. G. F. Black, Ethlopica and Amharica: a list of works in the New York Public Li.
brary (New York 1928).

17. E. Cerulli, "Pubblicazioni recenti dei Musulmani e dei Cristiani delrEtiopia," Oriente
moderno (1928), pp. 429-432.

18. P. Comba, Inventaire des livres amhariques figurant duns la Bibliothhque de Wlini-
versity College d'Addis Ababa - Avril 1959 (Addis Ababa 1961).

19- D. C. Haskell, Ethiopia and the Italo-ethiopian conflict (1928-1936): A selected list
oi references (New York 1936).

20. K. Latti, "Bibliographia aethiopica," Aethiopisch in der Schweiz (Bern 1936), pp.
41-78.

21. S. Zanutto, "Libri sull'Etiopia e sul conflitto italo-etiopico," Oriente moderno, vol.
16 (1936), pp. 533-540; vol. 17 (1937), pp. 409-422; vol. 18 (1938), pp. 386-398; voL 19 (1939),
pp. 174-179; vol. 20 (1940) pp. 146-152.
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Apart from these bibliographies dealing especially with Ethiopian literature or litera-
ture on Ethiopia, one should consult more general bibliographical surveys such as:

22. R. Jones, Africa Bibliography Series - North-East Africa (London 1959).
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It contains a 22 page section on Ethiopia and Eritrea, especially on ethnographic sub-
jects useful for the study of customary law.

1. First period (from the 13th century to 1889)
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A. Legislation
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a. General legislation
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A text and translation in German (in the first case) and a translation in Italian (in the
second case) of the Ser'ara Mangest are in:

23. J_ Varcnbergh, "Studien zur abessiniascen Reichsordnung,'" Zeitschrift fur Assy-
riologle, vol 30 (1913), pp. 1-45.

24. I. Guidi, "Contributi alla storia letteraria di Abissinia I. It Ser'ata Mangeat," Ren-
diconti della Reale Accademia dei Lintel, Scienze morale, ser. V, vol. 31 (1922), pp. 65-89.

077i-r- 11C% 'Yh*1 j t4'wyaw'7 'Ml' ti t'+) P10M "flwf Yl.A.Pa# 't1ie n-f-
hlhth*, wI' I 'tWA a

Special mention must be made of the legislation by King Zara Yacob. It is contained in:
25. K. Wendt, Das Mashafa Milad (Liber Nativitatis) und Mashafa Selae (Liber Tri-

nitais) des Kaisers Zar'a Ya'qob, 4 vols. (Louvain 1962) (complete text).

26. C. Conti Rossini and L. Rieci, H Libra della Luce del Negus Zar'a Ya'qob (Mashafa
Berhan), 4 vols. (Louvain 1964) (final date of publication unknown).

27. C. Conti Rossini, "I Libro di Re Zar'a Ya'qob sulla Custodia del Mistero," Ras-
segna di Sudi Etiopici, voL 3 (1943), pp. 148-166.

28. K. Wendt, "Das Mashafa Berhan und Mashafa Milad," Orientala, vol. 3 (1934), pp.
1-30, 147-173 and 259-293.

1/flAt-2 IP' M'V inl. -h-)* a

b. Special legislation

OtLLW'a ttf-*y ~r*"-.ri feZ ~)S~ ,a.f4 fiaa'1Ar ' flj,ij7Ot -a
f++47r--- IZ- W -AT1. AtWA- a

Texts and translations in French of various privileges granted by Ethiopian kings are in:
29. C. Conti Rossini, Liber Axumae, 2 vols. (Paris 1909-1910).

ftu, -f%&1gtn"a 'CI'z-zr' flflhthw - £u.i' zp : '011- .- ,A

An English translation of the same is in :
30 G. W. B. Huntingford. The Land Charters of Northern Ethiopia (Addis Ababa 1965).

h0+ tit Avl 3 AT a

c. Church legislation

hifJf , +e-'- +-PC 'dh' -)~ ftanrAh-vWI h&APh s Ve'01en. ?M-?V*A' I AhC+
PAh~l' (-1- ' hctttn ' vr1-m4a-wple-q. -lASt aAP, l'- )C:r 3 fr)*s Vitlwt;aS"' q a' W

Items 31 to 35 contain texts and translations in different European languages of excerpts
from the Senodos, a collection of laws used by the Ethiopian Orthodox Church.

31. L. Guerrier and S. Grdbaut, "Les Canons du Candle de Gangres," Revue de
I'Orient chrtien. vol. 23 (1922-1923), pp. 303-313.

32. P. Mauro da Leonessa, "La versione etiopica dei Canoni apocrifi de Concilia diNicca secondo i Codici Vaticani e Fiorentino," Rassegna di Stud! etiopic, voL 2 (1942), pp.
28-89.

33, L. Guerrier, "Les Canons p6nitentiels," Revue de l'Orient chrdtien, vol. 2 (1918-1919),
pp. 5-24 and 345-355.

34. G. Homer The Statutes of the Apostles or Canones ecclesiastici edited with trans-
lation and collation of Ethiopic and Arabic manuscripts (London 1904).
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35. IL Duensing, Der Athiopische Text der Kirchenordnung des Hippolyt (Gdttingen
1946)

hILU i ' 0 a0 f4"-Ahsl ' 4411'1AJe h Ih"'f& -' h-I-flAs- ' r4-alm.an a .W1'-

% -h' t(L I.-I, hch-f't4"fr-'htra' ,S .:rfO- is

The following two works contain text and translation of parts of the collection known as

Didascialla Apostolorum and also used by the Ethiopian Church.

36. 1. Franosr, "La Didascalie dthiopienne avec Un avortisseient par F. Nau," Revue

de rOrient chritien, vol. 16 (1911), pp. 161-166, 266-270; vot 17 (1912), pp. 199-203, 286-293;
vol. 19 (1914), pp. 183-187.

37. Th. Pell Platt, The Ethiopic Didascalia or the Ethiopic Version of the Apostolic

Constitutions (London 1834). Also in Bullarium Patronatus Portugalliae Regin, voL 3, Ap-

pendix (Lisbon 1879), pp. 1-144.

hhiC'a el-r , fr016N' aO'W 1 1111-a" I-rf- IflS~ Hnq~i,. z +A I "It*

r4n * flWi, * I f'a+I i MAI-$ IL+' ht-t" 'Q-te I t ia"-T, .- ' Aft-I

.t7:'L,.* I .fhl-a4 I s1a-hRc, i-hr t-TVA- i

Special enactments valid for Ethiopian religious communities abroad, whether originating

in these communities or promulgated by the Emperors. are dealt with in the following works.

some of which contain texts and/or translations:

38. E. Cerulli, Etiopi in Patestina, voL. 2 (Roma 1947). pp. 353-481.

39. P. Mauro da Leonessa, Santo Stefano Maggiore degli Abissini e le relazioni roma-

no-etiopiche (Citta del Vaticano 1929), pp. 200-216.

40. M. Chaine, "Un monasthre dthiopien 4t Rome," Milanges de la Facultif orientate

de rUniversitd Saint Joseph, vol. 5 (1911), pp. 19-26.

41. S. Grdbaut, "Contribution bt rhistoire du convent thiopien de San Stefano dei

Morit" Revue de fOrient chritien, vol. 26 (1927-1928), pp. 211-218.

42. Idem, "La rtgle de Santo Stefano dei Mori," Revue de tOrient chritien (1929-1930),

pp. 214-219.

i-/ hrr- , (rn-'4) a

d. Treaties

AS' At- 9 hs-' I tIIC I'C 2C V+4-1-'1 nr-'-14 s Duott 'r-hr '$ is

The texts (in European languages) of various treaties are contained in:

43. M. Pigli, L'Etiopia nella politica europea (Padova 1936).

flN-en.ZUr' hheA.t , YC 1 Ni s' h t 'fif*I±e x (11V ,i MY 1 th' Hf)'I ayl j '

This contains the Italo-Ethiopian Treaty of 1883 (pp. 199-201), the same of 1887 (p. 201), and

the Anglo-Ethiopian Agreement of 1883 (pp. 202-203).

44. Trattati. convenzioni e accordi relativi alUAfrfica, 4 vols. (Roma 1940-1943).

n-i-Ar-' In217-Matql7 0213-f-kY I -1hOA 2' 1 26 S ' fiXfq0' mivtar'3 r t(law

'211h'- IiK) -trfl~o-fI f144749-' (13fy a -hhA '2X1 N. '21 n1fl!jjU (7Wt

fj, '2,1h I t)', f-ntk
0 -' f11-, gs-f5t ttvN - '

This contains the Anglo-Ethiopian Treaty of 1849 (vol. 3. pp. 208-212) and the Franco-

Ethiopian Treaty of 1843 (Idem, pp. 119-1201).

(0) A &

3. Custom

RIttoI No" I -jtqftYW r r+F I- ' A-l7lTII I~l hIVftlzt' VAvt* A W1 71;' I GP'
s AaAf" z lai" hF d' Ia'). trrf",' Itf,,'ft i-7 ,"0"Ah, ', nm+A, ,,
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It is very difficult, in this period, to distinguish custom from legal science as there were
not yet any official drafts of customary laws. We may mention:

45. W. Munziger, Ueber die Sitten und das Recht der Bogos (Winthertur 1859).
46. Idem, (In italian Roma 1891).
47. A. d'Abbadie, Sur le droit bilen 6 propos du livre de Munziger intituld les rhoeurs

eti le droit des Bogos (Paris 1886).

C. Case-law

111L" jjon7 : fl q ( l- 7 r-l: 2V-2'iiT" : f 'PI h)A flcr9 91
There is no case-law directly available for this period.

D. Legal science

Y"79 ft1 .' ti.: qg-.l-Irr : Ifl.: fl ' .: r-',h : 5?#-w - I5- a
The fundamental work of this period, although it was not printed before the next period,

is the Fetha Negast.

48. A. Arnold, Fetha Gegase (libri aethiopici). i.e. Canones Regurn, Caput XLIV (de
regibus) (Halle 1841).

49. I. Guidi, 11 Fetha Nagast o Legislazione del Re. Codice ecclesiaseico e civile di
Abissinia, 2 vols. (Roma 1895-1899).

50. G. Sapeto, La jainiglia abissina secondo it Feteha-nagast o codice dei re (Genova
1873).

A.Al-'* AA ).l'y fl:AA * ,tmll-a, : : f nliA-I-- q0-

Others studies on Ethiopian law prepared during this period are:

51. A. d'Abbade, Les causes aceuelies de l'esclavage en Ethiopie (Louvain 1877).
52. A. d'Abbadie, "La proceddure en Ethiopie," Nouvelle Revue historique de Drot

irancais et 4iranger (1888), pp. 462 ff.

53. R. A. Hieronymus, Respublica Aethiopica (Salamaca 1595).
54. N. Lazzaro, "I re dell'Abissinia," Bolletino della Societa alricema dItalia, vol. 6

(1887), pp. 259-262.

55. B. L. Mosely, "Judicial Reform in Egypt," Law Magazine and Review, 4 s. 13 (1887-
1888), pp. 339-359.

56. A. Dillmann, "Uber die Regierung, insbesondere die Kirchenordnung des Konigs
Zar'a Jacob," Abhandlungen der KXdniglische Preussische Academie der Wissenschaften zu
Berlin, Philos.-hisor. Classe (1884), pp. 1-79.

(to) al ,- ..

E. Legal documents

IIaIf. : v5fl.;-j- : fVail: t f-t.h+A.* In-ftlpu .io'-a

Some legal documents of the period have been published in:
57. C. Conti Rossini, "L'Evangelo d'oro di Dabra Libanos," Rendiconi della Reale

Accademia dei Lincel, Scienze morale (1901) pp. 177-219.
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58 I. Guidi, "Ghi archivi in Abissinia," Aid del Congresso Internazionale di Scienze
Storiche di Roma vol. 3 (Rona 1906). pp. 651-698.

?hi LA,. - nAh a U *7 - (Ns: ' 3 , hJi:fl- 2 ith' a.iIffZ) it

I. Second period (from 1889 to 1916)

(v) flhr fanml. a.i-)a

A. Legislation

[t Omnh AA tt, t'. flkAPA - I :Qt .:&

a. General legislation

OA:I rn+.4 , 7-14l- I k . ?(al&- I as')* ' flltbtAS- -eD-Air .'& &i

General legislation of the period has been kept through:

59. ,i -o tfl: mAX' ov,4'1 + (z-) J : 1-ic (,/A ,%'1 h :ti 2
"i+. 7,,.) a

at -f nfr ann- Ih %dgV' n I r", I ) lfs "

n ,,_7 .fl')-7. -' A o flA'+ " t t",+,ef I V.+?-*Y: -fa " '& S ed-i i- ( +* , z

?wtn,-:t A 0 O-;-At ri , f+) l' : TV I hoZA4 IAA ' u.1 .,, - (1 ." f -' q - " ,
i-i : a) e 11A ' 0-ifl- ' hse-eti (Tjj~ I '% * 1 WV -In ft I (IA', %dtfk %n -i1

4  
-n4+1r

Qo 8 - 'F' i- I, , ) 1v flA'.- -i-lf '1711 a(h: I. -p- 9 j1 1 X Omn7l~, At'

OA~liA : h-lf 2!i%91'i Q 'in -'?W An %) f W.*7 -r M+h-IA 1 (nn- 2

r') ii 70 1s AA - t h~- it~ (ij 'i rhl, s 0- Qi

It contains, among others, proclamations on the Ministeries, which will be published in an art-
icle by J. Vanderlinden and Selamu Bekele in a forthcoming issue of the Journal of Ethio-
pian Lam: on the punishment of thieves (1899 - p. 72); on successions (1901 - p. 72); on land
in Addis Ababa (1900 - p. 167); on currency (1901 - p. 200); on a tax on guns (1904 - p 231);
on an agricultural and commercial company (1901 - p. 320); on hunting (1901 - p- 349); on
protection of hand-workers against insults (1900 - p. 432); and on Church procedures (1900 -
p. 558).

~/flAg'h- t) fIMal-'*a.)*:

b. Special legislation

5 " OhS.-4A.- 1 fift' 10-'* 1h : I ' 1 ' t :, h,'k-- l - t' -
1Wt4-'VAir-, "'s-ris'P a-A-i' tuuMA v

Concessions, such as agreements concerning the Franco-Ethiopian railway (pp. 452-465),
and the Proclamation on the legal status of the Ethiopian Community in Jerusalem of 1900
(p. 585) are contained in:

60+ 17')+-Po -- /-4&d WA -(1+A -' 0149' : (leh) : Nfif. : f(1P-rC - +11'-I-ICTA(:P ;

, hl;: '(Vfl-C' ,h&K7- N-: Vfl6tfl I li,,'-A.V '(von-c wi" ) '
-refl cnr ("f$'-) :ii -t)2x~r ("'r6s-1) 27: M-' ?"-fl 1i1h a yimi' "'-A-4 VA

(fl-in~~~~~~~~~~~ ' Vf2 l~t f w Yiifi)'9W -Ptn
rJ,..flt* ~ ~ ~ ~~(V 0 l%''tl: nAi ,O



The Ilg 1894 and 1899 (railway and mining), Vitalien 1908 (railway), Prasso 1908 (min-
ing), Oltre Mareb Syndicate 1903 (mining), 1899 (mining) and Bank of Egypt 1905
(banking) concessions (at pp. 294-295, 305, 296-298, 304, 306, and 181-182 respectively) are
contained in:

61. A. Zervos, L'Empire d'Ethiopie (Alexandria 1936).

I.w tv n- I (a-ir ' ff!h-Kf!z I f@i-I l*ul-fj E N
Kf9 1 N 8s 9ftFi-Rf1!) a ,nikP

The same concessions (at pp. 215-217, 234-235, 251-254, 241, 239, 239-240 and 243-244
respectively) are contained in:

62. L. Pigli, listed above in number 43.

ha. * flAb os qi-vw. x~~)--i-- , ntl-s+Aw)-r . tn-A-r gW AV -0

Some concessions granted by Menelik during this period can also be found in:

63. C. Rossetti, Storia diplomatiea deltEtiopia durante il regno di Menelik 11 (Torino
1910).

f/ fa)'j~f -'IhbA I V'tzd- ,'Arn-14*

c. Treaties

T1heIalt flhiSarY -r etshA - 18-9(p.' 209507 (,t' Xplemen flth - rnt.z
9 fte- r f+t9 - s ear-ft. +=L07& s (qte tre-y 1896lE) flp. 7 r-

2
)- hshAl

V+947-' n1vio4 ' (-of 1 .24), s finh- %o -9 s(ftp .A theborde a1 te-mts-' A c
tt.A7 S S rf v (i- grn) j V ?IPZ ')-A'I (qv-. R!M-EIyiR)
AMt mM w b AA 9 fqE-A4-- 9 fA'A a IL37 : srf~Z~ iRE'f (iN ' .N5)' f hjI9-r

1- 8 (-N, 26-24) a te?) swl ' hA ly (i; XeAg--thi MILOr I e-A- I Vf
ge?-+ - ox-i-i'*Y' (1hAIAYI ""~t -oht MC ~,:1 1lQtf
ahlA !--S1 - AN' I ',f K'Y'q u-'v ellW

-A7, 11A r 1') *hAA 3 £ 1 orde- r rbe- I fli. m*-229,' Y3-6 2j ti h
Frno-thipia a1r'kye t I897s (141 908 - ' 227hhA 2-26; Xh7 tg -iopd.

' r'flI- Kfq - MEfffiI-RflI .t-i8 - a laPUv-r I h -t':? A

arement of )96c p k 4)' h l G rr-.'i(itn agreementn 1 5 (ppV hI n tIl
MO CC' W)nPCs-' fa"Ir')-9-9-5t-1 (it:ffj R f!f) ;-fl"thttw x e'-irr a

The Italo-Ethiopian agreements of 1889 (pp. 205-207), the supplementary agreements to
the former of the same year (pp. 207-210), the treaty of 1896 (pp. 225-226) and the special
convention on prisoners of the same year (p. 226), the agreement of 1897 (pp. 231-232), the
border convention of 1900 (p.2 34), the agreement of 1906 (p.246), the border agreements of
1908 (pp. 261-264), all these between Italy and Ethiopia; the Anglo-Ethiopian agreements of
1897, 1902 and 1907, the lass two on border problems (pp. 228-229, 235-236, 258-259); the
Franco-Ethiopian agreements of 1897 and 1908 (pp 227 and 259-261); the Belgo-Eshiopian
agreement of 1906 (p. 247); the Germano-Ethiopian agreement of 1905 (pp. 242-243); the
Austro-Hungaro-Ethiopian agreement of 1905 (p. 245); and finally the treaty with the United
States, (pp. 241-242) are to be found in:

64. L. Pigli, listed above in number 43.

h&-JAf' ' PC' Aft: O' * flI~ff Zr. flA-Y '19 Iflj '(iN IP~~j~'s
-f- 1ifj '114* :3 ILet*)Y; lc, (is pfy-pf y - " zq 6Y%) : b&C)Ot.

PC ' n-ym I- N - hfiii) , PC' fl~ri - x-' (it ff) - hyCo"7 3 PC:- (qTt

sn-c A 7A--

Agreements with Italy of 1897, of 1900 on borders, and of 1906 (pp. 477- 478. 478 and
478-479); with Great Britain of 1902 (pp. 454-455 and 457); with France of 1908 (pp. 435-436);
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with Belgium of 1906 (p. 422); with Germany (pp. 419-420); and with the United States of
1903 (p. 430) can be found in:

65. A. Zervos, listed above in number 61.

ffitkr- 11k'tdb1 1 -1111A s vt+AA-4 'j!QYI! g")it slr* '(fin-:r
gftOf% *+""-'PA -

The Treaty between Ethiopia and the United States of 1903 is published on pages 223-
227 of:

66. R. P. Skinner, Abyssinia Today (London - New York 1906).

VWt : ?-Fmnl+-g: 4 lt.b- X 1tfl : fli-,- ?a C ' * .: WlC a Va?-A" s TV
fa'l*1 nrrV- s 2 flj%7CV7q- f1'Afltl? I -flip-htA"

In the above-mentioned works the treaties are reproduced in foreign languages- A capi-
tal treaty, that of Wichale or Uccialli, appears in both Amharie and Italian in :

67. S. Rubenson, Wichale XVII - An Attempt to Establish a Protectorate over Ethio-
pia (Addis Ababa 1964).

(A) A'1.f ,

B. Custom

MWILU : fWa) s Of . a Aa7Jt  , : 4A - r -va-d - -cnft: s 'h
+
-I:t-- - q-tt n

The most general work on customary law for this period is:
68. C. Conti Rossini, Principi di diritto consuetudinario deltEritrea (Roma 1916).

hO-A- , J~l~ s fitAt: V+H-flpg- itCnA+ i-I a N971 AA I A a7 e+A 1u- A
a rq*1* -,fl4- a tutur' a&aPAh+ - M~'fa'rzhft* v itu a

More specialized are the so-called statuti and the scientific studies on some customs. On

the statuti, see:

69. Se'ata Karnesem (Law of Carnescm) (Asmara 1910).

70. Wd'eld Sob'ata Ansabd (Pact of the Seven Ansaba) (Asmara 1910).
71. Heggi nay Loggo Cewan (Law of the Loggo Cewa) (Asmara 1910).
72. Heggi Saharten Lcmzan Waqarten Dambdn (Law of Sahart, Lamza, Waqart and

Damba) (Asmara 1910).

73. Ser'at nay Hab Sellus, ndy Gabra Krestos, nay Daqqi-lovem (Law of Habta Sellus, of
Gabra Krestos of the Daqqi tasom) (Asmara 1910).

'P9' - MP.ThPT r aJ& rrqc' -re'l' -vq-l% * - Vryfr-+ s q7Tcm a

The main scientific studies are:

74. I. Capomazza, I1 diritto consuetudinarto del'Acchele Guzat (Asmara 1909), 2da.
ediz. (Asmara 1937).

75. idem, La legge degli A tchemd Melgd. Istttuzioni di diritto consuetudinarla del Serade
(Maecrata 1912).

76. C. Conti Rossini, " I Loggo e la legge del Loggo Sarda," Giornale della Societa Asia-
ica, vol. 17 (1904), pp. 1-63.

77. idem. Ricordi di un soggiorno in Eritrea (Asmara 1903).
78. F. da Officio, Dall'Eritrea - Lettere sui Costumi Abissini (Roma 1904).
79. A. Pollera, L'ordinamento delia giustizia e della procedura in Eritrea (Roma 1913).
80. Idem, It regime della propret terriera in Ethiopia e nella Colonia Eritrea (Roma

1913).

81. Idem, I Baria ed i Cunama (Rona 1913).

82. K. 0. Roden, Le trib dei Mensa. Storia, legge e costumi, 2 vols (Asmara-Stock-
holm 1913).
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83. E. S. Wakefield, "Marriage customs of the southern Gallas," Folklore Sept 1907,
pp. 319-327.

C. Case-law

fll~~~~3Jf F f4-11 AtdtJ rJ~ ~ 'einrrr aahAtfla tVI9 13T
CA, e-illt'F' a-tv,' ' f in-.' f'ti$.' s fla'thd - Ma *mi'- s-ArS' - a

There is no case-law available in a printed form during this period, but excerpts from
judgments are found in:

84. flA V I-M : 1h'P."t- ,r:Ct" offl., -lf.Pp I fl.,h , -ld.C, I

D. Legal science

Apart from the works on customary law listed under numbers 74 to 83, we have on
various aspects of Ethiopian law:

8s. - tr't-- (a94) # an-hu : m-} I 1 i" fl--4c' : harX', t +44 s Ir.h,
-7a7 z fr'h x o g',h I sfll. , -o17'Tp.-f) 3 AM..I. t vA- t -L 0 'h3 e 'flq t II0) !,

86. A. d'Abbadie, "Idee per l'abolizione della schiavits africana," Bolleuino della So-

cla Africana d'llalia, vol. 8 (t889), pp. 165-173.

87. J. Bachmann, Corpus iuris Abessinorum, vol. 1, lus Connubii (Berlin 1890).

88. F. Despagnet, "Le conflit entre lI'talie et l'Abyssinie," Revue gtnirale de drot In-
ternauional public (1897).

89. Fedozzi, "Le droit international et [es rdcentes hostilitds italo-abyssines," Revue de
droit international et de lidgislation comparte, vol. 28 (1895). pp. 580-616 and vol. 29 (1897),
pp. 49-83.

90. S. Grdbaut, 'La littdrature dthiopienne," Revue de tOrien: chrtftien, vol. 19 (1914), pp.
326-327 and 328-330; vol. 22 (1920-1921), pp. 27-28 and 395-400; vol. 24 (1927-1928), pp.
22-31.

91. L Guidi, "Der Aetiopische Senodos," Zeischrift der Deuischen Morgenlilndischen
Geselischaft, vol. 55 (1901), pp. 494-502.

92. "Un matrimonio abissino," Archivio per lo studio delle tradizioni popolart, vol. 7,
fase 1-2, p. 55.

93. G. K. Rein, Abessinien; ene landeskunde nach reisen und studien in den Iahren
1907-1913, vol. 1, pts. 2 and 4 (Berlin 1909-1913).

(tn) ramla wutl1. it

E. Legal documents

(mAtufe) *a 11- ?+Jp4&D. S aI 81 v5p$* 4 ?A-?, a
No legal documents are yet available in a printed form for this period.
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rWJ htncH' - fliA- 2 lk 'I

HI. Third period (from 1916 to 1936)

()nhkex , tra, 'A-k

A. Legislation

iI A tn*ft , mA I-AJ&t l; rP 'fen- ' a-

a. General legislation

flfau v fat) h ijf 'n4,Af4 v -At, a OhCE* rm- fl s mrar,,,* i$1s hit'i nr-C 91 1
fltmtW 'Uhc ' l$C -rc ' $3 flf-Hi'm- , nl L'Empire d'Ethiopie # .flcYIq-" a1 49,1
(Lumiere e Paix) M' - W% C s -wAdb#- ei a-f t t- a ., - d 'q t a

General legislation for this period is contained in the Zikire Neger. listed above in num-
ber 59, in rEmpire d'Ethiopie listed above in number 61, and in the periodicals Berhanena
Selam (Lumidre et Paix) and Aymro. Some legislation was also printed seperately in small
pamphlets. The most important among these pamphlets are:

94.

- Programme et cgrimonial pour les fetes du couronnement de Sa Majestd Tajari Makonnen
(Addis Ababa 1928-1929).

95. fIal! *A ';307q '-4&'4 7-m 1 ),It' I JIM-1'*Y ?fnm-t t flA 9 7
)-mtS' I $cf IV-r , (WIan hfl'l ' !-it~f' i . r.-) a

- Programme des iftes du couronnement. Ctremonial du sacre (Addis Ababa 1930).

96- 3fl' ti-/tIan'},'/.,-j--7'- r (h-&fl
hfl'1 .~~ You .r.

- Constitution d'Ethiopie (Addis Ababa 1931).

97. fmIAV-* 4 -I - 2 914l 1 (AV 'fl I i-flflr 2I .
9t Item 97 was reprinted and translated into English after the liberation of Ethiopia in

the 1940's. This may be the only version of the Code in a language other than Amharic.

99. hhAl'-kY' a ,'/-' AVIZ 2 rttntc tf 'fl-fl A (2.an :x mll I gm I
-1. r.-)o

lon. f?1,j: ' 7flc: - A- f,h"fl-: r ,ht9MIC : NIl-t.Mr- : A-ootnqfltYi I

f-Saml (ha h1 5%~ 0 : i 0. rt.) :
- Loi sur la faillie (Addis Ababa 1933).

101. eMr1flc: h )**9' A 'i.(hail1 , Anfl a XO . 9R.)a

- Loi sur les socidiS (Addis Ababa 1933).

102. +-'6q 1j= Hnfl-n7: (UIa : hOq I Pmfn : -1. 9--)

- Lol sur la monnale divisionnaire (Addis Ababa 1933).

103. MActi- "fntG ftw~fif' 1 f-s-Amn 'fl '(ha l A)1Q )jx.1.
104. ArM, -. : qd+Q4"q : AhrM- - AM. I Afm g fl q, 2ftm*C f+lin , f.A

(hai' hflq * X ."2.)
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106. AIA - mC' a.'tty A £71nt1j) i) a
107. fs'C * art-' , .-fl I r lF 1 4v I -'j+ I I h.tit-AAC I

(htn %fl aD YS j % . r".)a

FL/ flAf- sh'Pk 1fwc- : 'h-)*1

b. Special legislation

flAg- 2 Alq' x bta- a 1 h-)* - fiAr zrnraV-l~-r a htd+-"- % OP-tt.

Not much of the special legislation of the time has been published. Among that which
has, we find:

108. flXj4&ft1j a+kV 1 149r 2 91l1 B (h- n q Kil 1 . r1.):a
109- k+ -11h j 0 h fl-- j (A&A -D 'tfl f41 - 5. r.) a

- Bank of Ethiopia. Statuts. (Addis Ababa 1932).

ri 07 ,'t-i- , *whbA : f-.'i- a fr-FT d

c. Treaties

[-- ' yq) * " fla]A . wh, A u f-.. A.. - 2r - L I . A hr (n' ,
ti-ftZ-k) ' s'iwa'~'.- ' ahlA * fte- : Vancz amrnjf~ l 5J h rr-

The texts of the Italo-Ethiopian Agreements of 1928 (pp. 283-286) and the Multilateral'
Agreement on Arms (pp. 268-278) are published in:

110. L. Pigli, listed above in number 43.

a tK-) P lA Ow nrsi ig(in' sf)'i K--y

The Italo-Ethiopian Agreements of 1928 (p. 480) and the Agreement between Ethiopia
and Japan of 1930 (p. 485) are printed in:

IIt. A. Zervos, listed above in number 61.

MAA) I lb-A ' 11416ns- ?OA ,tjf h AA s2~h teb * BK,-VH'* 2 07 AjI U OIbhA F
flXQ'aTI f r9eiwa)- : h--f-5 qr1 'is MBA-T+q 2- fl'&c -fl- c 7/"+ -VhAa 1

The Anglo-Ethiopian Agreement of 1932 relating to border disputes on the Sudanese
border and the Treaty between Ethiopia and Switzerland of 1933 are published or summarized
in:

112. "Accordi anglo-etiopici del 1932 per la soluzione di incidenti di frontiera tra ilSudan e l'Impero etiopico," Oriente modern&, vol. 13 (1933), pp. 612-614.
113. "Trattato del 24 maggio 1933 di amicizia e commercio tra ]a Swizzera e rEtiopia,"

idem, p. 448.

a flu"-' ?)nOM-2/+ ' CT.hcq7IqA 1 o-0* , V,7'IAa. j ?A0SV-A n '17 *

In connection with the international position of Ethiopia at the time we have the official
documents published in:

114. Correspondence respecting the Agreement between the United Kingdom and Italyof December 14-20, 1925, in regard to Lake Tsana, edited by the Foreign Office (London
1927).
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aad~ae4z hoA ftAI'm- 9 J~T 2 fihO7C%'q a1&1A s (10B flX fP s
iIhIC'fltA 1 an 9irfl -11hA * f+f-tela- s V'lr77 , i ta.r a +m *mr fl4-a

Finally, a rather exceptional publication is that, in Amharic and French, of the Trade
Agreement of 1928 between Ethiopia and the Netherlands in:

115. 4nCqM A " * t' * 'q t 5. r. a Lumtdre et Paix, 17 mai 1928.

(A) A 'Y

C. Custom

'h&.e-tl ,(A AA'4^'?A O hlz(ffa").' -lpZ+ j Ie-* f th+t-A4-

The most general works on customary law during the period are:

116. E. Cerulli, "Diritti indigeni ed ctnologia giuridica nelle nostre colonia. Note di
diritto consuetudinario dell'Eritrea," Rivista coloniale t1918), pp. 94-104 and 242-246.

117. C. Conti Rossini, Diritt consuetudinario etiopico (Roma 1937).
118. C. H. Walker, The Abyssinian at Home (London 1933).

flAil 2 Af- - hT A 2 ftn1-+ sa q - flflh+a-+- 0-fr z ti&fn

More specific studies are the following:

119. F. d'Apice, "La imposte fondiarie ed i tribute net Uollega," Rivista di Diritto co-
loniale, vol. 2 (1939), pp. 58-61.

120, E. Brotto, "I regime delle terre nei Uollo," Rivista di Diritto coloniale, Idem pp.
55-57.

121. Idem, It regime delle terre del Harar (Harar 1939).
122. C. Conti Rossini, -Lo statuto dello Scioatte Anseba," Scritti guiridici dn onore di

Santi Romano. vol. 3 (Padova 1939), pp. 347-366.

123. idem, "Sui Guraghe e su loro consuetudini prima della conquista scioana," Rhista
delta Colonie, vol. 12 (1938), pp. 394-406.

124. idern. "Sulla dichiarazione di paternita da parte della madre nella consuetudine
abissina," Studi e materiali di storia delle religioni, vol. 13 (1937), pp. 102-106.

125. R. Corso, "II matriarcato del Cunama della colonia Eritrea in rapporto con quelle
di altre popolazioni dell'Africa'" Atli del 2- Congresso di studi coloniali (Napoli 1934), pp.
46-52.

126. Idem, "Proverbi giuridici abissini," L'Africa italiana (1927), no. 2, and Rivista
d Oriente (1939), pp. 123-126.

127. G. Cucci, "Le fonti del diritto indigeno d'Eritrca," Rivisla delle Colonic italiane
(1933).

128. M. Griaule, "L'esclavage en Abyssinie: dtudes de sociologie et d'ethnologie juridi-
qucs," Institut de Droit compart, voL 21 (1935), pp. 23-43.

129. La Legge degli Atcheme Melga (Asmara 1936).
130. L. Loria, "Usi matrimonali assaortini," Archivi di Antropologla e Eno/ogia, vol

66 (1936), pp. 7-24.

131. G. Masucci, "Note sul matrimonio abissino," Reforma medica, vol. 56 (1940).
132. Idem, 11 garante nelleconsuetudini etiopiche (Roma 1941).
133. M. M. Moreno, " II regime terriero abissino net Galla Sidamo," Rassegna econo-

mica deltAfrica italiana, vol. 26 (1937), pp. 1496-1508.
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134. E. Petazzi, L'odierno diritto penale consuetudinario delle Hamasen (Asmara 1918)
and seconda edizione (Asmara 1937).

135. K. G. Roden, La tribu dei Mensa. Storia, legge e costumi.... Traduzione detle
Jingua del Tigre (Stockholm 1913).

136. A. Saitta, -II regime tributario nell'Impero Abissino," Rassegna economica della
Atrica ltalana, vol. 28 (1939), pp. 282-289.

C. Case-law

IM flOV"'.; hflfl s.i t'i-rs - nw)* ' VMhtA-4- x *

On the case-law of the period, we have the so-called:

137. fl -1*9"', h'rt-r-f 'r' g- c ani".f1l- x ?'-f. p, : - rrc g Tr t% +H
CI#Cq'A

AMiet P AMn W8 s (iinlrf) 1 nM-j7[a- s baA- I P7," AMA+- hAl tal

fdgck - '1f' * i ,C' 2 A"' '1P W-50

1FiL0-i'107 Hai t- Ai--A- qj9Ct2 0o4ap*s ti-i-L07Z '-a e - hMrs7- 49
(Lunti~re et Paix) Al"iT I A. e: tr'rr xMMitA--A anj- sJ&9' ; t'-alnr1m , ' C.

These five volumes, which were not given any title by the Commission which prepared them,
do not contain judgments in full, but only excerpts from decisions for the period 1908-1936.

Information on some judicial decisions of this period can also be found in Berhanena
Selam (Lumitre et Paix). although these are neither full cases nor excerpts from the:

138. 7--- -, mrta, l.f-b I " ll' 4" (h-'l- Awflq : tI-'f _, -*+ -I Yffy'

9'. .) ,

139. "(IA hA-V" k fr'A'1Thl ' Zdf~ ,lt 1 /. ." (h ,.s ,l' -h er a €'"ll s un'g: ib140. "-hA ag"itq'cs (Jq.nr) "WHPA 'h q! -A, ' - sj A fl'Ptr - , a.-p
a AA"7-t"VE-- 1 V-citf3-fl a I lfS- -I-hA-90 ' 1rt~ %,~j~ .

A4. 7-bq' A,"W)I-h a. YkOh+ -+A V-l " (l- A %"fl .I j flQ h r.) 'S

141. "M S '- QAIthlC' . .,2"'(h/, : h-fl : h-i-e" '?-A (\%I +1

W i6-1. rj- a1

142. "helm" a (lshAif Atlil - M.,_TO jj 1) ' '. r".)a

143. 5OH) I 1.4ka ti~'-* l")r G~NWfl wA-g' A aa.-C14? V"SA&-
-M+'i- A h nt/ ahl ASP"r& I !3 +'7' 'i. r

145. "1%ct a' 0,74 (hiti r hi") I rl-+33a1 +47 J -ifr ' 5. r".)ar

146. tin.'& s AgaxhV-41!qtAh 'hdX4ta- -i"(hpfl'nf - 'AdI g-& S4 8 +7

AMl t '*-% -1. in.)a
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D. Legal science

fit"i * ,a ' vas h'tFl f$1W1" * no"t;& , AO-tP O rqnA. t 40 A.r'/ ra1-sDuin * sApeP Id ' leIa seFrTA I mfoCteA*nre A9O11& - :s 8au a sp'A -'7orflhqAR q'7llhS-v*; ' a flhA - MA.a-' I~'q'* r Irf h- 's/t z
f+ 4-rea- a (lC a' latvr ([A 3 tffa - Ch e I N12 I o"2f~fA ' 40,r 3 hfl+fC47-

flh"Yc 5 
' 2flP~Aj 't'Amn W 31 A09" 9 &th) x't3Aw -Ku--) s'"Cre , 4V7T s ;5tPAaJ-A&L OHS *#7 Ho") z44 Z-t +,t6 4 4IC"9 'njr I '--aA r 0"a'3~ia 2 ,fl a nt1W:

"-Ak I +Cow- I A~c. Pa C n s 'a-Ar j fnbh-4 I 'N991A):a
Duning this period, legal scholars were more and more interested in various aspects ofEthiopian legal history or, more frequently, of Ethiopian legal development Some topics,such as the new Constitution or the legal aspects of the conflict between Ethiopia and Italyare more specially treated. Also, more books and especially articles were published in Amharicon various aspects of contemporary Ethiopian legal development. This was due mainly to thecreation of the periodical Berhanena Selam by Ras Tafari, who was to become His ImperialMajesty Haile Sellassie I. Among these publications, we find:

148. "",A's,, ,,,, ' (a.,nz hff * ic, 4) 'I, !S , s. r.)
149. "17f;lt w-t I" (AS.4I nhti 0 ia 1, +7 a a,,fg§ q. g'.)a
150. a'- a fl-/' '?dtt s "hA a oP95l a q a hpq "' (As/i I Afq a "nc

It :4,'- Yo'ri, *. r-.)
151. ;5,A - Ah.-1'P l. 1 ! a-q a AAO+J19U F" 0AI/i I -Ian

e . t4- + y) S -. .. ) r

152. ftd '-." a Hl I "'-t* F -1cr) W '(A&I * Aw- l I t'"tt+ ! S, ') I 7flXT I

154. h 74 --nt ? 4.- " (I,,, s Jl 1g, a U')I A F5 s +) '9I R t r %. Y.)a

155. "rkcF, 0 , aFllW ov A af"a QI., a r ., +Itrixiviina r') *.)

Ail I a' ( RO S , , , 4"F,, - 14. ,". , ,
556. "vt+tt i Me+ ," (It r xa v~t ?lixt r m ) 'oIJIN s xi.~

1657. thc rt) . at-t n".t.. 1 "fh' a me- M '"flql 'ilh a 'AtIL ' (A.r~, flft a" 'ht:

159.' 1 4') ' h '*.~ I. a'i 1 0Yf-% .

158. hl-"7 a m'd. a,-'h/ (Ks/l 'oUAs yj.-P- '4'):, n ifE I.r)

159. "4nCt ) + (la io ' ' ' lf . .)1 6 0 - " r i9 c .1 t s - + ' (x p / t n g K A Yoa . f l f t , % . ' : ) . ) " a

162. oA5% -co- " orq I ie cr (aonti. aKl I/.- PCiplia4s) t!ffa (1. .)
163. )E'7 s WsAt 4 2-tlCK,.A srtn '-a'iz Ow' ( -s 'hall f ti-a 1'. +7

aflni . r.}) r
164. TP,4V I V'1- I 'tO-C I "IWW F.tft' fW- e "14 hf' Ihtn aO "
R 1f- +1 : ID!Th31 9q. ) a

165. 'iteh , 'cAtI 1fbA I "t'hi~fl' -jlf N14 I''s A '1 "1e "' (As/iJ 'KlO I PC'

hA ' s.f-9 Yam i ateh , Vflh+A-t r IA-1 o'
Concerning Ethiopian legal history, we have:

166. Codijkcazione canonica orieneale. Font. Fare. V. - Discipline alessandrina (Eeiopi)
1. Tesui di dirinto antichi e moderni riguardanti gil Eriopi (Roma 1932).
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167. Codificazione canonica orientale. Font!. Fasc. VI. Testi di diritto antichl riguar-
danti gli Etiopi (Roma 1932).

168. C. Conti Rossini, "Jf-Senedos ctiopico," Rendiconti della Reale Accademia dltalia,
Scienze morale (1941), pp. 41-48.

169. A. Pollera, Lo Stato Etiopico e la sua Chiesa (Roma 1926).
170. Rt. Rossi Canevari, Fetha Negast, it libro dei re, codice delle leggi abissine, con noti

e rijerimenti al diritto italiano (Milano 1934).

AIA 1 yf flt kC a JN P"vir% t Mh a+ rtA-AhtA a
Concerning the Ethiopian Constitution of 1931, see:

171. G. Cortese, "La legge dellImpero in Etiopia,"Oltrenare, April 1932.
172. P. Daney, "La Constitution Ethiopienne du 16 juillet 1931," Revue politique et par-

lementaire. (1931), vol. 148. pp. 464-474.

173. E. Ghersi, L'organizzazione politica deltEtiopia, (Padova 1936).
174. A. Giannini, "La costituzione etiopica," Oriente moderno, vol. 12 (1932), pp. 1-11.
175. Idem, La costituzione etiopica, studio seguito dalla versione della costituzione

siessa fatta sul testo amarico ed annotata da E. Cerulli (Roma 1936).
176. E.Giurco, L'ordinamento politico deli'lmpero Etiopico (Firenze 1935).
177. C. de Leone, "La costituzione etiopica," Oltremare, January 1932.
178. M. Pigli, "L'Etiopia e la sua prima costituzione," Rassegna italiana, Ottobre 1931.
179. 0. Ralz. "Modernismo africano. La costituzione all'Etiopia," Gerarchia, vol. 11

(1931), pp. 831-843.

180. "Sommario in Italiano delta pubblicazione di Bajirond Tekla Hawariat riguardante
]a nuova Costituzione," Oriente moderno (1932), pp. 508-510.

181. F. Valori, La costitazione etiopica (Bologna 1934).

(A s!I~ iffs'9 M7AV s -au-ai a Chq-Ae'- *V-T -ew i-ftY -A S

On the Penal Code of 1930, the only article is:

182. E. Cerulli, "19 nuovo codice penale etiopico ed i suoi principi fondamentali,"
Oriente moderno (1932), pp. 392-405.

AIA I ?f9.f: /fl- = fe'Waw'7 I A,?"t+'PA- 2 I I -Pif(' -f'Ah+ I-

On the law of slavery, see:

183 A. L. Gardiner, "Law of Slavery in Ethiopia," Journal of Comparative Legislation
and International Law. 3 s. 15 (1937), pp. 180-202.

184. A Giannini, "I] regolamento della schiavitu in Etiopia." L'Antischiavismo (1926),
fasc. 7-8.

185. G. Montandom, L'esclavage en Abyssinie (Gendve 1923).
186. E. W. P. Newman, "Slavery in Abissinia," Contemporary Review, vol. 148 (1935),

-pp. 650-657.

AM'I'*#P 5 CIA $ 0)-pr' AMc - MIT~ I t0' fMht p 'hA- '-

On the status of foreigners in Ethiopia, we have:

187. 3. Auberson, Etude sur le regime juridique des itrangers en Ethiopie (Annemasse
1936).

188. A. L Gardiner, "La juridiction concernant les dtrangers en Ethiopie," Revue gJ-
ndrale de Droit international public, vol. 44, pp. 90 f.

V.t'lnfl 'A9919rhh a (Oanr 2 Wt a(I sh3W' xn th+A4+ s qq0-
More journalistic in their approach, but still dealing with law, are:

189. P. Edwards, "A Servant's Theft in Ethiopia: Punishment and Restitution," Na-
tional Review, vol. 106 (1936), pp. 639-650.
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190 H. and G. MacCreagh, "Abyssinian Woman's Marital Utopia," Travel, vol. 51,
September 1928, pp. 35-38.

191. Merab, Impressions dEthiople. L'Abyssinie sous Mindlick II, vol 3, Vie Mardrielle
el morale des Abyssins. - Instutions civiles (Paris 1929).

192. J. L. Park, "Open Air Law Courts of Ethiopia," National Geographic Magazine.
voL 68 (1935), pp. 633-646.

AIA sK2kPrq'9 3 AA - +A10) s ?%AV' 3 c-rr '711flC gAfrO, s rVA' xtrfPA
J'At,)t '4-o"Ah+i a

On Ethiopia and the League of Nations, see, for example:

193. S. Collombet, L'Ethiopie moderne et son avinement i la communautm internationale
(Dijon 1935). See especially pp. 25-29, 107-133, 164-182, 217-252.

194. A. Giannini, L'Etiopia nella Societa delle Nazioni . . . (Roma 1923).
195. H. Ch. G.- J. von Massdere, De Volkenbond en de "A bessynisehe kwestie" (n.p.

1926).

196. E. Massart, L'ammissione deltimpero etiopico nella Societa delle Nazioni (Piea
1928). The same in French (Paris 1928).

197. Pierre - Alype, L'Empire d'Ethiope dans [a Soci'td des Nations (Paris 1923).

fl/LanCt.,yq ' MIt ' tr 1 ollA s AA '-I 4-inet' - "I'rl I fat f -' ' f- t"7.
htA' O1-kzI$* SAA-') '

On legal aspects of the conflict between Ethiopia and Italy, we have:

198. "Documentation Relating to the Dispute between Ethiopia and Italy," Official
Journal of the League of Nations, vol. 16 (1935), pp. 1350-1632.

199. Documents Relating to the htalo-Ethiopian Conflict, edited by the Canadian Govern-
ment (Ottawa 1936).

200 S. Heald, Documents on International Affairs, vol. 2 (London 1935).

201. P. B. Potter, The Wal Wal Arbitration (Washington 1938).
202. A. de La Pradelle, Le conflit italo-ithiopien (Paris 1936).

203. Ch. Rousseau, Le conflit dthiopien devant le droit international (Paris 1938).

204. H1 Scbwarz, Die Entwicklung des v6kerrechtlichen Beziehungen Athiopiens zu
den Mdchien seit 1885 (Breslau 1937).

205. J. H. Spencer, "The Italo-Ethiopian Dispute and the League of Nations," Ameri-
can Journal of International Law, vol 31 (1937),. pp. 614-641.

206. B. Stern, "The Treaty Background of the Italo-Ethiopian Dispute," American
Journal of International Law, vol. 30 (1936), pp. 189-203.

207. White, The Abyssinian Dispute (London 1935).

208. 3. B. Whitton, The Sanctity of Treaties (Pacta Sznt Servanda) (New York 1935).

209. Q. Wright, "The British Courts and Ethiopian Reoognition," American Journal of
International Law, vol. 31 (1937), pp. 683-688 and 742-747.

210.1dem. "The Test of Aggression in the Italo-Ethiopian War," idem, vol. 30 (1936),
pp. 45-56.

oavaeuefqr IA: &s '* 1 X-) h'VJI'}t' "rA, Mf' kfltDMAL3-E -(IA -. 1A91 - Al*
fl-i'M-' AV-'- et: ;1-4 : a-Ar - t9A AYriA.' I"'t4PA4-1 a I h

Finally, some documentation on Ethiopian law can be found in general works dealing
with special aspects of the law throughout the world, such as:

211. L. Koepfle, Copyright Protection Throughout the World, 7 vols. (Washington
1936-1937).

212. W. W. White and B. G. Ravenscroft, Patents Throughout the World (New York
1923) (1st ed.) and (1928) 2d ed).

213. Idem, Trade-Marks Throughout the World (New York 1930).
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IV. Fourth period (from 1941 to the present)

(v) fena eisl: AV)o

A. General legislation

a. General legislation

hitC I X111* q 3 ftfn.-' -: flm+4A'la WNu z~ht4 ~o~
*'t'IPA a

All general legislation has since the Ist of January 1942 been published in:

x aflMts : i A fldl I £m-lTr I *,'I Irq", flVJ.M - .tr Y+A n
214. v.Peo'1 .9ILn1 a - Negarit Gazeta

flfqg A hluA'z. -' fti) : 'h-)* &;lm :L~i Ar(J71a-- : OApIJq '.tiwqlA- I Alh,41
The Negarit Gazeta is published reguarly in Addis Ababa, Special issues have been devoted
to the most important legislative enactments of the period, such as:

215. fw'79AV~ Ie-*-'I :.h- - (Afh It AW SI -_ I. r-.)a
216. Penal Code (Addis Ababa 1957).

217. ?faJ)XftV - -w- at')-Z aa t'Ca+ - hv hOlQ :.r)

218. Criminal Procedure Code (Addis Ababa 1961).

219. fli. t "h"i I (A.%(I I a jjfqR : q. r)

220. Commercial Code (Addis Ababa 1960).

221. f',hC W- (,%.fk - Afl:- .Q - 1%. 9 ) a Maritime Code (Addis Ababa 1960).

223. Civil Code (Addis Ababa 1960).

224.VfdsIIL '/CI)cj :(JnhOI :q )a
225. Civil Procedure Code (Addis Ababa 1965).

,a sIM- hlqnffl- -ii U t c ?dib ' N: '1 9 Vv+7 - fMtt' Alflf-l; ('A¢lr) -'

A special volume includes the Proclamations from the beginning of the Negarit Gazeta
to 1950:

226. Negarit Gazeta - Proclamations (Addis Ababa 1951).

ho+7hhr-9 3 --- : A) -: 9 : .:4 , lh-)* : a rl"m.AtkA -A
AcX--t.1: -ap- -- 4:, -hhtfl-A :- hrLu - Oa£h+-.

A consolidation of the Ethiopian legislation in force as of September 5, 1963, and also
including some legislation published subsequently to that dated has been prepared by the
Imperial Ethiopian Institute of Public Adndistration under the title:

227. Consolidated Laws of Ethiopia, 5 vols. (Addis Ababa 1964-1965).

- 273



vhe gu'~z-+-
2 a ,-* - itmtAWa ti

2
MV- 3,

The labour laws have been collected in:

228- Collection of Labour Laws of Ethiopia, Edited by the Federation of Employers

of Ethiopia (Addis Ababa n.d.).

In connection with the Codes, see:

229. Mohamed Nurhussein Berhanu, Penal Code Index (Asmara 1963).

230. Idern, Ethiopian Codes Civil - Commercial Criminal Procedure (Indexes)

(Asmara 1963).

fk-V? a.W ;~ an~g 3 $-'t1 A* I 0JWT - AA aI JF- jq:- ;)-+I'

fmawq' ViC'- I'AT v ieW: -?1 , bAv&ll a -l~$0 NlCX41V , **'' a &ro1 I

Drafts and preliminary works in connection with the Ethiopian Codes have not yet been

published, but a French version of some of the Codes has been printed:

231. Code civil pour l'Empire d'Ethiopie (Paris 1960).

232. Code commercial pour f'Empire dEthiopie (Paris 1965).

233. Le Code pdnal de I'Empire d'Ethiopie (Paris 1959).

f af A W---A a hl +Ml£- ± f--wf- V* V ftn- IiI#)*' ;*;-"9v'A a

A T4tl&i 1

Some legislation dealing with more specific aspects of Ethiopian law has also been

published in the last twenty years. For instance:

234. Aa y97C(+ 1 X.11694 1 .l-A5 s 9141,,'" Q A nAnil a fhs al

N-1-r I, (wm, q. Yr-) v

235. aa-) a nmil a 9"hC L+ s %711e§ *f'- ? -I-Am 911f r (h'l % a ?-flul pyb. a

.. a.) 
"a
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237. nV-kYV* t V)i-' '/- - w7"i vetr ±ji+ vfi-kc i V-Wi' M'iNi A

'Kill a (i'A 2 ilt a I xj aj- q. r.) %

238. V&+2?-AY , U j 1 " -~' -"'/ -li 110 atz "-1b n'

£1-fl 1 ()%.I - Ant I !fA% - r.9.) v

239. f&dV-?; '1-u a r-- a l r m a el 7"+I 3 i'fl' ni-BCIlG a7 Moini a

£141 - (h&A'f - haqI 'if! j a '%. r.)a

240. fhd-V-k 1ia- -lf I ouvJ-1 ' %h& ere- "l t A1197 VOu-Al? a
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b. Special legislation
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Special legislation, such as grants of privileges, charters or concessions, now is publish-
ed only in the Negarit gazeta, although such previously was not the case for concessions,
and it has not always been the case for privileges or charters. For those which were published,
see above, items 214 and 227.

£1q"* nrr44'-*)

c. Treaties
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The above remarks concerning special legislation also are generally valid for treaties,
although we have, apart from tre Negarit Gazeta and the Consolidation (items 214 and 227):

245. Agreement between His Majesty in respect of the United Kingdom and His Imperial
Majesty the Emperor of Ethiopia, Addis Ababa, 19th December 1944 (London 1945).

246. Agreement and military convention between the United Kingdom and Ethiopia
Addis Ababa, January 31, 1942 (London 1942).

247. Memoranda presented by the Imperial Ethiopian Government to the Council of
Foreign Ministers in London, September 1945 (London 1946).

248. Principles applying to mutual aid in the prosecution of the war against aggression.
Preliminary agreement between the United States of America and Ethiopia, signed at Wash-
ington August, 9, 1943. effective August 9, 1943 and exchange of notes (Washington 1943).

249. "Text of agreement of cultural cooperation between the USSR and Ethiopia signed
on 13 January 1961," Vedomosti Verkhovnogo Sovela SSSR (1961), no. 50, pp. 1324-1326.

250. "Text of Trade Agreement between the USSR and Ethiopia signed on July 11,
1959," Vreshnyanya Torgovlya (1959), no. 9, pp. 46-47.

(A) AAi : A"7X'7 a

B. Cusstom
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On the importance of custom in the codified Ethiopian civil law, see:
251. G. Krzeczunowicz, "A New legislative Approach to Customary Law: The "Re-

peals" Provision of the Ethiopian Civil Code of 1960," Journal of Ethiopian Studies, voL 1,
no. 1, pp. 57-67.

252. D. da Maarda, "Valore giuridico delle Consuetudine etiopiche," Alti del Convegno
lnternazionale di Studi Etiopici (Roma 1960), pp. 211-222.

AAi - )6SC+- . !AWX t hl s -Tj'7+ i f-MCI& - -hi- r't.I'$tla.: rs,.cF v

An attempted synthesis of Eritrean customary law can be found in:

253. F. Ostini, Trattato di Diritto consneludinario dell'Erilrea (Asmara 1960).

A A79 a ak z b~iC x flgn+4Aft- IfAAt: )A.+-X zf-~ fl-l-tuw 'r5*'+ e-hrs 1
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Discussion of customary law can be found in general ethnological studies, such as those
of:

254. E. Cerulli, Peoples of South-West Ethiopia and Its Borderland (London 1956).
255. E. Haberland, Galla Slid-Athiopiens (Stuttgart 1963).
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256. , W. B_ Huntingford, The Gala o Ethiopia (London 1955).
257. H. Lewis, A Galla Monarchy! Timna Aba Jifar. Ethiopia, 1830-1932 (Madison

1965)

258 W. Shack, The Gurage: Peoples of Easete Calture (Oxford 1966).

259- F. J_ Simoons, Northwest Ethiopia: Peoples and Economy (Madison 1960).

See also unpublished Ph.D. theses, such as:
260. C. H-. Brooke, Jr., A Study of Galla Settlements. Horarge Province, Ethiopia

(Nebraska 1957).

261. A. Hoben, The Role o/ Anbnilincal Descent Group in Goijan Amhara Social
Organization (California 1963).

262. S. D. Messing, The Highland-Plateau Amhara of Ethiopia (Pennsylvania 1957).

Aft- AP, A? : ?JA Js ?A'lt- % a~lL: 9"hf4 r- .f hf %A-

On various special aspects of customary law in Ethiopia, we have:

263. Abba Tekestebrahan Gabremedhin, It Matrimonio Consuetudinario in Etiopia (un-
published paper delivered at Third International Conference of Ethiopian Studies, Addis
Ababa, 1966).

264 Abebe Ambatchew, "Betrothal Among the Siwan Amharas," University College of
Addis Ababa Ethnological Society Bulletin, vol. 5, June 1956.

265. Asfaw Damte, "Ekub," ldcm, vol. 8, July 1958, pp. 63-76.
266. Bekele Nadi, "Adoption Among the Oromo of S~wa," idem, pp. 83-92.
267. British Military Administration, Land Tenure on the Eritrean Plateau (Asmara

1944).

268. J. Comhaire, Wage Pooling as a Form of Voluntary Association in Ethiopian and
Other African Towns (unpublished paper delivered at Third International Conference of
Ethiopian Studies, Addis Ababa, 1966).

269. G. Costanzo-Beccaria, Tradition, Legislation and Customary Laws in Ethiopia, idem.
270. L. Fusella, "Lo Statuto del Barequa," Rassegna di Studi Etiopici, vol. 6 (1947), pp.

46-61.
271 Gebre Wold Ingida Worq, "Ethiopia's Traditional System of Land Tenure and Taxa-

tion," Ethiopia Observer, vol. 5 (1962), pp. 302-337.

272. Haile Mikael Misginna, "Betrothal and Marriage Customs in Endirta," University
College of Addis Ababa Ethnological Society Bulletin. vol. 8, July 1958, pp. 49-62.

273- A.Hoben, Land Tenure and Social Mobility Among the Damot Amhara (unpublished
paper delivered at Third International Conference of Ethiopian Studies, Addis Ababa, 1966).

274. M Hdfner, "Ueberlieferungen bti Tigre-Stammen: Ad Sdk,Annales d'Ethiopie, vol.
4 (1961), pp. 182-204.

275. A. Laure, Jus receptum- 1! nuovo diritto e gli statuti de/l'Harnasen in particolare
(Asmara 1944).

276. "La legge dei Atcheme Melga," Rassegna di Sudi Etiopici (1953).
277. La legge dei Loggo Ciua (Asmara 1945).
278. La legge di Adghena Gheleba (Asmara 1946).

279. H. Lewis, Kud'arfan: A Multi-Functional Institution Among the Western Galla
(unpublished paper delivered at Third International Conference of Ethiopian Studies, Addis
Ababa, 1966).

280- P da Luchon, "Le mariage chez les Gouragh6s," Annales lateranensi, vol. 9 (1945),
pp. 213-217.

281. "& 1,-o ,," -,, w. ' 4A 1 0.19 4 ( 00trn. I f-t+ -t-Y i $',.- ,
€+-Y_1 'l i n14 i i.f'9'j. 3 (hJl I Jfltl) s- - Le rigime foncier en Ethiopie (tirduc-

tion francaise de H. Vernede et )PkI-i WAR I 7SCL'tA (Addis Ababa 1957).
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282. Mehteme Sellassie Wolde Maskel, "The land System of Ethiopia," Ethiopia Obser-
ver, vol. 1 (1957), pp. 283-301.

283. G. Masucci, "L'unione a termine e per mercede nelle consuetudini etiopihe," Ras-
segna Sociale dell'Africa itatiana, vol 5 (1942), pp. 27-43.

284. idem, "Studi di folklore giuridico etiopico: I compari del matrimonie," Idem pp- 533
544 and 592-600.

285, Million Tesfaye, "Mutual Aid Associations Among the Kottu-Galla of Harar,"
University College of Addis Ababa Ethnological Society Bulletin, vol. 2, July-December 1961,
pp. 71-81.

286. Mohamed Abdur Ahman, "The Harari Wedding Customs," idem, vol. 2, December
1953, pp. 5-8; vol. 3, December 1954, pp. 22-26.

287. F. Ostini, "Una modificazione essenziale alle norme di diritto consuetudinario in
mateant terriera," Bolletino del'lstituto di Studi Etiopici, vol. 1 (1953), pp. 85-87.

288. Idein. "Nuove redazioni di vecchi Statuti: Jo Statuto di Adghema Gheleba (Aechele
Guzai), idem, pp. 79-84.

289. Idem, "Un provvedimento legislativo per la codificazione del diritto consuetudina-
rio eritreo," idem, p. 87.

290. idem, "La question terriera sull'altipiano eritreo," idem, vol. 2 (1957), pp. 39-46.
291. R. Pankhurst, "Status, Division of Labour and Employment in Nineteenth Century

and Early Twentieth Century Ethiopia," University College of Addis Ababa Ethnological
Society Bulletin, vol. 2, July-December 1961, pp. 7-58.

292- A. H. J. Prins, East African A ge-Class Systems: An Inquiry into the Social Order of
the Galla, Kipsigis and Kikuyu (Groningen 1953)

293- M. Ricci, "Usanze matrimoniali, etica sessuale e credenze degli Arbore, degli Amare
dei Ghebela," Studi Etiopiei raccolti da C. Rossini (Roma 1945), pp. 182-192.

294. G. Savard. Cross-Cousin Marriage Among the Patrilneal Afar (unpublished paper
delivered at Third International Conference of Ethiopian Studies, Addis Ababa, 1966).

295. E.de Savoie and G. Simonini, Consuetudini giuridiche del Serae raccolte dell'Assem-
blea dei suoi notabili, 2 vols. (Roma 1948-1953).

296. S. Stanley, The Political System of Sidamo (unpublished paper delivered at Third
International Conference of Ethiopian Studies, Addis Ababa, 1966)

297. J. Stauder, Social Organisation of the Majandir of Southwestern Ethiopia, idem.
298. Temesgien Gobena, "Gage, Ddba and Other Communal Labours Mainly Among

the Oromo of Western SAwa and Wat lgd," University College of Addis Ababa Ethnological
Society Bulletin, vol. 7, December 1957, pp. 65-76.

299. Yilma Workneh, "An Essay on Community Life," idem, vol. 2, July-December
1961, pp. 82-89.

C. Case - law
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During this period, a Journal has been created which regularly publishes selected de-
cisions from the Ethiopian Courts. It is:

300. flt*I" %' an; a 'd1 ,- - Journal of Ethiopian Law.

AI' -ra A 40 KI3 : A1flq hIM0f5;_ I q) r ' (h h i) 9 Er-cI fl.'8 0 1'e 5AA
rf4&' rXXiL-t'- fan1 4--At' "" - X9flA a
It has been published by the Faculty of Law, Haile Sellassie I University, Addis Ababa, since
1964
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D. Legal science
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General descriptions of the main legal problems confronting Ethiopia, or some part of
them during this period, can be found in:

301. Castagno, "Ethiopia: Reshaping an Autocracy," Africa Report, October 1963.
302. E. C. Jandy, "Ethiopia Today: A Review of Its Changes and Problems," Annals of

the American Academy of Political and Social Science, July 1956, pp. 257-268.

303. W. H. Lewis, "The Ethiopian Empire: Progress end Problems," Middle East Jour-
nal, Summer 1956, pp. 257-268.

304. M. Perham, The Government of Ethiopia (London 1948).
304. J. S. Trimingham, Islam in Ethiopia (New York 1952) (2d ed. 1965).

&+ "a *hl z AAflJ4e& &. * , hia b s'0 fl 4' YA17 3'-Au 1-

For a description of the Ethiopian legal system, see:

306. N. Marein, The Ethiopian Empire - Federation and Laws (Rotterdam 1955).
307. Idem, Handbook to the Laws of Ethiopia (Addis Ababa 1949,.
308. Idem. Judicial System and the Laws of Ethiopia (Rotterdam 1951).

tlitv- ' gja" 'n*"t zgl W5 ,. s lA££CV£ .+-IPA gs hlNWtur 1 -tpa
Some very interesting works have also been published in Amharic during this period.

Such are:

309. ,"+o, $ ", L - I Y s o-k+ (91fi.h, fl I -Hhz , vi. ". ,I
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310. A a 'aon. i r cty ra rka annaldla voW 2 (9 ,p
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311. .hVrC$ 7rul . fi ra l " (hiien 110 dI l l a 4 lf m. n.)-a
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a j. 1) (- pp. 31-n4.
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Some articles dealing with historical aspects of the Ethiopian legal development are:

314. A. Cacquot, "La Roysuti sacrale en Ethiopi," Annaci d'Ethlopie. vol. 2 (1957), pp.
205-218.

315. E. Ceuli, "La littdrature dthiopienne dana l'histoire de ]a culture umdidvale," An-
nuatre de U~nstitut de Philologie et d'flistotre orientales el slaves, de I lniversitt libre de
Bnrelles, vol. 14 (1954-1957), pp. 31-34.

316. Ideas, "Punti di vista sulla storia deli'Etiopis," AIi del Convegno Internazionale
di Studi Etiop.i (Roma 1960), pp. 5-27.

317. C. Conti Rossini,"La regalita sacra in Abissiuia e nei regoi dell'Africa centrale e
oceidetale," Studt e materialS di storia dells religioni (Bologna 1947-1948)

318. Idem. "Su due frasi della Cronies abbreviata del Re d'Etopia," Annali deffJ'lt-
into Orientate dl Napol, vol. 3 (1949), pp. 284-290.

319. 0. A. Coatanzo, L'Ecloga A raba net Pet/ta Nagast e la sua prima verstone in itallano
(Rtoma 1947).

320. A. Coussa, Epitome preelectionum de lure ecciesiastica orlental, 3 Vols. (Roma
1950).

- 278 -



321. H. Marcus, "A Preliminary History of the Tripartite Treaty of December 13, 1906,"
Journal of Ethiopian Studis, voI 2, no. 2 (1964), p. 21.

322. 3'f~~Lf a-t a -is as'nsm 'i .
- J. Vanderlinden, An introduction to the Sources of Ethiopian Law (Addis Ababa 1966).

323. W. Vicichl, "Le titre de Roi des Rois." Annales dEthiopie, vol. 2 (1957), pp. 193-204.
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On the Ethiopian Constitution of 1955 and on the Federation with Eritrea, see:

324. B. Abuotan, "Eritrea: United Nations Problem and Solution," Middle Eastern A-
fairs, Febsuary 1951, pp. 35-53.

325. "Avis des Experts sur la Constitution de 1'Erythr6e," Bulletin of the Nagpur Univer-
sity Political Science Association, 15 March 1952, p. 329.

326. N. Bentwich, " Ethiopia's Federal Union," Quarterly Review (1953), pp. 120-127.

327. "The Constitution of Ethiopia (4th November 1955)," Revue igyptienne de droit
international. 12111 (1956), pp. 143-168.

328- "Eritrea - Constitution (August 11, 1952)," Inter-Parliamentary Union Constitution-
al and Parliamentary Information, June 1953, pp. 146-168.

329. "Ethiopia's Revised Constitution (November 4, 1955), Middle East Journal, Spring
1956, pp. 217-220.

330. F. R. J. Hussey, "Eritrea Self-Governing," African Affairs, October 1941, pp. 320-
328.

331. W. 11 Lewis, "Ethiopia's Revised Constitution," Middle East Journal, vol. 10
(1956), pp4 194-199.

332. E. A. Matienzo, "Eritrea Adopts Its Draft Constitution," United Nations Bulletin,
vol. 13 (1952), pp. 154-155.

333. R. Pinto, "Une experience constituante des Nations-Unies: La F&dration Ethiopie-
Erythrte," Politique Etrangires, November 1952 pp. 349-360.

334. "Revised Constitution of the Empire of Ethiopia" Inter-Parliamentary Union Con-
stitutional and Parliamentary Information, 3 a. 8 (1957, pp. 1-25.

335. A. A. Schillern "Eritrea. Constitution and Federation with Ethiopia," American
Journal of Comparative Law, vol. 2 (1953), pp. 375-382.

hif 2 h&NII%; 3 fh-'f S il A-) 8 n "wM-~am

On the new Ethiopian Codes, we have:

336. W. Church, "Business Organization Under the Commercial Code," Ethiopian
Business Journal, vol. 2 (1965), p. 32.

337. T. J. Clogger, "Tho Code of Ethiopia," Criminal Law Review (1956), pp. 165-168.

338. P- Coppens, "Rdflexions stur le Code civil ethiopien," Bulletin des Sdances de rAca-
d-mie royal des Sciences d'Outremer (1964), pp. 632-51.

339. R. David, "Civil Code for Ethiopia," Tulane Law Review (1963), pp. 187-204.

340. ldem, "La refonte du code civil dans tes 6tats africains," Recueil Penant (1962), pp.
352-364.

341. Idem. "Las sources du Code civil thiopien," Revue internationale de Droit com-
pard (1962), pp. 497-506.

342. Idem, "Structure et originalitd du Code civil thiopien," Zeitschrift jar aushlndisches
und internationalisches Privairecht (1961), pp. 668-681.

343. L. Fusella, "I1 nuovo Codice penale Etiopico," Journal of Semitic Studies, vol. 9
(1964), pp. 212-219.

344. . Graven, "De 1antique an nouveau droit pnal tihiopien," La vie tudiciaire, nos.
445/446, 18-30 October 1954.
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345. Idem, "L'apport europden cn matibre do Droit pdnal aux pays Africans en voie de
ddveloppement," Revue de droit pinal et de criminologie, July, 1964. p. 1.

346. 1dem. "La classification des infractions du code pdnal et sea effets," Revue pdnale
suiste, voL 73 (1958), pp. 34-41.

347. 1dem, L'Ethiopic moderne t ia codification du nouveau droit," idem, vol 72 (1957),
p- 397.

348. Idem, "Introduction," Le Code Pinal de rempire 6thiopien (Paris, Centre francais
d droit compar6, 1959), translated in Journal of Ethiopian Law, vol. 1 (1964). p. 267.

349. 1dem. "Le jubil6 du couronnement impErial at nouvelle l6gislation dthliopiesne," La
vie juliciaire, 18-23 and 25-30 October 1955, nos. 445 and 446.

350. Idem, "The New Penal Code of Ethiopia," International Review of Criminal Policy,
vol. 12 (1957), p. 210.

351. 1dem, (Notice on the new Ethiopian Penal Code - untitled), Revue internationale
de politique criminelle, United Nations N. Y., July 1957, no. 12, Legislation, pp. 210, 214
and 218.

352. ldem, -Projet de Code pinal ithiopien, Expose des Motifs et Commentaire (unpub-
fished, cited in P. Graven. An Introduction to Ethiopian Penal Law (Addis Ababa 1965), p.
275.

353. ldem, "Vers un nouveau droit p6nal thiopien," Revue internatlonale de criminologie
et police technique (1954), p. 250.

354 P. Graven, "La ldgislation Ethiopienne en matibre de circulation routibre," Revue
internationale de criminologie et de police technique, vol. 16, no. 4 (1962), pp. 289-91.

355. idem, "La nouvelle procddure p6nale 6thiopienne," Revue pinale suisse (1963), p. 70.
356. G. Krzeczunowicz, "The Ethiopian Civil Code: Its Usefulness, Relation to Custom

and Applicability," Journal of African Law, vol. 7 (1963), pp. 172-176.

357. M. Moreno, "La terminologia dei nuovi codici etiopici," Rassegna di Studi Etiopici,
vol. 20 (1964), pp. 22-34.

358. "The New Ethiopian Penal Code," Ethiopia Observer, vol. 2 (1956), pp. 258-286.

359. F. F. Russell, "T1he New Ethiopian Civil Code," Brooklyn Law Review, voL 29
(1963), pp. 236-241.

360. Idem, "The New Ethiopian Penal Code," American Journal of Comparative Law,
vol. 10 (1961), pp. 265-277.

361. 3. Sohier, "Propos sur le Code civil de I'Empire d'Ethiopie," Revue juridique du

Congo, vol. 41 (1965), pp. 271-290.

Aft - Riml - ?IE''JAC' -~hf-- s+"h

On matters dealing with public administration, see:

362. Asmlas BitytinX, Municipal Administration in Asmara: A Profile of Bureaucracy
(Addis Ababa 1964).

363. 1. S. Fraser, The Delegation of Legislative Powers in Ethiopia (Addis Ababa 1963).

364. Idem, Imperial Ethiopian Institute of Public Administration Final Report (Addis
Ababa 1964).

365. W. E. H. Howard, Public Administration in Ethiopia (Groningen 1956).

366. Kltfale Ttiglin, "A Brief Outline of the Administrative Framework of Ethiopia's
Political Subdivisions," Journal of the Society of Public Administration, vol. 3 (1954), pp.
12-16.

367. "The Ministry of Foreign Affairs," Ethiopian Review, September-Octobee 1945,
pp. 2-5.

368. G. M. Morris, Report on the Organization and Administration of Education and
Fine Arts. imperial Ethiopian Government (Washington 1953).

369. Syoum Gebregziabher, The Structure and Functions of the Civil Service in Ethio-
pian Public Administration (New York 1960).

370. Walda-Gabriel Sahaye, "Should We Delegate Authority?", Journal of the Society
of Public Administration, vol. 3, no. 3 (1964), pp. 4-6.
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371. Yohannes Kinfu, Government Accounting in Ethiopia (1962).
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Apart from articles in the Journal of Ethiopian Law (see item 300), which are not listedhere, various aspects of the contemporary and ancient Ethiopian legal system have been dealt
with in:

372. K. Ahooja, "The Bank of Abyssinia: A Portrait," Ethiopia Observer, vol. 8 (1965),p. 355.

373. Idem, "Banking Legislation in Ethiopia," idem, p. 280.
374. idem, "The Banks of Modern Ethiopia," idem, p. 277.
375. G_ Alter, "Development Loans to Private Enterprises in Underdeveloped Countries,Ethiopia, Turkey, Mexico," Civilisations 2, 4 (1952), pp. 505-520.
376. H. Arnold, "Die Zivilrechtspflege in Aethiopien," Zeitschrift fir ausliindisches undinternationales Rechts, vol. 25 (1960), pp. 53-68.
377. Bebebe H. Yohannes, "The Addis Ababa Bank," Ethiopia Observer, vol. 8 (1965),p. 339-
378. N. Bentwhich, "Law and Justice in Ethiopia," Contemporary Review, vol. 165 (1944),pp. 267-271.

379. Idem, "Private International Law in Ethiopia," International Law Quarterly, vol.4 (1951), pp. 111-115.
380. C. Clapham, The Functions and Development of Parliament in Ethiopia (unpub-lished paper delivered at Third International Confernee of Ethiopian Studies, Addis Ababa,

1966).
381- R.David, "L'enseignement du droit en Ethiopie," Journal of African Law, vol. 6(1962), pp. 96-100.

382. "Establishing a Business in Ethiopia," World Trade Information Service, pt. 1, no.59-61 (Washington 1959).
383. Ethiopian Commercial laws, (St. Petersburg, Florida, 1961.)
384. P. A. Fellows, "Community Development in Ethiopia," International Review ofCommunity Development (1963), pp. 169-187.

385. Food and Agriculture Organization, Land Policy Project (Addis Ababa 1964).
386, P. Graven, An Introduction to Ethiopian Penal Law (Addis Ababa 1965).
387. S. Gryziewicz, Legesse Tickeher, and Mammo Bahia, "An Outline of the FiscalSystem in Ethiopia," Ethiopia Observer, vol. 8 (1965), p. 293.
388. Hanbo, "The Rebellion Trials in Ethiopia," Bulletin of the International Commis-

sion of Jurists, vol. 12 (1961), p. 29.
389. Hampartsum Ghazarossian, "The Board of Directors in the Ethiopian Share Com-pany," Ethiopian Business Journal, vol. 2 (1965), p. 50.
390. "The Income Tax Law of Ethiopia and Eritrea," Foreign Tax Law Weekly Bulletin,vol. 9, no.25 (1954), pp. 1-5.
391. "The Judicial System of the Ethiopian Empire," Ethiopian Review, Spring 1959,pp. 8-12.

392. 1. R. Kherbeguian, "Les conditions des investissements dtrangers en Ethiopie,"
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oM-rlkfl' vOhs'IAS' a 1hA m +41* UItC rtt'4 ' r s'tl AA 9i +At td-'v A%

'c -A .ir fl (g, aamf-' sfta ("' -a a.*', t -dn)' w&t* 1IA' w a m1r 1 rm h

On the particular problem of the conflict between Ethiopia and Italy, three recent Ph.D.

theses can be mentioned:

417. C P. Edwards, The Western League Powers and the Italo-Ethiopian Affair (Fletcher

1954).

418. P. A. Fitz Gerald, American Neutrality and the Italo-Ethiopian Conflict (George-

town 1953).

419. P. Potter, British Policy during the ltalo-Ethioplan Crisis (Texas 1956).

laaao42r' sctha &+PS-~F 1l ;aa I +'v,Ph t4I a rd,4* I 40,1'r I'1+ f I' JWPIA i

Finally, information about Ethiopian law can be found in more general surveys such as:

420. M. Desohamps, "Notes from Other Nations," Trade-Mark Reporter, vol. 47 (1957),

pp. 805-808.
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421. lurisdiction Over Air-Space in Various Countries, edited by the Library of Con-
gress Law Library (Washington 1958).

422. Laws and Practices Concerning the Conclusion of Treaties, edited by the United
Nations in its Legislative Series (New York 1953).

423. Laws Concerning Nationality, idern, (New York 1954).
424. Laws Concerning the Nationality of Ships, edited by the United Nations (New York

1955).

425. Nationality of Married Women, edited by the United Nations Commission on the
Status of Women (New York 1950)_

(-') , A* r.

E. Legal documents

t Ltt' ftfl,1 ? ' a,-- (Ph"n-) hm*A- I ffln N flh : F1 ' £-LA'x

There is not yet a complete collection of contemporary Ethiopian legal documents, Still,
of them can be found in newspapers published reguarly in the country.
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A COMMENTARY ON THE LAW OF AGENCY-REPRESENTATION

IN ETHIOPIA

By W. L. Church*

This commentary is an attempt to study the law of representation in Ethio-
pia. It concerns Articles 2179-98 of the Civil Code: Chapter 1 of the Agency
title of the Code, Title XIV. These sections deal with perhaps the most difficult

and important aspect of agency law - the consequences of dealing with an

agent for the principal who hired the agent and for the third party who dealt

with him. These articles are not concerned with the rights of a principal and
agent against each other or with legal presumptions and rules concerning the
scope of an agent's authority to deal for and bind his principal. These are cover-
ed in Articles 2199-2265 of the Code.

This commentary is intended only as a short explanatory note on the articles
concerned. It consists of a brief discussion, often reflecting the author's opinion
on issues that have not yet been determined by the courts in Ethiopia. Much
of the interpretation is based on the sources of the Ethiopian Code. particularly
the French Civil Code, and on comparable provisions of the common law. In
most instances there is no difference between the two legal systems with regard
to agency.

Art. 2179. - Source of authority.
The authority to act on behalf of another may derive from the law or a con-
tract.

This article describes the two ways in which an agent may derive his
authority to act for and bind his principal: from a contract with the principal
or by operation of law. In most cases, authority derives from an agreement be-
tween the agent and principal that the former should represent the latter in one
or more transactions with other - "third" - persons. This contract may be
written or verbal: it may even be implied by the conduct, sometimes even by
the silence, of the principal and agent. The contract both creates and limits the
authority. Most of the sections in the* Code dealing with agency describe the
limits and effects of this contract.

However, authority to act for another sometimes can arise in the absence
of a contract, that is, by operation of law. For instance, a guardian or a tutor

* Faculty of Law, Haile Sillassie I University. The purpose of this commentary is to provide
explanatory treatment of this area of law. It is not intended to be a detailed analysis
of all the legal problems that may arise, and it does not contain a discussion of cases
and secoondary material.

The author wishes to express his appreciation to Mr. Everett Goldberg of the Fa-
culty of Law for his assistance in the preparation of this commentary and particularly
of the Note on Code Translation.
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is empowered to act for his minor ward by the provisions of the Civil Code;
there need not be, indeed cannot be, a contract between the guardian and child)'
Similarly, authority to act for another is granted by law where an emergency has
arisen which requires immediate attention2 or where the agent occupies a certain
position? In all these cases, authority to act for another person is granted by
the law, even though there has been no contract. But unless the law does spe-
cifically grant such authority, or unless authority is conferred on the agent by a
contract with the principal, there can be no lawful and binding exercise of author-
ity by one person on behalf of another.

Art. 2180. - Form of authority.
Where the law requires that a contract be made in a prescribed form, the
authority to enter into such contract on behalf of another shall be given in
the same form.

This article is concerned with certain formal requirements where authority
is to be granted by contract. Where the contract made by the agent with a third
person on the principal's behalf must be in a certain prescribed form to be
valid, the authority from the principal to the agent must be in that same form.
For instance, the law requires that certain .contracts - partnership agreements,
for example4 - be in writing. Where a principal wishes to authorize an agent
to enter into such a contract on the principal's behalf, that authority must also
be in writing. It should be noted that this requirement applies only where the
agent's authorization derives from a contract, not where it is based on the opera-
tion of law. It should also be noted that a principal may later ratify an originally
imperfect authorization and thus make it binding.5

Art. 2181. - Scope of power of attorney.

(1) The scope of a power of attorney given by contract shall be fixed in accor-
dance with the contract.

(2) Where the agent informs a third party of his power of attorney, the scope
of his authority shall, as regards such third party, be fixed in accordance
with the information given to him by the agent.

(3) The scope of a power of attorney shall be interpreted in a restrictive man-
ner,

A power of attorney is simply an authorization to an agent to act for a
principal.6 Article 2181 states three rules regarding powers of attorney. First, the
limit of the agent's authority -is defined by the terms of the contract creating that
authority. If the agent attempts to exceed this limit, his action will not bind the
principal, unless by virtue of law.7 If the power of attorney permits the agent
to purchase a car, and -he tries to purchase a boat, the principal will not be
bound by his act. Secondly, where the agent informs a third party of his power
of attorney, the third party is bound with the principal only to the extent of
that information-8

I- See, e.g., Civ. C., Arts. 280 and 2253, dealing with tutors and curators respectively.

2. See Civ. C., Arts. 2257-65, dealing with unauthorized agency.

3. See Corn. C., Arts. 32, 35, and 36.
4. Corn. C., Art. 214.

5. See Civ. C., Arts. 2190 and 2192, dealing with ratification.

6. See Note on Code Translation, at the end of this commentary.

7. E.g., under Com. C., Art. 35.

8. But see Note on Code Translation, at the end of this commentary.
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Finally, the scope of an agent's authorization under a power of attorneywill be narrowly interpreted. The agent's authority will extend only to what
is dearly mentioned in the agreement. If the agreement allows the agent topurchase twenty cans of black paint for the principal, the agent cannot bind
the principal to pay for varnish or brown paint, or gray paint, or twenty-one cans.
Art. 2182. - Extinction of power of attorney.

(1) Unless otherwise agreed, a power of attorney given by contract shal be-
extinguished where the principal or the agent dies, Is declared absent,
becoms incapable or is adjudged bankrupt.

(2) The proviions of sub-art. (I) shall apply where a body corporate ceases
to exist.

Unless there is an agreement to the contrary between the agent and prin-cipal, the power of attorney is extinguished if either the agent or principal dies,is declared legally absent by a court9 or becomes incapable.10 (Minors are incap-able under the law; a court will declare a person who is not a minor legally in-capable if it is convinced that he is for some reason, unable to conduct hisaffairs.) The power of attorney also is extinguished where either agent or prin-
cipal is adjudged bankrupt, that is, where either is a commercial person ("trader")and cannot meet his debts." Finally, if either agent or principal is a body cor-porate, such as a share company or private limited company, and ceases to exist
under law, a power of attorney given by or to it also ceases to exist.

Article 2182 states that a power of attorney is extinguished under the spe-
cified circumstances unless there is an agreement to the contrary. Under somecircumstances, however, such an agreement cannot be binding. -For instance,if the principal loses his capacity to contract, he will not be bound by any powerof attorney. Or, if the agent dies or loses his ability even to understand the trans-action in question, the principal will not be bound by the agent's consent, evenif he agreed to be bound under such circumstances in a power of attorney address-ed to the agent.12 But where there is no legal impediment to the agent's actingon behalf of the principal, they may agree in advance that the power of attorney
will remain effective despite future mishap. Thus, they may agree that even ifthe agent is adjudged bankrupt, he may still act for and bind the principal under
a power of attorney. These principles relating to extinction are carried over, into
contracts of agency in Articles 2230 and 2232 of the Civil Code.
Art, 2183. - Revocation of authority.

(1) The principal may at any time restrict or revoke, as regards third parties,the authority he gave to the agent to make contracts in his name.
(2) Any waiving of such right shall be of no effect.
This article makes it clear that a principal always has the right to restrictor revoke altogether any authority he may have given an agent. The principalcannot even contract away this Tight. The agent can, of course, claim that theprincipal has 'breached his contract with the agent by not allowing the agent torepresent him, and the agent can sue the principal for damages for this breach.But he cannot 'bind the principal to a third party if the principal has revoked'

or restricted his authority.

9. See Ci. C., Art 154.
10. See Civ. C., Arts. 192-97.

tI. See Com. C., Book V and Art. 5.
12. See Civ. C., Art. 2189(2).
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Art. 2184. - Document to be returned.
(1) The agent shall upon the authority coming to an end return to the prim-

cipal the document, if any, evidencing his authority.
(2) He may not retain such document until final settlement of his accosnts
or claims with the principal.

Article 2184 commands that an agent must return any instrument showing
his authority to the principal whenever that authority comes to an end. He may
not even keep the instrument until all his accounts with the principal have been
settled, although he could have a copy made as evidence of his agreement with
the principal. The reason for this requirement is that the agent otherwise could
obligate the principal to unknowing third persons under Articles 2181 and 2195.
For his own protection, therefore, the principal must be able to compel the return
of documents of authorization he has signed. If the agent refuses to give the do-
cument to the principal, the latter could have the court demand its return; re-
fusal then would be contempt of court.

Art. 2135. - Loss of docment.

Where the agent alleges to have lost the document evidencing his power, the
principal may, at the expense of the agent, apply to the court to declare that
the document Is revoked.
If an agent loses, or claims he has lost, a document of authorization, the

principal can have a court declare that the document is revoked. If the principal
does this, he will be protected against improper future use of the document, by
either the agent or anyone else. He will not be liable to third parties under
Article 2181 or 2195 of the Civil Code-

The expense involved if the principal has to get a court declaration of re-
vocation because his agent has lost or claims to have lost his document of
-authorization is chargeable to the agent. This means that all court fees and the
reasonable fee of the principal's lawyer will have to be borne by the agent.
Art. 2186. - Justification of authority.

Whosoever has dealings with an agent may at any time require him to produce
a justification of his authority and, where his authority is evidenced by a do-
cument, to produce a copy of such document duly signed by the agent.
This article protects persons who deal with agents by permitting them to de-

mand that the agent give a justification of his authority. (If he refuses, however, it
would seem that the only remedy open to the third party would be to refuse to
deal with him.) Where the agent has a document describing his authority, he
,can be asked to sign a copy of the document and "produce" it for the third
party. According to the French language text of the Code, the agent is obliged
to girve a signed (by himself) copy of the document to the third party: this is
what "produce" means in the English text. If the agent does produce a copy of
the document, his authority will be as stated therein if the document has not
been revoked by the principal or by law or a court.'3 If the third party fails
-to demand justification under Article 2186, he may have difficulty proving that
he was misled by the principal under Article 2195. Careful third parties therefore
should always demand justification, to protect themselves in the event that the
agent is unauthorized.

13. See Civ. C., Art. 2181.
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Art. 2137. - Conflicting interests.
(1) A contract made by an agent in a case where his interests conflict with

those of the principal may be cancelled at the request of the principal
where the third party who entered into the contract knew or should have
known of the conflict.

(2) The principal shall, within two years from his knowing of such circum-
stances, declare whether or not he intends to cancel the contract.

(3) The contract shall be cancelled where the third party concerned fails to
declare his intention to be bound by the contract within two months from
having been informed of the principal's intention to cancel the contract.

This article protects the principal in the event that his agent's interests con-flict with his own. An agent should represent only the interests of his principal.
If there is a good chance that the agent has represented the interests of some-one else, the principal should be allowed to cancel the effects of the agent's acts.
There is a strong likelihood that an agent will not represent only his principal's in-terests when his own interests conflict with these. For instance, if the principal
hires an agent to sell his car, and the agent is himself in the business of selling
cars, the agent's interest will conflict with the principal's: the agent will try toget the best price for his own cars, not for the car of the principal. A principal isprotected from such an agent by Article 2187. If the third party - the party towhom the agent sold the principal's car in the example above - knew that the
agent's and principal's interests conflicted, the contract can be cancelled at theprincipal's request. It also may be cancelled even though the principal cannotprove that the third party actually knew about the conflict if the principal can
establish that the third party should have known about it, that is, if a reasonable
man in the third party's position would have known there was a conflict. But ifthe third party did not know of the conflict, and there was no reason why heshould have known, the conflict does not constitute a basis for cancellation of
the contract.

If the principal wishes to have the contract cancelled under Article 2187(1),
he must inform the third party of that fact within two years after he discovers
the conflict of interests.14 Within two months after receiving that information,
the third party must indicate to the principal whether or not he intends to "bebound" by the contract; that is, whether or not he opposes cancellation andwishes to hold the principal to the contract.15 If he does not declare his intention
within the two month period, or if he declares that he does not intend to holdthe principal to the contract, the contract automatically is cancelled. Other-wise, the principal must seek cancellation from a court.'6 A contract may be
cancelled only upon a court order, except where the law provides otherwise (as
in Article 2187(3)).

Art. 2188. - Contract with oneself.
(1) A contract made by an agent may be cancelled at the request of the prin-cipal where the agent made the contract with himself, whether he acted

on his behalf or in the name of a third party.
(2) The provisions of sub-art. (2) and (3) of Art. 2187 shall apply in such

ce.

14. Civ. C., Art. 2187(2).
1m. Civ. C_, Art. 21870).
16. See Civ. C, Arts. 1808-18.
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(3) Nothing in this Article shall affect the special provisioa applicable to
commission agents (Art. 2248 and 2252).

The agent's interests automatically conflict with the principal's where the

agent contracts with himself, either on his own behalf or as the agent of another
principal. Article 2188 permits the principal to cancel his contract with the

third party in case of such conflict, and he may do so even though the third

party is another principal, who did not know or have reason to know about the
agent's dual role- As in Article 2187, the principal must state his intention to

cancel within two years from the time when he realized the agent played his dual

role, and the third party must reply within two months thereafter. Sub-article (2)

and (3) of Article 2187 apply under Article 2188 just as they do under Article
2187.

There is one exception to the terms of Article 2188. This involves a "com-

mission agent." Such an agent sells for another goods in the agent's own name.7

Where there is a fixed price for the goods involved, such an agent may effect
the transaction on his own account and still bind the principal, unless the prin-
cipal has forbidden this.'8

Art. 2189. - Complete agency.

(1) Contracts made by an agent in the name of another within the scope of
his power shall be deemed to have been made directly by the principal.

(2) The principal may avail himself of any defect in the consent of the agent
at the time of the making of the contract.

(3) Any fraud committed by the agent may be set up against the principal by
the third party who entered into the contract with the agent..

This article is the cornerstone of agency law under the Civil Code. It sets two

conditions. The agent must act within the scope of his authority, and he must act

in the name of his principal. (Article 2197 makes it clear that the name of the

principal must be known; it is not enough for the agent to tell the third party that

he is acting for another, but unnamed, person.) If these two conditions are met,

the resulting contract is legally deemed to have been made directly by the third party

with the principal, and the agent "disappears" from the transaction. The agent is not

bound to the third party, and the third party is not bound to him. The third party
is instead bound to the principal, whom he may never have seen. This principle
enables one man simultaneously to do business with many persons and over

hundreds of miles of distance. Without it, legal persons, such as share companies

and other business organizations, could not function at all.

Article 2189 also provides that where the agent did not consent to the contract

with the third party the principal can cancel the contract. This is entirely consis-

tent with the basic principles of agency law. Consent is an element of all valid con-

tracts. Although the principal is deemed to contract, it is the agent who actually deals

with the third party, and if the agent has not consentei to the arrangement
with the third party - if he has been coerced to contract, for instance - there has
been no contract at all between the principal and third party. The agent has never
reached his goal of communicating with the third party for the principal. It should

be noted, however, that the agent need not be legally capable in order to give his

consent. He need only be able to understand the transaction. A minor can act as
an agent and bind his principal.

17. See Civ. C., Art. 2139.
38. See Civ. C., Arts. 2148-52.
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Finally, Article 2189 provides that if the agent commits any fraud in his
dealings with the third party the latter can treat it as the principal's fraud, and
thus can cancel the contract. This also is consistent with the principles of
agency law. The contractual relation between the principal and third party depends
on their effective communication through the agent. Where the agent commits
fraud on the third party, that communication is impaired.

Art. 2190. - Abuse or lapse of power.

(1) Contracts made by an agent in the name of another outside the scope of
his power may be ratified or repudiated at his option by the person in
whose name the agent acted.

(2) The provisions of sub-art. (1) shall apply where the agent acted under an
authority which had lapsed.

This article covers the situation where a person has attempted to act as an
agent for a principal but has acted outside any authority given him by the
principal. In such a case, the principal is not bound to the third party, unless
he wants to be. He has a choice: he can either ratify or repudiate the agent's acts.
If he repudiates, he is not bound. If he ratifies, and the agent purported to act in
his name, he is bound and so is the third party. Article 2190 applies whether the
agent was empowered to act in some ways for the principal but exceeded that
power, or whether he was never authorized or was once authorized under an
authority which had terminated, or lapsed. In such cases the principal is not
bound in con ract to the third party- He may incur liability under Article 2195,
but that will be the extent of his obligations.

The Code does not define what acts will constitute ratification or repudiation.
However, courts traditionally have treated this issue very flexibly. Clearly a
written declaration will suffice for either. So also will an oral statement to the
third party or even generally to the public, jf it can be sufficiently proved. Under
many circumstances, mere acts by the principal will be sufficient: for instance,
if the principal accepts the benefits of the agent's action, or if he continues to
perform under the contract made by the agent, he will be said to have ratified
the contract and will be bound by it. In some cases, where it evidently was really
in the principal's interest that the agent act for him, even if the agent lacked
authority, the principal will be legally obliged to ratify the agent's acts.19

Art. 2191. - Option of principal.

(1) The third party having entered into the contract with the agent may de-
mand that the person in whose name the agent acted immediately declare
whether he intends to ratify or to repudiate the contract.

(2) Failing immediate ratification, the contract shall be deemed to be repu-
diated.

This provision helps protect a third party who has dealt with an agent who
was not authorized. In such cases, under Article 2190. the principal has the option
of ratifying or repudiating the contract. So that the third party may know whether
or not he is in fact bound by the contract, he may demand that the principal
commit himself at once. If the principal then fails to ratify immediately, he is
deemed to have repudiated, and neither he nor the third party is bound. How
long a time ".immediately" may be, of course, depends on the circumstances of
each case. The principal must make a reasonable effort to reach the third party

19- See Civ. C., Arts 2207 and 2264.
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as soon as possible. He usually should use the same method of communication
or a faster one than the third party used to reach him with his demand that the
option be exercised.

Article 2191 can protect the third party only if he knows or suspects that the
agent has acted outside his authority. Otherwise, the third party will not demand
that the principal exercise his option, and Article 2191 will not apply. In the
absence of such a demand, the Code does not indicate how long a time may pass
before the principal is deemed to have accepted or rejected the contract. Depending
on the case, this could be a long time. Once the principal has chosen to ratify, or
repudiate, however, he cannot later change his mind. His decision is final.

Art. 2192. - Effect of ratification.
Where the contract is ratified, the agent shall be deemed to have acted within
the scope of his power.

If the principal does ratify his agent's acts, the agent will be deemed to have
acted within his power from the beginning: the principal and third party will be
deemed to have made the contract when the agent made it, and not when the
principal ratified. (The contract is said to have "related back" to the earlier time.)
Thus, the third party cannot destroy the principal's power to ratify by attempting
to withdraw from the contract between the time the agent made it, without
authority, and the time when the principal ratified it. If the agent has without

authority contracted to purchase food produce from the third party, the principal
can ratify and bind the third party if the price of food goes up, or he can repudiate
and withdraw from the contract if the price of food falls. The only protection the
third party has is that he can force the principal to declare whether he will ratify or
repudiate immediately - as soon, that is, as the third party becomes aware that
the agent was unauthorized.

Art. 2193. - Effect of repudiation.

(1) The provisions of Art. 1808-1818 of this code shall apply where the con-
tract is repudiated.

(2) The third party having entered into the contract with the agent may de-
mand that the damage caused to him by reason of his having in good faith
believed in the existence of a valid authority be made good in accordance
with the provisions of the following Articles.

This Article provides for the event that the principal decides to repudiate the
contract. Under Articles 1808-18 of the Civil Code a contract lawfully invali-
dated by one party binds neither party, but both should be restored so far possible
to the positions they occupied before the contract was made. If the other party
- the third party in an agency context - has already performed part of the con-
tract, or made improvements that the first party - the principal - will obtain,
the first party must either pay for the value of the benefits or perform that part

of the contract himself. If the other party has unwittingly so far committed himself
to the contract that it would be impossible to restore him to, his former position.,
the contract may not be invalidated at all. It is interesting to note that under Article
1814 the first party must answer "in due time" whether he intends to cancel or
affirm the contract, while under Article 2191 he must do so "immediately."

Where the principal has received no benefit from the third party's prepara-
tions or partial-performance of the repudiated contract, he is in general. not liable
for anything to the third party. The third party may still have suffered certain
damages, however, either expenses of preparation or losses incurred by passing up
chances to make other contracts. If the third party in good faith believed the agent
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had authority to make the contract, he may be able to hold the agent liable for
these damages under Articles 2194, 2195 and 2196, discussed below.

Art. 2194.- liability.
(1) The agent shaD be liable to pay compensation to the third party in the

case referred to in Art. 2193.

(2) The agent shall not be liable where he acted in good faith not knowing
the reason by which his authority had come to an end.

(3) The principal shall in such case be liable to pay compensation.

Where the principal repudiates the contract under Article 2193, the agent is
in general liable to the third party for damages incurred by the latter because of
his reliance on the contract which he supposed that he had with the principal.
However, there is one case in which the agent can shift this liability to the prin-
cipal. This exception occurs when the agent in good faith believed he did have
authority to bind the principal. The agent's belief must have been held by him
at the time he attempted to transact for the principal. It must also, it would seem,
have been reasonable for the agent to think that he had authority. The Code
seems to indicate that this exception can occur only where the agent once had
authority, which, unknown to him, had terminated for some reason, but it is
possible that the courts will apply the provision also in the case in which the
agent reasonably thought he had a broader authority than he in fact possessed.
Such cases would be very few in number (in most such cases there would be
implied authority under Article 2200). but they conceivably might arise.

Art. 2195. - Liability of principal.

The principal shall be jointly liable with the agent where:

(a) he informed a third party of the existence of the power of attorney but
failed to inform him of the partial or total revocation of such power; or

(b) he failed to ask the agent to return the document evidencing the power of
attorney and failed to seek a judicial decision to the effect that such do-
cument was revoked; or

(c) he caused in any other manner, in particular by his statements, behaviour
or failure to act, a third party to believe that the person with whom he
was dealing was authorised to act on behalf of the principal.

If the principal, as well as the agent, is responsible for a third party's erro-
neous conclusion that the agent was authorized to deal for the principal, the agent
is said it have been "apparently authorized" to deal for the principal, and the
agent and principal are jointly liable. "Jointly," as used in this article, should be
construed to mean that either or both the agent and principal can be sued for the
full amount of the liability, in one action, or in separate actions if the plaintiff so
desires.20

There are three instances in which the principal is made liable along with
his agent. The first is'where the principal informed the third party that his agent
had a power of attorney, but then, without telling the third party, revoked or restrict-
ed the agent's power. In such a case, the third party will rely on the principal's
original description of the agent's authority. Accordingly, although the principal
is not bound by the contract, both he and the agent are liable for any damages
incurred by the third party as a result of his reliance on the agent's apparent
authority.

20. See Note on Code Translation, at the end of this commentary.
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The principal can escape liability if he did not inform the third party of his
agent's authority in the first place. But if he filed a power of attorney in a public
registry, or if he made it generally known that he had given the authority, and
the third party learned of the authority from any source, the principal win be
liable for his failure to publicize his revocation of authority. If he does file
such revocation, however, or if the third party hears about it in any fashion,
the principal will not be liable.

Secondly, the principal is liable if he has failed to ask the agent to return
a revoked or restricted power of attorney, or has not sought a court declaration
of revocation or restrictionS1 If the agent shows a third party his document of
authority22 and the third party knows of no restriction on it, the principal will
be made liable for damages suffered by the third party in reliance on the docu-
ment.

The final source of liability for the principal as well as the agent occurs
where he has "in any other manner' caused the third party to believe that the
agent had authority to deal for the principaL The third party must actually be-
lieve that the agent has authority, and the belief must be reasonable under the
circumstances. In addition, it must be based on knowledge that had its source
in an action of the principal, but it does not matter how the knowledge came to
the third party. He may have learned it directly from the principal; the principal
may in the past have generally granted his agents the power in question; it may
be that the position or title of the agent usually implies that he would hold certain
authority; or the agent's apparent authority may be merely a matter of public
rumor. As long as the source of the third party's reasonable misunderstanding
can be traced back to the principal, he will be made liable for any damages
that follow.

Art. 2196. - Exclusion of liability.

(1) Except in cases of fraud, a third party who has dealings with the agent
may not claim compensation from the agent on the pround that he acted
outside the scope of his authority where such third party, prior to eter-
ing into the contract, took cognizance of the document evidencing the
authority of the agent.

(2) A third party my not dain compensation where the personal qualifies.
tions of the person with whom he has dealings is not essential to him and
the agent agrees to be pesonally bound by the act he had done on behalf
of another.

The first section of this article serves to protect the agent from incurring
liability to the third party23 through the third party's erroneous interpretation of
the document evidencing the agent's authority. If the agent has been given a do-
cument by his principal and he shows this document to the third party, the third
party must rely on the document as a correct statement of the agent's authority.
Since the principal is solely responsible for that document, only he is liable to
the third party for confusion which may arise as to the agent's authority. The
agent is not liable unless he committed fraud - that is, unless it can be proved
that he knew what his authority was and intentionally misrepresented to the
party its scope.

21. See Civ. C., Arts. 2184-85, and the discussion thereof above.
22. See Civ. C., Art. 2188.
23. Compare Civ. C., Art. 2194(3), which serves a similar purpose.
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The second part of the article deals with the case in which an agent who
has acted beyond his authority, and thus has not bound his principal, agreeshimself to be bound to the contract. If the identity of the person with whomthe third party contracts is not an essential part of the contract, the third party
can hold the agent to his new contract, but he cannot claim damages from either
the principal or agent Thus, if an agent, without authority, agrees to supply thethird party with a standard product on the principal's behalf, the principal isnot bound. But if the agent agrees to be bound instead, and it does not matterto the third party who supplies the product, he must be satisfied with the agent.
He cannot sue either agent or principal for damages.

Art. 2197. - Agent acting on his own behal
(1) An age who acts on his own behalf shali personally enjoy the rights

or ineur the liabilities deriving from the contracts he makes with third
parties, notwithstanding that such third parties know that he is an aget.

(2) Third parties shall in such case have no direct action against the principaland may only exercise against him, on behalf of the agent, the rights per-
tating to the agent.

This article concerns agents who deal with third parties in their own names,
and not in -the name of their principal.24 In such a case, if the third party doesnot know who the principal is, the principal is said to be "undisclosed," even
though the third party may know that the agent is acting on behalf of someoneelse. An undisclosed principal is not liable on the contract. The agent and thethird party are held to have contracted together, and the agent rather than his
principal is bound by the contract.

The third party therefore cannot sue the principal directly on the contract.However, -he can sue the agent, and through the agent he can in effect indirectly
sue the principal. Under Article 1993 of the Code, a creditor may ensure thathis debtor collects sums owing to him so that the creditor is fully paid, and, more
directly in point, under Article 2197(2) a third party may exercise against anundisclosed principal rights which the agent has against that principal. Amongthe agent's rights against the principal is the right given by Article 2222 to com-pensation for liabilities incurred by the agent on the principal's behalf. Since hisliability as agent for an undisclosed principal was incurred on behalf of the prin-cipal, the principal is liable for this same liability to the agent and, through Articles
1993 and 2197(2), the third party has an effective remedy even against an undisclos-
ed principal.

There are two points to be noted about a third party's ability to sue an un-disclosed principal, however. One is that he can sue only for money damages -he cannot demand specific performance, because the principal does not owe thisto the agent under Article 2222. Only the agent can be sued for specific perform-
ance of the contract with the third party. Secondly, if for any reason the agentowes the principal money, the principal may set off this sum against the amount
he owes the agent under Article 2222,25 and for that much of the obligation the
third party will be able to look only to the agent.

24. The article states "on his own behalf," but it is clear that this is meant to be "in
his own name, while on the principal's behalf." See Note on Code Translation, at
the end of this commentary.

25. See Civ. C., Art. 2223.
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For example, if an agent has contracted with a third party in his own name.
whether he has stated that he is an agent for an unknown principal or not, the
agent and third party are both liable on the contract. If the agent breaches the
contract, the third party may sue him for damages. If the agent cannot pay. the
third party can then go against the undisclosed principal. But if the agent owes
the principal money, that sum will be deducted from the amount which the
principal must pay to the third party. The third party. therefore, has complete
recourse against the agent but, in some cases, less than full recourse against the
undisclosed principal.

Art. 2198. - Rights of principal.

(1) Without prejudice to the rights of third parties in good faith, the pria-
cipal may recover any movable which the agent acquired on his behalf
while acting in his name.

(2) He may substitute himself for the agent with a view to enforcing the daims
acquired on his behalf.

(3) The principal may not exercise his rights under this Article unless he
discharges his obligations towards the agent.

An undisclosed principal may not directly sue the third party as a party
to the contract. But if the principal discharges all his obligations towards the
agent - so that the third party can get satisfaction from the agent for any
damages under the contract, and so that the agent is treated fairly2 6 - he does
have some rights pertinent to the transaction.

In the first place. the principal can recover from the agent any movable
property (defined in Civ. C., Arts. 1127-39) which the agent obtained from the
third party, so long as this does not prejudice the third party's position with
regard to the agent. Thus, if the agent has acquired a car from the third party,
in his own name, but in the principal's behalf, the principal can compel the agent to
transfer the car to the principal if this does not cause harm to the third party.

Secondly, if the agent has acquired claims against the third party, the prin-
cipal can substitute himself for the agent to see to it that these claims are enfor-
ced. His position in this respect against the third party is as strong as the third
party's position against him under Article 2197(2). Since the agent could, the
principal also could demand specific performance by the third party on his con-
tract with the agent. But it would seem that if the agent, for any reason, owed
the third party any money, the third party could set off this debt against his
obligation under Article 2198.27

Appendix

NOTE ON CODE TRANSLATION

The Civil Code originally was drafted in the French language, then translat-
ed into Amharic and English. Unfortunately, a number of discrepancies exist
between these versions in Chapter 1 of Title XIV.

The English version of Articles 2180, 2183, 2189, 2190, 2191, 2192, 2193,
2196, and 2197, speaks of the "contract" which an agent makes with a third
party on behalf of the principal. The Amharic version of 2180, 2183, 2189, 2191,

26. See Civ. C. Art. 2197 and 2222-23.
27. Compare Cv. C., Art. 2223, under which the principal can set off sums owed him by the

agent against his obligations to the third party under Civ. C., Arts. 2197(2) and 2222.
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2196, and 2197 speaks of "contract" ( w-A); the Amharic of 2190, 2192, and 2193
speaks of "act" (f'7QC). The French version either uses the word "act" (acre)
or speaks of the third party "dealing with" the agent; in either case, the French
clearly includes all juridical acts which the agent performs on behalf of the
principal. A contract is the major type of juridical act, but it is not the only one.
Since there is no strong reason why the law of these articles should be limited
to contracts, the English and Amharic versions should be read to include juridical
acts other than contracts. Articles 2187 and 2188 also speak of the "contract"
made by the agent with a third party. However, "contract" is also used in the
French and Amharic (conerm; (U- ). and the articles should be read as they
appear.

The English version of Articles 2181, 2182, and 2195(a), speaks of a "power
of attorney." A power of attorney is sometimes thought to be a formal written
document. The French merely uses the word "power" (pouvoir) or the words
"power of representation" (pouvoir de reprisentalion), neither of which embodies
a requirement or implication of formality or of a written document. The sanie is
true of the Amharic ( ). Therefore, the English
words "power of attorney" should be read merely as "power," without any im-
plication of special formalities or of a written document.

The English and Amharic versions of Article 2181(2) state that an agent's
authority as regards a third party is fixed according to what the agent tells the
third party. The French rendition is substantially different: where the English
and Amharic say "agent" ( ApZ.), the French says "the person represented"
(reprisente), that is, the principal. The English and Amharic seem to make little
sense, since they give considerable freedom to the agent at the expense of the
principal, and require little diligence on the part of third parties. However, since
the difference in meaning is substantial, and since the Amharic account is official,
little can be done about this problem unless the Civil Code is amended to conform
with the drafter's intention, or unless the courts adopt the arguable principle
that the French version may be used to interpret Amharic provisions which make
little sense, even where the language of the Amharic provisions is unambiguous.

The English translation of Article 2195 speaks of the principal being
"jointly" liable with the agent. The word "jointly" in the common law system
means that both parties may be sued, but that they must be sued together, in the
same action. This can be disadvantageous where it is difficult for the court to
get jurisdiction over one of the parties. The French version uses the word soli-
dairement; this word also means "jointly," but its interpretation in French law
falls closer to what is called "joint and several liability" in the common law;
that is, both parties are liable, and they may be sued together, or they may be
sued separately for the full amount of the obligation, in the discretion of the
plaintiff. The Amharic terminology (f .. ,g.) is somewhat ambiguous, but it
seems to be interpreted like the French. Under these circumstances, the meaning
of the French version should govern. The English translation should be treated
as a mis-translation (the words "and severally" having been omitted). The Amharic
provisions being somewhat ambiguous, the language of the drafter - the French
- should be used as an aid in choosing the better interpretation, toward which
the Amharic leans anyway. The French interpretation is supported by its greater
flexibility; because the purpose of Article 2195 is to make both the agent and
principal liable for their own actions, their own faults, it would seem that no
unnecessary restrictions should be imposed on third parties entitled under the
law to sue them.

- 315 -



JoURNAL OF ErmoPLAN LAw - VoL. IMI - No. 1

The English version of Article 2197 speaks of an agent "acting on his
own behalf." The French and Amharic accounts speak of an agent acting "in
his own name" or "in his [the agent's] name" (en son nom propre: J1-kfl ' , f ).
The distinction is important, since an agent can act on behalf of another but still
in his own name (for example, a commission agent; Civil Code, Art. 2234). The
essence of representation, as embodied in Article 2189, is that an agent acts in
the name of another; Article 2197 is clearly intended to cover the opposite si-
tuation; that is. when an agent acts in his own name. If it did not, there would
be no provisions covering the circumstance where an agent acts in his own name.
The situation where an agent acts in the name of another, but in his own behalf.
is covered essentially by Articles 2187 and 2188. For these reasons, the Amharic
and French versions are the only ones reasonable, and the English should be read
accordingly. A similar language problem exists in Article 2196(2), where the Eng-
lish translation speaks of the act the agent did "in behalf of another." The
French and Amharic speak of an act "in the name of another" (au norm d'auhd;
A4 tfte ). Here, too, the English should be read to conform with the Amharic
and French versions.
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CURRENT ISSUES

INVOLUNTARY CONFESSIONS AND ARTICLE 35, CRIMINAL
PROCEDURE CODE*

Coercive Interrogation: Ineffective and Unlawful

Improper methods of police interrogation are known to every country in the
world. And everywhere, it is agreed that an accused's confession of guilt which
has been procured through physical violence, psychological intimidation, or im-
proper inducements or promises cannot be considered in evidence against him at
trial. The primary reason why inVoluntary confessions are excluded from evidence
is that they are unreliable indices of truth; men have been known to admit crimes
of which they are innocent, simply to escape the pain of torture or to obtain an
irresistible benefit

The exclusionary practice also expresses society's condemnation of police
"third degree" methods, which not only violate the accused's privilege against
self-incrimination,' but, by inflicting harm on one merely suspected, not convict-
ed, of crime, nullify his constitutional right to the presumption of innocence.2

Thus the practice serves purposes other than the mere need to decide cases
upon trustworthy evidence: by removing the ultimate incentive it serves to dis-
courage the police from using illegal questioning methods.

In light of these considerations it is understandable that Ethiopian law
frowns severely upon the use of coercion against persons being investigated under
suspicion of crime. The Criminal Procedure Code states quite clearly that "No
police officer or person in authority shall offer or use or make or cause to be
offered, made or used any inducement, threat, promise or any other improper
mehod to any person examined by the police."3 Violation of this command sub-
jects the police officer to both civil 4 and penal5 sanctions. And, of course, the
courts do not allow into evidence confessions which have been obtained by
force.6

* All references in this article are to the Criminal Procedure Code, 1961, unless otherwise

stated.

I. Recognized in Art. 27(2), Crim. Pro. C.
2. Art. 53, Rev. Const.
3. Art. 31.
4. Arts. 2035 and 2038, Civ. C.
5. Art. 417, Pen. C.

6. It is evident that at least our higher appellate courts are operating on the understanding
that convictions may not be based upon involuntary confessions. See, e.g., the language
used in Teshome Gabre v. Attorney General (Sup. Imp. Ct., 1963), Crim. App. No. 237/56
(unpublished, Library, Faculty of Law, Haile Sellassie I University): Although accused's
statement to the police was uncautioned, it "was voluntary and made without force or
inducement." Yet, in the absence of any law on evidence, there is no explicit statutory
authority for this exclusionary policy. Aside from whatever inference can be derived from

Art. 146, Crim. Pro C., the courts are presumably relying upon an "inherent" power
to admit or reject evidence.
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But, it must be asked, are the exclusion of coerced confessions and the
threat of sanctions having their intended effect? To judge from what one sees and
hears, no. In many cases in the High Court, convictions are based wholly or in
part upon confessions given by the accused to the police while in their custody.
And, in many cases, the accused repudiates his confession at trial, claiming it
was the result of coercion, while the police in turn insist it was not. Even granting
that many or even most of these claims of beatings and torture are untrue (it
is hard to believe that all are), the vital question is: how is the trial court to
distinguish between the free confession and the forced one? It seems that cases
are rare in which the accused is able to convince7 the court to exclude the con-
fession, and no wonder: when the police interrogate a suspect there are no wit-
nesses, no friends, no family present. Therefore it inevitably boils down to the
word of the accused against that of the police, and how many of us will believe
the accused?

Foreign "Solutions" to the Third Degree

This problem of distinguishing voluntary from involuntary confessions is not
unique to the Empire. It has been faced in many other countries, and "solutions"
worked out. In England, for example, the rule excluding involuntary confessions
was not, by itself, felt sufficient to deter the police from coercive methods.
Therefore, in the well-known "Judges' Rules," it is laid down that the police must
inform a suspect of his privilege against self-incrimination as soon as the police
officer decides in his mind to charge him, and, once the suspect is in custody, he
may not be questioned at all.8 Extraction of a confession in violation of the
Rules confers upon the trial court a discretion to exclude it from evidence. Thus
the English system tries to avoid the possibility of improper police interrogation,
by forbidding all interrogation of the accused while he is in custody - the time
when the "third degree' generally takes place.

The Americans have resorted to other means of deterring the police from
using improper methods. In addition to the rule excluding involuntary confessions
from evidence, the federal courts automatically exclude any confession, "volunt-
ary" or -involuntary," which is obtained while the police are unlawfully holding
the accused - e.g., during a period of "unnecessary delay" between his arrest
and his appearance in court.9 And for the state courts, a federally-imposed rule
is now evolving which probably will exclude any confession made by an accused
while in police custody if his right to counsel was denied at that time.'0 Like
the English approach, both of these rules attempt to discourage coercive police

7. Of course, the burden of proof should properly be on the prosecution to prove the
confession is voluntary. That is certainly the case in Anglo-American law. See Halsbury's
Laws of England (3d ed., London, Butterworth & Co., 1955), vol. 10, Criminal Law,
para. 860, and Corpus Juris Secundum (New York, American Law Book Co., 1961),
vol. 23, Criminal Law, para. 835.

8. "Special Issue on Police Questioning," Crim. L. Rev., 1960, pp. 298-356, passim.

9. Upshaw v. United States (Sup. Ct, U.S. 1948), US. Rep., vol. 335, p. 410, Lawyers Ed.,
93, p. 100; Mallory v. United States, (Sup. Ct., U.S., 1957), U.S. Rep., vol. 354, p. 499,
Lawyers Ed. 2d, vol. 1, p. 1479.

10. Escobedo v. Illinois (Sup. Ct., U.S., 1964), U.S. Rep., vol. 378, p. 478, Lawyers Ed. 2d
vol. 12, p. 977; Y. Kamisar, "The Right to Counsel and the Fourteenth Amendement:
A Dialogue on 'The Most Pervasive Right' of an Accused," U. of Chicago L. Rev._
vol. 30 (1962), p. 1.
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methods by denying the police the right to interrogate suspects secretly and at
length, for under those conditions the "third degree" flourishes.

Lastly, let us mention the Indian approach. Under the Indian Criminal Pro-
cedure Code" the police are permitted to question a suspect at length, and need
not caution him to remain silent. But generally, 2 no confession the accused makes
to the police or while in police custody is admissible against him at trial; to be
admissible it must be made before a magistrate, who will ensure that the accused
is making it voluntarily and with knowledge of his right to remain silent before
recording it. The theory of this rule is, apparently, that the only confessions which
are certain to be voluntary are those made to a court, and that confessions made
to the police are bound to be tainted with the suspicion of coercion. To dis-
courage police coercion, then, the Indians do not recognize as evidence the re-
sults of police interrogations.13

The Ethiopian Approach: Article 35

In the three legal systems referred to above, the rule excluding involuntary
confessions from evidence is not relied upon to discourage improper police in-
terrogation methods. Nor are the usual penal and civil sanctions found effective.14

Rather, in each country, supplementary rules have been adopted to discourage
such methods, and thereby protect the criminal suspect from police abuse of
his rights. What, then, of our system? Does Ethiopian law provide the weapons
which are needed to fight these problems? I believe that it does, at least in part.

Article 35 of the Criminal Procedure Code provides:

- Power of court to record statements and confessions.

(1) Any court may record any statement or confession made to it at
any time before the opening of a preliminary inquiry or Trial.

(2) No court shall record any such statement or confession unless, upon
questioning the person making it, it ascertains that such person voluntarily
makes such statement or confession. A note to this effect shall be made
on the record.

1i. Indian Code of Criminal Procedure, 1898 (Lucknow, Eastn Book Co., 1962).

12. Sections 25 and 26 of the Indian Evidence Act (1872) ste the exclusionary rule. But
Section 27 provides an exception in that where facts (e.g., physical evidence) are discover-
ed in consequence of a confession made io the police, the relevant part of the
confession is admissible at trial.

13. With the exception mentioned in note 12, above. It is questionable whether the rules
can have great deterrent effect on the police, so long as the incentive embodied in Section
27 exists. But it is apparently felt that the'absolute reliablity of the accused's statement
in consequence of which the facts were discovered outweighs other policy considerations
which would militate for exclusion.

14. Among the reasons why in many countries it is extremely difficult to make effective
use of civil and penal remedies against the police are: difficulties of proof; the sMl
amount of money damages which can be recovered; and the rehctance of promecutorial
and judicial authorities to proceed against police officers. This lAt point may be of
particular validity in Ethiopia, where almost all public prosecutors are police offices,
unlikely to press vigorously against their fellows Furthermore, Penal Code Article 417
is not a "complaint offe ce;" therfore there is no possibility for the injued party to
bring a private prosecution should the public authorities decline to act Art, 44, Cem.
Pro. C.
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(3) Such statement or confession shall be recorded in writing and in
full by the court and shall thereafter be read over to the person making the
statement or confession, who shall sign and date it. The statement shall then
be signed by the president of the court.

(4) A copy of the record shall then be sent to the court before which
the case is to be inquired into or tried, and to the public prosecutor.

What is the purpose of this article? In view of its strong similarity to Sec-
tion 164 of the Indian Code,t5 it is unquestionable that the drafters of Ethiopia's
Code were to some extent looking towards the Indian system." And in Indian
law, as we have seen, the reason why the magistrate is given power to record
confessions is that only confessions so recorded are admissible in evidence at
trial. It was the intention of the drafters of our Criminal Procedure Code, I
submit, to require all confessions which the police wish to have proved at trial,
recorded and certified "voluntary" under Article 35. Confessions not so recorded
should be inadmissible against the accused, as they are in India.

Why, then, if the drafters so intended did they not expressly so provide in
the Code? The obvious answer is that the appropriate place for rules of admissi-
bility is not the criminal procedure code, but -the evidence code. The drafters no
doubt intended that the evidence code, when it appeared, would provide the

15- Indian Code of Criminal Procedure, dted at note It. above.

Art. 164. Power to record statements and confessions. -

(1) Any Presidency Magistrate, any Magistrate of the first class and any Magistrate
of the second class specially empowered in this behalf by the State Government may,
if he is not a police-officer, record any statement or confession made to him in the
course of an investigation under this Chapter or under any other law for the time befn
in force or at any time.afterwards before the commencement of the inquiry or trial

(2) Such statements shall be recorded in such of -the manners hereinafter pre-
scribed for recording evidence as is, in his opinion, best fitted for the circmmtances
of the case. Such confessions shall be recorded and signed in the manner provided In
section 364, and such statements or confessions shall then be forwarded to the Magi-
strate by whom the case is to be inquired into or tried.

(3) A Magistrate shall, before recording any such confession, explain to the person
making it that he is not bound to make a confession and that if he does so it may be
used as evidence against him and no Magistrate shall record any such confession un-
less, upon questioning the person making it, he has reason to believe that it was made
voluntarily; and, when he records any confession, he shall make a memorandum at the
foot of such record to the following effect:-

"I have explained to (name) that he is not bound to make a confession and that,
if he does so, any confession he may make may be used as evidence against him and
1 believe that this confession was voluntarily made, It was taken in my presence and
hearing, and was read over to the person making it and admitted by him to be correct,
and it contains a full and true account of the statement made by him.

(Signed) A. H.,
Magistrate"

Explanation - It is not necessary that the Magistrate receiving and recording a
confession or statement should be a Magistrate having jurisdiction in the case.

16. Many other articles in the Ethiopian Code are strikingly similar to provisions of the
Indian Code. For example, note the similarities between Ethiopian Articles 30, 31, and
51 and Indian Code Articles 161, 163, and 54 respectively.

Actually, the direct source of Article 35 and of the other cited articles was more
likely the Malayan Criminal Procedure Code which, like the codes of many former
British dependencies, was closely patterned after Indian law. Compare Ethiopian Ar-
tides 30, 31, 35 and 51 with Malayan Code Sees. 112, 114, 115 and 23 respectively. For
a comparative view of the Commonwealth "family" of provisions compare the cited
sections with the Singapore (Secs. 120, 122, 123 and 31), Sudan (Sees 117, 118, 119 and
25) and Northern Nigeria (Sees. 123, 124, 125 and 26) criminal procedure codes.

- 333 -



JOuI8NAL OF ETiOPIAN LAW - VOL. HI - No. I

consequences of failure to have a confession recorded by a judge, just as the law
of evidence in India and elsewhere" covers such matters.

Of course it is unfortunate that the procedure and evidence codes could not
have been promulgated at the same time, thereby obviating such problems as we
now face. Concededly, it is arguable that the Criminal Procedure Code does not
envision the Indian-type rule I have suggested. It has been argued.'8 for example,
that the wording of Article 27(2)19 implies that confessions made to the police are
admissible in evidence at trial, and that the police need not, therefore, take advant-
age of the procedure established by Article 35. Granting that ambiguity exists,
I submit that the soundest course would be to adopt the Indian rule on admissib-
ility, thus requiring judicial screening under Article 35 of all confessions which are
to be introduced at trial. The followitig considerations are, to my mind,
persuasive :

1. Under the present system.20 the issue of voluntariness of the confession
is adjudicated during the trial hearing. If Article 35 were used in all cases the
issue would be adjudicated prior to trial, thereby eliminating the waste of a full
court's21 time and energy, and the need to interrupt consideration of the main
issues of the case.

2. Under the present system the issue of voluntariness is adjudicated at a
time remote from the interrogation. Evidence which might prove or disprove
coercion has by then grown stale or disappeared. Often, the police claim that
the accused's repudiation of his confession is an "afterthought" on advice from
his prison-mates, and it is almost impossible for a court to decide where the
truth lies. If Article 35 were used in all cases, the confession would be recorded
immediately after it was made, before the accused had a chance to change his
mind and "invent" stories of torture. Voluntary confessions so certified under
Article 35 would then be admissible at trial, and false claims of coercion could
not be raised.

3. There is no justifiable reason why the police should not use Article 35
in all cases. The Code now requires the police to bring all persons in custody be-
fore the "nearest court within forty-eight hours of his arrest or so soon thereafter
as local circumstances and communications permit"22 If an accused has confessed
prior to his first appearance in court, it is no inconvenience to ask the judge to
record it at that time. So long as the judge is. satisfied of the accused's voluntary

17. See note 16, above.

18. By some of my students, whose creative discussions inspired many of the ideas in this
article.

19. Particularly, the phrase "and that any statement he may make may be used in evidence."
It has been further argued that Article 97, which refers to "statements" taken under
Article 27, shows the drafters' intent that confessions recorded under Article 27 be
admissible at trial. But there is an important difference between a "statement" and a
"confession" in that the latter is necessarily incriminating whereas the former is not.
The failure of Articles 27 and 97 to mention confessions can be taken as demonstrating
an intent that only non-confessional statements are covered by them.

20. Apparently the police do not presently make use of Article 35, nor do the courts require
them to do so.

21. Article 35 seemingly enables a single judge sitting alone to record a confession,
whereas at present, in most criminal trials, three-judge benches deal with the question.

22. Art. 29, Crim. Pro. C.
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wish to make a statement, he can record it in a brief time. The only conceivable
reason why the police might wish to avoid this procedure is that the confession
is not truly voluntary; in such cases of course it does not deserve to be admitted
in evidence.

Where the accused confesses subsequent to his initial presentation in court
but before trial, the inconvenience to the police in bringing the accused before
the nearest court is slight, and certainly outweighed by the advantages gained
by having the confession immediately certified as voluntary by a judicial officer.

What Can be Done?

If these reasons are persuasive, what can be done? The following steps might
be considered:

1. The forthcoming code of evidence could provide that no confession shall
be admissible in any criminal trial if it has not been recorded by a judge under
Article 35, provided there was opportunity for the police to take advantage of
that procedure.

But there is no need to wait for the code of evidence. In order to enforce
the Criminal Procedure Code, and the constitutional guarantees of due process
and presumption of innocence, the courts could take action immediately :

2. The Supreme Imperial and High Courts, in cooperation with the Ministry
of Justice, could exercise their rulemaking power23 to provide, explicitly, that after
a certain date no trial court will admit into evidence any confession made to a
police officer, etc. which was not recorded under Article 35 despite the opportunity
for such recording. It could also advise all members of the judiciary on the import-
ance and meaning of Article 35, and provide them with clear instructions on how
to carry out their duties thereunder.

3. The police could adopt the strict policy of making use of the procedure
which Article 35 provides in all cases where confessions are made.

It is submitted that if these above reforms were carried out, all parties would
benefit thereby. The accused would not so likely experience (or, what is just as
bad, fear) coercive police techniques of interrogation; the innocent suspect would
not experience unjust harm. The courts would not be faced as often as they are
today with difficult disputes at trial as to the voluntariness of confessions offered in
evidence, and could with clearer conscience convict accused persons indicted by
their own confessions. The police would have a clear opportunity to prove their
innocence of the frequently-made charges of brutality, and thus to ensure the
public's trust and cooperation.

Possible Objections: Repudiation of Recorded Confessions at Trial

Two possible objections to this proposal are foreseeable. The first is that
Article 35 recording will accomplish nothing, because defendants will still be free
to raise the issue of coercion at trial. at which time it will have to be considered
over again. This would mean the Article 35 court would have wasted its time.

23. Under the Administration of Justice Proclamation, 1942, Sec. 20(a), (h), Proc. No. 2,
Neg. Gae, year 1, no. I, the Afe Negus and the President of the High Court may.
with the Minister's approval, make rules for the Supreme Court and for the High and
lower courts respectively. The writer does not believe that this power ha been abrogat-
ed by any provision of the Criminal Procedure Code or otherwise, with respect to the
conduct of criminal cases.
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There are two ways in which the issue of coercion might be raised at trial
with regard to a confession recorded by a judge under Article 35. A defendant
might admit that the judge had given him every opportunity to reveal any coercive
circumstances, but claim that because he was intimidated by the police he did
not dare refuse to make a "'voluntary" statement in court. Such a claim, it is
suggested, should be rejected out of hand by the trial court. Once a confession is
shown to have been recorded in strict accordance with the requirements of Article
35. the defendant should be foreclosed from re-opening the question of voluntar-
iness at trial. Rather, the trial court ought to treat the Article 35 cour's recording
(which implies a certification of voluntariness) in the way an appellate tribunal
treats a lower court's finding of fact - that is, as binding unless there has been
some serious fault in the fact-finding method, or an obviously incorrect legal
conclusion drawn from the accepted facts.

That brings us to the second way in which a recorded confession could be
attacked at trial - if the recording court did not conduct itself properly under
Article 35. In order to ensure that lower courts do not fail to uncover and
recognize coercion when it exists, they should be given detailed guidance in the
purpose and operation of Article 35. Furthermore, that article ought to be broadly
interpreted by the Supreme Imperial and High Courts to require the recording court
to say and do certain prescribed things in order to ensure that recorded statements
are truly voluntary. For example, lower couts should be instructed to.

1. ask the accused if he was cautioned by the police under Article 27; if be
claims he was not, such fact should be noted on the record, and should alert the
recording court to probe deeper on the voluntariness question. In any case the
court should, before recording anything, remind him of his right to remain silent
and the possible use in evidence of any statement he may make;

2. tell the accused very specifically that whether or not he makes a state-
mert he will not be returned to the custody of the police, but will either be released
on bail or else detained in the prison (Arts. 59-60);

3. ask the accused whether he has been subjected to any threat, promise or
inducement by the police;

4. ascertain from -the accused and the attending police officer how long the
accused has been in police custody. If the forty-eight hour limit of Article 29u
has been violated the court ought to exercise particular caution in accepting the
statement as voluntary,25 and should note on the record the reason for the delay,
and what took place during the accused's custody;

24. Guaranteed by Article 51, Rev. Const.

25. The courts might even consider adopting the American approach (see text accompany-
ing note 9, above), by refusing to admit into evidence any confession, no matter how
"'voluntary," which was made immediately following a period of post-arrest police
questioning in exceSS of the forty-eight hour limit.

It might be appropriate here to mention that it is by no means clear that the
police have the right, under Article 27, to interrogate an accused for the mentioned
forty-eight hour period (even assuming normal rest and food intervals). Article 27, des-
pite its title, is reasonably open to the interpretation that it embodies the English rule
- i.e., that it permits the police after having established the identity and address of
an accused in custody, to invite him to make a cautioned statement in answer to the
accusation or complaint, but not to question him should he decline. However, until such
time as Ethiopia's police are equipped with adequate laboratories, equipment and trained
manpower to enable them to rely heavily on scientific detection methods, it would seem
unwise to interpret Article 27 to prohibit investigation by non-coercive questioning of the
accused.
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5. question the accused, in suspicious cases, in chambers with only a clerk
present, or in open court but with police officers excluded. (Of course, such
questions may relate only to th issue of voluntariness; the court may not interro-
gate the accused in order to obtain a confession.)

If lower court judges are required to follow some such procedure, and to
certify the steps taken in writing, the existence of their affidavits would operate
as a serious deterrent toany accused who, prior to trial, had "second thoughts"
about his confession. In some cases, of course, the issue will be raised dishonestly
at trial by the accused; in others, the accused will justifiably point to errors by or
intimidation on the part of the recording judge. In all such cases26 the trial court
cannot escape ruling on the questions raised. But, it is submitted, such disputes
will be many fewer, and less difficult to adjudicate, than those faced at the present
time. Assuming minimum trust in the- judicial personnel of lower courts in
Ethiopia. and adequate guidance and supervision from above, there is no reason
why Article 35 cannot be administered successfully according to its intended
purpose.

Trust in Our Judges

That brings us to the second foreseeable objection to this proposal - that
the lower court judges are not capable or sufficiently "qualified" to administer
Article 35 correctly. One frequently hears this rationalization used to explain rules
of procedure which deny needed powers of discretion to the lower courts. For
example, it has been said that lower court judges are not "qualified" enough to
be entrusted with the power to discharge from custody persons accused of serious
crimes, even if their innocence is apparent.2 7 In fact, of course, the real effect of
this "mistrust" of lower court judges is great injustice to the innocent accused.
Under a code framed, apparently, on the theory that only public prosecutors and trial
courts are "qualified" to recognize the innocence of suspects, an accused, once in
custody, may stay there for long periods despite his apparent innocence, simply be-
cause no one has the authority to release him. Neither the police2t nor the court

26. A further precaution which might be taken by the xecording court to avoid later disputes
would be to conduct the proceeding in the presence of respected elders of the commu-
nity, who could also be asked to sign as witnesses to the cautions administered by the
court.

27. "The preliminary inquiry takes place before the district courts, whose judges are not
all qualified, and it was decided not to entrust those judges with the power to release
persons suspected by the police of aggravated murder or aggravated robbery, persons
who would then easily be able to 'vanish into thin air.'" P. Graven, "La nouvetle pro-
c~dure p6nal 4thiopienne," Rev. pdnale suisse, 79e anide, 1963, n. 21 (Translation Seme-
reab Mikael, 1965.).

M. Graven makes it clear in his article that this philosophy was generally in-
strumental in the drafting of the Code:

"In effect, rather than give the courts leeway that they could not be trusted to
use with the necessary discretion, the drafters chose to forego the advantages to be had
from general clauses and chose to enumerate -he conditions that govern the acts and
decisions of the judicial.., authorities before, during and after trial." Id. at p. 74.

28. Article 28 allows the police the alternatives of conditional release on bail, or else pre-
sentation of the accused to the "nearest court;" unconditional discharge is apparently
not permitted, even if "it is doubtful that an offence has been committed or that the
summoned or arrested person has committed the offence complained of .... "
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before which the arrestee is immediately brought" nor the preliminary inquiry court'
has been granted the power to release such a person unconditionally31 or, if the
chage is a serious one, even on bond.32 Yet one wonders how it can be true that
Ethiopian lower courts are not "qualified" to determine such matters - when for
hundreds of years, before the new codes and new procedures. they were satisfac-
torily exercising just such responsibilities. 3 Surely the simple fact question
'of voluntariness of a confession is within the competence of any alert and
conscientious judge to determine, and demands no special "qualifications". In
fact, the recording court under Article 35 is certain, by virtue of its proximity in
place and time to the circumstances surrounding the confession. to be in a far
better position to ascertain its voluntariness than the "higher" trial court will be,
months later.

Summary

The administration of criminal justice in Ethiopia is marred by the frequent
claims that convictions are based upon coerced confessions. The present system
for adjudicating such claims and for deterring the practices which generate them
is inadequate, with the result that suspicion and mistrust abound. Article 35 of
the Criminal Procedure Code was intended to provide the sole means of taking
admissible confessions, but it is being ignored. It will be to the benefit of the
police, the courts, and the public if the forthcoming code of evidence reinforces
Article 35 in the way suggested. Meanwhile, the courts should exercise their
present power to admit into evidence only those confessions which have benn
judicially recorded and certified to be voluntary under Article 35.

Stanley Z. Fisher
Law Faculty, Haile Sellassie I University

29. Article 59 offers the court only the alternatives of continued custody or release on bail;
it does not, apparently, authorize unconditional discharge on the grounds of obvious
innocence.

30. Article 89 requires the court to commit the accused for trial; there is no authority to
release him even though the evidence of guilt presented at the inquiry appeared in-
adequate to support a conviction- But the original draft of the Code provided otherwise.
See Graven, cited above at note 27, p. 78.

31. This is not unimportant It should not be assumed that the offer of conditional release
on bond is one that every accused is able to take advantage of. Ethiopian prisons hold
numbers of accused persons who cannot obtain the required guarantors.

32. Art, 63.

33. For example, it appears that under traditional practices conditional release on guarantee
was frequently granted even for the most serious offences, so long as the accused was
known in the community and could find a respectable person to vouch for his appear-
ance. And although "unqualified" rural officials made the decision as to who could and
who could not be relied upon, surely it was rare for a bonded accused to "vanish into
thin air."
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