CA.TPXP M1 o bt

JOURNAL OF ETHIOPIAN LAW

& AT PG i » Vol IT No. 2
Frs t TR « 997 December 1963
(LY = Rpg™ = IN THIS 1SSUE
PECE : PAPTF =
NP =

PRATLE : COTEAT @ P W2 (PIET) ¢
HEaT feoediET e
A5 QUL (A1) NAAERE 1
ECE nHFSnF .
MRFPEE : @3FAT = DA LavART ¢ 2780707 §
CANT PP 1 ovphe |
e hAT ARAC @
T AT ¢ Bl 0un 2 Goe P op/ ST §
Eri e W FAPD
PLH® = RAA, © TRET 1
ARANE = FmAY 1 7841 : QAL

CASE REPORTS
ARTICLES
The Pensl System of Ethiopin
Steven Lowenstein
Code and Custom in Ethiopia
George Krzecrnuowics
Crimina] Jurisdiction in Ethiopia: A Commentary
Robert Allen Sedler
Second Annnal Report from the Dean
James C. N. Paul

CURRENT ISSUES
Conditional Relaxse






ChT¢EPL D oo bt

JOURNAL OF ETHIOPIAN LAW

B PARI dApl 1 B Vol I No. 2
Ay s TIYSE : 990 December 1365
NHY  Z9™ % IN TEIS ISSUE
PRLL 1 MATT =
KHRT o

ChAPRS  POITAT » aoda o h3 81 (PP 1
NENY AT ™

ATT 1 QUA 1 {ATTIE) 1 MRS T
ECE WEATEF =
RAAREE 1 @YENT 1 MACLOATT 1 /20aTY |
AP 1 oA |
COct kAT (ARACe

AT 2 hl e 1 OFAm s Fo0 0P 1 ovpag |
Erh 4 A A
P11+ RAAN, : AT I
Ahoohe « O FO30T « 184 5 Apooi b a

CASE REPORTS
ARTICLES
The Penal System of Ethiopia
Steven Lowenstein
Code and Cuostom in Ethiopia
George Ersecremowice
Criminal Jurisdiction in Ethiopia: A Copyrentary
Rchert Allen Sedler
Second Annaal Report from the Dean
James C. N. Panl

CURRENT ISSUES
Conditional RKelesse



PRFTEE : W1 - Ot mONEPFT - E0LPF

O APEKR s Bl : WP : on T A mATL, : B4 : ooy yGi(|on
Jaoep ¢ AGOTE 2 FEOPP : DEA AL erARP - LPBTFo T o)
s i c pF o TRERE S 9 CATPEE : T KA - oo dioowe
Lok 2 R el ¢ L0 NERPTAG ¢ PNGT - NFAINGS 1 FAYF :
CLANTE® : NPT 2 v 1 PanFhk - e : £24 0 RIBUPY : Qavg
dul s RHIP : ACE : 20 = ITH1Ege 2 el TEFa- s il -
(F ¢ FHCHE : $OLTF4 1 PR EE : i s ot mINEP TG
&P 2 UYPA =

WC : R 2 312 i@ Bdynk : RIVC = Add. - AN ARALAe

¢Fhis - Nad *1FPh: YA : OCT: Pt DAL s
Pbhhll%-: A dhlefi TOAL: o8y RG : (LTFOLE : ANV @AY:
CePtifg = A ¢ SRA: DAY WA . TThhd\ *

Ctlg 1 ARG PASI : (MhEPC: G A 710 R}
CAitg s Al s FRoL s Gt hed i O Ao 200 ihdMed
NG LENT T NCYY: arhid i
MAL + poify
RC : k= =7 : K110 ¢
hilG: AF : hild: T4 TICET™
G - NEIBRC = Ees-AA0N
AL : aofFH
RIFG : /7 . @AL: hG s
NE = Wb Fifae s Aoy
e hie s Pomlh ACe @000

HE RS T X R o L R Hi L % T o

Al 497 : @AL : 8T b PRD B g

Ao At = AN - At s oS 1 1Y

FATE Ty (o N ol D0 A L o - i P D

7 b s ALETY  heeEhE At : oo s OAL 100N
TG BT AR Ao TEhhA LA

“IhtC 1 % = H*IT : LhFC : CNCT O TR

hef = @30 : OAL : h*Trhd\ hetf 2 qao-£2 0 R Lp 2 40 ¢
gl s OAL : @FE s @NF . fef/fe PR  HIL s QAP
IR T T T A Aioag t h TG



TAPC T NEF ) RE : LET ¢
PG A0 1 OF

TLATC P RENA - AMEFEPT
TLOFC : CNCF 5 b ALAC ¢
FNTC AR E  AFIIC

fivd: A5 : hF : £ mildF«

ht: PF% 1 37

At lAm : AL+ AL ¢
+ : IAF@D : it

AT i fIAL : ovq7 :

MEHT: (IAE: DL ML evfidd !

D hEC  LDA DETTS .
At NPA O : “Thhd -
EENTTF ¢ NPA ¢ T ¢

At Nbh gt

At i : 14

i (190 BP0 s

A NPh 10 hy*ih
hi: [FAF : Lovdpdy s

t hefiezdy  QACYY : DALPD :
hF o ACTE: - RN : 7ICEP :

AhdC: Bhi T hIIATRCAYE

At
At
At e
At

A
4.4 ¢
Fdad:
AR
At Plddt B4 -

At A" : oA : P
AAFNL{ 07T s @F LN -

qor
AeY
NCYE
I

&MLl ANg s TICPPS (Nl ch:

i Pl s FEY s AP
hf 1 gt 2 L
At hdge B0
AN = Aiiee : 2 0m
Rt dBon : Mid ¢ TP

FTHTT : 177 = AN -

F AR M AV T TR R oy X |
LG s RS AT
AT D8A - AR AT
AE 3 ADA 0N LECLD
At S8A 0 TFdm -

Wi+% 1 288 ACHE :

AF LY MDA B
ht: 40 07t

AF: 900 B s

FTUTT : RLAT < HET -

A FOAT - AL gD .

M T fmrdy ¢ At)apgs @ {o9 % -
h : Agemg « h(o17 -

Aft ham €, 0 £TT

G ORI s PALN A T

Al A%TRRA UL TRRhRA
L s Tidh : ACTHE R R ¢
AP A4 s AT

F G AT 1 L P S

At AT e .

AEELA : AA s @AL: eOPPA:
AEalld- t EPNL -

At Al : Bd

A¥ : Al s @IS RTTY-
¥ hBaLh s (L1 = "ICP9™:
A¥ ARAKN  ATANTFa
A : KBS &34

ht s AR L T s

Ahf o AZSYD: ARA TR
At W&Ym: AL

A AKAY : &% 0

AT 2P0 ML : APCPT -

y PoRbC AR ML ROhFD

LEUTTF : A LS ARP -



FRAC : Peh: E: W07 ¢
WP KR s NGV

Al WHAA : o0

A WHRA : OAL : TThhA -
L R T LR (T-V- S

et hf : Me : *1CEP -

FA o v 9% s

AhtC - b3l hehi -
MadC  oIRhA  WIRLe
ht s @AL = AD-d R
hefo: @78 : NCYE -

hf: ol : @ALEH *

LR ST 8 VT
ht: PPl : (V3

wf e SA 9T ANCYE -

AT HoR : WK1
AE:P0NP : OCF 1 50N 1

Ao : BATE: B8N

Afteleldy = £97 5 QI3 : ZHLC ¢
HF : Bhd s M4

oG PANE ¢ s BYID
TLOFC : B R 1 R0O0
MAL*NLN 2008 ¢ hoCL -
SRR LR U VAW Lol 2T
At BT @/ APCET
At s Mé s 100N
AT : ML 2 oofidd N -
At L0NN : SEA : TR
AP a4 PtNkA - in -

At LAFo- 1 Ahdam-

hb s R LA .

hd: 1P Fo : @AL s LD ¢
PN 1 42 1407

L0 : WAGCH: b§ : TARNCT
hf 2 780971 107 ¢

bL AR ]

LG« b RA  ADC
RENTT : &/ 1Cese :
FLAFC : COACT s Thap s
AhTC: AEAL T h ¢ TN -
ANFC D O WY TA

PRATEL : O/ Rl CNAL s mOEYIY 1 AoRIPG : PR a0
Ao : 92htAm- : ALZA L POFo-4') : AR 50 5 PRFPAP !
CT = K het 1 A 1 dtedvk 1 hed r PRATIE 8K T A0 G

Ok 2

7= o= £-T5-3% hAD : K14 0



PATRONS OF THE JOURNAL OF ETHIOPIAN LAW

The Journal of Ethiopian Law was inaugurated by Hiz Imperial Maje:ty
Haile Selassie I in the summer of 1964 as an important step in the development
of Ethiopia’s legal system. Subsequently, the Board of Editors of the Journal
has invited those who are interested in the continuation and expansion of the
Law Journal's activities to express their support by becoming Patronz of the

Journal. The following per:ons have become FPatrons of the Journal of Ethio-

pian, Law:

H.E. Afenegus Kitaw Yitateku
Hon. Blatta Matiazs Hiletwork

Homn, Ato Hagos Tewolde Medhin
Hon, Blatta Haile Wolde Kidan

Hon. Dr. William Buhagiar

1on. Ato Negussie Fitawake

Ato Abate Wondemagegnehn
Ato Abebe Gire

A Aberrs Jembere

Ate Adarra Francois

Ato Adenew Haile Michgel
Ate Adencw Kidane

Ato Admasse Gessesse

Dr, Maurice J. Aelion

Lt. Col. Ahmed Aminn
Sheik Ahmed Osman

Ato Aklila Atlabatchew
Ato Aklilu Bete Mariam
Atc Ali M. 5 Berhato

Ate Amanuel Amdemichsel

H.F

HE.
H.E.
HE.
HE.
HE.
H.E.
HE.
H.E.
H.E.
Hon.

T:chafi Teezaz Aklila H. Wolde
Bitwoded Asfeha Woldemicael
Ate Mannno Tadesse

Atn Assefa Gebre Mariam

Dieja. Berhane Meskel W, Sellassie

Col. Leghesse Wolde Hanna
Ato Ketemma Abehe

Are Teshome Haile Mariam
Ata Seyoum Haregot

Brig. Gen. Abebe Woldemaskel
Lt. Girma Wolde (xiorgis

Ato Amare Degeie
Arc Amede Lemma

Mrs.

Marica Arvanitoponls

Ato Asfeha Kahsai

Ato Assefs Liban

Ato Aszefa Metaferia

Ato Atsheba Fanta
Dejazmatch Bekele Beyene
Ato Bekele Demissie

Atp Bekele Gebre Amelzk
Ato Bekele Habte Michael
Ato Bekele Nadi

Ato Bekele Tesfaye

Ato Belatchew Asrat



Ato Belay Mengesha

Ate Belete Wolle Sellassie
Waz eleyu Work Gebre Meskel
Ata Berhane Kefle Mariam

Li. Cal. Berhane Woldeyes

Mr. Hussefl Berman

L1 Bulcha [Denieksa

Lt. Col. Pama Aeng Egzer

Mre. ;. N, Deblas

At Dhesta Gehren

Mr. Harrisng (. Dunning

At Ewlale Wolde Micael

Lto Embale Yenge-lia

Ao elete Rerhane

Capl. Fya--n Goebiee Elawariat
Dr. Evaolr fcoliresri-tos

D+ja. Fikre Sellazssin Gehre Mariam
¥re. Sianley £ Fisher

Aty el Gebre Giorgis

Kezi. Leta {rehre Hanna Kitaw
Ao Lelre Hewot Waolde Hawaria
Bathai Lebre Moeshicl Zeflo

Ato Lichrevesi= Haile Mariam
Balumbarac Gemeda Urgesea
A Gelachew Asfaw

Ao Getachew Kibret

Ao GGila Michace! Bhata

Pr. Philippe Graven

Ao Goviem Beyene

Mr. Everett F. Goldberg

Ite, Saba Habachy

A0 Haili Shenqute

Ato Hailn Tesfaye

Mr. G. Hamawi

Mr. N, Hamawi

Capt. Hailu Arsede

Ato Haile Sellassie Awulatchew
Aty Haile Leoud Habie Giorgis
Nejazmateh liris Yejam

Ato Kanzx Guma

Atn Kassa Beyvene

Aty Kebede (zebre Mariam

Al Keliede Kelel

Mr. Michael Kindred

Dr. Stanlev Kirkor

Aty Lepe-se Abehe

Ato Lemma Wolile Semayar
[hr. Marcello Lombaridi

M. Steven Lowenstein

Ato Yakounen Wolde Marinm
Ato Mzkonnen Tewema
Fitawrari Ma::ave Wolde Wessen
Mz, Rohert L. Means

1a. Col. Mehrete Gehre Selam
Ate Mengesha Wolde Amanuel
Ato Mesfin Berhe

Aio Mesfin Fanta

Ay Mewnil Mehratn

Ao Michael Fasil

Ate Muhamud Nurhna Sain
Ato Mulugeta Berihun

Ate Mulugeta Wolde Giorgia
Ara Nybive Leoul Kifle

Ato Negash Yifra

At Negga Tessema

Ato Nirayo Ezayas

vl



Eepnazmatch Nuridine Zayenn
Mr. Donald E. Paradis

Me. James C.N. Paul

Mr. Robert Picot

Vir. Kenneth B, Redden

Mr. Arakel Sakadjian

Ato Saleh A, Kekbire

Ecott and Scott, Attormeys at Law
Mr. Robert A. Sedler

}Mir. Roland J. Stanger

Ato Tadesse Tekle Giorgiz
Ao Tefera Degeis

Ato Tefera Metiko

Atg Tefferi Berhane

Ato Tefferi Lemima
koegnazmateh Tegegne Habesh
Ato Tereffe Gessesse

Fitawrari Te:fa Mariam Sebhat

Ato Tesfn Zion Eyasm
Ato Tesfave Dibale

Ato

Tedave Kebede

Ate Teshome Gebre Mariam

Ralambara: Teshome Getaw

Alar
Alr.
Ato
Dir.

Ato

Mr.

Aro
Ao
Atn
Ato
Ato
Ato

Tesserua Waolde Yoliaunes
Michael Tepping
Tsegave Tefferi

Jacquez P M. Vanderlinden_
Walkgira Bonsa

Frank D). Winston
Wolde Leon! Seyoum
Woldu Berhe

Waonbe Woldeyes
Yeshewa Work Hailu
Yiling Hzilu

Zeudr Fagsdla

Anyone desiring to berome a Patron of the Journal of Eirhinpian Law
should notify the Journal of Ethiopian Law. The Facenlty of Law. Haile
Eellaszie T University. P.O. Box 1176, Addi: Abala,



CATEREL (2T Lt

NFCE 1 “LINEC + 26 1 oo NG 1 A9 1 0T 1 LK ) PE"TR
SEA 1 A0 REACR T S 1 TTUCT ) LT 1 LD E -

FALE t Mn-’-f "
Rt (AT hedat s (AL )
At LA T 1ML WA AR  KASPH
AT VEPO L AT TR TCLAC 1 T2 ) ERF 4
IEIRERE Ji

hﬂ.ﬂgg?f- -

Telit ' LR e
O3 V. ATG AAoe [IdA ¢ foex hh -
TEHH 1 VIRCR ¢ P Y AL 1 P51 RUIEPF =
SO MG RANYIE Ly o3P ¢ | CHIER 240

WG L9  x

AL 20 QomZhAlr SThhA s
ALY+ QLY + Rewddir réeft | paag
é'n.ﬁ.qlrg“' Tﬂ‘“'&"ﬂ"ﬂ"' 1?,3::‘"*.

e 19y BEAST » TD AIESF o
¢ Ald 1 IR ¢ OCE t Phdn )

@ERLT 1 ML 1 HET
AP 1980 1 AR B3BA 121G 1 RhLPT 0

hh -2 P ¢ e 1 oofhuk? 1| ARRECE RYRCHE "o 1
¢ v b 125327 SREN v WIF T DL 107, v P 1024t (AN .
AN 1 RAPKLT QLA A4 T 1oPmPd Aooids BFAA & T A0E S
@<= 1 (LTTP 1 PO 1 PACLEN 1 57,00 Fak u Z AR L s ONT : oK bR
NOLAPEEe 1 h LN 1 LITA =

NATYE o9 « hD4ANL 1 PEL 1 PATTOF 1 IS 1 TRE L APRE btk
PG+ AHIEPT 1 PAAPKS 1 T 1 oAt €7 of, % 11761 Rl
Aa s{ A APRL ) NATO- 1 R$- »

vidl



JOURNAL OF ETHIOPIAN LAWY

Published twice a year at the Faculty of Law, Huile Sellamsie I University
In co-operation with the Ministry of Justice

EDTTORIAL BOARD
Justice Belatchew Asrat, Chairman
Dr. Philippe Graven Ato Nirayo Esayas
Dean Jumes C. N. Paul Professor Kenneth Redden

Ato Negga Tessema
EDITORIAL STAFF

Editors
Kenneth Redden
Stanley Z. Fisher Selamn Bekele
Michsel Kindred Yohannes Herouy
Editors for Administration
Morman Singer Alezundrs Hamewi
Associate Editors
Abiyn Geleta Semereal Mikael
Herhanu Bayih Shimealis Metaferia
Fasil Nahum Tiume-Lissan Lemma
Kassa Beyane Yibna Ghizaw
Nabiyelul Kifle Worqu Tafara
Secrelary

Patricia Goldberg
The Journal is distrihuted ountside Ethiopia by Oxford University Press, P.O.
Box 12532, Nairobi, Kenya and P.O. Box 1024, Addis Ababa, Fihiopia, at
US. §7.00 a yenr.

Please address correspondence to the Editors, Journal of Ethicpian Law, P.0.
Buox 1176, Addis Ababa, Ethiopis.



AP LA ¢ AN REACAA T AT ok o

NIGFYE : 9. ™. v3Sbooar 3 PFATTE 1 HBA - A% ¢ BLTCAA t 007 2 Shavk
thiv. At (L. B747 1 ROMA = RIL0-T™ 1 1A« AT 1 ACBART 1 $1207T .
APUEET « b grdf v A TR PG Piloer : d-teded; 1 SR AT R Al
FETTE LA T AL 2 BETCLE T 7o R 1176 ARO T A0 0 1724 AEST Pk

¥ah' BT 0

Fraif AT A A 1l ihd A . 2 18% 0
EOC s A3 ABACED. A7 A& Kb Q1 Z5T 187 =

T 1LH O T RLT 0

CNCT = PEAL:"TIN AN, A F ¢ ki b 0. ®
Wi - NG @ SEF A A (L. ©
Forry 2 BAMICTL RN AR L R
LG e ATE P ARAMAGT 4 Ak kil t0 A AA AT G
WAL R AP s BIICY M Al DAl kb (L #
LR T TR W e b I A W I W - W
RN A TTIhFC I s B u
Pl L L e W g Yol T I O I
ARNAI T WIELE T b P ST AP A hb 1 104 A hil @
FCE  NHRTAT 7 0, & 2 Afh- @ A7 TAN MO PP 110 ADR M. Fad 12
AT T Remiial- h¥hA RA I, ®
hotC = E. TAERNAT E D, A T hdv b ML @
RICT B TARNCTifl A 1 R A . d
Ahd A RE. LTI R § A b (L. =
Eh T AP DIRCAILYT RRdC KT £0F L3 e

oLl LKy ULy .

o fuougs 1 WIZSHFIFIM, Ml (L it 14w
g i S W T T | I WL W T |
NeEd = T hee #0700 Adhe o

MR s hrodedh o b b VM- M iy #
FLETANCTE VR R T L M R W
e AL A B ML Ml leh- W

T TR — A I A e . AR
Wk 2R mihhd i b A AT E

RO s ANFIR- % 1 0L (- Wby m
LT s REF Vi A t L 0 M ®

=



* AAPE PR PTRTIR e AT ALF e
* AauFong Par : (900G CTHETE % ™ AoeT o AR

-t BhORN G a hp —

FALTO  TAG Kb =

7 o B 1 i TR P

gagrrh NTAC Y 734 R

CECavy : fh 1 Bie w

o0 s e ST @

RN hE e L P

Al 2 T3 0 A e

CLEem 1 R 1 KME
PEAOTSEIN (T 1 ALI0 TIAG  00FC) ) AR
Fhy o gogal o ot =it B .
PIUL L AR AR (Ae) «
£Akh : AREN © ALATD f {RM£) @
the ARl o

PE N Al v 0Tt ATAL s B2 w



HAILE SELLASSIE I UNIVERSITY
FACULTY OF LAW

The Faculty of Law of Haile Sellassie T University, established in 1963,
offers courses in Law leading to the LI.B. degree and to & Diploma and Certi-

ficate in Law. For further information contact the Assistant Dean, Faculty of

Law, Haile Sellassie I University, P.0. Box 1176, Addis Ababa.

FACULTY

Jame: C.N. Paul, B.A, LLB.. Dean
Robert Allen Sedlee, B.A., LLLB., Assistant Dean

Full - time

Harrison Case Dunning, B.A., LLB.

Stanley Z. Fisher, B.A, LL.R.

Everett F, Goldberg, B.A., LL.B.

Arthur ). Goldbiamn, B.A., LL.B.

Mechthild Immenkdtter. Assessorin.

Michael J. Kindred, B.A,, 1.1, M.C.L., D.E.S,
George Krzeczunowicz, B.A., LLM,, Lic. Sc. Comm., Lic. Sc. Polit.
Robert Charles Means, B.S., LL.B.

Kenneth Robert Redden, LL.B.

=* Peter H. 3and, Referendar, DLES,, LL.AL
Norman ). Singer, B.S., LL.B,

Roland Jonathan Stanger, B.A., 1.D.

* Michael R. Topping, M.A., LL.B.

* Jacques P.M, Vanderlinden, Dr. Droit.



Part - tuue

Amanuel Amdemicael, LL.M.

Assela Liban, B.A,, B.CLL.

Bekele Nadi, B.A., BC.L.

Belatchew Asrat B.A.,, B.C.L.
Berhane Ghebray, Lic. Droit, D.E.S.
Getachew Kibret B.A., B.CL.
Norman P. Metzger, B.A,, LL.B.
Mubaiwad Abhdurabman, B.A., B.C.L.
Negga Tessema, B.A., B.CL.
Negussie Fitawake, B.A. B.C.L.
Teferi Berhane, B.A., B.C.L.

*  Fall semester, 1965-66 only.

**  Spring semester, 1965-66 only.



g »

151
CAATRS 1 il 1 % dut + mEPFe .. L L, i
PRECE 1 T80T TTDRL 0 L. Ll L. i e e e x¥i

PHECIE 1 BT B L L L eiie teee e e e ., 189
AP 1
PIAEL 1 COTEAT oo WP (PIET )1
hﬁ-{;‘ﬁ"}:mmﬂ}'ﬁ-k'}n NG b 1
T A ( AT ) DAATRE |
nECP: hﬁﬁ-¢ﬁ$ A 401
(ATFTRP 1 @IFNT = DATEPATVE 1 2287 Y
ChhFPedt 1 e h Y ;
NENCF: KAT:ALAC & ... ... oot ae e oas 44
A : W8k OPAm 1 S o et |
NEFN: e ME A L L e e L T

PLH 1 AAALL : AT I
ARTNE ) I-HDAY : 180 hAorgidF e . .. .. L. .. ... 533

Naog gl ¢ Vohdom s W3R T: oTurssy : FAR EsNLLN. = .. . 543
NevZ duk ¢ PIvbov s R3PETF  mIm-os s AR EFNACONT » .. . 545
Neeg hd: i aeve: (979503 CECLE: 1APT: 097000 HENEG

(FARFT I ) -orr v v i e e e e e e 547
oo &z« BT PhmPdtF 2 A2 1 eFTPAL 1 UGGk
(AART" T B) .. o il il e e e 564



TABLE OF CCONTENTS

Patrons of the Junrnal of Ethiopian Law
Tahle of Cases Heported

Cane Reports

Articles :

The Penal System of Ethiopin
by Steven Lowenstein .. ..

Code and Custom in Ethiopia
by Georye Krzccannowicz

Criminal Jurisdiction in Etliopia: A Commentiary
by Robert Allen Sedler ..

Second Annusl Report from the Dean
by James C.X. Paul

Current Tesues :
Conditional Belease

Table of Conmributions — Authors [ Vol ITN
Table of Contributions — Titles (VoliJ
Index to Cases Beported {Vel, L)

Tudex of Laws Cited {Val. I}

x¥iil

190

383

425

467

539

541

546

336



eSS CL TAPF om i
MPAL PP 1 P14 GCE T LT e

1K

ACIRSLLE 1 PAITSYIA 1 1YL ¢ L0 1 0L 1 ML
Lo} : LNAL 1 00 1 AP «
(PRI 1 WG £90T  drc FTLAMNBEIE % £ ) oo 267

OAA O3V YL £90% 1 AL | oYy /~h P01 AN (P »

(PS 1 1hC 1 L9071 @rC: FLAIFL Y7 ) - - 228
AryF 2 AN 1 (AA) + INLT 1AL =
(PEIh : ARG £10%  ®PC ' FRITL AP/ ) - - --o 235

Téil- 2 A lhT 1+ NS 1 NARLA : ALY 290 1 AR g QU
T4 3 ACAL 1 902 1+ AMIAS® s MU=ILS: POk BASR 2
NN AT e
PEITA I NAC LI 1 PC SERFFE S 7 ) oo oeee oens 195
AD-d 1 (P) 1 18G 1 A/ AMY 1 £90%: AL 1 AAMA! 03U Y01
Lo LN L L]
(PEPh  NACI LT RPCt RER FL 9 £.) =+ -ooe oo 261
AHG -1 AL+ L0701 QL T PATEC 1 AL @0 G 1 1Y P
AN AT =
(PETA + AAC ' LK1 &rC FNATFIN 9. ) ... 20
AN 1 (2)1 A2 ML LAY AL 1 AT 9”01 AN AP =
(PFTh + NACT L% &7C FETH 2 ) .... .. 2%
ERS 1 &SR 1290% 1 001 FA 1 LOS 1 AXE N P w
PEI M1 NAC LMY RTC FUAITER 9. 7. ) ... 250
WU QAN 121051081 OFL s AT @A 1P »
(Po3EA = LAY 1 RTC ¢ FETH IS ) oo o i 191
ML | MBOT 1 LNAL 1 LN AL 1 ACIRLLS CAINLIN
WYL o200 AT
(PFFh  NAC LY 1 drC AT 7). ... ... 267

xvi



"W
hePyo ) CS 1 (b 2

oY 1 HAAD- 1 AT 1 P65 ComqERT LY R-EC # AN VN ¢
(PETh  NMAC 1 3IC 1 &TC ¢ TREYE RPN ) o o e o

a1 1 REA Y R0 1 AL 1 210 1 @ep L T AL R
AN A »

(PFh 1 AVAG BVE 1 PG BERE/IN D P ) oee v Y
TCTAN 1 SERLE 1 AR 807 1 N 1 P10 A e+ 1LY
@0 1 (Lt AN A

(PRTh t ALLE PG RPC BRN/NE 9 2. ) s v v MW
ATFC : PO oG N30 NATE 1 AHGars GA“R s A Y~ »

(PETh LG YIC RPC T LY D ) o e
NCSAYL: ALY L0 1 0L 1 P16 1 LH0p 2 2L @280 1 L
AN NP

(eRTh» ARG $2C 1 BPC R % ) o wa
ACRY : Al + (NG AR) AT 1t PACTERL » Y o
P14 1 0932 0 EARSRILNTY 0 NG AR e e

(PRTA T ALAC T YIC T RPC ¢ YRR % ™) n ae W
AR A AT 1 €702 1 BAILR 1 BAKST v PNt Y
mAN T N

(PRTh 1N ARG 7IC RPC THIE D ¥°) < on ey <Al
AE AN LT A8 1 0h ML RN S oA Y u

(PR ALLG BT (Aromi) e SERUNE + % 7= )+ 12t

PAELS 1 Ol R AL L 0

™

R

CEN MFAY T INDL 1 Ol bTF ¢ #10e r hewaARE g e 0
AIY DL AN AT v QAT AR RRY BN
N G 1 0®BE 1 BRI M v ciie it 1iil tian tunn vans amas Y
CHIC 1 £ 1 PO, -

oA 1 REA ¢ ROPART 1 890« @-1r 1 AU 2 #pAR 1 0
AN 2 A M L il i te et e ee ee e an N \

wvhi



TABLE OF CASES REPORTED
Supreme Imperlal Court

Azanaw Aleme v. Singer Sewing Machine Co. Ltd.
{Civil Appeal No. 1240,/56} ...

Beyenetch Aba Nehro, Estate of
(Civil Appeal No, 227/56)

Gehre Hiwet Debassai v. La Foadiaria Fire Insoranes Ca,
{Civil Appeal No. 134/56)

Gerezou Loflo v. The Attorney General
(Criminal Appeal No. 519/56) ..

Hishway Aunthority v. Solel Beneh Litd,
{Civil Appeal No. 670/57)

Jos. Hanzen & Sochne {Ethiopia) Lid, v. Mesfin Demissie
{Civil Appeal No. 160/57) ..., ,

La Fondiaria Five Insurance Co. v. Gebre Hiwet Debaesai
(Civil Appeal No. 1375/55) ....

Benato Gicfre ». Panl Ries & Sons {Ethiepia) Ltd.
{Civil Appeal No. 1114/56) ....

Solel Boneh Lid. v. Mengisin Taye
(Civil Appeal No. 1147/56) ....

Tefera Sebhat and Fskias Sebhat v. Bahta Tesfaye, Araya Abay, Asge-
dom Kah:ay and Wagaye Wolda
(Civil Appeal No. 629,57}

High Court

H.E. Lij Araya Abebe v. The Imperial Board of Telecommunications
of Ethiopia
{Civil Case No. 232/56)

Prge

220

245

276

193

265

259

276

254

232

202

303



Bernardoni Giuseppe v. The Inland Revenue Department

(Civil Appeal No. 457/56} ... .... .... ... ... .... 334
Marples Ridgway & Partneea Ltd. v. The Inland Revenue Department

{Civil Case No. $06/55] .. .... ... ..ii coen ciie aunn 313
Mesfin Zelellew v. The Ministry of Public Works and Communications

(Civil Case No. 301/55) .. ... .. . ..ih ciin eevn nnn 289
Mulogeta Ayele v. The Inland Revenue Department

(Civil Case MNo. 423/56) .. .. 340
Singer Sewing Machine Co, Lid. v. Azanaw Aleme

(Civil Cmse No. 260/56) .. . .. ... tiir err e e 297
X v. The Minictry of Posta, Telephone and Telegraph

(Civil Case No. 202/561 .. ... i ciii i e Axs
X v. Tuboin Gebre Tinsaye

(Civil Appeal (Asmara) No. I67/536) .. ... ... .... .... 328

Labour Relctions Board

Employees” Association of Jos. Hansen & Soehne, v. Jos, Hanzen &
Soeshne. Re: The dismiseal of Mesfin Demissie. 342

Tax Appedl Commission

Mulageta Ayvele v. The Inland Revenue Department. 354






A\ FP T 1

oA 0/~ A0F 2 YIET : DR ) PR+ A TRAL
Frer 1 PPN P o mPAR: §CE : (LT ¢ thE DT o« SO
LAF 1 PO | SFE 8 R E 1 vk 2990 1 gt R 1 88
NCES « AMIC : 290% 1 Nk ¢ Oiin: - GAZPTF 1 SR 8 (X ATRP
@935 : Q@< : RIC : 5T : oofhd : AN P2 AT 1 QATIC
TG ARYTANRT - AT s AR AR AIVFPPRTF - o0RGSF T SFb Py -
ROLAD, 1 Y0~ 8 RTHOP . RIVESPAT © W3S - WHE 1 fhbdear 1 (8
LA o REIETS 1 GLE : 40F : PFA (PP P T NETF: aohhd:
(i 224 YRS 1 DA @ AT @ DGk s AFTRER c R 2 BHUST : 1D
PG DRIREE 1 TERT « 0T s PRAMT : FCAT 5 1299 5 1A
DA + NRYOET @ 2990 1 CFAPE : RivhPPT : 029%0 © A= : ¢
873 1 Phbte ¢ ARTICT® 1 NATNNHT 1 206 : B1FA =

A B b N9FA@ 1 F%0RL 0 P41 hdvi-eophd-: NhddC ¢ A
MO PREE : dvlb A AL TR BT it W ATERE
héMMC ¢ LPF 1 ONPHHT D 1 PECE 5 heid 1+ AR 1 R« 0%
Do 1 AFE § A4 ¢t REMMC 1 $4R4 : ST o

— 189 —



REPORTS

The folowing are seventeen decisions of the Supreme Imperial and High
Courts of Ethiopia and one decision each by the Labonr Relations Board and
the Tax Appeal Commission of Ethiopia. It is important to note that in those
cases heard before mixed benches of hoth Ethiopian and foreign judges, sepa-
rate opinions are written in Ambaric and in English. These opInions are not
translations of one another, but ave independent judgments hased npon agree.
ment among the judges as to the prineiples and final ontcome of each case. In
addition, dissents from the majority decisions are published in seversl of the
cases immediately after the majority opinion in Amharic and in English.

Dates in the Amharic version of the judgments are in the Ethiopian Calen-
dar emless otherwise indicated; in the English version, they are in the Grego-
tian Calendar unless they are followed by the letters “E.C.7
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SUPREME IMPERIAL COURT
Div. 6

GERESOU LOLLQO v. TEE ATTORNEY GENERAL

Criminal Appeal No. 519/56

Penal law — Extenunted homicide -  Gross provecation — Causotion -— Are, 534 Pen. C.
Crimingl procedure — Appeu!l — Pleo of puiliy — Evidence — Ari. 185 Crim, Pro. £,
Evidence — Plaa of guilir.*

On appesl againet the High Coart's cowviction end eentence of appellant bmssd wpon
his plen of guilty to a charge of extennated howmicide, appellant asked for scqmital on the
gproond of self-defence.

Held: Appeal allowed; cepviction and sentence guashad.

I A homicide conviction tesed solely mpon the goilty plea of & yooog and igoorant
actmsed cabnot etand, ebscnt apy evidence that his sdmitted actions actually cameed the
desth of the deceased.

2. Despile ap gorused’s plea of guilty to n bemicide charge, the sppeal comrt may
guash his eonvictlor and sentence if neither the cireomstances nor the evidence in the record
show that be caosed the death of the decsased.

Megabit 29, 1956 E.C. {April 7, 1964 G.C.); Justices: Mr. G. Debbas, Ato
Mengesha Welde Amannel, Grazmaich Tessems Negede: — This is an appeal
against the convietion and sentence of the High Court (First Criminal Division)
dated 6th February, 1964, in Criminal Casze No. 371/56, whereby the appellant
was convicted under Article 524 of the new Ethiopizn Penal Code, and senten-
ced to three years impriconment.

From the record of the case, which is a matter of 2 few lines, it appears
that the appellant was accused, nnder Article 524 of the Ethiopian Pepal Code,
of having caused the death of the deceased, following gross provocation, by
way of extenuated homicide. The appellant, withont trying to be dishonest,
admitted all the truth to the trial court, and said that as he was pasing by
after midnight on the critical night, the deceased beat him suddenly with a
broken bottle, and the appellant, being so provoked, and shocked, retortad
by throwing & stone at the deceased. Both appellart and deceased did not

* Sex alor Art 13 Crim. Pro, C.
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know each other, Three months after the critical night, the deceased passed
away, and the prosecution alleged that he died az a result of the hlow he re-
ceived on that night from the stone thrown by the appellant. The trial court
convicted the appellant on the strength of his own plea of gonilty under Article
324 of the Ethiopian Penal Code of 1957, and sentenced him to three yeara
ithprisonment.

The zppellant now appeals against the sentence, pleading that he was
acting in self-defence against the blow received from the deceased’s bottle. He
asks for acquittal. It is undenizhly true that the arguments of the appellant are
not quite satisfactory; but the respondent, represented by Ato Negga Temem-
ma, showed oo chjection to the amendment of the judgment of the High Conrt.

It is evident beyond the least shadow of doubt from the records of the
High Court, that the Court convicted the accnsed of having killed the deceased
solely on the strength of hie own plea of guilty. There are many accused per
sons who are so young and igmorant that they do not reslize the consequences
of their admitting the trath. Such a young boy of about cighteen years confes
s=d before the Court thst he threw a stome at the decezsed, after the latter
provoked him by hitting him with a bottle; and that the deceased died three
utonths later. There is ne evidence whatsoever in the ecourt record that the de-
veased died from the wound he received from the stone thrown at him by the
appellant on the critical might. No evidence is available to the effect that the
deceased passed away as a result of the blow he received from the stone on
thar critical night, Under the circumstamces, althomgh the deceased passed
away, we-are not satisfied that he really died from the blow of the stone that
the appellant threw at him after ke proveked him, The court of first instance
shouid have given considersation ta this important peint and not simply accept-
ed the plea of guilty and jailed the appelant for three years solely on the
strength of his miserable confession which amounts to nothisg but telling the
truth bot not confessing that he caueed the homicide.

Under the cirenmstances, whereas the respondent himeelf chowed no ob-
jection to an amendment of the judgment of the High Counrt, and whereas we
are not satisfied that there is evidence beyond the least shadow of a doubt that
the appellant did literally canse the death of the deceased, after three monihs
from the date of the accident, and whereas there is o expert evidecoce to the
effect that the deceased died a: a result of the blow he received from the stone
thrown at him by the appellsnt, we bhereby see no jostification to convict the
appellant, We allow the appeal and gquash the conviction end order the imme-
diate release of the appellant, unless detained on any other charge. Delivered
in open court this Tth day of April, 1964.
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SUPREME IMPERIAL COURT
Div.1 A

TEFERA SEBHAT snd ESKIAS SEBHAT v. BAHTA TESFAYE., ARAYA
ABAY. ASGEDOM KAHSAY and WAGAYE WOLDU

Civil Appeal No. 620/57

Ciwil Procedure — Prescription — Interuption - Proe. No. 97 of 1948,
Praperty — Usocaption — Family Propersy — Arr, 1168(1) Civ. C.

Om order from the Jmperial Fhilot, referring an appeal from » jodgment of the High
Court deciding that appellanis’ clajer to land in the possession of the respondents was harred
by respondents’ proof of cwnership and by prescriptinn;

Held: Jodgment affirmed.

1. Art 27, Proe. No. 97 of 1948, provides that the interruoption of prescription is cone
gidered #2 moi having taken place i doe to lick of diligenes a claim in court remsadns dorneant
for three yvears,

2. Art. 116B{(1} Clv. C. peovides 1hat Family property may be acqguired by usicap
ton, unless:

e, the property cobsicta of Lend;

b. the law of prescription is unkoown in the area;

e, the laind it in the possession of memhers of ooe Family;

d. the pleintiff snd the defendants are the descendsnts of & common ancestor who
ohce owned the land,

1. Art 1168{17 Civ. C. providea that, evem where the law of prescription i not used,
s claim for Iamily land may be berred by prescription unless made by » family member
who hee been abseni and who bes come home.

Gaenhot 28, 1957 E.C. (May 3, 1965 G.C.) ; Justices: Afenegas Kiraw Yita-
teku, Balambarass Fessema Wondemeneh, Ato Taddesse Tekle Giorgisn: — Ini
tially, the appellants had instituted proceedings against the respondents before
the Tigre Taklay Gizet Court on August 27, 1957, wherein they alleged that
land which had belonged to thair mother, Woz. Medhin, was unlawfully ocen.
pied by people not descended from her and requested the court to evict them,

The defendants argued that the land had not helonged to Woz. Medhin, bal
rather to their mother, Woz. Teekawie, and that it had always been in their
proseession. Then they cited the law of prescription of July 17, 1948, and moved
that the suit be dismissed.

The Court disregarded the defendants’ potion, tried the case on ite merita,
and found for the plaintiffs by majority decision. An appeal was lodged to the
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High Court and the lower court’s decision wes reversed. Thereupon the plain-
tiffs applied to the Imperizl Chilot, which examined the two courts’ eonflict-
ing decisions and ordered the Supreme Imperial Court to try the case.

The plaiatiffs, present appellants, produced witnesses to prove that the
land belonged to Medhin, and the defendants, present respondents, did like-
wise to prove that it belonged to Teekawie and imtroduced docamentary evi-
dence as well. Moreover, they produced witnesses to prove that the dispute was
settled both amicably and through legal proceedings in 1940, that they parti-
tioned the 1and, and that they have been in posceszion of their respective hold-
tngz ever since.

The plaintiffs have failed to prove their claim since all the witneases they
produced cnlv testified that they had heard people say that the land formerly
belongzed to Woz. Medhin. Not one witness testified that he had heard people
say that it belongs to Woz. Medhin now.

The defendants clalmed that it was Woz. Tsekawie’s land and their witnes
pes have testified that the land in dispute did formerly belong to her end that
she was the eommon zncestor of both partics. The testimony of Fitawrari Abra.
ba is of partienlar importance. He testified that the first person to settle on the
land in dispute wae Shum Agame Wolda., who married Woz, Tsekawie and gave
her this particular piece of land. She had two soms by Shum Agame Woldu,
namely Gebre Amlak and Wolde Abzgi. The plaintiffs — znd in fact the Fitaw-
rari's wife az well — are descended from the former, while the defendants are
descended from the Intter, and they owned the land jointly. He added that the
game land was the subjeect of litigation in ancther case jm which the inhabi.
tants of their locality claimed that the descendants of Gebre Amlsk did not
own it. However, they proved that it formerly belonged to Wor. Tackawie and
the conrt ruled that they were the Iawful owners, Some time later the present
respondents sued Gebre Amlak’: descendants for a share of their common an-
cestor’s Jand and judpment was given in their favour. The land was partitioned
by a settlement whercby Wolde Abegi's descendants were allocated one-third
of Woz. Tsekawie's land and the rest went to Gebre Amlak’s successors, the pre-

sent appellants,

‘When asked 1o explain how he knew that Shum Agswme Woldu had given
the Iand to Woz. Tsekawie, Fitawrari Abrahs replied that it wae part of the
folklore in their locality, Moreover, he said he knew of the dispute hetween
the present appeilants and those people who had claimed that it was “Jiraff
Gotit™ land, and the uit institated by the present respondents for a share of
the land in 1940.

What is more, one of the appellants’ witnesses, a Fitawrari Woldua, testified
that Gebre Amlak's descendants managed to defeat the other villagers’ claim
by proving that the Iand fortnerly belonged to Woz. Tsckawie. Thua, his testi-
mony tallies with Fitawrari Abrahe’s and gives the evidence introduced by the
respondents more weight.
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In the 1940 proceedings, the present te-pordents admitted that hoth ther
and the present appellants were Woz. Teekawie’s descendants, but they argued
that Empersr Yohannes, whe ronld make grants of land and withdraw them
at any time, had cvicted Gebre Amlak and tran<derred all the land to Wolde
Abzgi. The Conrt di-uiied their elaim and ordered the partition of the land
into two earal halves. However. as said earlier, arbitrators intervened and it
was seltde] that twothir’s of 1lie Tand wonld zn to Gebre Amlak’s sure~:-ara
and ane-third to Wolde Ahezgi'e. and ever since 71940, hoth parties have been in
nozeession of their res'pevlnr shares, The elders who helpei settle the dispute
have corroborated the Comrt's finding and Jocomentary evidence was introdu-
ced to the same effect. Thoe this Conrt is sati=lied 1hat at the ontset the land
belonged to Weoz. Tiekawie and not to Wez. Medhin and that the appellant’
elatm muct he dismissed.

Although the respondents have deleated the appellants” claim on other
grouads. thev have not abandoned the defence of nrecription they raized at the
beginning of the suit. Fence, this Court must give its roling on that question
as well,

The appellants contend that the law of preseription does not apply to the
land in dispute and that they are not barred by it.

The present suit was instituted on August 27, 1957, However, they had also
instituted one in 1944 wheretn they claimed sole ownership of the land. hot
they dit not porsuze it any further when the Court dismissed their claim in
1045. Thus there i= a gap of 12 vears between the two actions. Nmw. Article 27
of the 1948 Proclamation provides that “the interruption of prescription is con-
sidered a:= nmot having taken place if dwe to not having diligently pursued his
rlaim in the counrt the case remained dormant for a period of three vears™
Henee, the time exceed: the 15 vear pre criptinn period. siner it 73 reckoned
From 1940 which i- the year the respondeats took possession of the land.

It is conceded that in zome places the law of prescription is inapplicable
e disputes involving family properrv. In conmeciieg with thet. Jet s stady
Article 1168 of the Civil Code, It pravides that “the poszeszor wha has paid for
15 conzeemtive year: the taxes relating te the ownership of an immovable shall
hecome the owner of each imwovahle:

“*Provided that no land which i: {uintly swned by members of one Famils
in ascordance with cu-tlom may be acquired by wsuraption and anv member
af such family may st any time claim such land.”

The provision in the second paragraph is pertinent to thia case. This pro-
vision was promulgated so as not to disrupt some Iong standing custom: in some
partz of the country. But the 15 year preseription period i« inapplicable only
if the following condition: are present:

1% The can:ic of the sujt mu:zt be land and no other immovahle:

2+  The law of prescription must be unknown in the zrea:

2) The land must be in the posscssion of members of one family;
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4) The plaintiff must, by reference 10 the family tree, prove that he and
the defendant: are the descendants of a common ancestor whe owned
the land at the oatset.

The first and second conditions are easily satisfied; the dispute revolves
aromnd the third eondition. The phrase *... land which is jeimtly owned hy
members of one family ... " restricts the scope of the provision te land which
is in the possession of some member of the family and excludes all persons not
related to that family.

Now, the appellants did not sue for a share of Woz. Teekawie’s land, but
on the conmirary, cigim that the land in the possession of the respondents used
to belong to Woz. Medhin, and that they as her saccessors have exclusive title
to §t. It is clear from the phrase “land which is jointly owned by members of
one family...” in Article 116611}, second paragraph, that a claim is not
barred by preseription only on the condition that it was inberited from some
common ancestor and has been owned jointly or individually by members of
the same fzmily. In such a case, Ariicle 116811) provides that the law of pre-
seription does not har a member of the family who bas beca zhsent for a long
time from claiming his share of the land from his relatives, provided that he i-
entitied to a aliare and that the Jlaw of preseription is unkmown in matters per-
taining to land in that particular part of the country.

As pointed cut earlier, the present appellants claim that the land formerly
belonged to Woz. Medhin, while the respondents’ positisn is that it belongzed
to Woz. Teekawie, Henve, the dispute iovolves two families and aot members
of one family. Article 116811) providcs that, even in an arca where the
law of prescription is not used, a claim is not barred by preseription only when
the elaim is made by & member of the family who has becn absent and has
come home. Thie exception does not cover those cases that involve members
of different Iamilies.

The failare to bar by prescription suits that are brought against a family
or individual whose ownership of certain properiy has gone nncontested for a
long time wounld beeed nothing bt annecessary litigation and cobetruet peasants
from attending to their farming. It i axiomatic that a court caonot possibly
arrive at a fair decision by relying on witnesses who testify that they have heard
people say that a certain piece of Jand used to belong to & certain person cen-
turies ago. In fact, the law of prescription was enscted to meet exactly that
problem.

Thus, the law of preseription would have been aufficient to defeat the ap-,
pellants’ clazm, but the respondents went further and traced the title to the
land and explained under what circumstances they came to own it.

At the start of the case, some of the respondents argued that they ahoxld
not have been made parties to the suit because their land falls under the *Jiraff
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Gotit” category. They should not have been joiued as defendants, but as the
appellants’ claim has been dismizeed, there is no need to po into the merits of
their allegation.

¥or the above reasons, the Sopreme Imperial Court affirms the High Court
decizion apd imposes E$20 more on the appellants in comrt costz and
damages.

Delivered in the presence of hoth parties on May 5, 1965.



ML+ 30 1§10 LR (L
AMS@ : SATL BN 1 0L [ ATEC Phdat: oo T3P 4 e it D 2

@ ALK G BNF : 70 FLAREH TG % I 0

O P 1 AR AN - ANF 1 T s AT S - DATT NoT ] »

AL FALFY » PFIE 0 g s DERC - B ¢TI AR 1 AR - FIRE 0 T 1
NreRT 0 BYRE 1 FIAE r W5 1 pRGR » -

NATE 1 04T 1 1 LandoeFde 1 £398 0 Fan45F 1 salihd c hi v P dond g
L R R T s T RN I e P L Tl I T IR M & Lol W AR ot ol OO T L A

LTCEHhATF 1 D= FFE s VAR  ORLT  RIKEMmEee (Lh o Wt Tar 508 e b o
FOMUDY | B 1 et dmd L fRL0 1 B0 e

@45 1 - PhehF e |08 LT+ £O08 1 PIAAM ) Nide B PTRA -

&) AL 1 1% ¢ ITLnE T 1 AR PPTR  FART L AT 2 2R T 1 WTARmd
oo ¢ fonib s, 1 PP 75 1 ool §FRm@e r §HL 0 RFLE 1 FANR DAL 1 AePLPy
NANEE 1 FORBLPT o i 1 ANFET y PP18 : AR FARATT « Aovoo il 1 28y 1
M- 3 s P oo L0 e H=2 r (1Y 2 L ALF ) @ AL JemSp o O 0 £
e AT mEF  EPH A FDF o (IE e REFIT .

Bl 398 A% FARETY 1 WaFthoo Tl Fl 1 WPE  AETCF  Rhhey 1 el
AT E ¢ PYLeflhT 3 B0 v ok 2 €308y 4% AR RANT ) TTPTET A 350
& v FLLNEC » eueepll 1 AR -

0 : 551 PFs THPTE : 59 # BT § - §hd : TR A 0
AR ofyF 1 BRTC : AL (ABLC At o031 1 OAR : KT
Judy o

Caviih: O TP 2 114 ¢ & 5 Mh&EHT « ®C8 ¢ L3 ¢ OFTeh
lehC : NI : RPC : §EE/FE 1 L90°F : 087 : AhD = WHEHY » PoLa
i APCONTH o

At RMAL: BOLawd ¢ p2F 2 AOTSP° 3 B4 2 D - AT s PeThop
A®-F | (7THNG @ fooplird e
5/ haT 1 QN4 ¢ PN GPT : NavpPog i QeeamiLEe « DFPF
Feoe 1 DATLTDE ¢ AT 1 WN(WTHA) OO aoh S 0 PN4 1 AT
IAFIANT « ¥ : PATEC 5 Ndah s oONGPT ¢ 0928 1 PPRLOT 1 £F
45t PART 1 MANLF = 50 =2 ( AN T §)

— N7 —



EF  ChAT « CPmPRD 1 9L 1 PARTS : AT 1 15 : $TIE 1 950
NEF 1 hodehe N0 T5 0 7 5 TARG * % 95 FPPC : RO T KON
(A°LT7 @ 1 SRSLAL 1 BTl ¢ MGt R72EN 1 A0LA 1 0-0vP : {187 ¢
TOUMPA ¢ IMLHG 1 Bkl (L WL00C ¢ LAPA + Q72N
A 1 IRAY o d ke Y 1 BT T 2T TERG 1 G P Q@@= = opde
NAAERE « O-NF : T : (a- s (000 0598 : PART g™
T = Phd 2 P9LPa 1 GOFRT 1 AU : FINOREL 1+ Am-pd @ YC o
EF1 ThAG : 0P 1 wéwlF + 93045 ¢ PhaT ¢ Chaliy: ¢392 - 4
H o e A 1 ot = wf- ¢ FhATE : P mer ¢ 4P ehATE
PO 19NAT : WTEF O 07100 R Foe Ko Pl £ 0 % 2 THFRE ¢ %97
{ehbb - T8 ¢ F : TBERE © % F%) OATPRE : YA 1 21 : M\
€F : ho=PEPA o { A HLOA T/ E)

85 P 0 PAPY ¢ VL 1 LBCT  POLLAL : e7hbAD- 1 (FE
21 BAEh 1 -

(V) PS@7: AT Phdt : @IS 1 (99247 ¢ Ak 1 03
L PAREF FAF R ? F(NTHA) “ 57 PaFA = (1AL 1 PR
TN 57 LAA : BGT 1 |ET : APRRAT ¢ 190T 1 FmanLyh
Feo L Y

(A) ARNH N2AF A0 : PULF s NG ¢ DEACY NeTAY -
P44 2 (LPF - RAOTE © “ CLYEC : ONLT : ooNSPF T NTAT = REPA =
£ 0800 s DA 1 AN NFLAD-  A9™ : AN ¢ Pdmdened o (0T
Fi: 57 LEMN : Aherfihd- : NePmde : w2

(ch) vAE 1 EF92 CARET - WAT 2 AUF 1 HPY : Dy
N 1 AFE : AldaT 1 ooh SPTG ) AP DG 1 § 9 F 1 Sl w

E¥! B RYHU 1 hHY ¢ JAR : fhmPheF  FarAdL : gi P
TILAL 1 Qumdpeor- @ FnPTLDF JHA 1+ AATLLRCS ¢ (3L hel
ORFPE : FEAR: ATV FLAF 1 3o e A% 1 () (0 ) £3019%F ¢ ovww
&4 MRATE 2 AR« NRET 1 RRA 1 071840 : DL s PAFT : 9798« o
50 BLria w

%5 SMNomAN AHL VAAPY | PIIE @80 1 0BT 1 NI R
P 1 oom} : AR ¢ NTRALIP0 : Fhal : P4HF : MAPS 1

() MR TiE 3 (et 2 €328 AR Phail
BILAE # RTNCTE 1 w0l + 114 1 AEF + @&THT 1 03987 : 44

— 308 —



P PHO-CAFDG 1 NFAUT™ 1 NAYCA 1 07 02783 NS POty
e t RIAG P 1 KFRA98.G 1 AR ¢ P934 ¢ FANE 1 NISANFD o

{4} At : P12 | PARITEVE 1 NBRAG-Me t WISLLT #

{ &) hilV 1 NAL : PoLOAMAv™ : ARTFH 1 1792 ¢ 11 : NNFER e
ERAS: N3 RyP& (FH{0) AT - nxdyes (g) (v) e4+monikdy -
AT : oo BT - AR : R3SEmMOE : XIRBPIATS 1

{ 20 ) ANATF * hoF : APLAPFE- 1 Bl s AL« N2t 1A
A5 s hmil® 1 A4 1 20 1 A r8h&Ed : WIS HHIAY : 19THlG = hovih
FAp o

hiLy 1 1A% 1 Ad-eoptida- : il 29207 1 N8 (eNC 1 +hAatk ) ¢Pae:
AANE : C%La-F : PNl : a0 2@TLP : RFCOPA =

haf Chebd r @ = Y 1 5 2 R4 PRl TP ATCFF@- « AR
PRANCQT s 3P % : ““ LAY P9LNA@T : PROCT @Y 1 LRA s RY 1
ABF : QPT7 5 AP 1 BAPEATS (L : Yo o

AT 2 AFTNLD- @ S8 : LA Y : 2505 1 (1AL : eFaoph--
@3 1 AT 1 CAPLIEAD : 0P PAPY 11D ¢ Noee2@9 - /T (1
AT 1 R Ciidy 2

B hatk s ANfdd A« ol UG : (LPHNTAY : NATIE
Mol 1 ORRGE  (lofar s (1798 f mT RTC FRIDATAL ¢ h i ope
&8 I (e - AL ST 5 oonooC s hb e 1 ATE U 01
ATF 1 BPC FE : ALRRT™ L RTLATE | A TPRFE i o092 R
& : FE AT GE TR VIR ARTERE : i) : POmeTE : h?
ov i s RECD 1 1o 1 QACKTEE & Hhmedd : A0 PhdT « oo LG T
DCT s L N7LA t oo P : Pe Y T ARRL - oTNEE : AL : ¥ =

g%/ hatk « 17 ATYEC 1 Thd Mo TP AAD- : Ne@(PF” : K18 :
CoP : NGt AT (A9PNE : (VS : @B 1 R 1 A 2 ORI EATEY
FhATT 1 W2E : oomeoLg 1 AN FhAOTE ¢ RGO RAYO-FEP® o

BE/ NATE : i) : 1 ANFFD-: AL : A+hNim-: & (LT @ s
EPC: WIET : ot CRFT 1 ARG s AFPTT 38T 0308« PA
W QAN : 5% - oA 1 vk : QRATEP ¢ €198 *2IhEG :
TFUL 1 T GOl ({0} - PAFaoINT O eu P Y s (1€NEF 2 G
iR % . (Rf=T1 i P67 (AR « A1 PA »

— 9 —



85/ AT : ik} 1 AR - ARFIVL A% : MKMW T : DT s
AAFTFe 1 AT 4 0 APH @ 1AL : KA : A w4l 1 SL-PPA o
THLEDP : Phlt : G+ % 9 AT ARCE = (b : Ad20F: Pl s
oo N @t hd: 2P0 BT ¢ A b X NI 05 % IR
9. 2. B ANAS  hiF 2 GavF 2 {00 R 2318 PARRT ¢
AN T2 DA @9 : AL 1 (13708 : ) 1 RPC 2 BETL 1 aPwndi s
hohéFar © -2 1 @ a8 WIRHU9 1t ARDE 1 PNdT | A4 1 Rt
APOE 0308 s PART : (7LAPE  CATAL 1 €318 1 1 RAS
LT L AP QRS s O3918 5 BT 5 0T : PATS 9 BTG 5 BFTE + RS
AVIR ¢ ©F°1L ¢ o1 Pl = GLR = Lk = QDATE : 48 @ OHY ¢ ¥IC
@-4% 1 RELOAPAF 1 Svh s AATOTAD- #

EF! haTE:© it €4NADTF ¢ L2A: 909 : IR POLTA
Y22 MAAEKE : Mt : ONT: ATC: RN 1 €724 AP ha
Fo i hi Bdd: PRI o AAP: 15 (A 7 25 BOSE ¢ P304
AH P38 AT 1 APPAA : (WHRAG: (AN) 1 A 5 om0
(A1} A0LTF = DE7 LT (D)1 AN - £208F : oohg ¢ Ao
PFo (R 3781 ALLT 1 10 7

MG FE I

hte? s eMNcE) : PhE-Far 1« L8« L AFhAT ¢ ATEPRLT
A% 1 vl : £9°A9 @ s DA ¢ Advt @ A1) 1 @orddd : (1504 ¢ 1
£ h s R3PK s mPo s WEANN (LY « §C8 ¢ (L : PHhdda-: £ ¢
BEZ/9% + ©TANH e W) 5 ATSHIAT : o0AN : (T 5 16 2 A 5 UG s
ANIGhL o

NHY : 034+ heFF 1 S0 = L = AT = MiAfE : afnh-aTo-
PAFLMTT - AT : Phib 1 PANT 1 ARLERTO-39° « hoopq - 134 5 £h
AT : TPE NoebllA 1 “ D 7 PPNADY  PLLTE ¢+ LBA ¢ ThATH 4
THP F AT : BT 1 0L AmENE : ARTFAS = LA LT
R 20 “ RO 57 eelanm- : PLLTE ¢ 484 ¢ haTk : AT
o P MLk ABCE : AmdPOr  BANA (LA ACR i h
ATF : 1798 © (-d: NC 1 o851 4919 ¢ AR : CARLIDF * PFPL
A Lmt AR ANRTTF  WIAPYA : (7THH ¢ FCAF : APFhA A

€310 1 P00 0 ML : S8 (L £V 0 189907 : BG 1 flov
Al e (AP0 3 (1A s P38 1 2413 1 AR PATFR T RIS iR 1 1 3

— 210 —



i 1 PPLNENEAD - Rl P C-HMIAD- : PLLT0 : L2A : PAMLArT
oo 1 (T3P COCTCRA ¥

B ICHC 1 Nhorid-dA @ 2hh 1 €292 AFoophba : o-ivk
APT  Oherwdd P PAT A ¢ BThog

WILT D : v ¢ PLE : PICh : @EF™ : O11E : Mo AR AT - Y
19 1 Pl 0 PP 5 T AT -

AT @ 2 0T AT AHLL 1 PAPY s PR RRCT A AT
a1 s 1TLEND : T31L 5 ivel 1 Oovwwrdeh 1 par =

NARLY 1 QooFomlf : tmPho- 1 (FFEL s "ICh : 029 031
20 AR AR PPHING 1 Povdlk s PRP « 7T weedo: REY L
FaA : NFoAh-BE T RANRY 1 B40  GATTRES PO aF : PHLY- ¢ 3BT
A DARAS © (IAPTEI™ « (ICHD < TIH7 « NE3T : aPANFY : APToog T
0L ¢ L QATHE ¢ FhAT-: oohRA: PR PLEA : “Xi? S 7 27
g Faht s QALY 1 PRULYTT 1 ATTORLL : RWIIRAAT = 04K
ey s AP 00TV @9 1« i - oA : PPETTE ooy 2], 5T
ANEFY 1 avam i 1y o

AL FA 029 ICAD 1 TIHY I NFIA® T RTE ¢ 108 fh
T @8 : AR L FRANTD ¢« PAOTR 1 QAL 1 NP 1 FarBA 1 Lk
PART : Al T 1 28.PF 1 RIRLmMP T : AcohAhd : TPT7AL : ovd)
A<Y : (lh ool POLAMD: CHP 1 £398 1+ AR« QALY : A
P BT - FORALPE s poiv » ADRPET 1 P18 1 AR PARFTY
Aaram-] v A0 t A 1 @A 0 (LD AR 1T L
AF 1 3D~ o

Fo%9° 1 AL 1 HomGF 1 (I378 1 2200 1 (LmPPP I ¢ PPLY
A.2oF : MALTrE? : AhoH<10 : Nov'TE : CTALTFT : $ETL : 0w
¥ : hAm : OHFPC ¢ P4 0918 : TPANT ¢ 705 : AA-F 1 Aum
Foo-1f : REFAT 1 Ald= + AePhZNi 1 4o ) RLAP AT v

DAILY @ Rowd 0 SCE o (L 1 (1990029740 3 £398 1 A% ARG
NERG : ARTPES 1+ DAY 1 £0F : 1 1 0LTCF  AdAF : MET -
CHOF 1 AG 1 §0Re L1 ¢ €T : 093N NePBFAS G4 : BikAh
TheNEPT : o : ATOREE | (IATEAF 1 AT 1 240 : AAFE
POLwZ(1F ¢« L3 1 Ioohid-a 1 ho-dvh @ MhENEPT 1 #5020 7 g 1 21
TF POLhENGT R 52 LRA: PIIR AR PANT: N385 1

— 21 —



PAISNTE ¢ “LXNEC Y LOFHIND s *1F 3 aof T 1 A"10F 1 3o
ZIC £ NPLENT 1 Nem il 1 @0rr « NP2 1 AMLEPT | N1LTemA
NPYD- ¢ BT 2 AR 5 hob s RATD  GAE » a0IPF 1 OYHHE 2 AR hd
PA

PATEC 1 ENAT 1 ooNLT : [e17F - TF 1 80T : €500 1 AR £ 1
S ARE 1 Y0 1 e s COAANTF : aoAT : QAT : o PYT : ATTM@P 1 R
0N @ At 1 40 BAAPER s 0T o 004929 ¢ (LR + KaTThow)
T3 GAPLAD 1 Bt P 1 REITMAA P P15 (AR ¢ W TF
A 1 TTem i  FALPAATT 1 FNILTY s hivTLATe-d w

NAHY 1+ 5 L < § 7 Prha@- « L84 1 P35 : PPANT: IFT : 09
meTAT  hi AF VI ol 1 LnOFAT « Alde  PATEC 1 fhdat
vl T3P ¥4 A T DA 1 005 AL QheT s SO 1 L ¢
P BN A5 ) NG« @ 1 (177820 1« €420 ¢ DAY + P
ARCTYPA ®

AT@RE P ¢ MATTO : E17 5L : Pwl: Comid) s AP
02F 1 71 : A5 s 07 s P11 AL 1 RGE s (L 130 B ¢
+F 1 TRPEE 2 PO ¢ (ITd ¢ LH  AFCE ¢ ibk - TEE 1 (Ihme :
Al 1 [LPA © MLEGFR ¢ RTRINRE = 2oLAE 1O : DATLIR 5 97
QR 1 GBEC T T RVE DT EE - TICN - LS « P18 s 81 AR
FART : UG : Pori-h : PP 1 AARANI : lAPA @

ARANF ¢ SFTEAN 1 €30 1 2% BRECY 1 PPLoopAhhS » BESIS-
A 5 (LA PmENTm 1 CFR 1 7 KIPRTP s jRaE v 5EaF ¢ (8) (v)
AT pkae: () (@) AT () (v) SFa-»

AYHY ¢ €ih D : AFERTP « (1FE 1 P O340 SFD 1% &P
HRGE 1 0, 1 SO 1 £ BRAC  lw

MO 25 et ARCT 1 0195 : K12 (@ 1 AL 52
Ll : BRIk ¢ LWLt 0T ) DA 1 BT : PIPY 2 SALYT 1 17LAD 1 13
*X 1 (BTG 1 §AMET : om0l 0 W4 1 RIS N0 ) APPCANT s
B¥ap e®

“ WPL: AFAL 11810 CORRLG 1 276 1 10 PULENTar s G .

B{V) A3 @A QPR PIIE 1 T 1 DLl 1 P
@LY” 1 17 f@alm- 1 $ 1 ATTOREG 1 A0A ' D°TSTE97 5 ADAT 1 P9 Lo
S s FERRG 1 LT it T8 Y

—22 -




“ PG 1 FYAB 1t PTENN ) -0 1 24 1 PULEANTAD 1 DT w
3 (0) N*7L10 : OTORLLD ) hrtd » WIRNGA : PRCIA =

B {0} NGTchs Al-h €3 Mm% 1 A0 RGS T hdy 1 @ 1 ANTIRCH - SAL
Yo IoLA® : K338 : NETC « BRSPS NFHHD-: sowm s DT LA 1
N+oRLLD : Wvtd- T PhAT 7918 if™t ATPPRTs (it OFre3
FICS 1 O 1 NPT ATIREA 1 AFIN oL 1 NPLIAK: PHAT A 0

CaPAN 1 B0 : PIL ¢ AT ¢ B0 A8y < NLFNTE 1 NALFEC
Chdt s oS TR L 1 AR ¢ P10, : POATFY - 118 200 LR'TA
A& ho hRY : NAR 1 (9P : AR Lo PP7HINAT : P38 hh WS
$5F 1 floopd : ANk ) ol s RISLLEAT: ALAT*T : ANk - 0L ¢
THLE ¢ ABCTe: CAPLND=: P : 1N 774 § P 040A@F 1 PLLYE
LEN ALF 1 3 B0 1 RN T 5 BAD- : PLLVE 1 LRAT : PG
A 1 CATEC « PR ¢ 001G 1 TS : 97397 1 X5 1 AR AP 1 a0)
qpip: gopoZ 0 (IR 1 P35 AL PPANT « a0PRT 1 ATTA@P 1 O Fhav
HOP : RER L1 115 1 22201 AL 1 PANF t RO 1997 mdge :
0 mP ey s RNILPALR 1 L8 1 (Lol 1 (LmBm 1 “hi? 5> LEAT:
hdF : o5 1 AL i PhPammT ¢ AT : DWVFIANT 1 #3811 3P
PO mh CPF s PoUA 1 PN ORRLATT 1 (1 INeo 1 AT 1 fovLon(l:
WIR 1 NHo- : A0 87 (RTA®- 1 LRA t AFOFNYmAD- 1 P
P ANE » RECTe 1 mPTNA « PPTPD-P t O RTIRCE ¢ [LF AR :
(1 1 PAELF D : CAYEC  POLA 8N T T3 F AR : AR 19998
aop PO 1 REF 1 L8R A ¢ NYHY 1 FooAf 1 (Pae 1 02 P s ORI
AR 1 PARETE : hav MY £ 2C 2 FPRHD- 1 hATLT T : avaoARY 1 jape v

DARD t PATEE : CO4LT 1 oG 1 B3P Althe-% : £20 1 9318
P21 AR 1 PATF ARG ¢ FmP (Y P PadaF RO <57
EAOAMT : TmA + L8N ¢ HA 2 L2107 1 QR 1 AP+ RHGTO-: GAL : K-t
LEA 1 AL : F1 1 AN HEoe2% 1 PANT 1 R8T 1 NARN 1 At 1
@ 1 AN : PhLF e h G  APUCT s L 1 0900 s A KR 1 N4LLA
aohhid : LA 1 ool S L 0 hdd 0 OF1R2%  omdd P s REFR: )
Aot 1 RN - @29 - Aiowhde 1 P38 5 2% ORRLDT : AT F e
LT 1 PP - BT ALET  (AHY 3 LEA 1 RISEMEFN 1
EAEAY t ANt CRAPLNNE : HD A7 1 AR 1 hoow it 1 1PF « hdF
AT a PATEC 1 PNdT 1 ooh 6 s T30 1 94 1 405 1 BT £ % P91, 9
PALPY : P390 @280 1 220 1 Amopried: ¢ WEEP® 1 ROEE 1 AN

— 213 —



T = RAHY @ LRETFA 1 (LA v CmPNTE- 1 NHY v AL (1PE ¢ X
L0 1 POTFC 1+ €07 + NTFET 1 12907 = QR 1 A% §FLMHF 1 K
ARG v LR 1 AUPE 1 RETFAT 0 IHU ¢ o-ie 2 POHDET 1 €3 aw 1 9}
P mPAL  F08 (L faoph 1 (BPm- 1 B0 YA PP
ar'} 1 hifly 1 @BP 2 RECTA

AAHY : Y ¢ QA2 QG40 : (IFRL : PHYEF 1 pfp ) CheEPT
SR 1 L OGFA  AF 2 ool - P BFRE : fIime- : €08
NHRE : Nbmb T : €097 : KIPRT : 20 1 AL 1 PAADG ) NRALE 1
PAELYL  IPT 1 ANTTRD : TEYPA 2 B0 1 G2 : hef 1 RGO 1 35T 1
LN €395, ¢ AR 1 PANTS : PRTEC F e aoh s s 30
LoLMEINA : €¥5. : AR : AR W14 8. 1 90« PoRomdlihy
OANWPEDG 1+ W budFiD i €1 2-daP ¢ DAY | TPYI : ALOOT 1 P78
A 1 BT« RTATD: : AR s PIPT - oPAR t PAF® : AREF 1 A
PR 1205 0 Of s Wb RHG@ - FAE 1 P35 : AR ARTTY 1 15105
NA38-N1E  7250EC  hHY : $29 : Moo~ L3 : PG : {loofe 2
MOP : o s A w0 : AmPPNR o STAA 1 AT 1 oo1-EF : (IHY
S8 1 AR A 2 AN 1 (ar 1 2N 1« 0875 : 197240 : hd 1 -
AANT 1 DA 5 L6 1 PmillP 1 RNA » CAT AIC ¢ K738 1 oo : o) 1 17
ENGAD 1 LCESA # 5% 1% 1 QRANTF s aowdd 1 aoAfy : P : ALY
0% 0L : PHLAD » Phsdy 1 €02 1 LAk 1 BCE L OLHIT (LY o
DR 1 RCE 1 0PN 1 WIS RO-PO- 1 KT 1 AT 1 KIS PNLRT
PHU 1 oo 1 PE 1 EAAAFAT -

BU 1 GCE B QRS 1 oA 1 (0TI A e 1Y
T T YR T PAL ) GCE T L 1095 1 AT 1 AT 1 P
THE%R ' % 9 TOmw

ARG T NAEEC  OFARRT r PRER 1 ANFLP n

NG SR LTI £ %0 TEPIE 1 3. T SN 1 1R
1392 1 S : AL« PRLI0F : NFINFOEPI™ : ord\N : DR TEREH
RAOVET® 1 POADF 1 P38 1 2AmdF 1 AR ART 1 NIS.PY : @fL
A9 ¢ VST « G N« P31 PANTF 1 KISEmPP : AP0
MO L RLE = (lovFDd™ 1 @420 : B 1 50- 7 L0 1 QRF™ : FI9L
Lt AR PART: RECT  hmboollt : R’ 8 QNADE
ymA 1 (BTHD) 1 LBA £ AT © NHG- 1 LEA 5 AL 1 PHO-L : PARES -



RLEN « DA 1 NPT : AQ 1 FALT 1 0ONG 1 MPUCE (L1 POLAY
PO XTI NLEN : ovhhiA 1 R oG 1 BATA

aop N 1 L@ 1 TR0 ¢ LRt PA : PDdT : 00N Paofip s
FE 1 il 1 (T 1 hTLmPNTD- | 1318 « FAREE | 1381
“ Joft P F€S 7 POUAA : nd = LEAS : NNLAT : oo Dhvr : T
aom s A PAT A v AN NELD ¢ TP oAk ¢ T3R8 PP
AT 0 ooFA = TR = £A ¢ FomAARYT : DAD : TIS 1 PA : "FANTFT ¢ (low
£mi ¢ fteoph : o : AL : WGRE - B8 171820 P 2 FAPY
eI 1 DB RATEN + A s AMSET 0 €08 r (L QP20
R AhaTl : ONACE + AThCTE 1 wZATE + 114 1 £5F ' 0&TES
7183 « 4 OFLONDCAT o 1 K380 - hAYGH : 20 ¢ 124~ Ph
4L : PO ¢ Db 1 (VFTR ¢ vt s WEPR  BEGR(E) (V) RS (A ) omw

o

2 AR o : (1F905. 1 AR hoomey™ - R38.0718. : mPp o

£910°% 1 QL 1 2N : AT D~ : 0¥ G 9F : (1§ 1 Pi : hoo PSR D9 !
AR 1 AYTE ¢ W04 = PANTOS « AHCF : AY2I0 ¢ OF 0 = S09° 1 14"
OF 1 AL 1 MAMEFT - 1 L8 1 T - mPAADT 1 IRFRIL : ATF : AL
AL 1 CRRLTD « FFT s R0 : RELAT® t *IAT 1 y0+ 5 L0936 ¢ (lm
FAA : RhiOE P00 1 RN oo% 1 U] CEAITY ¢ QR TPING ¢ NAFORL
@0p 1 O ol 1 AT  PavAN 1 AR 2 TENFE 5 75 ¢ RivEorply™ »
A/ NeoAd 1 henm : €598 PARD : POAT ¢ AL : (L : CFIL
FANT : PCK : oohhA : TorAALT T P 2 Af b G- Tl
38 Rl S QFNAMT | LEAT PRLT RS TN 19T A
ANt RETAP : $oLA : PG : PATA 0

Pooph : GRa: WP ORTERL | (LT 1 LH : R3F 1 (314an
A1t BT 1 (L84 - @IFENTF : WPE 1 09wl v P30yl ¢ Ao
Py AHY @ RCE (A T0LE - PCNAZA = (IHYS : &RFET « 03
£ 2 PRY80%F4 24P L DAoL | €M@ 1 £ 1 KR
AN 300 s A T RTR  aoAh f HeRed 2 BT8R hetdadl
APILD 1 R ETFHTE u

hHD9® : AL : 0@~ : 7T s NATEEP : i : Q8L 3T (1715
Fog® : WrELAT 1 RO ALPPCAL 1 ASTATT : BAN I ATR M "THT 039
SRy Y P AP0 = 7 1 (P - 97397 : WD, : Qoo Ay 1 (sl ¢ 1]
TEPTramp Ll (b 1 NRTETE X B0 AF 2 A%REh LT
39 (M h K8 @NT : Chovlq) : P : QAR T

— 215 —



ML L4 : 114 APt heo 0 s NLF « S b » hovw s LF
SFaviNY 1 €301« 0% s AR AN YHPNTA ¢ @B o
Abtaild 9™ 1 JAIPRY 1 I 5 PN PHY PR BATL 1 A
Wr 1 @8 o FLE - 71CH s hew o hheF 1 840 GRAPRL 1020
OF 1 1t OAMA Y0 BNE: QR BT FOR WIR BN A
N s ARG £ BFE5 ¢ TASTSNTE 1 TL0EC : ANTTAOT NI 1 TN
APCOMA = 790 : 7+ RATPEE y B0 L OA 1 792 : ADFT » hooy
DS P38 - PARRT : Poo{lF  pld : et Whhas : 220 23
9% 1 *PENEG : WCTENA 1 ARhee? 1 POLOPRATF D PATHET 1 73
8%k t hIP M ¢ ANSFFD - REFAP o BU 1 Phor : RICHEC
(3998 + m? « £ REGT (B) WIRFmAldm- 1 £A 1 hl oLl s
Pl @ERCY : AT P4 N Ak 8 RPC SRR .
FO0 WPt A3 1 WIRTLEAN 1 i 13E T 2% ik
YR ¢ RRLLT O Polwime s PG % e T
PS¢ : 0= 30 N ATER 1 AT 1 297 5 001210 : PR
PP I LB TT: BHEHS AR NYHOP® s R385t RISt
BEE cPIPHD : 9198 3 (L (1MLl 1 24 1 T (|77 EOTD- 1
02 1 ATTANE ¢ LOA ¢ NITTF@P* : RhAT 1+ PoLwiif : P00 1 224
P 2 ML : RAGOPSTFDF - BIARAR A AT 1 ®C% 1 (L : P71
moem= : PAE 1 moph 1 P 1 DAL« KIRFavphdee 1+ Rhed o
B2l S ROP? €SP FOA@ s LEAST 1 KIS T A 1 (M4 oS-
M-y 4Py o AFERIPae 1 €318 PADT 0 AmPe® 1 Wikeo
FPE oot ¢ SAPY: AL RN S P (BQAD- : LRAT ALY
@ q 1 NALAT 1 A% HOFE + RANA: P38 AR lavmdsor | £
7% : N : PP Mm@ 1 4.9 : @LF : PN IFAm- : 3918 ComA ) : AdLm- 1
Yo (197 AL PTLE-Y 3 WL 191A0G : L LAY 1 P98
POl TR APEAT Y IPT  BPITA A

PR ¢ AR TANHT 1 A@an 0l 1 Jh : PA T NFEPY : Phik 1 { oo
w il s FRATE : Nemooyeql = £24 1 PIPFFET 1 ChATT : PARF 1 (0
PF : BF 1 (1395 £ 228 AL BPTHEFPA 1 07 A1 LAPTA 2 N3EY 1
G T 1 NIt L ¢ 1T W P1 280 ¢ ol N3AEmNP : (177
AT ), 2 PAIPT £ PFUE R 2 AR (1FTAY r RN 2
WIRPFCA s BETEPA a UL 1 PAPY 1 308 1 M0t Dfogs ¢ fITH
GRYF 1 aPEET t 18 : ANTOF : BFAA 2 DAL : K75 KR L A
TDEEE ¢ PP 1 OF1E 1 (L PP  POR 1 NP0 1 @8 PR

— 216 —



N 1 Ahoehide @ wOF  ALD Y Qeomde® o San s 2T (1318 1 20
S0P 3 (R3E 1 LYY PAN  FCT 1 B9 1 9= NF 8220 A
PV 1 PEPOT : TIT O (M- 2 A @ 1 1 BREE AT 17T RAA
L3 1 B3 PRA : A@e s 0 1 N171NB0A « WIBEE TS : MLy : AR
FF : WFREMPT: AeoNARA : ool 1 APFA o PN, 2 PAFY 1 €180
) EREETY 1 avp it REe 1 0 T ATIF AL - PR@- : avy T oy,
Py« FhATE : 177810 : ARYT : (17T - O : @ (PL : ool 1
&l EWLF@T  Th@T : A e 2 WA P : AQemhde 1 A
NPPCA 1 PP ERA « QFTAF = T 0 ™ 2 POLAMD- : PETody t Pfan
Wb : BATE & LU 2 7308 ¢ 22400 : AN : [958 : BT S MNE
53 1 (194 BRI 2 hellE : TR aom'} 2 91390 1 im- ¢ R
ALl ¢ v PnlFactd o LA : i = hemsPACC « ATREF
PA@mYy ¢ thl : 1 D RTEER  hEE  RPT e : 0 LerfAme
hifia « aoopg 1 QAL Do : fo- e

el 00N ¢ AeBLE: TH0FP 2 % hlt 7 < S 27 (I-h0AD< s LEAT
LA s 0 f s havil : A3 ¢ 4t &8 1 1A : 9170 AR
AL - How¥ : TP : LU : WIG - P 1 <P 1 {10 : (LmP P s o b
O : AATNES® 3 NFZPOP s aop\ Ny 5 (6B 1 TROTE s DAl HoeF
LA : b b A NooNEP™: BT r %0 THFE : 9 9 (ILH@-: Swd
N4 : NNca : THéPe: L ¢ A APER : 19000 : 2HA) : (RGETE : R
A<y = CRmBH1F  ©F7E AT TANPS : T3 : (1= 2 (10AD-»
Er0L : AN : Lmdd - LT 2 00T : -Fhd o §9L4a) - aPYTF: SR
AdHA : NN OEP : ADoTF 1 MIC 2 BOH17% ¢ R : 240  PhAA : 0T
UG : L POLA 1 TPANEC : RERT : BU 1 TIHIC : lhE : ot
N385 : QA F50FE | “ILNEC @ v HINhA 2 AF159° 1 2242 AR
AT 1 PRte- 1 ¥R RO CST efMA@Y 1 tmA
LB IS 1 LL00 AL PHE-E : AR loohhA-e™ Ph4 A avi)f
AECTRA S RO ¢ 30 5 BN 1 Q¢ 2 RER0A NG : gy ¢ *T3F" ¢
(@ ¢ X738 : PPANT 1 RS A8 imb 1 LEAT 1 N F@F N
Za o AmPTNA : ABTAS a Y10 : FF 1 A3 yma: LA (H
GETT t 32 ool : BFAA = ovPFHATS : POLPA @1 N
AT : CILLNTD : INFL : (BT : {IAA : FOREL : 3L 1 P
POLIAMF = RRNFG 2 oPANC ¢ Y0 8 BN ¢ AR (M 1 AR T KT L
A} = @EAGF : LAY ANLF 1 ARG 1 AILAT = DEFETE : PR
L 1 LT mPLA = ATHUF : 9398 (LEF - P mdanTs : RT

— 217 —



P01 CIRAY® : PP eme + ALH 1 RN SV v 1 Y0
9% ¢ MFLRHY : 9891 1 AIMTL = Ll « faeBarieme @  (117? 4§77
LEA ? TH : LT 1 MIAATT ¢ LATC ¢ ARTAY o PRI PRI 1 iy
HA ¢ ebmPidr 038P T : oo¥ A : WISTE- : WFwT7 : N4 oohg e
FE  DATIEmMPo : v ¢ PPImpor ¢ (LT FC : VF: armek ¢ QP
A% 1 HIC =

LY : ko> : BCHE : £207% = 08 : f4mdovilt : a4 : Ahqhe-
DA FTavsE o LEN : OO ¢ “ RO S FOR- AN 1 AR
hee eI : “RO? “57 2 1FIPTF@e= s RWAT : AR A28 1 980
v { REAPLS ) n B s 02 7% : Pk s A0 572 Chid s oS
hoé. g s 4% 1 P32 3 AN Fergs s FANT | AFCIT: Cavii: (faa
“ %A 5P % 1 41 @RS havil ¢ OpaemT 1 QR KOG ¢
fut : PR« DIAA v AMEPE : 43 “CRNE: NL: “ RO <57
BHITHT : N99AAF : P01 3908 ¢ Pooph: dlae 1 598
ML @B Ot D PPN AGRLD- ¢ BP 5 B oD BB
PRCVFPAT 1 PR PATA # LYY 70€ : Aooanp() : §CE ke
N« PANT 1 (CTT ¢ AN o Em4T  ABFT ) IFCL 1 (bh -
RO : IASTARE- : €398 1 NG - anwsd 2 oA s ALTC: B
TA WIS 1 oaeCoo ; Y- = @ANT  Admi : BTA  KIRIPE
AC@NTF | FCE © Wk & RT3 FPARET s T s AP AR
SHaH3G : RCH4T : DPF : FooAnLshS 1 ARYE  Pddldd-fd -
o3 1 oo Al : AN = CEAN < 0L « P38 PPART : 4T
DL SPANCT 1 BATE : BIFT : PCLA@Y 1 FPE . AGGPAN ;. FICID
PRI 1 BCRT - P - AT 2 ARCT 1 ATTENET i ARA : OUIEYE
GOy 1 @ i) 1 AATFE = $V39° 1 RF0 1 ek s PANET T AT
WP@- 1 (LAPR : RYPAINT @ ¢oPAlk 1 QLT §CR : bkt TH.o- !
gAY - PARET 107 f AT T RECT : ATHIRROT 1 DA 1 NIAMS
T% s omF 1 AR = PANET F IVEEF ¢ NATE : DN PG : ARWYC :
FLOICF * ALt RELLT N em P3N AANT = LY : ChG : aspT s
i 3 0E  CANRT (1AL ¢ ATL : 0O PRLOT o A9 - A
NETF ALt APECR-1 RIS - FUPTO<3 LRA 1 X1V 577 @oPd s REmM
ZMET » PRAU &P SR’ 5 5 7 Py PonAN (B9 RO P €57
hEI? 1 PR 1 NG 20N BTIFPA o (PP s Pao iy NelLade:
3L | PG+ ) 2 RKFLA 1 A 2 b eea) : P : PN
eI RN S HAAR : BO-L 1 £THIFA © B30 : WHY : PFPY s

— 218 —



ARTET 1 A 1 AYHY 1 PTI98 FCARET 1+ TR T PO IP@T 5 G073
POLMICTM 1 LEA “hil’? Y02 BT R0 577 1S P04 T oty
COF + (LELan ¢ (13 ¢ AOA) ®AGTES ¢ TIANGT ¢ NEPEmC ¢ 1378
AT RrC FFAT  (B) 1 (V) 1 oA A, 2 PAIPT 1 OFUR 1 L @R
BCY 1 LATEA ' NI ATSAL o NTHY ¢ 4 ¢ RIEET : B0TRT
afd A0 1 P hT e 1 &0 (L §C8 t ARTFAD»

— 219 —



SUPREME IMPERTAL COURT
Dirv, 7

AZANAW ALEME v. SINGER SEWING MACHINE CO. LTD.
Civil Appeal No. 1240/56

Trademarki — Ezclusive use — Regiaration,
Unfair competition — Trademerky — Arts. 132, 133 and 134 Comm. C.

On appeal from 3 jodgment of the High Court ordering he defendant 10 remove hia
trademark om the gromuod that it is en similar to thet of the plaintiff s To camee comfurion
and thue constinre unfair competition.

Held: Jodgment reversed and suit dismissed.

1. A person oy monopolise a trodemark wnd bave other bosinessmen barred from
ozing it only il ke fs the fLitsi perron to have thet trademark registersd with the anthorities
empowered te register such trademarks; the mere foct that o perton hu: used s tradesoark
tor a long Lime iz no sufficient,

2, In the absence of legislation providing for tredemark registration, registration muost
be made according to current practice with the Mipgistey of Commerre znd Induostry.

Sene 14, 1956 E.C. {June 21, 1964 .C.); Justices: Vice-Afenegus Hagon
Tewclde Medhin. Dr. W. Buhagiar, Ato Mengesha Wolde Amanuel: — The
Supreme Imperial Court, having examined the judgment given by the High
Court in Civil Case No. 260/56 and having examined appellant’s submissions
and docomentary evidence, and al:o having examined respondent’s oppesition
to the appeal and defence, and having carefully studied and examined all the
legal objections and interpretations of the law as given by the litigants, deli-
vers the following judgment.

The statement of clazim submiited to the High Court by the respondent’s
counsel in Civil Case No. 260/56 read: as followa:

1. The petitioper iz the owner of the trademark depicting s capital “3”
with z woman at a machine and the Enaglish wording “Singer Sewing
Machines™, applying to sewing machines, their parts and attachmenis
{Exhihir P/1).

2. The trademark in question, iogether with 15 other irademarks of the
petitioner have been duly recorded at the Consulate General of the
United States of America at Addis Ababa since December 17, 1930;
publication to that effect was made in the newspaper of that time
known ai Courrier d'Ethiopie, dated December 26, 1930, whereby notice
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was also given to the puhlic that legal proceedings would be taken

agai.ist anyone infringing the said trademark in Ethiopia.

3. The respondent, who was a previous employee of the petitioner, publi-
shed & cautionary notice in the Ethiopian Herald on February 20, 1964,
wherehy a trademark similar 10 that of the petitioner was published
which tends to mislead the consuming public inte the belief that the
goods which the respendent intends to mark=t are actually the geode
of the petitioner (Exhibit P/2).

4. In particalar, the following degroes of similarity are immediately
apparent ard constiture a canse of unfair competition:

(a} Both trademarks show a capital “3” with a sewing machine as the
main mark; in particular. the projectiny ends of the letter “5™ are
identical and conspicuous.

{(b) Respondent™s description in writing reads “Sheba Sewing Center”
a5 agaimst petitioner’s description of “Singer Sewing Machines,”
This shows that respondent bas intentippally used the name of
Sheba in order to make use of the capital “5",

{e] Both trademarks are for sewing machizes and spare parts in which
petitioner has been operating for over a century.

5. The above degrees of similarity will, in their comnlative effect, confnse
the public and create unfair competition to the great prejudice of pe
titioner, within the provision: of Articles 132 and 133 (2) (a2} of the
Commercial Code.

6. An similarity is the test of unfair competition and as the respondent is
evidently guilty of sech unfair competition:

(a) A perpetual injanction shozld he granted enjoining and restraining
the defendant, his agents, servants, emplovees, attorneys, successcrs
and assigns and those in active concert or participation with them
from wzing the trademark as published under Exhibit P/2 afore
said (Article 2122 of the Civil Code and Article 13412} (b} of the
Comunercial Code).

{b) The defendant should be ordered to change his trademark.

{c} The above remedies should be without prejudice to the petitioner’s
rights noder Articles 13(11 (a)} and 134(2) (a} of the Com-
mereial GCode,

{d} Respondent should be condemned to pay the costs of the present
action including court and advocate fees,

In reply to the petition, the present appellant, Ato Azanaw Aleme, submit-
ted his opinion =3 follows:

The gist of the petitioner’s claim dated March 9, 1964, is that he shonld be
allowed to monopolise the Enropean letter “57.

1. I, the defendant. have established a trading business enterprise by the
pame of “Sheba Sewing Machine School™ in eecordafte with the pro-
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visions of Articles 22 and 88 of the Commercial Code which gives me
such right, and by virtae of Articles 47 and 48 of the Hevised Comnsti-
tutiom of Ethiopia hy which the Empercr has given ireedom to Ethio.
pians to establish and carry oo trading husinesses.

2. The defendant has never nzed the plaintiffs trade name Singer Sewing
Machine nor infringed his trademark wherein a foreign lady is seen ait-
ting under a sewing machine,

3. Petitioner, apart from saying that it is the owner of 15 trademarks
under paragraphs 1 and 2 of its petition, has clearly admitted by its ap-
plication dated March 9, 1964, the fact that it is not registered with the
Ministry of Comymerce and Industry as required by the Commer-
cial Code.

4. The petitioner has over the past years monopolised the variows busi-
nesses in which he i interested in the Empire and it is indeed his in.
fention to continue to monopolise them, This intention on the part of
the petitioner is clearly manpifested by paragraph 2 of the stslement of
claim submitted to the Cour!, wherein the petitioner claimed that he
has the exclusive right to use 15 trademarks for a period of 34 years
starting from December 26, 1930. This contenticn of the petitioner is
null and void by virtue of Article 117 of the Commercial Code, Neither
the Commereial Code nor the law in forer hefore the Code authorizes
the use of 15 trademarks for a single business. The defendant therefore
prays that the Court decide against the petitioner on this issue in ae-
cordance with Articles 115 and 116 of the Commercial Code.

5. If it is the petitioner’s clear intention to state that no one in the Em-
pire shonld be allowed !o begin his trademark with the capital letter
“8”, what will happen with those trademarks which have been depicted
by the letter “5” previouely, to wit Sinclair — 5", Sheba Book Shop —
“§", Sabean Corporation — “8", and the 5.A.C.A.F.E.T. Company, im-
porters of Fiat oavs — %87, The defendant therefore prays that the hoa-
ourable Court order the petitioner to cite the relevant Civil Code arii-
cles in hin petition and that Order File Mo, 260,56, instituted in the
Court, be closed.

In light of the allegations of both parlies and the evidence broughbt for-
ward on both sides the High Court found for the plaintiff. In its opinion it
dcalt at Iength with the isswe raised by the usze of the letter ¥5", concluded
that the plaintiff was entitled te monopolise it and ordered the defendant,
present appellant, to remove the signe dizplayed on the door, wallks and windeows
of his shop.

The Supreme Imperial Court has careinlly considered the dispute caused
by the letter “S™ which is claimed to be the trademark of both parties. In the
opinion of this Court, the eatire case iz based on two legal provisions:

{a) the law on registered trademarks and sole ownership;

— 222 —
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ib) the Commercial Code provisions intended to prevent unfair comner-
cial competition.

It does not help to approach the dispute in light of the law on registration
of trademarks and sole ownership hecause there is no such law in Ethiopia
And since we must resort to equity to arrive at a solution, we are compelled
to determine who registered this letter “5” 2= a trademark first by consalting
the register kept by the proper authorities. Under the law, vr more appropria-
tely, in equity, a businessman may monopolise a trademark and have other
husinessmen barred from using it only if he was the {irst person to have that
trademark rcgistered with the aunthorilic: empowered to register such trade
raarks. The me-re fact that a person has used a trademark for a long time does
not eatitle bim 1o clajm thar he ia the =nle ewner znd that others are prohi-
bited from using it, unless he was the first percon to have the trademark regis.
tered and reseeved for hiz exclusive wse. In the sheence of any legislation on
trademarks, both equity and the spirit of forcign legizlation on the subjeet,
and the practice abroad. dictate that we study the registers to determine the
vights of bolh parties. Such 2 studs discloses that the appellant, Ate Azanaw
Aleme, was the first person Lo regizter the szid rademark with the Ministry
of Commerce and Induslry pursuant lo the current practice in Ethiopia.

In addition. the stateinent submitied by the advoczie for the Singer Com-
pany iadicates conclusively that it had not registered with the preper authori-
ties the trademark of which it ¢leimns to be the sole owner and on account of
whicl it institnited this suit. Thix Court cannot understand ite reluctance to e~
gister it in accordance with the wsage of the country.

Therefore. the action brought by the advocate for the respondent company
alleging sole ownership and requesting the enforcement of its cxelnsive awn-
ership is null and void wnder the law and in equity.

Moreover, the respondenl company’s advocate, in abswering questions put
to him by thr Snpreme Imperial Court in its eession of May 6, 1964, zaid that
the suit was not hrought on the basis of the trademark, as such, but rather 1o
curb unfair commercial competition. e cited Commercial Code Articles 132,
133:2% fatr and 13471) Tav and ™2 ‘a0 10 suppnrt his case,

These Articles provide as follows:
Article 132, Unfair commercial competition.

A trader may claim damages under Article 2057 of the Civil Code from
any perzon who commits an act of competition which amounts to & fanlt.

Article 133, Cases of unfair competition,
The follewing shall be deemed to be acts of unisir competition: ...

{27 1a1 any acts likely to mislead customers regarding the nndertaking,
products or commereial activities of a competitor.

Avtiele 134, Effect of unfair competition.
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{1} The court rany, in cases of nunfair competition:
{a) order that damages be paid by the unfair competitor; ...
(2) the court may in particular:
{a) order the publication, at the cost of the unfair competitor, of no-
tices designed to remove the effect of the misleading acts or state-

ments of the nnfair competitor, in accordance with Article 2120 of
the Civil Code.

The only evidence the respondent company’s advocate produced to support
his allegation that the appellant had been gnilty of mnfair commercial compe-
tition under the provisions reproduced above, was the aforementioned letter
“57. Although the respondent has not registered the said “57 letter to be a trade-
mark of the Singer Sewing Machine Company in the Empire of Ethiopia,
he was asked by the Court to prove that he was using the said letter “3™ as his
trademark. He produced varions trademarks used hy the Singer Company,
which show that i1 never uzed the letter “5” alone as its rademark, but nsed
it with a woman shown sewing within the framework of the letter and the
wards “Singer Sewing Machines” written along the contoars of the letter.

In light of the fact that the Singer Company never used the letter “5™ alone
as its trademark and that the appellant placed the Queen of Sheba's erown over
the letter, wrote “Sheba Sewing Center” following the outline of the letter and
depicted a sewing machime at the center of the letter, the respondent compa-
ny's claim and its request 2o the Court that the appellant be prohibited from
using the letter “5™ is nothing more than an attempt to harass a competing busi-
nessman under the guize of the Izw.

The advecate for the Singer Company has not adduced any evidence to
prove that the appellant has engaged in unfair commercial competition. Con-
sequently, the elements of the offence, according to the articles he cited, which
are repreduced verbatim nhove, are not satisfied and the Supreme Imperial
Court hereby dismisses the snit,

For the reasons given above, we find the High Courts decision in Civil
Case No. 260/56 in conflict with the law cited and based on no evidence, and it
iz hereby reversed. There is not even a remote similarity, either in appearance
or arrangement, between the trademarks vsed by the two parties; the possibil-
ity of confosing customers does not arise, becanse the two trademarks arve dis-
tinetly different. Therefore, this Conrt rules that the appellant, Ato Azamaw
Aleme, is entitled to mse the trademark he had doly registered with the Min
istry of Commerce and Industry. The respondemt company shall pay the ap-
pellant $ 150 1o cover court costa and the damagea it capsed him by instituting
n suit without good cause.

A copy of this decision should be sent to the High Court to notify it that
its decision kas been reversed and to have it execute the new decision.

Majority decision given on July B, 1964, in the presence of the appellant
and the respondent’s advocate.

— 1 —
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MINORITY OPINION

Dr. W. Buhagier, discenting:- This 12 an appeal against a judgment given by
the High Court on May 16, 1964, by which the appellant was ordered forthwith
to remove from his business premises and to ceasze tu uze In any way whatever
the distinguishing mark, or trademark, of which a sample was published in
the Ethiopian Herald of February 20, 1964. Thie distinguishing mark consists
aof a eapital ¥5” entwined sround a sewing machine with a crown over the *57;
the words “Sheba Sewing Center” are written within the “5%.

The respondent company also deals in sewing machines and one of the
trademarks used in conneetion with the business iz 2 capital ¥53™ with a
Ewropean lady zitting at 2 sewing machine. The respondent eompany consider-
ed that there was similarity hetween the tweo designs sech that it created con-
{nsion and amomnied to unfair compelition to the great prejudicer of the re
spondent company; for thiz Teason the respondent comipany brought aon action
in the High Court against the appellant, praying that the appellant, his zcr-
vants, agents, employees, altorneys, suceessors and assigns. anid those in active
concert and participation with them, be enjoined and restrained from using
the design complained of, and rthis in 1crm: of Artiele [3112) 120 and (b)
of the Commercial Code.

The grounds of appeal of the appellam are lengthy and conlain matters
which are completely irrelevant and undesirable; the Court refers to the cons-
ments meade about the High Court or individual wmembers of that Court. Sub-
stantially, however, the ground: of appeal are that (a) the respondent company
is pot a company registered in Ethiopia while the assoeiation of the appellant
ts; (b} that there i no similarity between the design of the appellant and that
of the respondent company, and (¢} that the respondent company cannot be
entitled to a monopoely in the buziness of sewing machines, and he cannot mo-
nopolize the letter “5™.

As regard: registration, it should be stated that Lthe respondent company
has been regi-tered in Ethiopia under the law in force at the time, that is, the
Federal Crimes Proclamation {Proe. Ivo. 138 of 1938, as amended); evidence
to this effect haz been produced before this Court; foe this reason the respon.
dent company iz not precinded frose bringing an aclion by reason of Arlicle 1
of ARTICLE ¥ of the Decree to Provide for the Registration of Business En-
terprises (Decree Mo, 27 of 1937, as amended and repumbered Proc. e, 153
of 1961). Furthermore, it may be added that that Article preclude: a2 non-re-
gistered company from bringing an action “upon any contract made by it in
Ethiepia;” it does not scem that the Article precludes the bringing of alf ac-
tions. Be that as it may, there is no question in the present caze that the ap-
pellant company has been registered in Ethiopia, elthongh its head office i
in the United States of America.

Before proceeding further it is important to mention that this case is not
based on the infringement of a *registered trademark™; there is no law in
Ethiopia for registration of trademarks, It is true that the appellant has brought
evidence to show that he has registered the said desizn with the Ministry of
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Commerce and Induwstry as a trademark; bet unles: and until legiclation ia
enacted for the registration of trademarke and for the protection of auch regis-
tered trademarke, the actual registrations that are at present accepted by the
Ministry of Commerce and Industry are of no legal effect and comsequence.
The present case is based on “anfsir competition™ 2s explained in Article
133{2} of the Commercial Code: the first paragraph of Article 133 provides
that gny act of competition contrary 1o homest commereial practice shall can-
stitote a fault: paragraph (21 lays down what acts are deemed ta be unfajr
competition, 2nd one of theze acts is an act likely to mislead customers regard-
ing the undertaking. products, or commercial activities of & eompetitor. The
question hefore the Court in the present case iz whether the act of the appel-
lant in using the “5” with the mackine and the crown, when the respondent
company has been using the “S" with the lady at the sewing machine as des
cribed above, amounts to an act of unfair competition in that it is likely to
mislead customers regarding the undertaking, products or commercial activi-
ties of the respondent comipany.

When there exiats legislation for the registration of trademarks, the gist
of an sction for the infricgement of a registered trademark is that the defen-
dant has used. or is using, on hi: goods, or in connection with his business, a
mark which belongs to the plaintiff by virtue of registration. In defaunlt of such
legislation, the law still protects a trader by means of the action for unfair
competition; now unfair competition may be committed in various wavs and
means, and one of ther is by using or imitating 2 mark, design or name which
iz msed by a competitor in the same type of business. The law recognizes the
right in any pexson, who has been using a particular mark, name or design in
connection with his business or goods to prevent others from using such mark,
name or design so as to deceive the public into thinking that the business car.
ried on by auch person or the goods sold by him, are the business and goods
of gther persons. The essence of the action for unfair competition iz that the
defendant has wrongfully rcpresented to the public, expressly or impliedly,
that the business carried on by him or the goods sold by him, are the husiness
or the goods of the plaintiff. The remedy which the law affords is based on
the theory that the plaintiff has acquired in his business a reputation and
goodwill which is his property and which the law protects from appropriation
by snother, and also partly upon the theory of protecting the pablic againat
fraud, in the sense that the public thinks it is doing business with or buying
the goods of one person when it is dealing with another person.

It is not contested that the respondent company has been using the design
“5” with the woman at a sewing machine for many vears, both in this CORTrY
and elsewhere: in fact the respondent company many years ago, on December
26, 1930, published in the newspaper of that time, the Courrier d'Ethiopie, a
copy of the trademark (the letter “5” with the lady as described above) regis-
tered in the Tnited States of America with the usual notice that action wowld
be taken against any person who infringes that mark. The appellant haa for-
med an associstion called The Sheba Sewing Center duly registered at the Mi-
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nistry of Commerce and Industry and in connection with his business he used
as a design the letter “8” with a sewing machine and a crown on top of the
“8”. Now it is true as the appellant submitted that no perzon can monopolice
and use a8 an exclusive design a letter of the alphabet; but a letter of the al-
phabet can be wsed in very different ways; amd it is also to be remembered
that what the law is trying to protect against is the confusion that may arise
between one person and a competitor in the same type of business; the appel-
lant has referred to such businesses as Sheba Book Shop, 8.A.C.A.F.E.T., Measra.
Sinclair, and Sabean Corporation; in such instances the initizl “5™ could not
possibly create confusion and amount to unfair competition becsuze none of
these businesses deal with sewing machines; if they did, the position might
be different.

In the present case there is no guestion that the letter “S™ used by the
appellant as the first letter of the word “SHEBA™ is of exactly the same design
as that of the respondent company; it is the same in all respectz. But the
appellant states that while the “3" of the respondent company has a foreign
lady sitting at a sewing machine, his “5” has only a machine with, on top,
the crown of the Queen of Sheba. But the guestion is: “Is the ‘S* of the appel-
lant likely to mislead customers into thinking that his undertaking is the
undertzking of the respondent company or into thinking that the appellant is
dealing with the goods of the respondent company?” In deciding this qmestion
the test is ot whether confuzion has actually ocenrred hut whether the Court
is of the opinion that there is a probability of confusion erising in the normal
eourse of trade. In comsidering the probability of confusion the Court shonld
not be guided by the fact that it has had the opportunity of seeing the two
designs side by side and the fact that it has had pointed out to it during the
trial the points of resemblance and difference between the two designs. In
considering whether the desigh of the appellant is such ss to cause confusion
or deception, it must be remembered that the two designs are ot seen side by
side by the prospective customer. Although there may not be confusion when
the two designs are seen side by side, the Conrt must take into consideration
that the prospective customer Joes not see the two designs side by side and that
there iz & probability of memory confusien when the two designs are not seen
simuftaneously, There is no question that the main characteristic of the twe
designs in this case iz the letter “5" with particular typographical characteris-
ties {the same in both cases) ; the “5” of the sppellant and the “S" of the res
pondent rompany both have a sewing machine incorporated in the “S” but
that of the respondent company has a lady eitting at the machine; further.
more the “53" of the appellant is surmounted by a crown. Notwithstanding all
these different details, however, the main eharacteristic and the principal fea-
tore in the design which attracts the eye is the “S”, and this with the sewing
n?nchinns {in ome form or an;:the;} is, in my opinion, likely to create confus
tion and amount to an act of unfair competition within i i-
dle 133(2) (a) of the Commercial Code, the mexning of Arti

For these reasons, I would dismiss the a i i
of the High Court ppeal and confimm the judgment
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SUPREME IMPERIAL COURT
Div.14

SOLEL BONEH LTD. v. MENGISTU TAYE
Civil Appeal No. 1147/56

Obligasiony — Exirgcontractmal Bobility — Liahility for the acHons of . ethers —
Distinction Befiveen employee ard independent contractor — Adrts, 2130 and 2134 Cin. C.

On appeal from a judgment of the High Conrt awarding dsmages te respondent in
payment for stome gqastried from respondent’ land by appellant’s sb-comtractor and nsed
by appellent in the consiroction of 2 roed.

Held: Jodgment reversed snd rsspondent’s claim Semiseed.

1. A coatractor is net Hable for the faolt of an independent sob-comtraetor, regardless
of the fact that the contractor makes uwse of materials sapplied by the snbroniractor and
which are the scbjiect of the famly, Art 23134 Civ. C.

2. A person who contracts with another te find materinls and supply them szt his own
cost and open hiz owo responsibility, to obtain the nDecessayy licemses and permits himself,
and to be paid for what he mmpplits, i an ndependent contracter mzd net an employee
withip the meaning of Arts. 2130 and 2134 Civ. C.

Hamle 11, 1956 E.C. {July 18, 1964 G.C.}; Justices: Afemegne Kitaw Yi-
tateku, Blatta Bekele Habte Michael, Ato Taddesse Tekle Giorgie: — Solel
Boneh Ltd. contracted with the Highway Anthority to build a road and then
sub-contracted with Mr. Kslos in connection with building the road. Mr. Kalos,
on the hasis of this contract, quarried stone from the land of a privute indi-
vidual, Balambarass Mengistz Taye, to be used for the road.

The respondent, Balambarass Mengistn Taye, instituted a case in the High

Court against Solel Boneh Lid.. ¢laiming compensation for the valwe of the
stone and land taken from him and for the resulting damages.

The defendan:, Solel Boneh Etd.. contended that it hed contracted to
pay Mr. Kalos for the supply of stones necessary for the construction of the
road and as no relationship, contractzal or otherwise, existed between it and
the plaintiff, it could not be held liable to pay damages claimed by him. De-
fendant then handed over 2o the plaintiff the decument evidenmcing the agree-
ment between it and Mr. Kalos.

The High Conrt did not accept the contemtion of Solel Boneh Ltd,, and
decided agzinst Salel Boneh, ordering it te pay E$3940 to Balsmbarass
Mengistu Tave.

The appeal is against this judgment.
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Soikl Boxen Lo, v, Mencistu Tazte

Fhe argument of Solel Boneh is based not on & guestion of fact, but on a
question of law. It is not denied that Solel Boneh had comtracted with the
Highway Aunthority to build a road, and that it is, therefore, the main con-

tractor.

It has been ascertained by defence witnesses and from the contract that
Mr. Kalos was quarrying and szpplying stone to Solel Boneh.

Apart from receiving stones from Mr. Kales, Solel Boreh did not directly
quarry or take any stones from the respondent’s land. Tt has not been denied
that Solel Boneh built 1the road with the stones it took from My, Kalos accord
ing to its contract. Therefore, the guestion is whether Solel Boneh is responsi-
ble to the respondent. Is Solel Boneh liable to pay the value of the stone that
was taken from the respendent’s land and given to it? The High Court has said
that, since the appeflant made wse of the stone quarried from the land of the
respondent, the appelant must pay.

But it is necessary to recogmize that although Solel Boneh is the main
comiractor and Mr. Kalos is a sab-contracter, Mr. Kalos is an independent per-
son who must fulfill his own legal obligations.

The fourteenth clause of the contract between Solel Boneh and Mr, Kaloa
states: “The sub-contractor shall be responsible for finding the appropriate
quarries and for obtaining and securing the necessary licences and permits
for exploitation of same at his own cost, and without in any way iovolving the
contractaors.™

Clause nine of the contract fixes the price to be paid by Solel Boneh to
Mr. Xalos. Therefore, Mr. Kalos is an independent worker onder Article 2134
of the Civil Cod=, but not an employee governed by Article 2130 of the Civil
Code. Article 2139 would have applied if it were Solel Boneh who was quar-
rying the stone and Mr. Kalos was a hired labourer doing such work for him.

Since Mr. Ealos is an independent contractor who has agreed to find atone
fr:_m: any place upon his own responsibility end to be paid for what he sop-
plies, he iz an independent worker, or contractor, under Artjcle 2134,

Civil Code Article 2134 states: “A person shall not be liable for the faults
or offerces committed by another while carrying ont work which he has ssked
him 1o do, where the author of the offence is not gubject to the former’s authe-
rity and is to be considered as having retained his independence.”

Mr. Kalos was working as a sab-contractor and thus was not directly under
the supervision of Solel Boneh but rather contracted independently under his
awn free-will. Civil Code Article 2134 clearly states that contractors like Salel
Boneh are not resporsible for their sub-contractors when the relationship ia as
it was in this case,

i Solel Boneh does not have any contract with the cwner of the land from
which stone was quarried, Solel Boneh's contract was signed with Mr. Kalos.
Must Solel Boneh pay twice for the stones he receives, once to Mr, Kaloe and
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a second time to the land-owner? When the respondent sued for the value of
the stones weed by Solel Boneh in its construction, Solel Boneh ehowed the res-
pondent the contract he had with Mz. Kalos, which stated that it was not res-
ponsible. At this time, therefore, the land-owner must have known exactly the
pereoh whe was gquarrying the stonés from his land, Solel Bopeh. in showing
the contract to the respondent, tried to help the respondent not to make an
ector in filing snit. But the respondent, rather than seing Mr. Kalos, preferred
to zne Solel Boneh

The High Court, noting only that it was Solel Boneh whe used the stones
for constroetion, gave its decision in favour of the respondent.

If a person gives a contract for the construction of a house, can it be sald
that the owner of the stones and sand wsed in building the house may claim
from the owner of the house for the value of such materials?

This is not possible, It is true that, if thert is an amoont which the owner
has not paid to the contractor, the owner of the materizls may claim from the
pesson on whose behalf the work was done to the extent of the amount due by
him to the independent contractor,

Therefore, we do not find the jadgment of the High Court to be in con.
formity with the law. For these reasons, the Supreme Imperial Court has dis
missed the claire of Balambarass Mengista Taye agsinst Solel Boneh Ltd.; re-
versing the judgment of the High Court, the Supreme Imperial Counrt holds
that Solel Boneh is not lable to pay Balambarass Mengistu Taye.
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SUPREME IMPERIAL COURT
Div.1 A

ESTATE OF BEYENETCH ABA NEBRO
Civil Appeal No. 227/56

Succestions — Form of Will — Customary Low — Capocity of Testator — Interest of
Witnerses — Dicherison — Arts. B8O, 881, 884, 037, 938 ond 3355 Cie. C. — Ar. 41
Fetha Negast.

On eppeal from a Judgment of the High Conrt denying = petiticn for the invalidation
of 2 will.

Held: Jodement affirmed.

1. A will mede prior o the coming into foree of the Civil Code is valid according to
cogtomary law if it is read in the present of the testator and witnesses, although no mention
of this farmality i3 mada in the will itself,

2. Arcording to costomary law only the last page of 2 will mnst bear the decessad's
thumb print and the withesses” signatuores.

3. Ars 831 and 334 Cir. €. regmire that & holographic will, hat not a public will, he
signed by the testator on every page.

4. A will canoot he invaliduted bocause the testator was physically weak when the
will was made,

5. A will Jeaving property to A monastary cannot ba eaid to benefit witoesses of the
will somae of whom are attached to tha monzstery.

6. A testator may give preferentinl treatment to one of bhis descendants.
7. In custemary [aw a testator is not required to jostify the disherison of Beirs-atlaw.

Tekemt 12, 1957 E.C. (October 22, 1964 G.C.); Justices: Afenegus Kitaw
Yitatekn, Blatta Bekele Hahte Michael, Ato Taddesse Tekle Giorgis: — The
present appellants were plaintiffs and the respondent was the defendant in the
High Court. The canse of the dispute is the succession to the property of Woz.
Bervenetch Aha Nebro.

The three appellants have asked for the invalidation of her will drawn

on November 19, 1957 on the following grounds:—

1. The zaid will was not signed on every page atd certain words thercin
were erazed or crossed oul;

2. Wozr. Beyenetich was not sane when she had the purported will
drawn op;

3. The said will was not drawn according to her wishes but in the inte-
rest of those who helped draw it;

4. Woz. Beyenetch’s alleged will revokes the “Ilquina®™ willed to Alema.
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yehu — Woz. Aster’s father — and incerporates the land he inherited
from Fitawrari Aba Nebro.

The appellants argue that the land willed t¢ Alemayehn by Fitawrari Aba
Nebro devolves upon his daughter, Woz. Aster. and :hould not be included in
Woz. Beyenetch’s succession. The rest, they contend. shonld be divided
equally among themselves and the respendent.

The respondent, on the other hand, maintains that the will was valid
because (1} Woz. Beyeuetch was sane when the made her will, (2) the will
was signed by the testator and witnesses, (31 there is no gift carmarked for
the witnesses, (4) Woz. Aster is unworthy of sueceeding Woz. Beyenetch be-
cauee her father, Alemavehu, had tried to kill Woz. Beyenetech withk a gum.
Finally she denies that Woz. Beyenetch’s will revoked Fitawrari Aba Ne-
bro' s will.

In light of the three appellants’ request for the invalidation of the will,
we will first consider its validity and then decide whether the snccession of
the deceased is testate or intestate.

Since the will wa: made in 1957, it means that it was made before the
coming into force of the Civil Code. Title XXT and Title XXII of the Civil
Code were enacted to kelp courts decide what law to apply in z specific situa-
ton where there is a confliet between the repesled znd newly enacted law.

Article 3355 provides that, “Wills made prior to the coming into foree of
this Code (September 11, 1960) shall he valid where (a1 they were valid under
legislation repealed by this Code or (b) they comply with the requirements of
this Code.” Thus a will is valid if it meets the requirements of any one of
the two sub-sections of this Avticle

In most respects the provision: of the Civil Code on wills are a carrvover
from customary law.

Acrording to Article 830, there are three types of wills, nemely (a] public
wills, (b)) holographic wills and {c] oral wills, Al of these were known in
the Fetha Negast and customary law. Woz. Beyeneich’s will comes under the
firet category. In connection with that Article 881 rons as fallows:—

(1) A public will shall be written by the testator himself or by any per-
son under the dictation of the testator.

(2] It shall be of no effect unless it is read in the presence of the testator
and of four withesses, and mention of the fulfilment of this formality
apd of its date iz made therein.

{3} It zhall be of no effect unless the testator and the witnesses immedia-
tely sigm the will or affix their thumb wmark thereon.

And Article 41 of the Fetha Negast provides that, “A will may be made
in writing or orally. A written will shall he valid if it is written by a scribe,
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the liquidator or the testator himself in the presence of seven or five witireases
if poasible, otherwise three or two will da.™

But under the Civil Code the will is not valid if it is attested by less than
four witnesses. No less than five witnesses were required by our customary law.
unless the times were such that ene could not gather that many witnesses. Bu-
sicalty Article 881 {2} of the Civil Code is similar to our costomary law, but
there iz ome important difference in that “(the will) shall be of no effect
unless it is read in the presence of the testator and of four witnesses and men-
tion of the fulfilment of this formality and of its date iz made therein.” For-
merly the will would stifl be read in the presence of the testator and the wit-
nesees, but no mention of this formality was made in the will, nor could fatlore
to mention it be a cause of nullity.

Wor. Beyeneteh made her will in the presence of her father confessor and
pix other witnesces and the Isst pape of the will bears her thumb print and the
witnesses’ signatures. Thuns her will is in accordance with both customary law
and the €ivil Code except for the fact that no wention is made that it was
read out in the presence of the testator and the witnesses.

As pointed out by the appellant’s advocate, only the last page of the will
bears the decensed’s thumb print and the witnesses” signatures, bt this can be
no cause for nollity. In the first place that was the sccepted practice in custo-
mary law and secondly — az provided by Article 884 — it is only a hologra-
phic will that must be signed on every page. But Article 881 merely provider
that “the testator and the witnesses (must) lmmediately sign the will or affix
their thumb mark thereon,” and nowhere iz it eaid that the will ix of no effect
unless it ia signed or thomb-printed oo every page.

That along with the fact that, contrary to their allegations, the will con.
tains no erasures, cancellations or words written over others defeate the appel-
laxits’ first gronnd for mppeal.

Let us now proceed to the second ground of appeal. The witnesses who
attested the will teatified that thie deceased, sitting propped wp in bed thomgh
very weak, dictated her will to one Araya Mammo and that she was perfectly
sane. Some of the appeBants’ witmesses ssid that owing to the fact that she
could not take in any food, her voice trailed off once in a while. Bur the will
cannot be invalidated on the stremgth of that alone, hecanse it does not prove
that she wae notorieusly inssne when she dictated her will. They sdded thet
she died of stomach ulcers in the monastery of Debre Libanca.

We concur with the High Conrt opinion and hold that the deceased was
sanie when she dictated her will

The third point raised by the appellants is that the will was drawn in such
a way as to henefit the witnesses. Admittedly some of them were attached to
the monastery of Diebre Libsnos, huot since she donated the land and hounse
st Yeka 1o the monmstery, we fail to see what personal benefit the witnesses
could derive from it.
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For =1l the above reasens we find the three appellants’ request for the

invalidation of the will groundless.

We will now consider Woz. Aster’s request separately. Her position is that
the will is void becamse it includes the land and other property b:er fnthc:}-,
Alemayehu, inherited from Fitawrari Aba Nebro. Moveover she claims she is
entitled to a share of the deceased’s property hecause she was mot explicitly
dizinherited by the deceased.

Though Woz Beyenetch succeeded to the bulk of her i_'ather’a property,
it has been proved that Fitawrari Aba Nebro left some of it to Alemayehu.
The Fitawrari’s will runs as follows: “If your fate is similar to mine, pase
down the ‘[lquina’ to Alemayehu. But if he does not obey you, dizsipates his
inheritagce or does not Jook after the welfare of the family, appoint one of
wour other children.” It gues on to specify what land, animals and honsehold
goods he left his grandson, rone of which form part of the deceased’s succession.

Woz. Beyenetch’s will reads: “Since I inherited all of my father’s property
and he bade me beqgueath it all to one of my children, I hereby begmeath
whatever 1 owp and my ‘Nquina’ to my daughter Askale Meshesha.™

Woz. Aster’s contention is that the “Ilquina™ devolves upon her because
her father, Alemayehu, had been appointed “aleka™ by Fitawrari Aba Nebro.
But Alemayehu could have earned the “Ilquina™ only if several conditions
were felfilled. The first was that Woz. Beyenateh’s fate be similar to her father’s
or, to spell it out, Alemayehu would have to survive her, just as she survived
Fitawrari Abha Nebro. But he died long before she did, hence the “Ilquina®
could not be transmitted to his daughter.

Moreover Fitawrari Aba Nebre bade Woz. Beyenetch bequeath her pro-
perty to one of her other children if she did not find Alemayehu obedient ete.
and she willed it 10 Woz. Askale.

Therefore the will ¢cannot be invalidated on acconnt of the “Ilquina.”

And now for Woz. Aster’s second claim wherein she argmed that ehe is
entitled to a share of the deceased’s property. because she was not disinberited
it 50 many words.

If 5 person dies intestate his childrea are the first to be called to his sue-
cession, but if one of his children iz dezd and is survived by descendants, he
shall be represented by such descendants. Ate Alemayehn was ghot by the Tta-
lians in 1935 and is swrvived by bis daoghter, Woz. Aster. The deceased’s will
meakes no mention of Woz, Aster and that has given risc to the argument that
she musl represent her father in the succession.

Woz. Askale pointed out that she had proved in the High Court that Ale-
mayebn was unworthy of sueeceding his mother and that the Courr had found
the will valid. Documentary evidence in the form of an order issued by Azaj
Workeneh on March 7, 1934, wherein he erdered the arrest of Alemayehu
and one Wolde Tsadik for robbing Woz, Beyenetch was introduced in the High
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Court. Moreover witnesses testified that once Alemayehu tried to kill his
mother with s gun, that they never got along well and that she used to curse
him constantly.

Woz, Aster tried to rebut that with the contents of a petition sabmitted
to His Majesty wherein Woz. Beyenetch begged Him to restore 1o her the land
she had sighed away to the Italians so as to save herself when they threatened
to kill her five months aficr she had mnsuceessfully pleaded with them to spare
Alemayebu in exchange for her land. But this petition written to recover her
1land does not prove that she pardened Alemayehu. becavse she did not ex
presaly aay in her will that she had pardoned him.

The deceased was within her rights when she dizinherited her daughters,
Banchi Aymolu and Assmenech, and her granddaughter, Aster, and bequeathed
all the property she inherited from her father along with what she aequired
herself and the “Ilquina” to her daughter, Askale. A testator may give prefe-
rential treatment to one of his suceessors. In the present case, Woz. Arkale
succeeded to the bulk of Woz. Beveneteh’s property and nothing much was
left to the appellants. Be that as it may, they cannot contest the will on thet
ground,

In fact, what the deceased bequesthed to her two danghters, Bapchi Aymo-
Ju and Asamenech, is roughly eguivalent to what Ate Alemayehu inherited
from Fitawrar. Aba Nebro and was Iater transmitted to his daughter, Aster.
Thus it can be said that the three appellants got an equal share of their grand-
father’s succession.

However, Woz. Aster did not claim a share of the land bequeathed to the
three sisters, Banchi Aymolu, Asamenech and Askale Meshesha; rather she
moved for the invalidation of the will and for a new distribution of the de-
ceased’s property. But there is no Iegal ground that justifies the invalidation
af the will,

The “Tlquina™ did not devolve upon her, because her father proved him.
self unworthy of succeeding his mother. Anyway, neither the Jeceased’s chil
dren nor her grandchildren can challenge her partiality towards Woz. Askale.
The deceased was not required to give reasons to justify the disherison of her
heirs-at-law, as provided by Articles 937 and 938 of the Civil Code, because
only customary law is applicable to this case. In customary law the disherison
holds good unless the deceased pardoned his heir and called him to his succes-
#1011

For the above reasons the appeat is dismisced and the High Court decision
affirmed.
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SUPREME IMPERIAL COURT
Div. T

GIOFRE RENATO v. PAUL RIES & SONS (ETHIOPIA) LTD.
Civil Appesl No. 1114/56

Contractunl obligations — Commercial trovellers — Termingtion of contras — Com-
pensation — Arts. 391}, 42 and A3 Comm. .

On appeal from » judgment of the High Court dismissing appellant's claim for com-
pensation for tferminaton of his contract ae x commercial traveller, under Art. 42 Comm. C,
on the groond thst sppeilant earried on x private bosiness on the mide and therefore lost
hig right ts compensation onder Art. 37(1; Cowmim. C.; sppellant maintained thet respondent
way aware of the private boginess and censented to i,

Held: Jodgment affirrmed and appeal dismissed.

Inlesa otherwise provided in the contract of employment, if cominercial travellera or
represemiatives engage in their own private bosinees om the gide, they lose their right 1o
compensatipn moder Art. 39 (1) Comm. €., regardless of the fact thar the amployers is awzre
of mxch ootside activities.

Tekem: 26, 1957 E.C. {November 5, 1964 G.C.}; Justicea: Vice-Afenegus
Hagos Tewolde Medhin, Kegn Geta Gebre Hanna Kitaw, Ato Mengeshz Wolde
Amanuel: — We have given the following order after examining the record
and argonments submitted by hoth parties.

As indicated by the introductory passage of the appellant’s application,
this is an appeal against the High Court order givem on February 24, 1964 in
Civil Case No. 28/55.

The respondent company does not contest the fact that it had hired the
appellant, Giofre Renato, as a commercial Iraveller. Later on it dismissed him
from his job and the appellant instituted Civil Case No. 28/53 in the High
Court 10 collect compensation for dismiassl ns provided by Article 42 of the
Commereial Code.

The respondent company argoed that the appellant was not entitled to
any compensation becanse, apart from serving i1 as & commercial traveller, he
#lso carried om his own private business on the side. Thus, as provided by Art-
icle 39(1) of the Commercial Code, he lost any compensation due to him
under Articles 42 and 43. The High Court supported the defendant’s argnment
and dismissed the case in its order given on February 24, 1964,

Except for the fact that his pleading is more detailed, the appellant atifl
relies on Article 42 which provides as follows: “Where the trader terminates
the contract withoot good canse, commercial travellers and representatives
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who are bound by a contrast entered inte for an undefined period of time
shall he entitled to fair compensation fixed in accordance with Article 2383 of
the Civil Code.”

In its statement of defence, the respondent company argued that this pro-
vision is epplicable only to those cases where the traveller is a full-time em-
ployee devoting all his time and ekill to the service of the employer, but that
it is not mpplicable to cases similar 1o the present one where a perzon carties
on his own business while serving another as a commercial traveller becanse
in that case Article 39(1} provides that he loses the compenmation he could
claim mnder Artiele 42.

Article 39(1), cited by the respondent company, provides that: “Unaless
otherwize provided in the contract of employment, commercial travellers and
representatives may oot carry on privats business. Where they carry on private
business, they shell lose their compensation as provided in Articles 42 and 43,

Therefore, although both parties presented the two provisions in the light
most favourable to them, these provisions raise no difficulties if they are
viewed objectively,

Article 39(1) sapecifies the conditions of employment and service that
must be met 8o that the commercial travellers and represeotatives mentioned
in Acticle 43 may be entitled to claim ocompensation. It provides thai in the
absence of any agresement to the contrary in the contract of employment, com-
mezcial travellers or representatives may not engage in their own private basi.
pess, and that if they do, they lose the compensation they conld claim under
Articles 42 and 43.

The appellant admits that he carvied on his own private business, hot
argues that he is still entitled to compensation, because, despite the absence of

any agreement in writing, the respondent company was aware of his activities
snd did in fact consent teo it.

Neither the litergl interpretation of the provisien nor the legislative in
tent fs susceptible of any such interpretation. Thus, the High Court’s order is
affirmed and the appeal is dismissed.

The appellant shall pay the respondemt E$50 advocate’s fees and court

costs. Let a copy be sent to the High Court to gotify it thet its order has been
affirmed,
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SUPREME IMPERIAL COURT
Div.IA

JOS. HANSEN & SOEHNE (ETHIOPIA) LTD. v. MESFIN DEMISSIE
Givil Appesl No. 160/57

~ Civil. procedure — Birden of proaf — Appesls — Labour Relations Board — Adrt, 36
Lowrt Procedure Rules.

Administrative Iow — Burden of prosf — Labour Relations Board — Cowt Procedurs
Rules ™

On appesl from a decision of the Leboor Relationa Board whick keld that the reasope
given by the appellant employer for dismissing en employee were not cofficient to justily
the dismissal and ordering that Lhe employss be reinstated.

Held: Affirmad,

1. Whils the borden is on the plalntiff in a proreading before the Labour Relations
Board 1o Introdace evidence in support of his claim (Ast, 36, Court Procedere Ruoles),
where he does oot do so bue the detendant introdnces evidence purporiedly in contradiction
of the plaintiffs cluim, it is oot a procedural error euch ae to require reversal for the Boari
to decide in favour of the plaintif! withont requiring the plaiotifl alse to submit evidence.

X Where the Lahour Relations Board held that the ressone given by an employer for
dirminsing en employee were not sufficiens o justify the dismimst and the employer ap.
pealod from the Board’s decision only on the procedural ground that the Board erred in
falling to require the employee Lo snbmit avidence, the merits of the Board’s decision are
not before the Coart oo appeal, and it §8 oot for the Conrt to sar whethar the Board was
correct in bolding that the reasons givem by the cmplover were inenfficdanl.

Tahsas 6, 1957 E.C. {December 15, 1964 G.C.) ; Justicea: Afenegus Kitaw
Yitateku, Dr. W. Buhagiar, Atec Taddesse Tekle Giorgis: — Thiz is an appeal
against a decision given on October 2, 1964, by the Labour Relations Board
which held that the respondent was diemissed from his employment by the ap-
pellant company without good reason. The appellant is sppealing against that
decision not on the merits of the case but on a point of procedure and that is
that the Board was wrong in calling npon the appellant to prodace evidence
in defence when the respondent had not attempted to prove the allegations on
which his case was based as was incumbent npon him under the Court Proce
dore Rules and im particulsr onder Article 36 of those Rules.

The respondent’s case was that he wa: dismissed from his epaployment
becanze he was a member of the employees’ association of the appellant com.

* The Ia::-our Relations Board decition from which this appeal was teken appesrs
- P, .
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pany. It is correct. as the appellant submitted, that under the rules of proce-
dure the plaintiff must prove the allegations on which he bases his claim; if
he does not or if he adduces evidence which does not prove the facts on which
the clajim is based, the defendant may sebinit to the court that there is no case
to answer and that the plaintifi's claim should be dismissed. In the present
case it has never been contested thar the respondent was a member of the em.
ployees® association and it has not been denied that the respondent has been
dismissed. On these uncontested facts it waz for the respondent to show that
his dismissal was connected with the fszet that he wes » member of the em.-
ployees® association; no such evidence wa: adduced by the respondent and the
Laboar Relstions Board did not ask for such evidence but called npen the
appellant Lo produce the evidence in defence. The evidence of the respondent
might have consisted in stating that he did nothing which justified his dismissal
or that he knew of no reazon why he should have been diemizsed except that
he was a member of the employees’ association; he might also have heen sub-
jocted to crossexamination by the appellant. The fart however remains that
although the respondent did not addace such negative form of evidence, it
cannot be zaid that the Labonr Relations Board did not have before it the evi-
dence, as adduced by the appellant, to show why the respondent was dismissed.
On such evidemce the appellant tried to show that the respondent was dismis
sed pot because he was 2 membher of 1the emplovees’ association but for reasons
which justified the dismissal of any employee. The Beard, however, did not
accept the reasons given a: being good rcasons for the dismissal of the res
pondent. Whether the Board wae right or not in reaching such a decision it
is not for this Court to say as there iz no appeal on the merits of the case but
ouly on the point of procedure, and in the circumstances of this case this Court
does not consider that there has been a miscarriage of justice on the ground

that the rules of procedure were not strictly followed and for these reasons the
appeal must be dismissed.
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SUPREME IMPERIAL COURT
Div. §

HIGHWAY AUTHORITY » SOLEL BONEH LTD.

Civil Appeal No. 670/57

Controctual  obiigations — Administrafive contracts Specific  performance
Arbirotion — Arps. 3131, 3194 and 3325 Cip. C.

Oc appeal Froma u judgment of the High Cowrt ordering the Highway Anthority te
comply with & clause of jts conmtrect with Solel Boneh Lid. that provided for submissicn of
afl dispgtes under the cemtraet to arbilration.

Held: Jodgment sffirmed,

Art. 3184 Civ, €. dees not prevent the courts from ordering administtative authoritbes
1o eomply with contract clamses providicg for submiessieon of dispores to arbitratien.

Guenbot 6, 1957 E.C. (May 14, 1965 G.C.) 3 Justices: Vice-Afcaegus Abe
dje Debalik, Blatta Bekele Habte Michael, Ato Kazsa Beyene: — Thia i3 an
appeal from the High Court’s decision given on February 25, 1965 in Civil
Caze No. 242737, The erux of that deeision was thzt according to Article
3194{1) court cannot order administrstive anthorities o perfarm thelr obli-
gations, but that it can crvder specifie performance in procedural matters. In
legal terminnlogy the word “obligation” means performing what one contracted
to do. In the case at bar, the plaintiff has already performed its cbligation and
its request is that the defendant he ordered to refer to an arbitrator as provided
in the contract. The defendant's argement that Article 3194{1} exempts it
from heing compelled to sabmit to third party arbimration has no legal hasis.
Hence it should submit & proper statement of defence.

The appellant contends that in light of Article 3194(1}, which provides
that “the court may not order the administrative authorities to perform their
obligation,” the Court should have only awarded damages and granted its mo-
tion to dismiss the case, but that jt distorted the interpretation of the provision
aind ordered the present appellant to defend the case on its merite, Thus, the
appellant moves that the High Court decision be quashed.

On the other hand, the position of the respondent’s advocate is that Article
3194(1) has no bearing o the dispute because the plaintiff has already accep-
ted the road the respondent contracted to construct. Hence, there is ne reason
why it zhould not refer to an arbitrater and the High Court decision should
be affirmed.
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As pointed om by the appellant’s advocate, Article 3194(1) does indeed
provide that “the court may mot order the administrative authorities to per-
form their obligation.” In order to determine the meaning of the word “obli-
gation™ in the legal context and to find out whether an agreement to refer
to an arbitrator falls within itz =cope, we must study Article 3194/2) om
which the advocate for the plaintiff relies most to make his case. It reads: “The
court may, however, make an order for the payment of demsges unless the
administrative suthorities prefer to perform their obligations.” Before inter-
preting the word “obligation™, we must explain under what circomstances “da-
mages” are awarded.

Ar we see it “damages” is compensation awarded to a party who seffered
a detriment dre to the other party’s failure to perform his obligation. Under
this definition the prezent case does not involve damages, but merely a dispute
over the plaintiff’s refusal to refer a dispute to an arbitrator, pursnant to the
eontract. The Court could have awarded damages to the plaintiff and exempted
the defendant from performing if the cause of the dispute had been the per-
formance of its obligation. However. it merely invoelved a request to the Court
to order the present appellant to refer to arbitration. In that case there was
ahsolately no resson to award damages, becavse an awessment of the loss in-
rurred is & prerequisite to awarding damages.

The respondent delivered the road to the Highway Authority and ssked
it ta refer to an arbitrator to assess the extra costs the respondent had incurred.
The appellant’s refusal to comply on the ground that no court can order it to
refer to-an arhbitrator is untenable,

Article 3131 kelps even more to elucidate the High Court’s interpretation
of the provision. Sub-section 1 of this Article provides that “Contracts conclu-
ded by the State or other administrative authorities shall be governed by the
provisions of this Code which relate te contracts in general or special contracts.”
And snb-section 2 reads: “The provisions of this Title shall supplement or re-
place such provisions where the coatract is in the nature of an administrative
contract™.

Since the Civil Code provides for arbitral submission from Article 3325
onwards, and the articles on administrative contracts do not prohihit referring
to an arhitrator, by virtne of Article 3131i2} the rules concerning arhitral
submissions are supplementary provisions. Therefore, the appellant's argu-
ment that the single word “obligation™ im Ariicle 3194{1) esxomerates it from
referring to an arhitrator is not valid. We cannot arrive at an interpretation
of the word *“obligation™ other than that of the High Court.

For these two ressons, the High Count’s decision is affirmed and the appeal
dismissed.
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SUPREME IMPERIAL COURT
IMv.1 A

EEBRE ! IWET DEBASSAI v. 1A FONDIARIA FIRE INSURANCE CO.
Civil Appeal No, 134/56

LA FONDIARIA FIRE INSURANCE CO. v. GEBRE BIWET DERASSA]
Civil Appeal No. 1375/55

Comtraciunl obligationa — Arbitratign — Arbitrel submission — Appeal from “fiasl™
award — Misconduct of erbitretor — Inmcromce — Cansequential domages — Arts. 177 ond
1718 Ciw. C.

On appea] by Both partiea from an order of the Hizh Conrt upholding ap arbitral award
ithat found that an eccident had ocenrred Lo the iksared trock within the terms of the
insurance policy, while astting sside the award Insofar as # granted eompenmtion fer eon-
sequentisf damages dne o en unressoneble delay im the repuiring of the wehicis.

Held: Order of tha High Court sod arbitral award zhared to provide lor compensation
for commaquantial demages dos 10 loss of pse of the troek for & period of one yorr amd 13 duys.

1. An arhitral award can be sel sgide by the courts, in spite of a clanss in the arbitrsl
pubmisgon o the effect that the decision of the wrbhitrators skall be finnl and that the
partiza ghall have oo sppeal sgainsl that decisien, whenersr:

&. the arbitrzl spbhmissien ot the award hay heen improperly procured, as, for example,
where the arhitrator i=z destived or material evidencs is fragdzlently concealed; or

b. the arhitrdor or umpire s puilty of miscondnct,

2. The expremsion “misconduer on the part of the arbilrator er dmpice™ ia of wide
import; it inclades, on the one oxtreme, bribery 2nd correption, end on the other, - mare
mbtake as to the acope of the anthority conferred by the sohmission (muny other exssples
of miscondnrt ere given im paragraph seven of tha jedgment].

J. Where an infurance company accepts an accident report snd acte sccordiog to it and
cenly a yesr lster tries Zo aveid responeibility ander the insgrance policy, an arbitrator acts
within his sathority when he requires the jnsnrance compaey o prove that the repori
was false.

4. Alihoogh = clacses of an insorance policy that exclodes compeosalion for less of ose
of the wehicle ipeured jo 2 valid clamee, il does not exclode liability for losa of use of the
yvehicle consequent npon nnressonshle delay in repuiring the vehicle.

5. Notice nnder Article 1772 of the Civil Code i» nol a prerequisite to a claim for
compensatinn for loss of use when an ipsursnce company has entered into m contrect with
a garage providing for repair by u specified dzte.

Sene 2, 195T E.C. (June 9, 1965 G.C.) ; Justices: Afeneguz Kitew Yitatekn,
Dr. W. Buhagiar, Ato Taddesse Tekle Giorgis: — These two appeals srise out
of an insurance policy which Ato Gebre Hiwel Debaseai (hereivafier referred
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10 as “the insured”) took out from Ls Fondiaria Fire Insurance Co. (bereinafter
referrell to as “the insurarce company”) for the insurance of the insured’s
truck used for the iransport of merchandise. The insurance was against the risks
normally included in sech insurance policies. The insurance was not against
all risks and for the purposes of this judgment it is sufficient to mention that
one of the risks insured against was “loss or demage to the truck and acceaso-
ries thercon resshing from accidental collision or overturning or collision or
overturning consequent upon mechanical breaskdown or coneequent npon wear
and tear but excluding sceidental damage to tyres unless the truck is damaged
at the same time.” The estimated value of the insured trock is declared by the
inmred to be E$20,000. The policy cootains the wrual exemptions from lia-
hility and we need mention here the exemption from liability for “the conse-
quential less sustained by the insured for loss of the use of the truck.™ The
policy provides also for arhitration in case of dispute arisipg between the
insured and the insurance company.

During the insurance period the insured alleged that the insured trmck
snstained an accident and he duly reported such accident to the insurance com-
pany and submitted a claim for compensation; the sgecident was afleged to
have taken place on June 20, 1960. The dispute was at first submitted to the
High Court, but the matter was referred to arbitrstion as provided im the
insurance policy. Eventoally, and to be exact on Jane 30, 1961, a submission of
arbitration was prepared: two arhitrators were appointed, one for the insored
atid the other for the imeurance company: because of certain terms in the sab-
mission one of the arbitrators could in the absence of the other arbitrator give
an award by himself (this point was the sahject of a decision by the High
Court and thia Comrtt. The remaining sole arbitrator, Mr, Sobhi Kronfli, gave
bis award on March 30, 1963, The insurance company appezsled against that
award on various grounds Lo the High Counrt. The High Court on July 22, 1963,
gave an order holding that the arbitrater had exceeder] his jurisdiction in award.
ing the in:ured E$24 500 as damages for a period ef 2 vears and 6 day at
the rate of E$1.000 per month for loss of the use of the truck and the
High Court set aside that part of the award,

The present two appoals are appeals against that order of the Hizgh Court.

The insured is appealing agminet that order on ihe ground that the goee-
tion of scttling the amount of damages, including damages resulting from low
of use of the truck, was within the jarisdiction of the arbitrator in accordance
with the terms of the submission of arbitration, and that, therefore, the High
Court was wronz it interfering with the award of the arhitrator. The insnranee
company i+ appealing against that order on the ground that the arbitrator
has disregarded the conditions of the poliey in that (2] the insored did mo
prove that an sccident had taken place within the mesning of the risks of the
policy which provides for collision and overturning and (b) the arbitrator
allowed dameges for loss of nse of the truck when the policy excludes specifi-
cally damages resulting from loss of wee of the truck.
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The refevant terms of reference of the arbitration were:

“13. The Board of Arbitrators’ duty iz to amicably settle the dispute tak-
ing into consideration the Terms, Provisions and Conditions of the In-
sirance Policy as far as not inconsistent with the Civil Law of the
Empire, taking into consideration the letters exchanged by both par-
ties, the offer and the contract of Messra. G. Montissori who contrac-
ted with the second party — La Fondisria Insurance Co. Ltd. to bring
the vehicle to Addis Ababa to repair it and hand it in good running
order in same condition as it was when the accident occurred. The
Board of Arbitrators will ales decide in their decision what part of
the expenses and fees each party will pay, i.e. fees paid 1o the Court,
but not the advocates,

14. The decision given by the Board of Arbitrators unanimounasly or by
majority shall ke considered as final by the parties and the perties
shall have no right to appeal against thet decision or any part of it...”

The first point to be considered is whether in view of the provision in clanse
14 of the submission for arhitration there could he an appeal to the High Court
and whether the High Court was wrong in interfering with the decision of the
Board of Arbitrators. There can be no gquestion that, although in the arbitral
submiesion it #s agreed that the award shall be finat, there are occasions {and
this has been the comstant practice of these Courts) when the award or part of
it can be challenged in & court of law, The Civil Code has oo provision on thin
peint and neither have the cxisting rules of civil procedure; this fa a matter,
towever, which should be considered in the enactment of a new Civil Proce-
dure Code. Generally, however, it may be said that the grounds on which an
award can be set aside are —

{a) that the arbitration or award has been improperdy procured, as for
example, where the arhitrator is deceived, or material evidence is
fraudalently concealed;

ib} that the arbitrator or umpire misconducted himself.

The expression “misconduct on the part of the arbitrator or umpire™ is of
wide import; it includes on the one hand bribery and cotruption and on the
other a mere misiake as to the scope of the suthority conferred by the submis
sion. It is difficalt to give an exhaustive definition to the expression “miscon-
durt” but a few examples may be given: thus misconduct occurs if the arbi-
tralor or mmpire, as the case may be, fails 1o decide all the matters which were
by the snbmission referred to him; if by his award he purports to decide mat-
tezs which were not in faet incladed in the submission; i the award is incon-
sistent or ia uncertain or amwbignoas or is on its face erroneons in matiers of
law or even if there js some mistake of fact which is clear beyond any reason.
able doubt; if there has been irregularity in the proceedinge, as for example,
where the arbitrator failed to give notice to the parties of the time and place
of meeting or where the arbitrator refused to hear the evidence of a materinl
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witness, or where the reference being to two or more arbitrators, they did not
act together; if the arbitrator or umpire failed to act fairly towards both par-
ties, as for example, where the arbitrator heard one of the partics and refnsed
to hear the other, where hic took instructions from or talked with one party in
the absence of the other, or where he has taken evidence in the ahsence of one
party or both parties or promised to hear cortain withesses and then made his
awacd without hearing them: if the arbitrator or umpire acguires an interest
in the subject matter of the reference: or if he takes a bribe from either party.
As regards an error in law on the face of the award, it is to he meationed that
in prder to be ground for setting azide the award. the error must be such that
there can be found in the award. or a document incorporated therewith, some
legal proposition which is the basis of the awurd and whick is erroxcous. If a
specific guestion of low is submitted to the arbitrator for kis decision and he
decides it, the fact that the decision is erronecus does not make the award bad
on its face so as to permit of its being set aside; and where the question referred
for arbitration iz a gquestion of law, the decision of the arbitrator cannot be set
aside only becsose the Conrt would itsclf come 1o 3 different conclusion: but
if the arhitrator has proceeded illegally, as for example, if he has decided on
evidence which was not admissible or on principles of construction which the
law does not countenanee, there is error in law which may be ground for setting
aride the award,

Having established thess principles let us consider first the objections to
the award raised by the insurance company. These objections may be summa-
rized as follows: it is snbmined that the arhitrator went out of the terma of
reference of the arbitral submission because aceording to such submission the
arbitrator had to decide the dispute between the parties according to, inter alia,
the policy of ineurance; this policy of inszrance does not epver all risks |as
the arbitrator eeems to have asszmed — see the second paragraph of the award
where it is stated: *Ato Gebre Hiwet insured the track with the Insuranee Com-
pany sgainst certain fees in reference to the said policy as for any accident to
the truck . ..."). In 'the first place, the Insurance company states, there wae no
socident at all for which the imsurance company could be liable; secondly if
there was an accident as reported by the insared, then such accident was not
such as to be a tisk covered by the insurance policy; and thirdly if there wan
an accident amomnting to & riek covered by the insurance policy, then the arhi-
trator was wrong in law in allowing demages for loss of uze of the truck becanse
under the inserance policy there iz an exempiion frem liability fer sach
damages.

If this is the case, then clearly, in accordapce with the principles laid
down shove, the arbitrator has been guilty of miscondwet (such word being
ased in its general meaning) in that either he disregarded the terms and con-
ditions of the insarapce policy whick under Article 13 of the arbitral submis
sion were to be taken into consideration in settling the dispute ot he has wrongly
interpreted the legal effects of such terms and conditions.
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The first objectivn of the insnrance company is that there was no accident
for which the company is liable under the policy, The facta on this point are
as follows; when the alleged accident voeurred the insored made a declaration
in which a description of the accident was given =3 follows:

“yhile the truck was on its way to Dembidolls -Ghimbi on June 20, 1960, at
18:30 hrs. p.m. and while it was proceeding on the road along the river
Bir-Bir owing to rain one of the wheels was slipping thus causing the truck
to go hack and fall into the adjacent river™ .

The insurance company accepted this declaration and arrangernents were
made for the transport of the track to Addis Ababa and for the necessary repairs
by the insurance company. At a later stage the insurance company seems to
have had some deubt about the veracity of the declaration regarding the acei-
dent and started to make certain investigations; during the proceedings of
arhitretion they suobmitted that there was evidence 1o show that the damage to
the trock was caused by the negligence of the driver and not a2 a remnlt of the
accident as described by the inmred; the negligence of the driver consisted
in that the driver tried Yo cross the river Bir-Bir when the water was too high.
This evidence, according to the insurance company, consisted of 2 witness who
had given a statement to the Police at Ghimbi on July 4, 1961. The arhitrator
gave the insurance company the opportunity of calling the witnesses, but they
were nol produced {apparently beczuse they could not be found); in those
circemstances, the arbitrator rightly rejected the allegation of the insurance
company becanse the atatements of the wimosses were made before the Police
and there wa: no possibility for the insured to crossexamine them. For these
reazons therefore the insurance company has no good reason for objecting to
the finding of the arbitralor that there was an accident.

The second objection of the insurance company is that the accident, as
reported by the insured, was not a rigk which is covered by the ipwurance poli-
cy; the rezson for this is that the poliex covers loss of or damage to the truck
inunred resulting from any secidental collivon or overloming or colision or
overturning con<equent vpon mechanical breakdown or contequent upon wear
and tem™ — see claose 1 of the pelicy. Now, it #s submitted by nsorance com-
pany, in the present case there was no collision and there was no overturning.
Furthermore, it ia submitted that the policy does not cover damage resulting
from flood and in the present case the damage was caused by the flooding of
the river, (as a result of heavy rains) where the truck got stuck after getting
to the bed of the river. With regard te the flooding there is nothing in the
swatd which shows that the river did rise, after the truck got to the bed, as a
result of heavy rains. Az regards the collision and overturning t is 1o be noted
that the insurance company accepted the declaration describing the accident
and accepted such circamstances 23 amounting to a risk covered hy the insu.
rance policy so much so that preparations were being made to bring the truck
to Addis Ababa and carry out the mecessary repairs; it was only much later,
about a year later, that the insurance company tried to avoid respomsibility:
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and this was when they had some indieation or smspicion that the declaration
made by the insured was not troe, In these circumstances, the insurance com-
pany acoepted by their conduort that, althongh there may not have been collizion
or overturning of the truck, the aceident was a risk covered by the policy. For
these reasons this ohjection of the insurance company is nofounded.

The third ohjection is that the arbitrator was wrong in sHowing damagea
for loes of use of the truck when under the insorance policy there is an exemp-
tion from liability for such loss. Now in clagee {b) of the Proviso [dealing with
exemptions from liability) of the policy it is stipulated that “the company
ghall not be liable 1o make any payment in respect of consequential loss susta-
ined by the insured or loss of use of any wehicle described in the scheduala
hereto™ In this connection it is importani to mention that the policy contains
also the fallowing eonditiona:

“4. In the event of loes or damage to any vehicle described in the schedule
hereto the compapy may at its own option repair, reinstate or replace
such vehicle or part thereof and/or its accessories or pay in cash the
amount of lom or damage and the lizhility of the company shall not
exceed the xetual value of the parts damaged or lost plus the reasomable
cost of fitting and in no case exceed the insured’s estimate of the

valoe of such vchicle... at the time of loss or damage whichever is
the less ™

It is also to he mentioned rhar soon after the accident the insurance
compaty exercited the option to carry out repairs to the treck but stich repain
were delayed. Tt was on June 12, 1961 thet the insurance entered into an agres.
metrt with one Montissori for the earryimg out of repairs which were to be
completed not later than August 15, 1961, This egreement was made a few
days before the date of the arbitral submission, which was June 23, 1961, and
smch agreemnent hetween the insurance company and Montissori was & matter
which wes to be taken irto consideration by the arbitrator in zettling the dispute.
It iz also to he mentioned that there wae correspondence between the inenrauce
company sud the ipsnred which was also te be taken into consideration. There
wan also a letter sent by the arbitrator to both parties in which certain issues
were settled and to which the parties agree; the diepute, however, was clearly
to be setiled according to the insurance policy, the Civil Code of Ethiopia, and
the Montissodi comtract and coriespondence mentioned. Also there is no qoes-
tion that the arbitrator was givem the power, sabject to the above conditions,
to specify the peried or periode during whick compensation for loss of vee of
the truck should be paid. The conclusion of the arbitrator on this point was
1bat compewsation was payable at the rate of E$30 a day for the period
from the date of the accident until the day on which the truck was sanctioned
by Messrs. A, Besse & Co. ae being in a fit state of repair and in good running
order; from this period the arbitrator excluded a period of 3 months and 20
days which is the time considered necestary to complete the repairs of the
truck. (This period of 3 months ard 20 days was the period of 2 months origi-
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nally agreed to by Montissori plus another period of 1 month and 20 dave
which the arbitrator considered necessaty in view of certsin matters which
arose in the conrse of reparations.} The pericd reckoned by the arbitrator dur-
ing which compemsation for loss of use was payable amounted to 2 years znd 6
days. Now, it is true the insurance company exercized the option to bring
the trock to Addis Ababa and to carry out the necessary repairs, but this under-
taking dose mot, by itself, amount to an obligation to pay compensation for
loss of use of the trock and thie for two reasons, mamely, (a) because it i
clearly stated in the policy that the company is exempt from lizbility from loes
of use of the truck consequential mpon an accident and {b} because even if the
option amounted to =n obligztion to carry out repairs, then under Article 1772
of the Civil Code the insured conld not invoke non-performance of the contract
by the insnrance company except after the company kad been placed ip defanlt
by requiring the company by notice to carry ount the obligation under the con-
tract. And there is no evidence before the Conrt or before the arbitrator that
the insored had placed the company in default by notice given. In view of this
provision of law and the insarance policy there was no liability at this stage
for compensation for loss of use of the truck. The position is, however, diffe-
rert under the contract entered intc Betwesn the company amd Momtissori,
whick contract was also o basis for the settlement of the dispute; in this con-
trawt Montissori undertosk to complete the repairs within a definite period
of time (which original period of time was later extended by the arbitrstor,
the parties consenting). Lnder this contract it was not necessary for the insnred
toe place the insurance company in default because under paragraph (b} of
Article 1775 of the Civil Code no notive in necessary when the debtor has assn-
med to perform an obligation within a fixed period of time In view of the
Montissori contract the imsurance company became lisble for damages sms-
tained by the insared as a resalt of the nonfulfillment of the obligation. Now
the period which the arbitrator held to be reasonable for the carrying out of
repairs was 3 months and 20 days; according to the Montissori contract the
repairs were to be completed not later than August 15, 1961, with the extension
of one month and 20 days, the date of completion should be October 3, 1951,
end it is from this date that the insurance comapany should be held linble to
pay compensation for los of use of the truck. net under the policy bt under
the apreement with Moxtissori. The closing date of the liability has been found
by the arbirrator 1o be the date on which Messrs, A, Besse and Co. zanctioned
the truck to be in a good state of repair and in good running order, which is
Octaber 17, 1862, The period from October 5, 1761 to October 17, 1962 i one
year and thirteen days (I year, 13 days).

With regard to the amount awarded by the arbitrator on this sccount the
insurance company subimitted that there was no evidence before him to enable
him to come to the conclusion that the loss sustained by the inenred amoumted
to E$1,000 per morth. Now it is true that there was o evidence on this
point but this Court comsiders that E$1,000 is pot an unreasenable amonnt
thongh it may not conform exactly to the profit made by the inswred by

- 282 —



£Epry Hrwer Denassat v. La Fonpisrra Fme Insmeance Co.

the use of the trmek: for this reason this Coumrt sees no resson for mierfer-
ing with the monthly rate as found by the arbiirator. The amomnt, there
fore, to which the insured is entitled for low of uze of the truck is E$1,000
for the period of 1 vear and 13 days, that is E$12,433 and in this respect this
Court alers the award of the erhitrator and elters the order of the High Conrt.

As regards the appesl of the insured, who claims that the High Court was
wrong in interfering with the sward of the arbitrator because it was within the
jurisdiction of the arhitretor to decide the gquestion of damages, incloding
damages cesulting from Jess of wse of the truck, this Court holde that the High
Court had jurisdietion to enter into the matter for the reasons set out above in
this judgmemnt in dealing with the objections of the insurance company and the
eppeal of the insured is allowed in so far as the High Court was wrong in
disallowing all the damages as awarded by the arhitrator and in so far as this

Court holds that the amount of damages to which the insured is entitled for
Joms of vse of the truck iz E$12 433,

The insurance company shall pay costs to the insured of E$200 and exch
party will sumain the court fees paid for this appeal
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HIGH COURT
Addis Ababa, Com. Div. No. 1

MESFIN ZELELLEW +. THE MINISTRY OF PUBLIC WORKS
AND COMMUNICATIONS

Civil Case No. 301/55

Common carrier reguletton - Liceacing power — Limitation of competition — Transport
Board — Arps, 21 {(idia) and 21 (6} Proc. Wo. 35 of 1043,

Administrotive low — Licencing power - Transpor: Board.

ln am action to enjein the Ministry of Poblic Works snd Commaonications from limitiog
the petitioner’s buees To @ix rips per month on tha Addis Ababa-Jimma cirrmic

Held: Injunction granted.

1. Althoush Ari. 21 (Jii), Proe. No. 35 of 1943, empowere the Trensport Board te sal
up timetabies for the opecation of passenger buses Liceneed by it, this power may be exercised
aply in grder te :nsore geod wnd regolar servies in the interest of the poblic, and it may not
be vsed as & mesns of limiling competition amopg bus operators,

2. The Tronspert EBoard should consider the adeqouacy of bua servies on a given roole
before licencing additionel bores for 1the roste, Ari 21 (iia}, Proe. Ne. 35 of 1943, bar it
may Dot correct its migtake io granting an excessive nomber of licenses by imposing new
limitelions en the liesnces which it kas granied if coch Limilations smount 1o virtzal depriva-
tion of the licences.

3. A decision of the Transport Board ioierfering with private srrongements between

boa vwners, regulaling eompetition between them, i unlawinl where the private arrzoge-
wients do pot apset offective servies,

Sepe 12, 1955 E.C. (June 19, 1943 G.C.}; Judges: Mr. 5. Stephenson, Ate
Kehede Kelel, Captain Xyassu Gebre Hawariat: — The petitioner is the owner
of two motorbuses and holds valid licences for their vee in public passenger
transportaticn on the Addis Ababa- Jimma road.

By a letter dated April 20, 1963, Exhibit P/1, the Ministry of Public Works
and Communications informed the petitioner thst the Transport Board had
decided on April 11, 1963, that in the foture he was entitled to serve the Addis
Ababa - Jimma cirenit only six 1imes per month, that is, three timez with each
bz, imstead of eight times per month ac he had been until then.
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The petitioner now claims that the decision of the Transport Board was
without any legal basiz and prays that the Ministry of Public Works be enjoined
from preventing bim frow making eight trips per maonth as hitherto,

The Mini-try maintaine in defence that the decisivn was lewiully given
and that the petitioner has no valid ohjection 120 . The Ministry contends that
the resiricticn in the number of trips the peiitioner is allowed to make with
his buses is within the rightz rezerved to the Transport Beard under the zoadi-
tions upon which the licences were granted.

The Transport Proclamation of 1243, Proc. No. 35 of 1943, declares in
Article 21 [iii} that the Traasport Board, when approving the issue of a licence,
may impse any conditions it thinks fit and that it may require the licencing
officer to cancel a licence for a breach of any condition. The printed applica-
tion forms that were used by the petitioner when he applied for his licencee
cootain the following clanses:

“In the event the above described vehicles will be licenced zs public
service vehicles 1 hereby promite and agree that such vehicles will be
operated only over routes, on the time wchedules, for the fares approved
and in accord with the conditions laid down from time to time by the
Transport Board.™
The licences actually issned to him contain clanses to a similar effect.

It follows from this that the petitioner would be bouod 10 observe any
timetable set up by the Tramsport Board to ensure an effective and regolar
service of the circuit in the imterest of the public. It shozld alzo be clear that

bhe must comply with any amendments in existing schednles that the Board
had considered fit 10 make from time to time with the said purpose in view.

The representatives of the Ministry produced in court the timetable by
which the petitioner is allowed to serve the route only six times per month.
The timetzble shows that other bus owners licenced to use their buses in pas-
senger tramsport over the same ronte were also restricted in the number of
trips they were allowed to make. It might seem to follow easily from this that
the petitioner cannot complain if the Board deemed it nec,ssary to reduce the
petitioner’s number of trips in order 1v set up an effective timelable.

Buclt a conclusion, however, would not give sufficienl attention to the real
ground ior the Board's decision. Ciearly, the Board has approved too many
licences for passenger buses vu the Jimma cirewit. There src at present 19
valid licences for this single circuil. [t seems quite safe to say that the Board,

in approvisg so many licences, has made a2n error, Article 21 (iia) of the
Iransport Proclamation provides that:

“In the cuzc of public service and commercial vehicles: The extemt to
to the fallowing:

“In the case of public service and commercial vehicles: The extent to

which the route in respect of which the application is made is already
served,”
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That the Board has overlooked this henefieient provision is quite clear
from the remsrk of one of the Minjatry's representatives in Court that: “People
apply and we grant.”

The issue of the case is in sight. The time schedale has been set up by the
Board not for the single purpose of ensuring a regular asd pood service in the
imterest of the public. hut chiefly to regulate and restrain the competition be-
tween too maoy licencees. There is no doubt on this peint. That the Board, in
restricting the petitioner’s number of tripe, has been motivated by & desire to
obtain what it may have deemed 2 fair distribution smong the bus owners of
the trips over the route is evident from the letter, referred to above, that was
addressed to the petitioner by the Ministry, and it is apenly admitted by the
defence that such a distribution of tripe formed the real ground for the decision
to restrict the nmmber of trips and the resnlting timetable.

We have now reached the trne issne. The restrictive timetable was not set
up for the sake of setting up a time schedule, but for the :ake of repulating
private competition. Neither the letter, nor the spirit, of the Transport Procla-
mation allows the Board to impose on licence holders a condition based on
such a gronnd. Regulation of existing private compelition is not the concern
of the Transport Board,

The distinction may be subtle, but it would appear that no objection could
be raiged to a condijtion inherent in a timetable that, having doe regard for
the interests of the public, in a reascnable way obvizted unnecessary scramble
for passengers. But let us take an extremse example. Suppose that a licence was
granted to use a vehicle as a public service vehicle on a route which could
easily support daily serviee, and the Board there imposed the condition that
the licencee could drive only once n month. That would be equivalent to

depriving him of the benefit of his licence, sud the condition would obviowly
be unlawful,

Let us consider the case of the petitioner sccording to this criterion. He
has licences to serve the Jimma route in passenger transportation with two
buses. Even allowing for layovers for repairs and the like, he could make many
more than six trips per month withont the least difficulty. With only six wips
a month, he is prevented to too great sn extent from using his buses to capacity.
The condition imposed upon him amonnts to nothing less than a virtual depri-
vation of his licences. It cannot be a lawful condition.

The result might have been different if the petitioner had applied for licen-
ces to use the boses on the route on a part-time basis, and had been granted his
livences with that understanding, but that is net the case at all, The petitioner
has no other nse for his bases than to drive them in public passenger transpor-
tation over the Janme route, and that was quite clearly understood when he
q_:plied for and was granted his licence. The situation might also have looked
different jf the Transpert Board had allowed the petitioner to operate his
buses en other routes when they were not used on the Jimma route, hut the
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Board has not done this. Rather, it has abmply dtmanded that the boses stand
idle for the greater part of the time.

That full and unrestrained competition on this circoit, since there are
too many lieence holders, might lead to failere for some bus owners, maybe
for the petitioner, s 1ot & point to be considered by the Counrt, The individual
bue pwners shonld have commidersd that possibility when sequiring their buases
and applying for licences. The Transport Board could, and shonld, have conad-
desed it when approving lLicences. The error of the Board in approving too
many licences cannot, however, be remedied by the Board afterwards by pre
venting the liconcees from making use of their licences. What the Board can
do is to refuse to grant additional licenees and to caneel existing livenmcss where
lawfnl occasion to do so arises, as for inetance when a hus becomes unserviceable.

It should finelly be mentioned that in eo far as the decizion of the Trane-
part Board interferea with a private srrangement betweon bus owmers, regue-
Iating competitica between them, the Board's deeision is also illegal, provided
that such arrangement does not npset the effective servive of the route, which
there is no indication that the srrangement did

In view of what s meniioned, the Court holds that the imjunction mmst be
granted, The petitioner appears to be satielied if allowed $o drive eight trips
per month with his two buses as previously. It is, therefore, safficient for the
Court to enjoin the Ministry of Public Works and Communications fram pre.
venting the petitioner from driving those eight trips per month.

The Court need not conzider the manner in which the Ministry has set np
a timetable for the circnit in view of this injunction.

The respondent, the Minitry of Pobbic Works amd Commamicstions, shall
reiraburse the petitioner, Ato Meefin Zelellew for conrt fees paid, according to
receipt, and with E$200 for other costs of the caze.

— 787



het-Foe « §O8 1 b 1
KD AN s RYIETF 1 P10 « Fep
AFEC PhéA : ohG s W28 DA T AHS® « KAPT: oep 0 ¢ (e
CETR ' ALACH VIC s EPC UER(IE 1% 2 P

AL $ LAY 1 PITL 0 7 1 BELL — A VI 250 AR 1 PART— Y1 B3
KYerFogEar (K NS EPARE » *

Ao NTE 0 fATEC « e P 1 A 0 2N 0 ATIR SIS D ¢ oRgy'Y 1 awd ) ¢ (195D
S AAE 1 FIFY ¢ £F2E 2 PONT ) harpdE o RACEmP | Lo ©FL8 ALY« hoomde
w07 O KL EREY § EAPATE P30 EPY chilt s NP 2 v B9 o
Chlct « onfL G r K= 0 AU 1 gtk 0 0318 0 PARET 1 o emAdg  MACWPTTEEIT 1 Flom
AR I ARty P11 AR B o« NI PeedEr s (WIE T SHM
rag s Qe 3 %155 1 ChFANTE « ik D v A TooHT 1 A + hghG »

B T —FCE  ARDICE ¢ TS # o (B (L 1 £ AR  KIAR
AT L L ¢ LT 5 PAMLEY 1 £UYR AT RIAPI R 0 RPERA -

228 1 Pomlmen- v FF0E 1 oo B AT « @B ¢ 0198 1 o 1 (AR
heir » WiFET  4A v 3905  BEEmd it « 20 oA 1 @E ¢« RIE 1 DEYF r PT 1
L9951 209° 1 7PN 1 PRI LY 1 108 1 739 s PP PT T NIR 1 PN,
FAUY » VI8 oo 1 @ F R o P 1 BT 0 a0y A 3 0 WYEE O BEAD O D
A% 0 EESE v () sl hevlE 2 Ehahaa

THVT 1 21 o+ TAFTT 1 3 : 9= ¢ ATF 1 *LAFC Y ADEGNT ¢ T
NA 1 A Prk s ML s PCET  NAD 1 Bl Tl »

BRY 1 ¥IC : PN : O » EET s homART 1 C03FC : 12 01
PATEC 1 o NLGFF : NAGALN 1 KFEOPFPS s oomF 1 (M HKE 1 T
BT | PooNG s TR faoh g 1 aoAP@SE s PP PIUL BTN =
hHU9™ : AL 1 oS 1 BAA © FPPUCHE 1 COLPNHIE » P38 1 hBT™
FAD 1 TS L : o= s AHLU- 1 2220 1 PEALZNE-T 1 ANAM- 1318 o
FART * hA®- s Ao AT : AHLY @ Filt 1 0300 r S0P 1 198+ A

e 0T s AT FRARY 0 AT 1 05T ALAE s A7 0 N [HLAAETS Y
N+iEe1s 1+ fompRT -



N AFCHe- : 5T 1 PhemART 1 #OZE 1 LA ¢ smAhL 1 AT 1 Fomh
AL s PUY : PFTE  ANT  AE-TF 1 AHALY © ATTANRS : Po70010 1 Y
AL @EPC 1 AT 1 (LM : Th G oEf ) e t@-4:9= « 1AL 1 (1}
g : Lz 2 GG : AFerhk ¢+ AoPAMS : N 2 DT : PPy ) PR ¢
(loe s R : AL : A = Py B0 - B2t WHAIE - hooANF : (1N
A : o) - MPPPH v ooy O : POMD 1 €318 : AR -
ho b A Othbd: § TEERE : 3 : 9™ COMOY 1 AAPELY s hiAD
IRAT : RPCi@- : §F : Chae AN T TINLE - A v NP BT PRonA
e 1 CEE ¢ CPNADF s MRCE : (b : PEE : ol : ROF : Oy ¢
P21L: 1 PART : AovPr APPSR 8 FRTTLP : hoo AT heES
A2 1 £19L  PART  NAALY : APCRD- : hfomAhd-ya- » 134 : -om
AOATPYH »

g AL 2 ARLRTT - Bh : Priildd : Cavhahf « oo
AALMT™ ¢ (LIPHP : ImPAAD- + AN FomAde : REEAT™ : 1A A«
RIZUP" : A% 1 A04) 1 CAAE £ 4 T RCHG 1 NoTPLdl 1 Cheed T :
3L : FART 1 AT R0 : Al : maAh @ 29 NCHG s Aoy Dy
R ML : ATLE- : hETAT™ 1 PPNTFL4P 1 PHU ¢t T3P « PTGt awpl i
(bl ' MATLLN 1 WYEOP Y 1 oMy : (11 P« 3045 s £-Fa0il7i] : ALY ]
B PF18 s AN 1 ALET  Hoo'S 1 (laod 1 GA° : P ad 1 faef
AKX 1 3= U * PIEPTF « BUrY - NCHG ' AdvEPNATDT u

Nomwld: : S : Phoe i h0129 1 PAIPC + PAT s IS 1 QA
4eflen « P31 NAlLnm: APHord 1 P99@ned 1 PN GPT  lomy .
GAF® 1 HLE ¢ O - AT ¢ SO NCHEG ¢ S42ANA 1 P42ho- 1 P2
48 AT : ATRH - BU ¢ 40120 el 1 L« BT : Phemp e
TAAC oA : PPART : teeld : N4 : N3AF™ - 3918 1P 1 N F
P 1 BGLA T ATRLOG : CReeART L TG (A AEEL 1 M- e-ivm
ARPh 1 Hooh 1 BRET® : QAPT L. 2 (I 1 oPAL 1 398 AR 102
O TLA e

oAl 1 ALE : ARFA - How} 1 PhawANT MO0 Lt 2
NI BL s Phen AT s mNE o oAbt 1 AR A 1 ATROT 1 PR
oo ANT : MG Al (L s BhERR 1 (LAT » SOAD 1 AR 1 PR PR
mANT PG 1 BECHT : PHILDY 5 £398 1 (L 1 NG s Terdn L
Y 1 76 s oot 1 (FTOER : FIASA

— 294 —



PREWANT 1 M40 ¢ ROEETT * DRPATAT 1 1318 FPANRT
AAM™ 1 @1+ RIEFoPANTYm+ 1 AR 1 AR 38T : PARET : WAF
Fm- o aoA N AP0 oTF ; LA W TARO- : 1RGP L AT
#01 ART  WFESAD s AR Dl s TARPA © flavars s favAD 1 AP
FART 1 PAo™ 1 Y 1 RLEA | FOE  NATPANT €398 : ART OF
$8 : GRS AT 1 NIRUTY ¢ MPLND  TINLE 1 A AOHED 1« R
Pa 2 heeieP « Bad 1 RemAOT 2 TP AL : HamF + (1398 1 Jd
2ot 2 4 IA@EA 0318 L 2 @D ao A (e 14N
oA HIF ¢ 19045 : 1Pesh-E: : soRTPF AR : £11F : PART AT E:
AR 1 ooA 1 e Pl 1 €31 - AR - hheod DT : PPAanhT
26 TaAARS 1 RAF : LaOFY 1 AARLDY  hHAS ¢ HLPT 0F ¢ 909,
PONG : theFY  ¥PLLPC 7D w

AN T P leowlrb s NPT PPT 201 s AR AR 983
oo CPF : OLAT 1 108 1 {LUPY 1+ AenANTE : héAlohm- : hPws. : 09,
T 1 0F2%en 1 ST : 50 9 Novwik : NAA : §-140 1 AGPART : 17,
POOD : RoPHLG + AR ¢ N PTROG : P4eofl4N 1 AR ¢ WELTF ¢
A.M&NFG 1+ AFAF™ + LD PAY  BTLA D

a1 A= 1 1Y 1 RFAAT 1 SOLPTF R 5 ATCE ) f L
w1 FOFE 1 108 (L § AL 5 (ks N9° s oo R« SAT 5 Feefuh e
R 1 hO0890 1 4730 s W3 QA4AehPT 2 (801 : 090 1 AR
ANt : (Pof FICH) : mAMmS : CFYhed : O80T+ APhAT 1 O
d. 1 Wk PPPF Ao L AL Far 4R : PIE - PPANRT - 0197
£20 1 i3 AT 0T : QTG0 NhoeAh™T 731G WES 1 oop g
He" « PAMIA] : e d™ : BPGA = (IATE9 : th-d NFeedhta- A
FT 2 QYIS PFHAL ¢ Y0 P ALY ¢ ROF @ ol (1o
Bgor s NG8SE : ChT : PR 7 - P PF NP - RIS : MNPFFH
AN : BIPGA = [lovwdh : 81 1 phi 1 PFL: PATRT @ AMHA 1
hao 4@ PTG : Moo MG TFe- 0 N4T 1 AP0 : PRuD-: oo @ s 3
AP + ALPHINT : P20 : FPEOY, 1 HIC : YaD- a

A1 2 2+ Ok STGE < (B) {v) WRA09 : ORFIPR 5758 ()
W18 temphcbe  IPLOLR  RIAwEATo : fhamet : O31L 1 P24
REF + ICFOP : RAAY 1 MA@ $98: (lorftdy: AwdUFors « Amd
FOFD ) RYLTI2A0 1 r : APALE 1 BhaRAS 9 AR : Choodnf 55
FHIR « PCOAT + Phacphiby @ | MRAHS 1 AL OPAMET 1 P18

298



FANT 1 haophTe s OPNC 1 (lamh : GAFS 1 NAFPKEP : a-hT 1 192
78 1 €L FOFNT -2 avp P : PANET : DAV IOV : NAS 1 AR 1 7A
Krar o o-fe v oo Af s (e Tae 1 PATHL - Ao dT s (1oPAA 1 DL A
A5 1 0308 PARD r SFTF ¢ ATIANL : ALY QAPY I—

aoph 1 (Rt heb s RS- AL A, A A NEZ-E-THTRE 9 7
oMo 1 R APET 1 HLAE 1 2RO : Foalm- 1 E1E AR U s
SCe 1 hrimid : 1A 0 F 2 Y BT 1 % 2 TRC  WIALw L
{11 1 AIRC A 2 BU : 08 s ebAm - 7 REVE (% : bk oD
FAREFY : RHRwL0TeG : 1718 « (L-kF : CAMLDF 1 (o™i 1 N3 5,
P LEATA 2 oAt AchLar : (IRPYTF : LFRT 1 IPT : NP : OFCE
ANLRTL : MheA : 200 ROThRy T : FARFET ' KHLPAY 1 & dn
2EANTY 1 pPRA e

AN 1 ADLE- 1 5F ¢ AIG * 114G 1 B85 0 AR4%F : fhemdhT
ALTEC : 1070 : RIEhRA 1 AGPNAA ¢ APEF « QRIPT : TdE s DA
&F 1 AT b smES - BT EY 0 GCR 0 ANAATL 1 ATALOARY
PR « AN : LPAAF =

NHY : FR3ET : hooANTF o €2200F 1 husie. ¢ (LSCT * ¢3 )
AP° : SALYT ¢ (LT 1+ PorRily 1 oot s NIEA MNP 1y 1 AT
Novfy 1 £9°8 : JOPGA o

— Mh -



HIGH COURT
Addis Absba, Com. Div. No. 1

SINGER SEWING MACHINE CO. LTD. v. AZANAW ALEME
Civil Case No. 260/56
Unfair competition ~— Trademarks — Ares. 13342} and 141{2} Comm. C.*

 Plhintiff, 2 manofsctarer of sewing machines, bronght soit to ohizin sn arder restrajfing
defendant from nsing = leademark the same a6 that of plaintiff. Defendant, a seller of sewing
machines, argued that the trademarks are not similar aud that plaintiffs trademark, although
published in a locel newspaper, was net registered,

Held: Jodgment for pleintiff: defendent ordered mot 1o make nee of his trademark and
te remove all such trademarks from where they are posted.

The nse of & trademark or Ristingnishing mark which is likely to create confosion in &
manner prejudizial te ancther trader who has been nsing an identicsl trademark constitutes
unfir competition and is farbidden by Comma. C. Arts. 133{21 and 141(2).

Guenbot 8, 1956 E.C. (May 16. 1964 G.C.); Judges: Mr. 5. Stephenson,
Capt. Eyassu Gebre Hawariat, Blatta Yishack Tefferi: — In this case the plain-
tiff, Singer Mansfacturing Company, is the manufacturer of Singer Sewing
Machines. The said company has been anthorised to scll sewing machines and
epare parts thronghout the Empire of Ethiopia. Moreover, the said company
gives lessone in the use of sewing machimes. To carry om these commereial aetis
vities the said company has a trademark of its own, The plaintiff has presented
as Exhibit P/1 the trademark which is the subject of this case. Defendant also
has produced & similar trademark in order to confuse people. Thiz constitutes
an act of unfair competition; the said trademark has been published in the
newspaper. Defendant also posted the trademark on doeors and windows. Plain-
tiff has requested the Court to stop these urnfair activities under this file. The
plaintiff has produced as Exh. P/2 the notice published in the Ethiopian
Herald on Fehruary 20, 1964, The defendant has admitted that the trademark
shown in the newspaper is his own. In addition to this the plaintiff has produ-
ced the original trademark in an album; the Court has examired it and given
it hack.

The defendant could pot produce a clear statement of defenee to the charge
brought against him. He declared generally that the trademarks are not simi-
lar. He even bronght in a point outside the issue by saying that the trademark
of the plaintiff is not registered. This argument is not applicable to this case
because. since the head office of this company is in America, it has registered

* Sap also Art. 134 Comm. C. and Arts, 2120 and 2122 Civ. C
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its trademark there, and this trademark haz heen known all over the world
for many years. So for this reason we did not accept this argument.

Plaintiff company, as a mannfacturer of eewing machines, has spread its
products in the world market, Since the zaid trademack is the property of the
company it is known all over the world. So, also, since plaintiff company has
operated for a very long time in the Empire of Ethiopia this same trademark
is popular in the country.

It has been revealed also that defendant had heen an employee of plaintiff
company for many years. Plaintiff has rented another building and transierred
its business. Defendant occupied the same old building of plaintiff company
and was carryieg on the same kind of activity as hiz previcus employer. Plain-
tifl company has shown to the Court its different trademarks. But, the defen-
dant has declared orally that ke has got s trade mark which is white and red.
‘The Court has examined the trademark of the defendant and it has been found
an accurate copy of plaintiff company’s trademark, both in the letter and the
coloar,

The situation has been more confusing for the paublic due to the oecupation
of the same old building of plaintiff company by the defendant, and hia
pasting of the tredemark on doorz amd windows.

In principle, the defendant is a retailer who buya sewing machines from
other companies and sells them; wheress plainttff company sells its own pro-
duets. Plaintiff company has designated its own trademark in order to diffe-
reatiate ftself from other companies and it has been known all over the world
by this name.

The defendant ns a retailer should heve used a different trademark inetesd
of waing that of 2 manufacturer of long standing. The defendant by doing this
has entered into an unfair competition driven by malieions ill-will. By this
very act he has alse confused the public and comumers. He has also taken
unfair advantage of the reputetion and trademark of plaintiff compsny. In
other words this act has been devised to sell a cheaper quality of goods at the
expenze of the good name of the company by using a similar trademark and
at the same lime confusing the consuming public. In fact, such acts shonld
have been examined by the department concermed beforc such trademarks
are exposed to the pablic.

Art. 13302} and Art. 141(2) of the Commercial Code forbid unfair com-
petition where the distingnishing mark ia likely to create confosion in a man-
ner prejudicial to sncther trader having used an identical distinguishing mark.

Huving examined the trademarks eubmitied by the plaintiff company and
the long usage of the same trademark hoth abroad and in Ethiopia prior to
its nsage by defendant, and having nmnderstood the intentional use of = similar
or confusing trademark by the defendant in order 1o mislead the puhblic, we
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bave ordered Ato Azenaw Aleme not to make wse of the trademark published
in the Ethiopian Herald on February 20, 1964, beginning from May 16, 1964,
the date on which this judgment is delivered. We have also ordered defendant
to remove the posted trademarks. If defendant fails to remove the said trade-
marks immediately, the Execution Office has been authorised to remove the
said marks through the local police.

It haz heen ordered akluo that a2 copy of this judgment be sent 1o the Execn-
tion Office in order to enable that office to zell the property of the defendant
in case hie fails to pay E§100 coats and court fees by receipt presented.

We have nnarimously given thi=s judgment reserving the right of the plain-
tiff to proceed with the case if it has a civil or criminal claim againet the
defendant.

This judgment is given this 16th day of May, 1964, in the presence of

ccunsel for plaintiff and defendant at the First Division of the Commercial
Court.
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HIGH COURT
Addis Ababa, Civ. Div. No. 1

HE. 1.1] ARAYA ABERBE v. THE IMPERIAL EOARD OF
TELECOMMUNICATIONS OF ETHIOPIA

Civil Case No. 232/56

Conscitirional laze — Expropristion — Due process — Refrosctivliy of Rev., Const. —
Arts, 43 and 132 Rew. Congt, — Art. 6§ Prac. No. 114 of 1950,

Property — Compensation Jor expropriction ~— Art. 1473 Civ. €.

In an action yo recover E§5,000 #s compensation for trees felled by the Ministiry ol
Posts, Telegraph and Talephones, porsnant 1o Art, 6 of Proc. MNe. 114 of 1950,

Held: The defendant Ministry is oot required to pay compensstion for felling the
tTeeE.

1. Art 1478 Civ. C, dealy with the takiog of possessign of immovable preperty and dees
oot apply te the felling of trees by & government minimry whers the eninistry las pol e
moved the trees fram the owner’s land

2. The felling of trees which interfers with telephone service, pursoant to Art. 6 of
Proc. Mo, 114 of 1950, doey oot constitate a deprivation of prope-ty withoot doe procesy of
law, even theugh ihere is ng provision for compessation of the ewner, because Lhe epact-
ment of Proo. Ne. 114 by itself satisfies the requireraent of Arr. 43, e, Const.

% Art. & of Proc. Wo. 134 of J350 is oot void as contrery te Art. 43 Bev. Consl, be-
cause it is only legislation enacted snhsequent to the promaolgetion of the Rev. Const. which
is poll apd void if conirary e the Congtitution, Art, 122 Rev. Const.

4, The power conferred on the Ministry of Pasts, Telegraph and Talephones by Ari &
of Proc. Mo, 114 of 1950, is limited to felling trees which interfrre with ielephone service,
atil the Minfatry may oot carry the felled trees ewsy.

Sene 1, 1956 E.C. (June 8, 1964 G.C.) ; Judges: Dr. W. Buhagiar, Ato Yosef
Tekle Michael, Balambarass Alemayu Retta: — In this caze the plainiiff ia
claiming the sum of E$3,000 as compensation for irees felled by the delendant
aathority.
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_The defence pleaded by the defendant is that it acted in parsmamee of
Article 6 of the Maintenance of Telephone Services Proclamation, Proc. No
lllinoef 1950, and that no compensation is payable. This Article provides
allows:

“Where in the opinion of the Ministry of Posts, Telegraph and Tele-
phones any trees are doing harm to the telephone serviccs, the Minimry shall,
by notice to be delivered to the Woreda Court require the owper to remove
such trees. If the person so notified fails to comply the Migistry of Posts, Tele
graphs and Telephones shall have authority to have their own personnel fell
or lay down the trees.™

It is oot contested by the plaistifl that & notice under Article 18 was re-
ceived by him; in fact be replied 1o soch notice uting that H it is decided
that the felling of the irees is helpfal for the public utility, his right should be
reserved in accordance with Article 44 of the Revised Constitution of Ethiopia
end under Article 1478 of the Civil Code and rhet compensation be paid.
Article 44 deals with expropriation and probably the plaintiff wanted %o refer
1o Article 43 of the Copstitution whick provides that no oae is to be deprived
of property without due process of law, Article 1478 of the Civil Code deals
with the taking of posession of immovable property under the general head-
ing of “Expropriation”; this article of the Civil Code is not applicable to the
rircumstances in the present case,

The question to be decided is whether when the Minisiry of Posts, Tele-
graph amd Telephones ac1s in pursuance of Article 6 of Proe. Mo, 114 com-
pensation is payable or not for amy inconvenience or damage that may he
suffered by the cwner of the trees, There 1z no question that the right of the
Ministry is limited to felling the trees which are doing harm to the telephone
services) the Ministry has no right to carry away the trees felled. It = not con-
tested by the plaiptiff that the Ministry felled the trees and left them on the
lard, aithough it is alleged by the plainiff that some of the trees were later
found miasing. Now it iz true that, as the plaintiff pointed out, the Constitn-
tion provides that no person shall be deprived of property withowt duoe process
of kaw, bmt in the present case the duc process of law is the enaciment of Proc.
No. 114 and thiz Froclamation does not provide for the payment of compensa-
tion for any damage austained as a result of the felling of trees by the Ministry
of Posts, Telegraph and Telephones when the trees were not felled by the
owner after notice had been delivered to him in accordance with Asticle 6 of
the Proclamation. The Proclamation is » specizl measnre introdoced in the
general interest of the public, that i= the telephone services.

The plaimiff referred to Article 122 of the Revised Constitntion and stated
thay ander thiz Article any law conirary to the Constintion 1= moll sod veid;
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be argues that the Proclamation, which does not provide for compensgtion, is
contrary o Article 43 of the Conmtwtution. What Article 122 provides is that
any juture legislation, decree, order, ete. that is incopsistent with the provi-
sioms of the Constitution is null and void; that Article doe: not affect any
legidlation, order etc. that was in force at the time the Conatitution was pro-
mulgated. The Constitution was promulgated in 1955 and Proc. No. 114 was
cnacted in 1950.

For the shove reasons, this Court holds that no compensation is pavable
when the Minietry of Posts, Telegraph and Telephones acts m accordance with
Article 6 of Proc. No. 114 in felling trees and plaintiff's claim must be dismissed

The plaintiff shall pay E$100 costs to the defedant authority and the Exe-
cution (MEcer shall execute the order for such costs if the plaintiff fails to pay.
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HIGH COURT
Addis Abaha, Civ. Div. No. 1

MARPL 'S RIDGWAY & PARTNERS LTD. v,
THe I m.AND REVENUE DEPARTMENT

Civil Case No, 406/55

Civil procedurs — Consrollizg lawo.

Tazation. — Longterm contrects — Conditional peyments — Annugl ez sssesyment —
Procedire — Arts. 36 () and 55 Dec. No. 19 of 1956; Are. 55 Proe. Ne. 172 of THL*

On appesl from & deciston of the Tax Appeal Commissfon, which held that the tex-
paysr’s Incomwn tax Hability shenid be dstermined from the payments amd expenses shown
on itz books of zcconnt, even thongh the payments ware received nnder a longterm enntract
and, becspse the payments were conditioual, the tuxpayes's profit on the contraet confd
ot defipitely bo dstarmined unti! the coptrect was completed.

Held: Decision teversed.

1. Where a contract in.to be performed over more than e singls tay year and payments
msde during Hx perforrmancs are only eonditione? omtil # iz completed, no income tax i
das with Tespect to voch payments uatil the conditions attached to them have heen resclved
and the taxpayec’s profit on the contxact can be definitely determined.

2. The requirement that fpeoma chargeable under Scheduls © be declarsd apnnally,
within 30 dava of the end of the tax vear, Arr. 36(e) Dee. No. 19 of 1956, applier where
amesable mcome ren be determined mach yrar, ot #t does not apply to fnecomae derived
from lomgaerm rontraciv, where the taxpayer’s income cannot be definitely determined
wokil the tontrart’s completion.

3. An appeal from a dedsion of the Tax Appas] Commisdon most be filed within 30
days after the delivery of the notification of nssessment of the tax bte the axpayer. Art. 55,
Art. 55, Dec. No. J9. 1956; Art 335, Proc. No. 173 of 1951

4. Am b0 matters of proesdnre, Proe. No. 173 of 1961 replaces Do, No. 19 of 1056,
whors the proceedings mke place subsequent 10 puklicstion of Prec. Ng, 173, even thongh
ths procoedings comcern a tax year prinr to cueh poblication.

Sene I, 1956 E.C. (June 8, 1964 G.C.); Judge:: Dr. W. Buhagiar, Ate
Yosef Tekle Michael, Balambarass Alemayu Retta:— Thiz is an appeal againet
a decision given by the Tax Appezl Commi=ion on July 26, 1963, holding that
the appellant is to pay tax according to his books of account on the income
made by the appellant, subject to dedaoction of expenses incurred in the work
producing the Ixcome; the right of the appellant was reserved to submit an

* Spa, for preeemt law, Arte, 35(h) snd 12(a) Proe No. 173 of 1961. Except for special
provisions for & transilioon]l period. Proc. No. 173 of 1961 expressly rescinded and
replaced Dsc. No. 19 of 1956 and Dec. No. 54 of 1959 ex of the dzte of poblicaticn of
Pror. Ne, 173 in the Negarit Gazets, which was Jooe 2, 1951
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appeal eventually if and when he does not agree with the allowaunce for ex-
penses.

The appellant company has nnderteken, under a contract with the Taperi-
al Highway Awthority, the construetion of the Colubi Road in Harar Provinee.
It is not contésted that such a contract exists, which contains certain terms and
provisions as indicated in he contract copy wiich has been submnitted to the
Court. One of the terms of the contract is that the work was to be completed
within 36 months from the date of the execution of the contract, that is. not
later han Qctober 1963. and that for certain reasons the work was delayed until
1963; in other words the contract between the appellant company and the
Imperizl Highway Authority was not a conlract to be performed wholly within
one aseessable year of income bul was a long term contract.

The year of assessment in the present case is the year 1960,

The ground of appeal is that the Tax Appeal Commission was wrong in
Iaw in holding that the appellant company thould pay taxes on unfinished
work and on suppesed profits when the work undertaken had not been com.
pleted and the final result not knowns it i= sbmitted on behalf of the appel-
lant that the profits depended on the final determination of the Engineers of
the Imperial Ifichway Authoritv or on awards to be given by arbitrators in
cese of disputes. as provided in the contract. It iz snbmitted on behalf of the
appellant. company ihat the Tax Appeal Commission was wrong in law in bas-
ing its decision on the provisinne of Article 36(c! of the Income Tax Dectee of
1956 (Decree Mo, 19 published in the Negarit Gazeta No. 1 of the T6th Year),
Decree No. 19 of 1056, which Iavs down that declaration of imcome ehall be
made in respect of income chargeable uwder Schedule © annesHy within 30
dayz from the end of the year for which the tax iz due.

In his reply the respondent raised the question whether the appeal of the
appellant was Jodged in time. There ia no ground in this plea because hath
wnder Article 55 of Deeree No. 19 of 1936 and under Artiele 55 of Proc. No.
T73 of 1961 {and the latter Proclamation applies on this point as the matter is
one  of procedure] the appeal iz 1o be lodged within thimy dayvs of the deli-
very of the notification of assessment of the tax to the taxpayer: in the
present vae the motification s dated July 30, 1963 {a: shown in the photocapy
submitted by the appellant] and the appeal to thiz Court was lodged within
thirty days of that date,

On the merits, the respondent submitted that under the law the aceounts
of one year cannot be transferved to another vear and that therefore the appels
Jant cannot be relieved from the payment of tax for the vear 1960 hecanze of
an expectation of a loss in the future; and companies like the appellant
are to pay tax every year as prescribed by Arvticle 36{e} of Decree No. 19;
the respondent further submitted that if the appellant meets a loss in the
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futare, as feared, the appellant shall be free from payment of 1ax. The ap-
pellant, it has been submitied, has been taxed on profits derived in the vear
1960 and therefore the appeal is groundless.

The difficalty in thi= case arises from the fact that the ineome tax legivla-
tion makes no provision for long term contracts, that is, comdracts in which
the final total loss or profit on works undertaken cannot be determined within
the sceounting period or the vear of assessment; the profit or loss can oaly be
determined at the end of the contract and suhject to the special terms and condi-
tions in the contract. In such contracts, called long terms contracts, there i+ nor-
maliy a provision under which paymenis are made periodically as the work is
progre=eing, with a deduetion of a percentage to cover any contingeney for bad
work in the performance of the work which i not according to specifications, and
rubject to checking by engineers reyarding the guality of the work which mav
be rejected as not being in accordance with the specilications and cmq'uﬁnﬂ;"
to refund of any money that may have been advanced during the progress of
the work and to claim for damages that may arise as 2 resalt of bad work.
3uch conditions and terms are normal in long tern: contraets like contracts
for road building or the construction of public buildings like a city hall or of
private buildings like 2 huge block of flats. In these cases, it is inlpussihle W
determine what is the z:scssable income jn ome year. as the profits do fiot de-
pend on the money that ha: been advanced in one acconntable year and de-
duoting the expenses incurred in that year. in view of the terms ard condi-
tionm of the contract, any money paid to the contractor i= only a conditional
payment o0 which there may or there may not be a profit; 1o determine the
profit or loss that may result, the whole contract fur the whole period with
the term: and conditions of the comtract must be takes inta considerstion.

It is true that the present income tax legislation provides for the making
of declarations of income annually and for the pavment of 1ax annually; and
this i3 elearly intended to apply to cases where it iz possible to determine the
‘assessable income anmuzlly as in the case of any ordinary business or in the
case of persons receiving a salary or in the case of a person who exercises a
profession or in the case of & landowner whose income is derived from rents;
bat for reasons which have heen et out aliove, the existing provisions cannot
apply to lomg term contracts. In other words, in this reapect the income tax
legislation is behind the fast economic progress that is Jeveloping in Ethiopis
where work of great enterprices is being undertaken which cannot be complet-
ed during the period of one financial year or vear of assessment,

In the present case the appellant has been keeping regular books of ae
count and the Tax Appeal Commission has decided that the sppellamt must
pay tax according to such books. These books naturally show the payments
that have been made in respect of part of the road of Colubi built Juring the
year 1960, kut such payments must be considered in connection with the terms
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and eomditions of the contract. This the Commission has falled to do.  we
look at the comtract, we find varions provisions which indicate that the pay-
ments made cannot in any sense be considered »s final payments. Thas we
find in the contract the followmg termas: claase 2 of the General Provisions of
the Contract enzbles the engineer at any time to make charges in the draw-
ings and/or specifications of the contract, and in case the parties fafl to spree
about the adiustments necessary, the matter is to be submitied to arhitration;
clarse 3 of the saame General Provisions provides for termination of the con-
tract in case of defaslt and for damages for delay in the performance of the
contract; clause 4 provides for partial peyments 2t the end of each momth
for work completed and materials delivered, subject always to the right of
imspection and examination and test by the engineer as provided in clause 8,
paragraph (¢! of which specifies that in case work is found defective or mon-
conforming in amy materfal respect the contractor is to defray sll expenses for
the impection and examioetion and of catisfactory recomstroction.

Tt is clesr that under arch terms any payment made in the period of sny
one vear eap be only a conditional payment. that js, smy such payment in ah-
ject to aty dednction or defraving of costs that may prove necessary after in-
spection and exsmination by the encineer for the work performed smd materi-
als supplied during that year, and the resnlt of the inspection and examipation
by the engineer iz not necesearily known within the zame year. For theswe rea-
1om= it ix impossible. ac stated szhove. to Teach z conelmrion as to the assemable
ineome for the vear during which the conditional payments are made.

In wuch circumrstances there are, in the opinion of this Conrt, two posetble
saketions to the problem ereated by the present state of the incotae txx legisle-
tion, namely —

{a) to comsider long term contracts one task job over = period of vear
and to assess the taxghle income sfter the whole job ia completed:
it is then posible to have a clesr picture of the profits made awd
losmes sustained om the whole contract; or

{b) 1o attribute to any particular accnmmlating period (year of assere-
mert) sach proportion of the eutire profit or Joss which hat remlted,
or which it is estimated will result, from the complete performanee
of the contract as is properly attribatable to that accommting period
having regard to the extent to which the contract was performed n
that period.

The solution at paragraph (b1 may not be of easy application in practice and
may have anfavourable results to the general revenue and 10 the taxpayer
except and unless the whole matter of assessment during the acconnting peri-
ods is revised at the end of the romract. Taking 21l the shove into coneiders-
tion snd particularly this present state of income tax legialation, which makes

— 3l —
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no provsions for long term contracts. this Court is of the opinion that, with-
ont prejudice to the submission to 1the income tax anthorities of yearly declara-
tions, the assessable imcome cannot be determined except at the end of the
copiract and that therefore taxable income shonld be smsemed at the end of
the contract and tax i= payable at the end of the contract.

For the above reasons this Comrt reverses the decision of the Tax Appesl
Commision snd holds that the taxzhle income is to be assessed at the end of

the contract between the appellant company and the Imperial Highway Autho-
rity and tax is payable sccordingly.

The respondent shall pay the appellant court fees of this appeal socord
ing to receipt and costs of E§100.
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HIGH COURT
Addi= Aksha, Admin. Div.

X v THE MINISTRY OF POSTS, TELEPHONE AND TELEGRAPH
Civil Case No. 292/56

Constitutional law — Dus process — Administrafive procesdings — Art. 41 Rev. Const.
Adminigtrative Imwe — Rigke to independent adjmdication.
Civil procedure — Execulion of judements agginat the gorernitent.

In an action by an employes of the defendant Mioistcy to obtain an order resiraining
the Minisiry from making faurtber dedoctionms from his pay.

Held: Order gprected.
Tke plaivtiff subsequently sgain petitioned the Court, alleging that the deiemdant had

refused to comply with the Conrts Hrst order sod seeking z further order directing the
defendant to comply with the fitst order and else 1o repay the dednctions alrasdy mede.

Heid: QOrder pranted,

1. No one shall be deprived of life, Liberty or property withoot doe process of law. Art.
43 Hev. Const

Z. An administrative proceeding in which a government ministry sdjndicatss its own
elaim aird then execnies the resnliing order does oot afford the opposing party due process
of law.

3. An sdminiatrative order of & government minisiry which withhiolds 3 part of the pay
of one of its employees in order 1o satisfy a claim which it has againg the smployes, tha
claitn not kaving bean independently adjodicated, is not sustainable at law.

4. A money judgmeni againeg s governinent minigry may be execgted by lewying on the
Ministry's bank mcconnt,

Sene 26, 1956 E.C. (July 3, 1964 G.C.}: Judges: Ato Belstchew Asrat,
Ate Wolde Mussie Yihdego, Ato Makonnen Getshun:— After a study of the
document, we have given the following order. No one shall be deprived of hia
life, liberty or property without due process of lew. If one perty claims that
ancther owes him something. he has the right to bring an action sgainst him
in court, but ne one can be parly, judge aud exeentor in one and the same
case, It is very rarely that an administrative decision deprive: a person of hi
property. Bat we are not of the opinion that an administrative decizion which
deprived a person of his monthly salary would be sustainable at law.

H every time 2 defendant claimed that his employees were at fanlt, he
were 1o be the sole judge of such claims, then it cannot be said that the power
of the courts and the rights of individuals are safeguarded.
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Therefore, the defendant is hereby ordered not to deduct from the pPsy
of the plaindiff hercafter.

The plaintiff can institute a suit against the defendant to recover the pay
which has already been deducted.

Defendant is heveby ordered to pay the plaimifi’s expenses in the filing
of this wmit.

The execution officer is hereby ordered to execute thiz order accordingly.

Maskaram 27, 1957 E.C. (October 7, 194 G.C): Judges: Ato Tefferi
Desalogn, Ato Weolde Mussic Yihdego, Ato Deneke Ashenafi:— A letter dated
August 5. 1964, Ref. No. 3036/56, from the FExecution Office, and a statement
of claim dated September 17, 1964, from the plaiotifd, are attacked to the file,
In the letter mentioned sbove, the Execution (Hficer stated that while hiz office
war execoting the order given on July 3. 1964, the advocate for the Jefendant.
after receiving the execution letter, asked for continuance on the ground that he
hsd spplied to the Ministry of Justice for an injunction against the arder of
the Court. Plaintiff, on the other hand, asked that he should be paid from the
defendant’s bank accoumt. The Execation Office then requested an additional
order to carry out the execution according to the request of the plaintiff, In
his statement of claim mentioned above, the plaintiff alleged that the defen-
dant had refnsed to pay the sum of E$125 — plaintiff's expenses incurred in the
opening of thiz fiie. He also alleged that the defendant had fajled 1o abide by
the order of 1the High Court and had continuel 1o deduct from the plaintiff's
mornthly pay, which deduction now amounted to ES18D. Plainti#f therefore re-
spectfully requested the High Conrt for an order against the defendant, the
Ministry of Posts, Telepbone and Telegraph, for the payment of the plain-
uiff"s expenses and deducted salary and al:o that it ke re-trained from making
farther deductions from ihe plaintiff's pay. The plamntiff was asked to introduce
evidence supporting his allegation that a deduction from his pay was made after
the order of the High Court was given. He then introduced a letter dated
July 25, 1964, Ref. No. 09499°122/30 and addressed to the accounting depart-
ment, & copy of which was given to the plaintiff. He sleo intreduced two receipts
dated August 6 and September 3, 1964, for the payment of the sum of ES480.

Additional Order

The file ahows that following the order given on July 3, to the effect that
there should be no more deductions from X's pay, the defendant Ministry was
ordered to psy the plaintiff’s expenses incurred in the opening of the file,
Defendant not only failed to pay the expenses but al:o {ziled to abide by the
order of the Court, and the sum of £$480 was deducted from the plaintiff's pay
after the said order was given. Stating the difficulty it faced in executing the
order, the Exeention Qffice has asked for an additional order to carry out the
execution mpon defendant’s hank sccount. Plaintifl also has prayed the Court
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for an additiopal order to restrain the defendant from making further deduct-
ions from the pleintiffs= salary and alao for & payment of the E$480 and conrt
expenses from defendant’s bank sccount.

Therefore, it is bereby ordered that plamtiff be paid from the defendant’s
bank zccount, the sum of E2480 deducted from his salary and slso his expenses
incurred in pbtsining the previcus order. It is also opdered. a3 was provided
in the previons order, that there shall be no further deduction from the plain
tiffs ealary unless such deduwction i= ordered by a eourt following a proper
filing of a suit. Failure ta abide by thiz order and a further deduction from the
plaintiff's salary wonld entail grave conrequences for the anthorities concerned.
A copy of this order shall be sent 10 the Execution Office to carry ont the ex-
ecution aceording to the given order.
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HIGH COURT
Azmara, Civ. Div.

X v. TABOTU GEBRE TINSAYE

Civil Appeal No. 167/56

Family lme — Poenel fillaion — Acknowledgment of poternity — Poowdiss of
Staizza — Arty, T and 748 Civ. C.*

On appeal From & jodgmendt of the Awenjs Court allowing =n setioe for peteroal fliation
and 2 sleim for maictemncs by 8 woman o respect of har child,

Beld: Appml aliownd.

1. Acknowledginsnt of patergity mar only be made In writing and o furit edndedon of
paternity will saffice to establish that laet.

2. No legal bond exists betwean a child and ity futher whers the chdld B the ontcoms
of an aet of prostivotion.

Hedar 8. 1957 E.C. (Nov. 17, 1964 G.C.}; Jodges: Captain Eymn Gebere
Baweariat, Dejazmatch Idris Lejam, Frewrari Suletman Eldicen:-— This i
an appeal against the judgment of the Keren Awrajs Court which affirmeed
the decision of the Woreda Court whereby the present appeBant was dedlared
to be the father of the respondent’s child and sdjridged 1o pay 2 maimtenance
allowance.

The finding of the lower court was hased solely on the mother's teeti-

mony under oath in accordance with the customn ther existing,

The Awrxja Court n ita judgment lehoared on the sssumption that the
appellant had acknowledged the paternity of the child. It hebd that by virtne
of Articles 307 and 308 of the Civil Code the constart failare of the sppellzns
to reply to the several leiters written to him by the respondent revealing that
8 2on has heen horn to him i a tacit scceptance of paterrity, Wa are, however,
of the opinfon that the Articles so cited are irrelevant to thie casc.

The mandatory provisions of Article 748(1) of the Civil Code require that
acknowledgment of pateraity be clear and in wrrt:ng Any acknowledgment
short of that, such as & tacit or oral acknowledgment, i= fsgally ineffective.

In addition, the Awraja Court was of the opinion that the clild had the
statns of being the sppellant’s child. Filiation by possession of the mtatos of

* Sen plio Art. T40 Civ, €.
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child is based on evidcrce that the Father has treated the child s= his own
and that the child is regarded as the child of the man by hiz neighbonrs and
zociety. Possession of statns must therefore he proved by witnesees,

The present Jdispute imvolves a very differemt legel issue,

The respondent has revealed to thiz Court that she earns her hvelihood
bv prostitation and has sdmitted that she recetver other men for the purposs
of having sexual intercourse with them. Tt has heen well estahlished that by
virtae of Article 72113) of the Civil Code children born ont of such relations
have a juridical bond onlv with their mother. So also does Sub-srticle 1 of
the same Article provide that relations establiched Between a man and woman
onside of wedlock or outside of an irregular imion shall have no juridical effect
attached to them. Tn view of the nrovisions of Article 748(1). which clearly
states that sn ackmowledgment of paternity has no effect mmles #t jo made
fn writing, and also havinz regard to Article 721, which expresly provides
that no legal effect shall be attached to parenthood outside of wedlock or
outside of irregular union, to hold that the respondent’s claim has a Jegal effect
attached %o it is in onr opinion to violate the clear provisions of the Code.

The intention of the legislatnre in emactinz this law was to restore dignity
to the family and preserve the social order, to Jiscourage adultery and prosti-
tition. and it is the judges® duty to carefully interpret the law in light of thia
paliey, a poliey of relatively high importance that carmot be ignored or Hght
Iy prased over.

An action for declaration of paternity could only be instimated where the
mother has been a victim of ahduction, rape or duress mnd the child was con-
eejved as a resalt. For all these reasons, we hold that fliation could not be
proved by producing witnesses. Neitber shonld a dispmote be adjudieated in
accordance with customrary law but in mccordance with the Civil Code. We,
therefore. dismiss the claim of the respondent snd euash the Awraja Court’s
judgment. We order that a copy of thiz judgment be zent to the Awraja Conrt
to motify them of the reversal.

Delivered om this 17th day of November, 1964, in the presence of both
parties.
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HIGH COURT
Addis Ababa, Admin. Div.

BERNADONI GIUSSEPE V. THE INLAND REVENUE DEPARTMENT
Civil Appeal No. 457/56

Administrative lew — Appellaa cdministrative fribunals — Precedure — Tax Appecl
Comarizsion.

Taxation — Administretive procedure — Art, 56 Prog. No. 173 of 1961,

On appeal from a decision of the Tax Appeal Commizsion, which reduced the petitioner’
1ax zeseodmient but also, on its owan molion, lmposed a fine on him.

Held: The decision with respect o the Epe i guashed; the decision wilh reapect to 1he

i .

L An administrative decision not based om proper procedors is comtrary to the law and
therefore woid.

2, Appellsts administrative tribunals are oot empowered to dacide matters not raised
by either perty.

3. Where the decision of the Fax Appesl Commission failz 1o show that eithes tha
Inland Bevenue Depariment or the taxpayer had regoested :het & fine be imposed on the

taxpayer, the deeision of the Commission imposing emch a3 fine ia void. Art. 56 Proe. No.
173 of 19%1,

Yekatit 15, 1957 EC. (February 22, 1965 G.C.); Judges: Ate Tefferi
Desalegn, Ato Wolde Mussie Yihdego, Ato Asayegn Adal:— Our examivation
of the file reveals that the appellant alleged:-

1. The decision of the Tax Appeal Commission that the appellant should
pay a fine of E$3,768 was erronecus and net sustainable at law, becanse it was
hxed on neither the allegations of the appellant nor on those of the respoms
dent. In other words, the respondent did not ask that the appeliant be required
to pay an additiomal E§3,768 with the tax

2. The appellant did not appeal to the Commission on the ground that he
wes reqauested to pay a fine.

Therefore, the appellent prayed that the Court quash the decision of the
Tax Appeal Commission as regards the sum of E§3,768,

Respondent’s advocate zlleged in his statemen: of defence that according
to the first sseesament the appellant was directed to pay the sum of E$29,160.
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Bezvanong GivsseEpe v. THE Ixrann REvERUE DEPARTMENT

But becsuse appellant disagreed with thal aszessment, he appealed to the Tax
Appea} Commission, wlcreupon the Commiesion reduced the assessmeni tu
E$22.608 including the E$3,768 fine. Since the Tax Appeal Commi:sion teck this
step witkin ils power given under Article 36 of Proe. Mo, 173 of 1961, respon-
dent argued that appeflant cannet contest that pewer of the Commission,

The High Court iz aware that its duty an appeal i5 not to enter into the
merit: of the assessment but to decide on questions of law which arize on ap-
peal.

Appeliant alleged that his appeal wa- based on a questiva of law in that,
while 1t was true that the Tax Appeal Cunmission kas the power te vary the
assessment, this power can be cxercised ouly when either the Inlaod Revenue
Department or the other psriy appeal: for an increase or a reduclion of the
assesament. Otherwize, the Tax Appeal Commission has no power io decide
points which ate not appezled.

We have found appellant’s zllegation 1o be sustainable at lzaw as a matter
of procedure.

Any decision should be based on proper procedure.

Departmentz having appellate jurisdiction should consider and decide
only matters which are appealed. Thoy should not decide matters which are
not appealed and thereby canfer a right upon a party who has staved st home
without taking any appeal ww them. If they do canfer such a right, they are
wet follawing proper procedure and therefore their decision should be review-
ed aceording 1o the law,

We have understoad that the appellant appesled from the decision of the
Commission and sought 10 have ils decision reversed on the ground that it had
followed zn improper procedure in reaching itz deecizion.

Basically, appellant was reguired to pay the sum of E$20.160 in tax, for
the year 1962. That there was oo fine atluched to that reguest was shown by
natice No. 374746,

The sppellant al:o appealed to the Commission on the ground that ke did

not agree with the assessment, but he did not appeal on the ground thai be
was lined.

Fram the facts we have gathered, the Tex Appes! Commission, being aware
that the Intand Revenne Department was wrong im t: assessment, has on the
one hand reduced the amount to E$18,840, but en the other hand it ha: fined
the appeilant without any appeal from either parly.

But since it was not stated in the decision on whose request the fine was
imposed, the decision is found to be bazed on improper procedure.
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Ar we have previcusly stated, respeuadent’s advocale in his starement of
defence alleged that Article 56 of Proe. No. 173 of 1961 has empowered the
Tax Appeal Commission 1o reduce, increase or annul an assessment and make
further consequential decision thereon.

In reality, the law if followed in its proper sense simply explains the
suthority of the Commission to decide on points of appeal, and it does not
give the Commission the power 1o xaise new point: and give decision en them.

H the Commission could do this, it shkould oot bave been called an Appeal
Commissicn but rather a Commission of first instence, whose duty would bhave
been defined by the law as a first instance assessor.

Therafore, the decision of the Tax Appeal Commizsion delivered on June
13, 1964, as regards the fine in the sum of E$3,°68 was not based on any point
raised on appeal. It was based simply on the Commission’- own view of the
case. We think that it is therefore contrary to the law and thus void. Hence
the decision of the Commission as regards the fine is guashed and the rest of
the decision as regards the assessment sustaitied.

Since, after a reduction of the fine, the Inland Revenuve Departmeni’s

1ight to collect the tax in reserved, it shall receive a copy of this judgment to
be notified of the decision.

Deliverad on Februsesy 22, 1965,
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HIGH COURT
Addis Ababa, Admin. Biv.

MULUGETA AYELE ». THE INLAND REVENUE DEPARTMENT
Civil Case No. 423/56

Adminigrative Law — Appellaie odministrafive trilemals — Frecedura — Tox Appeal
LCommisrzion.

Taxgtion — Assessmert by estimalion — Adminigrative procedura — Aris. 40 ond 36
Prec, No. 173 of 191.*
Appesl from = decision of the Tax Appeal Commission, which sustained the Inland

Bevenune Department's sssesement of the appellants tax by cetimation end in addition
incressed the zmsesmment oo its owDn melicn.

Held: Discision incressing the ssscisment quushed und the cppellant taxpayer direcied
16 pay the 1ax smsoesed by the Inland Revenoe Department,

1 The Inland Revenue Department iz smpowetsd by Azt 40 of Proc, Ne. 173 of 1561,
10 sasems income tax lighility by estimation if it finds the tazpayer’s secount books unreliebe,

3, The Tax Appesl Commnisgion is empowened te increase or rednce Lz asscapments =t
the request of the Inland Revenne Department or the taxpayer, and it may anonal an assews-
mextt if it ia proved that the laspayer had ne Meonve. Art. 56 Froc, No. 173 of 1%61.

3, The Tax Lppesl Commimion may nol increass a toX sssessment on ith own muotivs
under Ast. 56 of Froc. No. 173 of 1961

Megabit 10, 1957 E.C. (March 19, 1965 G.C.); juiges: Alo Tefferi Dese-
jege, Ato Wolde Mussie Yihdego, Ato Asayern Adali— ln his original appeal
to the Tax Appeal Commizsion, appellant alieged thzt the lniand BReveane
Department accepied only scme of the accounts kept by him, arbitrarily ze-
jected the rest, and made its final asscssment ou the basis of estimation. In
acgordance with Article 538 of Proc. No. 173 of 1961, this present appeal was
lodged from the decision of the Tax Appeal Commission, which alsa accepted
appellant’s book of accounts in part and rejecied the -rest. It slso npposed o
fine an the appellant o ity own motion without its being requected o do o by
the Iolamd Reveoue Depsrtment. Plaintin further nileges that he lhad ket
proper accounts to show the profit he earned in 1961 and requested thi: Court
to guash the decision given by the Tax Appeal Commiszion and order the

* The Tax Appeal Comsnisslon decision from which this sppeal was laken wppears
o p. 355,
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Murvcers AvELE v. THE INLAND REVENUE DEPsRTMENT

Inland Revenne Department to mske its zssessment on the basis of what was
showz in his books.

In its atatement of defence, the respondent deparumernt alleged that the
appellant hed subinitted the supposedly properly kept books to its tax aszessor,
who discovered that EF1,148,006.662 worth of sales were not recorded in the
hooks — a sum that indicates how many more vnrecorded sales have not vet
heen disclowed. Moreover, it argued that the steps taken by the Income Tax
Anthority were in accordamce with Article 40 of Prec. No. 178 of 1961, which
provides that the Authority may ases the tax by estimation if it finds the re-
corde and books of accounts kept by the taxpayer unscceptzble. And Article
56 of the same Proclamation anthoriees the Tax Appes] Commission to in-
crease an assesament made by the Income Tax Authority if it deems it just.
Accordingly, the respondent department requested this Court to affrm the
decision given by the Commission and applied for ita execution.

The tax assessed by the Inland Revenue Departinent was EX11.300 but the
Tax Appesl Comunission inereased 7t by $2,821.50 and ordered the sppellant
to pav Eﬂ*l,'lﬁ!l.ﬁﬂ The appellant arened that the tax should oot have heen as
seaned bv estimation, but on the hasiz of the scconnts he kept. He then redquest-
ed this Court to quash the decision of the Tex Appeal Commission and order
the respondent department to assess the tax on the basis of what s recorded
in his account hooks. He even produced a copy of a decision of the Supreme
Imperial Court in a similar ease and asked for n decision 2long the same Yines.

The first ground of appeal must he dismissed since Article 40 of Proc. No.
173 of 1961 empowers the Tncome Tax Anthority to assess the tax by estima-
tiom if it finds the taxpaver’s acount books noreliable.

However, this Court find« the Tax Appeal Commission’s decision srbitrary
hecause it may exercise the power vested f it by Article 56 of Proc. No, 173 of
1961 only under certain comditioms. It mey increase the tax if the Tnlend Reve-
nue Department claims that it is too low: it mav reduce the tax if the tax-
payer proves that the sssessment was loc high, and it may annul the assessment
if it & proved that the sppeflam did not earm snything, But ander ne cireum-
stamcem may it increase the mssesament on it: own motlon. Soch a decizion is
eomparable to condemning a person who appealed from a sentence of ten vears
fmprisonment to death.

For the above veasons the decision given by the Tax Appeal Commission
on August 5, 1964, js quashed. The appellant shall pay the tax zssessed by the
Inland Revenue Department., The parties shall bear their own costs, but the
reepondent shall pay court fees accordimg to receipt.

A copy of this decision shall be sent to the Execution Office,
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LABOUR RELATIONS BOARD

EMPLOYEES" ASSOCIATION OF ]0S. HANSEN & SOEHNE v.
JOS. HANSEN & SOEHNE

Re: The dismissal of MESFIN DEMISSIE

Latowr low — Burden of proof in oction for reinsictement — Arz, 30{e) Proc. No.
216 of 1963,

Civil procedure — Burden of proof — Labowr Relntions Board. *

Aetion by the employeen' amocistion of the respendsnt company to have s fmrmer sm-
ployee of the company reinstated o kie iob. The smpleyees’ mssociation alleged that the em-
ployos Bed bheen SHsmnissed hocsmee of hiz membecship fn the saspcistion and thet the dis-
maissal therefore was unlawfol under Art, 30(c) Froc, Mo, 210 of 1943,

Held: The regpondent company is ordered to relnstate the smplovee.

In #m actfon to lmve an employee reinstated on the ground that he bes been dismismed
for heing & member of the emplovees’ association, contrary to Art. 30{c) Proe. No. 214
of 1963, whera the employes is 3 member and secretsey of the smociation, the atton mar
u?th?adlm&hmmd' on the groond that the emploves bar filed 1o enbmi proof in wapport
of hix tiom,

Maskaram 22, 1957 E.C, (October 2, 1964 G.C.) : Members of the Board:
Blatm Tirfie Shumive, Blatta Kifle Igei Yihdigo, Ate Yilma Hailn:— The
emplovess’ association of Jos. Hansen & Sochne (Eth.) Lid., Jodged with chis
Board an application dated July 14, 1964 under File No. 5/1/11-29/56 in which
it is stated that the emplover. Jos. Hansen & Soechne, first served a letter of
discharge on its smployes, Ato Mesfin Damissie, when he came bhack from
Kampala, where he had attended a 1raining seminar in the field of “Lebour
Relations™, After that the employver transferred him to different sectioms and
complxined that he was not capable of handling the work and that he did not
co-operate with the employees. Finally, the employer dismissed him contrary
to Article 30(¢) of the Labour Belations Proclamation, Proc. No. 210 of 1063,
The applicant therefore petitioned the Board to examine the matter and order
the return of the employee to his post.

As per imstructions icsued to the employer, Jos, Hancen & Sochne, the re-
spondent submitted a written reply dated August 5, 1964, inserted in File Na.
5/1/11-31/56, and also made an oral statement as follows: The reason for the
discharge of Ate Mesfin Demissie i= evident from his persomal file, from which

* The decision of the Supreme Tmperial Court on appez]l from the Labour Relations
Board@’s decision appears at p. 259.

— 348 —



RE: vaE psmissa o Mpseny DeEvss

it can be seen that he failed to co-operste with the other employees or with
his immediate mupervisore. As a result, he occasionafly wae warned, bt he did
not improve. Furthermore, when Ato Mesfin was preparing te Jeave for Kam-
pala he was requested by the company to park in the company’s garage the
vehicle which be had bought from the company oo credit and for which he had
not paid the foll price, but be did not compiy with that request. It appears also
thet he was traneferred to the Simens Sextion, where he was unsbhle to meet
the requiresmnents of the work. The employer cancluded its snbmission hy adding
that the employee was working in the “Sheba Club™ late at night, at = time
when he had to reat as a result of which he came late to work sad wms paraly-
zing the operation of the whole section, whach gave ample resson for hig dis-
niiseal. The emmployer asserted that these being the reasons for his discharge,
his being a key member of the association had nothing o do with the steps
taken by the company,

The Board then adjourned the case six times in order to study the merits
of the matter and to decide.

At the heating on Anpust 14, 1964, the Board examined the written snd
oral snbmissions of hoth parties and ordered the employer Lo subanit to the
Board on August 25, 1964, all dockmentary proof in support of jts defemce.

Omn the hearing date of August 25, 1964, the employer submitted the follow-
ing documentary evidemce o the Board

1. The lstter dated December 27. 1962, addressed to the employee, refers
to a previous letter dated December 4 amd notifies the employee of his dis
missal from hie work a: of February 28, 1963, for being abseut from hie job
meoy times.

2. The letter dated November 8, 1963, addresed 1o the emplayee, ¥ a
warning letter in which he was notified concerning his working at the “Sheha
Clob" daring late hours and in which he was fold to stop that work or he
woukd be discharged.

3. The letter dated November 19, 1963, addressed by Ato Mesfin Demiaaie
1o the company in reply to the letter mentioned in item 2 above, gives an ex-
planation 1o the effect that one has to work overtime in order to improve his
living standard.

4. The letter dated December 3, 1963, addresed to the emplovee, is an
additional warning letter asking him to quit his work st the “Sheba Ch:b."

5. The letter dated February 17, 1964, addreased by the company to Ato
Mesfin, is a letter in which the employee was asked to bring and park his car
in the company’s garage until he returned from Kampale.

6. The leder dated April 15, 1964, sent by Ato Mesfin from Kumnpala to
the company, is a letter in which he explsimed the importance of his truining
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to the business of the company and said that the car in question was kept by
his mnele in good condition.

7. The letter dated May 29, 1964, addreased to the employee, iz a lotter by
which the company di:charged Ato Mesfin as from July 31. 1964

8. Thew by a letter dated July 6, 1964, the company told the emplovee
that he was transferved to the Simens Section and woald work there untd he
improved his condact; it further informed him that hiz dismissal as of July
31, 1964, was ecancelled pending further comideration by the company wutil
Augnst 31, 1964

The Board then granted z number of adjourament: to permit the employer
te produce any other decumentary proof or witnesses in this matter, and final-
ly the employer oflered as M3 witness Mr. Keller, chief of ovne of the sections of
the company. The cimplovec objected to the testimony of Lhis witnes. sayving
that the witness wa: hiz adversary aml was one of 1the reasons for his di~charge.
The Board, having in minid it ability to weigh the evidence of thiz witness,
allowed him to give the [oliowing sworn -lzlement,

The witness stated in slwort thal he came 10 knuw Ale Mesfin when Ato
Meafin was working umder him at the Stores Department. He -aid that, el-
thoagh Ato Mesfin was co-operative in the beginniny. he later engaged in bad
conduct which was not in line with the company’s rules, such as coming late
to work, being a bad example to Lhe other employee:. and disagreeing with his
workmates. The witness further =tated that Ato Mesfin was given wrilten amd
orsl warnings copcerning these matters, but that he (il not improve his

conduct or discipline himself,

Then the employer informed the Board that it had ne other documents
or witnesses to e heard in thiz case. The Board asked Ato Mezfin if he wanted
Lo produce witnesies on his part, and he said that lie would net produce wit-
nessez mor submit deocnmentary evidence singe the evidence -uhmitted by the
employer bad proved hiz case,

Being aware that it is the ¢ty of the Board to bring the emplover and
the employee together to settle their differences amicably without seeking the
intervention of this Board, varions adjonrements were given in the hope of
such a solution, and both parties were repeatedly advized to zettle the matter
by themselves. But the parties told the Board that they could not reach any
agreement and asked the Board for a decision. Accordingly, the Board examin-
ed the final submissions of both parties, dated September 23 and 28, 1964, and
hereby gives the following decision.

1. Becanse the applicant, Ate Me:fin, i+ 2 member and secretary of the em.
Moyees” association, the Board cannot grant the employer's request that this
maiter be ciosed on the ground that the empleyee has failed to prove his al-
Jegation that he was dismissed only for being a member of the employees® as-
sociation.
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2. The documents {Exhibits 191 are letters by which the emplover dis-
charged the employee for working at the Sheba Club at night-tiowe; for not
being on good terms with his supervisors and workmstes; for comimz ste to
work; and for having fsiled to keep the car in the compaty’s garage, In the
Boayd’s opinion, the said letters do not conctitut good reason: [or the em-
ployee's dismissal and, therefore. they are not considered enfficient evidence
that the dismissal was justified.

With regard to the question of the time that the emplovee is raid to
have wasted, the employer. although having heen aked te produce,
cannot present the time-hook to prove so. The emplover also [failed
1o prove that amy amount had been dedvcted from the emplovee’s salary for
coming w work late. The emplover was again  a ked 1o prove by a medical
certificate 1hat the emplovee has cawsed certain damage to the company’s work
by having been il! and coming late to work as a result of workine at the Sheba
Club Iate at night, kot the smployer [aifed to produce any such evidence. The
viaployer waz asked te call as it wilnesies employees of the company other
tiian Mr. Keller to prove that the employee was not on good term: with his
workmates, but the ¢mployer zaid that it had no other witneses, The Board
cannot rely on the evidence given by Mr. Keller as 10 the conduct of the em-
ployee or his coming late 10 work, sioce Mr. Keller, in his own statement, ad-
witted that zlthough he was 1he employees immediate supervisor, he has not
kept any recomd of the alleged bad conduct or taken any step against the cm-
ployee at the time. The emplover on #ta parl cannot produce any other evi-
dence to show that the smployee was discharged for zood cause,

3. Having examined the documents sohmitted by the emplover and the
employee, the Board has concleded that the dilferences hetween the disputing
parties arose at the time the emplovees a:zociation wa< formed and their dis
agreement became worse when the employee began his preparation to leave
for Kampala for wraining in the field of Labour Relations. Comsidering the
fact that the emplover transferred the employes 10 a new technical section and
then complained of his inability to cope with the work before he was given
adequate iraining; and considering the fact that the employer dicharged the
employvee three davs after he retumed from Kampal: and without good
reason; and considering the fact that one of the ressons for the dismissal of
the employee was that he failed to preduce for safckeeping the car he had
purchased on eredit, the Board is of the opinien that none of these ground:
constitute good cause for the discharge of the employee and that the employer
has treated the employee’s case unfairly,

4. Therefore, the Board i# of the opinion that the employer has discharg-
¢d the employee withowt good cavse, which act is contrary to Article 3ic)
of the Labowr Relations Proclamation, Proc. No. 210 of 1963, which states
“that no employee shall be discharged for being 3 member of an employees
asaocjation without good cause”. We therefore have decided that the employee
should be reinstated and that he is entitled to all of his previous rights,
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TAX APPEAL COMMISSION

MULUGETA AYELE ~. THE INLAND REVENUE DEPARTMENT

Taxation, ¥

On appeal from the Inlend Hevenue Depactment’s assessment of the appeliant’s ineome
tax liahility.

Held: Assessrment incregeed to E§14.121 50,

Hamle 29, 1956 E.C. /August 3. 1964 G.C.}: Members of the Commis
sion: Ate Haile Leul Habie Giorgis, Captain Evs:u Gebre Hawariat, Ate As-
sefa Hawaz, Ato Wolde Amanuel, Ato Negga Fanta, Haj. Abubaker Sherif: —
When asked how much profit he made on 2 “quintal” (1000 kgs.) the ap-
pellant answered that it varicd from ES 1.00 1o ES 0.75. But, he added, not even
that, because there were limez when he sold &t 2 loss. Anyhow, he said, his
expenses and profit were faithfully recorded in his beoks, and the Inland Re-
verue Department rejected the accounts he kept so as not to inclde his expens-
es and thereby lower the ascssment.

The lnland Revenue Department’s defence was that aside from the
E$4.234,000 worth of cales shown in his books, the appellant had sold Fx12,536
worth of grain and flour to A. Mikos, E§935,215 worth of the same item to P,
Sarris, $256,137.05 worth of grain aod flour to the Asseciated (¥l Factories and
E$41.800 worth of grain and flour to Ato Wonbe Makonnen. In snpport of its
allegations it submitted the list of these sales to the Commmission, The appeliant
said that he had no further evidence to introduce and yrequested a decizsion on
the basis of the evidence alrcedy. introduced. After due deliberstion the Com-
mission dispozed of the matter a: follows:

“Though the Inland Revenue Department rejected the accounts kept by
the sppellant, there was no controversy as to the income. It has been estzblizh-
ed that the vearly sale was E§14.390,137, and st the rate of 13% the appeliant
profit amounts to E$65.832.95. Now pursuant to the power vested in this Com-
mission by Article 56 of Proc. No. 175 of 1961, we have raised the tax to he
paid by the appelant to E§14212.50, the amount he depasited when he lodged
the appesl 10 be included therein.”

* The decision.of the High Court on appeal from the Tax Appes]l Commimion’s decision
appaats at P, H,
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ARTICLES

THE PENAL SYSTEM OF ETHIOPLA
By

Stevea Lowenstein
Faculty of Law, Haile Sellassie I Universicy

I. The Legal Setling

Before the advent of the seventeenth century, the penal law of Ethiopia
was primarily a matler of diverse customary practices, although hoth the
LUhurch,' eoncerning moral matters, and al times, an Emperor, at other times,
more localized kings, enforced what might be termed pepal sanctions concern-
ing thowe maticrs directly affecting their power.* No integrated hody of penal
legialation existed, however, until some time in the seventeenth century when
the “Fetha Nagast” or “Law of the Kings” was introduced inte Ethjopia.

The Fetha Nagast is & sophisticated compilation of legal prescriplions
concerning both religious and secular maltere wrillen i approximately tha
thirteenth centory in Egypt as a guide for & Christian population living within
Moslem society. Uriginally weitten in Arabic, and incorporating law irom the
ld apd MNew Lestmments together with Roman, Canon and some Moslem pre-
cepls and the proceedings of the early councils of Nicava and Antioch,* it
was translated in Ethiopia inle Ge’es, the ancient Lthiopic language, and ap-
plied throughout Christian areas ¢f the country by the Churchs® As iv com-

This article is appearing concarreptly in Milner (cd), Penal Srgems of Africa (1963).

1. The Ethiopian urthedox Church, teunded in the fporith ceptnry on the doctrines of
Spint Mark, is the Eztublished Church of the Empire, Art. 126, Hevised Usnsitolion of
1935. in chur period of Ethiopian bistory, the empire was restricled to the centrel and
norihevn bughtands which were almos: enliraly Christian. Tedsy, however, the cougiry
is moch cipunded uad includes largs AMowem ond pagen popolations. Sea M. Pecheo,
The Government of Ethiopia 101 i, (1948).

2. From the fall of the Axumite kingdem, Etbhiopian hisory bas vacillated between cenirs.
jized conirel siemming from 8 eapital city and its roling Emperer, acd the constant
re-emergence of localived kings and centers vi power. The Emperor cecsives, eveo
today, the Ambaric wtle of “MNegusa Nagast” meaning “King of Kings™. See “The
Chronicle of the Emperor, Zare Yagob (1434-1468,7, 5 Eihiopia (bserper 152 (1961);
The Chronicls of Baeds Morvam {1£68-1478)", 6 Eihdopia Observer 63 (19%62): and
more gZenerully, Pecbam, op. cit. w1 6% fi, 138 [i.; K. Pankhuret, Economic Hisory of
Eehiopia 119 B, (1961).

3. The Fethe Negasy is reputed by Ethicpien iraditton to hsve been writtem by *Threa
Hondred Sages”, that iz, the Selest Meeti, the 318 Fathers of the Church, See Graren,
Introduction, Le Code Mena! de FEmpire d'Ethiopis {Centre Frangsis de Droit Compwri,
1939) ; Ambaric and English ranelations, 1 J. Esh. L. 207, 267 (1964).

4. Petham, ap. cir. at 139

5. The Feths Nagast is etill svsilahle only én Ge'ez mxcept for a singles Ummlstion inds
Italian publizbed in Naples in 1936 by the schelar, Ignario Guidi, An Eoglish translation
by Abbs Paoles Tsados, iz, Pol Sc, Dz Jur, is prosatly being prepecsd wnder the
aasplices of the Faculty of Law, Hails Sellsmis I University.
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won in early crimingl legislation, the penal sections of the Fetha Nagast tend
o blend with the religious cast of the entire work. Mevertheless, the concepts
of penai Liability set oul in the law were quile advanced for their time?

The Fetha Nagast together with costomary law particularly in non-Chris-
tian arcas of the Empire remained the applicable penal law of Ethjopia until
November 2, 1930, the day of the corpnation of Haile Sellassie I, when the
first modern, codified law, the Penal Code of 1530, was promulgated. The new
Penat Code, unlike the Fethia Nagast, set out precise punishments for specii-
cally detined crimes. Punishment was asessed in relation to title ard wealth
and the individual personality and motives of the olfender. The most rigarous
punishmients were meted out to offenders of title and wealth while decreas-
wngly severe penalties were provided for Lhose whose crimes were atiribul-
zble Lo "awlessness™, “pride’, “emvy”, "ireachery , “reveilge , Tiniellperance
“gquarrelsomeness , 'careles-ness”, and "bullying . Tue Freual fode ol 1950 was
caid to Lave been based upon the tetha Nagasl,” a0 fecerlioil yuite Devssar)

6. Lhe Feiha Mhagest 13 composed of two pares, the Lrar dealing with religious maners, the

peomd witlh uvil, iha busicaly religious palure o! Lhe work permedlés even the civil

secucns i msy be seen by toe following chapler heading: XLvl — “The Punishment

Kesarved for Une Whe Denics L Higha God, Blasphemnes Hun snd Woerships (her..”

and XLvil — "Homgde and 1ty Corporal and Spoatosl Fuondshment.™

Lhe concepls ol inptent apd negligence are rendersd by the Fetha MSagasd ss {oliows

sebap, XLyEE) 2

“Pere 4 Coocerming ¢ue who bas oo iobepkion to kill or to beat enother, his

intentiom, in 1act, being direcigd o Lhw killing of a wud animui or the beating of o
Least. Ut such an individuoad bappens 1o kill & bumsn bssg, the consideration ol
bis case lalls Lte two parts, Lhe jfusi part concerns the killer whe anows Wst an
accident may @ocar..as when one shogts an arrew at & bird or a wild animal Lhat
bas run smoog peogle wo ihe muddie of town. Lhie @an, since bis mam intenton was
nol o kill a parson, ... shall be jodged 25 ona who killed invaluptarily .. aod hbia goilt
is less than uoo whye murders apother, hHimiler cuees are Mwode invoilving OPpPUDE
walls, il-patlured slaves, beaets whach kill, mudes apd camels which kick and oxen
which wouud prople by nee of bhorns when the owner doee oot-take dme care or
provube proper warmng, Lhe Mozaic law at the end ol the Chapier correspending
0 AbLelis 5& luriber provuades @ sunnlar punsnment for tiose who dig 8 webl in the
sireel withudl covering it or who make sleps tor extermsl wse witheut bnilding a
reiling. The second parl concerng people whe do ool know that they can canse deatl,
es oue who, with jolention to bedt & beast, beals 8 man acgidentslly whom ba did
aet ete or shoots in 2 desart or lets a wall fall npon semeone thinking that it was
strong. The ponishment of the man whe beats or shoots i to be exiled; the man who
bad me ll-natured slave or dangsrous beasts nor wos the well in the strest ner steps
delepidaicd has mo respondibility beyend giving the servant or the bemsts to ihe
relativer of the injored perapn.” Tranma, Abbe Paglos Teadua.

8. The following representative provitions smong the Code’s ganmml principles eile for
agthority mot only the Fetha Nagast bt the Bibles jtself:

“15. Omr Lord hes: eaid in the Gospel that be wha koows mmeh ¢hell be punidhed
much but he who knwws Hitle shali ba pucished little. (5. Luke 12:47),

16. The Three Hundred, knowing that #t is not right to punish according ty ths
extent of the wrong but according ro the amoms of wderstanding, have
distingnished between 2 sentence passed on e child, & drunken pervon, & mad-
man snd » forgetful persvn and the striemce passed on 2 grown persen of
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for its poblic aceeptance at the time; 1 comparizon of the two law:, however.
shows considersble departure, perlicularly in 1the Special Part of the Penal
Code which sperifically prescribed each crime and its penalty. Ahthough the
Penal Code of 1930 was considerably more zophisticated than the earlier Fetha
Nagast, it remained rather vagne and formalistic, lacking well defined gcoeral

principles and a comprehensive approach to the disposition and tregtment of
offenders,

It became spparent in the 1940°:, after the liberation of Ethiopis, and
with the enactment of a number of proclamation: in the penal area, that a
new, comprehensive penel code to meet the modern needs of developing Ethi-
opia woald have Lo be drafted. Professor Jean Gravem, Dvan of the Faculty
of Law and President of the Court of Cassation in Geneva, Switzerland was
commiseioned to draft such 2 penal code. Work waa begun in 1954; a0 Avant-
projet iz French was presented by Professor Graven 1o the Codification Com-
mimsion, which was composed of distingnished Ethiopians and foreigners, and
sfter comsiderasble discmssion and the molding of a [inal text, the Code was
iratsbated imto Amharic and English® and presented to Parliament, The new
GCode went from Parliament to His lmperial Majesty for approval was
promulgated on July 23, 1957 and came into force on May 5, 1958.

The Penal Code 33 composed of 820 articles comstituting both a Penal
Code and Code of Petty Ofenses. The Code i3 5 modern, advanced law which
draws upon the legal tradilion of Ethiopia while incorporating many of the
mosl recent innovaliobs in continental systems. Clearly, the primary foreign
source of the Code is the Swiss Penal Code of 1937, together with the pre-
1957 Swiss jutisprudence! There are, of course, recondary sources: primarily

Inll understanding, and accordingly the code ix meard to agree with the Fetha

Nagpat.” (€L Fet. Nag, Pi 47, p. 303},
9. Amharic and Epglish are the official langeages of the Codes and of the Negarit Gazeta.

The Amharic texi, bowever, is the rontrolling Faw in caee of diserepancy. Ar, 125 Rev.

Constitation of Ethiopia, Proc. Do, 2 of 12 &.C, Sect, 22, The original texis af bork the
Penal and Civil Codes are in Freoch. The difficolties of interpreting snd reconciling
ibyee linguistic texis cap, I am soce, be readily itougined.
The lagal waditions of Ethiopia that have been retsined by the Code are primerily the
deterrent and expiztive fonetipns of punichment, the death pensity apd foggog A
anmber of Specizl Part offense and saveral general priociples, sech a5 repentance,
misaks of law, apd aggravating and extemuating circumstances akhough nat by
any means nofamilisr in Eorops, draw alwp ppon Fthiopian tradition. Graven, op. cif. at
27 A, Eng, trans. at 288 f.; sece alse J. Craven, “Ver; oo Noovesn Droil Pénzl Ethiopien:
de la Plos Ancienne & la Plus Kécente begislation da Monde” 8 Revue Internotionals de
Criminologie et da Police Techaigue 250283 (1954) ; 1, Graven, “L'Ethiopie Moderns
ot la Codification du Nouvesn Droit™ 72 Revme Fénal Swissa 397407 {(3957).

After rareful comparison of the General Parts of the Elhiopian apd Swiss Penal Codes
in Fremch, it is quite clear that the Ethiopiap Code 35 grounded uwpon the Swiss.
Departores are minimal and can wsmzlly be traced te the positions of Swiss Ireatisss
and jurisgrodence, See F. Znrcher, Code Panel Swisse, Exposi des Motifs de Fdeans-
projet (French tranelaticn, A. Gantier. 1908) : P. Logez, Commentaire du Coda Pénal
Swirse (1942); Thormann snd von Overbeck, Schweizerishes Strafgesetzbuch {10400 ;
and Hefier, Lekrbuck des Schweizerischen Strafrechts: Aligemailer Teil (1926).

g,

il
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the French Penal Code of 1810 with respect to gemeral format,® the Yugoslay
Penal Code of 1951 in relstion to military offemses, and more geunerally the
Codes of Norway (1902}, Italy (1930}, Brazil (1940), and Greece (1950).3

Aside from noles taken during the disussions of the Codification Com-
wission,'* there is virtually no legislative history for the Penal Code. The
Jrafter Lias ool made available any trovaux preperatoires that Way exisl, nor
Lias he written an explication de texte; the records of Parliament are [or the
most part similarly unavailable. Questions arice as to how ambiguous provi-
sions within the new Code should be interpreted. Article 2 provides that in-
terpretation shall be in accordance with the "apirit”, “legialative intent” and
“purpose” of the Code. Aside fram weil-uccepted leneis of code interpretation
and texioal acalysis,'> the question remains as to whether Swiss treatizes and
jurisprudence should be comsidercd, in those instances in which Uic Swiss
provision is is clearly the source of the Ethiopian, as quasi-legislative intent for
purpeses of determioiug the weaning ol an arlicle within 1he Ethiopian Cgdde.
Although the speetrum of opivion 1uns from complete adeption of Swiss juris.
prudence, if not with binding etfect at least with persu:aive effect, to total dis-
regard of possible Swiss sources, the wriler believes that a middle position iz hoth
possible and sound. In the ab:ence of legialative history and ollicial guidance
with respect te the nse of Swiss materials, if it appears frowm comparisun of
the relevant provisions, that the Swiss Pepal Code was cleerly the source of
the Ethiopian, the meaning atiributed to the Swiss provision should be atiri-
buted o the Ethiopian provizion unless sound reasens relating v Ethiopizn
legal Jevelopment or specific nceds of Lhe country can be given 1o justify de.
pariure from what can b assumed to have been the draller's and, therefore,
g= there are few availalile debates, the legislalure’s intent. In a zense this would
create a presumption u favor oi pre-i¥37 Swiss interpretation rebuttable by
reasons pgoing lo the JiHerent legal and social needs of Ethiopla. Soch a posi
Lon would allow for sume degree of cerlainty of mlérpretation together with
conteo] of posible judicial arbitrariness, and yet for the quite different history
and current development of Switzeriand and Ethiopia. Perhaps an example
will be helpful. Article 79 of the Ethiopian Penal Code concerning lumpossibiis
1¥" permits a judge to reduce pusishmeat if aw offense can be said to have
been “absclutely impossikle”. The meaning of the word: “absoluicly impos
+ible” is unclear. There iz no legizlative history on the subject and rather thau

I2. The tri-partite divisipn of the French Femal Codr imlo offenses, misdemeansrs mnd
contraventions hax been abandoned in the Ethioguun Code for o simpler bi-partite
division iuto penal offew:es and petty offenses,

13. F. Graven, An Imireduction ro Ethiopion Criminel Lew 4 11%653). A sirobg argument
Lay been made by Mr, 3. Tedeschi in 2 book te be publighed jn 195 that the Jtalian
Fenil Code ic an important Eorepean source.

i14. Thess notes were taken by 51, Philippe Gruven, the son of the drafier, in Freoch and
are as ¥ot onpublished.

15, See Erzsczubowica, “Statuler: Interprewstion in Exhiopie,” 2 J. Esh. L. 315 (19641,
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allow fudges simply to create meaning for the term, it iz suggested that pre
1957 Swise somrees shoudd be consulted if cimitar langmage is nsed in the Swia
Code. The words “sbsolument impossible™ do zppear m the relevant Swise
article,’s and after consulting the Swiss jurisprudence and treatises,'” one learns
that “ahsolute™ is set off against “relative™ impossthility with certain types of
cases falling within each category. It i» maintmined that the Swiss interpreta-
tion of these words should be adupted nnless good reasons to the comtrary exist.
Now it may be felt in Ethiopie, despite the objective impossibility of an of-
femse, that an individual who altempts to commit an offense and iz prevented
by sn absclute bmpossihility of which he had no knowledge, is subjectively
quite as dangerous as one who, through better fortune, is able to complete his
offense. Further, it may be thought that it is guite nccessary in foslering the
development of rehabilitation in Kihjopia o treal such individusls i the same
manner s it they had completed the offense, These 1ca-un: would militate
for a very narrow interpretation of “ahsolute” to Fimit uea of what ameonnts to
a partia} defense of impossibility. Such reasons woull oilset the presumption
in favonr of Swiss jurisprudence and allow for flexibility within a rapidly
changiug legal eystem.

The theary behind the Code’s enactment was to have both a nationally
unifying foree ard a guide for the progressive develupwent of the Ethiopiau
people. U, bowever, a code of law is distant from prevailing social values, it
may remain 1o a large extent unapplied and serve to uadermine the vory values
being soughit!® The guestion arieea, therefore, 4s to how the codes may be
bl"m.l.ghl. wile closer ‘.l'ﬁlﬂliﬂl:lﬁ;hip with dﬁ\?elopi.l:lg sovial values. The inception
ol the new Faculty of Law is guite important in thi= respect Within ten 1o
fifteen yeara z good number of well-qualified lawyers wiho have been trained
in 1he theory of their own codes and the problems inherent in their applica-
tion will be prodoced. These men will staff ministerial legal positicns, the
courts, a growing bar and the umiversity law teaching stafi. They will belp
immensely in popularizing the new law and seeing to its application, but this
will not be enough. Contrary to practice on the Continemt, legislative com-
mittees charged with the redrafting of the codes will have to be constanty at
work to keep the codes abreast of a rapidly developing scciety. Further, a
balanced position ehould be worked out with respect to judicial interpretation

16, Art. 23, Code Péngl Suiase.

17. Sea Swise ronrces in footnote 12 supra; and BO 76 1Y 153, JT 1950 74; RO 78 IV 145,
JT 1953; RO 83 IV 132, 3T 1958 2; M. Waihlinger, “La Teniative, III™ Fickes Juridiques
Suiazes, No. 1201, Oct. 1967,

18. Many of the concepts incorporated within the Code arc aew to Ethiepia, in particular,
the ideal of rehshilitzlion whick pervades the Code, the provisions conmcerning the
treatment of foveniles, consent 1o offenses, probation, conditione! release and numerous
Speeial Part pffenses. Other principles sock as those governiog jurisdietion, attempt,

participation, guilt, responsibility and concurrence of offenses are complex and net yel
widaly comprehanded,
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of the codes. There must be snfficient discretion to allow accommodation o
changing ways, particularly with respect to foreign-inspired law, and yet, anffi-
ciemt certamty and struclure to allow for predietion of legal comsequences and
prevention of potential arbitrariness on the part of judges. Throngh these
means it is hoped that the new codes of Ethjopia will, in time, become incre-
asingly related to functioning institations and responsive 10 the changing needs
of the country.

IL. The Purposes of Punishment Within the Penal System

Until recently retribution and deterrence seemed to domimate penal
philosophy in Ethiopia. The Fetha Nagast had already to some extent moved
beyond a rudimentary uze of the “lex talionis™ by partially individnalizing
pumishment to fit the personal goilt of the offender, but had retzined & number
of rather crude pupishments and a large clement of retributive theory. The
Penal Code of 1930 further individualized punishment by relating it to the sub-
jective factors of Intent, motive and personal status, yet there was no expressed
interest in the reform of criminals, There was, however, in this earlier Code
considerable concern with the welfare of injured parties. Article 18 of the
geoeral principles might well be strdied by many modern penal legislators:

If there be a poor man who has no money with which to pay a fine
to the courl and damages to the injured person on aecount of abuse,
assault or serious injury, the judge shall pay the mopey 1o the injur-
ed person from the fines which be keeps ae a special fund and shall
imprison the person who caused the injury and make him work and
80 cause him to pay the damages and fine. But the Government is
under no obligation to pay from any other source than the money
from fines which is kept.

Although the earlier emphasis oo retribution i bhegioning to change to-
day, cextain strongly retributive institutions remain, the most cbvious of which
is flogging. Mutilation had becn discontinned a pumber of yearz ago; fogging
has, however, been retained in the Penal Code of 1957." The drafter bad ex-
cluded flogging from his original Avant-projet, but the Codification Commis-
sion and Parliament reintrodoced the penalty, The strongest arguments given
in its behalf were that it is in harmony with 1raditions of punishment, that its
use is restricted to very repugnant crimes and that it has & strong deterrent

19. Flogging wa elso an envmerated punishment in the Pepal Code of 1930, but with the
provise in Art. 3 (pt 1)

The sentence of Hogging is still in dse with a few other governments. Thoogh it i
caztainly our porposs that the sanlence of fogging =hall in the fmmra be nboils?ied
it our fomniry, for the prasent we bave srictly reserved the mentence of Hlogging,
ap it has hitherto besn administered, for the pomishment of those who have com-
mitted some grest trime which yet does mot deserve sentence of demth
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effect?® After much debate in Parliament it was finally included withi
Code 28 Article I20A" and apphed only in instancaayof Ageravated l%ht;hf‘:
{fﬂut, 635(3) ) and Aggravated Robbery {Art. 637(1)). The infliction of flog-
ging is Hmited to male offenders between the ages of eighteen and fifty and
may nat exceed forty lashes to be carried out under medical eupervision; the
flogging may be stopped at any time that the doctor considers health to be n
Jeopardy. A decree was issued in 1961 extending the punishment of flogging
to  seven other offenses which the decree categorizes as “offenses
to the disturhance of publie opivion.”® The decree etates that the Hizh Coort
may pubstitate Gogging for the penalty provided and that it i3 to be inflicted
in accordamce with Article 1204, hut not to exceed thirty Jazhes,

__ Capital punishment has 2lso heen retained by the new Penal Code. The
Code provides that it shall be executed by hanging and may, in the diseretion
of the court, be carried out in public to set an example to others (Art, 116).
In the past, tradition and public sentiment in Ethiopia have tended to consider
murder & family matter to be disposal of either by payment of “blood money”
or Tevenge on the perpetrator, often in the seme manmer in which he had
killed his victim. These feelings were so etrong that it has been reported that
after enactment of the 1930 Pensl Code, 2 member of the murdered man's
family was allowed, in s prescribed place, to pul! the trigger which carried out
the court’s sentence of death® Tt must he noted, however, that the death
sentence may not be inflicted on persons under the age of eighteen or of limit-
ed rezponsibility (Art. 118), and beth traditienally and under Article 59 of
the Reviced Constitution of 1953, no zentence of death can be executed withount
the confirmation of the Emperor. Acrording to the Prisom Stavisties of 1956,
E. C. (1963-64 &, C.}, 977 persons were held in prison under sentence of death
while only thirty-nine desth sentences were executed. Althongh this may parti.
ally be dee to inefficiency in obtaining confirmations, the more Yikely reason
is the quite traditional leniency of the Emperor in the use of his pardom and
amnesty powers

Although retribution and particularly deterremce remain gqmits promounc.
ed public values today, the new laws are moving toward more modern and

20. Procésverbzl ol the Codification Tommisrion, April 9, 1964 G.C. p. 3; Preceedings of
the Semata, Hamle 2, 1948 EC. {Tuly £, 1957 ..}, final resolntion, Hamle 2, 1949 E.C.
(July 15, 1957 G.C.}.

21. Tt is the omly article with an ™A™ indicating Parliamentary melosion.

22, Decree No. 45 of 1961 G.C. Under Art. 92 of the Rovised Constitation of 1955, decress
havicg the effect of Taw mary be passed by Hiz Imperfal Majesty alone withont action
by Parliamsent. Act. 92 provides that thiz is te be done only in "cares of emergency thet
ariee when the Chambers ure not sitting.” Parlisiment has the pewer to approve or disap-
prove decrass in their next sevsion, bnt hes pot =0 meted on this Deeree. It presumahly,
therelore, retalna its Frrce an faw,

23. Perham, op. cit. o2 142 £,

24, Annnal Report of the Prison Department, Ministry of Tnterjor, See text secompanyicg
note 33, infra, with reapect 1o the Emperor’s power of perdon and amnesty.
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humane disposition of offenders, The Revisred Constitution of 1935, among
 other protections for crimimal defendants, provides that-“punishment is per-

sonal” and that “no one shall be subjected to cruel and inhuman punishment™
(Arts. 54 and 37), The Penal Code of 1937 jotrodnees the comeept of rehabili-
tation into Ethiopia while alse retaining deterrence as a basic principle. His
Imperigl Majesty's Preface 1o the Code states:

. New concepts, not only juridiczl, but also those contributed by
the aciences of sociology, pevchology and, indeed penoclogy, have been
developed and must be taken into consideration in the elaboration of
any criminal code which would he inspired by the prineiples of justi-
ce and liberty and by concern for the prevention end seppression of
crime, for the welfare and, indveed, the rehabilitation of the individual
aceused of crime. Punishment cannot be avoided since it arts as a
deterrent to crimes; as. indeed, it has been sail. “one who witnesses

the punishment of a wrongdoer will become prudent.” Tt will serve as
a lesson to prospective wrong-doers.

Article 1. setting out the object and purpose of the Code, alsa stresses hoth
rehabilitation and deterrence as the underlying purposes of punishment,

Numerom article: of the Code are designed to implement the new con-
rept of rehabilitation. The judze #s wiven broad discretion in his choice of
penalty®s and is specifically cautioned by Article 86 to calewlate sentences in the
fellowing manmer:

The penalty shall be determined according to the degree of individual
entlt, taking into account the dangerous disposition of the offesder.
his antecedents, motive and purpese, his personal circumstances and

his standard of education. as well as the gravity of his offence and the
circumstances of its commission,

The criteria shove enumerated go directly to rehabilitation of the of-
fender. The Code nrovides for suspended sentences. probation and conditional
release and states in words that catch much of s new spirit: ®eonditional re-
leaze must be regarded a= a means of reform and social reinstatement™ {Art.
206), The Code forther sets ot :pecialized pemalties for juveniles designed
for their reform® and provisions for the confinement of irresponsible persons
for indefinite duration, although provision i3 made for jedicial review (Am.
136}. Treatment for an indefinite period allows the privciple of rehabilitation
fcll play, unlike ordinary penalties which emphasize, if anything, deterrence,
a5 they are graded solely on the basis of legislative determimation of the

£5. See text accompanying notss 29 .32, infra.
24, See texy mecompanying notes 45 K. anfra

—90—



Pervar. Sywrem oF ErsHioera

seripneness of the crime: a man ready for release hefore the met number of
yeors must remain confined; one likely to recommit his ¢rime muet be released
when his mumber of vears expires. It must be remembered, however, that
both rehabilitation and deterrence are stated purposes of punishment and may
at times conflict with each other.

First steps have now been taken toward applyving the rehahilitative pro-
visions of the new Penal Code; Iast year the first prisoners were given condi-
tional release. Bome diffionlties have arvisen. however, due to differences in
approach between the Ministry of Tntervior. controlling the prisons, and the
Ministry of Jnstice, controlling the cowrts. This division of responsibility for
the courta axd for the prisons also raises other Dsues. Pre-sentence reports
prepared for judges by the police remain in court files: the prison
administration i piven mccess to the tvpe of sentemce and number of vears
imposed, but not to the foll background of the offender. Post-sentence clas:i-
fication within the prison system conforms to the sentence and. therefore. to
the crime committed rather than to the rehabilitative needs of the individual
offender. Considerable reorientation of both judicial and penal praetice is
necessary before the rehabilitative idesls estzblished by the Penal Code of
1957 can he sobstantially implemented.

M, Adult CHenders

The only available statistics concerning the number and type of adult
offenders in Ethiopia have been collected by loczl police departiment: and
centralized in the Public Prosecution Section of the Mindetry of Jurtice. These
figures are incomplete and, more than likely. rather inaceurate although ther
are probably reliable enough to nncover broad trende®

In 1954, E. C. (196162 G. C.\, the last year for which statietics are avail-
able, 25,551 convictions are reported. 8 146 of which are attributed to erimes
against property and 4,562 to intentional bedily harm. The num-
ber of crimes agaimst property in probably greater than indicated as
fignrea are wot given for the reputedly large number of offenzes
against the possession of immovable property [Arta. 640-652). The greatest
number of offenses were committed in the provinces of Shoa and Harrar which

27, Siatistics are reported for each of the provinees of Ethiopiz except Eritres, which has
bm mty ]ﬂ]ﬁmﬂ’ ander t\lml?a 'ape-ci‘ﬁt" c.ltegor]es of orime. Convictiona
for “miscellineons offences” aeeonnt for more thap 3095 of all offemses committed,
Indications of Inaccuracy are nomerons: only cne intentional hemicide ir reported for
Adfts Ababa during tha year 1954 B C.; figares sre given for “borglary” which is ned
a crime sat ont in the Pemal Code; instances of negligeot homicide and negligent injn-
ries are reporied by the police before a conrt has dsterminad the celstence of negli-
pancn, wie.
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tiom, :md the traditional high value attached to land ownership. A strong con-
cern with honour and statns among personi with wvolatile pérson.alitiea may
be. ane of -Ehe factors underlying the high rate of bodily injiry offenses. Bagic
mmmoiugwai mod psychologiesl mvestiration in Ethiopia & .urgemlv needed
before intelligent planuing of erime prevention and the rehabilitation of off-
oriers can begin2é

There is comsiderable diseretion, under the Pemal Code of 1957, m the
disposition of adult offenders. Each Special Part article which sets out the
elements of a specific erime also establishes the discretionaty boundariee with-
in which a judge must semtence the convicted offender® Book Two of the
General Part provides the hroader principles governing punishment and it
application. )

The Code establishes three hasic forms of principa] punishment: fine.
simple Imprmonmemnt and rigorons imprisonmment. The amowmt of fine is deter-
mined by veference to the offender’s personal simation and his degree of gnilt
{Art. 88). Time may he allowed for payment, bat in defaght & fine may he
suecezsively comverted into lahour. goods scized or simple imprisonment im-
posed {Acts. 33.98). The Code also makes provision for restitution to the in-
jured party within the criminal process {Arts. 100-101) .4

Simple Imprisonment, which may extend From ten days to three yearn
is mtended for less serions offenses &9 a measure of safety for the public and
penishment for the criminel (Art. 105). The cowrt may, however, suhstitute
campulsory labour for simple imprisooment when it heliaves such to he con-

28, Swodics conserping the canmtion of erimwe In other countries have, | feel, only limited
relevance to Ethiopia, a country long isplated and thos with a whigoe hisorical and eo-
eial development.

20, The follywing sra seversl dispositery provisions within the Special Pant vrpisal of the
hreadth within the Code:

Art. 38 — Muterinl Forgery .. & pumisheble with rigoroes imprisonment mot

exceeding Eve yoars or in lewe seriowm cases, with simple imprizonsmmt for not

Leax than thres months

Art, £21 — Jocest .. is punishable with simple impoisonment for not les tom

three months ... with rigorows imprisomment not excesding three years, The

court may in addition deprive the offemder of Bie family rights.

Art. 634 — Robbery .. is ponishuble with rigoroos imprisonmest not erceeding

Efesn years

The jodge i-. however, riven sump gnidgnce in Jetermining semtence within thme
entablished bomndarien See Art 86, Caleulation of Sentence snd Ans. 19 - 34, Extenua.
ing and Aggravating Circumetcanes.

30. 5es also Crimioal Proesdure Code Arts 154-59.
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dugive to the rehabilitation of the offender (At 106}, Rigorous imprisen-
ment, oi the other hand. 15 applicable to oflentes of & “very grave nature™ and
designed for punishment. rehzbilitation, strict confinement, and the specizl
protection of society. Rizornns imprizonment is normally for a periond of from
one to twenty-five year: bt may he for life when cxpressly 20 provided {Art.
1071. An offender may pe conditionally released upon probation when he has
served two-thirds of his sepience if both prison officials and the court feel that
his behavior has improved anl offerz zrosmd for the expectalion of contmued
mprovement on probatien (Arts, 1120 2070, :

If the court frels that none of the establizhed penalties will promote the
reforin of the offender, and the oficnse for which he was convicted is puni-ha-
ble with fine. compulsory lshour or simple imprisonment. the court may sus
pend sentence and place the offender on probation (Arts. 194-95). The period
of probation mnst be between two and five years in length and both security
and tules for good comduct are to be set in each vaze (Arts. 200-03). Probation
kas not vet been practically implemented in Ethiopia.

Tn addition 10 the principal punishments, the court may apply, together
with such punishment, a secondary penalty despite the fact that the Special
Part offenze does not make provision for any secondary punishment. These
peoalties include primarily: flogging reprimand, apolegy. deprivation of civil,
family or professional rights, and dismissal or reduction of rank in the armed
forces. The General Part article providing for each secondary penalty sets om
the porpose of that penalty and the instances in which it may he imposed
i Arts, 120-27].

Further, when the court deems it neeessary. it may apply, together with a
prineipal punishment, what iz termed a “general measure™. There are a number
of general mea-ures designed for prevention and protection which include inter
elin: recagnizanee of good behavior, the seizure of dangerous articles, suspens
sion and withdrawal of licenses, probibitions from or obligalions to resoct 1o
certain places and supervision and expulsion of aliens {Arts. 138-60).

The Code provides for special measures with respect to recidivists, irces
ponsible person: and young persons® Habitual offenders who show “ingrained
propensity to evil doing. misbehavior or incurahle lazines: or habitually derive
livelihood from crime™ are to be interned upon commission of a Turther offense
oot punishablie with more than five years imprisopment. Internment js 10 rake
place in a speeial institution for indefinite duration of not less than two nor
more than ten years; at any time after twa years, the court, upon recommen.
dation of the director of the institation, may grant conditional release {Arts.
128-32}. Financial handicaps have prevented the implementation of these pro-

31, S text cccompanying notes 1% - 22, mprr.
32, Sew Iext sccompenying notes 45 £, infra.
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visions althonzh recidivists are segregated in central prisons where p?ssﬂ'ﬂca
Irre-ponsible persons. oo the other hand, are to be treated in su.itab]e institu-
tions and Jf not dangerous may be trcated as owt-patients. Confinement is of
indefinile duration bttt minst be reviewed by the court every two years. When
eanse for the measure has disappeared. the administrative authority minst apply
to the court for termination of treatment and the court must release the indi-
vildual to the supervision of a charitable organization for at least one year
{Art~. 133-37). Inadequate institulional and psychiatrie facilities have as yel
preventl wide application of the above provisioms.

Offcnders who have been incarcerated may, at any time, be granted sove-
reign pardon or amnesty {Art 35, Reviced Con:litution: Arts. 239-240, Penal
Cordel, It is quite traditivnal for His Majesty, on the anniversary of His coro-
nationt anil other important holilavs. 10 usc these powers liberally. In 1956, E.C.
r1963-64 ..} prison statistics showed 120 full pardon: and 1.184 reduclions

uof :enlence,¥

Therr- are appreximately one lundred prisons within Ethiopia, one in
each Awradjs and a central prison for each Provinee In addition, a farm
camp ha: been cstahlished at Rubi capable of accommodating 450 prisoners.
Acvocding to the figures of the Ministrv of Interior, 17459 persoas were incar-
cerated in the year 1956, E.C., 2n inerease of 2,089 over the previous vear and
5,068 over the year before that?® There were only twenty-seven persuns inepri-
soned for lifv. while 3,866 received sentences of rigorous imprisonment for
more than five ¥cars and 5111 simple imprisanment for less than five yesrs.
A large numher, 7191, were in prizon peading judgment.

The ceatral prizon for Shea in Addiz Ababa iz the most advanced prizon
in the countey. ™ Prisoners are olazsilied within three sub-categories of rigaorous
imprisonment and three of simple imprisonment; prisoners pending judgment
and those imprizoned for life or awahing execution are segregated from normal
prizoners and de not take parl in the programs of the prieon. Rebabilitative
janning i~ minimal as the Prizen Adminizlration reccives no background his=
tories on prisnnees from the judiciary and does not itself attempt to comstruet

Lthem.

Programs of elementary eduecation, scveral correspomdence courses and
limited library facilities are provided inr the prison population, 9385 of whom

3%, Annval Report of the Prison Department, Ministry of Interier, 1955 EC.

it Erficea, bhowever, continies to administer 315 prisons saparately,

35, Annmal Reports of the Prizon Depactment Ministry of Imtscfor, 1954-1956 B¢, For
clightly differenl figires, see Statistical Abstrars 159 - 162, Central Statfetical Ofice, Tm-
pecial Ethiopian Govermment 19641, This rise in lhe nomber of prisoners mayv he
auribuiable 1o more complele reports from provineial prisons in the past two yunr-s.

6. Much of the [ollowing fzctual material ha: been obtained from officials §n the Prison
Administration, Miristry ol Interior and from my own observation after sevaral visits
s the ventral prizap in Addis Ababa. See also Andargatchew Tesfarve, *Correction in
Ethivpin™ in 3 Carrent Projecis in the Prevention, Control und Trestment of Crime am]
Delinguency 7.9 (1963}
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are illiterate when they enter prison® A varicty of work programs Lave heen
institated swhich ailow Tor rraining in skills. primarily farming that will he
waeful in oblaining n job upon release, Unfortunately. prisoners Lave not pilen
heen pail for their work a- earning schemes have not vet been eatablishoul.
Such a schenie iz contemypdated howeser, in a2 recently drafted Prisom: Procla-
matist which would divile remuneration for work done inte thres sepactate e
counts: a current, 8 seving: al an indemnification aecoun) ™

Lack of fund: has kept Bowsing in porer cotalition even in the Addis Abala
prison and has prevented the hiring and training of adequate «taff. Recreatio.
nal, licalth asuil therapeutic facilities are limited and oo program for aller-care
hraz been establizhed. Prisoners are ceported to be hitter and 1o feel that their
sdetention is a miscarrviage of justives* Provincial prisons have vven fewer fa-
vilities and for the most part provide only limited opportunity for work. A
bheginning i heing made with these problems as re:ponsible officials realive
the need fut gomd prison administeztion and the imporctance of rareful planning

if the principles establizhed in the Penal Code are to be effectively imyple.
mented,

IV. Young Offenders

As with adult offenders, statements concerning juvenile delingquener in
Ethiopia can at best be tentative as there zre yeoy few aceurate records and
no comprehenzive studie: of the preblem.® An analysic of the case history ma-
wrial contained in the files of the Tezining Schnol and Hemamd Home of Adili:
Ababa provides, however. some indication as to trends in juvenile crime.

The wore important conchesions that may be drawn from this material are
stnarized 0 oa recent report to 1he Ministey of Nalional Community Deve-

Ler]
-

Arg Chanyaleon Teshome, “Memorandum on the Twprevement of Prisow Administes-

tion™ 1.

3. It is hepad that the Prisons Proclamatien will come before Parliament dureing irs wur-
rent session. Althougl the praposed Proslzmation resads 0 le overcomverned with sc

curity, there iz presently ne law in Ethiopia governing the adminisitation of prisons and

its enactment will effect a2 number of wdvanees und be quite helpiul in regularizing
administretion,

39, Ato Chanralson Teshame, op. cit. at 2.

4. The moa vemplels consideration of juvenile delinquence In Ethiopia han reeently Been

presented by I, Bilex. United Naions con-oltant, as a Final Repart to the Ministrs of
Mationa]l Commmnity Development. Two othar short stodies hase been rompiczed and
zra contained in the inllowing unpnblizhed veporte:r J. Bose, “Juvenile Delingueney i
Ethigpia™ (1961% and Yeweinishet Beshal-Woured, “Some of the Canzez and Coniribaol
ing Fartors to the Meking of Juvenile Delingnents amd Prestitgees™ (19613 ; see zlen
Andargatchew Tesfare, ap. cit. at .11,

dl. Riler, ibid. u 8, 23 -25.
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lopment.*’ The incidence of juvenile crime it concentrated primarily in & few
major cities and although light, is increasing. ¥ The most heavily committed
offenses are petty theft and vagrancy althongh the authorities hare now decided
not to take action with respect to vagrancy except in cases of urgent need.” The
age group of lwelve to sixteen years constitutes the largest portion of male, Jt=-
vepile offenders and only 189, of these offenders come from families having
both parents. Low income, illiteracy and uncmploFment are alse common fac-
tars related to javenile crime in Ethiopia.

It i» not within the scope of this paper to deal with the cansation of jove-
nile crime, but a few fruitful areas for investigation might be suggested. The
rapifd migration to urban areas. especially Addis Ababa, with the vonsequent
ilisassoviation from family and often church. 1ogether with the introduction
of weatern educstional and econowic values ic likely to have caused conside-
rable normative confusiozx to which adolescents are particalarly prone. This
has led to the breaking dewn of the traditional auwtherity structare and pat.
tern: of social stratification, which haz inereazed the posikilitics of juvenile
crime, The family has hbeen profoundly affected by these changes, and in Ethice
piz where families have traditionzlly been rather unstable* crime by young
preeoms is likely to Lave deep parchological roots. Poverty, unemployment and
limited cdueztionsl oppertunities may also be substantial causes of juvenile
crime, particularly with respect to the high incidence of theft. The fact that
juvenile erime is #® Jow a2 it is in Ethiopia can he partiaily aitributed to the
continued strength of traditional institutions. Research is badly needed to cor-
roborate or refute these tentative hypotheser and to inmtroduce others so that
a sound framework for comprehensive and creative planning of juvenile crime
prevention and treatment can be develeped,

The fiest Jaw dealing with juveniles in Ethiopia was the “Vagrancy and
Vagahondage Proclamation of 1917.7¢ This Preclamation provided for the de-
tentiott of persons below the age of eighteen years if found wandering abroad
without regular employment or lawful residence% but the enactment of the

42, There are oo scrorate figeres as 10 the extent of joverile delinguenry. Quotside of Addin
Ababx, Awmarg and Dire Daws there seems to be wery Little juvenile erime, which is
goonredly desit with onofficially by the police. See Riley, ibid, -1 21-22

4. The Country Statement of Erthiopis sobmitied to the Social Dekeace Mecting in Mon-
rovia in Angost, 1968 staies 2t p. 2 that “In 78 cases out of I, boys are committed for
petty theits and vagrancy”™. Commitments for vagrancy have declined from 595F o 2% in
the lxst year doe to the pewly adopted policy. Ribey, ibid =t 9.

4. Sea Ullendorfi, The Echiopians 17§ (1960} : Lipsky, Ethiopla 55 (1962},

43, Proc. Ke. 89 of 17 G.C. The Penal Code of Etkiopia (1930} does concern itaslf with
joreniles in pessing, ree Arts. 21, 150,

45, Eelzn the first mch offense, 8 imvenile was tg be returoed o the costody of hiv parents,
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Penal Code in 1937 repealed this earlier leyizlation.

Under the Penal Code. infants whe have not attained the age of nine®
are deemed not te be criminally re-pon<ible: offenses committed by such in-
fants are to be dealt with by the famil}-- «whool or guardian coneerned {Art. 370,
Children hetween the age: of nine and fifteen are referred to as “young per-
~on=" amil are not subject to the ordinary penalie: applicable to adults
{Art. 33). After a determination of gnilt, senlenee 15 asessed taking into ac-
count the age. character. degree of mental and moral development of the young
perzon and the educalional value of the measures to be applied (Art. 34v, The
court may u:e one of the meazure: from a prescribed list. the most imporisnt
of which are: admission o a curative inslitution. snpervised edueation by re-
latives, guardian, adopting family or charitable in-titution, reprimand or ad-
miszsion Lo a corrective institution {Arts, 161694, In special circumstances the
rourt may requite the pavment of a [ioe. corpora]l punichmemt or even impri-
eonment if the offen:e committed i« normally punizhahle with ten or more
Years rigoreus imprisonment and the offender appears incorrigible
fArts, IT0-73). Measures for treatment or supervized education are terminated
only when the medical or supervicory aulhority thinks it is necessary or when
the voung offender reaches the age of eighteen. In 1Lie case of young persons
senl Lo corceetional institution-_ the commitment i~ for not lr<s than one vear
nor more than five vears; oonly in exceplional casze: may it extend bevond the
age of eighteen vears (Art. 167}, The Code further provides for conditional
release (Art. 167) buot lack of an organized probation sv-temn bas prevented im-
plewentation of this provision. The Penal Code also establishes a calegory of
offenders between the eges of fifteen and eighteen. and althongh ordinary pe-
nalties are applicable, the court may, in mssessing sentence, take jnte sccoum
special mitigating factors {Art. 56).

Before 1961, young cffenders were taken before ordipary adult rounrts
where the offense committed was of more imporiance than the welfare of the

47. The Penal Code of 1957 sxpressly repesls “the Penal Code of 1930 and all proclamsticns
emending the same™. Alithough Art. 3 retaipe “police regnlafions and sperizl laws of 2
penal opatwre,” the Vagrancy and Vagsboodage Proclamstin scxms to be eloter io na-
ture 1o legislation amending the Pepal Uode of 1930 than & special law of a penal wtute.
The pew Penal Code rogulates the arex of vagramcy 14rt, 471, Dargerows Fagroncy!
and the legislamore probzbly intended, therefore, although ft did not expressiv so state,
1o repext earlier legivlation dealing with vagrency. See Comsolidated Laws of Ethiopiz.
Institote of Poblic Admisisvstion, whirk izt~ the Vagraory aod Vagahoodege Procls-
matign as impliedly repealed by the Penal Code of 1957 In 1951, however, the Jove-
nile Dirision of the High Court did coovicl twe juveniles onder Art. § of the Vagraney
snd Vagabondage Proclamativn, Higk Court, Jovenile Division, Crim. File No, 52373%
E.C, (1961 ¢.C}, in Lowenstein, Motarials For the Study of the Penal Law of Ethiapin
129 - 94 (1965).

43. The Freach text of the drafter of the Penal Code states “tan™ years: “Les disposizion
do prévent code ne sont applicsble aux enfants B'ayan? pas atteint IMage de menf ans re-
volne” The same transdation ercor has been made for esch age mentioned in the section
en young offenders
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child. In 1901. a special tribunal of three High Court judges was constiluted
ton hear juvenile cases under the new Cruninal 'rocedures Codde: thie court fune-
tioned until December. 1962 when a special juvenibe oot was etabli-hied by
arider of Hi- Majesty to it iwice & werk in Adidi- Ababa, The Dirsctor of Social
Defense in the Minictry of National Comununity Developrvent bha- beea
appoinled a Woreda Court judge for purposes of hearing case< in 1the Jinenile
Court. In the proviness, young offemiders are «ill heard befure adult conets,

Tlie Criminal Procedure Code of 1961 sets onl special procedural rules in
cases concerning voung persins {Arta, 17180}, These roles provide for an in-
Turzual hearing in chabers withont a eharge framed hy the publie prosecutor
unlesz the wffense rommitted i punishable with rigorons< imprisenment exceed-
ing ten years or death. 4 I'H‘I‘]‘I].I].a.il‘l[ 15 readd 1o the aceused amd i adinitted, con-
viction mav [ollow, 1E not admitied. a bearing i~ hell at which all witnesses
are interrogaled by the javenile juidge aml bx the alefrn-e wha i~ either 2 law-
ver or goardian, A prohation report is prepared by one of two probation offi-
CErs ]Il’-l‘ﬁ{‘ﬂ[!l\' artachel to the conrr, ﬂlahling the jmigl‘ to sentenee the offend-
ing vouth in avcordanec with the principles e-tabli-hed ie the Penal Codest
A« there is as vel oo homes For 2ivls. they are wieally retacned o parents or
gnarlian: or. In cxeeplions] caze-, commitied o prizen®

The anly institution in Ethiopia concerned with the rehabilitation of ju.
venite offenders is the Traioving Sehool sl Bemand Tlome established in 1942
in Aibli- Ababa® Unlil May, 1961 the wchool was closely conneeted with the
Irizon Admini-tration of the Mintzey of Intevior but eonsi=tent with the grow-
ing philosophy of education anil rehahilitalinn. it wae in 1964 lransferred to
the Divisien of Focial Wrlfare in the Mini:trs of Nalinnal Community De-
velopment.

The institulivn provides accommodaticn for one humdes] baovs sither come.
mitted wr on remam] who-e ages upon admisinn range from niae to eightesn
vears® The schaol iz <taffed by a caperintendlent. two probation oifieers and
a number of teachers who provide elemientary educstion through the Ministry
vf Eiducation. A-lde from :ome srademic training and a -mall amount of
therapy anid cgze work provided by the probation officers. the bovs do not re
eeive any gnidanee avd connseling due to the lack of irained personmel, The

19, Ia 1936 E0 (1983 - 64 15000 the Juvenile Conrt jndege committed 383% of zll casen
deall with te the Trainmg Schond amd Remand Home: 3% were ]jhred on probation
and 35% were refurned to parenie ar guardians, Hiles, ap. cic. st 20,

0. Are Andargatchew Tesfuye, the present Juvenile Court judge, states that sside from the
lack of azn institotion lur girks the mi@in problems are puor equipment and o Lack of o
uperation between provineial police and the Jovenile Court. loterview, Yec. 16, 1964,

5l. ¥eang offenders in the provinees are zanl to scgreguted sections of prisons where ek
fucilities exist.

32. In December, 1964, the Scbosl wis arcommoduting 138 Lovs; 126 (ormally commined
and 1weilvs on remanid. Riley op. cfi ot o
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organization of the school and its planning tend to be loose, equipment and
housing relatively poor and =taff inadequate.® There has been almost no after-
care or follow-up of juvenile offenders. Thew: who are mow responsible for the
echos] are in svmpathy with the principles of rehabilitation. however, and are
beginning to make headway, A comprihen-ive reorganization and development
plan for the school has recently been prepared in thie Ministry of National
Community Development and there iz every hope thzt it will seon be im-
plemented. ™

The Second Five Year Development Plan 1963-1967 G.C. includes a sta-
tement in privciple that the Empire will nwlertake “the rehabilitation of youth
so that delinquency and vagraney among teem-zgers 1= controlled aml such
youths are helped to become useful members of society.™ New legislation i
now badly needed to realize this ideal® The Social Weliare Division of Lhe
Ministry of National Community Development is inilwating and coordmating
efforts in this field and iz presenily drafting a comprehensive Child Welfare
Act, The police foree ha:s recently opened a special department desling with
juvenile affaivs, and the Hunicipality of Addiz Ababa and such organization
as the T.M.C.A, and Scont= have begun to form community cesters, clubs and
other facilities to provide aclivily and training for vouwthsa Alhougl Ethiopia
has been slow in realizimg the necessily of preventing juverile crime and caring
for voung offenders, it iz fortunate te have established a good beginning hefore
the problem has assumed eeriou: proportions.

V. Conclusion

The above is a brief outline of the penal system of Ethiopia. Althongh &
good deal more detail could be added with respect to written law, very little,
indeed, it known of the day t¢ day [unclioning of the system. Az has been seen,
there is considerable disparity between the principles and ideals set out in the
new poeitive law and their application within the penal svstem. Both basic
rescarch and expanded educational opporlunity are very much needed if this
gap ie to be substamtially narrowed. A good start haz heen made and enconra-
gement can be taken from 1he growing zwarenies of the exiztence of these pro-
blems and the desire on the part of many in Ethiopia to 2ee 1o their evenlnal
solution.

52. See Riley, fdem, and 3ingh, “Addis Absha Boms for Jovepile Ltelingoents™ (1939},

4. Riley, ibid.. Chap. I1.

55. {Addis Ababa, Berhanena Selam Printing Press, 1962} 301.

6. Zes High Cowurl, Joveoile Dsvision, Crim. File No 32253 swpre at oete 530 where the
Conrt at the end of its opinien sates:

“The Court considers that a resnmé of this judgmen! should be seoi to His Execel

lency, the Minister of Inletjor and His Excelisncy, the Mirdater of Justice, through

the President of the Hixh Coart, together with explanations of the difficulties with

:rll:lf.h the Jovenile Conrt 4 faced fo dealing with juveniles onder the existing legi-
tion”
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CODE AND CUSTOM IN ETHIOPIA

By Professor George Krzoczumowics
Faculty of Law, Haile Sellassiec I University

Introduction

Ethiopia’: juristic development presents, in most respects. a striking con-
trast to the rest of sub-Saharan Africa. Only Ethiopia had #ts own ancient code
of law. Ethiopia zlone evolved a unique legal system related to itz tradition
and to both continental and common law concepts. Also extremely original is
the pace of development im, respectively, Ethiopian public and private law.
Indeed, while in the constitutional field, Ethiopia can be distinguished from
moat of Africa by the caution and gradualness with which its political stroctores
evolved from the traditional Ethiopian comcepts of govermment?! in the
ephere of private law the reverse ia true: in another contrast to most of Afries,
the recent reform of private law in Ethiopia was sndden and total. The reward
for the gradualness in Ethiopian constitutional development has been a poli-
tical stzbility unique on this strife-torn continent. As to the reasons for the
abruptness of our private law reform, they are dizcnseed below.

It & now geperally admitted in Africa® that the diversity and the com-
mueal festures of tribal custom in the fielda of land temure, family law znd
successiom, and its voids in other areas of law (eg. contract) hamper irade,
investmen? and social progress. The necessary modernization of Africas pri-
vate law structures has started or is overdue, It is hardest to achieve in the
above-named fields of law, wherein tradition is strongest and elabhorate. Grant-
ed this, by what methods should private lme he reformed: shauld there be a
legal evolution, or a juristic revolution?

The expert drafter of the Ethiopian Civil Code, Professor R. David, has
declared himself in favour of amd has followed what may be called the “revo-
lutionary™ approach. He explained his attitude as follows:

The development and modernization of Ethiopis necessitare the adaption
of a “ready made” system ... in such a manner as to sssure as quickly as
posaible a minimal security in legal relations.

1. This paper i& Lorgely based on &. Krzeermmowice, “A New Legislstive Approach to Coe
temary Law™, J. Eth. Studies, vol. L no. T {1963), p. 57, which iz om of print. The Lnt-
ter article was never poblished in & kiw jounal or in the Ambaric ltngange,

b 3 -‘if{g&mm “The Begime of Assembly in Ethiopia,™ J. Eth. Srdies, vol. L na.

. Eﬁr I;E;:r;uu dfnﬁn consule, eg., the severa] jssnos of Journal of African Low snd of
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We [Europeans] observe the -iability of our privale lsw, and we believe
with difficulty in the efficacy of laws which pretend to impose on private
individuals snother mode of conduct than that practiced by them ... This
position 46 not that of the Ethiopians... While safeguarding certain tra-
ditional values to which she remains profoundly attached, Ethiopia withes
to modify her atructures completely, even to the way of life of her people.
Consequently Ethiopians do not expect the new Code to be & work of con-
solidation . .. of actual customary rules. They wich it to be 2 progrrm en-
visaging & total transformation of society and they demand that for the
most part, it set oot new rules appropriave for the society they wish to
create, [further arguments are omitted].*

The above view has been subetantially supported by this writer:

No doubt the practical non-existemce in Ethiopia of customsry rales on
certain matters (e.g. in conirzet lawl and the fact that in other matters
{e.g. in family law) most customs are uncertain or vary from place to place,
group %o group and time to time. made it inconceivable even to consider
the idea of a mere legislative eonsolidation of all such customary rules as
are found to be followed in prectice. Law could not be simply “found™ and
aflirmed in Ethiopia. 1t had 1o be *made™ by rational choice from wvatio-
nal and foreign sources. A homogeneons legal system for this Empire conld
anly be created by a consciously reforming effort. In the Emperor's
words ... the primary requirement was “the modernization of thie legal
framework of Our Empire’s social structure.” The tenets of those historical
und’ sociological echools of jurisprudence which stress that law grows pri-
marily from custom through an organic non-deliberate process, seem vs-
lid... only in circomstances of relative stability. They are hardly appro-
priate for those mnciemt anciaeties which, as in Ethiopie, are suddenly ex-
posed to the impact of & violently competitive outside world. In such’ cir-
cumstances, the aim of our Code was, rather than to aanciify existing prac-
tices, to offer a nnified legal model for the sociely to come. 1 As cvinesd
by the Fetha Nagast, such reforming sima are not novel in Ethiopian
history.)*
The legal role of Ethiopia's traditional eustoms has thos dwindled and is
wow reduoced. It has, bowever, not disappeared amd may be researched with
profit. We chall attempt in this paper to determine, by amalytical process, the

4, R. David, “A Civil Code for Ethiopia™, Tuluns LR, vol. 37 (1363}, pp. 18689, p. 193,

5. fr. Erzeczunowice, “The Eihicpian Civil Code: s Usefnlresa, Belstion te Custom and
Applicability™, F. Afrlcen L., wol. 7 (1963, pp. 173-T4. Suck reforms perhrps owed
thuir =nccess in Erhiopia to the traditigns! atitede of at the most, bare sofferamee
toward those customary mles which &id pot secord with christian jdeals and equity
_{nunr.ran.ing with the ondiscerning reverence which was accorded 1o sncestral custome
in _nl‘.hw Parts of Africa). It seems thet foreipn interest im the usages of Ethicpian
gociety hag failed to tranforns this soundly ddfident sttitnde toto ope of amthosizem for
“astomary law™!
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domain of custom under the Civil Code. We shal? Jisewss, in turn, the Code’s
repeals provision, the factors explaining it, and the five ocutlets for custom
subsisting nunder the Code. This will be followed by a conclusion.

The Repedals Provizion.

Among the matters onsidered by the Londen Conferenee on “The Future
of Law in Africa® (January, 1960) figured the problem of judicial and legis
lative adaptation of custompary law to existing meeds.® The metbods of gradmal
adaptation therein preconized seem strikingly at variance with the all-out re-
peals contained in the comprehemsive Ethiopisnm Civil Code of the same year
{1960) , whose Article 3347 (1} reads as follows regarding “Repeals™:

Unless otherwise expressly provided, all rules whether written or eustom-
ary previously in force concerning matters provided fer in this Code
shall be replaced by this Code and are hereby repealed,

The above Article vepeals prior law and custom whether #t be contre or
practer legem. It might have been less destructive of tradition and custom to
replace the sweeping terms “coticerning matters provided for in this Code™ by
the terms “inconsistent witk the provisions of this Code.” Such terms would
have restricted the repeal to what contradicts the law, without affecting what
wonld merely supplement it.’ 4s it stands, this rabulr rasa repeal of the legal
past is without precedent in Africa and can only be likened to the French Iaw
of Ventose 30, Year XII, on which M. Planicl, in his Civil Law Treatize.® com-
ments as follows: “That statute, in promnlgating the Civil Code, repesied in
its entirety all the old law... No other repeal is comparable to this coloasal
operation . . ." But while the French Civil Code merely finalized a mature in
ternal evolution, the Ethiopian one imports unfamiliar legal concepts from
abrosd. 8¢ it may indeed be expected thar jts effects will sometimes be
* . . stltified where the people themselves persist in doing & thing which they
are supposed by legislation to have ceased From-Joing...™ Such persistence,
if generalized, could undermine the public order; disputes might be settled pre-
valently out of court and }aw. One aim of this paper is to show that this need
not necessarily or overwhelmingly happen. Indeed, there are certain {1} tradi-
tional, (2) actual and (3) technical factors supporting and explaining the Ethi.
opian choice of a comprehensive codification with all-out repeals. These expla-
natory factors are discuesed below.

Expleanatory Factors

G See AN, Allot (ed.}, The Future of Law in Africe (London, Bmierworth, 19603,

7. Or conrse, the same tesult, had it been desived, could have been artzined by mot enae
ting any general repesls clamse (4 less desirable method in a sociely mot conversant
with the copcept of “implied” repeals),

8. M. FPlaniel and &. Ripert, Treatise or the Civil Lew (1%th ed. 1939), [Translhvion,
Louislaves State Law Inalitmte, 1959), vol, 1, mo. 227. -

9. Aliot, op. ciz. note G, ot p. 33.
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Ethiopia cannot be considered in a purely Aftican costomary context. Its
tredition emhodies elements of Mediterranean (imcorrectly called “Western™)
civilization, with its Judeo.Christian and Greco-Roman components. Constantine
snd the Nicasa council loom large in Ethiopian lore. The kingdom of Axum
was an ally of Justinian. Above all, there is a tradition of one basic authority
und law at the centre, whick preserved this empire through centuries of tribu-
lation. Codification is no new concept here. The Ethiopian Christians’ ancient
canon and civil law was comprebensively formulated — possibly in the 16th
century — in the Fethe Nogest (Law of the Kings}, drawing mearly all ite
preceptz from the menophysite mother church at Alexgndria, The civil law
part contains, among others, elements of East-Komar law. Readers interested
in this topic will find introductory infermation and further bibliography in
RL.R. Canevari's Fethe Nagaest, Milano, 19361

Now let us pass to actuality. Though codification, in its comprehensive
aspect, is a familiar coneept here, the venerable Fetho Negast has hecome 20
outdsted az to be rarely invoked. Prior to 1960 Ethiopian civil adjudication
was based mainly on equity {ineluding persuasive foreign precedents) and cus-
tom, the latter being varied and uncertain. Save for Eritrea,! Ethiopian custo-
miary laws were not reduced to writing, thongh descriptions of social customs
have appeared, e.g., in traveller:® reports and in the ethnological bulletin: of
the University College of Addis Ahaha.!? The tribal and local variations of legal
cunsioms are legion. Their progressive unification by gradual processes might
take generaticns, while Ethiopia’s survival and progress in « non-leisurely age
require speedicr solutions. 5o rightly or wrongly. a short cot was taken im
emacting the present Ethiopian Civil Coede with its sweeping abrogation of the
legal past. This most unusnal method mcludes, however, devices for safeguard-
ing some continuity. The rew teckmique, of interest to the lawyer, will he dis
cuzsed helow at lengih. It iz hoped that the distingnished expert”® who drafted
the code on continental lines, will be willing to add his mises au point, if any.

To start with, it may ke in point to quote from Hi Majesty the Emperor's
preface to the Ethiopian Civil Code.

The rules contained in this Code are in harmony with the well-established
legal traditions of Our Empire. ., and heve called, as well, upon the best
systems of low in the world. No laowo which ts desigred to define the rights

10, A romplete smmotasted Tnglish tramslztion of the Feths Nogasi by Abba Panlos Teedas
will be publiched in the near fnture by the Facully of Law, Haile Sellosele I University.

11. Sec F.F. Rossel, “Eritrean Castomary Law,” F. Africen L. vol. 3 (1059}, p. 99, The lead.
inz recent work in thiz field is F, Ostind, Travdate di Dirite Consusisadingrio dell'Eritrea
{Avmara, Cortiere Eritrep, 1954).

12, Alen, cg, in various issees of Ethiopic OFserver, and jn Amheric boaks Ly Balambares
Muhtema Szlassie Wolde Maskal,

13, g:ull;i:sur Rége David, the renowned compsrativist of the University of Parle Faw
culty,
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and duties of the people and to set out the puinciples governing their mu-
tual relations can ever be cffective if it feils to reach the hearis of those to
wham it is intended to apply ond does not respond to their needs and cus-
toms and to nalural justice,

This mesat wise and generous pronouncement seems, prima fecie, incompa-
tible with the shove-mentioned “repeals™ provision. To cite again:

Unless otherwise expressly provided, all rules whether written or custo-
mary previously in force concerming matters provided for in thiz Gode
shall be replaced by this Code and are kereby repealed.

But a closer analysts will reveal five avenues alomg which traditional rules
and customs are or may be preserved. These outlets for custom are: 1. incor-
poration™ of custom, 2. reference to custom, 3. filling cade vacuums, 4. judi-
cial imterpretation and 5. para-legal outlets. We shall dizcass them in turn.

Ontlets for Custom.

1. Incorporation of Custom.

A large core of Ethiopian customary law is preserved through its incor-
poration into the Civil Code. In this way, formulated enstom becomes general
statute Iew. The very nature of this method precludes its application to local
customs, But even within general custom, the codifier’s approach was dizeri-
minatory. Below, is a tentative outline of the Ethiopian legislator’s senszible
standards of choice in this field. The choice is all-iwportant lere, sinee under
the “repeals” provision what is not included in the Code is ahrogated.

The Codification Commission®s and Parliament’s records are not yet pub-
lished. But we can already assume — judging not merely from hearsay bur
from the very results of the codification werk — that the *general™ cuztom of
the land {its “common law™) has been more or less included in the Ethiopian
Civil Code where: {a) it is sufficiently “general” as to be practised by at least
a majority of the highland population; {b) it is not repugnant to the natural
justice which permeated that ultimate old authority, the Fetha Negaust; (e} it
iz ot contrary to imperatives of social and economic progress {the retention
of retrograde practices in land transfers'® is provisional and non-uniform: it
cotcerns local customs) ; (d) it is eufficiently clear and articulate as to he
capable of definition in civil law terms. The incorporated cusiom has indeced
been molded, togethier with “received” foreign sclutions, inta the technical

14. Rather them "codification™, since the costoms ere not intact bul were reshaped to fit in
with selotions received frem abroad, or “comselidation”, which term weuld, in addifion,
enggeast & retention of pest Insidences of custom,

15. Civ. Co, Arts, 3368 -67,
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frame of eivil law coneepts, categories and classifications.'t Licidentally, the
nbove fonr requitements are zomewhat implicit in the Emperor's cited preface,
which shows appreciation of (a) traditional “customs™, (b) “natural justice™,
{c) “needs” of the recipients and (d) legal clarity.?

The mentioned standards of choice cansed the Civil Code's Book on Obli-
gations and the separately emacted Commercial Code to bhe overwhelmingly
foreign in origin, as in these peentially modern branches of law there was an
understandable lack of indigencus tules responding to the set requirementa,
Un the contrary, in the traditionally cultivated branches of law concerning
family, land and succession, many fitting general customs have heen preserved
through their inclusion in the Code.

It would he beyond the scope of this paper 10 attempt an enumeration
of the Code-incorporated general customs (as distinct from “received” law).
Several of them eoncern personal and family law, which is now one for all,
whatever the particular family customs held by distinet groups. As this unifor
mity has been widely warned againsi and is unique in Africs, the devices mi-
tigaling s impact ot dissenters will be stressed throughout thi= paper. Some
fine points of law are involved in the question whether — on the face of the
aweeping “repeals™ provision — the distinct personal status recognized to Mos-
lems in a prior procedural proclamation® must be deemed abrogated with the
rest of past civil law and custom. 1 do not fecl entitled to pronounce on this
questicn {which has political implications). It 2eems provisionally solved — im
favour of Moslems — by the continuing factual recognition by state courts of
the jurisdiction of Kadis Councils applying Mozlem personal law. Clarifying le-
gislation might follow in due time.

By way of example and by number, here sre a few of the Civil Code artt-
cles which secm to incorporate, wholly or partly, an important customary rule:
560 £f., 652, 725, 849, 852 (implying exclusion of spouse from intestate inhere
tance), 13168, 1170-79, 2067 with 2113-14, 2142,

2. References to Custom.

The “repezls” provision under discussion abrogates, within the Code's
wide ambit. all past customary rules “unless otherwise expressly provided,”
that is, save where the Code itself expresly refers 1o custom. The Code repeals
what it has not incorporated or imeluded by reference. Legizlative provisioms,

16. Incidentally, this cansed some imsmperable diffienlties in trapslations from the Code®s
French master draft into the nncongerial ofifeial languages of Amhbardc (anthoritative)
and English. Amhberic lacks legal terminology. As for English lega! terms, they do mot
fit in, See 6. Krzeczupowicz, “Ethicpian Eegal Educstion™ {s1. Language Prohlem),
I. Eth. Sendies, vol. I, oo, 1 {1963}, pp. 6%-T70.

17. The relevamt quetation belng: “Ii 35 easential that the law be clear......
18. Kadis and Naibas Couneils Proclamation, 194, Proc. No, 62, Veg. Gz, year 3, oo, 9.
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far from supplementing custom, are mot even aypplemented by it And t:'lm
Gode only in few instances refors to cusbom. It may be instructive o summarize
those instances. They concern varying local customs, a5 distinct from th& geme-
ral ones discussed above. Clearly, where an approved custorn is general, it need
not be referred to but is “incorporated™ in the Code.

Below is an illumimating list of the Ethiopian Civil Code'a rere references
to local usage. Their rarity reflects the prevailing trend for unification. We
shall quote or ontline them under the headings Family, Succession, Property,

Contracts, Torts,

Family

Art. 567, — Form of betrothal.
The form of hewothal shall be regulated by the usage of the place where
it is calebrated,

Art. 573. — 2. Morel prejudice [cauced by breach of betrothall.
2] Tn establishing the amount of mdemnity and who is qualified for re-

quiring it. the court shall have regard to local custom.

Art. 577, — Foricus kinds of marriages.

{1) Marriages may be contracted before an officer of civil statns [swch
officers ere mom-existent in the countryveide; cf. Article 3361 oo sow-
pengion of the jmtroduction of civil statms regieteral.

(2) Marriages conlracted according to the religion of the parties or 10
local eustom? shall also be valid vnder this Code.

Art, 580. — [Customary marriage results from such rites as, under s commu-
uhity’s reles, constituie a permanent union. ]

Art. 606, — Marringe according to custon:,

{1} The conditionz on which a marriage according to custom may be cel-
ebrated and the formalities of such selebration shall be as prescribed
by docal custon:.

Axt. 624. — [The conditions and formalities of customary marriage may be
sanctioned by customary fines or damages.]

Arts. 807-8. — [The legal chligations of maimtenance between relatives by blood
or marriage in the direct ne, and between foll and half brothers and sis-
ters, ave asscssed having regard to local customs.]

19. It remains to be scen whether this exclusion need apply to fmmre castoms. The Code
repeals only these “praviensly in force” Bm what will give “fores™ to fninra eustoms?
Their force ntay be mainly permasive in that they influsnce the judges in their inter.
pretation of lows (ef, infre, our remarks oo the omtla of “Jadiciel Interpretation™) .
How ditferent in this French - Ethdopian sppooach from, e.g, the Swiss Civil Code which,

20 s;lrh;nfmm repealing cmstom, clearly anjoine it applicstion praeter legern {Art. 1)1

20, adexically, meombars of the natiomal establighed i

T oy Do ot the lighed chorch marry more often in emite
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Note: It has been stated that several of the Code-ineorporated general customs
are found m the family law. We now see that the latter also containe some
references to local cmstoms. These provide a weloone mitigation of the
law’s impact on groups of distinet family costom. Otrer cushioning devices
corat: mores familise will be described helow s.v. “Pare-Legal Outleta”.

Succession

Note: The law of succession comtaine oo referetices to cpetom, so that disinct
customs of inhevitamce have now no independent validity and can sarvive
only by being followed in testmments or in compromises, The law of intes
tate inheritance — while incorporating the genersl customary tule of po-
terng paternis, materng materiis (Art. 849 f.) — disregards local veria-
tiomw in the arder of intestacy. Local practices may, in turn, disregard that
law — through effecting those customary compromises described below
sw. “Para-Legal Outlets™,

Property '
Art. 1132. — Definition [of *“intrinsic elemem™].

{1} Anything which by custom is regarded as forming pamt of a thing shall
be deamed to be an intrinsic element thereof [for the purpose of desl.

ings in such things — Art, 1131].
Art. 1168, — Principle [of nsncaption].

(1) [establishes a fifteen year period for land-acquisition by sdverse pos-
zession | Provided that no land which w jointly owned by members of
one family in accordance with custom may be acquired by usucaption
and that any member of such family may at sny time claim sech land.

Art. 137]. — Rights of way end rural servitudes.
[They] shall be of such extent as is recognized hy local castom.

Art. 1489, — Principle [of communal exploitation],

Lmdownedbyanagﬁcultmﬂmmmmitysuohmaﬁﬂageurtdbaﬂnﬂ
be exploited collectively whenever such mode of exploitation conforma to
the tradition and custom of the community concermed.

Art. 1490. — [providing for future codification of euch customs by charters, ]

Arts, 149697 — [giving further recognition to custeenary modes of communal
exploitation.]

Note: Procedures for progressive revision of such “modes” (roles) are facili-
tated by Articles 1498.99 .

Arts. 3363-67. — [retaining the customary practices es to tramsfers of right= in
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land erge omnes, for = long ae land regisigation provisions® are mot in
foreel.

Note: In a few developing aress the costomary practice alveady is registration.
Coniracts

Art, 1713, — Contents of contract.

The partice shall be bownd by the terms of the contract and by such mei-
dental effects as ave attached to the obligations concerned by custom . ..

Note: This importamt recognition of “convemtional neages” bardly calls for
comment, einee it B part of most legal systemes. Iis specific applications in
Ethiopia are most frequent and inleresting in lease of lanwd: »see
Arts, 2083(2}, 2090(1-2)}, 2997({2), 3006{2), 3013(3).

Tores
Art 2116. — Cusiom.

(1) I fixing the amoast of the fair compemmation [for moral njury] pro-
vided for in the precedimg Articlee, and in establishing who is quali-
fied to act as represemtative of the famdly, the comrt shall have regerd
10 local usages.

(2) The court may not disregard ench nsages unless they are amachronistic

or manifestly comtrary to reason or morsls.
Note: This refevence to Jocal wsage mpplements incorporated gemeral custom
on moral injury.? The latter includes {Art. 2113) what was once, with less
sophistication, called blood money, with this basic difference: the “blood™

money of old did stop penal proceedings, which our *moral”™ compensation
does ot

3. Filling Code Facuums
The discassed “repeals™ provision abrogates all pricr cusbomary rules “con-

cerning matters provided for in this tode” A contrario, customary law may
apply to matters mot provided for therein. But in the fields covered by the
Code,. custom does not even supplement partionlar legal provisions, Otherwine,
the legimlator would have repealed only thoee rules inconsistent with the ense-
ted ones, amd not all roles in pari materie.

As pointed out, in matters lying beyond the Code’s ambi, costomary Iaw
s preserved (whemnutmmlstmtwmhﬂhﬂ*hgmhm} But the Ethiopian
Civil Code, with its 3,367 articles, is s0 comprehensive that hardly any firting
field was left out. 8o far, only one occuors to me, in relation to a chain of legis-
lative omissions: thﬂﬂmlﬂudeuyﬂnothmgabmtmmMﬂMptiw
the moneysaving ones; such “saving” co-opersiives arve merely subjected
{Art. 405{1} ) to “the provisicas of the Commercial Code™ which {Aﬂ.ﬂ]ﬂ}
2L Title X, Civ, G
22, Civ. C. Arts, 2105.15.
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in torn, sohjects them to possible ebactments, which have not existed so far,
bat ave in the process of enactment at the time of writing. Now, in this country,
various groups co-oparating through mutwal savings, loans, ete. are customary
(e.g. the Ekub). Most of their rules zeem to bave originated among the Gurage
tribes. Thedr description is beyond the range of this paper.® But it js submitted
that ench rules did fH1 a code vacuum and thus could have been applied subo-
nomouwsly, apart from nsing the concept of conventional meage under Art. 1713

4, Judicial Interpretation.

The Ethiopian codes are of cobntinental type In pure continental theory,
judivial interpretation is no source of binding law, which carmat be judgemade.
But appeal courts being puardians of continmity, the persuasive force of their
jndgments is such that, as M. Planiol pats it “m fact the amount of law esta-
blished [in Framce] by decisions of the courts aince 1804 is considerable.” And
based om case law. The lxtter will be created by Ethiopian higher courte when,
i order to decide a case, they will have to apply code Tules whose meaning is
disputed hefore them. For this reason — after having discussed incorporation
of cumbom, reference to custom, and code vacuums — we 2ot oot judicial nter-
pretation as the fourth legal avenue along which Ethiopisn customary law may
be preserved.

This avenue becomes of overriding importance when we consider the Emp-
eror’s preface to the code. The Ruler’s pronouncement is of legal significance,
emanating as it does from He who shares the supreme legislstive power under
the Ethiopian Comstitution of 19552* His preface, as quoted supre s.u. “Exple-
natory Factors”, clearly shows that, contrary to whet the sole “repeals™ provi-
ston would suggest, & break with tradition and custom was not cortemplated.
There can he no betier evidence of the legislator’s intent which, accordimg 2o
continental doctrine, should guide our interpretations of recent law, A hreak
with legal tradition mot being imtended, it is mdeed subuitted that Ethiopian
courts shomld, where appropriste, asign customary meanings to the Code’s
phrasectogy.

In doing it, they must act discerningly. Article 1733 forhide interpretation
of contracts and, a fortiori, statntes whose provisions are clear, Many Code arti-
cles are clear, or fully clarified by the context or the French mastertext. Among
those thiat, beimg lees clear, or too general, admit of more than one meaning,
we must distingnish. Customary meanings (1) should be amigned to Code texts
incorporating prior custom or referring 2o it (e, in family Jaw) and (2) abould
not be undiscemingly assipned 1o texts represemting “received™ law, as these
may lose sense and consistency unless imterpreted through their dectrines of

53, On this topic sss Asfaw Damze, “Ekob™, Univ. Coll, of Addis Ababe Ethnol. Soc, Bull,
no. § {1958}, p. 63.

%4, Planigl and Ripert, ap. cie. nate 8, at no. 14b.

23, See, e g Art. 38 Bev, Conat
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origin (e.g. m obliggtions law). Being horrowed from “the best eystems of law

mthewwld“ (Emperor's preface, op. cit.), such texts were mitended to mesn
here what they meant there

We ahall now exemplify the above propositions:

(1} {a)

(h)

2y (m)

(b}

In the section ot Heferences to Custom, we guoted Article 1168
which excludes nsucaptions of land held in customary joint ewner-
ship by “members of one [amily”. whe can always claim sach
land. The term “family” withowt qualification ussuall‘_r means in
Europe “single” family (parents with children}. It is submitted
that here the term “family™ must acquire the customary meaning
of an extended mass of persons descemding from an even remote
common amcestor from whom the mndivided property originated;
thiz allows each such perzon at all time to claim the joint land or
kis share in it. Incidentally, Asticle 551(2) scems to set a limit
to such claims by #mplying that the claimant (who challenges the
usmcaption} must noi be separated by more than seven genera
tions feomm the smeestor concerned.

The a0 called “#rregular wnion™ (Art. T08) betweorn man and wo-
msn has, in common with marriage, the followmg two effects:
the praesumptio puternitatis with respect to chibdzen conceived or
born during the unton (Arts. 715 and 745), and the man'’s lia-
bility for the womam's bounsehold debts {Art. 714, ¢f. Art. 660). By
virtue of Article 709 (1) such irregplar nnions arise where the
behaviour of the man and woman i “amalogous to that of mar-
vied people” Now, should such smalogy be extended to cover
behaviour typical for those customary umions called ba-demos,
in which the woman I temporarily hired for allround duties
somewhat similar to those of a Tegular, permanent (of. Art, 580)
w:lfe? Hmdfnmtwedmﬂmmays!uﬁycummhmth&

unsotmd. They may create precedents im sesigning a
l[htmteni} significance to bo-damoz metons. Thas, B0 such snions,
aredit will be obtained, and off-springs’ filiation affirmed.

The degemerate practice of “artificial imsemingtion” being un-
known to Ethiopisn cemtorn, the mesning of this term for the
purpoes of Article 794 {dealing with the effect of such imemina-
tGon on ohild deowning) must needs be drawn from its foreign
naage.

Much of the Code's “received” contract baw is abetract and makes

little semse unless explainesd throagh its Romandstic doctrines of
gy

{c} But this ia needless where the cantract Iaw is clear; ez such fa-

miliar rule as *Qffer or acceptance may be made... by signe
opsimally in mee...” (Ant, 1681) ‘—mmqu:teobvmly that
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whatever be the customary cobrluding handshake or drink ete.,
it seals the acceptsmce (the rule actmally amounting to one of
those referemces to custom discusssd in a prior section).

Whether the courts will or will not choose 1o accept our suggestions, it i
essential that they be coneistent amd do Dot vary their interpretations, as this
in lien of case law would produce lewlessness, Case reporting in this Journal
will belp 10 ensure such comsistency. As to basic rules of interpretation under
Ethiopian law, the reader is referred to G. Krzecrunowicr, “Statutory Interpre
tation in Ethjopia”, i vol. I {1964], p. 315 of this Journal.

5. Para-Legei Outlets

The above discussed “legal” outlets for customary law, i.e., the incorpere-
tion of custom, references to custom, filling code-vacuums, and judicial imter-
pretation, do not exhaust the problem of the mcidences of customary rules in
practice. There remain for us ip examine cerisin peculiar “para-legel” cuvtlets
for the factnal reappearance of such customary Tules #s have n. independent
velidity in terms of the “repeaks™ provision®. We ahall analyze in turn: (1) pro-
visions of family law lesving certan discretionary powers with marriage par-
ties or arbitrators; {2 provisions of the contract of compromise, giving in-
direct samotion t varions costomary arrangemends; (3) the ontlet
* Associationa”.

{1} Family Law.

It has been thown that the impact of the miform family law on groupe of
distinct enstom i= mitigated by references to local usage. Here we shall examine
two general deviees cushioning that impaet through sanctioning the traditional
inter-familial amtonomy in marriage affairs:

{a) Within an elastic frame of binding substantive law, the Code vests a
largely discrevionary™ legal jurisdiction in the cnstomary “family ar-
bitrators” (the marriage witnesses). They decide om warriage diepn-
tes”® and on the granting of and the personal and pecuniary effects of
divoree, which is proponnced by them legally omt of conrt® Their de-
cistoms are without appeal save by epecial impeachunert (Art 736).

86. The main rach loophels for custorm, bot one not amensbls to eialyds within this
article, perhbaps consists in Lbe sbsence in oor Code of a concept of void mareiage
FEven bigamona marriage, Trohibited by Ayl 585, can only be “dissolved™ on application
of speuse or prosecutor (Art 612), which the lsiter hardly ever bothers and the former
{whe ja pumishable snder Pen. C. Art. 616) deres to do! The sweeping comsequences
of this “loopbole™ with respect to [actual preservation of castom exll for a ficld smmdy
tather than a diecmssion in this papee.

27, See. e g, ATt 695 (2).

29, Sea Civ. C, Arts. 641(2), 64802}, 65502}, A56{c}, 660(2) and batically, Art. 725 poict
at that sustomary figare, the Nagar Abbat (“father of the cass™) or pru;ree&p:rbit::
of marriags, whoe may aleo be “first witness® und/or gnacanter of the marTinge compact.

29. See Civ. C, Arts. 665 -52, $01-95 and basically, Art. 72728
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Betrothal witnesses similarly arbitrate betrothal dispates (Art, 723).
This opens a back door, in fact if not in theory, 1o loeal customs which
ate “repealed”, that 8, not referred 10 by the Code in the express
way required by the “repeals™ provieion. Repealed customary law may
thus re-appear via compulsory arhitration.

(b} Axticles 627 and 632-33 provide apother para-legal cutlet for Family
costoms. They allow the spouse or spouses, either jointly (before mar.
riage)} or throngh the family arbitrators (during marviage}, to fix or
vary both their personal statps in the merriage and it pecuniary effects
(the Code rules it these respects heinmg, save exceptions, permis-
aive — cf. Art. 634}, Clearly cnstoms of po independemt validity will
permeate such marriage arrangements, which must, however, respect
the mandatory legal duties of support and cohabitation® Ome effect
of this system is that, contrary to a world-wide principle that persoaal
statns is not in commercip, the epouses may set somewhat freely even
“their reciprocal righits and obligations in matiers comcerming their
pereonal relations™ [Art. 627(2}, which rights the family arhitrators
may later modify (Art, 632{2) ). Such: marriage arrangement or mo-
dification may for instance, contrary to & mon-mandatory tule provide
that it is the hishand whe “is bound to attend to the household duties”
(ef. Art. 646) [zn jmprobable conjecture). Or, that i is the wife wha
chooses the common residence {ef. Art. 621). Prima facie, a marviage
arrangement conld al:o cancel the duty of fidelity previded by Article
643" or, In arcordance with some customs, limit sach duty ta the
wife® But our Peral Code makes auch inference inadmisahle; under
#ts Article 618, adultery is 2 punishable offence.

Ethiopian marriage may thus be viewed as a status whoee proximate incid-
ences may be partly fixed by the parties entering it, pessibly in accordance
with costom, amd whose remote incidences snd/for terminstion by divoree are
made dependent on arbitral decisions which are also oper to “customary™ in-
fluences. “Pure and simple™ referemce to custom is, however, prohibited
{Art 631(2) ).

(2) .Compromise,

We have discussed the legal jurisdiction of family arbitratore (marriage
withiemes) . But more matters may be affected by factnal arbitration by eldems®
which is neither compulbsory, nor ustzlly comtracteal in terms of Arts. 332526,
but in which customary disputants often cannot help but concur, effecting a
compromize. For example, inheritance conflicts may be thoe sdjused by the
“repealed” customary rules, the resuking arrangements being valid as comtracts

3. Arts. 636 and 440, -Ser albo mandatory Arts. 638 -39,

3l. Whose Sabarticle (3), forbidding contrary arrengements, was strnck out by the Codi-
Fication commisaion: wee Corrigendn of Ethiopian Civil Code.

32. Ei?y wonld mot prevent sadultery from being a cause for quick diverce wader Arta,

33. The w.-ulh:l semageilé.
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under the Code's tion of compromises,* which are made upsstailable
by Article 3312, regarding the “Mistake of right,” to wit:

(1) As between the parties, the compromise shall have the foree of res
judicata without appeal.

i2) Itmﬁyngthaeomestadonnhegmundofnm'ﬂakemadehymem
Luﬁh'u&uhepmﬁmnmmuﬂngtheﬁghmmwhiﬂhmyhawm

Consequently, a party’s ignoranee, which is bound #o be common, of Code
law #6 to the trze extent of the rights (e.g. sueeessiom rights) ecmpromisad by
him does not invalidate the compromize applying customary rules. Rules repeal-
ed in law may thus reappear in fact. They will not bind gua eustomary rules
but goa legal compromice. They are not a fit study object for the Tawyer, but
for the ethnelogist. The same i true of the customary Tales applied para-legaily
in marriage. They have no independent validity bt hind gua merriage con-
tract or qua arhitral decision, as shown above.

(3) . Adssociations.

It is possibl: to recognize certain taditional nge-prade, blood, worship
{Art. 407) or other custamary proupings as valid “non-profit” associztions
(Art. 404), If thi: ever happens, their rules will naturally bind not gua custom
but gue legal memoranda of association (Art. 408)., The point may often he
practically irrelevent because “legal”™ proceedings seem needless, indeed un-
weleome, in most such tribal groupings.

Conelusion

The Civil Code's “repeals” provision ceverely limits the fiald of legal ap-
plication of custom in Etbiopia This limitation is the outcome of the specific
tradition and comditions of the country which resnlted in a strong unification
rrer?. Nevertheless, and apart from the just diseussed para-legal outlets for
custom, analysiz kas revealed four legal outlets for customary law. The legal
outlet of custom-ncorporation is mow frozen, barring further supplementa-
tion from outside. The remaining three legal outlets, to wit, Codezeferences
to custom, Code vacunms and judicial interpretation, safeguard a minimta
field for study of customary laws. There is, of course, no “minimum” for the
sthnologist who studies usage irrespective of itz binding force in law. But the
lawyer is, in his research, restricted to what js sanctiomed st siate level. Fur
thermore, thoush he can attempt, where appropriate, juridical amalyses of
the sthnologist’s matertal, his proper source for research is court reports of
cases wherein hindimg custom is proved or noticed, or customary interpreta-
Liops sanctioned. The Fthiopian Civil Code being recent. and a reporting sys-
tem not vet developed. there are no such case reports yet on the issues discuss-

24, Civ. C, Arta. 3307 -24.
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ed in this paper. There is thus little scope for lew research in reporied cases.
This explains the rather shsiract character of my sargument, for which I beg
forgivenes.

. Doubts have been expressed by eminent lavyers * on the practicability of
a oiform Ethiopisn codification of civil law including that of family, 1and
end suceession, wherein custons are stromgest. This feat, nnprecedented in
Africa, ia now schieved in Ethiopia by the technigues discussed above. It would
be presumptuous to emil detailed prognostics on the futare measure of success
of that gigantic piece of legislation with its sweeping repeals and allembrac-
ing contest, A new legal tunic, even from the best jural tailors, is bound to
scratch the social body. It i to be hoped that the Ethiopian judiciary. using
the indicated ountlets for custom in a consistent way and reporting decisione
redevant thersto, will succeed in mitigating the harshnes: and incertitudes of
transition from the aneiemt to the new ways.'

35, E.g. Oustini, op. ciz. mota 11, at p.. 8.

36. At the time of goinz to press, we were shown Professor VanderFoden'a pamphler “An
Introdustion to the Sovrces of Fthiepian Lew”, appearing in Vol I No. 1 of the
Journal of Ethiopion Lo, The historical and bibliographical azpects of Professor Van-
derlinden’s work are very valushle. Some of his legal ewslyses ara less 0. In Part I,
dealing with Costom, Professor Venderlinden dizcusses onr earlier paper, of which this
wtiele £s but & developmemt (see mete 1, supre). His dsrmsdon inclodes some rather
inmetnrate references to and gowarranted constructions of the Civil Code. With respect
to the enforceahibry of cugtomary law (snd of Moslem liw: see Part IV} in Ethiopia,
onr lna.m.a& cn}kzagne reaches axeggeratad econclusions which, in eur wiew, are quits
ji:;:ﬁ;-f]ahhlq :::2 the luw on the books and rontraty to, both legislstive fteni wod
Professor Vandwlmdm scems to advocate the stody of costetns for the sske of sdvencing
the law. Bm his witevmpn, if Followed wonld ameumt rather po “putting the legal rlock
Bbock” for the sake of studying customs! In order to prevert swch untoward resait, we
shall ?Thnm o th::'ﬂml,suu a;h;:mon ax epace & availahle iz the Jowrnal of Ethiopian
Lew. So Commeant ek th i : 3 s
den'’s work in is major ﬂpﬂ: e menlionad grest memity of Professor Vanderlin-
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CRIMINAL JURISDICTION IN ETHIOPIA: A COMMENTARY *
by Robert Allen Sedler, Faculy of Low, Haile Sellassia I Univemity

(Title [. Chupter TI, Section 2 of the Pemal Code and Book I,

Chapter 1 and Book 1V, Chapier % of the Criminal Procveduro Coda)
i. Inmtroduction

Ii. Tka Firm Elsment: Persons Subject to the Penal Code
A, Principal Jurisdiceian
1. Persens subject to Ethiopra’s principal jurisdiciion
e Qffences committed in Ethiopis

b. {fenmces committed in o foreign country epninst Erhiopie
¢, OfFfences commitied fn a foretgn country by Ethiapion eofficicls enjoying
immunity and by members of the Ethiopian Armed Forces

2. Limitetions ppon the exsrcise of principel jnrisdiction
B. Subsidiary Jurisdiction
1. Persons subject to Ethiopiz's subsidiary jurisdiction

a, {Mffences eammitted in a foreign country sgainst intermgtional low or wni-
tersal order

b, Other affences commited in « foraign coumtry

¢ Offences committed in o foreign coualry by members of the Armed Forces

2. Limitations upon the exercize of sbsidiary jurizdiceion
€. Summary

). Principgl jurisdiction

2. Subsidiary jurisdiction

I, The Secornd Element: Jurisdiction of Coures
A. Jurisdiction over Offonca:
B. Local Jurisdicrion

C. Summary

!, Iniroduction

There arz two clements involved in the cxervize of erimmal jurisdictien
by the Ethiopian courtz. The first clement deal: with persons subject to the
Penal Code of Ethiopia. All persons subjeet 1o the Penal Code of Ethivpia are
subject 1o the jurisdiction of the Ethiopian courtse. and they may be tried
bere for violations of the Penal Code. TFitle I. Chapter I, Seetion 2 1 Arts,

* The purpsse of this commentsry i to provide ¢aplanatery trestment of thia area of
law, l;t is not intendad to be a detailed analysis af 2l the legal prol::]em that may
arise amd it dosa ot eomtain a discomafon of caged and secondary msterial,
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1122} of the Penal Code covers the yuestion of whal persems are szhjest 10
the Penal Code, and bence ts the juriedietion of the Ethiopian cenria,

The second element desla with the jurisdiction of courts. It must be
determined which court in Ethjopia has jurisdiction to hear the case and in
which ares of Ethiopia the case must be tried, e.g., should the case be tried
hefore the High Court sitting in Addis Ababs or the Awradja Court of Debre
Berhan Awradja or the Woreda Court of Guellele Woreda. These questions are
vovered by Book I, Chapler ! and Book IV, Chapter 2 of the Criminal Proce-
dure Cade. (Arte. 4, 6, T and 99-107}.

fI. The First Element: Persons Subject to the Penad Code

Whether or mot 4 person iz subject to the Penal Code depends om (1) the
place where the offence was committed. 12) the nationality of the accused and
{3} the kind of offence that has been committed. In certain circumstances ag
aceused is said 1o be subject ta Ethiopia's principal jurisdiction; in other cir-
cumwstances, although he & not subject to Ethiopia’s principal jurisdiclion.
he is said 1o be subject to Ethiopia's subsidiary jurisdiction. The conditions
for the sxercise of jurisdiction differ depending on whether the accused i
subject ta Ethiopia's principal or subsidiery jurisdiction. Most significantly,
where & person is embject to Ethiopia’s principal jurisdiction, discharge or
acquittal in a foreign eounwy does not prevent a prosecution for the same
offence in Ethiepia; it dees so if be is enly subjesct te Ethiopia’s suhsidiary
jurisdietion.

A Prineipal Jurisdietion {Pewal Code, Arts. 11.18)

Principal jurisdietion exists as to an accused who is (1) cherged with
the commision of an offence in Ethiopia, (2) charged with the commission
af certain offenwes apainst Ethiopia in a foreign country, {3) charged with
the commimion of an offence 1 a foreign country where he possesses immu-
mnity from prosecution by wvirtue of bis statua as an Ethiopian officisl, (4)
charged with the cammission of certain offences in a foreign country while a
wember of the Ethiopian Armed Forces. First we will consider when an aceu-
sed is subject to Ethiopia's primcipal jurisdiction; then we will consider the
conditions for the exercice of principal jurisdiction.

1. Persons subject to Ethiopia's principal jurisdiction

a. Offences commitied in Ethiopic (Penal Code, Arts. 11, 12)

Artiele Il (1)} provides that the Code is applicable 1o eny perton whe
sommits eny offence sperified im the Code on Ethiopian territory. Territory
coniiste of land, wea and air.

EXAMPLE: A mational of Kenya, while visiting Ethiopiz, allegedly rapes
another Eenvan in vielation of Article 589. Since the alleged
slfenice was committed om the territory of Ethiopia. the
asocosed v snbjest to the Cade and may he trisd m the Ethi-
opian cenrts for a violatiom of Article 589.
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EXAMPLE: While a Sudan Airways flight is pasiing over Ethiopis, a2
Sudsncse national aboard the flight allegedly as:aults = fel-
low pewenger, who is also Sudanese. Since Ethiopian air
epace is Ethiopian territory, the alleged offence was com-
mitted on Ethiopian territory, which cubjects the accused to
the Penal Code, &nd he may be tried in the Ethiopian courts
for a violation of Article 511

Certsim persoma such as diplomatic officialy are immone frem eriminal
prosecution in the country to which they are accredited under prineiples of
public interpational law. Such immunity is recognized under Article 11 (2).
and a person enjoying this immunity is noz subject to the Penal Code. and
thus, not subject to the jurisdiction of the Ethiopian courts.

EXAMPLE: The amhbassador of a cauntry with whoem Ethiopia has dipls-
matic relations recklessly drives his avtomobile in Addis
Abzbz, killing an Ethiopian. Sueh eonduct would constitute
honricide by negligence under Article 526. Since under prin-
ciples of public international law, ambassader: are net sub-
jeet to the penal law of the country to which they are ac.
credited, the ambassador may not be tried in the Ethiopian
courts for a violation of Article 526.

A person who has committed an offence in Ethiopia may have successfully
cocaped and taken refuge in a foreign coontry. In such a case the Ethiapisn
puthorities are directed mmder Article 11 {3} to request his extradition 2o that
he may be tried under Ethiopian law. Extraditien is the process by which a
persen who has committed an offence in onie country and has taken refuge in
amother is Teturned to the country where the offence was eommitted in order
that he may stand trial there. Unfortumately, Ethiopia does not have extra-
dition treatics with very many countriee, snd most eomniries will net permit
anyone o be extradited unlewm there is a treaty with the country requesting
extradition. That is the law in Ethiopin; no one may be extradited from
Ethiopia except in accordamce with imernational sgreement. Bev. Conat.
Art. 50. See nleo Penal Code, Art. 21. In light of the absenee of extradition
trestien, Article 11 (3) 1 not likely to he very effective.

Where extradition cannct be chinimed, Article 12 (1) dizects thc Ethis-
pisn authorities to request that the offender be tried in the country of refugc.
If that request is homored hy the country in which the offender has taken
refuge, and he is tried and acquitted there, he cannrot be tried again for the
same offence in Ethiopia if he is » ently apprehended here. This is aleo
trge i his sentence haz been remitted there or if exforcement of the sentence
is barred by Bmitation. Penal Code, Art. 12 (2).

EXAMPLE : A foreizn national ruspected of committing homicide in
Ethiopia fiees to his home country, where he i apprehen-
ded. He 3 not extradited, but dpon the request of the
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EXAMPLE:

Ethiopian authorities he is tried for the homicide allegedly
commmitted in Ethiopia. He iz acquitted and returns to
Ethiopija. Since he was acquitted of the homicide charge,
he cannot be again tried for that offence in Ethiopia.

Same facts 2s dbove except that the Ethjopian authorities
raake mo request that he be tried in the country of refuge.
On their own imitiative the awthoritics there apprehend him
and charge him with the homieide allegedly commirted in
Ethiopia. He is tried and acquitted. Subsequently, he returns
to Ethiopia where he iz spprehended. Since he was not tried
at the request of the Ethiopian authorities, Article 12 (2}
s not applicable, ond since the general rule is that perzoms
sohject to Ethiopia’s primeipal jurisdiction can be retried in
Ethiopia though they have been tried and aequitted for the
same offence in a forelgn country (Penal Code, Article 16
{2), to be discussed more fully), he may be tried again for
the homicide in Ethiopia.

Where the offender has been convicted following a request under Article
12 and has served out his sentence, he cannot again he pumished in Ethiopia
But if he has been convicted snd has mot undergone any of the punizhment
or hes undergone only par? of it, if he is apprehended in Ethiopia, the remain.
der shall be enforeed in Ethiopia provided that enforcement of the pumish-
went js not barred by Ethiopia’s law of limitation. Penal Cede, Art. 12{3).

EXAMPLE:

EXAMPLE:

A foreigner has commitied an offence in Ethiopia and has
fled to his home country, where he is apprehended. Tpon the
regueat of the Ethiopian authorities, he is tried for the offen-
ce in hi= home country. convicted and sentenced to ome
year's imprisonment. Before serving any of the sentence, he
escapes and flees to Eihiopia, where he i apprehended.
Onee it is proved that he was sentenced for the offence and
did not serve any part of the semtence, he may be centenced
to one year's imprisonment, providing that enforcement of
the pemalty is not barred hy limitation.

A foreigner, whe ha: committed theft in Ethiopia, flees to
his home country where he i apprehended. Upon request
of the Ethiopian anthorities he is tried for the offence.
convicted and sentenced to three years’ impriseument. He
escapes before he has served any parl of the sentence. Fifteen
years later he i: apprehended in Ethiopia. Under Article 234,
Penal Code, enforcement of a pemalty of impricorment for
more than one year but less than ten is extimgnished after
ten vears Since enforcement of the penalty is harred by limi-
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tation undes Ethiopian law, he carmot he required to serve
the thrie years imprisonment heve.

b. Offences committed in a foreign country mguinst Ethiopia (Penel
Code, Are. 13}, ¥ ag iopia (Pene

Fhis article covers offences committesl in a foreign country thet have their
effeet in Ethiopia. Not all suck offences subject the offender ta the principal
jurisdiction of the Ethiopian courts. Only the offences prohibited by Artieles
248277 (offences wpainst the Emperor and the Empire, their ssfety or ime
grity, and offences against Fihiopian institutions! and those prohibited by
Articles 366-382 {offences against Ethiopian currency and official ecals) smb-
ject the offender to Ethiopia’s principal jurisdiction. But when such offences
have been committed, the offender is subject to Ethiopia’s principal jurisdie-
tion whether he is an Ethiopian or a foreigmer.

EXAMPLE: In a foreign country, a foreign national conspires with Ethie-
pian exiles to overthrow the Emperor in violation of Article
2492, In furtherance of the plot he also counterfeits Ethiopian
currency in violation of Article 266. Since both of these of-
fences sre violations of the Articles specified in Axticle 13.
the offender is subjeet to the principal jurisdietion of Ethio-
pia and, if apprehended here, may be tried for a violatiom
of those articles.

EXAMPLE: In a foreign country, a foreign national tries to prevent the
purchaze of Ethiopian bonds being offered for sale there

by falscly telling prospective purchasers that the Ethiopian
dollar ia ahout to he devalved. This comstitutes a violation
of Article 359. Although snch conduct may have a detri-
mental effect in Ethiopia, sizce Article 359 is not one of the
Article: set [orth in Ariicle 13, the offender is not snhjeet
to the principal juri:diction of Ethiopia

¢. Offences committed in e foreign country by Ethiopian officiels
enjoving immunity end by members of the Ethiopian Armed
Forees ' Peng! Code, Arts. 14.15)

Ethiopian officials are suhject to Ethiopia™ principal jorisdiotion while
abroad; members of the Armed Forces are subject to Ethiopia’s principal juris-
diction with respect b0 cortain offences committed while abroad. although
with respect to certain other offences they are only subject to Ethiopia's sub-
sidiary jurisdictioa. Except for the offences specified in Article 13, other
Ethippian: acting abroad are only subject to Ethiopia’s snheidiary jorisdiction
as provided in Article 18.

Under Article 14, diplomatie, consular and other government officials
who commit an offence in a foreign conntry for which they canoot be pro.
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secuted there because they possess immunity wnder prineiples of international
law, sre subject to Ethiopia’s principal jurisdiction arel may be prosecnied
bere if the offence ia punishable nnder the Ethiopian Code {other than these
affences apecified in Article 13, which may m all cames be prosecuted here} and
is also punishable under the Yaw of the country where it was committed. In
other words, the offence must be punishable uoder hoth Ethiepian law and
the kaw of the plsce of commismion. If the offence ia punishable only upom
complaing under eicher law, proeeedings may not be atituted i Ethiopis mo-
less smech o complaint has been lodged.

EXAMPLE: An Ethiopian ambasador commiti hemicide by negligence
in the couniry where he is serving. Thin is a violstion of the
penal law of the country where he acted and i also » viola-
tion of Article 526. Under principles of international lew
ambamadors exjoy immunity from proscention in Lhe courts
of the conntry where they are carving. Since the ambassador
enjoys immunity in the foreign country end since the sct
is n violation of the law of the place of commismion and of
the Ethiopian Code, the mmbssador i subjeet to Ethiopia’s
principal jermdiction and mey be tried heve for 2 violation
of Article 526.

EXAMPLE: An Ethiopian ambassador causes s person to miffer commen
wilful injary in the counlry where he is serving. Thia is 2
violation of the law of the place of commission and of Arti-
cle 539. Under Article 539 i1) such an offence » punichable
only on complaint. Under the law of the plmo of sommis
siom it is punishable in the abtence of complaint. No eom-
plaimt has been filed. Since Ethiopizn law requires anch
proccedings to be instituted by complaint 2nd no complamt
has heen filed. there ean be ne prosecation for this offemce.
The same would be trog i a complaint had to be filed under
the law of the place of commission, thongh 2 complaimt did
net bheve to be filed wuler Ethiopisn Law.

Afticle 15 deals with offences committed abroad by members of the
Ethippian Armed Forces gtationed there. Unlike officials enjoying tmmumivy.
uot all offences committed abroad by members of the Armed Forces subjeet
them te Ethiopia's principal jurisdiction. Where s member of the Armed
Ferees commits an offerwe against the ordioary lew of a foreign comntry, he
is not subject to Ethijopia’s principal jurisdiction. He = subject to the ordinary
law and territorial jurisdietion of that country. If he han fled 10 Ethiopia and
extradition is not granted, he is to be tried under the provisions of the Ethio-
pizn Code goverming the exereice of subaidiary jurisdiction. which will be
discussed snbeecuently.

Where, however, a smomber of the Anned Forces has ssinitied am offen-
ve againet indernations] law sr & specifically military offence, that is, where he
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has commritted a viclation of the offences defined in Book IIT, Titles II
and I of the Special Part of the Code {Arts, 281.331), he remains suhicet to
Ethiopia's principal jurisdiction and shall be tried by Ethiopian military
conTe,

EXAMPLE: While stationed in a foreign country, a memher of the
Ground Forces commits aggravated homicide against s for-
eign national. Since this i an offence against the ordinary law
of the foreign country, he is not sahject to Ethiopia™s prin
cipal jurisdiction and will be turned over to the foreign
emthorities for trial there. If he escapes 40 Ethiopia and i
apprehended bere, he is subject to Ethiopia's subsidiary
jurisdiction and, assuming there is no extradition, he will ba
tried in the High Court for s violation of Articls 522.

EXAMPLE: While stationed in a foreigr country, a member of the Im-
perial Bodvguard absents himself withont leave in viclation
of Article 30). Since this is a specifieally military offence as
defined in Article 15, he remains subject to Ethiopia’ prins
cipal jurisdiction and will ba tried by the Ethiopian military
courts.

2. Limitations upon the exercise of principal jurisdiction (Penal Code.

Art. 16).

When & porson is subject to Ethiopia’s prineipal jurisdietion, t:hh means
that Ethiopia is the country most affected by the alleged commisston of the
offence. Consequently, the limitations imposed npon the exercise of subsidiary
jorisdiction {where, by definition, Ethiopia is not the country most affected
by the commission of the offence), are 1ot impozed upon the exercise of prin-
eipal jurisdiction. Most significantly, a person subject to Ethiopis’s principal
juriediction, if found in Ethiopia or extradited here, may be tried for the
offence here, tohether or not ke wes tried in a foreign country for the same
offence and if he was eried, whether or not he was discharged or acquitied,
The gnly limitation jmposed upon the exercise of principal jurizdiction s thet
whete the offender has been convieted of the offence In s forelzn country, any
part of the ponishment already served shall be deducted from the new sentenee.

In this connection, it should be noted that where the person hss been
tried ahroad at the request of the Ethiopian authorities purmrant to Article 12,
he is no Jonger subject to Ethiopia's principal juriediction and that Asticle 14,
which hias slready been disctesed, imposes certain limitations upon the exer-
cise of jurisdiction over govermment officials enjoying diplomatic immunity.

EXAMPLE : While in FEthiopia, a Kenyan national allegedly rapes an-

other Kenyan. He returns to Kenya where he is apprehen-
ded. He is tried for the rape there and acqomitied. He then
returns 1o Ethiopia. 1f apprehended here, he may be tried
for a violation of Article 589, motwithstanding his acquittal
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in Kenya. Sinee the alleged offense wes committed in Ethio.
pia, he & suabject v Kthiopia's primcipal jurediction umder
Article 11 (1), and Article 16 €2) provides that the dischar-
ge or scquittal of such persons In 4 foreign scuntry ia mo bar
1o a trial for the smme offence in Ethiopin

EXAMPLE: Some faets us above except that the accused was cenvicted of
the rape in Kenya and sentenced 1o three year’ imprison-
ment, which he served. If he is convicted here and the conrt
tmposes the maximum sentence of ten years' imprisonment
authorized by Article 58%, it must deduct from the sentence
the three years already served for the same offence in Kenya.

B. Subsidiery Jurisdiction

Subsidiary jurizdictiom exists s to sw secmeed who i3 (1) charged with
oifences committed in a foreign country against international law and certain
offences against public bealth or morals, (2) charged with certain offences
committed in = foreign country azainst Ethiopian natiomals and (3} charged
with certzin serions offences committed 1a a foreign coumtry ageinst any per-
eon. It also exists with respect to Ethjopians charged with certain offemees
comimitted in foreign countries and with respect to member: of the Armed
Forees who commit offences in foreign. countries against the ordinary law of
that conmtry, but who escape to Ethiopia (zee the prior discussion of Article 15
jn Part IT {A) (11 b, above). Ax we will see. the limitations upon the exercise
of sabsidiary jurisdiction are sicnificantly different from those imposed npon
the exercise of principal jurisdiction, First we will consider the cireumstances
in which & person is suhject to Fibiopia's subsidiary jurisdiction. Then we
will consider the limitation: npon the exarcice of subsidiaryr furisdiction.

1. Persons subject to Ethiopic’s subsidiory jurisdiction

e. Offences committed in a forcign country against intermatiomal
I or universel order {Pemal Code, Art. 17)

Under this article al! persons who comamit the offences specified herein
are subject to Ethiopia®s subsidiary jurisdiction except Ethfopians enjoving
immunity who commit these offences in a foreimn eowniry (thev are subjeet
to Ethiopia®s principal jurisdiction nnder Article 14) and members of the
‘Armed Forees who commit violations of Articles 281331 (they are subject to
Ethicpia’s principal jariediction under Article 15 (2) ). Also, persons who are
subject to Ethiopia® prinecipal jurisdiction mnder the provizions of Article 13,
of course, are not subject to Ethiopia®s subsidiary jurisdietion.

Any person who, in a foreign country, has committed an offencs agains
international law or an international offence specified im Ethionfan legislation
or specified in an internatiomal treaty 1o which Ethiopia has adhered &5 sukject
to Ethiopia’s smbsidiary juridiction. OHences against imtermatiomsl law are
thoze prohibited by Articles 231.295 The other offences peferred to here
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would be found in the legislation in the Negarit Gazeta and the treaties to
which Ethiopia is a party that incorporate penal pravisions.

EXAMPLE : During a civil war in State A, one side interns all foreign na-
tionaks as hostages and pericdically executes a2 number of
them, This constitutes a war erfme against the civilian popn-
lation in violation of Article 282, Since the Penal Code defi-
nes this as an offence against the Iaw of nations, the persons
responsible for the taking and execution of hostages are
mbject to Ethiopia's suhsidisry jurmsdiction snd may-be
tried here for a violation of Article 282.

In addition, persoms who, in a foreign coumtry, have committed certain
offences against public health or morals as specified in Article 17 (1} are
subjeet to Ethiopia®s subsidiary jurisdiction. These offences are the violation
of Article 510 (narcotics), Article 567 (slave trading), Articles 605-606 (traf.

fic in women, children sud young persoms), and Articles 609.610 {ohscene or
ibdecent pablications or performance:}.

EXAMPLE: In State A, a person procures a young womnan to engage im
prostitution, Since this I z violation of Article 605, that
peraon iv subject to Ethinpia’s subsidiary jarisdiction and
may be tried here for a violstiom of Article 505,

b. Other offences comminted in ¢ foreign country (Penal Code, Art. 18}

In order for a persom 1o be suhject to Ethiopia’s subsidiary jurisdictien
under this srticle, two conditions must he satisfied, Firet, the act for which
he # charged must be prohibited by the law of the state where it was commit.
ted and by Ethiopian law, Secondly, the act must be of sufficient gravity ender
Ethigpian law to justify extradition. Iz order to determine whether the st
is of sufficient gravity to justify extradition, the conrt maost look 1o any extra-
dition legislation and whatever extradition treaties Ethiopia may have. If the
act is extraditable under the provisioms of any of the treaties or the legish-
tion, it is of safficient gravity to justify extradition within the meaning of
Article 18 (1) (b) and thus enbjects the aecazed to Ethiopia's subsidiary juris
dict

There are two types of situations sovered by Article 18. The first is where
the crime s committed in a foreign country either by a foreizmer against an
Fthiopian or by an Ethiopian. It is this situation which we ehall mm:dcr first.
In order to subject the accused to Ethiopia’s subsidiary jurisdiction, it i onlr
wecessary ihat the conditions referred to previously be utmﬁ?d. As long aw
the offence is of sufficient gravity to justify extradition, it subjects the offen-
der to Ethiopia's subsidiary jurisdiction (if prohibited by the }:w of the p].mc
of commission and Ethiopian law) irrespective of the punishment that is
antherized. The questions 1o be atked in such a situation are: (1) was Ithti of-
fence committed in a foreign country against an Ethiopian or by an Ethiopian;
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{2) is the offence prohibited by the law of the country where it was committes|
and by Ethiopian law; (3} is the offence extraditable under any of Ethiopia's
extradition treaties or legislstion. If the answer to each of the three guestions is
in the affirmative, the accused i subject to Ethiopias subsidiary jurisdiction
and may he tried here for the commiscivn of the offence.

EXAMPLE: In State A. & foreign national inteationally preads a com-
municable disease to an Ethiopian. which is a violation of
Article 503, This i= not prohibited by 1he law of State A.
Since the act i not prohibited by the law of the place where
it was dome, that perion i mot subject 1o Ethiopia®s snbsi-
diary jurisdietion. The same wonld be troe if the act were
committed by sn Ethiopian. either agains another Ethiopian
or against a foreigner.

EXAMPLE : In State &, a foreign national commils homicide in the se-
cond degree zgainst an Ethiopiam, This iz a violation of Arti-
cle 523 and the law of State A. He flees to Ethiopis. where
he is apprehended. Ethiopia does mot have an extradition
treaty with Stete A. It does have an extraddition treaty with
State B. under which homicide in the second degree is an
extraditahle offence. The accused is subject to Ethiopia™
subsidiary jurisdiction und may be tried here for a vicla-
Hon of Article 523 sinee i1} the offence wan committed
against an Ethiopian. 12. the act = prohibited both by
the law of the place of commimien and by Ethiopizn Jaw
and (3) the act i+ of enfficient gravity to juatify extradition
under Ethiopian law. The same would be true if the act
were committed in a foreign eountry by an Ethiopian wha
ja not subject 1o Ethiopia': principal jurisdiction.

The second type of sitmation covered in Article 18 i+ the commismion of a
very terious offence in a foreign rountry by a foreigner. The commission of
such an act by a foreigner against pnvene in a foreirn country subjects him to
Ethiopia’s jurisdiction if {1+ the aet i= prohibited botk by the law of the
state 6f commission and by Ethiopian law. (2} it #s extraditahle under Ethio-
pian law ard (3) it is punishelbfe under Ethiopion low by death or rigorens
imprisonment for not fess than ten years. The second situation then differs
from the first in two respects: (1| it i: not necessarv that the offence have
been committed against an Ethiopian and (2} it i: Decesary that the offence
@ sufficiently serious so that it iz punishable under Ethiopian law by death
or rigorous imprisonment for more than ten vears.

EXAMPLE: In State A, a national of that counlry commils aggravated
homicide against another State A national. This is a violatiom
of Article 522 and is prohibited by the Iaw of State A, Under
Article 522 aggravated homicide iz punishable by death or
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rigorows imprisowment for life. The offender fleea to Ethio.
pia, where he is apprehended. Under an extradition treaty
with State B aggravated homicide i+ an extraditable offence.
The offender is subject to Ethiopia's subsidiary jurisdic.
tion since (11 the act ia prohibited both by the law of the
place of commission and by Ethiopian law, (2] il i extra.
ditable under Ethiopian law and (3) it is punishable under
Ethiopian law by death or rigorous imprisonment for life.

c.  Offences committed in o foreign country by members of the Armed
Forces (Penal Code, Art. 15 (1} 1. )

When a member of the Ethiopian Armed Forces commits in a foreign
country an offence agaimst the ordinary law of that country, be is not sub-
ject to Ethiopia’s prineipal jurisdiction, But he is subject to Ethiopia's sub-
sidiary jurisdiction, and if he iz apprehended here, he may be tried under
Ethiopian law. It is impertant to remember that he iz only subject 10 Ethio-
pia's subsidiary jurisdiction, since the limitations on the exercise of subsidiary
jurisdiction differ from those imposed upon Lhe exercise of principal juris
diction.

2. Limitations upon the exercise of subsidiary jurisdiction (Penal Code,

Ares, 19(3), 207,

Under Article 19 (3) it is provided that the punishment imposed under
the Pemal Code when the court is exercising subsidiary jarisdiction, shall not
exceed the heaviest pemalty prescribed by the law of the country where the
offetice is eommitted. an long as that country is recognized by Ethiopia,

EXAMPLE: In State A, which is recognized by Ethiopia, a State A
nationa) commits aggravated homicide against an Ethiopian.
which offence is prohibited by the law of State A as well as
by Article 522. State A has abolished capital punishmens,
and the maximum punishment authorized for bomicide by
State A law is life imprisonmment. Thercfore, althongh Article
522 authorizes the imposition of the death penalty in cases
of aggravated homicide, the Ethiopian court can only impose
a sentence of life imprisonment.

Article 20 deals with the effect of foreign trial and sentence. When a per-
son is sobject to Ethiopia’s principal jurisdiction, if he is tried and acquitted
in a foreign country for the offence, thers is no Bar to his trisl for the same
offence in Ethiopia. But where z person &= only subject 1o Ethiopia®s subsi-
diary jurisdiction, Article 20 (1) provides that the person cannot be tried in
Ethiopia for the offence if he was discharged or acquitted for the came act
iz a foreign country.
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EXAMPLE: During military cperations in State A, a State A national
and 3 member of the Ethiopisn Armed Forces allegedly
have engaged in looting. Both are captured, tried in State A
and scquitted. When hostilities are ended, both return to
Ethiopia, where they are apprebended. The State A naticnal
w subject to Ethiopias subsidiary jurisdiction umder the
provisions of Article 17 (1]. The Ethiopian is subiest to
Ethiopia's principal jurisdiction under the provisions pf
Axticle 15 (2). Since the Ethiopian is subject to Ethiopia’
principal jurisdiction, he may he tried for a violation of
Article 285, notwithstanding 1he acquittal for the same of-
fence in State A, Since the State A nationad is onty subject to
Ethiopin’s subsidiary jurisdiction, he mav not he tried again
for the same offence in Ethiopia.

Where the offender was tried snd sentenced in a foreign eountry, but
did not nndergo any or ell of his punishment, it is provided under Article 20
12) that the remaining part, if vot barred by limitation, may be enforced in
Ethiopia. This is the same kind of provision a» i contained in Article 12 (3)
where the Ethiopian authorities bave requested the trial of an offender sub-
ject to Ethiopia’s principal jurisdiction, and be has been tried in the foreign
country ir which he has taken refuge. The previous discussion and examples
are equally applicahle to Article 20 12), See IT (4} (1), above.

3. Other matters reloting to the exercise of subsidiary jurisdiction | Penal
Code, Are. 13 (1) (2} )

Article 19 (1) ses forth certain presumptions with respeet to the condi-
tions necessary for the exercise of subsidiary jurisdiction. Where the filing of a
complaint by the victim is a condition for prosecution and frial either under
the law of the place of commimién or under Ethiopian law, it is presumed
that such complaint was lodged. It is alse presumed that the offender is in the
Empire and has not been extradited or that if he was extradited, it was by
reason of the offence committed. Finzlly, it is presumed that the offence was
not legally pardoncd and that proseeution iz not harred nnder either the law of

the place of commission or under Ethiopian law. These presumptions can be
rebutted.

Axticle 19 (2) provides that prosecutions where the acensed is suhject to
Ethiopia’s subsidiary jurisdiction shall be instituted by the Attorney-General
after conenltation with the Minister of Juatice.

C. Summary
1. Principal jurisdiction
a. The following persons are subject to the principal jurisdiction of
the Ethiopinn courts:
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{1) persons who have committed offences on the territory of

Ethiopia (Art 11);

{2) perzons who in a foreign country have committed the offen.

{3)

{4}

ce: against Ethiopia that are prohibited by Articles 248-272
and Articles 366-382 (At 13);

Ethiopian officials enjoying immunity who in a foreign
country have eommitted an act prohibited by the law of
that country and by Ethiopian law (Art. 14);

members of the Ethiopian Armed Forces whe in a foreign
country have committed the offences against imtermational
law and the specifically military offences that arc prohi-
bited by Articlea Z8I-331 [Art, 15 {2} ). '

b. The following principles nre applicable to the exercise of princi-
pal jurisdiction:

(1]

(2)

discharge or zcquiital in a foreign country is mot a har to
further prosecution in Ethiopia except where the person
was tried in a foreign country pursuan® to a request made by
Ethiopian authorities under Article 12 (Art. 16 (1) {2) };

where a person has undergone the whele or part of punish.
ment [or the oifence in a foreign comniry, that portion shall
be deducted from the semtence imposed by the Ethiopian
courta (Art. 16 {3y 1.

2. Subsidiary jurisdiction
& The following persons are subject to the subsidiary jurisdiction
af the Ethiopiar couris:

(1)

membere of the Ethiopian Armed Forees who have com-
mmitted in & foreign country an offence mgsinst the ordinary
law of that country and who have taker refage iIn Ethiopia
(Art. 15 (1) )3

any person who in a foreign country has committed an of-
fence against international law (Avts. 2B1.-295) or an ioteps
national offence as specified in Ethiopian legislation and
treaties or an offence prohihited by Articles 510, 567, 605,
606, 609 and 610 [Art, 17);

- any person who in & foreign country has commmitted an of-

fence against an Ethiopian national or an Eihiopian national
who o a foreign conntry has committed an offence that does
not subject him to Ethiopia’s principal jurisdiction, provi-
ded that (1} the act &= an offence under both Ethiopian
law aud the law of the place of commission and (2) the
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offence is an extraditable one under Ethiopian law (Art.
18 (1)

(4) any person who in z foreign country has committed an of-
fence that is pumishgble under Ethiopian law by death or
rigorons imprisonment for not less than ten years provided
that (1) the act is an offence under both Etkiopian law
and the law of the place of commission and {2) the offence
js an extraditable one under Ethiopian law (Art. 18 (2) ).

b, The following principles are applicable to the exercise of subsidiary
jurisdiction:

{1) the punishment imposed shall not be more severe than the
heaviest punishment prescribed by the law of the place of
commission {Art. 19 (3);

{2) discharge or acquittal in a foreign country prevents further
proseeution for the same offemce in Ethivpia (Art. 20 (1)

(3) an offender who has served omly part of his sentence in a
foreign country may be sentenced to serve the remainder
of the sentence in Ethiopia, if enforcement of the punish-
mert is not barred by the Ethiopian law of limitation (Art.
20 (2).

HI. The Second Element: Jurisdiction of Courts.

To determine which court in Ethiopia has jurisdiction to hear a parti-
cular criminal caze, it i3 meeessary fo comsider (1} what level of courts has
jorisdiction to hear the case, i.e, is it te be tried before the High Court, the
Awradja Court or the Woreda Court, and (2} in what ares of Eihiopia the
casze is to be iried. The first question is referred to as one of jurisdiction over
offences, the second is referred te as onc of local jurisdictiom,

A Jurisdiction over Offences [Criminal Procedure Code, Aris, 4, 7, 182 and

First Schedule}.

Article 4 of the Criminal Procedure Code provides that the jurisdiction of
courts over offences is to be determined in acvordamce with the First Sche-
dule sppended to the Code. The Mimister of Justice may alter this Schedule
by order published in the Negarit Gazeta. Jurisdiction over offences is allo.
cated among the High Court, the Awradja Court, the Woreda Court and Mili-
tary Courts. In order to determine which court has jurisdiction over the offen-
oe, the prosecutor should comsult the First Schedule with reference to the
Article or Articles of the Penal Code under which prosecution is brought

EXAMPLE: The accosed is charged with breach of trust in vielation
of Article 641 of the Pemal Code. The prosecutor should
consult the First Schedule. which provides that prosecutions
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for violation of Article 641 are tn bhe brought in the High
Coart.

VWhere the prosecution is for an offence not covered in the Penal Code,
e.g- a violation of a subsequent proclamation published in the Negarit Gaseta,
the jurisdiction of the court depends on the maximum penaliy that can be
mmpsed for violation of the law. Where the penalty does not exceed three
years of simple imprisonmemnt with or withont fine, the prosecution is to be
imstituted in the Woreda Court. Where it does not exceed {ive years of impo-
sonment with or without #ine, prosecution is to be instituted in the Awradja
Court, Where the maximum penazlty is in excess of the above, presecution is
w0 he imstituted in the High Coort,

EXAMPLE: The accused is charged with the violation of a proclamation,
the maximum punishment for which iz four vears of impri-
ponment. In the opinion of the prosecotor there are wmitiga-
ting ciretnstances, and he doe: sot plan to ask the comrt
to impose a sentence of more than one year of simple tm-
prizonment. Since the penalty authorized for the offemce
avceeds thres years of imprisonment and does not exceed
five ycare of imprisonment, prosecution ia to be instituted
in the Awrsdja Coart.

It is provided in Article 7 that eoarts shall exercise appellate jurisdiction
in accordance with the provisions of Article 182 Tinder Article 182 there are
two appeals in criminal cases except where prosecution is instituted in the
High Court. Where the case is instituted m the Woreda Court, an appeal
lies to the Awradja Court, and an zppcal from the decision of the Awradjs
Court lics to the High Court. Where the caze is instituied in the Awradja
Court, an appeal lies to the High Courl, and 2n appeal liez from the deci
sion of the High Court 1o the Supreme Imperial Court. Where the case i: insti-
tuted in the High Court, there is, of course, only cne appeal, to the Supreme
Imperial Court. It should be noted that under Article 123, an applicant who
has exhausted his rights of appeal under Article 152 may still petitdon His
Loxpertal Majesty’s Chilot for a review of the case.

B. Local Jurisdiction {Criminel Procedure Code, Arts. 5, 99-107).

Local jurisdiction refers to the aree of Ethiopia in which the case i to
be tried. If jurisdiction over the offence i- in the Awradja Court, the question
is in which Awradjs Court the particalar case is 1o be tried, Article 6 provides
that the courts shall exercise local jurisdiction in accordance with the provi-
eions of Asticles 99.107. The general principle, embodied in Article 99, is that
cvery offence shall be tried by the court within the local dimits of whose juris-
diction the offeree & eomnmitted. In this connection, where an offence is 1rizble
before the High Court, which now sits permanently my some of the provincial
capitals, the “local Emits of whose jurisdiction™ should be interpreted to mean
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witkin the local limits #f the province in which the High Court is sining
rhus, an offence committed in Gojjam Provines should be brought before the
Migh Court zitting in Gajjam Province rather then before the High Cournt
sitting in Shoa Province.

Where all the vperative evenls involvimg the offence cccurred within the
Jurisdiction of the court in which it is to be tried, there iz mno problem. The
probiem arises when some of the operative facts cccurred within the local
limits of the jurisdiction of the more than one court. This sirvation is eovered
by Articles 100-103.

Tnder Article 100 it ia provided that where the act which canzed the harm
oecurred in one jurisdiction and the harm resulting from the act ocewrred
another, the offence may be tried before either the court within the limits
of whose jurisdiction the =sct took place or the court within the limts of
whose jurisdiction the comsequences resulting from the act took place.

EXAMPLE: Iz Begemder Province, the accused prepared a shipment of
poisoned fruit and zent it to the victim who resided in Gaj-
jam Province, mtending that the victim should be poisoned.
The viclim died as a result of eating the poisoned frujt, The
accwsed may be tried for a vielstion of Article 522, Penal
Code, either before the High Court sitting in Begemder Pro-
vince or before the High Court sitting in Gojjam Province.

Certain acts become offences by reason of their relation o other offences,
For example, Article 149, Penal Code, prohibits soliciting another to give [alse
testimony. This act is punishable, because it can induce the commission of the
offence of perjury. Article 101 provides that where an act is an offence by
reason of its relation to another offence, a charge of the first mentioned offence
may be tried by a court within the loeal limita of whose jurisdiction either
act was done.

EXAMPLE: In Harrarghe Province, the accused parsusdes arother
person to give lalse testimony in a twial that is taking place
in Shoa Province, and that person does give false testimony.
Violations of Article 449 are triable before the High Court.
Sinee the act of the accused took place in Harrarghe Pro-
vince and the act constitating the related offence took place
in Shoa Prowince, the accused can be tried for a wviolation
of Article 449 befare either the High Court sitting in Har-
rarghc Province or the High Court rsitting in Shoa Provinece.

Article 102 deals with the situation where, in the broad sense, the place of
offence is uncertain. Where it is factually umcertain in which of weveral local
areas an offence was commitied, Article 102{a} provides that it may be tried
hefore the court in any of the local areas.
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The accuscd is charged with the abduction of a miner in
violation of Artiele 563, Penal Code. Such offences are
triable before the Awradja Court. The child cannot remem-
ber exactly where he was at the time of the chduction, but
it is cloar that he was either within the limits of Debre
Berhan Awradja or Dehre Sina Awrndja. The secused may
ke tried before sithar Awradjz Counrt,

The same is true where the offence is committed parily in onc local ares
and partly in snother {Art. 102/h) }, where an offence contibues to be com-
mitted in more than obte local arca (Art. 102ic} ), and where an oifence con-
siats of different acts done in differcnt local areas (Art 1024} ).

EXAMPLE:

EXAMPLE:

EXAMPLE:

Near the border between Shos and Sidamo Provioces, the
aecused strikes his victim three times with a ¢lub and then
drags him across the border inte Shoa Provinee, where he
strikes him a feurth time, The victim dies after the fourth
klow. The aceused may be ied for homicide before either
the High Court sitting in 3hoa Province or the High Court
silting in Sidamo Province, since the offence was partly
committed in Shoa and partly committed in Sidamo.

The accused, contrary to law, atrests a person in Sendafa
Awradja and takes him to a pelice station in Sheno Awradja.
The illega! restraint eonstitates a wviglation of Articls 337,
Pena]l Code. Since the illegal restraint continued when the
victim wan taken te the police station in Bheno Awradja, the
accused mey be tried beforc cither Awradje Court.

The accused, living in Begemder Province, ienda a Jetter
from there to & person living in Shoa Provinee, stating that
Le in entitled to certmin properly possessed by the other
person, The xectsed comes to Shoa Province and ohtajns the
property from the victim as a resudt of the fraudulent misre-
presentations, This conduct constitutes a violation of Article
656, Penal Code. The offence consisted of the writing of the
feaudulent letter and the receipt of the property as a resuli
of the frandulent mistepresentations. Since the writing of
the letter oecurred in Begemder Provinee and the receipt of
the property aceurred in Shoa Province the accnsed is teiable
before either the High Court sitting in Begemdsr Provinee
or the High Court silting in Shoa Provinee.

Where an offence is committed while the offsmler is in the course of per-
forming a journey ot voyage, Article 103 provides that the oifender may be
tried by any court through or into the limits of whose jurisdiction either the
offender, the victim or the thing against which the offence was: committed pae

— 483 —



Journar oF Ernropmas Taw — VoL IT - Ne. 2

sed during the course of the jourmey. It is not necessary that the offence was
committed in the jurisdiction of the court 50 long as the offender, the victim
or the thing passed through the jurisdiction.

EXAMPLE: The accuzed and the wictim were passengers on a bes
that passed through Guella, Arada, Kehena and Oureal
Woredas, The accused boarded the bus inm Guella Woreda,
assaulled the viclim and left the bus, all while it was still in
Guella Woreda. The victim eontinued on to Arada Woreda.
Since the victim passed through Arada Woreda during the
vourse of the journey, the accused may be tried for a viola-
tion of Article 554, Penal Code, in either the Guella Woreda
Court or the Arada Woreda Conrt

EXAMPLE: Goods were loaded om a lorry in Dehre Sina Awradja. The
joery continued through Debre Berban Awradja and stop-
ped in Sheno Awradja. The accused allegedly comumitted
the theft of the goods while the lorry was stopped. Since the
goods were in all three Awradjas during the courze of the
journey, the accused may be tried for a viclation of
Artjele 630, Penal Code, in any of the three Awradja Conorta.

Agxticle 104 provide: that when an offence is committed outside Ethicpia
on ao Ethiopian ship or aircraft, it is deetned 1o hsve been committed in
Ethijopia, This article does not specify in what area the case is triahle. However,
Article 107 provides that in the cases under Article 100-104 the publie prosecu-
tor chall decide the court in which the charge shall be fiied, and on the filing of
the charge, the court in which the charge is filed shall have jurisdiction. I
other words, where the case js triable iz more than one court, the degision e
to where the case is to be tried rests with the public prosecutor.

EXAMPLE: An oifence triable hefore the Awradja Court is committed on
an Ethiopian Airlines plane while the plane is flying over
the Sudan. Assuming the acemsed iz subject to the Penal
Code, the case can be tried in any Awradja Court in Ethio-
pia in the discretion of the public prosccutor.

Article 106 deals with change of venue. This is the process by which, for
valid reasong, a case is transferred from ane court having lecal jurisdiction to
another court. Application for a change of venue must be made 1o the High
Counrt. The transfer, if the application is gramted, most ke te & court anthorized
10 try the offence under the First Schedule or to the High Court itself. Thus,
H according to the First Schedule the case is to be tried in the Woreda Court,
the High Court may transfer the case to another Woreda Court or may hear it
iteelf, bt it may not transfer the case to an Awradja Court. The order of the
High Court granting or denying the application is mot appealable.
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Article 106 sets forth four situations in which the High Court may grawt
the spplication. They are (1) where a [air and impartial trial cannot be held
in & subordinate criminal enurt, (2) where s guestion of law of upusual dif-
ficuity is Likely to arise, (3] where such an order ic necessary for the general
convenjenee of the parties or witnessea and (4) where such an order is expe-
dient for the ends of justice or is required by any provision of the Criminai

Procedure Code.
EXAMPLE-

EXAMPLE:

EXAMPLE:

The aceused is charged with the theft of a widow's life eav-
taga. The theft has caused great resentment in the area. The
accused contends that he was somewhere else at the time of
the alleged offence. bt that witnesses who could testify to
this fact will not testify on behalf of the accused becauce
thrests have been made aguinst them if they so testify. If
the High Court believes this, it can order the caze to be
tried before another Awradja Court or can hear the case
itself.

The acensed is charged with o violation of Artiele 613,
Penal Code, which prohibits the public display of writings
that “stimnlate onduly ... the sexual fostinet™ Sueh caces
are triable before the Woreda Court. The defendant main-
taina that the material dizplaved did not “stimulate anduly ...
the sexnal instinet™ within the meaping of Article 613. The
interpretation of “stimulate... undoly the sexwmal imstinei™
may constitute a question of law of unusual diffieulty, and
upon applieatinn, the High Court may decide to hear the
case itself.

Goods loaded oo a lorry that passed throngh Debre Sima.
Debre Bethan and Sheno Awradjss were allegedly stolen by
the accnsed while the truck was stopped in Sheno Awradjs.
The public prosecntor has elected to file the charges in the
Debre Sina Awradja Court. The sccused and all the witnes-
sea reside im Sheno Awradja. Upen application, the High
Court may decide to transfer the case to the Sheno Awradja
Court on the ground that this js necessary for the conveni-
ence of the witnesses and the accused.

Article 106(d} gives the Court the di: :retion to order transfer in any other
proper case or where another provision of the Code would indicate that trial
in a particular court is required.

Finally, requests for reinstatement are to be brought before the cowrt that
passed the original sentence, cencellstion of which is gow sought. Criminal
Procedure Code, Art. 195.
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L. Summary

1.

The juriediction of a court over a particular offence is specified in the
First Schedule to the Crimina! Procedure Code. This swchedule deter-
mines whether the case is to be Iried in the High Court, Awradja Court,
Woreda Court or Military Courts |Art. 4).

Ordinarily, an offence is to be tried at the place where it is commitved,
that is, if it is triable hefore the Awradja Court, it is trisble before the
Awrsdja Court within the local limits of whote jurisdietion # was com-
mitted {Art. 99},

In the following circumstances more than one conrt has local juriedic-
tion. The decision as to the court in whick the charges are to be filed
teats with the public prosecutor (Art. 107} :

8. Where the act snd comequeness occitred in differemt juriedietioms,
the charge may he filed in the court in whose jurisdiction either the
act or the conzequences oecurred {Art. 100) ;

b. Where an zct is an offence by resson of its relation to another offence.
a oharge for that offence may be filed in a court within the local
limiits of whose jurisdiction cither offence waz committed {Art. 101} :

. Where it is uncertain in which of =¢veral local areas an offence is
committed, where an offence is committed partly in one local area
and partly in another, where an offence i+ continued in another local
area and wheve an offence consists of several acts done in different
local areas, the charge muay be filed in any comrt having jurisdiction
over any of the local areas {Art, 102) ;

d. Where the offence is commined while the offender is on a journey.
the charge may be filed hefore any coort throwgh or into the loeal
limits of whose jurisdiction the offender, the victim or the thing as
to whish the offence was committed pamed in the course of the
jourtney (Art. 103} ;

¢. An offence committed aboard an Ethiopian aircraft or ship eutside
the territorial limits of Ethiopia iz triable before any court in
Ethicpia before which trial of the particular effence it proper
{Art 104,

Change of venue may be ovdered in acsordancs with the provisions of

Article 106.
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SECOND ANNUAL REPORT FROM THE DEAN
1964-65 (1957 E.C.}

by
Jamey C.N, Paul, Professor of Law and Dean
Faculty of Law, Haile Sellassie I University

I

INTRODUCTION

Onece again [ am happy, at the request of the Editors, to report on the
progress of our Faculty of Law during its second year in operation.

My report covers only the academic year 196465 (1857 E.C.), and [ will
use Gregorian Calendar dates for the benefit of foreign readers of it.

On November 25, 1964, there ccconrred the first praduation of students
under the auspices of this Faculty — the award of Certificates in Law to the
firat clase to complete that program. For all of us who attended, this was a
moving event. The significance of the occasion may be reflected in these remarks
of His Imperial Majesty who, as Chancellor of the University, presided:

*... The Jaw of the Empire is now moders, complex and seientific in the
sense that it has been preparsd by experts after careful study. The admini-
atration of the law of the Empire increasingly demands kighly trained
persons,

In a real sense the development of the pation depend: upon the develop-
ment of our legal institutions. ...

. .- Bp the need for persons trajned in law iz obvicus.

.-. We are pleased to Iearn that others are following hard upon the foot-
steps of this class. We are pleased to know that scon the number of
Ethiopien lawyers holding a omiversity degree i law wilt be virtmally
doubled.

We are especially pleased to see that eo many judges and other civil
servanis and advocates are taking time to continue their education even
as they continue to perform their regalar daily duties.

... Lthiopiz needs a modern legal profession just as she needs the modern
legal system she is building, The ope cannot exist with the other.

You — all of you who are taking University training in law — are
helping in the task of building z prefession ....”

Thesze words identify our mission here — 1o help in the building of a
profession which in turn will be a resource for building the legal system. From
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the time of Aristotle to our own day statésmen and philosophers have stressed
the theme that men cannot live in freedom and happiness unless they lve under
law — under laws framed to secure attainable ideals, inspire men’s confidence
and guard their freedom. But in no modern pation can law serve those ends
unless it is framed and administered by men who understand its funclion as
well 83 its letter and its method as well as its intricacy. In no nation can law
win respect nnless there is a profession dedicated to public service and to pro-
gressive, on-going develepment of the law as an instrument to execute programs
of economic development amsd social and political change. Thus the study of
law at Haile Sellassie I University is, in a very real sense, the study of problems
confronting the Empire and measurez taken to meet and solve those problems
and the role of the prolession in this tazk. I hope it is not amiss to add my
belief that these izitial years, in a unique way, have been intellectually exciting
for all of us who have been privileged to work here.

II
The Development of Educational Programs

During Qur Second Year

{1} The Development of Progrems of Part-Time Legai Education, The
past year marked the imitiation of the Law Diploma program — a three-year
cvening course, The entry requirement for this program is kiberal: completion
of secondary school, an interview and passing an English comprehension test,
plus professional experience it law, public administration or some closely relat-
ed field. The course is designed for government officials, advocates. prosecators,
judges and members of Parliament.

We enrolled, in September, 1964, about ninty persons in the Diploma
course, Approximately fifty-five aat for final examinations in June, 1963. There
may well be some further attrition. But for those who have both the capacity
and the perserverance for the hard work which the Diploma course requires,
we believe the experience will be beneficial to them and to Ethiopia. The
teachers have expressed a deep sense of satisfaction in working with the students,
and we hope there will continae to be considerable enthusiasmn in this program.
Most of the stedents are employed by governmest, and many directly in legal
capacities,

We also enrolled in September, 1964, a new class of two hundred in the
Certificate program, which provides instruction for three aftermoons a week in
the basic principles of the Ethiopian codes and Constitution. The majority in
these classes are prosecutors, government lawyers, jndgzes and advocates.
Seventy-nine persons were awarded Certificates in June, 1965 and over one
bundred in the class whick graduated in November, 1964

At the request of officials from the Ministry of Justice in Asmars, we
initiated special extension courses in penal law and penal procedure there.
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These courses were taught by Mr. Norman Metzger of cur staff. The student
body of sixty persons was made up of judges, prosecutors and government
officials. The Assistant Dean and I visited Asmara several times. In our opition
the project has been succeseful; the examinations show, generally, a good per-
tormance; student interest has been keen. In fact the students have asked For
a further year of instruction in the Civil Code and public Iaw — and the award
of the University’s Certificate in Law. Farther, some fifty additional persons
have requested the starting of a new course of instruction next year. We have
decided to continue and expand our extension program in Asmara by meeting
these requests. Thanks to the willingness of Ato Amanwe] Amdemichael and
Justice Negussie Fitawake, additional instruction is being furnished in the fall.
1965, 2 new class enrolled and the present class continued. A small law collection
will be established as a new part of the Asmara city library; when resources
permit we hope we can build vp that basic coliectiton of hooks necensary for
elementary legal reference.

We also engaged this past year in a study of the poesibility of creating =
Diploma level course of instruction in Amharic. This ia elearly an urgent chject-
ive if University instruction in law at a more advanced level is to be made
available to more persons nmow engaged in the administration of law. The
proklem which confromis ns js the absence of textbooks and other legal mate
rials in the Amharic language. The question is whether we can translate a suf-
ficient body of materials to make advanced instruction possible. We have decid-
ed to try; the objective is obviously important; we must make z beginning.
Accordingly, beginning in September, 1965, we shall offer a2 Diploma level.
three-year evening course, taught in Amharic and nsing Amharic translations of
equrse materials nsed in the English program. There will be close collaboration
hetween Diploma teachers of the English section and of the Ambaric, and
every effort will be made to cover the same ground and apply the same exami-
nations and grading standards. It will be an experiment — but &n experiment
wall worth the effort.

These part-time programes sre designed to meet urgent manpower needs.
There are far too few trained lawyers in the Empire. The shortage of trained
personnel, the need to upgrade professional standards and to supply training to
officials in government, in the banks and development agencies who are acting
in legal capacities, seema clear.

Hopefully, these part-thme programs will begin to produce a broad-bhazed
manpower pool of persons who bave had at least elementary instruction in law,
snd an increased supply who will have had considerable instruction in depth.
which when coupled with practical experience, shanld provide considerably
increased professional capacity.

{2} The University LL.B. Program. At the top of the legal manpower
training pyramid stands our LL.B. pregrarmo now hegining its third year.
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We enrolled a new first year class in that program in September, 1964, of
thirty persons, Nearly balf were from the government. The others came from
two years of {Iniversity training. Attrition has reduced this claze to twenty-five

.and may reduce it a bit further, Generally, however, the Faculty has been
pleased with the progress of this class and pleased with the clear improvement
of the second year LL.B. class and the evening LL.B. clase now in #ts second
yvear, I eongratnlate these students on their achievement so far, and their
profespional esprit.

In the LL.B. program, we are trying of couree, to provide hoth the most
mtensive and the most relevant instruction possible. The task of self-critivism
and re-examination of what we are doing must be unending. For this reason the
Facolty has engaged in four efforts this year:

(a] "We have bad the benefit of a two week vizit, comsuliation and exter-
nal evaluation by Professor M. L. Schwartz of the University of California
Professor Schwarts is an experienced law teacher who has enjoyed visits to n
aumber of African universities. We are encouraged by his evaluation report.
External evaluation — prolonged visits by teachers drawn from Europe,
Britain snd America — is a2 “must”™. ] hope we can have at least two visitors
next year,

(b) A specizl Facplty committee on academic standards was created.
The committee focused particularly on the question: what can we do to streng:
then programs entailing written work? It is through written work that povice
lawyers learn, that all lawyers operate; it is through constant drill and the
development of a tight diecipline in writing that many legal skills are primarily
imparted. After a series of faculty meetings the committee submitted a final
report which reflects a facnity consensus, It proposes a detailed, three-year
integrated program of written work zs a basic part of cur curriculum: starting
with analysie and memorandum writing on elementary problems in the first
year and leading gradually into intensive library research assignroents, legisla-
tive drafting, moot-court, and finally, in the last year, the writing of a major
research paper of thesis scope dealing with some problem in am unsettled or
developing area of the law. Theze suggestions are being incorporated in the
corrienlum. This past vear, for example siudents in courses on administrative
Jaw and penal procedure have writien term papers dealing with such subjects
2z “The Right to Bail in Ethiopia” and the “Operations of the National Coffee
Board". Many papers entailed hoth library and field research. The best of them
are, we believe, significant contributions to knowledge of Jaw in Ethiopia, and
1 look forward to the day when some papers may be published by the Faculty.

{e} The Curriculum Committee of the Faculty, throughout the year, has
sindied our total program. No two law teachers will ever agree on details of
curriculum. Nor, in my view, should a curriculum ever he regarded as a static
matter. However, certain important decisions were made. The Faculty has
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srongly endorsed the senior research-paper (thesis} program discassed sbove,
and s major amount of senior time will be devoted to this work. We have also
placed heavy emphasia on the “public law™ sector of our currienlum, for it is
our sssuinption that many of our initial graduates may come to be “government
lawyers” engaged in counselling and administrative functions within warious
ministries, and many may come to be engaged in the drafting of important legis-
Istion or implementing rules: all should have a broad perspective on the rels-
ticnship between law and development policies.

For the framing of law and the administration of laws are the means by
which development programs sre carried out. The layman oo often sssumes
that the writing and administering of law is & mere technical step in the execn-
tion of government policy. Not 20. If lawyers are not bath broadly educated in
terms of the goals and problems of important, new national legisiation, and
capable of disciplined thorough performance in exercising the role of drafts-
man, counsellor and admininrator — if these ckills are aot marshalled, one
may find that the most noble of reforms or changes, desired as a matter of
policy, are as a dead letter in fact. This point is, I believe, too often ignored in
conceptions of high level manpower needs and in conceptions of the role of
legal education in developing countries; lawyers must be available and able to
function effectively as “engineers™ contriboting to the development process.
Not omly is instruction necessary in the general framework of comstitutiopal
law, the legislative process and administrative procedure, but there must also
be some study, in depth, of selected, concrete fields illustrating concrete rela-
tionships between law, the administrative process and economic development.
Thus, we are initiating a major senior conrse, running the full year: “Law and
Government Economic Poliey™. It will focus first on the development plan, the
planning process and the legal implications of the plan; it will examine pro-
blems of taxation — the formulation of revenue policy, the writing and inter-
pretation of tax Iews and problems of effective tax administration; it will exa-
mine government policy and action in relation to the prometion of commercial
development a3 reflected, for example, in legislation creating government cor-
porations in the investment decree, banking legislation and related areas of the
codes, These are only illustrative examples of what we hope will be an intel-
lectually exciting new departure and one which is highly relevant to the fanction
of legal education, here and now.

(d) Prelegal education. Porsuant to a mandate from the University's
Faculty Conneil we have begun the development of & pre-low program in the
Faculty of Arte Under this new procedure a limited number of University siu-
dents will have the chance to opt for the pre-law program at the end of their
first University year. They will then he permitted to choose from a selection of
eourses offered by the Faculty of Arts for their second University year — the
curriculum is being jointly worked out. In addition they will have some orienta-
tion programs desigwed to acquxint students with the methed of law study
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throogh the examination of a series of selected probleme of Iaw in Ethiopia.
If their average is satisfactory at the end of the year, they will then move to the
Law School for three years of professional study.

Much cac be said for and sgainst a “pre-law™ program. However, oor situa-
tiom presents certain compelling considerations. First, by dint of circumstances,
notably the high cost of university education, we are forced for the time being
to set ooy entry level of professional study at the end of the second university
year. This means that we must do our best to prepare stodents in 2 very heief
time for sophisticated, intensive professional stady. A certain amount of cove-
rage in the social sciences is necessary; so js intensive work in developing eom-
munication skilla,

In my personal view we must ultimately aim at the raising of our entry-
level, for in Ethiopia, I believe, heavy demands will be pat npon $ature lawyere.
and a broad, solid, general educational base seems wise. However, thiz ia a mat-
ter to be judged by farther experience. For the moment we are pleased that
well qualified students are opting for law, and we seem assured of an intake
from the mmiversity stream of at least twenty stodents for the next faw years.

The almost total dearth of textbooks, commentary and published court
decisions on Ethiopian law cannot be oversiressed. Without a great body of
such literature, the professional lawyer — the thinking lewyer — works in a

vacuum. These materials are truly the life-blood of any modern, rational legal
Fystem.

Oar program, developed through an active faculty Committee, has been
at the need to produce Ethiopion law books, to meet Ethiopian needs. Toward
end the Faculty has, in its two years of existence made the following beginning:

(1) Journal of Ethiopion Law. In cooperation with the Ministry of
Justice we have initiated publication of this Jowrnal in hoth Amharic and
English — and throngh it publication of eourt decisions and the beginnings of
usefu]l commentary on the law of Ethiopia, The Journal has now become semi-
annual and nearly seM-supporting thanks to strenuous efforts of members of its
editorial committee to enlarge sales, include advertiging and — most rewarding
— thanks 1o respopse to our effort to secure patrons to support publication.
The persons who are now supporting the Journal as patrons — $25.00 subscri-
bers — are listed at the beginning of the Journal. Their help is a most gratify-
ing response to a public appeal to lawyers and jodges to make publication pos
vible. I should also like particularly to note the many long honrs spent on
Journal work by my colleagues, Professor Redden, Mr. Lowenstein, Mr.
Kindred, Mr. Singer, and M. Fisher. I am zlso pleased to report that this year
{our memhers of the student body joined the Editorial Staff; their namea
appear on the masthead. They have done fine work. This is the beginning, we
hope, of a traditional stmdent editortal participation which will become 2
major factor in msimtaining the Journal.
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{2) Faculty of Law Publication Series, We published our first three books
ir July, 1965. They are:

Graven, Dr. Philippe. ftroduction to Ethiopian Criminel Law {Articles 1-84
Penal Code), The first commentary on the Genersl Part of the Penal
Code of Ethiopia including referemce to Codification Commission Notes
and Swise sonrces.

Lowensatein, Steven, Materials on Comparntive Criminal Low as based upen the
Penal Codes of Ethiopia and Switzerland, A collection of textual, code and
cave materiale derived from Ethiopiam, Swiss and other sources together
with notes, questions and problems designed for reference and tesching
of Ethiopisn penal law.

Sedler, Robert Allen. The Conflict of Laotos in Ethiopie, A discusston of the
historical development and theorics as to the nature of the confliet of laws
and the prospective development of that field in Ethiopia.

In addition Professor Redden ha: been working on an Fthiopian legal
form book comtaiming semple copies, with annotatioms, of busiress smd com-
mercial forma, leases, contracts, court documents, etc, This should be a neefal
bhook for teaching purposes. and we hope it will be helpfal in a practical way
to the profession.

{3} The Land Tenure Series of Publicetions. Before Tand lTaw and land
reform cem be initiated and property conrses welMtanght, the curremt system
of land holding must be better known. The Tnstitnte of Ethiopisn Stodies to-
gether with the Faculty of Law has undertaken to publish a series of materials
on land tenure in Ethiopia. The first two hooks have now been published:

Humtingford, Dr. G. W. B. (D. Litt, Senior Lecturer, School of Oriental and
African Studies, University of London\, Land Charters of Northern Ethis
opte, This is a documented examisation of traditions! sovereign Tand
grants to the Church and nobility.

Mann, Dr. H. 5. {Ph. D., Boral Institmtions Officer, F.A.O., United Natioms).
Pilot Field Study, Chore (Shoa), This monograph reports on a field stody
of Jand tewwre and reveals the varistions in terwre which exist within a
emall represemeative srea in southern Shoa and gives » picture of a wide
rahge of economic and social phenomena related o land use. Specinl
ensphasia iz given to landlord-tenant relstiomships in the area.

{4) Teaching Materials, The foreigr <vurces of Ethiopian law are exire-
wmely dlverse: (a) pemel lsw iz derived primarily from the Swiss code with
subaidiary sources in Yogoslavia, Greece and Brazil; (b) civil and commercial
law from the Fremch snd German; (c] procedure from the common law
through Indin; and {d) the Constitution and a considerable body of public
law legiclation is patterned i part apon important Anglo - American
sources. The law of Ethiopia cannot possibly be taught from foreign case-
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books or treatises; we need books genred to the particular legal aystem of Ethi-
epiz and the country®: institutions and changing nceds. The preparastion of
eeparate materials in aknost every course area is, therefore, an essential tack of
each Faculty member. Large amoupts of mimeographed materials are heing
prepared, not only setting ont texts, codes sand cases relsting foreign sources
of the law to present-day Ethiopis, but incorporating sach Ethiopian materiala
za we can find and presenting problems, questions and notcs designed to e
courage stodents to develop ecssential legal skills amd indopendent thinking.
These materiale are nsed by stndents in esch of thejr conrees, and it ja the
Frealty's hope that as the mimeographed coame bocks become refined and
developed they wil be published so tha! they will be available in mare
permanent, usable form for members of the Ethiopisn legal profession as well
= Iyw stondents. The achievement of this goal will also free foture fponlty
time for other jmportant research projects

(5) Other Individunl Faculty Contributions, All of the Faculty have con-
tributed to a vigoroms research program. A few #Mems not mentioned above
are:

{a) Profemsor Krzeczunowicz hz: contributed articles to the Jouwrnsl of
Ethiopien Law and lias prepared a revised English tramistion of the
French version of the non-contractmal obligations articles of the
Civil Code. This work will greatly facilitate understanding of this
part of the Code and iz a part of his commentary on this pert of the
Code now in draft form.

(b) Mr_ Fisher has publiched a concordance of the Ethiopian Criminal
Procedure Code with that of India — iHustrating concretely sources
and relationships of this law, This i3 a first step in his work on a
Sourcebook of Ethiopion Criminel Procedure.

(c¢) Dr. Vanderlinden jusat finiched 2 book entitled “La notion de
ecode en Europe ovccidentale dp XIle au X¥Fiile siecle — Eswri de
definition”; an article entitled “Aspects de la justice indigene en
payt zande en 1956, 1957 et 1958". He has prepaved an article for
the Journal of Ethiopian Law on “The Relevance of the Study of
Legal History for Berter Underseanding of Modern Ethiopian Latw™,
and he ia finishing a hook entitled Coutumier mannel et jurispruden-
ce du droit zande” Since hiz arrival he has aleo ipstituded owr Ethi-
opian Legal Archives Project, described helow.

(6} Unpublished Research Material: The Legal Archives Project,
Teachers of the Feenlty of Law have had to engege in individus]l tesearch to
gether materiafs of all sorts helpfol to teaching their conrses in context. Much
of what was mnearthed eould not be poblished as an article or & book but it
wae huxie hackground for elassroom discossion. AN of this informatiom (such
as dats on the banking eystem, the tax structure, the investment decree, the
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badgetary process, parliamentary procedure, etc.) has been collated and pre
served in the recently ereated Archives of Ethiopiar Law where it will be in-
dexed and catalogued in @ form accessible for on-going research work. The
Archives, onder the direction of Dr. Vanderlinden, iz also a repository for
oopies of legal docwments reflecting Ethiopian legal tradition. The gathering
and translation of this material and its preservation for fiture Iaw scholars
i of grest importance.

(7) Student Summer Research. Over the long vacation period doring the
reiny season the Faculty of Law employed its studemis on research programs.
Duoring the summer of 1964, students, with Faculty supervision, undertook a
pilot land tenure ficld study in the Gurage area approximately 100 kms. south
of Addis Absba and derived valuable information for the course in Property.
Other students were set to isolating discrepancies between the English and
Amharic versions of the codes so that foreipn teachers could io some extenmt
rranscend linguistic difficulties, and %o translating from Amharic varionz legal
documents. During the summer of 1965 2 major court reporiing program was
Iaunched atterppting to uncover valuable cases decided over the past several
years in the Supreme and High Courts both in Addis Ababa and elsewhere.
My colleague Mr. Kindred has been directing this effort. All cases will e not-
ed and documented in the Law Library, and those of considerable importance
may be edited and published latcr in this Law Journal If encugh such cases
are uncovered, perhaps this will justify a separate case reporting vehicle. A
duplication machine has heen purchased so that we can efficiemtly reproduce
reports with the ultimate objective of bmilding the Law Faculy library to
contgin important decided judgements. Student: are also providing personal
aseistance to Faculty members on various research profects,

Students are paid to perform this important summer research work; over
twenty-five worked in thiz program under close faculty empervision. The ex-
perience has provided further legal education to these students, and also sup-
plied them with needed financial help. With adequnate fingooing in the foture,
1 hope we can make vacation work a regular part of the Law Schoe)] program.

Other Recent Developments Within the Faculty of Law

(1} Faeulty Seminars on Low and Economic Development, The Faculty
of Law, in cooperation with the College of Business, held a series of ten in-
formeal seminars on Jaw and economie development during 196465, The pur-
pose of the seminars was primarily to stimulate and enlighten members of the
two faeulties in this vital area. Outside speakers — mostly government off-
cials and TLN. experts — were called to make a presentation to each seminar.
These speakers represented a nmmber of businesses, governmental ministries,
members of the Planning Board and University teachers; there were two or
three “experts” at esch session to lead the discussions. Mawy sessioms provid
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ed frank and interesting discussion. The following topics were discnmsed during
the seminara:

1. Legal and economic fr.meworks of developmenmt

Ethiopia’s second Five Year Pl

Development of Ethiopian natursl resources

Fihiopian manpower needs

Investment law and sources of investment

Credit institutions in Ethiopia

Tcgal 2nd practieal problem= of bushiess organization in Ethiopia
The Ethiopian taxation system

Land Iaw problems under the Civil Code and custorvary law, and
10. Labour law problems,

(2) Student Sponsored Law Forums. On April 9, 1965, the Law Stadenta’
Assoeiation anthorized the creatiem of = Law Forum Commitiee. The Assacia-
tion charged the Committes with the organization of a series of seminars of
interest to the Ethiopian legal community. The Forum was the first such instito-
tion crganized by students within the University.

Atn Kebede Kassz, President of the Aszociation, Ate Alemp Denckew,
Atc Girma Tadesse, snd Ato Fizzehe Bayih were selected and started
organizing a cerie: of programs immediztely. In the short time remaining
to them, three very sncces-fal programs were put together, colminating in the
Taw Day on the 29th of Mary,

On May 7. 1965, the Forvm Committee sponsored a t=Tk in the University
Student Lonnge by Inetice Stanler Mosk of the Sapreme Court of the State
of California, T.5.A. Jastice Mosk had bheen a recemt visitor at the Ioterna
nationel Court of Jnstice at the Hamme and attended mewsions of the Comrt
conrerned with the case of Ftkiovin mrd Likerie v. South Africa. He oumllined
the history snd function: of the Covrt belore addresming himeelf to the issnes
of this erneial envrent controversy. At the comelnsion of his talks, he ans-
wered a series of qoertions related to the role and fotore of the Teterpational
Court in maintaining world peace and inatice through law,

Two weeks later, in the Faculy of Laww, the Forum Committee hosted a
seminar on the Role of Parliement ir a Developing Country. Tt was my pri-
welege to serve as moderator and dieenss the Jepal framework for the Parlis-
ment i Ethiopia, The Hon. IA. Girma Walde Giorgs, President of the Cham-
ber of Deputies, outlined the activities of Parliament in practice from the view
of his chambher, while Senator Shasherash: Zewde Otoro. 2 member of Parlia-
ment (and a student 2t our Faculty too) commented on the makeup and role
ef the Senate. Woiz. Yaineabheba {alco = student at our Facuhy}. a candidate
{or the Chamber of Depnties in the corrent election, commented on election
campaigns and praectices in Ethiopia. A spirited question period kept the pro-
gram going for wore than two hears.

:Gm-.l:nm.n-mu
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On May 21, 1965, the Forum Commitiee sponsored its final program for
thy semeater before an overflow crowd of three hundred at Bas Makonnes
Hzll. The tizle of the program was Land Reform: The Tenancy Bill in Parlia-
ment. Second year studenls of the Faculty had stadied tenancy problews for
a eemeater in their Property courze. Ato Selamu Bekele, a second year student,
waa, therefore, requested to moderate the program amd to raise the itsues of
current concern in the area of tenaney reform, Ato Mesfin Wolde Mariam,
Hezd of the Department of Geogtaphy at University College, addressed him-
ecdl t0 costomary practicez 2nd their effect upon agrieultural development in
Ethiopia. He was followed by Mr. Owen Cylke, Property Law Instructor at oux
Faculty, who briefly outlined the ¢wrrent status of land tenancy legislation,
which is wholly contamed in the Civil Code, The Hon. Lt. Girma Wolde
Giorgia them commented npon the status of the current legislation hefore
Parliament and wpop the prospects for further legislation.

In one month, through three meetings, the Fornm Committee of the Law
Stndents’ Association has shown that students of the University can make a
comstructive contribution to the dizcussion of development of Ethiopian legal
imstitutions. They are to be congratulated in this effort; T hope this marks the
Leginning of a fine professional tradition here.

(3) Other Guests, The Facully enjoyed zeveral other distinguished visi-
tors in the course of the year. Dr, C. W. Jenks of the Intcrnational! Labour
Organization gave a lecture, under our auspices on “Due Process of Law in
luternational Organizations™ Dean Zaki Mustafa of 1the Khartoum University
Faculty of Law spoke to our students on “Legal Development and Legal
Eduocation in the Sudan” Dr, Sean MecBride of the Internationa]l Commission
of Jurists lectored on the Commmission’s recent meeting in Bangkek, and “The
Rele of Lawyers in Developing Nabions” Informal seminars were held in my
liome with groups of students and visiting Judge Charles Farmer of Michigan
and Professor A. &. Lehmann of Reading University. Profeszor W. B. Harvey
of the University of Michigan aleo visited the Law Sehool in connection with
research he is doing on internaticns] crganization: and economic development
in Africa. Professor M. L. Schwarlz of the University of California visited us
for two week: a8 meniioned above; his evalustion report has heen submitred
to the University, the Ford Foundation, and the Faealiy.

{4} Tha Library. The law library is elowly growing, This yeat our col-
lection came to an estimated 7,000 items, We now have the zervices of a full
time law librarian, The library is being used by the profession, government
and U.N. perzonnel. It is, I hope, thought to be a law resource for the pro-
fession. It is certainly an integral part of the law echool, It is busy thronghout
the week — and thronghout the long vacation. In Jure we profited from a
visit by our conmiting law librarian. Professor Albert Blaustein, who helped
chart our course of development for the future. For two years Professor Blag-
stein has readered very valuable, indispensable sexviee in the huilding of our
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Ehrary. Fortumately, throngh Ford Foondation help, we are now able te con-
tinte his cervices as we continue the drive to build a library of international
dintinetion.

Addia Ababa is the site of the 0.AT. and the UNE.CA. Addie Abaha
is an international capital, The need to develop a sigrificant nscful collection
of African legal materials here seems ohviouns. Moreover, since Ethiopias fegal
eystem draws from diverze sources and uxiquely combines many ideas of the
world, there is a presing need to build a basic lihrary collection of both efvil
and common law materials here, In chort, we need the finest law library in
Africa, and I believe, with luck in secwring financial help, we are going to
have it.

(5) Fisies Abroad. In April, I jeurneyed 1o Ibadan, Nigeria, with my
colleagues Frofessor G, Krzeczunowiczr and Ato Negga Tessema, We attemded
a conference of law tepchers in Africa convened to discuss problems of the
development of legal education on this continent. One conclesion, ananimous-
b adopted by the conferemes, was the resolution to try te creste an associstion
of teachers of law in Africa which would sponzor further mectimgs and provide
much-needed exchanges among the various African law echools

In May, I was privileged to journey to the University of Dakar in Senegal
with Dean Abraham Demmoz of the Facaley of Avte. Weo participated in dis-
cussions conceTning ceoperation between French and English epeaking Univer-
sities in Afriea, A by-product of this was the opporinnity to meer with the
Dean of the Faculty of Law at Dakar; we have framed 2 plan for library and
book oxchanges and, hopefnlly, teacher exchanges. Jf fumds can be obtained,
I hope thiz project will hear fruil in the coming year.

Two of our students, Ato Selamn Bekele and Ato Fasil Nahum visited neigh-
horing university lww schools during our long vacation. Ato Fasi! attended
classes at the University of Khartoam; Ato Selamn sttended classes at the
Faculty of Law of the University of East Africa in Dar es Salaam. I hope
we may comtinue such exchanges in the future.
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STUDENTS OF THE FACULTY OF LAW — 196465

LL.B. Class of 1966

Ato Ahahiya Abajobir Mis: Alewsmedra Hamoawi

Capt. Abebe Guangoul Ato Kanaa Guma

1.t. Aberra Rantiwsalu Lt. Mammo Mezemer

Lt. Daniel Zelleke Ata Sehul Micael

Lt. Eyassu Avall Ato Selamn Bekele

Ate Gebrehiwet Aregary Ato Shemellis Honssein

1t Getahun Dante Ato Yacch Haile Mariam

Ao Girma Tadesse Ato Yohannes Herouy

Ats Haile Mikael Kebede Aty Zershrnk Aherra
LL.B, Cluss of 1967 {(Full-fime)

Ato Ahehe Worke Lt. Shimelis Metaferia

Lt. Alemaychu Asfaw Capt, Tadewme Abdi

Ato Alemn Denekew Ato Tadesse Gurmm

Ato Bekele Wolds Ato Taklon Makonnen

Lt. Berhanu Bayih Ato Taye Nigatn

Ato Fasi]l Nahum Ato Teame Beyene

Ato Fisseha Beyih Ato Tinme Lissan Lemma

Lt. Hailn Makonnen Lt. Wordayen Geobre Medhin

Ato Kebede Kassa Lt. Yilma Ghizaw

Ato Kesete Haile Ato Zegaye Asfaw

Lt. Mesfin Gebre Kal Ato Zemene Kassegm

Ato Semereabh Mikael Lt. Zeray Habte Selassie
LL.B. Class of 1967 (Port-time)

Ato Aberra Jembere A Makonnen Ennatn

Ato Abiyr Gelets Ato Mebrahtu Yohannes

Ato Assela Teegaye Ato Mengesha Workeneh

Ato Avalew Zelleke Ato Nabiyelul Kifle

Ato Begele Habte Michael Ato Nega Fanta

Ato Bulcha Demeksa Mr. R.H.R. Rajaiah

Ato Ijjigu Demissie Ato Seifu Felleke

Ate Kassa Beyene Ato Workn Tafara

Ato Kebede Gebre-Mariam
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Loaw Diplom«a Class of 1967

Lt. Abers Gobena

Ato Abraham Tiegave
Ato Adinew Haile Michael
Ato Aklilu Atlabachew
Ato Aklitu Bete Mariam
Ato Aseefn Bekele

Li. Assefs Hailemariam
Mr. Arskel P. Sakadjian
Aty Bekele Tesfaye

Ate Berhanu Sable Giorgis
Ato Birharnc Kifetew

L1. Damlew Mintke

Aty Demesse Bekele

Lt. Erdaw-Darge

Ato Gebreyesns Haile Mariam
Ao Germay Zewalde
Capt. Getahnn Bekele

Ato Girma Dessalegn

Ato Gudets Berou

Ato Haile Welde Mariam
Ato Hailu Wolde Michael
Ato Jemaneh Mekazha
Ato Joseph Haile

Mr. Joackim Matovn

Ato Ermaye Adam

Capt, Kassay Manfredo

Ao Kefrlegne Manyazihal
Mrs, Marica Arvanitopoule
Alo Mangiste Imru

Ato Mengnestu Wolde Arcgaye
Ato Menkir Gabre Mariam
Ao Me fin Ambsichew

Ata Mesfin Fanta

Ato Minesaic Degu

Ato Mulatu Likasa

Lt. WNegash T. Mariam

Ato Samuel Worqueh

Ato Sayifu Fayiza

Ato Seifu Yeteshawork

Aty Seyfu Anage

Capt. Tamru Haile Gabriel
dio Tarekenge Haile Leul
CapL Taye Wolde Giorgia
Atn Taye Wondemagegnehu
Al Te faye Alemou

Atg Tedave Sahils

Lt. Teshome Beyene

Ato Teshome G. Sellassie
Atp Tsedeke Tekle

Capl. Welde Hawariat G, Mariam
Major Yilma Woldesemayst
Hou. fewde Otoro

Cortificate in Law Class of 19685 ((Graductes}

Fitawrari Abaineh Feeno
Ato Abate Semegnee

Ato Abehe Boreshe

Sgt. Abebe Wolde Ghiorghis
Ato Admasn Ewunstu

Ato Aklilu Teferra

Ato Alemu Melese

At Amare Tekle Haimanote
Ato Asrat Legesse

At Aq-efa Habte Mariam
[t. Asiefa Mengesha

Ale Avenewu Wolde Marizm
Ato ekl Gedele

Atn Rekele Qs
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Ato Berhane Meske! Taegaye
Capt. Berhane Negatu

Ato Bezuayene Keduge
Ata Derche Buta

Ate Endale Wolde Michael
Ate Eshete Demisme

Lt. Fekadu Wakenee

Ato Gebre Mariam Ambaye
Ato Gebre Mariam Mergeya
Ato Getachew Menilikalewu
Ato Getachew Asfaw

Ato Getachew Menlikalewn
Ato Getabun Wolde Sembet
Ata Gezahegne Wolde

Ato Girma Abebe

Ato Gizaw Bezane

Ary Goitomn Beyene

Ato Gossaye Zemedkoon
Ate Haile Marizm Gemeda
Ato Hailemarizm Tesfat
Ato Hailu Beyene
Grazmateh Kaca Aberva
Ato Kebede Chekol

Ao Kefale Wolde Mariam
Ato Kefle Gebre Selmssie
Lt Ketemma Desta

Ato Legesse Abebe

Ato Lemma Hagos

Ato Lemmma Waoldesemavat
Ato Makonnen Agonafer

410 Makonnen Wolde Mariam
Ato Mebratu Goba

Ato Mechegeya Biratu
Lt. Col. Meheret Gebre Selam

Mezener Melkesedek Wolde Selaseie
Mzjor Muolatu Endayelalz

Aio Mulugetta Berihurne

Ato Mulugeria Habtz Gebriel
Ato Mulugetta Makonnen

Ato Negash Tekele Mariam
Ato Negga Bisat

Ato Neguaie Abebe

Ato Nepusiie Nauteh

Ato Olema Batee

Ato Seifu Aeress

Ato Shemellis Tefera

Ato Shewaye Lemma

Aro Shewangizaw Wolds Yoharmes
Aty Saltan Sayid

Capt. Tadesse Engeda

Ato Tadesse Hagos

At Tedesse Haile Mariam
Ato Tadesse Wolde Meskel
Atg Teferzs Deneke

Ato Terefe Gesesse

Capt. Tesfzye Mengeshs

Ato Walcleng Mera

Ato Wolde Demessie

Ato Wolde Micael Gebresb
Ato Wolde Muse Yehadego

Cpl. Wolde Selassie Debela
Lt. Yilma Mengisty

Ao Yilma Tadesee
Crown Sgt. Zewde Haile

— 524 —



Jourziar oF Erarorian Law — Vor. IT - No, 2

Certificate in Law Class of 1986
(Addi=s Ababea, Class A)

Ato Abehe Awugetchew Ato Makonnen Asfaw

Ate Abraham Deressa Ato Megoya Eshete

Ato Abraham Tekle Lt. Col. Mered Asfaw

Capt. Aware Adera Ato Mesgenaw Tarkegne

Ato Ando Alem Belay Ate Mulugetta Yememu

Ato Asfaw Yetharek Ato Nega'n Hable Mariam
Ato Ashagere Haile Memere Sahle Dengel Gebre Kristos
Ate Ascebe Cebre Selassie Lt. Sebsebe Kebede

Ato Assefa Akale Hewor Ato Seleshi Desta

Ato Azefa Ayele Ato Sewasew Fnvew

Ato Assefa Tegne Ato Solomon Dagnatchew

Ato Avalew Desta Ato Tadesse Abetew

Ato Ayele Wolde Hawariat Ato Tadese Wolde Kidan

Ato Bekele Wolde Yohannes Maj. Tamrat Gobeze

Ato Belay Getahun Ato Teferra Bevene

Lt, Col. Beyene Z. Amanuel Ato Teka Gebire Hewot

Lt. €ol. Debzlke Geda Atn Te:faye Bezabeh

Ato Deszlegne Alemu Ato Teshome Gelagele

Ato Endalew Mengezha Arg Tewodos Arcie Ayene

Ato Engeda Gete Worka Ato Tilahun Asfaw

Ato Eshete (Gebre Mariam Aty Tilabun Haile

Ato Fcleke Demissic Ato Tsige Dershe

Ato Firc Hewot Beybevene Maj. Wondemu Gebre Marjiam
Ato Haile Selassie Bezabeh Ato Workn Wolde Aregay
Ato Haile Selassie Hagms Atp Wuhe Woldeyes

Ato Haile Wolde Hana Ato Yemane Berhan Woldemayehou
Capt. Hailu Tlesta Maj. Yenenelh Alemu

Ato Kasahun Abebe Maj. Zerihun Gebre Selassie
Capt., Kebede Senbetn Ate Zewde Mezegebu

Ato Lemma Degefn Ato Zewde Tedla
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Ceriificate in Law Class of 1966
{Addis Ababa, Class B)

Ato Abehe Asgeletie

Ato Abebe Tessema

Ate Admasse Gessese

Ato Admassa Aserese
Mejor Admassu Gembere
Ato Aga Negash

Lt. Col. Ahmed Aminu
Ato Alemayehou Aga

Ato Alemayehon Wondemu
Ato Alemseged Araya

Ate Alenc Wonde

Ato Amare Degefe

Cept, Amare Negatu

Ao Argaw Wolde

Ato Asfaw Gebreyesns

Ato Asefsw Mezhesha

Ato Assefa Desta

Ato Agsefa Z. Amanuel
Woz. Avenegbeba Shewangezewe
Ato Bekele Demissie

Ate Berhanu Abaye

Ato Berkn Akaseran

Ato Daba Suonta

Ato Demetros Gebre Hana
Ato Eshete Kebede

Ato Esube Desta

Ate Fantabun Berhanu
Ato Fetaworke Demeyesns
Ate Gebre Selassie Desta
Ate Getahun Abate

Ato Gemetchu Guta

Capt. Goshn Yemer

Ato Haile Agonaier

Ato Haile Leul Hahte Yohanmes
Ate Haila Selassie Asfaw

Ato Haileyesus Mulate
Ato Kazaliun Workeneh
Ate Kebede Terefe

Ei. Kefale Adgehe

Atp Lemma Terefe

Lt. Col. Lulseged Haile
Lt Lulseged Negussie
Ate Mamo Wolde Mariam
Ate Mamuye Meshesha
Ato Melese Alermu

Capt. Melese Mechess

Lt. Mengesha Zewde

Lt. Mengistu Begashaw
Cpl. Menyelshewa Habte
Ato Mergiva Segne

Ao Mesfin Mamo

Ato Mesfin Tafari

Haji Mohammed Siraje
Ato Mosisa Gari

Ato Mulugetta Endale
Ato Sakle Meheretu

Ato Seifu Bogia

Ato Tadesse Wolde Teadik
Lt. Taye Kumelachew
Ate Tegne Ilabtu

Ato Tegne Wondaferashe
Ato Tekeste Brehane Debabu
Ato Tekle Gebre Meskel
Col. Teklemarviam Abayere
Ato Terele Gehre Meskel
Ats Tesfaye Duhale

Ato Teshome Biresawn
Ato Teshome Demisgie
Ato Teshome Tessema

Et. Tilabun Taemeze
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Ato Seyoum Abebe

Ato Seyoum Haile Michael
Capt. Shiferaw Meshesha
A‘.tﬂ Tadesse Abebe

Sgt. Tades:e Feyesa

Ars Fadeve Teheche Ayebelu
Capt. Tadesie Tesfa

Ato Wolde Tensai (vebre Michael
Ato Wolde Tsadik Wolde Semayat
Ata Wondemn Gebre Medhin
Ato Wondoszen Bekele

Ao Yemane Brehany Melakn

Ato Yetherek Teshome

Ato Yilma Bekele

Ceriificate in Loaw Class of 1966

Ato Adewerki Giorgis

Ato Aris Ghebresellasie

Ato Asfaha Abhetew

Ato Beiene Ghebresellasie
Ato Berhane Kiflemariam
Ato Beyene Asfaha
Grazmatch Eyeh Toklu
Conetable Fassil Demsas

Ato Ghebremicae] Besserat
Atg Ghehresellasic Gherensse
Ato Ghebretensae Woldesellasie
Ato Ghebrezghebier Tesfamicael
Major Ghirmai Kasahur

Ato Hamid Osman Idris

Ato Haptemariam Debbas
Ato Huasein Farah

Ato Issiay Hapiesellasie

Sgt. Johannes TFeclies

Ato Kahsai Asizha

Ato Kaliffa Mohamid Ali
Ato Kasahun Berres

Carnt. Kebreab Berhe

Ato Kessete Fessahaie

{(Asmara)

Are Kobrom Zeilo

Ato Makennen Asressu

Ate Makonnen Desta

Atre Mawail Mehrahtn

Ate Mohamed Hankil

Ato Mohamed Ihrahim Hangalay
Ato Mobkamed Nur Kusmalla
Ato Mobamid Ali Haszsan
Ao Mobeamid Ideiz Omar
Ato Oghazghi Adcheme
Ato Said Halifa

Ato Said Kkalifa

Ato Saleh Shifa

Ato Seiom Ehdego

Ato Seyoum Fessahazion
Ato Solomon Khaszai

Ato Techie Ghebrecristos
Ato Tecle Khaszai

Ato Tesfazion Eyaso

Ato Tesfit Zemicael

Ato Tzehzye Johannes

Ato Woldu Berhe

Sgt. Woreta Teclebaimonot
Ata Zeggai Bairu
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CURRENT 135UES
CONDITIONAL RELEASE!

(Conditional relsasa under Arts. 112, 306 - 12 Pen C. and Arts, 316-17 Crim, Pro. Cs —
Conditions for release — Jurisdiction to order relsase — Procedure for releaar.)

INTRODUCTION

Article 112 prevides that prisoners sentenced tc imprisonment may, on
certaie condition: laid down by law, be released om probation prior to the
expirstion of the term of sentemce. Furthermore, according to Article 207,
orders for conditionn] relense are to be made by the conrts. These: general rules
involve the following gquestions: (a) on whet conditions may an order for
conditionsl relemse be made? (b) which court is competent to make such an
order? and (¢) what & the procedure for making such an order? Similar
guestions arise with respect to the conditional release of pricomers sentenced
10 interrenent? which will mot be discntsed here.

CONDITIONS FOR RELEASE

According to Articles 112 and 207, oo order for conditional release may
be made in the sbsence of the following material snd personal conditions:
{A) (i) Twoe-thirds of the sentence must have been served or, in case of
a Iife sentence, twenty years must have been served;® and

{(ii} The prisoner concerned mus have satisfied, to the best of his
ability, such order or sgreement an may kave been made or
cotered into regarding bis civil Hability for the damape arising
from the offemce.t .

(B} (i) Conditicoal release must be “deserved” by the prisoner con-
cerned,f and it may not bp deemed to be deserved unless this
prisoner’s conduct “has been satisfactory™; ie., by his behavi-
onr and work while in pris&a ke gave “tangible proof of his
improvement.™

(ii) Since an order for condit. nal releass may not be made unless
“it affords & reasonsble chance of snceess,™ it does not suffice

Unbwe otherwise indicated &if references are 1o the Pensl Code of 1957,
Arta, 130 (2}, 131.
A, 113 (I}.
e, 206, . .
pars.
Azt 112 (1),
Art. 207 (=),
Art, 108, para, 2.

@A P
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that the prisoner shounld have been of good conduct in prison,
Tt is also necessary that his character as well as the conditions
in which he will find himself upon release should be such that
an optimistic progonosia may be made? The risk inhereat in
releasing prisoners on probation naturally varies depending on
whether they will find jobs efter release, receive materis] and
moral support from their families and the like.

These are the only conditiona opon the fulfillment of which the making
of an order for cenditional relesse depends. Admittedly, Article 112 (2) states
that pewitentiary regulstions will prescribe the eonditious for, and manner of,
implementing the provisions of Article 112 (1), The fazet that regulations of
the kind have as yet not heen made should not, however. be med as an excuse
for declining to order conditional release, since they will aot lay down rub-
stantive reqnivements different from those laid down in the Penal Code, These
regulstions will, for instance. prescribe the minimom marks which a prisomer
should get before he ie eligible for release, the time for which or comditions
on which he may be made to live in those labour settlements mentioned in
Article 112 (1) (second paragraph) ete.. so that the decision whether he gave
tangible proof of his mprovement may be mede in sccordance with precise
criteria. But it does not and it cannot follow that, s¢ dong as these criteria do
not exist, a prisoner may not he deemed to have corrected himeelf and to he
fit for conditional relesse.

JURESDICTION TO ORDER RELEASE

No suthority other than the court is competent to make an order for con.
ditional relense. Soeh sn order by ite very nature requires a new jodicial deci.
sion since it affects & matter which is res judicate and implies the revision of
a judgment in foree. Thus the Prisons Administration may oot of its own
motion releaze prisomers on probation, even though it considers them to be
perfectly fit for release; #ts only duty is to advise the court as to whether an
order for relesss ought to be made in any particular case. Nor do other ex-
ecutive anthorities play any part in the decision whether a priaoner should be
released, since this decision is within the exchwsive jurisdiction of the courts.
Any other solution would, in addition te contradicting the principle of separa-
tion of powers laid down in Article 110 of the Constitution, amount to confns.
beg two steps which are fondementally differemt; mamely, conditional release
and pardon. There is no more reason for the executive te have a say in the
former than there i3 for the judiciary to have a say in the latter.

The court competent to order conditional release iz *the counrt haviog
passed the semtence in relation to which such order is to be made.™ It is not
required that thi= order shonld be made by the judges who passed the sencence;

2, Am 207 (2).
0. Crim. Pro. C, Arm. 216, Sobarte. (1) and (2} (=},



ConpirtoNAl RELEASE

thoss would be no justifieation for such 2 requirement as even the latter
judges do not know the prisoner well enongh to be ahle to decide whether he
ja fit to be released. All that is required is that the counrt that geve the final
judgnrent, whoever its members may be when release is applied for, should
be satisfied by the prision muthorities that the conditions for ordering release
are fulfilled.

PROCEDURE FOR RELEASE

An order for conditionel release may not be made except on an applica-
tion to this effect bemy lodged!! either by the prisoner himeeli through the
prison authorities (who must submit it to the court even thoagh they do not
agree that the applicant should be released; in such a case, their only power
is to atafe the reazons for their disagreement when the application is consider
ed by the court) or directly by the prison authorities {which should be the
practice whenever they are in favour of the applicant heing released.) The
epplication, by whomsoever mede, must give reasons, and the regulations to
e drafied voder Article 112 will presumsbly specify s form and exact con-
tents; it will then be decided im accordance with Sub-articles (2}-(5) of Article
217 of the Criminal Procedure Code (note that the public prosecutor may, for
good caase to be shown to the court, object to the granting of the application)
and, i it } grapted, the following rules will apply:

L. The court must fix a probation period not ahorter than twe, mor Jonger
than five, years' and the sentence will not be deemed to have been fully served
onless and until this period expires without any intervening revocetion of the
releass order.

2. The court may fix socalled rules of conduet' je., rules of the natnre
defived in Article 202, with a view to lessening the risk of a relapse. The court
may dispense with these rules when it considers them to be unnecessary.

It is often advisable that released prisoners should, in their own interest,
e subjected to a certain amonnt of supervision, which is normally to be carri-
ed gut by probaticn officers or charitahle institotions. The fact that the ser-
vices of such officers or institetions are not avsilable now should not be invok-
ed as a ground for oot releasing prisomers; to refuse release only for thia
resson would be contrary to the Jaw, since Article 210 (2) expressly provides
that no ceder for supetvision may be made which is unpractical or useless. The
Code, therefore, envisages that it may be imposwsible to supervise released pri-
B:T:m bt it does not regard this an obstacle to the granting of a conditional
T .

11. id, et Art. 217 (1).
1%, Act. (210) ().

13 Art. (210) (1).

14 Are. 200 (2).
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The reasom for this sclution i evident if one Bear: in mind that the
coutt may, on grauting an application for release, order “any measure for
securing the success of the probation.™® Thas, if direct supervision cannot be
exercised, there i nothing to prevem the court from ordering e.g., the released
prisoner to report io the court or the police at regular intervals or from re-
quiring a reliable person, whether or not a relative of this prisoner, to vouch
for the latter’s good conduct or gencrally 4o carry owt the dwties of a proba-
tion officer. In other word:, there is ample room in the Code for supervision
otherwise than hy probation officers or charitsble instititions, as the court has
full powers to presmcribe any requirements it deems necessary in view of the
prisoner’s reformation, so long as these requirements are not ingonsistent with
the aims of conditional release,

SUMMARY

No application for comditional release should be dismissed by the coart
except for want of any of the material or persozmal condition mentioned undex
paragraphas (A) and (B) above. Any dismiseal ordered om other grounds
muast he considered umlawful; eo too, any attempt to stop applications froms
being cent to court or any imterference with the courts’ powers regarding the
grauting of applications, would be unlawful. A prisoner who “deserves” to
be released may not be denied the beneofit of what he has emmed through hia
good conduct and his deire to correct himself simply becawse supervisory
suthorities are mon-existent (sice the purpose which the legislature had in
mind when providing for enpervision may be served equally well by different
methods to be specified by the conrt from case 10 case) or because his relesss
should, eg, displease the person, physical or juridical, againat whom he com-
mitied hin offence.

15, Arts, 302 and 210,
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Commercial Travellers engaging in their own private hu-incs on
the side Jose their right to compenzation {or termination uf con-
stract — GIOFFRE RENATO v, PAUL RIES & 30X (ETHIO-
2ol . T 1 i 1 254

Dizssolution of ¢ Compaeny

Liqmidation procedure — Distributinn of remaining assctz ameng
associstes — Protection of creditor: by stayving of debt: claimed by
company umtil final appemiment of liquidator — VASKEN
SISSIAN v. JAKOB FOGSTAD and SYLVIA VACHARCHGIAN 23

CONSTITUTIONAL LAW
Due Process
Administrative proceedings adjodicating a government claim de
not afford opposing party due process — Execution of judgmrents
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against the government — Government may zot withhold pay of
employee to satisly a claim against him — X. v THE MINISTRY
OF POSTS, TELEFHONE AND TELEGRAPH................

Expropriation

Quarrying of stone by government agency in accordance with pro-
visions of a preclamation does not violate Constitmion — HIGH-
WAY AUTHORITY and ESKANISKA €O. v. MEBRAHTU
O Fer 5 1 O

Civil Code sets forth expropriation procedure referred to in
Coastitutiop — SA.CAFET, SOCIETA ANONIMA v. THE
MINISTRY OF STATE DOMAIN AND MINES................

Felling of trees interfering with telephone service pursmant to
Telephrone Service Proclamation does not eomstitute deprivation
of property withort due process — H.E., LI} ARAYA ABEBE ».
THE IMPERIAL BOARD OF TELECOMMUNICATIONS OF
BTHIOPIA . o it ie s o rsssraan s

Independence of the fudiciery
Action of executive or administrative authorities imterfering with
mdependence of the judiciary will be declared null and void —
Judges should disregard unconstitutiongl interference with their
constitutional prerogatives and adjudicate disputes in accordance
with law — GRAZMATCH WOUBE WOLDE SELASSIE v. DE.
JAZMATCH KEFELEW WOLDE TSADIK..............v0vn0
CRIMINAL PROCEDURE

SEE PENAL LAW AND PROCEDURE

CUSTOMARY LAW
Antichresis
SEE OBLIGATIONS, LAW OF

IMSSOLUTION OF A COMPANY
SEE CONSTITUTIONAL LAW

EVIDENCE
SEE OBLIGATIONS, LAW OF

EXPROPRIATION
SEE CONSTITUTIONAL LAW



EXTRA-CONTRACTUAL LIABILITY
SEE OBLIGATIONS, LAW OF

FAMILY PROPERTY
SEE SUCCESSIONS

FILIATION, PATERNMAL
SEE PERSONS, LAW OF

HOLOGRAPHIC WILL
SEE SUCCESSIONS

INCOME TAX
SEE TAXATION

INDEPENDENT CONTRACTOR
SEE OBLIGATIONS, LAW OF

INDEPENDENT JUDICIARY
SEE CONSTITUTIONAL LAW

INTERPRETATION
SEE STATUTORY INTERPRETATION

LABOUR RELATIONS
Appeals

In an appeal from Labour Board based only on procedural
grounds, merits of Board's decizion are not before court of appeal
— JOS. HANSEN & SOEHNE (ETHIOFPIA) LTD. v. MESFIN
B T 4 1 1o 1

Burden of Proof

Action for reinstatement may no! be dismissed on ground that

employee has friled to submit proof in support of his allegations

EMPLOYEES ASSOCIATION OF JOS, HANSEN & SOEHNE

(ETHIOPIA) LTD. v. JOS. HANSEN & SOEHNE (ETHIOPIA)

4% 5 2 e
LICENSING POWER

SEE ADMINISTRATIVE LAW
OBLIGATIONS, CONTRACTUAL
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Antichresis
It is a contract by which lender takes property of borrower aa
security and receives the use, remts, fruits or profits from the
property in the place of interest — ZEYENU ABDELLA v,
WORBEAYEHU SEMAHEGNE .. ... ..o iiiiinininnns
Arbitration
Conditions for setting aside arbitral award — Misconduct on the
part of arhitrator — lanterpretation of insurance policies — LA
FONDIARIA FIRE INSURANCE CO. v. GEBRE HIWET
DEBESSAL . ooorr it imamaciaiatanc s
Evidence

Written evidence conclusive — Meaning of written instrument
cannot be changed by extraneous evidence — DOMENICO CRO-
CE v. ITALA FOUCACIA . ..... ..o iiiiea i

(BLIGATIONS, NOXN-CONTRACTUAL
Extra-Contractunl Liabiliry

Injured party may not claim compensation directly from lishility
inaurer -— Liabilily insurer entitled to raise defences — UNIVER-
4L INSURANCE AGENTS TRADING CO. v. GHEBRE MES-
EFL TEELE .ttt ainnnes oot saannnancnmsainanns

Confractor not liahle for the fanlt of an independent sub-contrae.
tor — SOLEL BONEH LTD. v. MENGISTU TAYE............

PATERN4 PATERNIS
SEE SUCCESSIONS

PENAL LAW AND PROCEDURE

Blood Money

Murderer may not escape liability for murder by payment of
blord money — NEDD] HAILE v. THE ADVOCATE GENERAL.

Charge, Contents of

Charge that does not specify ageravation is defective — MAKON-
NEN WOLDEYES v. THE PUBLIC PROSECUTOR

Negligent Conducy

Overtaking vehicle without proper visthility is negligent conduct
— MAKONNEN WOLDEYES v. THE PUBLIC PROSECUTOR.
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Plsa of Cuiley

Homicide conviction based soley upon the guilty plea of young
aid igoorant mccused canoot stand absent sny evidence that he
actually caused the death of the victim — Appeal court may quash
conviction and sentence deapite guilty plea — GERESOU LOL-
LO ». THE ATTORNEY GENERAL.............. e

Private Complaint

Prorecution for cold-Moeded murder does oot depend on private
complaint — NEDDI HAILE . THE ADVQCATE GENERAL. . .

Professional Duty

Person has professional duty to safegoard life when his job
requires special care to safeguand persors whose phy&u:nl integrity
is tempocarily under his care — Prefesional owes “special™ profes.
sional duty only to those for whom be iv responsible — MAKON.
NEN WOLDEYES v, THE PUBLIC PROSECUTOR. ....... ...

Sentence, Mitigntion of

Reconciliation with the relative: of the deceased may be taken as
extenuating circumstance in fixing centence — NEDDI HAILE v.
THE ADVOCATE GENERAL. ... ... ..o iiiii e

PERSONS, LAW OF

Adoption

Relationship of “vemar lij” doer Dot creste legal rights of an
adopted child, such ae right to succemion — Adoptive filiation
mast be formally created — TEFFERA GHIZAW v. MANNA

BEKELETCH ... it iiimsmcmaa e e

Filigtion, Paternal
Acknowledgement of paternity may only be made in writing —
No legal hond between father and child where child is outcome of
sct of prostitation — X. v. TABOTU GEHRE TINSAYE........

PLEA OF CUILTY
SEE PENAL LAW AND PROCEDURE

PRESCRIPTION
SEE CIVIL. PROCEDURE
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PRIVATE COMPLAINT

SEE PENAL LAW AND PROCEDURE
PROFESSIONAL DUTY

SEE PENAL LAW AND PROCEDURE

SENTENCE, MITIGATION OF
SEE PENAL LAW AND PROCEDURE

REPRESENTATION
SEE SUCCESSIONS

STATUTORY INTERPRETATION

Every word of the law i= to be construed so as to hsve a meaning
— TENAGNE WOBKE ABDI v. YEJOTE WORKE LEGESSE.

SUBROGATION
SEE CIVIL PROCEDURE

SUCCESSIONS

Family Property
Where deceazed not survived by descendant, father and mother
shall inherit — Predeceased father represented by descendants
— Rule of paterna paterni= malerna maternis — Person who
would be entitled to property i it were not family property is etill
entitled to a wsulrucinary imterest in it — TENAGNE WORK
ABDI ». YEIOTE WORK LEGESSE.............ccciiiiians

Form of Will

Will made prior o the coming into force of Civil Code valid ac-
cording to Customary law — ESTATE OF BEYENETCH ABA
i 3 3 1

TAX APPEAL COMMISSION
SEE TAXATION

TAXATION

Assessment by Estimation

When taxpayer’s accournt books are unreliable, tax may be assessed
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by estimation — MULUGETA AYELE ». THE INLAND REVE-
NUE DEPARTMENT ........covvvcvrrvas e e aaaa 354

Administretive Procedure
SEE ADMINISTERATIVE LAW

Inceme Tax

No written agresmeat i needed to establish that expenses were
incurred by a concern for expert personnel — Definition of capital
expenditure — Repaire of machinery constitute revemue and oot
capital expenditure — H.V.A. ETHIOPIA v. THE INLAND
RE’VE‘\UE DEPARTMENT. .......0cviiiii i iiianans 68

Conditional payments — No income tax doe on payments made
during performanece of long-term contract umtil final determina-
tion of taxpayer's profits on comtract — Procedure for appsaal from
Tex Appeal Commission — MARPLES RIDGWAY & PART-
NERS LTD. v. THE INLAND REVENUE DEPARTMENT...... 313

Powers of Tux Appeal Commission

The Commission has power to inecrease or reduce tax asscssment
only at the request of the Inland Revenue Department or the
taxpayer — Also power to annul assessient if proved that taxpayer
had no income — MULUGETA AYELE y. THE INLAND RE-
VENUE DEPARTMENT....... ..ccoiiiinenieiainns N 349

TRANSPORT BOARD
SEE ADMINISTRATIVE LAW

UNJUST ENRICHMENT

Claim ogainst Liehility Insurer

Inyured party hsa no unjust enrichment claim against liability
insurer — UNIVERSAL INSURANCE AGENTS TRADING CO.
LTDE. v. GHEBRE MESKEL TEKLE........................e. 15

USUCAPTION
SEE CIVIL PROCEDURE

USUFRUCT
SEE SUCCESSIONS
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