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HIS IMPERIAL MAJESTY’S
Rerarks to the First Graduating Class of the
EXTENSION PROGRAM at the FACULTY OF LAW
HAILE SELLASSIE I UMIVERSITY
Movember 24, 1964

We are indeed pleased to congratulate this class whe have today received Certificates
in law from the University — and to the teachers who have made your accomplishment
possible by planning, organizing and carrying cut of this pionesr prajsct.

You may rightly take great pride in your accomplishment, just as We de.

The administration of justice, in a modern state, demands well trained qualified
persons at every level, The introduction of the codes and the revised Constitution of
Ethiopia, as well as other legislation continuously coming from Patliament and the
Government, has dramatically changed Ethiopia’s lepal system. The law of the Empire
iz now modern, complex and scientific in the sense that it has been prepared by experts
after careful study., The administration of the law of the Empire increasingly demands
highly trained persons.

In a real sense the development of the nation depends upon the development of our
legal institutions.

The proper administration of justice reguires a research for truth, therefore, the
judicial function requires highly selected men. Judges shall be chosen from among those
who studied law, and who sacrifice their personal interests to their duties,

An advocate who discharges his duty honestly is a judge. So the need for persons
trained in law iz obvicus.

~ Thus We are pleased to lean that others are following hard upon the footsteps of
this r:‘.lass._ We are pleased to know that soon the number of Ethiopian lawyers holding

a unversity degree in law will e virtually doubled.

We are especially pleased to see that so many judges and other ¢ivil servants and
advocates are taking time to continue their education even as they continue to perform
their regular daily duties,

_ Education is an onpoing task. The obligation to improve oneself does not cease
simply because one has a regular job. This is certainly true for those who work in the
administration of law and in legal counselling. We would urge that these persons must
dta 1-;1' they can to improve, continuously, their professional capactties through further
study,

Members of this graduating class: by sacrificing vour time you have advanced your-
selves and the nation.

. We are confident that the qualification you have earned today will be recognized
within the legal profession. We believe it should. We believe, too, that the professional

attainment fo be achieved by other students now studying law in other proprams of the
Law School must be recognized.

_Ethiqpfi:} needs a modern lepal profession just as she needs the modern legal system
she is building. The one cannot exist without the other.

You—fall of you who are taking University training in law — are helping in the
task of building & profession.

! congratulate you. I congratulate this ¢lass: take pride in what you have done by
serving with continuing zeal and loyalty the Law of Cur Empire.

Complete text as reported in the Ethiopion Herald, November 25, 1964, ed
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Hon.

PATRONS OF THE JOURNAL OF EFTHIOPIAN LAW

The Jourral of Ethiopian Law was inaugurated by His Imperial Majesty Haile
Stllassie I in the summer of 1964 as an imporiant step in the development of Ethiopia's
lepal system. Subsequentiy, the Board of Editors of the Journal has invited thost whe
are interested in the continuation and expansion of the Law Journal’s activities to express
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Ato Assefa Liban

H.E. Tsehafi Taezaz Aklilu Habte Wolde
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Bitwoded Asfeha Woldemicael

Ato Mammo Tadesse

Col. Leghesse Wolde Hinna

Ate Seyoum Harepot

Ato Assefa Gebre Mariam

Deja. Berhane Meske]l Wolde Seilassie

H.E. Aic Ketemma Abebe

Hon,

Lt. Girma Wolde Giorgis

Ate Assefz Metaferia

Ato Atsheba Fanta
Dijazmatch Pekele Beyene
Ato Bekele Demissie

Ato Bekele Gebre Amelak
Ato Bekele Habte Michael
Ato Bekele Nadi

Ato Bekele Tesfaye

Ato Belatchew Asrat

Ato Belay Mengesha

Ato Belete Wolde Sellassie
Woz. Beleyu Work Gebre Meskel
Ato Berhane Kefle Mariam
Li. Col. Berhane Woldeyes
Mr. Russell Berman

Ato Bulcha Demeksa

Li. Col. Dama Zeng Egzer
Mr. G. N. Debbas



Ato Desta Gebru

Ata Endale Wolde Micasl
Ato Endale Mengesha ‘

Atp Eshete Berhane

Ato Eyassu Gebre Hawariat
Dr. Evob Gebrecristos

Mr. Stanley Z. Fisher

Ato Gebreyesus Haile Mariam
Kegn. Geta Gebre Hanna Kitaw
Bashai Gebre Meskel Zsilo
Balambarass Gemeda Urgessa
Ato Getachew Asfaw

Ato Gretachew Kibret

Ato Goytom Beyen

Dr. Philippe Graven

Dr. Saba Habachy

Ato Haile Leoul Habte Giorgis
Ato Haile Sellassie Awulatchew
Capt. Hailu Arsede

Ato Hailu Shenqute

Mr. G. Hamawi

Mr. N. Hamawi

Drejazmatch Idris Lejam

Ato Kanaa Guma

Ato Kassa Beyene

Ato Kebede Gebrs Mariam
Ato Kebede Kelel

Mr. Michae! Kindred

Dr. Staalsy Kirkor

Ata Legesse Abche

Ato Lemma Waolde Semayat
Dr. Marcello Lombardi

Mr. Steven Lowenstein

Ate Makoonen Tessema

Lt. Col. Meherete Gebre Selam
Ato Mengesha Wolde Amanuel
Ato Mestin Berhe

Ato Masfin Faniz

Ate Mewail Mebratu
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Ato Muhamud Nurhu Sain
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Ato Mulugeta Wolde Giorgis
Ato Nabive Lecul Kifle
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Ato Mirays Esayas
Kegnazmatch Nuridine Zayenu
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Mr. Robert A. Sedler

Ato Tadesse Tekle Giorgis
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Anyone desiring to become a Patron of the Fournal of Ethiopian Law should notify
the Journal of Ethiopian Law, The Faculty of Law, Haile Sellassie I University,
P. O. Box 1176, Addis Ababa.
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REPORTS

The following are twelve cases decided by the Supreme Imperial and the High Couris
of Ethiopia. The Amharic jodgment is official and always precedes the English. It is im-
portant 1o note that in those cases heard before mized benches of both Ethiopian and
foreign judpes, separate opinions are written in Amharic and in English. These opinions
are not translations of one another, but are independent judgments based upbn common
agreement among the judges as to the principles and final cutcome of each case. In addi-
ticn, dissents from the majority decisions are published in three of the cases immediately

after the majority opinions in Amharic and in English.
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SUPREME IMPERIAL COURT
Div. 1 A

MAKONNEN WOLDEYES v. THE PUBLIC PROSECUTOR

Criminal Appeal Mo, 335/54 E.C.

Penal law - - Neglipent homicide - - “Special professional duty’® construed - - Art, 526 P, €.
Crimtinal Procedure - - Contents of Charge.

On appeal from a judgment of the High Court convicting appellant, a bus driver, for aggravated
negligent bomicide under Art. 526 (Z) when he overtook another vehicle without proper visibility, caus-
ing a collision in which three persons in an oncoming automobile were killed.

Held: Couviction and sentence revised, since no aggravation was charged or proved.
i. It i= segligent conduct to overtake another wehicle without proper visibility.

2. A person has a “professional doty to safeguand life'" under Att. 326 {2) P.C. when his job requires
special care to safeguard persons whose physical integrily is temporarily woder his care; doctors, norses,
pilots of airplanes, and drivers of public vehicles are sxamples of persons with such a professional duty.

3. A professional owes a “special” duty within the meaning of Art. 526 (23 P.C. ooly to those for
whom he 15 responsible; the “'special’ duty owed by a driver of a public vehicle thus extends only to the
passengers in the wehicle

4. A charge under Art. 526 () P.C. that docs not specify that the defendant is bejng charged with
aggravation iz defective.

Guenbot 6, 1952 E.C. (May 13, 1960 G.C.); Justices: Afencgus Taddessa Mengesha,
Dr. W. Buhagiar, Ato Taddess. Tekle Giorgis: — The appellant was charged before
the High Coust with the offence of homicide by negligence, punishable under Article
526 of the Penzl Code; he was found guilty, convicted and sentenced to the maximum
pericd of imprisonment of five years under the second paragraph of Article 526, under
which the offence of homicide by negligence is aggravated where the homicide is caused
by a person who has a special professional duty to safeguard life. This is an appeal from
the judgment of the High Court.

The grounds of appeal are (a) that there was no snfficient evidence on which the
High Court could coavict, (b} that the High Court was wrong in law in convicting the
appellant under paragraph (2} of Article 525 when the charge referred only to Article
526, and (c) that the second paragraph of Article 526 is not applicable to the appellant
(a driver of a bus) but is applicable only to doctors, nurses, ete. who carry out their duties
in a pegligent way.

The facts as found by the High Court are as follow: the appellant is a bus driver
by profession; on MNehasse 11, 1953 E.C., the appellant was driving Bus No, AA 6135
and at the {26th km. on the road from Alaba Kulite to Addis Ababa; at about 15 minutes
after midday, he came into collision with a car Volkswagen No. 9956 coming from the
opposite direction; and as a result of this collision, the three passengers in the Volks-
wagen were killed. There wers no fatal accidents amongst the passengers in the bus driven
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by the appeliant. The appellant was driving his bus behind another motor-vehicle, which
was some distance in front and which was causing lots of dust rendering visihility very
poor. The appellant was trying to overtake the other metor-vehicle, and in doing so,
went partly on the wrong side of the road; at this time the Volkswagen, which was on
the proper side of the read, collided with the bus driven by the appetlent. The allegation
of the prosecution is that the appellant was negiigent in trying to overtake the other motor-
vehicle when the visibility was poor as a result of the dust, and that the canse of death
of the three passengers in the Vollkswagen is due directly to the appeliant’s negligence.

In the opinion of this Court, there was sufficient and clear evidence on which the
High Court could come to the coaclusion it did. There is no contradiction amongst the
witnesses, 45 the appellant submitted. There can be no guestion that it is very negligent
for a driver to try t¢ overtake another car when he has not a proper Iock-out of on coming
traffic due to the dust. The High Court was, therefore, right in finding that the appellant
was negligent.

The appellant submitted that the High Court was wrong in convicting the appellant
under the provisions of the second paragraph of Article 526 when the charge referved
generally to Article 526, It is essential in criminal cases that the accused should know
what charge be is asked to meet; in the present case the chatge does not allege that the
appeliant was, at the time of the offence, acting in 2 special professional capacity. The
first and second paragraphs of Article 526 deal with the same offtnce, that is, homicide
by negligence, but the second paragraph contains an aggravating ¢lement which subjects
the offender to a higher punishment, The acewsed shonld know whether the prosecution
is charging him with the aggravation and when the prosecation intends to do so, mention
thereof should be made in the charge. Tn this respect, the charpe is defective, bat
for reasons that will be given later, the defective charge has not in the present case led to
a miscarriage of justice.

The appellant submitted as another ground of appeal that the second paragraph
of Article 526 applies to doctors and nurses who carry out their duties in a negligent man-
ner and does not apply to the appellant, the driver of a bus. The second paragraph of
Article 526 provides for a higher punishment where the regligent homicide has been
caused by 4 person who has a special professional duty to safeguard life. On reading this
paragraph, the persons who first come to one’s mind as having a special professional
duty to safeguard life are doctors and nurses; but the said paragraph does not limit the
responsibility to dectors and aurses; the word “professional” is used in the wide sense
and applies to persons whose job requires special care to safeguard the life of persons
whose physical integrity is temporarily under their care, The word “professional™ applies
to persons like the pilots of an airplane, bus drivers, and drivers of other public vehicles.

The duty of such persons is not, however, towards any person in the world; the duty
of sech professional persons is specially towards those persons for whom they are res-
ponsible, such as passengers in an airplane or passengers in 2 buos; such professional
persons do not owe a special duty towards pedestrians; the duty to pedestrians or other
persons not in the public vehiele is a general duty, not a special duty, Thus in the present
case the appellant owed a special professional duty to the passengers in his bus, but owed
only a general duty towards others outside the bus, such as the persons in the Yolkswagen.
For these reasons the appellant should have been found guilty of an offence under Article
526 (1) of the Penal Code, aud he is hereby convicted under that provision. As to sentence,
this Cowrt considers that this is a very serious offence with serfous consequences and the
maximum punishment under the first paragraph of Article 526 should be inflicted and
the appellant is sentenced to simple bnprisonment for thres vears. In this sense, the appeal
is allowed, and the judgment of the High Court is varied accordingly.
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SUPEEME IMPERIAL COUERT
Asmara Div,

UNIVERSAL INSURANCE AGENTS TRADING CO. LTD.
v. GHEBRRE MESKEL TEKLE

Civil Appeal No. 90/56 E. C.

Extrg-coniractual ability - - Insurer ~ « Direct Habifity te injured person - - Arts. 685, 6B7, and 633
Com. C.

Linfusr enrickment.
Confractral  obligation -- Subrogation - - Art. 2161 Cie. C,

Cm appeal from a High Court judgment by default in favour of the plaintiff in 4 personal injury action
beotught directly against the insuser of the person who cansed the injury.

Held:  Judgment reversed.

1. Agt. 685 Com. . does not meat that an injured third party may claim compensation direstly
from the liability insurer of the person who caused the injury. In order to claim directly from the insurer,
the injured third party must, first, establish by court procesding or admission of the insured person thar
the injury resulted from the fault of the latter, and second, show that the lizbility insurer participated
in the proceedings on bebalf of the insured or has accepted an amicable settlement of the case.

2. Art. 687 (2) Com. C. salegvards the interests of the Liability insurer by enabling him to represeat
the insured and raise defences. This does not entitle the injured third party to by-pass the insured and
sue the liability insurer directly.

3, Art. 216! Civ, C. does not eatitle an injurcd third party to claim compensation direcily from
the liabdlity insurer, since the latter i nof joinHly liable with the insured person who czused the injury.

4. Ewven though the insured person who caused an fnfury is not subject to service of process by loca]
couets and bas done nothing to compensate the vietim, the latber bas oo “unjust enrichment®” claim against
the liability insurtr; to allow such a claim without having judicially cstablished the victim's right against
the person who cased the injury would anne] the instrance contract between the latter and the liahdity
insurer,

Guenbot 7, 1956 E.C. (May 14, 1964 (G.C.); Justices: Ato Negussie Fitawake, Dr.
Gayatano Lattila, Dr. Giancarlo Pollera: — The circumstances which gave mse to this
appeal, briefly stated, are as follows:

At 8:30 p.m. on September 1, 1962, Mr. Richard Cooper was driving a car, Lic.
MNo. 62309, on Ras Desta Damtew Street, when he collided with the respondent, who
was riding 2 bicycle, thereby ipjuring him on the tight leg and arm. An action was brought
against Mr. Cooper, and a summons was issusd and sent to the Kagnew Station for service
on him; it was learned, however, that he had left for the U.5.A. The complaint was then
amended to substitute as defendant the present appellant, an insurance company by which
Mr. Cooper was insured against accidents. Summons was issued and served upon the
company, the present appellant, but the appellant failed to appear. The Hizh Court,
therefore, gave judgment by default, ordering the appellant to pay $1620 compensation
te the respondent.

~ |5
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The appeal was lodged against this judpment.
The grounds of appeal submitted by the appeliant may be summarized as follows:

1. No legal relationship exists between the appellant and the respondent and, there-
fore, the appellant can have no responsibility for the accident that has occurred.

2. Appellant has no agreement or authorzation to represent Richard Cooper in
any litigation,

3. In spite of the adviee of the letter from Kapnew Station to the advoeate for the
appellant that in an action arising from an accident the appellant must represent Richard
Cooper, there is no law that requires the appellant to represent him in any litigation unless
the respondent has first sued and obtained a judgment against Richard Cooper, the person
who caused the injury. '

The terms of the contract of insurance are clear that appellant has the right to direct
the defence of the insured against the respondent, had it considered this necessary, but
that it may not be sued directly. This shows that the provision is to safeguard the interesis
of the insurance company.

4. And lastly, respondent has referred io Articles 585, 687, and 688 of the Com-
mercial Code. These provisions concern the rights and duties that exist between the appel-
lant and the insured, Mr. Cooper; they do not entitle the respondent to sue the appellant
directly. Respondent has alse referred to Article 2161 of the Civil Code, but he failed
to show the-relationship thai must exist between the appellant and the respondent before
this Article couid apply.

The reply submitted by the advocate for the respondent may be summarized as
foliows:

I. In accordance with Article 687 of the Commercial Code, the appellant is a
guardian of the interests of Mr. Cooper, and, therefore, to claim compensation for injury
dong to him by an insured person. the respondent may sue the appellant: that the insurer
is liable for compensation for an injury caused by the beneficiary is known by ail.

2. Since Mr. Cooper has gone back to his country, appeilant must reply to the com-
plaint brought against it as a substitute for Mr. Coocper.

3. Appellant would be exempted from paying compensation in accordance with
Article 685 of the Commercial Code for injury done by an insured person only if the in-
Jured person does not claim compensation, either amicably or judicially. Respondent
asked appellant amicably to pay him the compensation, but because appeliant would
not pay, he has brought this action. This is in conformity with Article 688 of the Com-
mercigl Code,

4. The action brought by the respondent against the appellant is lawful and is in
conformity with Article 2161 (1} (2} {3) of the Civil Code. This Article is intended
to prevent unjust enrichment by various devices and designs.

Before commenting on the arguments submitied by both parties, we should identify
the issue that has to be decided. The principal question is whether the respondent may
claim compensation directly from the appellant, an insurer, for damages done to his
body and bicycle by Mr. R. Cooper, an insured person.

Neither of the parties denies that a contract of insurance against accidents was
entered into by the appellant and Mr. Cooper.
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N¢ evidence has been produced to prove that Mr, Cooper has subrogated the res-
pondent to his rights of suing the appellant as provided for in the contract of insurance,

Having established the above-mentioned major points, Iet us proceed to examine
those provisions of the Commercial Code that have been referred to by the respondent,
i.e., Article §85, 687, 63&

Congerning the Liability of the insurer, Article 685 provides: “The insurer whe in-
sured a Liability for damages shall oot pay compensation until a claim 15 mads against the
ingured person with a view to amicable or judicial settlement.” Thiz meang that the insurer
cannot be liable unti} these requirements ave fulfiiled; it does not mean that the injured
third party may ¢laim compensation directly from the insurer.

In order that an injured third pacty may claim compensation from an insurer, he
must establish, first of all, either by court proceedings or by the admission of the insured
person. that the injury resulfed from a fault of the latter, and secondly, show that the
insurer participated in the judicial proceedings on behalf of the insured person or, in
the cass of amicable settlement, that the insvrer has accepted the settlement. In this case,
the respondent has not sued Mr. Cooper, the insured, and estzblished that the injury
tesulted from his fault. Mr. Cooper has not subrogated the insurer by assigning to him
the direction of his defence, Unless these requirements are fulfilled, the insurer may neot
be held liable to pay compensation directly to the injured party, the respondent. We can
find no basis in law for the proposition that the insurer becomes lable to pay compensation
by the mere fact that the respondent has asked him to pay.

Article 6587 (2} of the Commercial Code applies t0 criminal proceedings; it does
not apply to this case. We shall, therefore, proceed to cxamine Article 687 (1). Concerning
the direction of a case, it provides: “Provisions may be made ta the effect that the insurer
shall have the direction of any civil case originating from a claim brought by the injured
party.”’ This means that jn a contract of insurance, provision may be made to enable the
insurer to represent the insured personm in 2 case instituted by the injured party. Such
a provision safeguards the interests of the josurer by providing him with a right to raise
defences, but it does not entitle the injured third party to by-pass the insured person and
sue the insurer directly. The provision of this subsection implies also that the ingurer
may not institute proceedings in his own name to ¢laim compensation for injury done
to the insured by a third party; it can make a claim only in the name and on behalf of
the insured person. A contract of insurance has direct effect only between the insnged
and the insurer.

Artticle 638 (1) of the Commercial Code gives priority of payment to the compensa-
tion of the injured third party by providing: “No insured person shall received compensa-
tion until the third party injured has been paid to the extent of the ameunt insured,*
This means that where the insurer has to pay on behalf of the insured person, following
an amicable or judicial settlement, he must first and foremost pay the compensation
payable to the injured third party. This provision is intended to give priority to the com-
pensation payable to the injured third party; the insurer has to pay the compensation
in accordance with the provisions of Article 685, as explained above.

The advocate for the defendant has referred also to Article 2161 of the Civil Code,
No Paragraph 3 appeass in the Amharic text of that Article, and by virtue of the Corri-
genda, Patagraph 3 is deleted from the English text. Concerning subrogation, Paragraph
1 provides: “A person who has paid the whole debt although he is not bound finally
to bear more than a part thereof shall be entitled to recover from those liable with him.™
And Paragraph 2 provides: “For the purpose of such recovery he shall be subrogated
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to the victim’s claim.” These provisions entitle one who pays the whole debi to recover
from those liable with him. For example, one who pays the whole of the compensation
that can be claimed from ihe driver and the owner of a wehicle for injury cavsed by the
driver can recover from the driver, and one who pays the whole of a debt for which several
persons are liable can recover from the other debtors. They do not entitle the injured
third party to claim compensation directly from the insurer. The obligation that arses
from a contract of insurance arises solely from the legal relationship that exists between
the insurer and the insured. It is the insured person himself who is responsible for
the extra-contractual liability that he incurs. However, since he s insured agzinst accidents,
the insurer pays the compensation on behalf of the imsuced: he may pay willingly, but
if he does not, the insured has the right to proceed against him in eourt. But the respondent,
a third party, may not sue the insurer as if the lacter were jointly liable with the insured.
As a matter of fact, the insured could cause an injury under circumstances that would
make it outside of the scope of the contract of insurance and exempt the insurer from
Liability, Hence, the obligation of the insurer 1owards the insured, and that of the insured
towards the injured person, the regpondent, are connested in such a way that they must
be established in a particular step-by-step way. No direct legal relationship has been
created between the insurer and the injured person, the respondent. The rights of the in-
surer, including the right to direct the defence against the respondent, are based on sub-
rogatfon to, or assignment of, the rights of the insured. Similarly, the right of the
respondent to claim compensation for the injury done to him by an insured person resulis
from the legal relationship that exists between the respondent and the insured person.
It is obvious that whether the insuret has to pay the compensation for an injury done
by an insured persom depends on the lepal relabonship that exists between the two.

Two letters in which the Legal Department of Kagnew Station and the appellant
corresponded regarding the injury caused by Mr. Cooper have been produced as evidence,
They merely show that the Legal Depariment of Kagnew Station advised the appellant
that he ought to pay the compensation because Mr. Cooper was insured with him; they
show neither an assignment of the rights of the insured to the injured person nor an
undertaking of the insurer to pay the compensation, Hence, we find the two letters to be
of no value az evidence in this case,

Although he had a contract of insurance with the appellant, Mr. Cooper himself
remains the one directly responsible for the damage suffered by the respondent, However,
he went home without being sued and without having arranged with the appetlant to
pay the compensation to the respondent. The respondent, knowing that Mr, Cooper
had incurred a civil liability, should have taken the necessary steps to prevent him from
going out of the conntry before the case was settled but he did nothing of the kind. When
he brought his action, it was after Mr. Cooper had pone home. Rezhizing that the sum-
mons conld not be served upon him, he made the claim directly upon the appellant. But
he did not establish that the appellant had any legal relationship with the respondent
or any obligation toward him.

Since Mr. Cooper had an insurance policy and still went away without doing any-
thing for the respondent to compensate for the injury that he caused him, it may appear
that the insurer has obtained an unjust enrichment, but to permit the respondent to sue
the appellant without having judicially established his right against Mr. Cooper would
annul the contract of insurance between the appellant and Mr. Ceoper.

Considering that Articles 685, 687, and 688 of the Commercial Code and Article 2161
of the Civil Code and the opinion expressed above give no right to the respondent to
sue the appellant direcily, and cossidering that the contract of insurance concerns only
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the legal relationship between the appellant and Mr. Cooper, &nd considering that Mr.,
Cooper ncither subropated nor assigned io the respondent his right to claim from the
appellant, and considering that the respondant has no right to sue the appellant without
having previcusly judicially established his rights against Mr. Cooper, we reverse the
juodgment rendered by the High Court.

We order each party 1o bear the costs of the proceedings in this Court
A copy of this judgment shall be sent 1o the execution officer.
Tudgment is given on Guenbot 7, 1956 E.C., in the presence of both partie-.

— 9 —
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SUPREME IMPERIAL COURT
Div. &

DOMENICC CROCE v. ITALO FOCACCIA

Civil Appeal No. 1112/56 E. C.

Contractunt obligations - « Written evidence - - Conclusive effect - - Ovaf evidence - - Inadmissibility - -
Arr. 1734 Chv. C.

On zppeal from an order of the High Court admitting extrancous svidence ko prove that the inten-
tion of the parties was that zn unequivocal letter of acocptance of accounts should constitiste a settlement
of accounts.

Held: Order of the High Coutt quashed.

1. According to Arts. 2005 and 2006 Civ. ., 2 written instnument is conclusive svidence of the agree-
ment therein contained, and its meeaning carmot be altered by catrancous cvidence.

2. Where an instrument is clearly a letter of acceptance of accounts, Art. 1734 Civ, €., which pro-
vides that common inlention zhall be sought where there is ambiguity in 2 contraet, is inapplicable.

1. Communications by the partics to the drafier of a document canmot affsct the clear lunguage
of the document.

4, It must be presumed that a settlement of accounts would have been mentioned in a later Tetter
in which one party Jdeclares that he acespis the other's statement of the accounts,

Guenbot 14, 1956 E.C. (Ma r 22, 1964 G.C.); Justices: Mr. G. Debbas, Grazmatch
Tessemma Negede, Ato Tsaggal Telferi: — This is an appeal against an order of the
High Court {First Commercial Division) dated 12/8/56 in C.C. No. 913/35, whereby ex-
traneous evidence was allowed to prove facts which the High Court eonsidered had been
left out of a written instrament produced as Exhibit Dyl before the High Court.

In order to understand the sense of this appeal, we will summarize the case. Appel-
lant lcft for Italy and left a general power of attorney to his empioyee, the respondent.
On the appellant’s return from Italy, he asked his employee to account for the period
of his absence and of respondent’s administration; an aceountant, Nicelas Bova, was
chosen by the respondent to make accounts; Bova received documents from the respon-
dent and based his accounts on the respondent’s decuments, as he testified before the
High Court. He found there was a balance due by the respondent to the appellant,
amounting to E.565,212.80. That was what we could understand from the records of
the High Court; but we refrain from geing into the merits of the case. On his return from
Italy, the appellant wanted to revoke the general power of attorney which he had given
the respondent; and in his letter of revocation dated July 1, 1963, in Italizn, addressed
to the respondent, the appellant made it clear that he was completely satisfied with the
work dene by the respondent during his absence in Ttaly, that he had looked at the
accounts (prendere visione) and thal he accepted those accounts fully as from the period
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between April 1, 1962 and June 30, 1963. In the second paragraph of that letter, the appel-
lant revoked the power of attorney of the respondent. Apparenily, when the appeilant
claimed the balance discovered by the accountant Eova in favour of the appellant, payable
by respondent, the latter refused to pay, claiming that the letter in Italian dated July 1,
1963, was a “Jetter of settlement”™ and that nothing could be due to Croce. Wherenpon,
Croce went to court. The High Court saw the letter in question; and in its order dated
12/2/56, under appeal here, it clearly stated that this letter conld under no circumstance
he considered to be a complete statement as to any settlcment or agreement reached be-
tween the parties. The High Court said “It does not say anvthing about any possible
settlernent between the parties according to the accepted accounts...’” And thereupon
it allowed extrancous evidence of Advocate Yohannes Prota, who drafted the said letter.
to testify as to whether he had any knowledge of any additional facts [rom the partiss
themselves. Wherefore this appeal.

We cannot possibly share the opinion of the High Court regarding this extraneous
evidence, It certainly is not admissible, because whatever Mr. Prota would say will not
and cannot possibly change the sense of this letter in Italian (Exh. Df1), which we saw
and which is in n¢ way ambigoous. This letter is clearly a letter of acceptance of accounts
but is not a letter of scttlement of accounts. If there should be any document to prove
that Focaceia paid Croce the amount due by Focaccia, then let the respondent produce
that doeument. A written instrument, according to Articles 2005 and 2006 of the Civil
Code, is conclusive cvidence, and no extranecus evidence can alter its meaning, especially
when it is so clear and beyond the least shadow of ambiguity. Article 1734 of the Civil
Code provides that the common intention shall be sought only when there is ambiguity
in a contract; and there is certainly no amblgult)r in this letter, Ato Gila, advocate for
the r&spondent admitted in his reply that the witness, whose evidenee we do not accept,
cannot possibly say what was in the minds of the parlies when he drafied that letter. What
the parties may have told Ate Yohannes Prota before drafting the letter in question can-
not affect the sense of the said document; and if there had been any seitlement in cash,
or otherwise, then Ato Yohannes would not have failed to mention it in the letter he
drafted.

In view of the foregoing, and particularly of the fact that there is no ambiguity in
Exhibit Df1. no extranecus evidenee can be admitted.

ft is important t0 emphasize that if we allow extraneous evidence against a written
instrument, which the law considers as conclusive. then litigation would have no end
in the courts of law,

Under the circumstances, we allow this appeal and quash the order of the High Court
dated 12/8/56 E.C., but only insofar as the hearing of evidence of Yohannes Prota is
concerned.

We order that a copy of this order be immediately served on the High Court, to
abide by it and to give judgment as it deems appropriate on the basis of evidence before
it or any additional legally admissible evidence it may deem proper.

This order is given by majority of the Presiding Justice and Justice Tsaggat Tefferi.
Our brother, Justice Grarmatch Tessemma Negede dissented and dismissed the appeal
for reasons detailed in hiz minority opinion,

Given and dalivered in open court this 14th day of Guenbot, 1956 EC.. in the
presence of both parties” attorneys.
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Grazmatch Tessemma Negeds, J., dissenting: — 1 disagree with the order given
in this case, This was a case where the appeltant-plaintifi”s claim against the respondent
arises from an afleged embezzlement by the respondent at the time he was working in
appellant™s garage, This was not a case in which a parinership was alleged to cxist.

In a letter from the appellant to the respondent dated July 1, 1963, the appellant
said that he had looked over the accounts of the garage for the period from April 1, 1962,
to June 30, 1963, and that he was fully satisfied and had accepted the accounts, At the
trizl of this case the appellant called a witness in his favor, The witness testified that he
did some accounting for the respondent and that he had never facilitated any contractual
negotiations between the parties. In turn, the respondent moved in the trial court to call
a person to testify who had acted as an arbitrator for the settlement of the accounts, The
name of the alleged arbitrator is Ate Yohannes Prota. The Court accepted the motion
and ordered that Ato Yohannes be called before the Court to explain the relation between
the parties. When a witness is called to testify in favor of the plaintiff, it is not proper
to deprive the defendant of the right to introduce evidence and thus to force him to fose
his case.

Moreover, the High Court’s intention was to learn about the case in depth by calling
the witness, and 2 decision was never taken to disprove a writien agreement by challenging
it by oral evidence. The fear that if Ato Yohannes were allowed to testify the wrilten
evidence would be void 15 groundless.

Arilicle 2002 of the Civil Code, cited by the respondent, provides that it is permissible
to hear evidence on a point in dispute between parties to a contract. What is more, where
a trial court thinks it best to call witnesses in order to know the case hrought before it
in depth, it is not proper for the appellate court, even where the power of such court over
the court of first instance is taken for granted, to interfersin the proceeding of a trial to
the extent of directing and ordering the trial court as to which points it should decide
without seeking further evidence and which it should decide by seeking further evidence.
The reason for this is that, after the case has been through the trial court and an appeal
is brought over the case, the decision of the trial court may be reversed on 2 point where
such a court has improperly proceeded or judged. If we are to speculate as to the intention
of a lower court, it will be equal to hearing appeals over the conscience and intention
of the judges in a lower court. In this Court, we have already upheld the decision of the
High Court in In re KEMIL, Supreme Impertal Court C.A. No. 108856 E.C., where
the High Court had admitted oral evidence to challenge the validity of a written instru-
ment. Therefore, if we now refuse the petition of the respondent where the appellant’s
witness has already been heard in court, we wounld deprive him of his right. If the trial
court were to err in admitting such evidence, we should consider this point later when
the entirc case is appealed. At this early stage, however, it ssems to me impropet 1o inter-
fere with the work of the trial court and order it to give a judgment the way we want. For
all these reasons, I dissent.
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SUPREME IMPERIAL COURT
D¥v. &

VASKEN SISSIAN v. JACOB FOGSTAD and 5YLVIA VACHARCHGIAN

Civil Appeal No. 1271/56 E.C.

Company faw - - Dizsolistion - - Liguidaiion procedure - « Commercial regisier - Protection of credi-
1ors = = Suspension of execuiion.

On appeal from a judgment of the High Court ordering the formal liquidation of a company dissolved
by itz sharsholders and appeinting a liquidator.

Held:  Judgment affirmed.

I. Where all the shareholders of a company have agread on itz dissolution, the company must be
formally liquidated, so that all creditors may be notified and given opportunity to present their clzims
against the company.

2. Liguidation invelves the discharge of a/f liabilities of the company and the subsequent distribu-
tion of the remaming asscts among the associates according to law.

3, Until farmal liguidation bas ooentred, the Minisiry of Commerce and Indusiry will aol erase
the name of the company from the commercial regisier.

4. Since the purpose of formal liquidation iz the protection of the creditors of the company, all
debts claimed from the company must be temporarily stayed until the final appointment of a liquidator.

Hamie 15, 1936 E.C. (July 21, 1964 G.C.): Justices: Mr. G. Debbas, Grazmaich
Tessemma Megede, Atc Tsaggai Tefferi: — This is an appeal against the judgment of
the High Court {First Commercial Division), dated Miazia 21, 1956, in .C. No. 17156,
whereby the formal liguidation of the company “FOGSTAD & VASKEN CO. LTD."
was ordered, and z liquidator in the person of Mr. E. Salole was appointed and vesizd
with the powers and duties of a liguidator under the Commercial Code, subject of course
1o Mr, Salole accepting the appointment.

This is certainly one of the most interesting appeais we have bad this year, as it deals
solely with quesiions of law as to the necessity of liquidation of a company and the
difference between the dissclution of 2 company and its liquidation ...

The appellant and the respondents were shareholders in equal shares in the company
“FOGSTAD & VASKEN CO. LTD.”” Due to endless disputes, a Board of Arbitrators
was seized with the matter and prooounced its award on May 18, 1962, providing for
the splitting and the winding up of the company. Subsequent to the award, an Extra-
ordinary General Mecting of the company was held; it provided for the dissolution of
the company. The shareholders originally agreed to appoint Mr. E. Salole as liquidator,
The appellant apparently disregarded the provisions of the law regarding liquidation
of the company, and thus the respondents wers compelled to petition the High Court
for an order to enjoin the appellant e appeint a liquidator, or alternatively, to have a

30



Jourrar oF ETHioPiaR Law — VoL, [1 - No. |

liquidator appointed by the Court itself. The High Court granted the petition and ordered
formal liquidaiion in accordance with the law., Wherefore this appeal....

The facls are not disputed. A company was formed between the appeliant and the
respondents, in which those three persons were the only shareholders, Endless disputes
between the sharcholders were submitted to a Eoard of Arbitrators under a term of refer-
ence which was finally amended on January 31, 1962. The object of the amended sub-
mission was clearly to dissolve the company, each shareholder taking a share of the assets
atd assutning a share of the liahilities. The shareholders had agreed to split up the com-
pany on the above basis and the award in fact decided on a scheme as to how this should
be done between the shareholders, so that each shareholder could continue his business
individually.

On the day the award was propounced, an Extraordinary General Meeting of the
company was held and it was resolved as follows:-

I. To cease operations of the Fogstad and Vasken Ceo. Ltd. and wind up the company.

2. Pending the winding up of the company, the partics divide the assets and assume
the liabilities in accordance with the Award of 18§ May 1962,

3. A copy of the resolution and a copy of the Arbitration Award iz to be forwarded
to the Mimstry of Commerce and Industry, with a request of advice as to the best
manner of implementing the winding up.

Regarding the above point Ne. 3, the Ministry of Commerce and Industry re-
commended that a liquidator be appointed 10 wind up the company (See Ministry’s letter
No. 196455 addressed to the company and advising ,.formal liquidation by appeinting
a liquidator who shall be in charge of the assets and liabiiities of the company’” and Minis-
try's letter No. 1218/4/56 addressed to the same company and notifying it that jts name
kas not been canceiled from the register for the simple reason that no hiquidator had been
appointed {or liquidation).

[n addition to those two letters of the Ministry of Commerce and Indusiry asking
for appeintment of a liguidator according to law, we have seen the copy of the resciu-
tions of the Extraordinary General Meeting of 18 May 1962, whereby gll three share-
holders, ineluding appellant, resolved to *“cease operation of Fogstad & Vasken Co,
Lid, and wind wp the company.” The three sharcholders have signed the resolutions of
the Extraordinary General Meeting. We consider it, under the circumstances, as pure
loss of time to continve arguing this appeal. How could this appellant come before this
Court, when he has bound himself by the final resolutions to “wind up the company.'
The appellant’s arguments cannot be better summarized than they were in the English
version of the judgment of the High Court: “There is nothing to liquidate as the company
was liquidated two years ago, and the petitioners, i.e. rospondents, have received their
sharcs of the assets and their shaves of the labilites,”” From the arguments of the appel-
lant, it seems that he has no idea what dissolution means and what the difference
is between dissolution and formal hiquidation of & company. Vasken Sissian is satisfied
to say that he chose for himself some creditors of the company whose debts he would
pay and that he took his share of the assets: and that would be gll, according to him.
Mr. Vasken possibly forgot thar liquidation involves much more than assuming some
lisbilities: there is invelved the discharge of alf liabilities of the company and the subse-
quent distribution of the remainder — whatever it might be — among the partners o
agsociates according to law. As was stressed in the judgment under appeal, aithough
the company has been dissclved, it survives as an entity until the dissolution is completed
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for purposes of the liquidation of the company®s affairs. There conld easily be additional
creditors or different amounts duee to the creditors, and this is brought to the notice of
the liguidator by the interesied creditor as soon as the Hquidator makes the press advertise-
ments according to law. That the name of a creditor has not been included in Sissian’s
list or that an amount listed is incorrect does not necessarily make the creditor lose his
rights: neither does it absolve the parties of their obligations. That is why a liguidation
15 necessary and why even the Ministry of Commerce insists on it. That is why the name
of a company is never struck off the commercial register vnless and until a liguidator
has been appointed and has liguidated all according to the terms of the law. If the parties
have not included all creditors or all amounts due te them, and did not consider pending
cases, that Iist Is of no value as to final obligations and dees not and cannct liberate the
parties from their final obligaticns for the surplus or remaining balance to be paid by
the company.

In this particolar ease, at the time of the dissohition of the company, there were
pending tax appeals before the Tax Appeal Commission, and such appeals resuited in
the company already disselved being condemned 10 ameounts much higher than foreseen
by Fogstad and Vasken and stated In the list of creditors, Would that mean thal Fogstad
alone or Vasken alone should meet those obligations? Certainly not; the company it-
self shall meet those obligations through the appoimiment of a liquidetor who will care
for the assets and liabilities of the company and then officially natify the Ministry of
Commerce and Industry {o cancel the company’s name,

{n the present case, as well as in all similar liquidation cases, there are various assets
and varjous liabilities: the shareholders cannot decide to divide the assets among them-
selves hefore the ereditors have been Fully satisfied; umtil all ereditors have been satistied,
the assets of the company remain the property of the company, and the ereditors may
fevy execution on them.

In view of the foregoing, it is clear that the agreement to dissolve the company must
necessarily be followed by a liquidation and that was the aim of the resolution of
the Extraordinary General Meeting of May 18, 1962, Therefors, there must certainly
bz a formal liquidation under a liguidator,

We therefore dizmiss this appeal and confirm the judgment of the High Court, But
whereas the liquidator appointed by the High Court may eventually aceept or refuse
the said appointment, &1l debts claimed from the company must necessarily be stayed,
temporarily, untii a liquidator is finally appointed.

The appellant shall pay the respondent E.3300 as costs.

A copy of this judgment shall be served on the High Court for execution.

Given and delivered in open court this 15th day of Hamle, 1956, in the presence
of both parties’ lawyers.

Grazmatch Tessermma Negede, J., dissenting: — 1 dissent from the majority opinion
in this case, It cannet he right to say that liguidation should take place again after one
has said that the agreement of the general assembly of the company in regard to the dis-
selution and winding-up of the company shall have force and effect and that the distribu-
tioa of the assefs of the company in accordance with the agreement shall be valid. *

(*Ed note: The Amharic version of the majority opimion was writken bv Ao Tsagpai Tefferi
i.. g.nd differs from the English version, which was wrillen by My, G. Debbas. J. in that i3 ex-
phcitdy states that the agreement of dissoluion and distribution of asscls pursuant therelo are va-
Lid
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The majority declares that the dissolution of the company and the distribution of
its assets is valid and shal] have force and effect. A liquidator was appointed by the High
Court atter the company had been liquidated according to the instructions of the Ministry
of Commerce and Industry contained in a Jetter dated Megabit 11, 1957 E.C., Ref. No,
1946/56, only because the dissolution of the company was not published in 2 newspaper
as is required by law. In suck a case, instead of saying that the liguidation shall take place
again, it would be better to say that, the creditors of the company, if there are any, shall
be notified through the newspaper to appear before court,

_— A7 -
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HIGHWAY AUTHORITY and ESKANISKA CO.
v. MEBRATU FISSIHA

Civit Appeal No. 1665/56

Congtitutions] law - - Exproprigtion - - Procodure - - Rigft of appeal - - Notural retources - = D ue process
of low = = Aris. 5§ (d} and 10 Proe. No. 11575] - - Arfs, 47 ond 44 Rev., Const.

Chvil procediore - - Notler - - Substiturion of parties.

CUn appeal frem an order of the High Court enjoining petitioner, a government agency, from quarry-
ing stone from respondent’s land.

Held: Injunction order cancelled and continuation of quarrving ordered.

1. Where a person does work on behalf of another person, and where the latter accepts the request
of the former to defend or to appeal & soit in connection with such work, the Court will substitute the
latter for the former @5 3 party to the suit.

2. Under all circumstances, the Court Procedure Rules regoire that before a court order i given,
the defendant be informed and given an opporfunity to answer the complaint against him.

3. Proceedings authorized by Proc. Mo, 115 of 1951 do not violate Arts. 43 and 44 Rev, Const.

4. The quarrying of stone by a government agency from a person’s land in accordance with 2 pro-
cedure established by a proclamation does not violate the provisions of the Constitution establishing
stricter procedures for expropriation.

Nehasse 6, 1956 E.C. (August 17, 1964 G.C.0; Justices: Afenepus Kitaw Yitateku,
Ato Tilahun Yimero, Ato Wolde Amanuel: — The respondent, Col. Mebrata Fissiha,
sued Eskaniska Co. on Hamle 13, 1956 E.C.

In his complaint in the High Court, he stated that Eskaniska Co. was, without any
legal right, quarrying stone from his land.

On this same day, Hamle 13, 1956 E.C., Col. Mebratu Fissiha submitted an affidavit
verifying that the land where the work was being done belonged to him and requesting
that an injuction be given to stop Eskeniska Co. ftom quarrying any stone from his land.

The order given by the High Court on Hamle 15, 1956 E.C, stated: “Considering
the affidavit given by Col. Mebratu Fissiha, we have ordered that the defendant Eskaniska
Co. shall aot quarry any stone from the land found in Shashamene and belonzing to
the plaintiff until this Court gives any other order.”

The Highway Authority appesied to this Court against this order.

A copy of the appeal petition was sent to Col. Mebratu Fissiha, who then appeared
in this Court and gave his answer on Hamle 23, 195 E.C.
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Eskaniska Co. also submitted o this Court that, since the compaay is quartying
stone For the use of the Highway Authomty, the appropriate party to handle any court
case in this connection iz the Highway Authority.

The Highway Authority also stated that. since the company is working for i, it
should be the Highway Authority that explains to the Court the inzppropriateness of
Col. Mebratu’s request.

This Caurt, after considering that the High Court. when it issued its order. neither
infermed the defendant by sending it a copy of the order nor fixed a time for the defendant
to appear, sent the casc back and ordered the High Court to give its final decision before
Nehasse 5, 195 E.C.

[t also set MNehasse 6, 1956 E.C. as the date to review the matter in this Court. On
that day the attorney for the I'mperial Highway Authority was present, but Col. Mebraty
Fissiha was not present.

The Court, after studying the claims of both sides, pave the following decision, The
High Court should not have given an injunction to stop the work before notifying the
defendant and giving him sufficient time to prepare his defence. Accordingly, on Hamle
27, 1956 E.C., this Court ordered the High Court to hear the parties and give its final
decision before MNehasse 5, 1956 E.C. Because this erder was not followed, the Imperial
Highway Authority has applied today for the cancellation of the order of the High Court.

Considering that the Highway Authority has secepted the request of the Eskaniska
Co. 1o be substituted as defendant and knowing that the work is being done for the High-
way Authority, the Court has agresd to substitute the Highway Authority for Eskaniska
Co. and to consider the dispute as being between Lhe respondent, Col. Mebratu Fissiha,
and the appellant Highway Authority.

The case must be considered under Proc. Mo. 115/5]1 by which the Imperial High-
way Authority was established. The most relevant sections of the Proclamation for this
case are Articles 5 {d) and 10.

Article 10 states that, as indicated in Article 5 {d) of the Proclamation, the right
given to the Highway Authority to enter into or to take any private land and make it
government property is not subject to review or reconsideration by any court.

If a person is not satisfied with the compensation assessed by the Highway Authority
in respect of the value of houses, crops, gardens and other immovables on the land, or
wants the allotment of the compensation among those having an interesi in the land to
to be re-examined, he can apply to the Awradia Court having jurisdiction on the Iand
or to the High Court.

As Articte 5 (d)y of the Proclamation states, the Highway Authorty should make
an estimate and make it konown to the interested party.

If the interested party disagrees with such estimate, he can apply to the Awradja
or the High Court and assert his right. Court consideration is required only to that extent,
Since the High Court gave the order in violation of this provision and of the Court Pra-
cedure Rules, we find that the order was inappropriate.

fn answer to the contention of the Highway Authority, Col. Mebratu Fissiha has
relied on Aricles 43 and 44 of the Revised Constitution.
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Article 43 states that a person shall not be deprived of his property without due
process of law.* Any act done in accordance with the Proclamation of 1951 indicated
above cannot be considered as pnot done in accordance with the law.

Article 44 is concerned with expropriation. Also considering this, it is done accaord-
mg ta the Proclamation of 1951. In general, the purpose of the Proclamation of 195!
is to benefit society, Hence, any decision made under it may sacrifice the interest of an
individual to thet of the society.

Moreaver, the order given by the High Court violates the Court Procedure Rules.

Whilz the Court Procedurz Rules require that, under all circumstances, hefore a
court order is given, the defendant should be informed and given an opportunicy (o answer
the complaint apainst him, the High Court neither summoned the defendant nor set a
later tirne for a hearing. All this is contrary to the Court Procedure Rules, and this Court
holds that the order given on Hamle 15, 1956 E.C. violates the Court Procedure Rules.

Omn the basis of all these reasons, since the order of the High Court given Hamie
15, 1956 E.C. violates the law, we have declared it null and veid.

We have cancelled the injunction giventestop the work of Eskaniska Co. and the
Highway Authority, and have ondered that the quarrying continue,

To have this order executed, a copy of the order shall be sent to Shashamens Woreda
Court. This order shall not bar Col. Mebratu Fissiha From bringing 2n action in connec-
tion witk the compensation to be given.

The High Court, apart from considering the issee of compensation, does not have
any authority to consider this ¢ase further, since this Court has given this order not to
delay road construction. Therefore, a copy of this arder is 10 be sent to the High Court.

* Tramslator’s note: A likkral reoslation of the Ambharic, however, is: Mo one shall be daprived
of his propetty except in acco. dance with the law."
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SUPREME IMPERIAL COURT
Div. &

NEDDI HAILE v. THE ADVOCATE GENERAL

Criminal Appeal No. 522/55 E.C.

Criminal procedure - - Private conplaint - - Reconciliarion - - Withdrowal of complaint.
FPenal low- - Defences - - Mitigation of sentence - - Revonriliation - - Blood money - - Aris. 217 and 221 P.C.

On appeal from the High Court’s judgment of conviction for cold-Blooded murder and sentence
of Sfteen years imprisonment, the appellant based his claim for release on the fact that he had compen-
sated and recomciled with the relatives of the deccased.

Held: Conviction affirmed.

1. Whereas it may well bave boen, under the old Penal Code of 1930, that a nusdeser could escape
penal liability for his act by the payment of blogd mobey, he cannod do s0 under the new Penal
Code of 957,

2. Art. 221 of the Penal Code of 1957 applies only to crimes punishable upon private complaint
as defined in Art. 217, and a prosscution for cold-Blooded murder dots not depend on a private comptaint.

1. Reconciliation with the relatives of the deccased may, in a munder prosecution, be taken as an
exlernating circnmstancs in fixing the sentence.

Maskaram 21, 1957 E.C. (September 30, 1964 G.C.); Justices: Mr. G. Debbas, Ato
Haile Aman, Grazmatch Tessemma MNegede: — This is an appeal against the judgment
and sentence of the High Court (Ist criminal division) in Cr. €. No. 220752, whereby
the appellant was found guilty of murder and, in view of extenuating circumnstances,
was sentenced to fifteen years® impriscnment oaly.

The maint ground of appeal is that the appellant has settled amicably and reconciled
with the relatives of the deceased, and that having consequently paid them blood money
and givern them a piece of land for recenciliation, he should now be released from jail.
That is the only argument of the appellant, On the other hand, he admits his cold-blooded
murder, thus supporting two e¢ye-witnesses who testified against him, and ke does not
attack the finding of the High Court to the effect that he was guilty of murder.

Ato Negpa for the Attorney General strongly objected to the refease of the appel-
lant, as the reconciliation that intervened between him and the relatives of the deceased
cannot be the basis for such release. He said that although the appellant could have had
a chance for release after payment of blood money under the old Penal Code, he cannot
under the new Penal Code of 1957, Article 221 of the Penal Code of 1957, cited by the
appellant, applies ouly iv cases of crimes punishable upon private complaint, as defined
in Article 217 of the Penal Code, while a prosecution for murder does not depend on &
private complaint. Under the circumstances, Ato Negga asked the Court to dismiss the
appeal and confirm the sentence of the High Court.

— 42 —
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The appellant, nevertheless, begged for reconsideration of his fifteen years® imprison-
ment, because he reconciled with the relatives of the deceased and gave them a picce
of [and.

The Court finds no way out but to agree with the opinion of Ato Negpa. Artieles 221
of the Pepal Code applies only in cases of erimes punishable wpon private complaint:
and this 15 a cold-bloaded murder for which the prosecution does not depend on a private
complaint as defined in Article 217 of the Penzl Code. Consequently, Article 221 is in-
applicable and rejected by the Court. It may well be that appellant could have had
a chance under the old Penal Code; but it 15 no longer in existence,

Upon reconsidering the period of imprisonment imposed oan the appellant by the
High Court, we wish to draw the attention of the appellant to the fact that he escaped
the death sentence; the High Court considered his reconciliation and his youth as
extenuating circumstances. We cannot see that the High Court was too firm with the
appellant. The penalty it imposed was rather light; but since the respondent asked for
its confirmation and did not appeal, we simply confirm it

The appeal is therefore rejected, and the fifteen years' imprisoenment of the High
Court are hereby confirmed,

The High Court and Prison Authoritias arc to be notified in Amharic,

Given and delivered in open Court this 21st day of Maskaram, 1957 E.C., in the
presence of appellant in person and Ato Negga for the respondent.

- 47 —
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SUPREME IMPERIAL COURT
Div. TA

ZEYEMNU ABDELLA v. WOBEAYEHU SEMAHEGNE

Civil Appeal No. 1792/56 E.C,

Cortractwel obligations - - Loan - - Interesi - - Unry - - Contraer of antichresis - - Realx ﬂ"ﬂ’ﬂfﬂﬁﬂf -
Aris. 2479, 3059-3083, 3080, 3117, 3121, and 3124 Civ. €

Crstomary law - = Antichresis.

The High Court gave judgrment in Favor of the lender under 2 loan agreement with a contract of anti-
chresis appended: il had been stipulated that the borrower would retain the house covered by the con-
tract of antichresic and pay rent of ESI00 in the place of nterest. Om appeal, the borrower argued that
to give ffect Lo this stipulation would allow an evasion of the usury rules, which are imperative, and that,
therefore, the stipulation should not be enforced.

Held: Fudgment roversed,

1. A contract of antichresis js & conttact, subsidiary w 2 loan, by which the lender takes certain
propecty of the borrowsr as sacurity and receives the use, rents, fruits, or profits from the property in the
place of intersst.

2. A contract between a lender and 2 bomowsr by which the borrower agress {0 pay mnt for his
own property shall not be deerned to be a contract of antichresis.

3. If a perzon enjoys the fruits of an immovable secured to him under a contract of antichresis, it
replaces the interest to be paid on the logned money and rmeans that the borrower should not pay interest:
tf the lender gets monsy by letting the immovable, however, and particularly by letting such immovable
ta the borrower, he cannot coblect under the guise of antichresis more interest than 5 permitted by law.

Ter 29, 1957 E.C. (February 6, 1965 G.C.}; Justices: Afenegus Kitaw Yitateku,
calambaras Tessema Wondemench, Ato Taddesse Tekle Giorgis: — Respondent and
appellant entered into a loan conitract by way of a written agreement signed on Maskaram
1, 1955 E.C. The lender and the borrower entered into a contract of antichresis in res-
pect of the loan. The respondent claimed the sum of ER6000, which she loaned to the
appellant, and also the amount of the rent for the house in accordance with the contract
of antichresiz between the lwo parties.

Article 3117 of the Civil Code, defining the term *“‘antichresis”, states: *“A contract
of antichresis is a contract whereby the debtor undertakes to deliver an immovable 1o
his ereditor as = security for the performance of his obligations.™

The lender, Woirero Wobeayehu, demands that, sinee the borrower has himself
taken in lease the house which he undentook to deliver under the contract of antichersis,
he pay her the rent for the house instead of the interest on the money loaned. Article 3
of the contract provides: 1, the debtor, have undertaken to pay the rent of the house,
being the sum of ES300, which T have delivered to the lender under the contract.”
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To this the appellant has answered that he, the borrower, must not pay in the gmse
of a contract of antichresis more money in cash than that allowed by law. He has argued
that the interest must be only that amount permitted by law.

The High Court held that it is impossibie to amend the terms of the contract and,
therefore, the borrower, Zeyenu Abdella, according to the contract, must pay 1o the lender
the rent instead of the interest.

From this decision the defendant appealed.
Article 3121 provides:

{1) The person having created the antichresis shall deliver the immovable and
its aeccessories to the greditor or such other person as has been specified in the
contract. .

(2) The antichresis shall have the same effects as a mortgage until such delivery
has taken place or after the immovable has been returmed to the person having
created the antichresis.

Article 3124 provides:

{1} The creditor under the contract of antichresis shall pay no rent to the persen
having created the antichresis.

(2) The use the creditor makes of the immovable and the fruits and profits he derives
therefrom shall replace the interest on ibe claum.

(3) Any provision whereby the creditor is entitled to interest in addition te such
use, fruits and profits skall be of no effect.

In our customary law, antichresis meant for the lender of money to take and use
the ¢rops from the land of the borrower in place of the interest on the loaned money,
of for the lender to take the house of the borrower and live in it, Article 3124 of the Civil
Code iz in accord with our customary law,

If a person takes in possession an immovable under 2 coptract of antichresis and
lives in it, exploits ii, or uses it, such person should not pay rent to the owner of the im-
movable. If a person enjoys the fruits of the immovable secured to him under a contract
of antichresis, it replages the interest to be paid on the loaned money and means that
the borrower should not pay interest; it does net mean that if the lender gets money by
letting the immovable, and particulatly by letting such immeovable to the borrower, he
can collect interest more than that permitted by faw under the geise of a contract of an-

The provision in Article 3124, Paragraph 1, which says “The creditor under the
contract of antichresis shall pay no rent to the person having created the antichresis’,
is clearly talking about the immeovable delivered to the lender and used by the lender
and is not talling about an immovable that he bimself does not use. Article 3121, Para-
graph 2, of the Civil Code says, “The antichresis shatl have the same effects as a mortgage
until such delivery has taken place or afler the immovable has been returned to the person
having ereated the antichresis™. This is referring us to Article 3059-3083 of the Civil Code.

Article 3080 of the (Civil Code states that the rent on mortgaged property iz at the
rate of interest provided by law. In general, it is prohibited to create a mortgage in order
to pay more than the legal intersst rate.
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The lender who takes delivery of the immovable of antichresis and uses it for himself
shall not pay rent to the owner. The profit he derives from the thing and its vse shall be
deemed interest on his claim. A contract made between 8 lender and a borrower by which
the borrower agrees to pay rent for his own property shail not be deemed to be a contract
of antichresis. Were this allowed, it would amount to making a contract in order to collest
interest in excess of the rate permitted by law and this would permit the lender to circum-
vent the mandatory provision of the law.

The terms of the contract clearly show that the contract entered into between the
appeilant and respondent is a contract of loan.

Article 2479 of the Civil Code provides that, by sgreement of the parties, the rate
of interest may be 12 per cent. But where the parties do not stipulate any rate, it shall
be 9 per cent, and where it is agreed in excess of 12 per cent, it shall be only & per cent.

The lender may not directly or indirectly contravene such a rule made for the pro-
tection of the public. If it were not o, the rule that states that no interest shall be collected
above the Icgal interest would be meaningless.

For all the above reasons we reverse the judgment of the High Court and decide
that the appellant borrower, Zeyenu Abdella, shall pay to the respondent lender, Woizero
Wobeayehu Semahegne, 9 per cent imterest and not the rent of his own house, which
is EF300 per month, as interest. This is the opinion of the majority. The minority would
affirm the judgment of the Righ Court.

Ato Tuddesse Tekle Giorgis, I, dissenting:— I dissent from the majority opinion in
this ease for the reasons detailed below.

A contract of lease of a house and a contract of antichresis were entered into by the
parties on Maskaram 1, 1955 E.C.  Art. 1731 of the Civil Code states that the provisions
of 4 contract lawfully formed shail be binding on the parties as though they were law,
Because the parties have freely entered into the contract of antichresis, no one should in
any way vary the provisions of the contract. Article 3124, sub-section one, states that
the creditor who is in possession of immovable property under a contract of anticheresis
shall pay no rent or payment for agricultursl products to the person who has transferred
the property under the contract of antichresis,

The majority opinion decided that if the ereditor under a contract of antichresis
lives in the house delivered to him under antichresis he shall not pay rent to the owner
of the house. But if the creditor leases the house, the rent shall be considered as interest.
It is my position that it should not make any difference whether the creditor under anti-
chresis himself lives in a house delivered to him or leases such a house to someone else.

Moreover, since the debtor under the antichresis in this case is a businessman who
knows his losses and profits best, it was with full knowledge that he entered into the con-
tract of antichresis and then rented the house which he delivered under the antichresis,
The decision, therefore, that the rent of the house under the antichresis contract shall
be deeded to be an interest payment on the loan for which the antichresis contract was
entered was not proper. I wouid affirm the decision of the High Court.
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HIGH COURT
Addis Ababa, Com, Div. No. 2

GRAZMATCH WOUBE WOLDE SELASSIE v.
DEJAZMATCH XEFELEW WOLDE TSADIX,

in his capacity as Governor of Tegulet and Bulga Awradja Gezat

Civil Case No. 754 E.C.

Constitution - - Indepaendence of the fudiciary - - Execurive or administrative interference - - fudicial
declaration of nulfity af acis of interference - - Art. 110 Rev. Conse,

Respondent in his capacity &5 Governor issued an order 1o the President of an Awradia Court direct-
ing him to turm over land to 2 party with whom petitioner was engaged in litigation as ¢ the question
of ownership, The laod was conveyed fo that party pumsuant to the eoder and petittoner filed the prosent
suit in the High Court against the Govemor to have his sbove order declared aull and woid.

Heild: Relief granted. Ocder of Gowvernor declared null and void.

1. Art. I10 Rev. Const. guarantees the independence of the Judiciary.

2. Amy action of the executive or administrative authorities which mterferes with the independence
of the Judiciary will be declared pull and void.

3. Tudges should disregard uneonstitutional interference with their constitutionz! prerogatives and
adjudicate disputes selely in accordance with the law.

Megabit 10, 1954 E.C. {March 19, 1962 G.C)); Judges: Dr, W. Buhagiar, Ato Josef
Tekle Mikazl, Ato Mekonnen Getahun: — Thiz is a petition by the petitioner in which
he prays for a declaration that the order No. 598417 dated Megabit 21, 1953 E.C. given
at Debra Berhan by the respondent in his above mentioned official capacity Is null and
void.

The facts, which are not denied by the respondent, are as follows:

By proper civil proceedings instituted by the present petitioner, the present petitioner
was given poszession of a plot of land ir 1938 E.C., and from that time until 1944 E.C.
he remained in possession and enjoyed the bepefits of that plot of land. In 1944 E.C.
a certain Ato ¥iltu Balcha re-entered in possession of that land, whereupon the present
petitioner caused criminal proceedings to be instituted against him, in the Awradia Court,
in File No. 51/5L. The Awradia Court gave judpmeni on Hamle 9, 1951 E.C. (Exh. P{2):
in the course of the trial it was proved that Ate Kiltu Balcha, the accused, had acquired
possession of the said plot of land by ordec of a certain judge, Grarmateh Asfaw, and
for this reason the Court held that the accused could notf be liable, In the judgment the
Court added a rider to the effect that, with regard to the right on the land, the parties
could take the necessary action for execution in accordance with the previous judgment,
that is, the judgment of 1938 E.C. (Exh. P/4).
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From this judgment of the Awradja Court, the present pefitioner lodged an appeal
ta the High Court in Addis Ababa, that is, Criminal Case No. 696/5]. By judgment deliver-
ed on Sene 17, 1952 E.C., the High Court dismissed the appeal holding that Ato Kiltu
Balche could mot be guilty of any crime because the use of the land had been given to
him by a judge; the Court also added that the case of the appellant, Grazmatch Woube
Wolde Selassie, was one of a civil nature; the judgment of the Awradja Court was
confirmed.

Relying on this judgment, the present petitioner lodged an application to the Awradja
Court of Tegulet and Bulga requesting that the judgment of 1938 E.C. be executed in
the sense that he get the possession of the land in question. This application was granted
and an order for execution was issued, as a result of which the present petitioner re-ac-
quired possession of the land.

On this change of possession of land, Ato Kiltu Balcha lodged a petition to the High
Court in the former appeal file No. 696/51, in which he alleged that one Ato Taddesse
Medifis, together with Ato Demissie Bedane, had transferred the land from his possession
to the present petitioner and that this was done with the intention of harming him, he
havirg had possession of this land for a long time. The High Court rejected the applica-
tion, reserving to the applicant, Ate Kiltu Balcha, his right to file a civil or criminal case
against the Deputy Governor, Ato Taddesse Medifu, before the appropriate court (Exh.
P/5).

It seems that Ato Kiltu Balcha did not avail himself of judicial proceedings, but
preferred to appeal to the administrative authorities, and as a result of his complaints,
the present respondent int his capacity of Governor issued the order No. 398417 on
Megabit 21, 1953 E.C. {Exh. P/?) addressed to the President of Tegulet and Bulga Awradja
Court ordering him to hand over the property in guestion to “the judgment creditor™
Ato Kiltu Balcha with all mesne profits from the hands of the “illegal possessor™” with
the understanding that any onc who claimed a right to the property should have the right
to file a civil case.

As a result of this Order, \ e land was transferred again to Ato Kiltu Balcha.

Now as statcd abave the re.pondent does not deny such facts; his defence is thal
after the criminal case, what the present petitioner should have done is to file a civil case
against Ato Kiltu Balcha for the recovery of the possession of the Iand.

Thiz Court cannot refrain from remarking that the whole matter regarding this plot
of land has been clouded in its various stapes by procedural irregularities, culminating
in the Order now being challenged. Whatever procedural irregularities there may have
been on the part of the courts, the Order of the respondent in this capacity as Governor
dated Megabit 21, 1953, E.C. is a clear interference with the independence of the Judiciary
and against Article 110 of the Constitution. Such an order is beyond the powers of a
Governor or any other administrative anthority and is null and void; indeed. the President
of the Awradja Court to whom it was addressed should have completsly disregarded
it and left it to the parties concerned, that is, the present petitioner and Ato Kiltu Balcha,
to challenge the validity of execution granted previously in favour of the present petitioner
in a proper court of law.

For the above reasons, the petition is successful and the Order issued by the res-
pondent under No. 598417 dated Megabit 21, 1953 E.C., is hereby declared null and
void,

The respondent shall pay court fees according to receipt and costs to the petitioner
of E3100.
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HIGH COURT
Addis Ababa, Com. Div. No. 2

5.ACAFET, SOCIETA' ANONIMA v.
THE MINISTRY OF STATE DOMAINS AND MINES

Civil Case No. 178/54 BE.C.

Constitution - - Property - - Expropriation --Rxgk;:uﬁkkmmpnbm'eafcxpmpdmm - Procedure
Jor expropriation - - Aris. 44, 88, 39, 90 Rev. Conar. - - Art. 1461 Cis. C.

In an action for imjuncHdon, the petic claimad chat termination notice sent by the
under their lease agteerent was insnficient in thet the notice required was not given and the termimation
was oot Tor “govemment use™ as required by the lease; similarly that expropriation procesdings under
Art, 1461 Civ, C, were not properly instituted, 40 that the respondent cannot now claim that 2 expro-
priation was intended.

Held: Permanent injunction granted.

1. The Civil Code provisions setting forth the procedure for expropristion constituts (he special
expropriation law yeferred to in Art. 44 Bov. Const

2. If the government wizshes to expropriate & person’s rights under a lease, it must follow the pro-
cedures set down in the Civil Code, which contatns the special expropriation law enacted pursuant to
Art. 44 Rev. Const.

3. A sigple letter from the Mindster of Pea to the Ministry of State Domains 1o the effect that pre-
mises shotld be sarmarked for a certain purpose, with no mention of an existing Jease, doss not amoant
to a ministerial order {0 Breach the lease as is required by Art. 44 Bev. Const. and by the Civil Code.

Megabit 13, 1954 E.C. (March 22, 1962 G.C.); Judges: Dr. W. Buhagiar, Ato Josef
Tekle Mikael, Ato Mekonnen Getahun: — In his statement of claim, the plaintifif com-
pany stated that there was an agreemsnt of lease entered into between that company
and the defendant Ministry for premises to be used as a workshop at Mexico Square
for a period of ong year ending on Maskaram 30, 1955. This sgreement is evidenced by
Contract of Lease No, 2167 (Exh. P/1). The plaintiff also stated that by letter dated Ter
22, 1954, No. 4731/3181454, {Exh, P/2), the defendant Ministry requested the plaintiff
company to vacale the said premises by Ter 30, 1954, It is submitted by the plaintiff com-
pany that such request to vacate the premises js contrary to the lease agresment, which,
in clanse 3, stipulates that in case the premises are required for Govermmen: uze, the
plaintiff company is to be notified at least two months in advance for the purpose of ter-
minating the lease and banding over the premises. The plaintiff company further states
that apart from the fact that the provisions of clause 3 of the agreement have not been
followed as regards the notice to be given, the purpose for which the premises are required
are not “for Government use™; in fact, the ietter of Ter 22, 1954 clearly states that the
premises have been assigned to the Chamber of Commerce, acmrdmg to the submjssmn
of the plaintiff company the Chamber of Commerce is not a Governmant
Having premised the above, the plaintiff company prayed that the defendant M;mstqr
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be enjoined from proceeding with the request of taking aver the premises on Ter 30, 1954,
and alsa prayed for a declaration that the notice {Exh. P2} is contrary to the terms of
the apreement and therefore pull and woid.

By interlocutory order dated Ter 29, 1954, this Court prohibited the defendant Minis-
try from proceeding with the eviction until further Order of Court.

By the defence, dated Yekatit 26, 1954, the defendant Ministry did not deny the
facts as alleged in the statement of claim or any of the documents produced by the plaintifi
company, but, the defence stated, the order for the taking over of the said premises for
use as a Chamber of Coramerce was given by His Excellency the Minister of Pen. and
in support of this there was submitted a letter from that Ministry to the Vice Minister
of the Imperial State Domains dated MNovember 3, 1961, Ref, Mo, [310/8/868/17, {Exh.
I/1). Furthermore, it was submitted in the defence that it [s possible to take owver the
said premises uader the provisions of Article 1461 of the Civil Code. Now as regards
the letter from the Ministry of Pen, this amounts to a direction that the premises in ques-
tion be earmarked for the Chamber of Commerce; it is not an ovder for the immediate
possession of the premises; furthermore, nothing is stated therein regarding the present
existing lease in favour of the plaintiff company; such letter therefore cannot amourdt
to an order to the defendant Ministry to breach the agreement existing in favour of the
plaintiff company.

As regards the submission of the defendant Ministry that the lease could be taken
over under the provisions of Article 1461 of the Civil Code, it is true that under the Civil
Coda the competent authority may take action to expropriate land and that under Article
1461 expropriation proceedings may be used for terminating a contract of lease prior
to the agreed term, but the Civil Code lays down a definite procedure for expropriation.
This procedure, as laid down in the Civil Code, s the special expropriation Jaw enacted
in accordance with Articies 88, 89, or %0 of the Revised Constituticon, pursuant to Article
44 of that Constitution. In the pressnt case, no exproptiation proceedings have been
taken in accordance with Article 44 of the Constitution or the articles of the Civil Code;
it cannot, therefore, be said that there has been any expropriation, since if there had been,
such expropriation would have been against the Constitntion.

For the above reasons, the Court holds that article 3 of the lease agreement {Exh.
P{1) has not been followad by the defendant Ministry in that, even if the premises in ques-
tion were required for Government use, 2 notice of two months is required under article
3 for the termination of the lease and the evacuation of the premises, and therefore the
notice given by the defendant Mimstry by Jetter dated Ter 22, 1954 (Exh. Pf2) 13 illegal
and of no effect.

The defendant Ministry shall pay the plainiiff company court fees according to re-
ceipt and costs of ESIDC.

— H1 —
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HIGH COURT
Addis Ababa, Com, Div. No, 2

HV A ETHIOFIA v. THE INLAND REVENUE DEPARTMENT

Civil Case No. 20/54 E.C.

Taxation - - Income tax - - Deductions - - Travel expenses - - Written agreemens - - Revenue expendi-
fures - - Capital expenditvres - - Repairs - - Arr. 59 Income Tax Decree of 1956 [ Deeree No. 1956} - - Atz
T fe), T8}, T (). and 8 fe) Lew. Notr. No. 215/58.

On appez! from 2 decision of the Tax Appeal Committes denying deductions from income for pur-
poses of taxation {1) for traveling expenses of foreign experts traveling (o and from Ethiopia in connection
with the appellants® concern, on the ground that the appellants’ concern had no written agreemont with
the experts in respect of such expenses, and (2) for expenses for repairs of machinery, ete., on the ground
ﬂth%lmpam were usable for a long term and therefors constituted capital expeaditere, which s oot

ctibie.

Held: Decision og the first point peversad and the marter referred back to the Committes 1o examioe
appellants” docunienis to see whether, as a matter of fact, the expenses were incurred for the alleged pur-
pose: declsion on the second point reversed and the expenditures ruled deductible.

1. No wrilten agreement between 2 concern 2nd expert perscone! is reguoired to establish that ex-
penses were incurred by the concern for such personne] under Ares. 7 (b} and 7 {f) of Leg. Not. No. 215/58.

2. Capital expenditure, within the meaning of Art. 8 (e} of Leg. Wot. Mo, 215/58, is an expenditire
that 35 made once and for all and that brings into existence an asset or advantage for the enduring beneft
of the trade or business, while a revenue expenditure is one which will recur year by yzar.

3, Where expenses incurred in the wade or busincss do not bring any new capital, but arc oply in-
tended to maintain existing capital, such as repairs of machinery, whether or not usable for several years,
such expenses constitute revenue expenditure and not capitzl ependitume.

(Ed. Note: The Income Tax Decree, 1956, Dec. No, 19756, and the Income Tax Regulations, 1258, Leg.
Mot, Mo, 215/58, have been repealed and replaced, respectively, by Lhe Income Tax Proclamation, 1961,
Proc. Mo, 173061, and the Incomé Tax Begulatons, 1962, Leg. Mok No. 258/62. The law temains subs-
@ntially the seme, however, Arts. 7 (a), 7 (b) and & (g} of Leg. Net. Mo, 215 are the same as Arte 16 {a).
16 (b) and 17 (&) () of Leg. Mok MNo. 258, Art. 7 {f] of Leg, Not. MNo. 215 does not appear in Leg. Not,
Mo. 258, but is substantially the same as Art. 16 of Proc. Mo, 173, With regard to expenses for professional
petsonnel, Leg. Mot. o, 258 added s new provision in Art. 15 {€).)

Megabit 20, 1954 E.C. {Macch 29, 1962 G.C.); Judges: Dr. W. Buhagisr, Ato Josef
Tekle Mikasl, Ato Mekonnen Getahun: — This is an appeal under Article 59 of the
fncome Tax Decree of 1956 {Decree No. 19 of 1%56) from two points in a decision of the
Tax Appeal Committee given on September 4, 1961. These two points concern an item
of E$97,538, which the appellants allege was mncurred as traveling expenses of foreign
eXpeTts traveling to and from Ethiopia in connection with the appellants’ concern, and
an item of EF122,769.50, which the appellants allege was incwrred by them as expenses
of a current nature such as milling vells, repairing machinery, et¢. The ground of the
appeal is that the Tax Appeal Committee erred in law in assessing the appellant to pay
tax on items which are deductibie under Article 7 (b) and 7 {f) of Legal Notice No. 213
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of 1958 and also erred in law in the interpretation and application of articie 8 {e) of the
said Legal Motice in that it included ordinary general expenses as “capital expenditure™
aad thus included amounts which should have been deducted for purposes of taxation.

Now with regard to the item of E397,538, the Tax Appeal Commiitee considered
that these expenses could not be deducted on the ground that, as the auditor peinted out,
there were no written agreements concerning these expenses, that is, expenses for air
passages for experts in the service of the appellant company who traveled to and from
Ethiopia in connection with the work of the company. In the dacision of the Tax Appeal
Committes it is stated that that Committee asked the appellants whether there was any agree-
ment about such expenses and the appeliants replied that there were only verbal agree-
ments; the Committes went on t¢ state that taking into consideration the fact that for
such an enterprise as the Wonji Sugar Factory to have only verbal agreemerits was un-
reagonable, the expenses should be subject to taxation, In the opinion of this Court, this
15 a poor and untenable argument. As a matter of fact, there is nothing in law which re-
quires agreements of this nature to be in writing. Furthermore, it is well known that an
enterprise of the scale of the Wonji Sugar Factory has its rules and regulations governing
the terms of service of their employees, and in fact, appellants showed the Court such
regulations of the appellant company. There has alse been shown to the Court variouns
applications t¢ the Minstry of Interior regarding entry wisas for the employees of the
company in respecl of whom such traveling expenses were incurred. It seems that the
appellants have sufficient documentary evidence to show that these expenses were in fact
incurred for their expert employees, who in turn are necessary for the production of the
income. This Court is, however, concerned only with a point of law and as a matter of
law this Court holds that no written agreement is required to establish that the expenses
were. incurred for the purpose alleged. On this point, therefore, the ruling of the Tax
Appeal Committee is quashed as being legally untenable, and the matter iz referred back
te the Tax Appeal Committee 1o examine any documents the appellants have to satsfy
the Committee that the expenses were incurred for expert personnel.

With regard to the seconc point, that is, the item of E3122,769.50, there can be no
question that under Article 8 (v of Legal Notice No, 215, capital expenditure is not de-
ductible for purposes of assessii g tax. The argument in this case is whether appellants’
above-mentioned expenditures were capital expenditures or other expenditures under
Article 7 (a) or Article 7 {{) of the said Legal Notice. The Tax Appeal Committee held
that they were capital expenditure (except for an amount of E$3,120); the Tux Appeal
Committee based itsell on the opinion given by the auditor who suggested that the said
expenses should be written off in & number of years in terms of depreciation because
these were expenses made on goods and on repairs of a large seale, usable for & long term:
the auditor also mentioned that during his examination he was told by the engineers of
the factory that the said goods could be used for a2 number of years, It is quite clear from the
decision of the Tax Appeal Committee that that Committee did not consider such expenses
as being expenses incurred in improvement and alterations as laid down in Article 8 (e)
of Legal Notice No. 215, Their decision was based solely on the suggestion of the auditor
that the repairs were usable for 4 long term. There is no gquestion, therefore, that these
expenses were expenses for repairs, The distinction between capital expenditure and
revenue expenditure is of great importance, Yarious tests may be suggested for this dis-
tinction, but substantially the distinetion lies in this, that capital expenditure is an ex-
penditure that is made once and for all and that brings into existence an asset or an ad-
vaatage for the enduring benefit of the trade or business, while revenue expenditure is
one which will recur year by year. Now thers can be no question that any repairs which
are carried out on machingery in 3 trade or business are an advantage to the trade but
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they are not such as bring into exisience an asset or an advantage; the asset was there
already, and the repairs have the effect of enabling such asset to continue to bring income
to the bosiness, with mere efficient working, In other werds, where expenses incurred
in the trade or business do not bring any now capital (such as the complete renewal of
a building) but are only intended to maintain existing capital, they are revenue expenditure,
not capital expenditure, For thess reasons, the Court holds that the Tax Appeal Committee
was wrong in law in deciding that the expenses of E§122,769.5) were capital expenditure,
reverses their decision on this point, and decides that such expenses are deductible under
Article 7 (a) and (f).

The respondent shall pay half the court fees, according to receipt, and eosts of ES50
to the appellant. -
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HIGH COURT
Addis Ababa, Com. Div.

TENAGNE WORKE ABDI v. YEJOTE WORKE LEGESSE

Civil Case No, 202/56 ELC,

Successions - - Representation - - Family properiy - - Paterng paternis materno malernis -  Usmfragtaary
elzht - - Apie. 550, 551, 342, 843, 849, and 842-8556 Civ. .

Ktatutary interpreiatian.

In response to = petition by the mother of the deseased for a declaration of her successional rights,
the half-brother of the deceased objected that the property in question was family property from the paternal
line and, therefore, should devolve upon him as the representative of his father rather than opon the
deceased’s mother.

Held: Ohjection sustained.

1. Where the decessed is not survived by a descendant, his father and mother shall be called to his
succession and each shall receive half of the inheritance.

1 A predeceased father shall be represented by his descepdants.

3. The rule parerna paternis materna maternis, which fs contained in Art. 849 Civ. C., provides an
exceplion to the peneral snccessional rules in the casc of immovable property that has devolved without
interrijption to the second degree (generation), and fater degrees, from the person who first acquired it.

4. Property that is subject to the rule paterna paterniy maternn maternis shall not be transferred
from the paternal line of the family {0 the matermal, or vice versa.

5. In the absence of an heir in either the paternal line or the materpal line, the rationaie for the rule
may disappear, together with its l=gal rifect.

6. The peson who would be entitled b the properiy iF§t were not “Family property™ is still entitled
to 2 osufructuary iotersst o it

7. Itis a priecipls of stanstory interpretation thar every word of the law is to be construed in such
a way as 1o have 7 meaning.

Hedar 15, 1957 E.C. {December 24, 1564 G.C.); Judges: Ato Belatchew Asrat, Ato
Mekonnen Getahun, Blatta Yishack Tefferi: — Woz Tenagne Worke Abdi petitioned
the Court to declare her right to the estate of her son, Kaleab Legesse, who died intestate
without a descendant.

In reply to notice given in 2 newspaper, the deceased’s half-brother, Ato Yejote
Worke Lepesse, appeared and filed an objection that the inheritance should devolve
on him and not on the petitioner. The ground for his ohbjection iz that the immovables
constituting the succession are family property derived from the paternal line of the de-
ceased’s family, and cannot, therefore, be assigned to the maternal line,

H is conceded that the deceased was the son of the petitioner and Ato Lepesse Worke
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Ingida. The petitioner stated in bher petition of Miazia 1, 1956 E.C. that the property
of the deceased is derived from the deceased’s paternal grandfather,

Questions of intestate specession are governed by Avticles 342-856 of the Civil Cade.

Where the deceased Is not survived by a descendant, his father ard mother shall be
called to his succession. The father and mother shall each receive a half of the inheritance.
The predeceased father shall be represented by his descendants, The respendent is the
son of Ato Legesse Worke and can, therefore, represent his father. Hence Woz. Tenagne
Worke Abdi and Ato Yejote Worke Legesse are the persons entitled to the deceased’s
5DCCESRIOn.

The ohjection that the deceased’s property deriving from the paternal line should
not be assigned to the petitioner raises a problem. Article 849 lays down the rule “patarna
paternis materna maternis.”” It is evident that the rationale for the ruie is to prevent the
transfer of immovable property outside natural relations, In the ahsence of an heir in
either the paternal line or the matemmal line, the rationale for the rule may disappear,
together with its legal effect.

Before the rule -*paterna paternis materna maternis™’ can be puot into effect, one
has to determine what is “family property or family land.” The law does not define these
terms unequivocally,

Article 84% (3} states: *“The rules laid down in sub-articles (1) and {2} shall apply
up to the second degree so that immovable property deriving by donation or succession
from the grandpaternal line be not assigned to an heir of the grandmaternal and vice
versa.”’

The phrase “shall apply up to the second degree™ does not seem to be reiated to the
preceding articles and, therefore, the concept is not clear.

Degree of relationship is governed by Articles 550 and 551. “The second degree”
mentioned in Article 349 (3) refers to Articles 550 and 551; it dees not refer to “first
relationship®’ and “second relationship®’ as they are used in Asticles 842 and 843, "“First
relationship® in Article 342 includes children, prandchildren and any other descendants,
while *the first degree™ (generation) includes only parents and children. “The second
degree’ (generation) includes grandparents, parents, and children.

Is “the second degree’” mentioned in Articie 849 (3) to be counted from the deceased
or from ascendants toward the deceased ? If there is immovable property deriving from
a great-great-grandfather and if we count the “degree”™ up from the deceased, the property
becomnes “family property” when it is traced back to the grandfather, but ceases to be
“family property™ upon passing to the deceased’s father and to the deceased himself,
If the degree is counted toward the deceased, it means that the property shall be considered
“family property’” at the second generation from the first owner of the property. Asstated
above, this is not in accordance with the spirit of the law, The familial nature of an im-
movable never weakens; it strengthens the longer it is handed down through the penera-
tions. To interpret “the second degree™ (generation) in a sense that weakens the familial
nature of property upon the passing of an additional generation would be to deviate from
the spirit of the law.

The phrase “shall apply up to the second degree’” must be given effect. Every word
of the law is constrned to have 4 meaning. If it appears to be meaningless at first, it must
be construed in such a way that it has a meaning. This is one of the principles of statutory
interpretation,
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In our opinion, “the second degree™ (generation) referred to can have meaning
within the spirit of the section where it heips to determine what is “family property.”
Aceording to this construction, an immevable is “family property’” when it passes from
the first owner to the first degree {generation) and then from there on to the second degree
(generation). It cannot be considered *family property’ upon acquisition by the first
owner, nor upen devolution on the first degree (generation). As soon as the second degrec
{generation} receives the property by succession or donation, it becomes “family property.””
From then om, Article 349 (1) and (2) can apply. The rule “paterna paternis matérna
maternis’* therefore applies to immovable property that has devolved without interrup-
tion to the second depree (peneration), and later degrees, from the persen who first
acquired it

The immovable property of Kaleab Legesse derives from his grandfather through
his father and, in light of our discussion, is *family property.’* As such it cannot be assigned
to the deceased’s mother, the petitioner. The petitioner would have been entitled to
half the propecty if it were net “family property’” derived from the paternal line. She
is still entitled to the rights reseeved under Article 350 (1).

Effective upon the death of the deceased, the ownership over the immovable property
of the deceased must devolve upon Ato Yejote Worke Lepesse, while the petitioner keeps
her usvfructeary right to one half of such property,

The parties shall defray their own costs.
The execution officer shall be instructed to execute the decision accordingly.
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HIGH COURT
Addis Ababa, Com. Div.

TEFFERA GHIZAW v. MENNA BEKELECH

Civil Case No. 339/54 E.C.

Adeption - - Customary lew - ~ Formalities requived - - Yemar Ui

O the yemand Tor retrial from the Supreme Imperial Court of an appeal taken to contest the High
Court's declaration that petitioner is to succced to his sister™s intestate estate over one ¢laiming t¢ be both
the godehild (yermar 1j) and a secretly adopted child of the deceased.

Held: For petitioner.

1. Althoogh the relationship of “yemar 1ij™ creates intimacy, it docs not create the legal rights of
an adopted chil@, such az the right to suocession.

2. To crezte adoptive filistion under customary law, a formality is required to cleardy show the desire
and consent of both partics to bong about such a bond of filiation.

3. A legally binding adoption cannot be said to exist when it is concluded secretly, becausc the secrecy
itself throws doubt upon the desire and intention to adopl and notice iz not given to intérestsd persons.

Ter 21, 1957 E.C. {January 29, 1965 G.C.); Judges: Ato Belaichew Asrat, Ato
Mekonnen Getahun, Blatta Yishack Tefferi: — This file was opened by the petitioner’s
request that this Court declare his right of succession to the inheritance of his sister, Woz.
Bekelech Ghizaw, who died intestate without leaving behind a descendant. After hearing
several objcctions to the petition, this Court decided on Yekatit 25, 1955 E.C. that the
petitioner alone is entitled to the succession.

Out of the persons whose objections were rejected, Woz. Menna appealed, and in
its decision of Ter 15, 1956 E.C. the Supreme Impenal Court, in its appeal file No. 984/53.
remanded the case for retrial with a directive that the High Court should find out whether
the appellant was “Yemar lij”* to the decsased according to custom.

Pursuant to the directive from the Supreme Court, we have heard witnesses called
by Woz. Menna to show that she is “ Yemar 1ij”’. The petitioner’s witnesses were also heard.

The Court has rejected as irelevant the respondent’s requast to submit evidence
to show that she was reared and given in marriage by the deceased.

We have studied whether Woz, Menna is an adopted child according to custom or
merely a “Yemar lii” of the deceased. Woz. Menna's first witness was Woz. Sirgute Wolde
Johannes. She testified that the deceased was Woz. Menna's godmother, that guesis were
invited to a baptismal banguet arranged by the deceased, that the deceased wanted to

* Translator’s note: Literally means “honey child®, It 5 wsed iterchangeably with “yetut L' which
literally means “breast child.”” *Yemar abat™ and “yetur abat™ respectively mean “honcy father”
and “breast Father.™
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adopt the child secretly, and that the deceased pave Woz, Menna a gift of dresses and declar-
ed that she would bring her up with milk and honey like her own child. We reasonably
believe that this witness, who is the respondent’s mother would be in 2 position to know
the matter best. Her testimony to the effect that the deceased wantzd to adopt the res-
pondent secretly is decisive in the issue under consideration.

Woz. Sirgule™s testimony regarding the secret adoption was in conflict with that
of the 3rd, 4th, and 5th witnesses, who stated that the adoption was made in public. This
Court gives weight to the testimony of the first witness, who was more directly involved
in the event — whether it was adoption or otherwise.

‘The respondent’s witnesses stated that Woz. Menna was adopted by Woz. Bekelech
atid ber husband., This means that Woz. Bekelech and her husband secretly made the
respondent their adopted child.

The custom in this country requircs a special formality to give an cutsider a status
of a child with all filial rights and obligations, including a right of succession. When the
formal procedure is followed, there is no distinetion for any purpose between a natural
child and an adopted child.

Adoption is widely krown and practised among the Galla’s who call it ““gudifecha’.
Among the Ambaras there is a practics known as “Yemar §il" or “yetut lij"", which may
have a different legal effect than “gudilecha.” A “gudifecha’ child is considered for all
social and legal purposes to be a child of the adopter, whereas for “Yemar lij”" to be legally
considered as a natural child, an explicit and unequivocal formal procedurs must be
followed.

To create adoptive filiation, custom requires a formality that can clearly show the
desire and consent of both parties to bring about such a bond of filiation. There is no
rule whereby the details of such necessary formalities are specifically set forth. The exis-
tence of edoptive filiation can be decided only from the eircumstances of an individual
case. There is, however, one basic general principle that holds true. This principle requires
that, even if the detail of its application varies, there must always be a special formality
for the creation of an adoptive filiation. This formality distinguishes an adopted child,
who has the bond of filiation with the adopting family and who for all legal purposes is
deemed a natural child of the adopter, from another who may be nominally and casually
referred to as one’s own *child™ without any bond of filiation.

For 2 bond of filiation to exist through adoption, if is essential that a special formality
be undergone publicly without reservation. Since the child leaves his family of origin
to join the family of adoption, both families must know about the adoption. A bond
of filiation has legal effects and, therefore, should not be kept secret, especially when
created by a contract of adeption. If the adopter wants to create adoptive filiation secretly,
it becomes doubtful whether he has a full desire and intention to adopt the child at all.
If the adoption is made openly, that gives interested persons an opportunity to know
of the sitwation and raise any legitimate objections, If, for instance, a person other than
a natural parent of the child wants to give his consent with a view Lo bind a minor child
in adoptive filiation with 2 third person, the natural parents do not have an opportunity
to object to the arrangement where the contract is seeretly concluded, In sueh a case,
no legally hinding adoption can be said to exist.

As stated above, an adopted child leaves his original family. Both lamilies must,
therefore, be aware of the sitpation,
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Even if there are no detailed and specific formalities fer adoption, the general prin-
ciple that some formality must be openly performed seems to be a recognized andd accept-
ed principle. The person adopted must be known as an adopted child, not onty to the
adopter, but zlso to other people. Otherwise the formality of adoption misses its legal
as well as social purpose.

Whether the formality for adoption has been duly and openly followed in order
to create adoptive filiation can be known only from the particular acts performed. The
lormalities used may vary from one locality to another. Nevertheless, all have as a com-
mon factor the requirement that the adopter must perform 2 special formal act te un-
squivocally show his intention and consent to make a person his adopted child. The child
or, where he is a minor, his parents acting on his behalf must also perform 2 formal act
to clearly show their consent and desice to be bound. In the ubsence of such formalities,
it is not possible to know whether or not there was an intention to create a legal bond
of adoptive filiation.

1n one locality, for adoptive filiation to exist the adopter must prepare a banguet
and invite guests to declare his intention to adopt a child. In another lecality, the formality
is fulfilled where the adopter takes an oath before a priest vowing that he will take and
for all purposes treat the child as his own. It is possible that other customs may have
still other types of fermalities for creating adoptive filiation.

There is ancther situation where people bring up their godchildren referring to them
as “sons” or “daughters.” This does not, however. give to godchildren the status of
natural or adoptive children. Tt does not give the right of succession. The godfather may
make a legacy in favour of his godchild, but where the godfather dies without leaving
a legacy, the godchild cannot claim any right to succeed. If that were not the case, many
people would have refrained from having godchildren.

“Yemar lij** is intended to create a close tie between an cutzider and a family where
the cutsider who iz made “yemar 13" is looked upon with favour by the family who is
taking him in. The relationship -reates intimacy and close connection whereby each party
shares in the sorrow and happin ss of the other. It does not, however, ereate a legal right
to be a member of the family. Y emar 1ij™" may get a legacy, but the testztor is not under
any obligation to make a legacy in favour of his “yemar li."" Where “yemar abat™ dies
intestate, “yemar lij”" cannot elaim any right of succession. If that were not the case,
many would have refrained from having “yemar 1ij". People would also have avoided
bringing up children of their friends. '

A godfather or “vemar abat™ {or “yetut abat™) can adopt his godchild or “yemar
lif"* (or ‘*yetut 1ij™) by performing the necessary legal formality. We will now try to relate
these gemeral observations to the case af hand.

It is established that Woz. Menna is the godchild of Woz. Hekelech, that she was
brought up by Woz, Bekelech, and that Woz. Bekelech is Woz. Menna™s aunt. We have
not, however, found the requirement of a formality of adoption fulfilled. Even if it could
be held that the formality was performed, the fact that it was performed secretly would
be sufficient to make the performance invalid. Woz. Bekelech did not under oath, in
accordance with customary law, unequivocally declare that she would for all purposes
take Woz. Menna as fer child. A priest pave a benediction after the end of the feast pre-
pared for the baptismal occasion, but this is a customary practice that takes place at
any meal and cannot, therefore, be taken as a special formality. The fact that Woz.
Bekelech brought up her godchiid cannot by itself give the godehild filial status,
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We are of the opinion that Woz, Menna's witnesses were misled by the fact that Woz,
Menna was brought up by Woz. Bekelech, who was at the same time her godmother,

When it is alleged that Woz. Bekelech and her husband adopted Woz. Meana, we

fail to understand why Woz. Menna did net assume the family name of Woz, Hekelech’s
husband.

Even without considering the iestimony of petitioner’s witnesses, we found that
the evidence of the respoandent, apart from showing that the respendent was Woz
Bekelech's godchild, does not show that the respondent was, azccording to cusiomaty
practices, Woz. Bekelech's adopted child. We, therefore, declare the petitioner legal

heir of Woz. Bekelech, and a5 such, all propesty that the deceased inherted from Azage
Ghizaw Endajemaw zhall devolve on the petitioner. '

The respondent shall pay the petitioner 3200 in court costs plus reimbursement of
expenses incurred for petitioner’s witnesses.
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ARTICLES

AN INTRODUCTION TO
LABOUR DEVELOPMENTS IN ETHICPIA

by Georg Graf von Baudissin
Labour Advisor, Ethiopian Gevernment

I. The Back wound to Labour Policy

Ethiopia is particelarly favoured Yy its geographical position, climate, and agrarvian
and mineral wealth, It has, on the Red Sea, two medium-sized ports suitable for modern
import and export (Massawa and Assab) and further access to the sea through Djibouti,
Road and rail provide sufficient communication between the ¢oas. and the terior. The
modern aviation services of Ethiopian Ailr Lines link the capital and other cities with
Kenya in the south, Aden to the east. Lagos in West Africa, and to the north, Western
Europe. The good rainfall and moderate highland situation at an average distance of
approximately 1,000 km. from the equator means that agriculture, stock-raising and
forestry are possible throughout this Empire of over 2 million square kilomaters. with
the exception of a few low-lying valleys, Accordingly, about 90 per cent of the estimated
20 milkion population have remained on the land and in the rural ocenpations, This does
not amount to overpepulation.

As Ethiopia modernises its traditional agriceftural methods, 1t may wel] become
an African granary; but at present its exports are modest. However, agricultere is only
cne part of the potential wealth. Great treasures lie below the surface. exploited on a
small scale. but mostly either just discovered or not even explored.

Aware of their country’s great economic resources, and of nature’s generosity, the
inhahitants have at no time been under any particular pressure to improve their methods
of work and so raise the general level of productivity more than seemed necessary in order
to satisfy their needs — which were small. The relative immunity from disturbance by
external influences, quarrels or conguests, may alse have contributed to this selfsuffi-
ciency and satisfaction with inherited conditions which have long prevaiied. So for many
vears Ethiopia lacked the natural motives for 2 rapid development similar to that which
has carried many countries in the northern hemisphere to industrialisation and world
trade: and even today the country is only entering the epoch of economics 2nd technology

Until recently, therefore, labour, in the modern sense, and everything connected
with it was an idea which had stil! to find its way inte the national consciousness. The
Revised Constitution of Ethiopia of 1955, the one now operative, does not even mention
“labour’”, to which Constitutions in other countries devote whole chapters. It speaks
only once of “occupation’’. Also in public affairs, there is no ministry or other statutory
body dealing specially with labour questions, although in the last few years a start has
inevitably been made in such fislds as placement and the settlement of labour disputes.
The increasing importance of manpower for development of the country's economy and
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resources was only recognised reluctantly and by degrees; but finally the inevitable con-
clusions were drawn.

[t may be of interest to spend a few moments on the exception long provided by
the provincs of Eritrea, Apart from its position along the Red Sea, that section of the
country is far less generously endowed with worldly goods than Ethiopia proper. But
Eritrea was a colonial area for many years; after the Second World War it was given
a special status, similar to thatl of a unit in a Federation, wilth legislative powers in several
fields including labour law., Wot until the end of 1962 was it fully integrated into
the Empire of Ethiopia.! Consequently, theee are still labour regulations effective in
Eritrea going back to 1922, though they have been revised and consolidated in the Eritrean
Employment Act of 1938, That measure, until further netice, provides the statuiory basis
for a regional labour administration, sorme minimum conditions of work and even d slight
degree of labour protection.? On the whaole, however, these provisions have not been
strikingly suecessful; the labour administration is a relatively modest set-up which may
be adjusted to the general standards achicved in the rest of the Empire at the moment.
The efiorts made by the Ethiopian Government to learn from such experience in building
up jts own labour lepislation and administration in order to avoid the mistakes which
stem from using foreipn patterns, will be described in due course.

The industrialisation which gradually occurred during the post-war years affected
almost exclusively a few of the more important cities, such as Addis Ababa and Dire
Dawa. Besides a number of large establishiments operated by public avthorities, indusirial
vndertakings and commercizl firms sprang up in the citizs and in some tueral districls,
creating an ever-increasing demand for all kinds of manpower. Cotton mills, tobaeco
and sugar plantations, breweries, cement works and other installations were established
and now include a nomber of undertakings employing thousands of workers, women
as well as men. Many new industrial establishments are being built or have been planned.
Furthermore, commerce is expanding, the number of retail establishments has risen con-
siderably, and communications and travel have intensified with all the ancillary services
ang employments involved. Although no statistical data are available, the total number
of persons employed oultside the traditional rural occupetions must be over 200,000 and
is noticeably inereasing.

This industrial growth brought the Governmenl up against the problems which,
to some extent, every nation must face as soon as indostrialisation begins, Tt was Ethio-
pia’s secular introversion which so long deferred the encounter with the age of technology
and made the problems more complex when the cvent occurred. An addibonal handicap
was the fact that the indusirialisation confined itself mainly to a {ew centres instead of
spreadicg throughout the country.

The primary problems before the Ethiopian Government were:

(1Y How to reduce the unemployment which had arisen in the big cities, or at least
to prevent its further increase;

(2} How to establish labour-management relations which would be appropriate
to both present and future undertakings — industrial or other—aond ensure
stability without hampering economic development, and at the same time mest
the growing needs of the wage-earning class;

1. By Opder Wo. 27 of 15 Novetiber 1952,
2. The Erfirean Gazerre, Supp. Mo, 5, 23 May 1938
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(3) How to produce an cfficient indigenous work force which would be as inde-
pendent as possible of foreign advisers and assistance.

All three questions arcse, by themselves so to speak, out of the unusually sudden
transition from a primitive secluded economy to the modern economic forms of the
technological age. These, once thought cut and brought nearcr to solution, led o many
other problems, mostly long-term, which ought to have been taken into accoumt from
the beginning. This second category includes problems of workers® heakth and safety.
eeneral education, vocational training, and social security.

The Ethiopian Constitution of 1955 provided a reasonably satisfactory framework
for the transmission of such ideas. All Ethiopians have equal civil rights and equal pro-
tection under the law. Freedom of movement and assembly also arc ensured to everyone.
The citizen’s right to choose his occupation freely and to join associations can only be
restricted by legislation. There is a general right of petition to the Emperor.

Other sources of policy are as follows:
{1} The Slavery Abolition Proclamation ™o, 22, 1942:

{2y The Factories Proclamation of 1944, an enabling measure under which the
Minister of Commerce and Industry can issue regulations with respect to labour
protection in factories. ™o use has yet been made, however, of that power @
1ssue  subsidiary legislation:

{3) The Civil Code Proclamation of 1960. As in some European countries. in addi-
tlon to the general rules regarding employment, this ineludes a2 number of
mindmum labour standards. Particulacly, Chapter XVI of the Civil Coede law.
down provisions on the conclusion of individual contracts of empleyment and
collective agreemnents, the general comtents and character of the employment
relationship, the gro'inds for and effects of termination, holidays. abserce und
sickness pay. Other ¢'auses deal with the employers’ obligutions in connectien
with employment acc dents or occupational diseases. Anciher chapter (IR
contains provisions ot associations which were to take on some importance
when employers” organisations and trade unions came to be established:

{4) A few other relevant provisions were to be found in varigus special laws:

{5} Cuostomary law is also of some imporiznce.

11, The Approach to Modern Lzhour Legislation

In the above circumstances, anyone who coatemplated building up a realistic and
integrated body of labour legizslation and creating, as far as possible, unified machinery
for its application and supervision, had to work out 2 conecrete programme and specific
principles for the purpose.

The first step could only consist of basic research, since practically no relevant docu-
mentation or statistical material was on hand. Apart from a thorough inventery of the
existing statutory provisions, 2 comparson was made with the systems of labour legisia-
tion adopted in various other developing nations and some of the indwstrial countries.
The Copventions and Recommendations of the International Lazbour Ogpanisation (1.
L.0.) were also examined. But al] this was not enough; just as important were effective
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rconomic and working conditions, labour-management relations and other similar matters
as they existed in the more important parts of the country, including Eritrea. Extensive
investigation, long journeys, visits to various enterprises, and many conferences were
a]l an indispensable prelude to legislation which, with all due tegard for intermational
standards, had to be shaped to meet the special needs of Ethiopia. Such a survey eould
of course only cover the most important places and undertakings in the first instapce,
byt it seemed to prodeee a sufficiently complete picture of the gencral situation. Tts results
confirmed the urgency of measures regarding the employment market, manapement-
labour relations, and the wide field of vocational training,

The Government then set up a small inter-ministerial group of experts which was
to review the results of the survey described above and convert it into proposals for legis-
lation and organisation. In this commection the following principles gradually emerged:

(13 All [abour matters throughout the country should be handled by one central
authority (minjstry) with appropriate regional and local machinery;

(%) This responsibility should, however, not extend to civil servants? or the armed
forces:

{# Employees of government and other public commercial and industrial under-
takings should, as a rule, be treated on the same footing as employees of private
undertakings;

(4} The legislation and organisation should be progressive but realistic; in this

connection, regard must be given to probable budgetary tescurces in future
years amd to the current level of training of administrative officials;

{5) Ttem {4) must be taken into account in particular when establishing future labour
authorities (employment offices and other services);

(&) 1In view of the urgency of certzin tasks, a start should be made with 2 law on
employment administration and another on labour relations; only subsequently
should protective provisions, minimum conditions of work and vocational
training programmes be teckled — not to mention social imsurance plans;

{7) The laws must be easy to understand but detajled enough to keep doubts about
interpretation down to a minimum; if for technical reasons the statetory pro-
visions themselves could not fully satisfy the marked popular need for specific
transiation of l=gal principles inte practical rules, a competent minister should
be empowered as far as necessary to issue subsidiary regulations,

0. Organisational Questions

Among the many factors that contributed to implementation of the above pro-
gramme, suffice it to mention the pioneer spirit atd senfe of co-operation with which
the foundations of Ethiopia’s future labour and social structure were established,

There was a long debate as to the proper place for a centyal labowr anthority in the
machinery of government. The vavious Ethiopian statoutes on organization and jurisdie-

3. Central Personnel Agency and Public Service Order Mo. 23, of 1961, Megarlt Gazefa, 2lst Year,

No. .‘?i 20 October 1961, and Amending Order Wo. 25 of 1962 Neporir Gazeta, X2nd Year, No. 6,
P- et seq.
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tion, particularly the Definition of Powers Order, No. 1, of 1943, had failed to make
any particular mimistry responsible for labour matters, In practice several initial steps
towards organisation had been taken to ¢cover the most urgent needs: there was a place-
ment office under the Addis Ababa Municipality; there was a semi-official Disputes Board
in the Ministry of Commerce and Industry that shared the function of settlement with
an advisory office in the Minjstry of Justice: in connection with price control and related
functions there was a small office for matters of labour profection in the Ministry of Com-
merce and Industry, which originally was alse the official contaet with the LL.O. To
give this latter Ministry general competenes for labour regulation seemed at first sight
natural, but this idea was finally rejected because the Ministry had its own basic function,
nol entirely identical with that of solving labour problems; and alsc because 1t was res-
ponsible, as employer, for a number of state-owned undertakings.

With the importance of labour problems siill enly gradually emerging, the establish-
ment of an independent ministry was thought premature and also unjustifisd on the
grounds of cost. Consideration was long given to the inclusion of a labour department
or board in the Prime Minister’s Ciice, where the various particular Interests involved
might have been co-ordinated but this solution seemed too cumbersome. Finally it was
decided to place responsibility with the Ministry of National Community Development,
which already handled some more or less related matfers such as social welfare, rural
development and co-operatives. As became still more evident at a later stage, this was
a sound decision and at some point it will ne doubt be formally reflected and confirmed
by an addition to the Ministey’s present statutory terms of reference.* Accordingly, the
central authority for labour affairs was organised under the Minister of National Com-
munity Development, with the ¥ice-Minister and the Head of the Department of Labour,
consisting of, but upder curtent review:

Tat Diivision: 2nd Dyivision:
Central Puoblic
Labour Standards Employment Office
{z) Legal and International Section. (a) Manpower Section.
(by Labour Relations Section, {t) Labour Exchange Section,
{¢) Labour Protection Section. () Foreigners™ Section,

Below this eentral establishment {in which the disputes organ, the Labour Relations
Board of Addis Ababa, has a special independent position) come the regional and locat
employment offices. These have already been set up in Addis Ababa, Dire Dawa,® Asmarz,
Massawa, Keren and Agordat, and others wiil graduslly follow in a flexible way until
a network of the Labour Department’s apencies covers the whole of Ethiop:a.

This structure js presented mainly in the Public Employment Administration Order
of 1962¢ and to a minor extent in the Labour Relations Decree of 1962.7 Both measures
atre so framed that in the future the machinery can be extended by administrative action
of, in certain cases, by subsidiary legislation.

4, Opder WMo, 18, of 957,
Public Employment Regolations Mo. 1, Negarit Gazeta, 22nd Year, No. 5, of 10 December 1952
Negariz Gazeta, 215t Year, Wo. 18, of 5 Septembar 1962,

Ibid, pp. 136 ¢t seq. Promulgatad, aftar adoption by Pacliament, as @ Proclamation, No. 210 of 1963,
Negarit Gazeta, 23rd Tear, Mo. 3, of 1| Movember 1963,

-
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V. Contents of the Legislation

It seems advisable here to examine the farther contents of those twe laws more
closely.

1. The main objectives of the Public Employment Administration Order of 1962
are to mobilise the country’s manpower reserves for general economic development,
to improve the workers® level of performance, and to provide each one with a2 job
corresponding to his wishes and abilities. The principles of free cheoiee of occupation
by the worker and voluntary engagement by the employer are fully maintained: the Gov-
ernment merely offers its good services with 2z view to placement, i.e., the services of
the Public Employment Administration set up by the Order and described in Part 111
of the present article, in addition the Administration is required:

(2) to study and observe the smployment situation in Ethiopia and to compile
statistics upon it;

(b} to make proposals for the improvement of the empioyment situstion;

{c) to advise the public, and especially young persoms, regarding chojee of voca-
tion, and veocational training:

{(d} to co-gperate in an advisory capacity in public and private economic planning:

(2) o propose aclion Lo prévent rural exodus;

(f} to maintain registers of persons seeking employment and of vacant posts.

A further function of the Public Employment Administration is 1o issue, in all appro-
priate cases, work permits to foreign nationals. The basic principles for the general policy
in that difficult field are established by Articles 15 and 17 of the Public Employment Order
of 1962, which accordingly reflecl the constitntional concept that the right to engage in
any occupation is limited to Ethiopian subjects and employment of others needs the Go-
vernment’s spectal permission (see Article 389 (3} of the Civil Code). The recent Tegal
Notice, called Foreign Nationals Employment Regulations of 1964,%2 has defined more
clesely the terms under which the Employment Administration shall grant work permits
to foreign nationals or refuse to do so in the future. That Legal Motice is primarity design-
ed to reconcile the obvious need for employing more Ethiopian nationals in the couniry’s
profibmaking enterprises and to raise their skills correspondingly, with the cxpectation
that certain important fiture investments from abroad eannot be easily obtamed without
sufficient flexibility on the Ethiopian side as repards reasonable concessions, with respect
to the emplayment of foreign experts, technicians, ete., at least during the first period
of establishment. The Regulations require by a number of provisions the training of
Ethiopians who may replace such foreign staff in due time.

The whole tdea behind those efforts made by the Public Employment Administration
is to contribute to the raising of economic standards and thus to help the general employ-
ment situation. As another means to that end, the Administration has started to prepare
a manpower survey in Ethiopia which is to cover, step-by-step, the whole working popula-
tion of the country and to disclose essential details of such things as age. sex, and skills
of the workers. Together with other data, this manpower survey is desigmed to lay a sound
foundation for such matters as occupational training and guidance as well as any social
security system which might be established after 3 number of years. The Poblic Employ-
ment Administration hopes 10 be advised on varicus sorts of smployment problems by
the Employment Advisory Committees as already established in Addis Ababa and Dirc

B.  Negarir Gazetz, 23nd Year, August 31, 1564
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Dawa by Legal Notice No, 267, of 1962, They have a tri-partite character which provides
for cqual representation of employer and worker elements.

2. The development of stable Jabour-management relarions is the ohject of the second
measure, the Labour Relations Proclamation of 1963, which was enacted by a large majo-
rity in Parliament. It deals in particular with the following problems, which had been
only tenched on in the Conmstitution or other legislation:

(a}

(b}

{c}

(d)

{¢)

Formation of employers’ associations and labour unions. Under the current
law of assoctation, which is found in the Civil Code, either party may organise
freely and combine in Federations. On the labour side there arc organmsations
of two kinds: the “plant union”, which may be formed in any establishment
having more than 50 employees, and the “general union™ for employvess of
smaller undertakings and for specialisis. Organisations on either side are em-
powered to protect and develop the economic, social and moral interests of
their members and to negotiate with the other party on labour conditions on
a collective basis. On that lepal basis, more than fifty lebour unions, pre-
dominantly with a plant-union status, have been established and registered in
the course of the last two years. Membership Is estimated to be over 30,000
Employers created the Federation of Ethiopian Employers in March, 1964
All unjons are co-operating under the Confederation of Ethiopitan Labour
Unions, (C.E.L.UJ.) which was founded one year earlier.

The Act stresses free and voluntary collective bargaiming as the main method
of determining working conditions. The Government restricts intervention
omn its own part to exceptional circumsiances, although the Minister of MNational
Community Development may fix minimum conditions of work whero
TIECESSATY,

Unfair labour practices by employers or workers, carefully defined in the Pro-
clamation, are prohibited. The principle of co-operation is stressed in the in-
terest of sound national economic development, and a “peaceful attitude™
is made an obligation of both sides. The organisations must abstain from
political activity. Unfair practices can be brought before the Labour Rela-
tions Board which, after consideration, may prohibit 2 particular practice and
enforce its decision, if necessary, by recourse to other acthorities. In certain
circumstances of this character, an orgamsation can be dissolved by judicial
order,

The Labour Relations Board has another much more important funciion:
either party — and the Minister of National Community Development —
can call it in 1o settle 2 collective labour dispute. The Board is then required
first of all to attempt to settle the dispute by agreement. Only when alf attempts
to do this have failed may it arbitrate. The award, from which an appeal may
be made 1o the Supreme Court on questions of law only. is enforerable in the
same way as & court judgment and any person failing to comply with it may
be punished. An important clause is that which provides for a “eooling-off””
period of 60 days from submission of 2 dispute to the Board: during this time
any strike or fogk-out would be unlawful. Many important items of the pro-
cedure under which the Board acts are writien into the Proclamation and will
be supplemented by Standing Orders now in the course of preparation.

Unlike collective disputes, individual labour disputes remain a matter for the
ordinary courts of law. This differential treatment may cause difficulty in
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practice, and the distinction is indeed frequently unclear or misunderstood.
The time for setting up a regular labour court does not yet seem to have arrived.
Accordingly, thé Labour Relations Proclamation states that the Minister of
Justice shall “arrange for the establishment of labour divisions within the
courts” to deal with cases arising out of individual contracts of employment.
In practice the Labour Department provides a counselling and conciliation
service, for those who desire it, in individual as well as collective disputes,
but there is no power vested in that administration to take 2 decision on such
CASES.

It is of course a far ery from the first two legislative measures to 2 complete labour
code, if a labour code can ever be considered complete. Anyway, further important labour
legislation is already in preparation or is being planned.

As described under Part T herein, the Civil Code Proclamation has established certain
mere of less general principles on contracts of employment, including certain minimum
provisions on safety and health of workers as well as related labour standards in Ethiopia.
It i& obvious that such general principles or minimal need not only regoiar review and,
if justified by the general growth of the economie cutput of the country, gradual improve-
ment, but also a machinery adequate to control or even ensure implementation of such
types of labour standards m the various undertakings. As developments have shown,
the important fields of labour protection and inspection were placed, unlike in other
developing countries, relatively low on the legislators’ priority list, because employment
problems and labour-management relations seemed more urgent. But the time has come
to finalize sgveral related Iegal projects which should ensure introduction of more ad-
vaneed labour standards, with & special ¢mphasis on health and safety of the employees
in indusiry and trade, and the establishment of a labour inspection service able to move
in and help to enforee any legal arrangement in the various undertakings. Regarding
the latter, a first step was made by the Legislature on December 4, 1964, when the Labour
Inspection Order, 1964, was promulgated.?

As another project for legislation, solutions will heve to be worked out before long
te improve the country’s vocational system including such matters as apprenticeship,
adult workers education, etc. Such legislation will have to follow essentially Ethiopia's
needs, as they result from the economic development and the kind and structure of futere
industrial, commercial or other enterprises. Legislation has, therefore, to wait until the
manpower survey presently underway and other statistical bases necessary for thorough
planning have been terminated and evaluated.

At about the same time it may be possible to reflect on and, if appropriate, to in-
iroduce fully or in part 2 system of social security which might inclode unemployment
insurance, old-age or disability insurance, sickness insuranee, etc., for the Ethiopian
workers in a way which could ecover the specific needs of this couniry. Again, however,
such 2 program pre-supposes not only careful studies but also a great deal of actnal data
of various kinds which are the indispensable prerequisites of any realistic planaing in
this area.

V. Relations with the Imiernational Labour Organigation {LL.0.)

Ethiopia has belonged to the Infernational Labour Organisaticn since 1923 and
is thus ane of its oldest members. Partly because of historical events such as the Jtalian

9. Order No. 37 of 1964, MNegarit Gazera, 24th Year, No. 4.

— 108 —



AN Inmrapuction 10 Lasotr DeVELOPMENT IN ETHIOFRIA

occupation and partly becanse more active exercise of its membership was hampered
by the peculiar character of its own development, this country remained largely aloof
from L.L.O. affairs for many years. The conditions for proper representation at the annuai
Conference in Geneva were not fulfiiled, although Government representatives could
have been sent, as representative employers” and workers' associations did not yet exist.
For this reason alone it is not at all surprising that Fthiopia®s role in the international
labour scene long remained a very modest one. This passivity was reflected in the absence
of Ethiopia‘s name from the list of countries which had ratified 1.L.O. Conventions and
similar matters.

Membership in an organisation can only have life and reakity if it involves muotusl
give and take. The Iniernational Labour QOrganisation made that posstble for the develop-
ing countries when it evolved its many programmes for technical assistance after the
Second World War. In exchange for their contributions, those countries were offered
a generous equivalent, of which Ethicpia took advantage on various oceasions. The as-
sistance begzan in the ezrly summer of 1960 with a survey of the possibilities of vocational
rehabititation of the disabled and an investigation of the social security field. This has
been followed by missions of long<erm experts, ir these fields, in workers’ education
and in clerical training, Later several Ethiopian officials were sent to special 1.L.O. courses
in Burope and Africa. Useful repular contacts developed, not only with headquarters
in Geneva, hut also with the LL.O. Africen Field Offices at Lagos and in Dar-2s-Salaam.
Many comments on Ethiopian draft laws and regulstions were sent from Geneva. Invita-
tions came from Dar-es-3alaam to short courses for labour officials, to be attended mainly
by future inspectors, For over ten montks an LL.O. expert has been working in Addis
Ababa on the establishment of employment offices and the planning of a manpower
survey. Further programmes of these and similar kinds are in preparation. Moreover,
as a result of developments in Ethiopia, the Nation has begun to realise the part which
it ought to piay in LL.0O. activities. At the 46th Annual Conference in 1962 it was still
oaly represented by two Government representatives acting as observers; employess’
and workers” representatives were still lacking, as the Labour Relauons Proclamation
had not vet been issued, and o the formation of employers’ associations and trade unions
wers not yet possible, At the 47th Session of the Confersnce in June 1963, for the first
time in the long history of its membership, Ethiopia was reépreésented by a full. though
small, tripartite delegation led by the Minister of Mational Community Development.
The Conference beard a speech by the Minister on questions of principle in which he
was able to mention what had been achieved, t¢ outline the main features of plans for

further action, and to inform the Session of the ratification of the four following 1.L.0.
Conventions:

(1) Right of Associatior (Agricultnre), 1921 (No. 11);

(2} Freedom of Association and Protection of the Right to organise, 1948 (3o, 87);

(3) Ewmployment Service, 1948 (No. 88);

{4) Right to Organise and Collective Bargaiming, 1949, (MNo. 98).

Those ratifications which mean 2 legal cobligation of member states to implement
the standards established by those convertions, will no doubt soon be followed by others,
Members of the Ethiopian delegation were selected to sit on several committees, and
an Ethiopian is now a deputy member of the Governing Body.

The Conference provided an opportusity for contact with the various divisions of

the International Labour Office and discussion of further developments and technical
details; all this will pave the way for cleser co-operation in the future, Among other things
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a method was worked out by which Ethiopia could best make good the delays which
had occurred for & number of years in regard to the submission of 1.L.O. Conventions
and Recommendations to the competent national authorities.

A start has now been made with the instroments adopted in 1961 and 1962, and those
of 1960 and 1963 are te come next. 5o that these matters may be actively pursued, a special-
ist ha: been appointed in the Department of Labour to handle 1,10, relations enly,
from the regular payment of contributions to the application of training projects. This
year this official will spend several weeks in Geneva for an en-the-spot beiefing on all
distinctive features of the Internationsl Labour Qrganisation.

The December 1964 meeting of the Second African Repgional Conference of the
Internationz]l Labour Qrganisation in Addis Ababa’s famous Africa Hall was opened
by the Emperor of Ethiopia. Addressing the attending delegetes from more than thirly
African countries — governmentzl, employers® and workers® representations - His I'm-
perial Majesty stated, inter alia:

“Africa loday stands in a serious need of a balanced socio-econcmic develop-
ment which will assure that equitable distribution of income which will enable the
African people to attain and maintain a fair standacd of living. The resources, both
physical and human, which such development must build exist, and it is our 1ask
and our challenge to find the ways and means of employing those resources so that
our stated goals may be obtained.”

It 3 in this spirt that the present Article was written as a possible means 1o inform
a growing number of interested people on what has been achieved or remains to be done
in order to implement the peneral targsts of Ethiopian labour policy.
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PROSECUTING CRIMINAL OFFENCES PUNISHABLE
ONLY UPON PRIVATE COMPLAINT

by Philippe Graven
Ministry of Justice

Article 1 of the Ethiopian Penal Code of 1957 states that “the purpose of criminal
law is to ensure order, peace and the security of the State and its inhabitants for the public-
good,” The Code achieves this purpose by laying down prohibitions from acting or obliga
tions to act whenever it is in the general interest that one should act or refrain from acting.
Whosoever cotmits a criminal offence by disregarding these prohibitions or obligations
is answerable. therefore, to the community. Hence the principle that criminal offences
are prosecuted and punished, on behalf of the public, by the State acting as the ageni
of the citizens. There are offences, however, which do not jeopardize the order, peace
and sccurity of the State and its inhabitznts but are eontrary solely to the rghts of & given
individual. These are offences of a purely private or personal character, the effect of which
does not cxlcnd bevond the individual thereby injured. In such cases, the State, though
it is generally responsible for instituting criminal proceedings whether or neot the vietim
0F the offence agrees thereto, will not carry out this duty unless the victim indicates
“Hirmatively that he wants the offender to be prosecuted.

The prior consent of the injured party is requived, firstly, because public interests
are notl at stake as the offence does not endanger the society at large. and secondly, be-
cause the institution of proceedings, against the will of the injured party, might often
be more harmful to him than the commission of the offence, for it might draw the atten-
tion of society to certain facts, such as his spouse’s unfaithfulness or his child’s dishonesty,
which are precisely what he does not want known publicly. In these situations, the insti-
tution of criminal proceedings is conditionzl upon a complaint first being made by the
individual concerned.? Where he makes a request to this effect, the State then acts, not
on behalf of the public, but as the custodian of his rights for the purpose of prosecution
and punishment insofar as this is possible. This raises two guestions: which are these
offerices so punishable on complaint and what are the effects of such a complaint being

The Penal Code does not specifically set out a complete list of offences punishable
oaly on complaint and Article 217 confines itself to making reference to the Special Pan
of the Code or any other law defining “offences of a predominantly nature which cannot
be prosecuted except upeon a formal accusation or request, or a complaint in the strict
sense of the term, of the aggrieved party or those ¢laiming vnder him.”

_ Many provisions in the Special Part of the Penal Code prescribe that **Whosoever...
i5 punishable, on complaing, with....”” These are Articles 38% (2) (destruction of documents
belonging to a relative); 407 (breach of professional secreey); 409 (disclosure of scientific,

1. The word “complaint’™ as used in the Penal and Criminal Procednre Codes means a request, by the
injured party or those having rights from him, which is *an essential condition setting in motion
the public progecution® (Article 216 of the Penal Code}. This complaint must be distinguished fro n
an “sccusation’ which may be made by anyone and which, like a2 complaint, is *in the namre of
an informacion® {#béd. }, but, imlike a complaint, is “merely the occasion setting in motion the public
prosecution’ fibid, ). This distinction 15 ¢learly made in Aricles 11 and 13 of the Criminal Procedure
Code dealing respectively with “accusation in general™ and ,,offences punishable on complaint™
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mdusttial or trade secrets); 532 {I) (common wiiful injury not in aggravating circum-
stances); 543 (3) {(commonr injury cansed by negligence); 544 (assaubt); 552 (intimidation);
553 {threat of accusation or disgrace); 555 (deprivation of powers of decision); 7 563 (1)
{ascendant abducting a child); 570 (violation of the right of freedom to work); 573 {viola-
tion of the privacy of correspondence); 587 {prescribing that all offences against the
honour are punishable on complaint; see, however, Articles 256, 276 and 278); 593 (sexual
offences without viclence against women in distress);? 596 (seduction);? 612 {(indecent
publicity); 614 (fraud and deceit in marriage); 618 (adultery); 625 (failure to maintain
one’s family); 629 {prescribing that all offences against property committed within the
family are punishable on complaint if they do not involve violence or coercion); 632
{abstraction of things jointly owned); 643 {misappropriation); §44 (unlawful vse of the
property of another); 645 (misappropriation of lost property); 649 {damage 10 property
caused by berds); 630 (1) {disturbance of possession not in agsravating circumstances);
653 (damage to property in aggravating circumstances); 661 (fraudulent exploitation
of public credulity): 665 {incitement to speculation); §66 (incitement of minors to carry
out prejudicial transactions); 671-676 (effences against intangible rights); $80 {frauduicnt
insolvency); 681 (irregular bankruptey) and 721 (1) (=) (petty offences of a private nature) ¥

Whenever an offence is committed in vielation of any of the above-mentiored pro-
visions, no action may be taken except at the initiative of the person gualified wnder the
law for making the necessery complaint.® If the offence is a flagrant one, the offender
mmay not, it seems, be arrested without a warrant unless a comnplaint is first made, Article
21 of the Criminal Procedure Code states (1) that, in cases of flagrant or quasi-flagrant
offences, proceedings may be instituted without an accusation or complaint {in the peneral
sense of information) being made, unless the offence is punishable on complaint {in the
technical sense of the term) and (2) that the offender may in such cases be arrested with-
out a warrant in agecordance with Articles 49 ff. It may be argued that sub-article {2) deal-
ing with arrest is as general as it could be and that had it been intended to prohibit an
arvest without a warrant from being made when the faprant or quasi-flagrant offence
is punishable on complaint, this prohibiton would have been expressly faid down in
sub-article (2} or, like the prohibition from inetituting proceedings, in sub-article (1
of the said Article 21. There are, however, a number of reasons which militate towards
a different construction of this Article. Firstly, it is debatable as to whether the words
*“in such cases' appearing in sub-article (2) are meant to refer to all cases of fagrant
and quasi-flagrant offences or only to those where proceedings may be instituted without
an accusation or complaint being made, i.e., all cases where the offence is not punishable
on complaint {stricte sensu). Secondly, when a flagrant offence is committed, justice
is set in motion by the mere fact of the amest; to allow an arrest without a warrant when
the offence is punishable on complaint would be inconsistent with the principle that it

If the offence is committed in aggravating circumstances, as defined in Article 561, no mmplamt
shonrld be required {although Articls 561 does oot expressly so provide) owing to ttu: SCTHOUSTIESS
of the punishinwent that may then be ordered {rigorous imprisonment oot cxceeding Bve years).

3. If the offence is committed in agpravating circumstances, as defined in Article 558, no complaim
shoutd be required (although Article 598 does not expressly so provide), snce the purishment is
then rigorous Impriconment not exceeding ben vears,

4. Although Article 721 is very general, it would appear that only offerces under Articles 778, 787,
104, TOG-T98, 805 {if private property), 806, 807, 810, B1? aod 813 of the Penal Code Fall within this
category. As for the complaint requirsd by Artice 721 {13 (b} of the Penal Code; see pote 12 igfra.

5. K this offence is committed together with another offence pot punishable on complaint, the public

proseeutor may, in the absence of & complaint, prosecute only for the latter offence. He may not

discloss that another offence has been committed, nor may the court increase the senicnoe on the
ground of concurrence of offences as though the accused had also beon charged with, and found
guilty of, the offence punishable on complaint

=
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is for the injured party to set justice in motion. Thirdly, one of the purposes of an arrcst
without a wamrant in flagrant cases s to prevent public order from being disturbed oz
further disturbed; vet, he who is about to comumit or is committing an offence punishable
on complaint does not disturh public order. Finally, to pormit an arrest without a warrant
when the flagrant or guasi-flagrant oRfence is pumishable on complaint would as often
as not result in defeating one of the main purposes of the complaint, that is, to avoid
scandal when the injured party does not want eertain things known. This is probably
the strongest argument against taking the said Artiele 21 to mean that such an arrest
is permitted. It is undesirable, to say the least, that any one, whether a member of the
police or a private person (see Article 50 of the Criminal Procedure Code} should be en-
titled, for instance, to grab by the neck and bring to the nearest police station, coram
populo, two persons he finds in the act of committing adueltery. It seems that an arrest
should not be made in such 2 case sxcept by, or at the request of, the injured spouse.
For obvious reasons of convenience, the complaint should then be made orally to the
police, and nrot in writing as required by Article 14 of the Criminal Procedure Code, o
that the arrest, if to be made by the police, may be made forthwith. This oral complaint
should thereafter be confirmed in writing.

It must be clear that the sole purpose and effect of the complaint is to enable the
publlic prosecutor to institute proceedings. It may not be held that offences punishable
on ¢complaint are offences which may be prosecuted only by the injured party. The second
paragiaph of Article 217 of the Penal Code states that ““this form of... complaint upon
which... the bringing of the public action depends....” The bringing of the public action
Dh"n'musig.r meaas the institution of pmceedmgs by the public prosecuter. Tt 15 quite true,
as will be seen later, that 2 private prosecution may be instituted with regard to offences
punishable ¢n complaint, but this is permissible ozly after the publie prosecutor has
found himself unable to earry out his duty to instilute proceedings as he is bound by
Articles 216 of the Penal Code and 40 of the Criminal Procedure Code to do whenever
amy breach of the law occurs. As noted above, the public prosecutor will act as custodian
of the injured pariy’s rights insofar as is possible: only when this is not possible may the
injured party substitute himself for the prosecutor,

. Regarding the manner in which offences punishable on complaint are to be pro-
secuted, the Penal Code and the Criminal Procedure Code must be read together, Thus,
the person or persons against whom an offence punishable on complaint has been com-
mitted may set justice in motion by making a complaint in accordance with Articles 220
of the Penal Code and 13 ff. of the Criminal Procedure Code unless the offender is
a juvenile, in which case the provisions of Article 172 of the Criminal Procedure Cede
will apply. The question as to who is qualified to file a complaint is resolved by Articles
218 and 219 of the Penal Code, It must be noted, however, that the general rules contained
in the latter Articles are sometimes departed from in the Special Part of the Penal Code.
In cases of adutery, for instance, the right of complaint does not pass to the next-of-
kin (Article 619}, contrary to what is provided for by Article 218.

The compiaint must be made within three months of the injured party’s knowledge of
the offence (as a eomplaint may, according to Article 15 of the Criminal Procedure Code,
be made against an unknown offender} or that of the offender (Article 220 of the Penal

6, Pursimnt to the rule of indivisibility (Asticle 222 Penal Code), if severz]l persons aze invalved in the
commisgion of one-and the same offence putrishable on complaint, they will all be prosecuted even
though the complaint is made with regard to only some of them: i the ofence is not punishable
on complaint but some participanis cannot be prosecited in the absence of a complaint (e.g., Article
629 (3 Penal Code), the rule of indivisibility does not apply.
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Code), unless the law itself makes it clear that this period of three months begins to run
from a different date, as is the case under Ariicles 599 and 614 (2) of the Penal Code.
After a complaint has been made, a police investigation will be held as provided for by
Articies 22 . of the Criminal Procedure Code. After considering the findings of the police,
the public prosccutor, ordering further investigations in questicnable cases, will either
close the police investigation file with an unappealable decision {Article 39 of the Criminal
Procedure Code) or institute proceedings uniless there are reasons why proceedings may
not or cannot be instituted (Article 42 of the same Code).

When the public prosecutor instituies proceedings with respect to an offence punish-
zble on complaint, the ordinary provisions regarding the charge and the trial will apply
{Articles 94 /. of the Criminal Procedure Code) or, where appropriate, those regarding
petty offences, (Arnticles 167-170 of the same Code).” .

However, as the public prosecutor prosecutes only because the injured party has
expressly requested him to do so, it follows that, whers the complainant declares Lhat
he no longer wants the offender to be prosecuted, i.e., where he withdraws his complaint
as he is entitled to do under Article 221 of the Penal Code. the public prosecutor is compel-
led to withdraw the charge.? The accused may not, as a rule, object to such withdrawal
and demand that the case should be carried forward.?

Where, for reasons which are to be given in writing to the injured party (Article
43 of the Criminal Procedure Code) in the manner prescribed by Form V in the Third
Schedule to the said Code, the public prosecutor refuses to institute proceedings with
respect to an offence punishable on complaint, procesdings may nonetheiess be institut-
ed, depending on the reasons upon which this refusal is based. If the public prosecutor
refuses to prosecute for any of the reasons set out in Aricle 42 (1) (b))« {d) of

¥. According to Articles 10D of the Penal Code and 154-159 of the Crimingl Procedure Code, the injurad
party may then apply for permission to join In the eriminal proceedings with the visw of merely claim-
ing compensation for the damage arising out of the offence. See Graven, Joinder of Criminal and
Civil Proceedings, 1 Journal of Ethiopian Law 135 (1964).

8. Although this case s not specificelly dealt with in the Criminal Procedure Code, it should be clear
that Acrticle 127 of the said Code is inapplicable. If the comptaint s withdrawn at 2ny time before
judgment, the proceedings must B¢ discontdmied and the public proscotor most, therefors, with-
draw the charge whether or nol the court agrees therete. The situation is then the samne a3 if no com-
plaint had been criginally made. Consequently, a3 is provided by Asticle 217 of the Papal Code,
the court has no power to tty the offence and ne penalty may be imposed. Without prejudice to the
provisions of Article 141 of the Criminal Procedurs Code, an order for the discharge of the acensed
cught to be made which will, in fact, amount te an acquittal since 3 new complaint may not be mads
regarding the same facks (Article 221 of the Penal Code). Another instznoe where proceedings must
be discontinued as a maiter of right, though on different grounds, may be found in Article 619 of
the Pepal Code (death of injursd party in adultcry cases).

9. This is without prejudice to the provisions of the last paragraph of Article 222 of the Penal Code,
according 1o which the accused may “insist on being tried™" bt only when he is charged with others
and the complamt is withdrawn regerding only part of the accused persons. MNothing, however, per-
m:its one 1o say that this is a general rule that may be invoked even when only one person is being
tried for an offence punishable on complaint. It is regrettable that the accused canmot afways require
that the proceedings be continied so that he be found not guilty and acquiticd instead of being dis-
charged. This is of importance in view of Article 441 of the Penal Code which does not apply unless
the person against whom a false aceusation hay boen made i found 4o be innocent. In this connec-
ton, it shoyld be held that, for the purposes of the said Acticls 441, the discharge of the person to
who the complaint melates has the same afect as an acquittal, as has been suggested in note 8 supra,
¢ A similar view may be found in the Revuell oficiel dee arrdis du Tribune! fédiral suisse 72 ¥ 74 or
Journal des Tritumarux 1946 TV 134.) If this were not 50, the complainant eould withdraw his complaine
whenever he felt that the accused would be acquitted and he would then escape the application of
Article :41, im appropriate cases, en the ground that tochmically speaking the accused was not found
innocent.
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the Criminal Procedure Code, his refusal is fnal (as it is, alsc, when the offence is not
punishable on complaint), But i the prosecutor refuses to institute proceedings because
he is of the opinion that there is not sufficient evidence to justify a conviction, that is,
he considars in aceordance with Article 42 (1} (a) of the Criminal Procedure Code that
he is unable to prove that the offender is guilty of the offence to which the complaint
relates, a remedy is available to the injured party. What then is the nature of this remedy
and what azre its effects?

The remedy consists of providing the injured party with a certificate specifying the
offence to which the refusal relates, stating that public procesdings will net be instituted
with regard to such offence, and authonsing the injured party to conduct 4 private pro-
securtion with respect thereto (Articls 44 (1) of the Crminal Procedure Code) at his peril
and at his own expense {Articles 46 and 221 of the same Code), I* A copy of the certifi-
cate, for which there is unfortunately no form in the Third Schedule to the Criminal Pro-
cedure Code, will be sent to the court having jurisdiction, enabling it to ascertain, in
accordance with Article 130 {2) of the Criminal Procedure Code, that the offence charged
by the private prosecutor actually is the offence in respeet of which he has been anthorized.
under the certificate, io institute private proceedings.!?

The guestion may be asked whether the certificate is to be automatically issued
upon the public presecutor’s refusal 1o prosecute, in which case it ought to be attached
to the copy of the decision sent to the injured party in accordance with Article 43 (2) of
the Criminal Procedure Code, or whether it is izsued only at the request of the injured
party, in which case this request ought presumably to be made within the same period
of ume as an appeal under Article 44 (2} of the said Code. Although the law makes no
specifie provision on this point, the first solution should prevail. Since the public prose-
cutor may, it no case, object to the institution of private proceedings after he has declined
to prosecute on the ground of lack of evidence, it is of Iittle importance whether the cecti-
ficate is issued automatically or on application, This being so, the more convenient practice
of giving the certificate immediately, regardless of whether the injured party imtends to
make use of it, ought to be followed.

Another question is whether, as of the time (hat he has begn issued a certificate,
the private complainant may exercise all the rights which the public prosecutor would
have in public proceedings. Although a provision like Article 153 (1) of the Criminal

i0, Where the public prosecutor refisses, on the ground of InsufBiciency of evideacs, to institote procesd-
ings with respect to an offence which is not punishable on complaint, a different remedy is available
1o the imjwed party. He may not be authorized to ¢onduct a private prosecution but he may, in ac-
cordance wilth Artiche 44 (2) of the Criminal Procedure Code, appeal against the refusal and seek
an order to the effect that the public presscetor be compelied to institote public procesdings. As
this order is sought from the court that wonld have appellats jursdiction if procesdings were insed-
tuted, it follows that should proceedings be instituted by order of that coort aod the case come be-
fore the said court on appeal, the judges having made such order shoadd disqualify therselves and
not sit of the appeal, for as a rule a judge may not act twice in the same case 10 a diffecent capacity.

11. Since the certificats may be issued ooly i cases of insufficiency of evidence, 1l may happen that there
be doubts as ta the nature of the offence committed. There should then be nothing (o prevent the
private prosecutor from framing a charge contaiming aiternative counts under Article 113 {13 of the
Criminzl Procedure Code, provided that the offences thus charged are all punishable on complaint,
Consequently, the certificate should not be too restrictive regarding the offences against which private
procetdings may be institnted, and the public presecutor might well 2lfow the complain o charge
the offemder with common wilful injury net in agevavating cimumstances, under Artticle 52 (1) of
the Penal Code, and, in the alternative, with common injury caused by negligence, under Article
543 (2} of the same Code. It musi be clear, however, that the provisions of Article 3 () of the Cri-
minal Procedure Code will apply sven though the certificate does nat veserve the pessibility of fram-
ink alternative charges.
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Procedure Code would induce one 10 answer in the affirmative, 1t seems morte reasonable
to consider that certain powers. and particularly the power to select the court having
local jurisdiction, are retained by the public prosecutor even though he does not prose-
cute. If a reasonable doubt arises as 10 the place where the offence punishable on com-
plaint was committed (see Article 102 of the Criminal Procedure Code), it should net be
held that the power to direct the place of trial, which is normally exercised by the public
prosecutor in accordance with Article 107 of the said Code, passes to the private pro-
secntor, for this might cause confusion. It should rather be held that, in such a case, the
public prosecutor must, prior Lo issuing the certificate, decide as to the court in which
the complainant will file his charge, and such court ought, therefore, to be mentioned
in the certificate. This interpretation is confirmed by Article 44 (1) of the said Code which.
as has been secn, compels the public prosecutor to send a copy of the certificate to the
court having jurisdietion, which term does not mean only materig] jorisdiction bul n-
cludes personal and local jurisdiction. also. Should several courts have local jurisdiction.
the public prosecutor would clearly be unable 1o compiy with this duty if it were not
for he and he alene 1o decide in which of these courts the private prosecution would have
1o be conducted.

The effect of a certificate baving been issucd is that the injured patty or his representa-
tive, as defined in Article 47 of the Criminal Procedure Code. may instilute procecdiggs
in the court mentioned in the certificate. He will [fame a churze. '2 and the case will then
proceed it accordance with the provisions of Article 150-153 of the Criminal Procedure
Code.'3 ]t will be noted that even in these cases the injured party may apply to be allowed
to claim compensation while at 1he same lim¢ conducting the prosecution (Article 154
(3} of the Criminal Procedure Codel,'® unless the accused is a juvenile (Article 155 (I
{a} of the same Codel

The above explanations are withom prejudice to the provisions of Article 48 of the
Criminzl Procedure Code, according to which a private prosecution mas be staved at
any stage thereof at the request of the public proseculor, if it appears in the courwe of
such prosecution that the accused commitied a more serious offence than that for which
the certificate had been issued under Article 44 {1} of the said Code. An example would

12. According 1o Article 108 {1} of the Criminal Procedure Code, no charge pesd be framed when the
prosacution relates to 3 petiy offence, in which casc the provisions ol Articles 167-170 of the said
Code are applicable. Tn conpection with peity offencss, a peculiar situation anises under Articks 721
(1) (b of the Penat Code, which prescnbes that breaches of subsidiary legislation arc prosecutad
apon & complaint being made by the duly authorized represeatative of the Govemnment Agency
mansscting the business specified in the law which has been violaled. Although one may be inclined
to think that a eomplaint shonld be dispensed with, for these are not offences of a private najure,
the purpose of this requirement may be to avoid the public prosecutor™s instituting procesdings in
cases whers, under the law which has been violated, 2 sertbement may be effected re.p., customs casag).
Bu difficulties wifl occur when, 2 complaint having been made, the public prosecutor refuses to pro-
secute on the ground of lack of evideace, Tor, if 2 certificale were issucd under Andcle 44 (13 of the
Criminal Protedore Code, one enuld hardly spmk of a private prmccunon since Lhe representative
of the Agency coneerned would prosecute on behalf of the State. This is why it may be advisable
to hold that the complaint referred to in the said Artjcle 721 (1) (b) is not a complaint siricee sensn,
but an accusation. Cases of this natures should, therefore, be subject to the rules regarding the pro-
secution of offences which are not punishable ocn complaint and a refusal to prosccuts should be
dealt with under Article 44 {2) of the Criminal Procedurs Code.

13, According o Article 166 of the Criminal Procedure Code, the case may aol prooeed in the sbsence
of the accused. This, however, is without prejudice to the provisions of Article 170 (4) of the said
Code which permeit judgment to be given forthwith if the accused fails o appear withowt good cavse
in private procecdings relating to A petty offence. The wisdom of the latter rule would appear 1o he
questionable.

14, FRegarding the trial of the civil claim and the effects of 2 withdrawal of complaint, conviction, dis-
ghamn of acquittal {Articles [57-159 of the Crimina] Procedure Code)  soe our article quoted at note
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be if the certificate were issued with repard to an offence under Article 844 of the Penal
Code (untawful use of the property of another) and it were disclosed during the trial that
the accused actually had the intention of obtaining an unlawful entichment and should,
therefore, have been charged with an offence of theft in violation of Article 630 of the
Penal Code.l* In this respect, it must be clear that a siay of proceedings should not be
ordered whenever new evidence is produced and the public prosccutor declares that had
he known such evidence before, he would not have refused to prosceute on the grownd
of insufficiency of evidence but would himself have instituted public proceedings. It seems
that a stay of proceedings should be ordered only when it appears that the offence actually
committed is such that the public prosecutor could, in no case, have is>ued a certificate
under Article 44 (1} of the Criminal Proceduyre Code beeause this offence i not punishable
on complaint. Although the said Article 45 does not expressly so provide, ene should
consider that after a certificatc has been issued, the public prosecutor may not interfere
in private proceedings unless the case clearly is not one in which only private interests
are involved.

CONCLUSION

These are the general rules to be followed when an ofence is committed that cannot
be tried except upon the request of the person whose rights or interests have been affected
by the offence. Similar rules will seldem be found in other countries for, although many
foreign laws provide for offences punishable on complaint, few of them authorize the
institution of private proceedings, as this is deemed contrary to the principle that prosecu-
tion and purishment are nol an individeal but a collective concern and that a per:zon
who commits a ¢riminal offence is answerable to the community, regardless of the fast
that only one member thereol has been imjured.

The system laid down in the Ethiopian Criminal Procedure Code of 1961 i5 much
more restrictive, and rightfully so, than the ome which existed previously. According
to Section 9 of the Public Prosecutors Proclamation No. 29 of 1942, implicdly repealed
by the Criminal Procedure Code, when & criminal case was not conducted by the public
prosecutor, the court was bound to permit the injured party to conduct the prosccutior,
either personally or by an advocate, irrespective of the nature or seriousness of the offeace
or of the reasons why the public prosecutor did not prosccote. This provision, whicls
so emphatically stressed the importance of the pant traditionally played by the njured
party in criminal proceedings, resulted in disregarding the fundamental differences that
exist hetween civil and criminal hiability and precedure, as did alse the now abolished
practice of aveiding certain criminal prosecutions by paying bloed monev, [t is only
proper that this difference should be elearly made today in the provisions of the respective
Penal and Criminal Procedure Codes relating to offences punishable on complaint.

15, Arlicle 4% of the Criminal Procedure Code unfortunately fails to specify how the public prosecufor
will he informed, and this may require that the public prosecution department send a represcntative
o attend all private prosecutions, a rather inconvenient requirement. Since the cases in which a private
prosacution may be stayed are {if the suggested construction of Article 48 is correct) cases where
public proceedings should have been instituted in the general interest, it should have been provided
that a private prosecution may at any time be stayed by the count of its own motion or on application.
This should be the case particularly when the more scrious offence discloged (such as thelt, triable
by an Awradja Guesat court) is outside the jurisdiction of the court trving the Jess geripus plfence
charged (such as unfawful use of the property of another, tiable by a Woreda Guezat courth
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NATIONALITY, DOMICILE AND THE PERSONAL LAW IN ETHIOPIA
by Robert Allen Sedler, Faculty of Law
Haile Szllassie I University

INTRODUCTION

In Lhis article the writer hopes to explore the Ethiopian law of nationality and
domicile and the law applicable to determine matters of personal status. In Ethiopia
the foreigner has always been welcome. Many foreigners live and work here, often for
many years, but do not become Ethiopian nationals. A country with a large foreign popu-
lation is thus faced with questions of nationality law, questions of who is domiciled there,
and questions of what law shall govern the personal status and relations of individuals,
In this paper I propose to present the existing provisions of law relating to Ethiopian
nationality, review such legsl distinetions as exist between Ethiopians and forsigners,
discuss the provisions of the Civil Code that cover the domicile of naturzl persons and
to deal with the question of the poverning perscpal law.

NATIONALITY

Acyuisition and Loss of Ethiopian Nationality

it is provided in Article 39 of the Revised Comstitution that “the law shall determine
the conditions of acquisition and loss of Ethiopian nationality and of Ethiopian citizen-
ship.!"" The existing law on the subject is the Ethiopian Nationality Law of 1930,2 which
is still in effect. The Civil Code of 1960, it skould be noted, contains no provisions with
respect to the acquisition or loss of nationality, though it does contain provisions relating
to domicile,

There are two basic approaches to determination of nationality and citizenship,?
that of jus samguinis (nationality by blood) and jus sofi (pationality by birth). Underthe
principle of jus sanguinis, a child takes the nationality of his parents (where the parents
are of different nationality, it is usually the nationality of the father) irrespective of where
the child was born. Germany, for example, has adopted parentage as the decisive factor;
children born of German parents are German whether born in Genmany or abroad while

A

The same provision is contained in Articke 18 of the Constitution of 1931.

2, Law of July 24, 1930, Throughout the articls (he Gregorian calendar will be used unless otherwise
indicated. Bowever, Ethiopian cases are cited to the Ethiopian Calendag,

3, Of these two terms, “nationality” 15 used more io an interoational context and “'citizenship’ o a
local context Dustinctions belwesn ciizns and oationals are frequentiy made in countries that bave
colonial possessions. For example, a person bom in a possessiocn of the United States is called a
national rather than a citizen, United Stapes Code, Title 8, Sevtion 1408, For parposes of international
law, there iz no distinction between citizens and nationals. Ses generally, Sifving. Wationality in Com-
parative Law, 5 American Journa! of Camparative Low 410-415 (1956). Mationals of a country having
a monarchial form 3 govertment such as Ethiopia are sometimes called subjects. As used in this
article, “nationaliey™ and “citizenzhip™ have the samec meaning.
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children of foreigners born in Germany arc not Gerran nationales but take the nationality
of their parents *

Under the principle of jus soli, children born in a nation, whether the parents he
nationals or foreigners, become nationals; conversely, children born to its nationals
residing abroad, are not nationals.5 Argenting is classified as 2 nation in which the territo-
ry on whick the birth occurs is the exclusive determining factor.®

Many pations recognize clements of both principles in their natonality law, with
one or the other usually predominating.” The United States is primarily a jus 2o/ natjon.
The Fourtsenth Amendment to the Constitution provides that “all persons born or na-
turalized in the United States, and subject to the jutisdiction thereof, are citfzens of the
United States,..”” This provision insured that afl the newly emancipated Negroes and
their children would B¢ Ametican citizens. This provision also proved of great valus
during the large wave of immigration to the United States in the late ninetcenth century,
as all the children born in the United States of newly arrived immigrant parents would
be American eitizens.® Children born abroad are eonsidered ¢itizens of the United States
in certain circumstances.® Where both parents are American citizens, the child, though
born abroad, is considercd an American citizen by birth!? so long as one parent had
a residence in the United States or its possessions prior to the birth of the child. If only
one parent is a cftizen, that parent must have been a resident in the United States or its
possessions for a continuous period of at least one year prior to the birth of the child.1t
Where one parent is a citizen who did not reside in the United States for a continuous
pericd of one year prior to the birth of the child, bat was present in the United States
oT its possessions or served in the military services for periods totaling 10 vears, at Jeast
5 of which were after attaining the age of 14, a child born abroad is considered a citizen.
Eut such a child must, prior to attaining the age of 23 and after the age of 14, spend at
feast 5 years continuously in the United States. It is clear that these provisions are very
restrictive, and that the prime basis of eitizenship in the United States is birth there

France originally followed the jus samguinis principle very strietly, Under Article
I0 of the French Civil Code “every child born of a Frenchman in a foreign country was
French.”” A child bomn in France of a foreigner was not French, though under the pro-
visions of Article 9 of the Code a child bom in France of a foreigner could upon attaining

4. Reich and State Nationality Law of July 27, 1913, pamgraph 4. Under Article 119 of the Constitu-
tion of the Federal Republic (West Germany) all persons who possessed German nationality or
who were accepted as refugees of Crerman stock as of 3] December 1937 ate Germmuans. Perzons who
lost German nationalicy by the acts of the Nazi regime are regranted thizs nationality upon applica-
tion. In the absence of other provisions, the Law of 1913 is the basic natiopality law. Under that
law the legitimate child of a German father & German, as is the illegitimate chikd of 8 German mother.
See the diseussior in Oppenheim, Fnrernationa! Law (3th ed., Lauterpacht). Vol. 1, p. 851,
Oppenheirn, ibid. This would not, of course, include children of forsgn diplomatbic representatives.
Oppenheim, ibid,

For a listing of the different approaches toward pationality based on a 1935 study sce Bishop, fu-

ternationof! Law 415 (2d od, 1962). The original study will be found in 29 American Journal of Inter-

marianal Law 248, 256 (1935). Adthough some changes no doubt hawve besn mads, the study gives

a generz] idea az to the distribotion of the different approaches.

g In the case of Limired Stater v, Wong Kim Ark, 169 [0.5. 645 (1338), the Supreme Court held that
the child bormn in the United States of Chinese parents was a citizen of the United States, thevgh
at the times the parents were not eligible to become naturalized citizens. Under the fus soli approach
the status or condition of the parents iz irrelevant as long as they are subject to the jurisdiction of
the state in which the child wes borm, iz, they arc oot diplomatic officials.

9. This is sat forth in United States Code, Title §, Section 1401,

}. Omly Amcrican citizeny by birth are eligible o become President, Constitution of the United States,
Article IT, Section I(5).
11, Sgc United States Code, Title 8, Saction 1401 (F).

P

— 162 —



majarity claim French nationalitv. The French approach fluctuated over the years as
different nationality laws were enacted, but the French Nationality Law of 19435 extensive-
Iy employed both principles in an #fort to increase the number of French nationals. The
provisions are interesting, as they demonstrate an eflort by a nation to obiain as many
naticnals as possible.

Under Article 17 and 18, the legitimate child born of 2 French father is Franch
irrespective of where he was born, as is the legitimate child of 4 French mother where
the father's nationality is unknown. Unlike the United States, there are no residence
requirements imposed on the parenis. Where a child first establishes filiation'? against
a French parent, whether the Father or mother, that child is French. S0 tog, if one parent
is French and the nationality of the parent against whom the first filiation action is brought
is unknowan, the child becomes French upon successfully maintaining an action of filia-
tion against the French parent. Under Article 19, subject to an option to repudiate, the
legitimate child of a French mother and foreign tather is French, as is the natural child
recognized by or successfully liated against pavents, one of whom i3 Freach. The above
provisions are essentially based on jus sanguinis, as the country of birth is irrelevant.

The French law also coatains many elements of jus sofi.!? Where a child is born
in Franee of a father who was born in France, though not necessarily a Freach national,
that child is French. The same is true when the parent against whom fliation was first
established was born in France, The legitomate child born in France of a mother also
born in France is French, subject to his right of repudiation; so is the cluld of a parent
borm in France when that parent is the one against whom filiation was established the
second time. Under Article 21, the child born in France of parents whose nationalicy s
uvaknown is French unless he is filiated and takes the nationality of the filiated parent,

Where the child was born in France of foreign parents, neither of whom was born
in France, the child is considered French upon atiaining majority if he is then residing
in Framee and has been residing there since the age of 16.'* He may decline Freach na-
tionelity in ceriain circumstances, and in certain circwmstances the government may
oppose the petition. Under the Law of 22 December 1961, military service can be sub-
stituted for the five vear residence. Such a child can also claim French nationality prior
1o reaching majority if he has resided in France for five years. If he is under the age of
18, the ¢laim can be made by his guardian. There are special provisions velating to children
who were raised in France, though not born there; under cortain citeumstances they
can acquirc French nationality as well.15 It is clear that France, while retaining the basic
principle of fus samgrinis, has adopted many #lements of jus soff in an effort to increase
the number of French nationals,

Since some states use jur soll and others fus sgnguinis and many a combination of
both, not infrequentty individuals are born with dual nationality. For example, a child
born in the United States of German immigrants who had never renounced German
naticnality would be considerad American by the United States; the same child would
be considered German by Germany, Duoal nationality may arise also if 2 woman takes
her husband’s nationality upon marriage under his national law, but does not lose
nationality under her national law. Some states provide that a rational loses nationality

12. Fiiaton in the broad semss is the process by which the parentage of a child 3 ascertained
Sez generally Civil Code of Ethiopia, Chapter (0. The t2mm may also refier 10 80 action brought by
the child for a judicial declaration as to his parmtage.

13. Sec particularly Articles 23, 24, 44 and 52 of the Freoch Wabonality Law of 1545,

14. K the principle of fus sofi were strictly followed, the child would be French irrsspective of where he
was residing.

15. Law of 22 Decomber 1961, Article 55,
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by accepting foreign nationality; others permit their nationals to take on foreign
nztipnality without losing original nationality. In the latter case, dual nationality may
ulso resulr, Conflicts frequently arise; for example, during the Second World War, when
children born in the United States of alien parents were visiting the home nation of their
parents, they were often conseripted into military service in those countrigs on the ground
that they were nationals because of the nationality of their parents.l® Efforts have been
made by some nations to resolve the problem of dual nationality.??

Another condition that may arise is statelessness. This results when a person loses
the nationality of one state without acquiring nationality in another. For example, under
the laws of some states a woman loses nationality by mateving a foreigner; if her hus-
band’s national law does not give her his nationaliry, she is stateless. In certain cireurnst-
ances a person may be deprived of his nationality by his nationallaw!#, without acquiring
another nationality. 159 As we will see, Bthiopian law makes every effort to avoid both
dual nationality and statelessness.

ow that we have considered comparative approaches to nationality, let us look
al the Ethiopian Matienality Law of 1930. Ethiopia follows strictly the principle of fus
sanguinis. Any person born in Ethiopia or abroad whose father or mother is an Fthiopian
is an Ethiopian subject. *? If the father is an Ethiopian subject, the child automatically
acquires Ethiopian nationality, but if only the mother is an Ethiopian, the child must
affirmatively clect to become an Ethiopian national by living in Ethiopia and proving that
ke is divested of his foreign nationality. Such a child, upon doing so, is to be considered
an Ethiopian subject by birth.2! A child born to an unmarried Ethiopian woman would,
of course, be Ethiopian,

The Law contains no provisions by which a person born in Ethiopia of loreipn
parents is or can become an Ethiopian national except by naturalization. In other words,

l6. Angther conflict may anss 35 to claims against a government where the claimant is a Natfonal both
of the clatming state and the stats against whom the claim is made. In the Camevare Care, decided
by the Permanent Coutt of Arbutration w 15912, the Tralian and Peruvian governments agresd to
submit o arbitration claims arising out of the failure by the Peruvian government to homor certain
checks issued by that government (2 a fircn. The elaim passed into the hands of oertain persons, onc
of whom was Ralael Canevaro. The tribunal was given jurisdiction ealy to consider ¢laims of Tealian
naticnals againgi the Peruvian povernment; thus, if Canevarg aere not an Itabian gational, the tribun-
al would have no jurisdiction to hear his claim. Per: followed fus soli to determine nationality while
Leaty followed fus sarguinis. Since ha was born in Pern of an Ttalian father, Both Pem and Taly would
consider him their national. The court held that for purposes of his status as a claimant, Peru had
the right to consider him as its national and that he was not an Iialian national within the meaning
of the arbitration agreement,

£7. Ome is the Hague Convention of April 12, 1930, Another is the Protocol on Military Obligations
in Certain Cases of Double MNationality., Wot 2]l countries are signstories to these agroements.

12. During the Nazx regine many persons were depoved of German nabonality becanse of their neligion
or political asseciations. These people were thus rendered stateless. Ales, certain couttries provide
for forfeiture of nationality by the commission of certain acts, and the person who thus forfeits his
pationality may become stateless.

19.  Scc the discussion of atternpis to provide protection to stateless persons and the material cited therein
in Bishop, Infersational Law 4148 (2d ed. 1962).

0. The term “‘subject™ is used, since Ethiopia is 2 monarchy. Mote that for international Iaw purposes
there 15 e distingtion betwoen 2 npational, citizen or subject, The status of Ethiopians Nving in Eritrea
i governed by Ooder No, & of 1952, Neparit Gareta, September 11, 1952, Under Scetion 7 of that
Qrder, it is provided that all inhabitants of the terricory of Ertrea, cxotpt persons posssssing forsign
nationality, are Ethiopian nationals, All inhabitants horn in Eritrea and having at least one indigenous
parent or grandparent wene alen declared to be Ethiopian nationzls. Hewever, if such persons possess-
ed loreign nationality, they could rencunce Ethiopian nationality within six months of the date of
the Order. If they did not renounce, they were declared to lose their foreign nationality. The terms
of that Order are identical with the United Mations Proclamation establishing the Federation. Sec
United Mations Proclamation ™o, 390 (4), December 2, 1950,
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the concept of fus soit does not exist here. On the whele this is sound. The zreat majority
of foreigners living here are Furopeans — coming from a diffecent cultnee and a different
ethric group, Children born of such parents should not automatically be considered as
Ethiopian nationals and probably would not desive such autematic assimilation. Those
that desire io do so can obtain Ethiopian nationality through naturalization. However, many
persons from areas such as the sonthern Sudan, northern Kenya and Somalia have entered
Ethiopia. They belong to the same ethnic groups as Ethiopians living in the border arsas
and upon entry, became fully assimilated. Such persons and their children are often in-
distinguishable from the Ethiopians residing near the border, but technically neither they
nor their children are Ethiopians. Perhaps some modification should be made to
provide that members of certain specified ethnic groups who live in Ethiopia with the
ittention to remain here permanently?? should be considered Ethiopians and
that children of such persons born in Ethiopia are Ethiopian subjects by birth. With this
possible exception, the principle of jus sanguinis seems well-suited to Ethicpia.

The Law contains provisions with respect to the effect of marriage, legitimation
and adoption upon Ethiopian nationality. & foreign woman who enters into a lawful
marriage with an Ethiopian takes on Ethiopian nationality. An Ethitopian woman who
marries a loreigner loses her Ethiopian nationality only if the national law of her husband
confers his nationazlity upen her. This insures that no Ethiopian woman will become
stateless by marriage and, where possible, tries to prevent married women from having
duai nationality.23

The same principle 15 applicable with regard to legitimation. Note that legitimation
docs not exist in Ethiopia, because there is no legal concept of illegitimacy. A child is
the child of parents against whom filiation is established: once established it is irrelevant
whether the parent against whom the filiation was established is marded to the other
parent. Thus, the child filiated against an Ethiopian mether or father would be Ethio-
piar, But, If a child bora to an unmarried Ethiopian woman would become Jegitimated
by o Torcign father under his law, problems would arise. Again, in an effort to prevent
cither dual nationality or statelessness. the Law provides that such a child loses his
Ethiopian nationality by the legitimation only if the national law of the father confers
the father’s nationality upon the child with all attendant rights.

Adoption of an Ethiopian child by a foreigner does not cause the child to lose his
Ethiopian nationality, Conversely, a child who is adopted by an Fthiopian does not there-
by acquire Ethiopian nationality. Here, dual nationality and statelessness are possible,
For example, il an Ethiopian child is adopted by a foreigner and under the national law
of the adoptive parent the child takes on the nationality of his father, such a child would
acquire dual nationality. By the same token, if a child adopted by an Ethiopian loses his
former nationality under his national law, he would be stateless unless he acquired Ethio-
plan nationality by naturalization. It may be that at the time the 1930 law was enacted,
the adoption of forcigners by Ethiopians was rare and the concern was to prevent an
Ethiopian child from losing his Etinopian nationality. NMow that adoption is fully covered
by the Civil Code,24 adoptions between Ethiopians and foreigners may increase, Perhaps
the provisions of the Nationality Law should be reconsidered. It may be that an Ethiopian
child adopted by a foreigner should not lose his Ethiopian nationality, though it is diffieult

21. This is important, as thers arc distinctions is the enjeyment of politice] rights Between subjects by
birth and others. See the discussion, infie at note 3E and accompanying text.

22, In other words, domjeiled hiere. See the discussion, infre at notss 53-62 and accompanying text,

23. A foreign woman married to an Ethiopian might have dual nationality if her national law did not
causc her to lose her nationality as a result of the marriage. Still, it is desirable from Ethiopia’s stand-
point that a married woman have the same nationality as her hushand.

24, Civil Code of Ethiopia, Chapter 11.
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to see why he should be in a differsnt position from an Ethiopian child legitimated by a
forsigner. But clearly a foreign child adopted by an Ethiopian should not be rendered
stateless theveby; if he loses his former nationality, then he should obtain Ethiopian
nationality by the adoption.?s

A foreigner may become naturalized after five years of residence in Ethiopia. He
must be “of full age according to the regulations of the national law,” which would be
18 under Article 198 of the Civil Code. He must be “able to earn his living and to
provide for himself and his family.” He must “koow the Amharic language perfectly,
speaking and writing it fluently,” 25» Finally he “must have act previously been condemn-
ed to any punishment for crime or breach of the commeon Jaw.*” The latter provision must
be read in light of the Penal Code, which has codified the penal law and which includes
petty as well as sericus offenses. Tt is difficult to believe that a person convicted of a petty
offense should be denied naturalization. Perhaps the term “crime or breach of the common
law™’" should be interpreted to include crimes “malum in se,”” that is, acts that traditionally
were punishable as crimes in Ethiopia or are generally recognized as wrongful. This matter
would have to be determined by the Commission charged with passing on naturali-
tion applications.

The Mationality Law provides for a special government Commission comprising
the Minister of the Interior, the Minister of Foreign Affairs and another “dignitary of
the Empire,” presumably to be appointed by the Emperor or His designee. The Com-
mission iz to examine the application and hear the applicant in person. Hs decision is
final. Naturalization doss not extend to the wife of 2 naturalized person; she must make
her own application, The Law says nothing about children, and in the absence of express
provision, it must be assumed that children would have to make their own application
upon reaching the age of eiphteen,

Ethiopian nationality may be lost only by the acquisition of another nationality.
In the case of a2 woman, this would includz loss by marriage with a forgigner, providing
his national law conferred his nationality upon her.28 Where a person voluntarily acquired
another nationality, he would lose his Ethiopian naticnaiity, even though the law of the
state of his new nationality permirted dual nationality,27 The Law contains no provisions
dealing with loss of nationality through commission of certain acts or engaging in unlaw-
ful conduct. The laws of some other nations contain such provisions. In France, for ex-
ample, a naticnal who serves in the Armed Forces of a foreign state despite an order to
quit from the French government loses his French nationalify. He must quit within six
months after the receipt of notice unless it is impossible for him to de so.*® France aiso
provides that certain acts of persons who have acquired Fremch nationality ether than
by birth will cause them tolose their nationality.2? These acts include the conviction for a
crime against the internal or external security of France, conviction for crimes punishable

25, ancefmlyﬁemndmadnp&ed:hﬂdﬂesmmufaﬁn:hm But now such 2 child cen claim
French nationelity if he resides in France. Law of 22 December 9461, Article 55

25a. Under & later amendment to the Mationaity Law, 25 Maskaram, 1926 E.C., the requirements of
ﬁwmmufmﬂnum&ﬂmm&mhan:maybewmwﬂbythnﬂumnﬁmm

26. Under American law a woman does not lost her natiovwfity by marriage, Undsr French law
a woman keeps her French nationality upon marriage unlets she repldiates i, and she cannot
repudiate it unless she is able to acquing her hushand™s nationality under his law. Mationality Law
of 1945, Article 54,

27, Amerian law is to the same effect. United States Code, Title 8, Section 1481 (a) (1). InFtanm.haw

ever, such a person does not lose his French pationatity until fifteen years have elapsed from

time he was eligihle to perfors mifitary service, Hemaympudmmhﬂfmmmmiltyﬂunns

that ime, and if he does so, ke will not iose his French natiopality. Matiopality Law of 1945, Articles

B7, BB.

Wationality Law of 1945, Article 7.

Nationality Law of 1545, Articke 58

28
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under Articles 109-131 of the French Penal Code,?® condemnation for desertion, acting
ot behaif of a foreign government contrary to the interests of France or incompatiblc
with the guality of a Frenchman, or conviction for any crime which is subject to punish-
ment of five years of imprisonment. These acts must have occurred within ten years from
the date of acquisition of French nationality.®! The loss of nationality also extends to
the wife and children of such a person providing that they were originally of foreign na-
tionality and have retained such foreign nationality.??

In the United States, there are extensive provisions dealing with loss of citizenship
by the commission of acts, which include taking an oath of allegiance to a foreign state,
serving in the armed forces of a foreign state without permission of the United States
government, accepting employment for a lorcign government where an oath of allegiance
is required, voting in an election in a foreign state, desertion in time of war, committing
treason and departing from the United States with the imtention of avoiding military
service.* The United $States Supreme Court has upheld the power of Congress to provide
for loss of citizenship by voting in 2 foreign election,** but has held that it is unconstitu-
tional to deprive & person of his citizenship for desertion?? (he could, of course, be punish-
ed for desertion) or for leaving the United States with the infention of aveiding military
service *4{again, such a person could be punished, but not by loss of citizenship). Certain
provisions dealing with loss of citizenship by naturalized citizens were declared uncon-
stitutionz]. since they were not applicable to aitizens by birth.37?

These are illustrative of the provisions relating to loss of nationality contained in
the laws of other nations. As stated previously, no such provisions exist in Ethiopian
law. It may be that such provisions would be inconsistent with the concept of Ethiopian
nationality and the desire to prevent the statelessness of any Fthiopian, no matter what
he has done. As the Jaw now stands then, Ethiopian nationality can only be lost by the
voluntary acquisition of another nationality or the obfaining of another nationality by
marriage or legitimation.

The Nationality Law makes it very easy for an Ethiopian who has lost Ethiopian
nationality to reacquire it. All that is necessary for a person who has lost Ethiopian nation-
ality by acquiring another is for him to return to Ethiopia and to apply to the Impenal
Government {presumably to the Ministry of Interior) for re-admission. There is no dis-
cretion to deny the application. So too, a woman who has lost her nationzality through
marriage to 3 for-igner may re-obtain Ethiopian nationality upon dissolution of the marti-
age by divorce, separation or death if she becomes domiciled in Ethiopia and applies
for re-admission, As pointed cut earlier, a child born of an Ethiopian mother in a lawFul
marriage who takes on the gationality of the foreign father may reacquire Ethiopian
nationality by living in Ethiopia and divesting himself of the paternal nationality.
Apparently this is #ot applicable to a child who acquires his father's natiopality through

30. These sections cover the crimes against the Comstitutional Charter, vislations of the civil rights of
others and attacks zzminst lberry.

31, Mationality Law of 1945, Article 00,

32, Nationality Law of 105, Article 100,

31, ilnited States Code, Title 8, Section 1481,

34, Parez v. Brownell, 356 7.5, 44 (1958).

35. Trop v. Dufles, 356 U5, 811 (1958).

6. Kemmedy v. Mendoza-Maortiner, 372 U5 144 (1960},

37. In Schueider v. Rusk, 84 Supreme Cowrt Reporter 1187 (1964), it was held that Congress could
Dot constitutionally provide that a naturelized citizen Iogt his citizenship by residing for three yERIS
in the country of his birth. The sourt emphasized that native born citizens were not sabiect to this
restriction and held that the discriminatfon was so unjustifiable as to violate doe procass.
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legitimation. Where Ethiopian nationality is reacquired, the person is considered an
Eihiopian subject by birth rather than by naturalization.

In summary, Ethicpian follows the principle of fus sanguinis to determine nationality.
With the possibie exception of children born in Ethiopia whose parents, though foreigners,
are of the same ethnic stock as Ethiopian groups, this approach is fully satisfactory, The
Nationality Law tries to prevent dual nationality or statelessness. There are provisions
relating to the naturalization of foreigners. Ethiopian nationality can only be lost hy
taking on another nationality or through marriage or legitimation; but once lost,
Ethjopian naticnality is not difficult to regain. On the whole, the Nationality Law of
1930 seems well-suited to Ethiopia’s present needs.

Distinctions between Ethiopian Subjects by Birth and by Naturalization

Such legal distinetions as exist between subjects by birth and subjects by naturaliza-
tion, are found only in the area of pelitical rights. Article 38 of the Revised Constitution
provides that there shall be no discrimination amongst Ethiopian subjects with respect
to the enjoyment of all eivif rights. A eivil right is defined under Article 389 (2) of the
Civil Code as one, the exercise of which does not imply anv participation in the govern-
ment or administration of the country.?® There are some limitations on the exercise
of political rights by natvralized subject,

Under Article 95 of the Constitution, only Ethiopian subjects by birth may vote
tor candidates for the Chamber of Deputies. S0 too, under Article 96, Deputies must
be Ethiopian subjects by birth, and under Article 103 Senators must be Ethiopian subjects
by birth. There is no requirement that judges be Ethiopian subjects by birth or even that
they be Ethiopian subjects 3% Under Article 67 of the Constitution, no one may be
a Minjstet unless his parents were Ethiopian subjects at the time of his birth; if they were
not, it is immaterial that he was an Ethiopian subject by birth. There is no requirement,
however, that his patents be Ethiopian subjects by birth, so that the child of naturalized
parents is eligible to be a Minister as long as they were naturalized at the time of his birth.
With these exceptions, there is no distinction between Ethiopian subjects by birth and
by naturalization.

Distinctions between Ethiopian Subjects and Foreipners,

In every nation there are distinctions between nationals and foreigners both in terms
of enjoyment of rights and performance of duties. While this is true in Ethionia as well,
the distinctions are such that it is clear that thers is no attempt to impose serious disabili-
ties upon foreigners,*? This spirit is refiected in Article 389 of the Civil Code, which pro-
vides as follows:

(! Fareigners shall be fully assimilated to Ethiopian subjects as regards the enjoy-
ment and exercise of civil rights.

(2} Al rights the exercise of which does not imply any participation in the govern-
ment or administration of the country shall be considersd to be civil rights.

(3} Nothing in this Article shall affect such special condidons as may be prescribed
regarding the pranting te a foreigner of a permit to work in Fthiopia.

38. Rightz which imply such participation may conveniently be called political righis.

39. The reguirmments for appoinoment to the judiciary are set forth in Articls 111 of the Rewvisad
Constitution.

41, Tt is inreresting (o nole that under the Administration of Justice Proclamation of 1942, Negarii

Gazeta, January 3i, 1992, the courts ate prohibited from giving effect Lo any law that makes harsh

and insquitable distinctions berween Ethiopians and forsigners.
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Article 389, of course, must be read in light of the other provisions of the Constitu-
tion and Code that do make distinctions between Ethiopian subjects and foreigners.
The main statutery restriction is that foreigners may not own immovable property herc
except in accordance with Imperial Order.*! This is also applicable to rights of usage
for a period exceeding fifty years or a like interest terminable on death.*? A foreigner
must dispose of such praperty to an Ethiopian within six months; otherwise the property
will be seized and sold by the competent authority. ** Articles 389-393 are the only articles
of the Civil Cede specifically dealing with foreigners,

The other distinction: between Ethiopian subjects and foreigners are contained in
the Constitution. Of course, foreigners cannot vote ar hold pelitical office. Under Article
47, every Ethiopizn subject has the right to engage in any occupation: this is-not true
of foreigners, as the provisions of Article 389 (3) of the Civil Code indicate. *+ Only Ethio-
pian subjects have the right of peaceable assembly 4* and the right of unrestricted move-
ment throughout the Empire?* No Fthiopian subject may be banished from the
Empire,*” a right that, of course, cannot be accorded to foreigners. Finally, ro Ethiopian
sohject may be extradited; others may be extradited only as provided by an international
agreement suck as an extradition treaty.4® With these exceptions, all other rights
guaranteed by the Constiintion, such as equa] protection of the laws, freedom of speech,
due process, petition to the Emperor and all the guarantess afforded to criminal defend-
ants, are given to foreigners as well as subjects. In this connection, it should be noted
that foreigners are exempt from military service.*® All in all, it is clear that foreigners
in Ethiopia enjoy full protection of the law and most of the rights enjoyed by subiects.

At this juncture 2 word should be said about the other provisions of law relating
to foreigners, The Foreigners Registration Proclamation®? requires all foreigners resident
in the Empire to register with the appropriate authorities within 30 days of arrival. In
Addis Ababa they must register with the Director of Public Safety; elsewherz they must
register with the Superintendent of Pelice. This is applicable to all persons above the
age of sixteen. The registration must be renewed annoafly.

At present there Is no comprehensive law relating to the deportation and expulsion
of foreigners. When the Minister of Interior decides that any forcigner is an undesir-
able mmmigrant, he i35 to notify the Minister of Foreign Affairs, who may cancel his resident
permit. Then, the Mimster of Imterior is to arrange for the deporiation of the for-
eigner, ¥ Under Article 154 of the Penal Code, the court may order the expulsion
from the Empire either temporarily or permanently of a foreigner whoe has been convicted
of crime and has been sentenced to a term of simple imprisonment of three years or more,
or who is a habitual offender sentenced to internment, or who is an irresponsible or partial-
ly responsible offender recognized by expert opinion 23 a danger to public order,’2 It

41, Cwvil Code of Ethiopie, Article 390, Likewise, foreigners may not be members of 2 Farm Workers
Cooperative. Farm Workers Cooperative Decree, Megarit Gazeta, (ctober 27, 1960

A2, Civil Code of Ethiopias, Article 393,

43. Civil Code of Ethiopis, Articles 391-2,

44, For the law with respect to the issnance of work permits to foreigners ses Order 26 of 1962, Chapter
V1., MNegarit Gazetz, September 5, 1962,

45, Revised Constitotion of Ethiopia, Article 45,

46, Revised Comstitution of Ethiopla, Article 46.

47. Revised Constition of Ethiopia, Article 49.

48, Revised Constitutior of Bihiopia, Article 50,

49, The dutiss of Ethiopian subjectz and others are contained in Arsticle 64 of the Revisad Constitution.

50. Froclamation 57 of 1544, Negarit Gareta, April 2%, 1944,

51, Proclemation 36 of 1943, Negarit Gareta, April 30, 1942, This act govemns inmigration,

52, Im sich a case the court should comsult the competent public authority.
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would be desirable if Parliament would enact a comprehensive Iaw relating to deporta-
tion and providing for judicial review fior persons ordered depotted, Emecgency situations
could be excluded. In any event, at present foreigners are not advised of the circumstances
in which they can be deported except as incident to punishment for crime.

Now that we have considered the provisions of the law relating to Ethiopian na-
tionality and the status of foreigners, let us turn our atiention to those persons wha, whils
not citizens of Ethiopia, are domiciled here.

BOMICILE
The Meaning of Domicile: Domicile and Residence Defined

A person’s residence is the place where he has his habitation; legally, residence means
the place where a person normally resides.®? In Ethiopia, when a person lives in a placs
for three months, he is deemed to have his residence there. 3% While residence may have
lezal significance for certain purposes, e.g., local jurisdiction, it i not, on the whole, a
significant legal contact,

Domicile differs from residence in two respeets. First, domieile iz 2 unitary conecept:
a person may have several residences,*® but only one domicile at a giver time. *% The
latter statement must be taken to mean that he may only have one domicile at a
time under the law of a particelar state, As we will see, different states have differing con-
ceptions of domicile, Ethiopia may find that & person is domiciled in Ethiopia in
accordance with the provisions of the Ethiopian Civil Code; France mey find that the
same person is domiciled in France under the provisions of the French Civil Code.’?
With this qualification, however, @ person can have only one domicile at a given time.
Secondly. demicile denoles an element of permanency; it is the place where a person
resides and has established his interests with the iatention of living therz “permanently™ —
a term which also has differsnt meanings. But we may say as a general proposition that
domicile requires residence in a particular place coupled with the intention to live there
“permanently®’,

Domicile moder the Civil Code

Article 182 of the Civil Code provides that *“the domicile of a person is the place
where such person has established the principal seat of his business ¥% and of his interest
with the intention fo reside there permanently.”” We must define the word “permanently™
in this context, and it i5 submitted that “permanently” should mean “for an indefinite
period of time.™ What may be called a “foating intention to return™ should not be suffi-

£l Civil Code of Ethiopia, Article 174,

34, Civil Code of Ethiopia, Article 175 (2).

55. Civil Code of Ethiopia, Aricle 177 (i).

35, Civil Code of Ethiopia, Article 186.

57. Each state must decide where a person 15 domiciled in accordance with its own law. Az the High
Court pointed out in KEakkings v. Kokkings, Chvil Case No. 47Tf52: *The fact that the petitioner may
at Gresk law be considered as domiciled in Ethippia under article 54 of the Greek Civil Code does
in pe way imply that be woutld have to be considered az domiciled here according to Ethiopian law,
As already mentioned, it is Echiopian law alone that determines this point.** See slso fx re Amresley
[2926] 1 Chancery 692, where the Court of Appes! held that a British schject was demiciled in Franes:
under the British conception of domicile, though under French Iaw she woald not be desmed to have
acquired a French domicile.

33. The teomn “bosiness" should be construed o mean employmoent.
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cient 1o prevent a person from acquiring a domicile here, For example, let us assume that
a2 Greek merchant comes to Ethiopiz, brings his family with him, and invests substantial
amounts of capital in a business. He plans to retoen to Greece when he retires. He should
be considered domiciled in Ethiopia, as his intention is to remain in Ethicpia indefinitely.

This interpretation of domicile is buttressed in Ethiopia by the provisions of Article
184 of the Civil Code, which provide as follows:

(1Y Where a person has his normal residence in a place, he shall be deemed to have

the intention of residing permanently in such place.

{2} An intention to the contrary expressed by such person shail not be taken into
consideration unless it is sufficiently precize, and It is to take effect on the
happening of an event which will normally happen according to the ordinary
course of things.

For example, if a person came to Ethiopia to work on a five year contract, intending
to leave after the expiration of the five years, he would not be domiciled in Ethiopia,
though he has hiz residence here, The intention to leave is sufficiently precise and will
take place upon the happening of a definite event i. e. the expiration of the five years. In the
case of Shaito v. Skatte,”® the Supreme Imperial Court construed Articles 183 and 184
and concluded that “permanent”™ meant for zn indefinite peried of time. The person
whose domicile was in question was a “safari outfitter,” carrying on his private business
here, and had been resident in Ethiopia for six years. The High Court (with one member
dissenting) denjed his petition for homologation of divorce on the ground that he was
not demiciled here. as he might some day leave the country (he was an American citizen):
therefore, it concluded that he did not “‘intend to live in Ethiopia permanently.” In re-
versing the decision, the Supreme Tmperial Court held that “the majority was certainly
wrong to foresce too much the future."” Since he was residing in Ethiopiz and had his
business here, the presumption of Article 184 applies: in the absence of clear evidence
of contrary intention, the presurption was not rebutted, and he was deemed domiciled
i Ethiopia. To the same effect is the case of Zizsos v, Zirses,®? involving a2 Greek national
who had lived in Ethiopia for some years and whose business was here,

The approach toward domicile under the Civil Code is vastly different from the
carlier approach, at least as evidenced by the holding of the Supreme 'mpecial Court
in the case of Pastari v, Aslamidis, 80 decided before the Code. The person whose demicile
was in question was a Greck national who came to Ethiopia in 1910. He established a
business here and was marriad here. He made & number of visits to Greece during that
time and went there when he was seriously ill: he returned to Ethiopa after he was cured.
The court conciuded from hiz testamentary will that he intended it to be governed by
Greek law, since it would be valid under Greek law, but not under Ethiopian law, and
since he directed that it be execoted by the Greek consul in Addis Ababa.

The court held that he was not domiciled in Ethiopia, Tt said that the test of whether
a person acquired a domicile was whether “he intended to make the new country his
permanent home in such a way as to detach himself completely from his country of origin
and from its laws and customs and to subject himself permanently, as regards personal
law, to0 the laws and customs of the new country.” In following what is apparentty the
British approach, the court emphasized the following:

(1} length of residence. even though continuous, is not sufficient to establish a change
of domicile:

59, Covil Aspeal No. 134156, 1 Journal of Ethiopian Law 190 {1954.)
0. Civil Appeal No. 83156,
61. Civil Appeal No. 33847,
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(2} change of domicile must clearly be proved, and the burden of proof required
to show a change from the domicile of origin is greater than in the case of a domicile
of choice. The court concluded that there was not sufficient evidence fo show that the
person had acquired a domicile of choice in Ethiopia, It emphasized that he continued
hiz “Greek way of life™" here and thus did not have the inteption to acquire an Ethiopian

The result would clearly be different under the Code. He has both his business and
his normal residence in Ethiopia. The presumption then is that he was domiciled in Ethio-
pig. The intention to return to Greece was “floating™ at best, and there was no fixed event,
upon the happening of which he would return to Greece. In fact, he died here. Therefore,
there would be no evidence to rebut the presumption that he intended to live here perma-
nently, and today such a person would be considered domiciled in Ethiopia,

Ethiopia’s policy, as evidenced by Articles 183 and 184 of the Code and the inter-
pretations Lthe courts have put upon them, favors a finding of domicile when & person lives
and works here. This insures that foreigners residing here and having their business or
employment here shall be deemed to be Ethiopian domiciliaries absent a clear and precise
intention to the contrary.$?

On the other hand, the Code does not require that a person must have spent any
particular amouat of time in Ethiopia in order te acquire a domicile here, as long as the
necessary intent is present. Presumahbiy the Ethiopian courts would reach the same result
in a case such as Whire v. Tennant ®? ac did the American state court that decided the
case. The person whose domicile was in question sold his home in State A and moved
to a new home in State B with his wife. Previcusly he had shipped some movable pro-
ety to State B, He was in State B about a day when his wife became ill. He took her
back to State A, where she would stay with relatives intending to immediately return to
State B the wife would return to State B when ber health improved. The husband died
suddenty while still in State A. It was held by the court in State A that he had acquired
a domigile in State B, He has his regidence there, was physically present there, and had
the intention of living there permanently, TBere was a concurrence of residence and the
intention to live there permanently. Since there is no requirement under the Code that 4
person have his residence in Ethiopia for any period of time, the same result should be
reached in Ethiopia.

Muareover, there iz no requiremnent under the Code that the person have a fized place
of abode in Ethiopia. Under Article 177 of the Code, a person may have several residences,
The term “normal residence in a place,”” as wsed in Article 184, should refer to residence
in Ethiopia rather than residence in & particuiar part of Ethiopia. 5o, if a person lived
part of the time in Addis Ababa, part of the time in Gondar, and part of the
time in Jimma, staying in hotels in each place, he should be deemed domiciled in Ethiopia,
though he does not have a permanent residence in any part of the Empire.54

62, No formalities are required to obiain an Fthiopian domicile.

63, 31 West Virginia Reports 790, § Southeastern Reporter 596 {1888).

64. For cases involving this question and holding that the person scquired 2 domiciled in that stab:, see
Marks v, Marks, 75 Federa! Reperrer (UK. Circufi Cours, Tennessee} 121 (15%6); and Himanr ».
Winans, 205 Massachuseits Reporis 388, 91 Northeastern Reportzr 334 (1910).

Article 185 of the Code provides that where a person perfors the work of his calling in & place
andpamhis!‘amilyursodal[ifeinmthnplm,heshaﬂincascofdoubtbedmaﬂmhauhﬁ
domicils in the latter place. Such a situation cotfronted tao American state courts, where the persom
whose domicile was in question had his business in Statz A and lived with his family in State B. The
court in State A held thar he was domiciled there, Be re Dorrance’s Extate, 115 New Jerzey Equity
Reporis 268, 170 Atlontie Reporter 601 (1934); the court in State B beld that he wasz domiciled in
State B, fx re Dorrance’s Estate, 300 Permsyfvania Reporis 151, 163 Arlantlc Reporter 303 (1932).
The question i3 clearly resolved in Ethiopiz Ly the provisions of Acticle 185,
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The intention under Articles 183 and 184 must be the intention of living in Ethiopia
rather than the intention of acquiring a domicile. These sections would prevent a person
from acquiring a domicile in Ethiopia simply by renting a room here while actually living
elsewhere. Consider the situation presented in a case such as Kirby v. Town of Charleston.S*
For legal purposes the party wanted to acquire a domicile in State A. He rented a hotel
room there, but never used it and continued to Iive in his house in State B. It was held
that his domicile remained in State B, as he never had the intention to five in State A.
The same result would be reached under Article 123 of the Code, since in such a situation
thers was no intention to live here permanently.

Article 187 deals with the problem that arises when & persen has left his former
domizile with the intention not te return, but has not yet acquired a new domicile. Let
us say that a Greek national who has been domiciled in Ethiopia decides to return to
Greece and live there permanently. He leaves Ethiopia, but dies before he reaches Greece.
The question is where he was domiciled at the time of death. He has abandoned his Ethio-
pian domicile, but has not yet acquired a Greek domucile, since he was not physically
present there — the intention and physical presence have not coincided. In such a situa-
tion English courts have held that the person reacquires his domicile of ongin, that is,
his domicile at the time of his birth.%® This may be a relic from colonial days when many
Englishmen were domiciled in the colonies and were returning home in their old age. When
such a person died, if he were found domiciled in England, English law rather than colonial
law would determine the distribution of his estate. The American courts, on the other
hand, have held that the person retains his former domicile unti] he acquires a new one.®”
Ethiopia follows the latter approach: under Article 187 of the Civil Code, a person retains
his domicile in the locality where it was established until he establishes his domicile in
another place.

A married woman has the domicile of her husband as long as the marriage lasts
unless he is affected by judicial or legal interdiction;8# it is not possible for her to acquire
a separate dornicile,%? though she may acquire a separate residence.”® An unemancipated
minor shall have the demicile of his puardian,”? though he toe may acquire a scparate
residence.?? An interdicted person retains his domicile at the time of his interdiction 73,
though he also may acquire a residence of his own. 7+

In summary, the law i very clear with respect to the acquisition of Ethiopian
domicile. Persons having theit normal residence here are presumed to be domiciled here
unless this presumption is rebutted by clear evidence of contrary intent, and their lcaving
Ethiopia is to take place uporn the happening of an event that is likely to occur. This means
that persons living and working here for an indefinite time will be held by the Ethiopian
courts to be domiciled here. The fact that the law is clear has great significance in the

65, 99 Aldantic Reporter 835 [New Hampshire Suprzme Court 1916).

66. Udny v. Uidny, [1869] Law Reportr, 1 Sc. & Dre. 4410

61, In re Jones, 192 lowa Reports 18, 182 Northwestern Reporrer 227 (1921).

68. Civil Code of Ethiopia, Adicle 159

69. The recent trend in the United States and in some other countries has been to permit the wife to
acquire a sepaiale domicite even during the continuance of the marriage. Ethiopia's spproach 1o
dormicile is the same as her approach to nationality,

0. Civil Code of Ethiopia, Article 178,

71, Civil Code of Ethiopia, Article 190,

72. Civil Code of Ethiopia, Article 178,

73. Civil Code of Ethiopia, Article 190,

4. Civil Code of Ethiopia, Article 178.
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Jdetermination of ths guestion of the governing personal Jaw, te which we now Twn pur
attention.

THE PERSONAL LAW

The MNatuzre of the Prohblem

Ini all legal systems certain questions are determined by the persoraf faw. By personal
law we mean the law of a state with which an individual has seme connection. The court
must decide which law delermines matters of a person’s status — does he have the capacity
to marry, what are the rights of his children and the like. The law that determires such
questions is called his personal law. In many states personal law delermines all questions
ol suecession to movable property. The questions that are determined by personal law
are found in each state™s rules of private international law, or conflict of laws, as it is
sometimes called.”® 1t is that law which decides what state’s law is looked to for the per-
sonal law, e.g., Lhe law of the state of which the person is a national or the law of the state
where the persan i domiciled.

The problem is complicaied in Ethiopia by the fact that at present the private inter-
national law has not been codified. The provisions of the draft Civil Code dealing with
private international law were not included in the final cnaciment.?® Unti] such time as
this eodification takes place, the quesiion will have 1o be determined by case law, Before
considering the Ethiopian cases on the subject, let us look at the approaches other nations
have taken to this question,

Approaches toward the Governing Personal Law

Three distinct approaches have been taken toward the question of governing personal
law, which, for purposes of convenience, may be called the civil law approach, the com-
mon law approach and the Latin-American approach.

Civil law countries have by and larpe adopred nziionality as the governing personal
law, thouph some are turning toward domicile. For example, Anticle } of the French
Civil Code provides that “the laws relating to the condition and privileges of persons
govern Frenchmen, although residing in a foreign eountry;® and the French rules of
private international law hold that the personal law of loteigners residing in France 13
the law of their nationality.?? Article }7 of the Italian Civil Code provides that “the status
and capacity of persons and family relationships are governed by the law of the State
to which the persons belong. 7% To the same effect s Greek law™, Hungarian law®¢,
Bulgarian law®!, and the law of many other European countries and countrics that
employ the civil law.E?

75, It has been held in Ethiopia, as we will sce infre that personal law governs questions of status and
sucoession to movables.

6. David, A Civil Code for Ethiopta, 37 Tolamr Low Review 187 (1963).

TT. Sec the discussion in Planicl, Trearfse on the Civil Law 181 (English Trans. 1959).

T8, See the discussion in MceCusker, The lalian Rules of the Conflict of Laws, 25 Tufanme Law Revlew
70, 75 (1950,

79. Sze the discussion in Nicoletopoulos, Private International Law in the New Goeek Civil Code, 23
Tiddomer Law Review 452, 455 {1949).

80. See the discussion in Drobing, Conflict of Laws in Recent East Eyropean Treaties, 5 American Journal
of Comparaiive Low 487, 489 (1958).
81, fbid

82. Bee I Rabel, The Conflict of Laws: A Comparative Stady 113-115 (2d ed. 1958). Ses alse McCusker
supra, note 7B,
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In examining the reasons for using nationality, we find that such reasons may be
historical, may follow from the theoretical nature of the system, or may be quite practical.
In commenting on Italian law, one writer observed®? that the retention of the nationahity
pringiple in [taly under the 1942 Civil Code was due Lo two reasons, ong historical, the
other political. He points out that the nationality principle was most fully developed
by an Italian, Mancini, during the time of Italy’s unification. Mancini's thesis was that
law is personal and not tertitorial, that it 1s made for a given people and not for a given
territory®+, In other words, & person carries his national law with him irrespective of where
he resides.®$ Thus in personal matters, national law rather than the law of domucile
governs. The political reason, according to the authar, lies in the “intensely nationalistic
doctrines of mote than twenty years under Mussolini,”” He summarized these doctrines
as foliows: -

“It would be an abdication of sovereignty if a State renounced its right to govern
its national whe has emigrated ; conversely, it would be & violation of the soversignty
of the emigré’s nation if the receiving nation shouald apply to the emigré laws not
made for him; finally, legal ties of the emigré with his fatherland comtribute to his
fidelity to national institutions.™

In other words, it was strongly in the interest of Haly to bind [talians living abroad
by Italian laws; reciprocity demanded that the same treatment be accorded to foreigners —
far fewer in number — who happened to reside in Italy.

Ancther author, commenting on Greek law,?¢ points cut that Greece has a large
number of nationals who emigrate to varfous parts of the world (there is 2 substantial
mumber in Ethiopia) and that, therefore, “no reason could be strong enough to lead to
the abandonment of the nationality system, the continvation of which wus econsidered
as & measure of self-preservation.” This desite to controd the persenal status of nationals
residing abroad even takes precedence owver consistent adherence to political ideclogy.
For example, treaties between socialist states such as Hungary and Bulgana retain nu-
tionality as the basis of personal law. One writer, commenting on this treaty,?7 suys that
the reaffirmation of the nationality principle is “astounding™ and inconsistcnt with social-
ist theory, He asks “is not the application of this or that form of socialist ]aw to 2 comrade
of this or that socialist state rather irrelevant.”” While the result eould be explained on
the basis of the “inviolable sovereignty of each socialist stare,”” nonetheless, it seems that
the desire to control nationals residing abroad is great, even if they are residing in other
socialist states.

Finally, nations with a large number of nationals residing abroad may fear that
the personal status of these persons will be governed by an alien legal system, with alien
ideas, particularly as to marriage and the family. One writer, in pointing out why Belgium,
The Metherlands and Luxemboutz have followed the nationality system,®F gbserves
that “many Eastern countries have quite different conceptions of marrlage and parent-
child relationships.” He says that western states should not accept bigmay or the like
as legal for its citizens domiciled in those nations$; consequently, it must hold that the
personzi law should be that of nationality rather than domicile,

83, MoCusker, supre ooie 78, at p. 72,

R4, See the discussion of Mangini's theory in Stumberg, Caees on Conflicts 5 (1956).

&5 The only exception would be when the public policy {ordre public) of the state where 2 person rezided
demanded that its law be applied. Thus, Article 3 of the French Civil Code provides that “the laws
of police and public security bind 2l the inhabitants of the termitory.”

6. Micolstopoulows, supra note 80, at p. 455,

&7. Drobing, supra note 80, at p. 496,

88, Moeijers, The Beps=lux Convention on Private International Law, 2 American Journal of Comparative
Faw 1-2 (1953),
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It is for reasons such as these that many nations have adopted nationality as the
basis of personal law.

The same type of considerations have led England and the United States to adopt
domicile as the basis of personal law. Anple-American conflicts law followed the
territoriality theory, first developed by Huber, but given its greatest impetus in later times
by the writings of Joseph Story, an American jurist.®® The essence of the territoriality
theory was that the laws of each nation had force within the boundsries of that nation,
but not without. Persons did not carry their national law with them; rather they were
subject to 1he laws of the state where they lived. Consequently, the governing personal
law was that of a person’s domicile — the place where he was with the intention to re-
main — rather than his nationality.

Moreover, there were comparatively few Englishmen residing outside of Ingland
except for the colonies. And England controlled the legal system in the colonies; thus,
she could insure the application of English law to British nationals where she deemed
this desirable. Likewise, by using domicile as the governing personal law, the American
states exercised control over the large number of foreign immigrants: few Americans are
domuciled abroad, even today,

A number of Latin-American states follow a mixed system. Local law is applied
to foreigners domiciled there — to this extent they lollow the common law approach
However, national law is used to govern the personal relations of their nationals domiciled
inn other countries. With variations, this approach is taken in Chile, Colombia, Ecugdor.
Costa Rica, El Salvador, Peru, Venezucla and Mexice.? This accomplishes the goal
of civil iaw countries, namely, control of nationals domiciled abroad.

The proposed French Draft on Private International Law, which has not yet been
adeapted, would modify the traditional approach by providing that focsigners domiciled
in France for more than five years would have their status and capacity poverned by
French law. Frenchmen domiciled elsewhere would continue to be subject to French
personal law. #3

Such an approach is suitable, perhaps, for a country having a large number of its
citizens domiciled abroad, and a large number of forcigners domiciled there, Stll, it can-
not help but cause ill-will ameng nalions; if a nation believes thal personal [aw should
be that of nationality for its nationajity domiciled abroad, then it should not deny to other
nationality the same conirol over their citizens that it purports o exercise over its own.

The Governing Personzl Law in Ethiopia

As stated previously, there are no statutory provisions dealing with personal law
in Ethiopiz. In the past, judicial decisions have gone both ways on the guestion, some
holding nationality and others holding domicile to be Lhe basis of personal law. Of the
cases dealing with the question that are known to the author twe High Court decisions
held that nationality was the governing personal law. In Verginella v. Antoniani,?? the peti-
tioner, an Italian subject admittedly domiciled in Ethiopia, sought a decres of judicial
separation from his wife. The institution of judicial separation, according to the court,
was not known in Ethiopian law. The court held that [talian law should apply and ordered
the judicial separation. lts reasons for applying Italian law were as follows:

89, See the discussion o Siumberg, sgws nowe B4, at po 35

20. Madelman, The Question of Revision of ihe Bustmante Code, 57 A4merican Sournal of Intermational
Faw 384 (19671

91. Article 27,
92, Civil Case No, 303/3).
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(1) the petitioner was an Italian subject;

{2) the respondent was also an Italian subject;

(3} the marriage was celebrated in accordance with Italian law;

{4y there was no provision in Ethiopian Iaw dealing with judicial separation; and

(5} it was the practice of the Ethiopian courts to apply principles of foreipn law
in matters between foreigners where Ethiopian law makes no provision for the
matter.

This reasoning ignores the fact that the petitioner was domiciled in Ethiopia; more-
over, the result of this decision is that the petitioner receives a remedy in Ethiopia that
is not available to Ethicpian subjects.

Another case to the same effect is Katsoulis v. Karsowufis®? whers the pdrties were
Greek natjionals domiciled in Ethiopia. The petitioner sought a divorce on grounds of
desertion. The court held that the case should be decided according to the national law
of the parties and ordered a divorce based on the Greek Civil Code. In the cases
of Andriampanana v. Andriampanana®#, and Zervos v. Zervos, #% the court did not reach
the question, since there was no conflict between Ethiopian law (the parties were domiciled
here) end the law of their nationality; the petitioner was entitled to a divorce under (he
law of either state. It should be noted that all these cases were decided pior to the effcctive
dete of the Civil Code; as we will see, under the Code the courts will not usually take jeris-
diction to decree a divorce.

Two Supreme Imperial Court cases, on the other hand,-have held that domicile
should be the basis of personal law. In Yohannes Prate v. WT Tsegainesh Makonnen,%®
the court was confronted with a situation of an Italian national who died domiciled in
Ethiopia. He was married to a woman in ltaly and left childrer by her. He lived with
an Ethiopian woman and also left children by her, who would be considered illegitimate
under [talian law, Under [talian law illegitimate children cannot inherit fram the lather.
Under Ethiopian law the concept of illepitimacy is unknown. All children inherit equally
from the father, as long as paternity is established, and here paternity was admitted.
If Italian law—the law of nationality—were applied, the Italian children alone would
inherit. 1If Ethiopian law — the law of domicile — were applied, all children, ltalian
and Fthiopian, would share equally. The Supreme lmperizl Court held that domicile
was the basis of personal law and applied Ethiopian law. The English version of the judg-
ment states the following:

“Now the personal law may be cither the law of nationality of the deceased or the
law of his domicile at the time of his death. There is no enacted law in Ethiopia to
lay down which of these two laws is to be followed and decided cases have not been
consistent in following one law or the ather. The recent trend of jurisprudence, how-
ever, has been in favour of the law of demicile. In our opinion the law of domicile
is more adequate to govern the juridical sitvations and relationships given rise to
by & person who has established his domicile in a particular country without giving
up ins original nationality; we consider, thercfore, that the law of domicile should
be the Iaw governing all matters of personal status.™

This case was followed and applied in Alfredo Pastori v. Mrs. Aslanidis and George
Asleridis,®T which held that the question of proprietary rights between husband and

93, Civit Casa MNo. 250/51.
4. Civil Case Mo, 441/52.
95, Civil Case No. 154752,
95 Civil Appeal No. 63849,
97, Civil Appesl No. 138/47.
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wife was governed by the law of the matrimonial domicile rather than the law of
nationality.9¥

The result in the Prata case, particularly, demonstrates the soundness of employing
domicile as the basis of personal law in Ethiopia. There is a large number of foreigners
demiciled in Ethiopia; Ethiopia is very hospitable to foreigners and many have chosen
to spend their lives hers, where the opportunities open to themn are often greater than
in the country of their nattonality. As we saw earlier, the legal distinctions between Ethio-
pians and foreigners arc few., There are far fewer Ethiopians domiciled in other
countries. The forsigners domiciled herc live their lives here, engage in business here,
marry and produce children here. Ethiopia has a strong interest in regulating the status
of these persons and the succession to their movable property. A prime reason for con-
tinental nations employing nationality as the basis of personal law is that they have many
miore nationals residing abroad than they do foreigners domiciled there and want to contrel
the status of their nationals. In other words, the rule as to governing {aw is in no small
part fashioned on the basis of the interest of the country applying the rule, Ethiopia should
protect its own interests and thus use domicile as the basis of personal law. As pointed
out ¢arlier, domicile i5 easily determined under the provisions of the Civil Code; thers-
fore, nationality should not be chosen on the ground that it is easier to determine than
domicile. ¥n summary, it is submitted that the courts of Ethiopia should hold that the
personal law should be the law of the place where a person is domiciled rather than the
law of the state of which he is 2 national.

There ig a collateral question, which relates to the circumstances under which the
courts of Ethiopia will take jurisdiction to determine matters of family status such as
divoree, The courts have held that they will aot take jursidiction unless one of the parties
is domiciled here. In Hallock v. Hallack, #2 the party seeking a divorce was an American
employed by Ethiopian Adrlines. He was here on a term contract and was domiciled in
the State of Alabama in the United States. He contended that under the law of Alabama
residence in the state For at least one year was sufficient to confer jurisdiction on the courts
to issue decrees of divoree. The Supreme Imperial Court quite correctly held that what
the Alabama courts would do was irtelevant in Ethiopia. The court held that in the absence
of legislation by Parliament establishing residence as a basis of jurisdiction to divorce,
the court would require that at least one of the partics be domiciled in Ethiopia. Conseque-
ntly, the petition was dismissed. The same result was reached in Kokkinos v. Kokkinps, 100
where the court found that the petitioner was not domiciled in Ethiopia. In a number
of other cases, the court, in taking jurisdiction, emphasized that at least one of the parties
was domiciled here,'%1 It shonld be pointed out that now the husband must be domiciled
in Ethiopia, since under the Code the wife’s domicile follows that of the husband as long
as the marriage subsists.!'?? Since the courts will take jurisdiction only on the basis of
domicile and since it appars that domicile will be the basis of personal law, it follows
that in diverce actions only Ethiopian law will apply.

There is also a procedural reason why this should be so. Under the provisions of
the Civil Code caszes of divorce must be heard initially by the family arbitrators rather
than the courts. Diffienlties arising out of marriage must first be submatted to the famly

98. Note that in that case the court found that the parties were not domiciled in Eilbiopia. Ses ihe dis-
cussion, supre note 61 and accompanying text. Under the provisions of the Civil Code they would
oow be found domiciled here.

99, Civil Appeal No. 249/50.

100, Civil Case No., 477752,

101, ¥erginclla v. Antoniani, supre oots 92 Katsoulis v. Kasoulis, sepra note 93 Andriampanans v
Andriampanana, supra oote $4; Zervos v. Zervos, supra note 93,

102, Civil Code of Ethiopiz, Asticle 189,
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arbitrators,1?? and the role of the court is to decide whether or not a divorce has been

pronounced.! 4 As the Supreme Imperial Conrt pointed out in the case of WO Jamanesh
Amare v, Ato Teferra Wolde Amariue:30%

“As repards the question of diverce, the Civil Code has established certain

rules which must be complied with. In the first place, the Civil Code has established

a body of persons called the family arbitrators to whom all difficulties arising between

the spouses during marital life must be submitted.... Petitions for divorce must be

submitted ta the family arbitvators; and until such time when the petition for divorce
has been submitted to the family arbitrators and when the latter have pronounced
their decision, the Court has no jurisdiction to deal with divoree; the Court can,
however, decide whether or not a divorce has been pronounced by the arbitrators.™

The Code makes no provision for special treatment for persons not domigiled here,
and the court should not read an exception for them into it. It would be unsound for
the court to appeint family arbitrators or 1o proceed to hear the case in the absence of
family arbitrators;1%% as the court pointed out in the case of Kokkinos v. Kokkings,1"?
it is more reasonable for such persons to petition the courts of thefr domicile for
the divoree,

In summary, the courts will not hear a petition for diverce unless the hosband is
domiciled in Ethiopiz; note that if the husband is domiciled here, the wife is also. Divorce
in Ethiopia must be handled by the family arbitrators rather than the court. OFf course,
Ethiopian substantive law must be applied by the family arbitrators. If the courts used
nationality as the basis of personal law in divorce actions between foreigners domiciled
here, it would have to by-pass the family arbitrators. It is difficult to see why the courts
should do so; for the reasons indicated previously, foreigners domiciled bere should be
subject to Ethiopian law rather than to the law of their nationality. If this approach is
followed, there will be no question of applying foreign law in a divoree action. Turisdiction
to divorce then exists only on the basis of domicile, and under the Code divoree must
be pronounced by the family arbitrators rather than the courts,

CONCLUSION

In this paper an attempt has been made to discuss the Ethiopian law telating to
nationality, domicile and the governing personal law. The Nationality Law of 1930 sets
forth the conditions for the acquisition and loss of Ethiopian nationality. The Civil Code
clearly defines domicile and demonstrates legislative imtention that foreigners residing
here and having their business or employment here shall be deemed Ethiopian domicil-
iaries absent a clear intention to leave Ethiopiz at a definite time in the future. The recent
trend of decisions would indicate that domicile is to be the basis of personal law, which
is very sound in view of the large number of foreigners domiciled here, At such time as
private international law is codified, a provision to the effect that domicile is the basis
of personal law should be included in the codification,

103, Civil Code of Ethiopia, Articles 725.728.

104, Civil Code of Ethiopia, Arnicle 729,

105, Civil Appeal Mo, 101758,

106. However, in some eircymstances, where the appointment of family arbitrators is impractice], the

court may decree the divorce, Forti v. Forti, Civil Case Mo. 174/55. In that case the whemeabouts
of one of the parties was unknown.

See also Zevi v. Zevi, Civil Appeal No. 1109/56, where the Suprome Imperial Court beld that the
majority of the arbitrators had ¢rved in denying the divorce. Therofore, it confirmed instead the
meport of the minority of the arbitrators granting the divorce,

107. Sugra note 100.
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CURRENT ISSUES

CIVIL CODE ARTICLES 758-761: SIDE ISSUES

(Paternity claims barred by Article 761 of the Civil Code: The problem of substitute
remedies, }

INTRODUCTION

Some members of the Ethiopian legal profession are concerned about the severity
of our codified law of filiation which has been comprehensively restated in Workinesh
Bezabih v. Yidenekow, recently decided by the Supreme Imperial Court and reported
in ¥aolume I of the Journal of Ethiopian Law {1964) at page 17. Rather than adding 10
that luminous opinion, thiz note is concerned predominantly with certain side issues
raised by the situation of a deserving motherclaimant who does not satisfy the sirict
conditions requirsd by Article 758 of the Civil Code for a judicial declaration of the
paternity of her child, The text below constitutes & succinet anatytical exploration of the
following guestion:

What remedies, if any, may still be available in such a situation with respecr w (1)
paternity, (2) damages, and (3) aliments?

PATERNITY

There are no remedjes with respect to a deciaration of paternity under Articie 758
of the Civil Code in circumstances other than those of rape or sbduction. Article 761
expressly prohibits the consideration of ather circumstances, e.g.. seduction or admission
{see also the prohibitions under Asticle 721 of the Civil Code). Remedies, if any, available
to a claimant denied recovery under Articles 758-751 of the Civil Code may lie rot with
respect to a declaration of paternity, but with respect to offences, faults, or acts which
are not grounds for a declaration of paternity.

Consequently, we have to explore, outside the domain of declaration of paternity,
the possibilities of giving redress to a claimant failing or likely to fail in her suit for a
declaration of paternity of her child. There is ample scope for such redress and precedents
in its favour exist abroad. Some remedies mav lie cleasty in Tort (see the discussion below
under Damages), while others are argued for, with scant clarity, by the protagonists
of “zlimentary™ or “guasi-alimentary™ redress {see the discussion below under 4liments).

DAMAGES

H the defendant’s conduct, not amounting to abduction or rape {Articles 558 and
589 of the Penal Code), constitutes a seduction in terms of Article 596 of the Penal Code

or constitutes any other penal offerce, a claim for damages can be based on Article 2035
of the Civil Code.
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If, without amounting to an offence, the defendant’s fault merely consists of conduct
coatrary to good morals, a claim for damages can be based on Article 2030 of the Civil
Code in its Amharic end French versions. The English version of this Article is wrong
in that “offence™ should read *fault™ and “public morality” should read “good morals."”
Article 2030 will allow damage-redress whenever the case of a mother-claimant denisd
recovery under Articles 758-761 shows a minimum of merit. But fornication alone,
without other blamable conduet, is insufficient to ground any claim (Article 721 of the
Civil Code).

In appropriate cases, moroel damages may be awarded over and above the material
ones on the basis of either Article 2107 ar 2114 of the Civil Code in the Ambaric-French
versions. The English version of both seems wrong:

{a) Article 2107 (compare 2038) deals with a “repulsive”” variation of what should
perhaps be termed battery rather thaon assault.

(b) Article 2114, in the French version, speaks not of assault but of “attsinte &
la podenr™ and (apart from rape} of “acte contraire 4 la pudeur.”™ It aiso quit.
clearly contemplates moral reparation, whick the English version does not.
Article 2114 requires 2 penal conviction prior to damape.awards. So the French
master-versions of the Civil and Penal Codes might have te be collated to find
the penal counterparts for this provision, without which its object, moral
damages, cannot be attained. Such counterparts should presumably be sought
in Articles 590-595 of the Penal Code dealing with “'sexual outrage.””

Where the defendant,s illegal or immoral conduct (e.g. an uafair seduction)
was due to his intent to injure, Asticle 2106 {(compare 2032) of the Civil Code
may alons suffice to ground a ¢laim for moral damages.

ALIMEMNTS

Can redress be given in the form of aliments or (maintenance,) under Article 803
of the Civil Code? The answer ciearly is in the negative, unless the required relationship
{in our case paternity) is specifically established in the ways prescribed. These ways are
more limited in FEthiopian law than in the French law, which recognizes, for
example, seduction or admission as sufficient grounds for a declaration of paternity (see
Freach Civil Cede, Article 340, as of July 15, 1953). Tweo points remain for discussion:

{a) Even without the establishment of paternity, French eourts sometimes impose
an alimentary obligation by circwitous metheds {see Encpclopedie Dalloz,
Droit Civil, Tome 1, Aliments, No. 63-77), which we shall now illustrate in
terms of Fthiopian law. A defendant’s conduct not amounting to the formal
acknowledgment required by Article 748 of the Civil Code, but otherwise clear-
ly recopnizing his probable paternity {(statements, acts of supporting the child,
etc.} may be alleged to constitute an actionable novation of a non-actionable
moral obligation to maintain the child, Moral obligations are recogmized as
to their defensive effect by Article 3166 (1) of the Civil Code, But we could
hardly imply an acceptance and conclusion of their novation in view of the
strict requirements of Articles 1682, 1828, and 1828 of the Civil Code. Still
more questionable are some French decisions which, even in the absence of
such *“movations,”” sward compensation in the nature of gquasi-azlimentary
(revisable) obligations in cases of non-established paternity (Encyclopedie



®

Dalloz, ibid., No. 13, including further reference). The aforementioned cir-
cuitous methods of alimentary relief are widely criticized as illogical {e.g..
Mazeaud, Lepons de dreit civil, Tome 1, No. 963, See also No. 982). They
would be exceptionally disruptive jn Fthiopia in view of the recent restrictive
purposes clearly and mandatorily expressed in Articles 761 and 721 of the
Civil Code, and whose change, therefore, lies in the power of the legislator
alone by the interpretative canons of the Common Law, the Continental Law
and the Ethicpian Law alike (Article 1733 of the Civil Code a fortiori: see G.
Krzeczunowice, “Statutory Interpretation in Ethiopia), [ Journal of Ethio-
pian Law {1964) at page 318).

In Ethiopian law the only «fect piven to non-legal (potorious) filiation is that
of Article 584 of the Civil Code, which does not concern aliments. But Articles
745 and 708 of the Civil Code (concerning irregular unions) preatly facilitate
the #stablishment of presumpiive fegal filiations which do carry alimentary
duties in terms of Article 308 of the Civil Code.

CONCLUSION

A mother-ciaimant whe does not satisfy the requirersents of Article 758 of the Civil
Code has ne other possibility to obtain a judicial declaration of paternity of her child.
Her substitute remedies are:

{2}
(b}

it fit cases, to claim damages for material andfor morai harm to herself;

where the intercourse has jmitiated an “irregular union,”’ to claim aliments
for the child (not for berself: see Article 711 of the Civil Code), (simee in
such case the child “has a father™ Article 738 becomes imapplicable even if
there was rape). She has no other possibility to recover aliments.

By: George Krzecrunowicz
Professor of Law,
Haile Bellassie I University

— 187 —






	2JEthiopianLi.pdf
	2JEthiopianL185.pdf
	2JEthiopianLi (1).pdf
	2JEthiopianL341.pdf
	2JEthiopianL515.pdf



