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HIS IMPERIAL MAJESTY'S
Remarks to the First Graduating Class of the

EXTENSION PROGRAM at the FACULTY OF LAW
HAILE SELLASSIE I UNIVERSITY

November 24, 1964

We are indeed pleased to congratulate this class who have today received Certificates
in law from the University - and to the teachers who have made your accomplishment
possible by planning, organizing and carrying out of this pioneer project,

You may rightly take great pride in your accomplishment, just as We do.
The administration of justice, in a modern stat, demands well trained qualified

persons at every level. The introduction of the codes and the revised Constitution of
Ethiopia, as well as other legislation continuously corming from Parliament and the
Government, has dramatically charged Ethiopia's legal system. The law of the Empire
is now modern, complex and scientific in the sense that it has been prepared by experts
after careful study. The administration of the law of the Empire increasingly demands
highly trained persons.

In a real sense the development of the nation depends upon the development of our
legal institutions-

The proper administration of justice requires a research for truth, therefore, the
judicial function requires highly selected men. Judges shall be chosen from among those
who studied law, and who sacrifice their personal interests to their duties

An advocate who discharges his duty honttly is a judge. So the need for persons
trained in law is obvious.

Thus We are pleased to learn that others are following hard upon the footsteps of
this class. We are pleased to know that soon the number of Ethiopian lawyers holding
a university degree in law will be virtually doubled.

We are especially pleased to see that so many judges and other civil servants and
advocates are taking time to continue their education even as they continue to perform
their regular daily duties,

Education is an ongoing task. The obligation to improve oneself does not cease
simply because one has a regular job. This is certainly true for those who work in the
administration of law and in legal counselling. We would urge that these persons must
do all they can to improve, continuously, their professional capacities through further
study.

Members of this graduating class: by sacrificing your time you have advanced your-
selves and the nation.

We are confident that the qualification you have earned today will be recognized
within the legal profession. We believe it should. We believe, too, that the professional
attainment to be achieved by other students now studying law in other programs of the
Law School must be recognized.

Ethiopia needs a modem legal profession just as she needs the modern legal sym
she is building. The one carnot exist without the other.

You - all of you who are taking University training in law - are helping in the
task of building a profession.

I congratulate you, I congratulate this class. take pride in what you have done by
serving with continuing zeal and loyalty the Law of Our Empire.

Complete text as reported in the Ethiopian Herald, Noyember 25, 1964. ed
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PATRONS OF THE JOURNAL OF ETIOPILN LAW

The Journal of Ethiopian Law was inaugurated by His Imperial Majesty Haile
Sellassie I in the summer of 1964 s an important step in the development of Ethiopia's
legal system. Subsequently, the Board of Editors of the Journal has invited those who
are interested in the continuation and expansion of the Law Journal's activities to express
their support by becoming Patrons of the Journal. The following persons have become
Patrons of the Journal of Ethiopian Law:
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REPORTS

The following are twelve cases decided by the Supreme Imperial and the High Courts

of Ethiopia- The Amharic judgment is official and always precedes the English. It is im-

portant to note that in those casts heard before mixed benches of both Ethiopian and

foreign judges, separate opinions are written in Amharic and in English, These opinions

are not translations of one another, but are independent judgments based upbn common

agreement among the judges as to the principles and final outcome of each case. In addi-

tion, dissents from the majority decisions are published in three of the cases immediately

after the majority opinions in Amharic and in Engiish.
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SUPREME IMPERIAL COURT
Div. I A

MAKONNEN WOLDEYES v. THE PUBLIC PROSECUTOR

Criminal Appeal No. 335/54 E.C.

Penal law - - Negli&gn homicide - - "Special profess onal dy" ',ctrued - - Art. 526 P. C.
Criminal Facemdre - - Conents of 0%2w.

On appeal from a judgment of the High Court convicting appellant, a bus driver, for aggravated
negigt homicide under Art. 526 (2) when he overtook aother vehicle without propcr visibility, caus-
ing a coision in which three persons in an oncming automoile were killed.

Held- Conviction and sentence revisedi, sin rto aggravation was charged or proved.

L It is negligent conduct to overtake another vehicle without proper visibility.
2. A person has a "proftsional duty to safeguard ]ift " undec Art. 526 (2) P.C. when his job requires

special cae to safeguard persons whose physcal integrity is temporarily under his care; doctors, nurses,
pilots of airplanm, and drivers of public vehices are examples of persns with such a professional duty-

3. A professional owe a speci " duty within the meaning of Art. 526 (2) F-C. only to those for
whom he is responsible; the *special" duty owed by a driver or a public vehicle thus extends only to the
passengers in the vehicle-

4. A charge under Art- 526 (2) P.C. that does not specify that the defendant is being cbarpd with
aggravarion is defective.

Guenbot 6, 1952 E. (Ma) 13, 1960 G.C.); Justices: Afruegus Taddessa Mengesha,
Dr. W. Buhagiar, Ato Taddess, Tekle Giorgis: - The appellant was charged before
the High Court with the offence of homicide by negligence, punishable under Article
526 of the Penal Code; he was found guilty, convicted and sentelced to the maximum
puiod of imprisonment of five years under the second paragraph of Article 526, under
which the offence of homicide by negligence is aggravated where the homicide is caused
by a person who has a special professional duty to safeguard lire. This is an appcal from
the jadgment of the High Court.

The grounds of appeal are (a) that there was no sufficieat evidence on which the
High Court could convict, (b) that the High Court was w;rong in law in convicting the
appellant under paragraph (2) of Article 526 when the charge referred only to Article
526, and (c) that the second paragraph of Article 526 is not applicable to the appellant
(a driver of a bus) but is applicable only to doctors, nurses, etc. who carry out their duties
in a negligent way.

The facts as found by the High Court are as follow: the appellant is a bus driver
by profession; on Nehasse 11, 1953 E.C, the appellant was driving Bus No. AA 6135
and at the 126th km. on the road from Alaba Kulite to Addis Ababa; at about 15 minutes
after midday, he came into collision with a car Volkswagen No. 9956 coming from the
opposite direction; and as a result of this collision, the three passengers in the Volks-
wagen were killed. There w re no fatal accidents amongst the passengers in the bus driven
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by the appellant. The appellant was driving his bus behind another motor-vehicle, which
was some distance in front and which was causing lots of dust rendering visibility very
poor. The appellant was trying to overtake the other motor-vehicle, and in doing so,
went partly on the wrong side of the road; at this time the Volkswagen, which was on
the proper side or the road, collided with the bus driven by the appellant. The allegation
of the prosecution is that the appellant was negligent in trying to overtake the other motor-
vehicle when the visibility was poor as a result of the dust, and that the cause of death
of the three passengers in the Volkswagen is due directly to the appellant's negligence.

In the opinion of this Court, there was sufficient and clear evidence on which the
High Court could come to the conclusion it did. There is no contradiction amongst the
witnesses, as the appellant submitted. There can be no question that it is very negligent
for a driver to try to overtake another car when he has not a proper look-out of on coming
traffic due to the dust- The High Court was, therefore, right in finding that the appellant
was negligent.

The appellant submitted that the High Court was wrong in convicting the appellant
under the provisions of the second paragraph of Article 526 when the charge referred
generMly to Article 526. It is essential in criminal cases that the accused should know
what charge be is asked to meet; in the present case the charge does not allege that the
appellant was, at the time of the offence, acting in a special professional capacity. The
first and second paragraphs of Article 526 deal with the same offence, that is, homicide
by negligence, but the second paragraph contains an aggravating element which subjects
the offender to a higher punishment The acused should know whether the prosecution
is charging him with the aggravation and when the prosecution intends to do so, mention
thereof should be made in the charge. In this respect, the charge is defective, but
for reasons that will be given later, the defective charge has not in the present case led to
a miscrriag of justice.

The appellant submitted as another ground of appeal that the second paragraph
of Article 526 applies to doctors and nurses who carry out their duties in a negligent man-
ner and does not apply to the appellam, the driver of a bus. The second paragraph of
Article 526 provides for a higher punishment where the negligent hoinicide has been
caused by a person who has a special professional duty to safeguard life. On reading this
paragraph, the persons who first come to one's mind as having a special professional
duty to safeguard life are doctors and nurses; but the said paragraph does not limit the
responsibility to doctors and nurses; the word "professional" is used in the wide sense
and applies to persons whose job requires special care to safeguard the life of persons
whose physical integrity is temporarily under their care, The word "professional" applies
to persons like the pilots of an airplae, bus drivers, and drivers of other public vehicles.

The duty of such persons is not, however, towards any person in the world; the duty
of such professional persons is specially towards those persons for whom they are res-
ponsible, such as passengers in an airplane or passengers in a bus; such professional
persons do not owe a special duty towards pedestrians: the duty to pedestrians or other
persons not in the public vehicle is a general duty, not a special duty, Thus in the present
case the appellant owed a special professional duty to the passengers in his bus, but owed
only a general duty towards others outside the bus, such as the persons in the Volkswagen.
For these reasons the appellant should have been found guilty of an offen under Article
526 (1) of the Penal Code, and lo is hereby convicted under that provision- As to sentence,
this Cort considers that this is a very serious offence with serious consequences and the
maximum punishment under the first paragraph of Article 526 should be inflicted and
the appellant is sentenced to simple imprisonment for three years. In this sense, the appeal
is allowed, and the judgment of the High Court is varied accordingly.
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SUPREME IMPERIAL COURT
Asmara Div,

UNIVERSAL INSURANCE AGENTS TRADING CO. LTD,
v- OHEB RE MESKEL TEKLE

Civil Appeal No, 90/56 E, C.

Ertra-confractual lIability - - Insurer - Direct liability to iqjured person - - Arts. 685, 687, and 685
Com. C.

Unjat enricmn"Mt.
Cofrractral obligation - - Subrogation - -ArA. 2161 Ci'- C.

On appeai from a High Court ji dpnnt by default in favour of the plaintiff in a personal injury action

braght directly against the insurer of the person who caused the injury-

Held: Judgment reversed.
I- Art. 685 Con. C. does not mean that an injured third party may claim compensation directly

from the liability insurer of the person who caused the injm'. In order to claim directly from the insarer,
the injured third party must, first, establish by court procerdings or admission of the insured person that
the injury resulted from the fauit of the latter, and second, show that the liability insurer participated
in the proceedings on behalf of the insured or has accepted an amicable settklrmn of the case,

2- Art. 687 (2) Com. C_ safeguards the interests of the liability irsurer by enabling him to represent
the insured and raise defences. This does not entitle the injured third party to by-pass the insurcd and
sue the liability insurer directly.

3. Art. 2161 Civ. C. does not entitle an injured third party to claim compensation directly from
the liability insurer, sinhe the latter is not jointly liable with the insured person who caused the injury.

4- Even though the insured person who caused an injury is not subject to service of process by local
courts and has done nothing to compensate the victim, the latter has no "unjust enrichment" claim agajnst
the liability insurer; to allow such a claim without having judicially established the victim's right againt
the person who caused the injury would annul the insurance cotract between the latter and the liabilit%
insurer.

Guenbot 7, 1956 E.C. (May 14, 1964 G.C.); Justices: Ato Negussie Fitawake, Dr.
Gayatano Latfila, Dr. Giancarlo Pollera: - The circumstances which gave rise to this
appeal, briefly stated, are as follows:

At 8:30 p.m- on September 1, 1962, Mr. Richard Cooper was driving a car, Lic.
No. 62309, on Ras Desta Damtew Street, when he collided with the respondent, who
was riding a bicycle, thereby injuring him on the right leg and arm. An action was brought
against Mr. Cooper, and a summons was issued and sent to the Kagnew Station for service
on him; it was learned, however, that he had left, for the U.S.A. The complaint was then
amended to substitute as defendant the present appellant, an insurance company by which
Mr. Cooper was insured against accidents. Summons was issued and served upon the
company, the present appellant, but the appellant failed to appear. The High Court,
therefore, gave judgment by default, ordering the appellant to pay $1620 compensation
to the respondent.
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The appeal was lodged against this judgment.

The grounads of appeal submitted by the appellant may be smnarizd as follows:

1. No legal relationship exists between the appellant and the respondent and, there-
fore, the appellant can have no responsibility for the accident that has occurred.

2. Appellant has no agreement or autLhorization to represent Richard Cooper in
any Litigation.

3. In spite of the advice of the letter from Kagnew Station to the advocate for the
appellant that in an action arising from an accident the appellant must represent Richard
Cooper, there is no law that requires the appellant to represent him in any litigation unless
the respondent has first sued and obtained a judgment against Richard Cooper, the person
who caused the injury.

The terms of the contract of insurance are clear that appellant has the right to direct
the defeace of the insured against the respondent, had it considered this necessary, Iun
that it may not be sued directly. This shows that the provision is to safeguard the interests
of the insurance company.

4. And lastly. respondent has referred to Articles 685, 687. and 688 of the Com-
mercial Code. These provisions concern the rights and duties that exist between the appel-
lant and the insured, Mr. Cooper; they do not entitle the respondent to sue the appellant
directly. Respondent has also referred to Article 2161 of the Civil Code, but he failed
to show the reatiotship that must exist between the appellant and the respondent before
this Article could apply.

The reply submitted by the advocate for the respondent may be summarized as
follows:

I. In accordance with Article 687 of the Commercial Code, the appellant is a
guardian of the interests of Mr. Cooper, and, therefore, to claim compensation for injury
done to him by an insured Verson, the respondent may sue the appellant, that the insurer
is liable for compensation for an injury caused by the beneficiary is known by allt

I Since Mr. Cooper has gone back to his country, appellant must reply to the com-
plaint brought against it as a substitute for Mr. Cooper.

3. Appellant would be exempted from paying compensation in accordance with
Article 685 of the Commercial Code for injury done by an insured person only if the in-
jured person does not claim compensation, either amicably or judicially. Respondent
asked appellant amicably to pay him the compensation, but because appellant would
not pay, he has brought this action. This is in conformity with Article 688 of the Com-
mercial Code.

4. The action brought by the respondent against the appellant is lawful and is in
conformity with Article 2161 (1) (2) (3) of the Civil Code. This Article is intended
to prevent unjust enrichment by various devices and designs.

Before commenting on the arguments submitted by both parties, we should identify
the issue that has to be decided. The principal question is whether the respondent may
claim compensation directly from the appellant, an insurer, for damages done to his
body and bicycle by Mr. R_ Cooper, an insured person-

Neither of the parties denies that a contract of insurance against accidents was
entered into by the appellant and Mr. Cooper.
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No evidence has been produced to prove that Mr. Cooper las subrogated the res-
poadent to his rights. of suing the appellant as provided for in the contract of ins urance.

Having established the above-mentioned major points, let us proceed to examine
those provisions of the Commercial Code that have been referred to by the respondent.
ie., Article 685. 687, 688.

Concerning the liabili'y of the insurer, Article 685 provides: "Thc insurer who in-
sured a liability for damages shall not pay compensation until a claim is made against the
insured person with a view to amicable or judicial settlement." This means that the insurer
cannot be liable until these requirements are fulfilled; it does not mean that the injured
third party may claim compensation directly from the insurer.

In order that an injured third party may claim compensation from an insrer, h
must establish, first of all, either by court proceedings or by the admission of the insured
person, that the injury resulted from a fault of the latter, and secondly, show that the
insurer participated in the judicial proceedings on behalf of the insured person or, in
the case of amicable settlement, that the insurer has accepted the settlement In this case,
the respondent has not sued Mr. Cooper, the insured, and established that the injury
resulted from his fault. Mr. Cooper has not subrogated the insurer by assigning to him
the direction of his defeace. Unless these requirements are fulfilled, the insurer may not
be held liable to pay compensation directly to the injured party, the respondent. We can
find no basis in law for the proposition that the insurer becomes liable to pay compensation
by the mere fact that the respondent has asked him to pay.

Article 687 (2) of the Commercial Code applies to criminal proceedings; it does
not apply to this case. We shall, therefore, proceed to examine Article 687 (1). Concerning
the direction of a case, it provides: tProvisions may be made to the effect that the insurer
shall have the direction of any civil case originating from a claim brought by the injured
party." This means that in a contract of insurance, provision may be made to enable the
insurer to represent the insured person in a case instituted by. the injured party. Such
a provision safeguards the interests of the insurer by providing him with a right to raise
defences, but it does not entitle the injured third party to by-pass the insured person and
sue the insurer directly. The provision of this subsection implies also that the imurer
may not institute proceedings in his own name to claim compensation for injury done
to the insured by a third party; it can make a claim only in the name and on behalf of
the insured person. A contract of insurance has direct effect only between the insured
and the insurer.

Article 688 (1) of the Commercial Code gives priority of paymnt to the compensa-
tion of the injured, third party by providing: "No insured person shall received compensa-
tion until the third party injured has been paid to the extent of the amount insured."
This means that where the insurer has to pay on behalf of the insured person, following
an amicable or judicial settlement, he must first and foremost pay the compensation
payable to the injured third party. This provision is intended to give priority to the com-
pensation payable to the injured third party; the insurer has to pay the compensation
in accordance with the provisions of Article 685, as explained above.

The advocate for the defendant has referred also to Article 2161 of the Civil Code,
No Paragraph 3 appears in the Amharic text of that Article, and by virtue of the Corri-
genda, Paragraph 3 is deleted from the English text. Concerning subrogation, Paragraph
1 provides: "A person who has paid the whole debt although he is not bound finally
to bear more than a part thereof shall be entitled to recover from those liable with him."
And Paragraph 2 provides: "For the purpose of such reovery he shall be subrogated
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to the victim's claim." These provisions entitle one who pays the whole debt to recove
from those liable with him. For example, one who pays the whole of the compensation
that can be claimed from ihe driver and the owner of a vehicle for injury caused by the
driver can recover from the driver, and one who pays the whole of a debt for which several
persons are liable can recover from the other debtors. They do not entitle the injured
third party to claim compensation direcily from the insurer. The obligation that arises
from a contract of insurance arises solely from the legal relationship that exists between
the insurer and the insured. It is the insured person himself who is responsible for
the extra-contractual liability that he incurs. However, since he is insured against accidents,
the insurer pays the compensation on behalf of the insured; he may pay willingly, but
if he does not, the insured has the right to proceed against him in court. But the respondent.
a third party, may not sue the insurer as if the latter were jointly ilable with the insured.
As a matter of fact, the insured could cause an injury under circumstances that .would
make it outside of the scope of the contract of insurance and exempt the insurer from
liability. Hence, the obligation of the insurer towards the insured, and that of the insured
towards the injured person, the respondent, are connected in such a way that they must
be established in a particular step-by-step way. No direct legal relationship has been
created between the insurer and the injured person, the respondent. The rights of the in-
surer, including the right to direct the defence against the respondent, are based on sub-
rogation to, or assignment of, the rights of the insured. Similarly, the right of the
respondent to claim compensation for the injury done to him by an insured person results
from the legal relationship that exists between the respondent and the insured person.
It is obvious that whether the insurer has to pay the compensation for an injury done
by an insured person depends on the legal relationship that exists between the two.

Two letters in which the Legal Department of Kagnew Station and the appellant
corresponded regarding the injury caused by Mr. Cooper have been produced as evidence.
They merely show that the Legal Department of Kagnew Station advised the appellant
that he ought to pay the compensation because Mr. Cooper was insured with him; they
show neither an assignment of the rights of the insured to the injured person nor an
undertaking of the insurer to pay the compensation, Hence, we find the two letters to be
of no value as evidence in this case,

Although he had a contract of insurance with the appellant, Mr. Cooper himself
remains the one directly responsible for the damage suffered by the respondent. However,
he went home without being sued and without having arranged with the appellant to
pay the compensation to the respondent. The respondent, knowing that Mr. Cooper
had incurred a civil liability, should have taken the necessary steps to prevent him from
going out of the country before the case was settled,, but he did nothing of the kind. When
be brought his action, it was after Mr. Cooper had gone home. Realizing that the sum-
mons could not be served upon him, he made the claim directly upon the appellant. But
he did not establish that the appellant had any legal relationship with the respondent
or any obligation toward him.

Since Mr. Cooper had an insurance policy and sillwent away without doing any-
thing for the respondent to compensate for the injury that he caused him, it may appear
that the insurer has obtained an unjust enrichment, but to permit the respondent to sue
the appellant without having judicially established his right against Mr. Cooper would
annul the contract of insurance between the appellant and Mr. Cooper.

Considering that Articles 685, 687, and 688 of the Commercial Code and Article 2161
of the Civil Code and the opinion expressed above give no right to the respondent to
sue the appellant directly, and considering that the contract of insurance concerns only
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the legal relationship between the appellant and Mr. Cooper, and considering that Mr.
Cooper neither subrogaced nor assigned to the respondent his right to claim from the
appellant, and considering that the respondent has no right to sue the appellant without
having previously judicially established his rights against Mr. Cooper, we reverse the
judgment rendered by the High Court.

We order each party to bear the costs of the proceedings in this Courl.

A copy of this judgment shal be sent to the execution officer.

Judgment is given on Guenbot 7, 1956 E-.C. in the presence of both paffte.
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SUPREME IMPERIAL COURT
Div. 6

DOMENICO CROCE v. ITALO FOCACCIA

Civil Appeal No. 1112/56 E. C.

Contraeru obhgotioru - - Written evidence - - Concsie effet - - Ora/ ev0mc - - lnadminibility. -

Art, 1734 Cv. C.

On appeal from an order of the High Covrt admitting extraneous evidence to prove that the Enter-
tion of the parties was that an uneqttivK.a1 lotter of acceptance of accounts should constitute a settlernent
of accounts.

Held: Order of the High Court quashed.

1. According to Arts. 2005 and 2006 Ciy. C, a written instrument is conclusive evidence of the agree-
meat therein contained, and its meaning cannot be altered by extraneous evidenc.

2- Where an instrument is clearly a letter of acceptance of accounts, Art. 1734 Civ. C., which pro-
vides that common intention shall be sought where there is ambiguity in a contract, is inapplicable.

3. Communications by the parties to the drafter of a document carmot aftct the clear language
of the document.

4. It must be presumed that a settlement of accounts would have been mnentioned in a late letter
in which one party deares that he accepts the other's statement of the accounts.

Guenbot 14, 1956 E.C. (Ma ' 22, 1964 G.C.); Justices: Mr. G. Debbas, Grazmatch
Tessemma Negede, Ate Tsaggai Tefferi- - This is an appeal against an order of the
High Court (First Commercial Division) dated 128/56 in C.C. No. 913/55, whereby cx-
traneous evidence was allowed to prove facts which the High Court considered had been
left out of a written instrament produced as Exhibit D/1 before the High Court-

In order to understand the sense of this appeal, we will summarize the case. Appel-
lant left for Italy and left a general power of attorney to his empoyee, the respondent.
On the appellant's return from Italy, he asked his employee to account for the period
of his absence and of respondent's administration; an accountant, Nicolas Bova, was
chosen by the respondent to make accounts; Bova received documents from the respon-
dent and based his accounts on the respondent's documents, as he testified before the
High Court. He found there was a balance due by the respondent to the appellant,
amounting to E.$65,912,80. That was what we could understand from the records of
the High Court; but we refrain from going into the merits of the case. On his return from
Italy, the appellant wanted to revoke the general power of attorney which he had given
the respondent; and in his letter of revocation dated July 1, 1963, in Italian, addressed
to the respondent, the appellant made it clear that he was completely satisfied with the
work done by the respondent during his absence in Italy, that he had looked at the
accounts (prendere visione) and that he accepted those accounts fully as from the period
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between April. 1, 1962 and June 30, 1963. In the second paragraph of that letter, the appel-
lant revoked the power of attorney of the respondent. Apparently, when the appellant
claimed the balance discoveted by the accountant l ova in favour of the appellant, payable
by respondent, the latter refused to pay, claiming that the letter in Italian dated July 1,
1963, was a "letter of settlement" and that nothing could be due to Croce. Whereupon,
Croce went to court. The High Court saw the letter in question; and in its order dated
12/8/56, under appeal here, it clearly stated that this letter could under no circumstance
be considered to be a complete statement as to any settiement or agreement reached be-
tween the parties. The High Court said "It does not say anything about any possible
settlement between the parties according to the accepted accounts -" And thereupon
it allowed extraneous evidence of Advocate Yohannes Prota, who drafted the said letter-
to testify as to whether he had any knowledge of any additional facts from the parties
themselves. Wherefore this appeal.

We cannot possibly share the opinion of the High Court regarding this extraneous
evidence. It certainly is not admissible, because whatever Mr. Prota would say will not
and cannot possibly change the sense of this letter in Italian (iExh. D/1), which we saw
and which is in no way ambiguous. This letter is clearly a letter of acceptance of accounts
but is not a letter of settlement of accounts. If there should be any document to prove
that Focacia paid Croce the amount due by Focaccia, then let the respondent produce
that document. A written instrument, according to Articles 2005 and 2006 of the Civil
Code, is conclusive evidence, and no extraneous evidence can alter its meaning, especially
when it is so clear and beyond the least shadow of ambiguity. Article 1734 of the Civil
Code provides that the common intention shall be sought only when there is ambiguity
in a contract; and there is certairdy no ambiguity in this letter, Ato Gila, advocate for
the respondent, admitted in his reply that the witness, whose evidence we do not accept,
cannot possibly say what was in the minds of the parties when he drafted that letter. What
the parties may have told Ato Yohannes Prota before drafting the letter in question can-
not affect the sense of the said document; and if there had been any settlement in cash,
or otherwise, then Ato Yohannes would not have failed to mention it in the letter he
drafted.

In view of the foregoing, and particularly of the fact that there is no ambiguity in
Exhibit D/I. no extraneous evidence can be admitted.

It is important to emphasize that if we allow extraneous evidence against a written
instrument, which the law considers as conclusive, then litigation would have no end
in the courts of law.

Under the circumstances, we allow this appeal and quash the order of the High Court
dated 12/8/56 E.C., but only insofar as the hearing of evidence of Yohannes Prota is
concerned.

We order that a copy of this order be immediately served on the High Court, to
abide by it and to give judgment as it deems appropriate on the basis of evidence before
it or any additional legally admissible evidence it may deem proper.

This order is given by majority of the Presiding Justice and Justice Tsaggai Tefferi.
Our brother, Justice Grazmatch Tessemmal Negede dissented aid dismissed the appeal
for reasons detailed in his minority opinion,

Given and delivered in open court this 14th day of Guenbot, 1956 EC. in the
presence of both parties' attorneys.
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Grazmatch Tessemma Negede J., dissenting: - 1 disagree with the order given
inj this case, This was a case where the appellant-plaintiff's claim against the respondent
arises from an alleged embezzlement by the respondent at the time he was working in
appel!lant's garage. This was not a case in which a partnership was alleged to exist.

In a letter from the appellani to the respondent dated July 1, 1963, the appellant
said that he had looked over the accounts of the garage for the period from April 1, 1963.
to June 30, 1963, and that he was fully satisfied and had accepted the accounts, At the
trial of this case the appellant called a witness in his favor. The witness testified that he
did some accounting for the respondent and that he had never facilitated any contractual
negotiations between the parties. In turn, the respondent moved in the trial court to call
a person to testify who had acted as an arbitrator for the settlement of the aecounts, The
name of the alleged arbitrator is Ato Yohannes Prota. The Court accepted the motion
and ordered that Ato Yohannes be called before the Court to explain the relation between
the parties. When a witness is called to testi~y in favor or the plaintiff, it is not proper
to deprive the defendant of the right to introduce evidence and thus to force him to lose
his case,

Moreover, the High Court's intention was to learn about the case in depth by calling
the witness, and a decision was never taken to disprove a written agreement by challenging
it by oral evidence. The fear that if Ato Yohannes were allowed to testify the written
evidence would be void is groundless.

Article 2002 of the Civil Code, cited by the respondent, provides that it is permissible
to hear evidence on a point in dispute between parties to a contract. What is more, where
a tria court thinks it best to call witnesses in order to know the case brought before it
in depth, it is not proper for the appellate court, even where the power of such court over
the court of first instance is taken for granted, to interfere in the proceeding of a trial to
the extent of directing and ordering the trial court as to which points it should decide
without seeking further evidence and which it should decide by seeking further evidence.
The reason for this is that, after the case has been through the trial court and an appeal
is brought over the case, the decision of the trial court may be reversed on a point where
such a court has improperly proceeded or judged. If we are to speculate as to the intention
of a lower court, it will be equal to hearing appeals over the conscience and intention
of the judges in a lower court. In this Court, we have already upheld the decision of the
High Court in In re KEMIL, Supreme Imperial Court C.A. No. 1088/56 E.C., where
the High Court had admitted oral evidence to challenge the validity of a written instru-
mrent. Therefore, if we now refuse the petition of the respondent where the appellant's
witness has already been heard in court, we would deprive him of his right. If the trial
court were to err in admitting suchevidence, we should consider this point later when
the entire case is appealed. At this early stage, however, it seems to me improper to inter-
fere with the work of the trial court and order it to give a judgment the way we want. For
all these rea-sons, I dissent.
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SUPREME IMPERIAL COURT
Div- 6

VASKEN SISSIAN v. JACOB FOGSTAD and SYLVIA VACHARCHGIAN

Civil Appeal No. 1271/56 E.C.

Company law - - Dihsolmon - - Liquidation ptoeedkre - - Co arncdl register - Protection of credi.
ton - - Sarpensfon of execption,

On appeal from a judgment of the High Court ordering the formal liquidation of a company dissolwd

by its shareholders and appointing a liquidator.

Held: Judgment affirmed.

1. Where all the shareholders of a company have agreed on its dissolution, the company must be
formlly liquidated, so that all creditors may he notified and gien opportunity to present their claims
apinst the company.

2- iquidation involves the discharge of all liabilities of the company and the subsequent distribu-
tion of the remaining ascts among the associates according to law.

3 Until formal liquidatior4 has oued, the Minisry of Commee and Industry will rot erase
the name of the company from the commercial register-

4. Sin e the purpose of formal liquidation is the protection of the creditors of the company, al
dets claimed from the company must be temporarily stayed until the final appointment of a liquidator.

Hamle 15, 1956 E.C. (July 21., 1964 G.C.): Justices: Mr. G. Debbas, Grazmach
Tessemma Negede, Ato Tsaggai Tefferi: -This is an appeal against the judgment of
the High Court (First Commercial Division), dated Miazia 21, 1956, in C.C. No. 171J56.
whereby the formal liquidation of the company "FOGSTAD & VASKEN CO. LTD."
was ordered, and a liquidator in the person of Mr. E. Salole was appointed and vested
'ith the powers and dutics of a liquidator under the Commercial Code, subject of course
to Mr. Saole acceptiag the appointment-

This is certainly one of the most interesting appeals we have had this year, as it deals
solely with questions of law as to the necessity of liquidation of a company aid the
difference between the dissolution of a company and its liquidation ..

The appellant and the respondents were shareholders in equal shares in the company
"FOGSTAD & VASKEN CO. LTD." Due to endless disputes, a Board of Arbitrators
was seized with the matter and pronounced its award on May 18, 1962, providing for
the splitting and the winding up of the company. Subsequent to the award, an Extra-
ordinary General Meeting of the company was held; it provided for the diisoLution of
the company. The shareholders originally agreed to appoint Mr. E. Salole as liquidator.
The appellaut apparently disregarded the provisions of the law re[rding liquidation
of the company, and thus the respondents were compelled to petition the High Court
for an order to enjoin the appellant to appoint a liquidator, or alternatively, to have a
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Liquidator appointed by the Court itself. The High Court granted the petition and ordered
formal liquidation in accordance with the law. Wherefore this appeal....

The facts are not disputed. A company was formed between the appellant and the
respondents, in which those three persons were the only shareholders, Endless disputes
between the shareholders were submitted to a Eoard of Arbitrators under a term of refer-
ence which was finally amended on January 31, 1962. The object of the amended sub-
mission was clearly to dissolve the company, each shareholder taking a share of the assets
and assuming a share of the liabilities. The shareholders had agreed Lo split up the com-
pany on the above basis and the award in fact decided on a scheme as to how this should
be done between the shareholders, so that each shareholder could continue his business
individually.

On the day the award was pronounced, an Extraordinary General Meeting -of the
company was held and it was rsolved as follows :-

I. To cease operations of the Fogstad and Vasken Co. Ltd. and wind up the company.

2. Pending the winding up of the company, the parties divide the assets and assume
the liabilities in accordance with the Award of IS May 1962.

3. A copy of the resolution and a copy of the Arbitration Award is to be forwarded
to the Ministry of Commerce and Industry, with a request of advice as to the best
manner of implementing the winding up.

Regarding the above point No. 3, the Ministry of Commerce and Industry re-
commended that a liquidator be appointed to wind up the company (See Ministry's letter
No. 196/4/55 addressed to the company and advising ,,formal liquidation by appointing
a liquidator who shall be in charge of the assets and liabilities of the company" and Minis-
try's letter No. 1218/4/56 addressed to the same company and notifying it that its name
has not been cancelled from the register for the simplc reason that no liquidator had been
appointed for liquidation).

In addition to those two letters of the Ministry of Commerce and Industry asking
for appointment of a liquidator according to law, we have seen the copy of the resolu-
tions of the Extraordinary General Meeting of 18 May 1962, whereby all three share-
holders, including appellant, resolved to "cease operation of Fogstad & Vasken Co.
Ltd. and wind up the company." The three shareholders have signed the resolutions of
the Extraordinary General Meeting. We consider it, under the circumstances, as pure
loss of time to continue arguing this appeal. How could this appellant come before this
Court, when he has bound himself by the final resolutions to "wind up the company."
The appellant's arguments cannot be better summaized than they were in the English
version of the judgment of the High Court: "There is nothing to liquidate as the company
was liquidated two years ago, and the petitioners, i.e. respondents, have received their
shares of the assets and their shares of the liabilities," From the arguments of the appel-
lant, it seems that he has no idea what dissolution means and what the difference
is between dissolution and formal liquidation of a company. Vasken Sissian is satisfied
to say that he chose for himself some creditors of the company whose debts he would
pay and that he took his share of the assets; and that would be all, according to him.
Mr. Vasken possibly forgot that liquidation involves much more than assuming some
liabilities: there is involved the discharge of all liabilities of the company and the subse-
quent distribution of the remainder - whatever it might be - among the partners or
associates according to law. As was stressed in the judgment under appeal, although
the company has been dissolved, it survives as an entity until the dissolution is completed
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for purposes of the liquidation of the company's affairs. There could easily be additional
creditors or different amounts due to the creditors, and this is brought to the notice of
the liquidator by the interested creditor as soon as the liquidator makes the press advertise-
ments according to law. That the name of a creditor has not been included in Sissian's
list or that an amount listed is incorrect does not necessarily make the creditor lose his
nghtb. neither does it absolve the parties of their obligations. That is why a liquidation
is necessary and why even the Ministry of Commerce insists on it. That is why the name
of a company is never struck off the commercial register unless and until a liquidator
has been appointed and has liquidated all according to the terms of the law. If the parties
have not included all creditors or all amounts due to them, and did not consider pending
cases, that list is of no value as to final obligations and does not and cannot liberate the
parties from their final obligations for the surplus or remaining balance to be paid by
the company.

In this particular case, at the time of the dissolution of the company, there were
pending tax appeals before the Tax Appeal Commission. and such appeals resulted in
the company already dissolved being condemned to amounts much higher than foreseen
by Fogstad and Vasken and stated in the list of creditors. Would that mean thai Fogstad
alone or Vasken alone should meet those obligations? Certainly not; the company it-
self shall meet those obligations through the appointment of a liquidator who will care
for the assets and liabilities of the company and then officially notify the Ministry of
Commerce and Industry to cancel the company's name.

In the present case, as we] I as in a]l similar liquidation cases, there are vdiricus assets
and various liabilities; the shareholders cannot decide to divide the assets among them-
selves before the creditors have been fully satisfied; until all creditors have been satisfied,
the assets of the company remain the property of the company, and the creditors may
levy execution on them.

In view of the foregoing, it is clear that the agreement to dihso]vc the company must
necessarily be followed by a liquidation and that was the aim of the resolution of
the Extraordinary General Meeting of May I8, 1962. Therefore, there must certainly
be a formal liquidation under a liquidator.

We therefore dismiss this appeal and confirm the judgment of the High Court. But
whereas the liquidator appointed by the High Court may eventually accept or rcfuse
the said appointment, all debts claimed from the company must necessarily be ktayed,
temporarily, until a liquidator is finally appointed.

The appellant shall pay the respondent E.5300 as costs.

A copy of this judgment shall be served on ihe High Court for execution.

Given and delivered in open court this 15th day of Hamnle. 1956, in Lhe presence
of both parties' lawyers.

Grazmatch Tessemma Negede, J., dissenting: - I dissent from the majority opinion
in tis case. It cannot be right to say that liquidation should take place again after one
has said that the agreement of the general assembly of the company in regard to the dis-
solution and winding-up of the company shall have force and effect and that the distribu-
tion of the assets of the company in accordance with the agreement shall be valid.*

(*EdL note: The Ambaric version of the majority opinion was wTitten tly Ato Thaggai Tefferi,

I., and differs from the English version, whic was wrinen by Mr. G- Debbas. J.. in that is ex-
picitly statm that the agrcement of dissolution and distribution asses pursuant tbhereto are va-
lid
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The majority declares that the dissolution of the company and the distribution of
its assets is valid and shall have force and effect. A liquidator was appointed by the High
Court aftcr the compary had been liquidated according to the instructions of the Ministry
of Commerce and Industry contained in a letter dated Megabit 11, 1957 E.C., Ref. No.
1946/56. only because the dissolution of the company was not published in a newspaper
as is required by law. In such a case, instead or saying that the liquidation shall take place
again, iL would be better to say that, the creditors of the company, if there are any, shail
be notified through the newspaper to appear before court.
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SUPREME IMPERIAL COURT
Div. IA

HIGHWAY AUTHORITY and ESKANISKA CO.
v. MEBRATU FISSIHA

Civil Appeal No. 1665156

CoanfltoiJ law - - E propriafon - - Proanhr - - Rigin of appal - - NzRatl rewurces - - D ut process
of law- -Arts. 5 (d) and 10 Proc. No. 11551 -- Arts. 43 and 44 Ra. Coanst.

Civil procedave - - Notice - - SubstitutIon of parties.

On appeal from an order of the High Court enjoining petitionr, a government agency, from quarry-

ing stone from respodent's land.

Held- Injunction order cancelled and continuation of quarrying ordered.

1. Where a person does work on behalf of another person, and wher the latter accepts the request
of the foner to defend or to appeal a suit in connection with such work, she Court will substitute the
latta; for the formcr as a party to the suit.

2 Under all circumstances, the Court Procedure Rules require that before a court orde is given,
the defendant be informed and givcn an opportuni ty to answer the complaint against him-

3- Proeedings authorized by Proc. No. I1 of 1951 do not violate Arts. 43 and 44 Rev. Const.

4. The quarryinig of stone by a governmnt agency from a person's Lind in aor4ac with a pro-
cedure established by a proclamation does not violate the provisions of the Constitution establishing
stricter procedures for expropriation.

Nehasse 6, 1956 E.C. (August 11. 1964 G.C.); Justices: Afenegus Kitaw Yitateku,
Ate Tilahun Yimeru. Ato Wolde Amuanuel: - The respondent, Col. Mebratu Fissiha,
sued Eskaniska Co. on Hamle 13, 1956 E.C.

In his complaint in the Igh Court, he stated that Eskaniska Co. was, without any
legal right, quarrying stone from his land.

On this same day, Harnle 13, 1956 E.C., Col. Mebratu Fissiha submitted an affidavit
verifying that the land where the work was being done bclonged to him and requesting
that an injuction be given to stop Eskaniska Co. from quarrying any stone from his land.

The order given by the High Court on Hamnle 15, 1956 E.C. stated: "Considering
the affidavit given by Col. Mebratu Fissiha, we have ordered that the defendant Ekariska
Co. shall not quarry any stone from the Iand found in Shashamene and blonging to
the plaintiff until this Court gives any other order.'

The Highway Authority appealed to this Court against this order.

A copy of the appeal petition was sent to Col. Mcbratu Fissiha, who then appeared
in this Court and gave his answer on Hamle 23 1956 E.C.

- 37 -



JOURNAL OF ETmioPIAN LAW - VOL. I - No. I

Eskaniska Co. also submitted to this Court that, since the company is quarrying
stone for the use of the Highway Authority, the appropriate party to handle any oourt
case in this connection is the Highway Authority.

The Highway Authority also stated that, since the company is working for it, it
should be the Highway Authority that explains to the Court the inappropriateness of
Col. Mebratu's request.

This Court, after considering that the High Court, when it issued its order. neither
informed the defendant by sending it a copy of the order nor fixed a time for the defendant
to appear, sent the case back and ordered the High Court to give its final decision before
Nehasse 5, 1956 E-C.

it also set Nehasse 6, 1956 E.C. as the date to review the matter in this Court. On
that day the attorney for the Imperial Highway Authority was present, but Col. Mebratu
Fissiha was not present.

The Court, after studying the claims of both sides, gave the following decision. The
High Court should rot have given an injunction to stop the work before notifying the
defendant and giving him sufficient time to prepare his defence- Accordingly, on Hamle
27. 1956 E.C., this Court ordered the High Court to hear the parties and give its final
decision before Nehasse 5, 1956 E.C. Because this order was not followed, the Imperial
Highway Authority has applied today for the cancellation of the order of the High Court.

Considering that the Highway Authority has accepted the request of the Eskaniska
Co. to be substituted as defendant and knowing that the work is being done for the High-
way Authority, the Court has agred to substitute the Highway Authority for Eskaniska
Co. and to consider the dispute as being between the respondent, Col. Mebratu Fissiha,
and the appeltant Highway Authority.

The case must be considered under Proc. No. 115/51 by which the Imperial High-
way Authority was established. The most relevant sections of the Proclamation for this
case are Articles 5 (d) and 10.

Article 10 states that, as indicated in Article 5 (d) of the Proclamation, the right
giver to the Highway Authority to enter into or to take any private land and make it
government property is not subject to review or reconsideration by any court.

If a person is not satisfied with the compensation assessed by the Highway Authority
in respect of the value of houses, crops, gardens and other immovables on the land, or
wants the allotment of the compensation among those having an interest in the land to
to be re-examined, he can apply to the Awradja Court having jurisdiction on the land
or to the High Court.

As Article 5 (d) of the Proclamation states, the Highway Authority should make
an estimate and make it known to the interested party.

If the interested party disagrees with such estimate, he can apply to the Awradja
or the High Court and assert his right. Court consideration is required only to that extent.
Since the High Court gave the order in violation of this provision and of the Court Pro-
cedure Rules, we find that the order was inappropriate.

In answer to the contentiort of the Highway Authority, Col. Mebratu Fissiha has
relied on Articles 43 and 44 of the Revised Constitutiom
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Article 43 states that a person shall not be deprived of his property without due
process of law.* Any act done in accordance with the Proclamation of 1951 indicated
above cannot be considered as not done in accordance with the law.

Article 44 is concerned with expropriation. Also considering this, it is done accord-
ing to rhc Proclamation of 1951. In general, the purpose of the Proclamation of 1951
is to benefit society. Hence, any decision made under it may sacrifice the interest of an
individual to that of the society.

Moreover, the order given by the High Court violates the Court Procedure Rules-

While the Court Procedure Rules require that, under aIl circumstances, before a
court order is given, the dcferidant should be informed and given anL opportunity to answer
the complaint against him, the High Court neither summoned the defendant nor set a
later time for a hearing. All this is contrary to the Court Procedure Rules, and this Court
holds that the order given on Hamle 15, 1956 E.C. violates the Court Procedure Rules.

On the basis of all these reasons, since the order of the high Court given Harnle

15, 1.956 E.C. violates the law, we have declared it null and void,

We have cancelled the injunction given to stop the work of Eskaniska Co. and the
Highway Authority, and have ordered that the quarrying continue.

To have this order executed, a copy of the order shall be sent to Shashamene Woreda
Court. This order shall not bar Col. Mebratu Fissiha from bringing an action in connec-
tion with the compensation to be given.

The High Court, apart from considering the issue of compensation, does not have
any authority to consider this case further, since this Court has given this order not to
delay road construction. Therefore, a copy of this order is to be sent to the High Court.

* Transator's not-; A literal tmilaion of the Amharic. however, is: "No one shall be deprived
of his prope except in acco, 4ance wilk the law."
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SUPREME IMPERIAL COURT
Div. 6

NEDDI HAILE v THE ADVOCATE GENERAL

Criminal Appea No. 522/55 B.C.

Criminal procure - - Prlwate cnWlairn - - Recpnciliazriw - - Withdrawal of conwlaint,
Penal law- - Defences - - Midgaion ofxnenece -r- fiwaixilon.-Blornony-- Ars, 217 and 221 PC.

On appeal from the High Court's judgment of coaviction for cold-blooded murder and sentence
of fiftee years imrisonment, the appellant ba his claim for releas on the fact that he had oMnPen-
sat and rmeiled with the relatives of the dexased.

Held, Convidion affirmed.

I. Wheras it may well have been, urder the old Penal Code of 1930, that a mu-dtr could escape
penal liability for his act by nbc payrnt of blood money, he cannot do so under the new Penal
Code of 1957.

2. Art. 22! of the Pnal Code of 1957 applies only to crim punAshble upon private complaint
as defined in Art- 217, and a prosecution for cold-blooded murder do not depead on a private complaint.

I. Reconciliation with the relatives of the decased may, in a murder prosecution, be taken as an
extenuating ctunsa=c in fixing the sentence

Maskaram 21, 1957 E.C. (September 30, 1964 G.C.); Justices: Mr. G. Ebbas, Ato
Haile Aman, Graznatch Tessemma Negede: - This is an appeal against the judgment
and sentence of the High Court (Ist criminal division) in Cr. C. No. 220/52, whereby
the appellant was found guilty of murder and, in view of extenuating circumstances,
was sentenced to fifteen years' imprisonment only.

The main ground of appeal is that the appellant has settled amicably and reconciled
with the relatives of the deceased, and that having consequently paid them blood money
and given them a piece of land for reconciliation, he should now be released from jail.
That is the only argument of the appellant. On the other hand, he admits his cold-blooded
murder, thus supporting two eye-witnesses who testified against him, and he does not
attack the finding of the High Court to the effect that he was guilty of murder.

Ato Negga for the Attorney General strongly objected to the release of the appel-
lant, as the reconciliation that intervened between him and the relatives of the deceased
cannot be the basis for such release. He said that although the appellant could have had
a chance for release after payment of blood money under the old Penal Code, he cannot
under the new Penal Code of 1957. Article 221 of the Penal Code of 1957, cited by the
appellant, applies orly in cases of crimes punishable upon private complaint, as defined
in Article 217 of the Penal Code, while a prosecution for murder does not depend on a
private complaint. Under the circumstances, Ato Negga asked the Court to dismiss the
appeal and confirm the sentence of the High Court.
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The appellant, nevertheless, begged for reconsideration of his fifteen years' imprison-
ment, because he reconciled with the relatives of the deceased and gave them a piece
of land.

The Court finds no way out but to agree with the opinion of Ato Ncgga. Article 221
of the Penal Code applies only in cases of crimes punishable upon private complaint:
and this is a cold-blooded murder for which the prosecution does not depend on a private
complaint as defined in Article 217 of the Penal Code. Consequently, Article 221 is in-
applicable and rejected by the Court. It may well be that appellant could have had
a chance under the old Penal Code; but it is no longer in existence.

Upon reconsidering the period of imprisonment imposed on the appetlant by the
High Court, we wish to draw the attention of the appellant to the fact that he escaped
the death sentence; the High Court considered his reconciliation and his youth as
extenuating circumstances. We cannot see that the High Court was too firm with the
appellant. The penalty it imposed was rather light; but since the respondent asked for
its confirmation and did not appeal, we simply confirm it.

The appeal is therefore rejected, and the fifteen years' imprisonment of the High
Court are hereby confirmed.

The High Court and Prison Authorities arc to be notified in Amharic,

Given and delivered in open Court this 21st day of Maskaram, 1957 EC., in ihe
presence of appellant in person and Ato Negga for the respondent.
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SUPREME IMPERIAL COURT
Div. IA

ZEYENU ABDELLA v. WOBEAYEHU SEMAHEGNE

Civil Appeal No. 1792/56 EC.

Conactuw obWigam - - Loan - - Ineren - - UwSy - - Cantraoef tatiess - - Rena and profits - -
Art.s 2479, 3059-30, 3M. 3.117, 3121, and 3124 Cfr. C.

Cusnaory law - - Antichrnts.

The High Court gave judgment in favor of the lender under a loan agreement with a contrt- of and-
chreis appended; it had been stipulated that the borower would retain the house covered by the con-
tract of antiebresi and pay rent of ES300 in the place of interest. On appeal, the borroueTr argued that
to give effect t this stipulation would allow an evasion of the usury rules, which am imperative, and that,
therefore, the stipulation should not be enforced.

Held. Sudgmcnt revcrsd,

1. A cont-act of anriebre:ls is a contract, subsidiary to a loan, by which the lender takes certain
property of the borrower as security and receives the use, rents, fruits, or profits from the property in the
place of interest.

I A ontraut btwen a lender and a borrower by which the borrower- agrees to pay rent for his
own property shall nt be demed to be a contract of antictresi

3. If a person enjoys the fruits of an immovable secured to him under a contract of antiibresis. it
replae the interest to be paid on the loared money and means that the borrower should not pay intcret:
f the lender gets money by letting the immovable, however, and particularly by letting sw inovabl

to the borrowr, he cannot collect lnder the guise of anrticbsis more intemst than is permitted by taw.

Ter 29, 1957 E.C. (February 6. 1965 G.C.j: Justices: Afenegus Kitaw Yitateku,
Balambaras Tessema Wondemench, Ato Taddesse Tekle Giorgis: - Respondent and
appellant entered into a loan contract by way of a written agreement signed on Maskaram
1, 1955 E.C. The lender and the borrower entered into a contract of antichresis in res-
pect of the loan. The respondent claimed the sum of E$6"00, which she loaned to the
appellant, and also the amount of the rent for the house in accordance with the contract
of antichresis between the two parties.

Article 3117 of the Civil Code, defining the term "antichresis", states: "A contract
of antichresis is a contract whereby the debtor undertakes to deliver an immovable to
his creditor as a seurity for the performance of his obligations."

The lender, Woizero Wobeayehu, demands that, since the borrower has himself
taken in lease the house which he undertook to deliver under the contract of antichersis,
he pay her the rent for the house instead of the interest on the money loaned. Article 3
of 01V contract provides: "I, the debtor, have undertaken to pay the rent of the ouse,
being the sum of E$300. which I have delivered to the lender under the contract."
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To this the appellant has answered. that he, the borrower, must not pay in the guise
of a contract of antichresis more money in cash than that allowed by law. He has argued
that the interest must be only that amount permitted by law.

The Hig Court held that it is impossible to amend the terms of the contract and,
therefore, the borrower, Zeyenu Abdella, according to the contract, must pay to the lender
the rent instead of the interest,

From this decision the defendant appealed.

Article 3121 provides:

(1) The person having created the antichresis shall deliver the immovable and
its accessories to the creditor or such other person as has been specified in the
contract.

(2) The antichresis shall have the same effects as a mortgage until such delivery
has taken place or after the immovable has been retumed to the person having
created the antichresis.

Article 3124 provides:

(1) The creditor under the contract of antichresis shall pay no rent to the person
having created the antichresis.

(2) The use the creditor makes of the immovable and the fruits and profits he derives
therefrom shall replace the interest on the claim.

(3) Any provision whereby the creditor is entitled to interest in addition to such
use, fruits and profits shall he of no effect.

In our customary law, antichresis meant for the lender of money to take and use
the crops from the land of the borrower in place of the interest on the loaned money,
or for the lender to take the house of the borrower and live in it. Article 3124 of the Civil
Cod& is in accord with our customary law.

If a person takes in possession an immovable under a contract of antichresis and
lives in it, exploits it, or uses it, such person should not pay rent to the owner of the im-
movable. If a person enjoys the fruits of the immovable secured to him under a contract
of antichresis, it replaces the interest to be paid on the loaned money and means that
the borrower should not pay interest; it does not mean that if the lender gets money by
letting the immovable, and particularly by letting Nuch immovable to the borrower, he
can collect interest more than that permitted by law under the guise of a contract of an-
iohresis.

The provision in Article 3124, Paragraph 1, which says "The creditor under the
contract of antichresis shall pay no rent to the person having created the antichresis",
is clearly talking about the immovable delivered to the lender and used by the lender
and is not talking about an immovable that he himself does not use. Article 3121, Para-
graph 2, of the Civil Code says, "The antichresis shall have the same effects as a mortgage
until such delivery has taken place or after the immovable has been returned to the person
having created the. antichresis". This is referring us to Article 3059-3083 of the Civil Code.

Article 300 of the Civil Code states that the rent on mortgaged property is at the
rate of interest provided by law. In general, it is prohibited to create a mortgage in order
to pay more than the legal interest rate.
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The lender who takes delivery of the immovable of antichresis and uses it for himself
shall not pay rent to the owner. The profit he derives from the thing and its use shall be
deemed interest on his claim. A contract made between a lender and a borrower by which
the borrower agrees to pay rent for his own property shall not be deemed to be a contract
of antichresis. Were this allowed, it would amount to making a contract in order to collect
interest in excess of the rate permitted by law and this would permit the lender to circum-
vent the mandatory provision of the law.

The terms of the contract clearly show that the contract entered into between the
appellant and respondent is a contract of loan.

Article 2479 of the Civil Code provides that, by agreement of the parties, the rate
of interest may be 12 per cent. But where the parties do not stipulate any rate, it shall
be 9 per cent, and where it is agreed in excess of 12 per cent, it shalI be only 9 per cent-

The lender may not directly or indirectly contravene such a rule made for the pro-
tection of the public. If it were not so, the rule that states that no interest shall be collected
above the legal interest would be meaningless.

For all the above reasons we reverse the judgment of the High Court and decide
that the appellant borrower, Zeyenu Abdella, shall pay to the respondent lender, Wofzero
Wobeayehu Semahegne, 9 per cent interest and not the rent of his own house, which
is E$300 per month, as interest. This is the opinion of the majority. The minority would
affirm the judgment of the High Court.

Ato Taddesse Tekle Giorgis, I., disseting:- I dissent from the majority opinion in
this case for the reasons detailed below.

A contract of lease of a house and a contract of antichresis were entered into by the
parties on Maskaram 1, 1955 E.C. Art. 1731 of the Civil Code states that the provisions
of a contract lawfully formed shall be binding on the parties as though they were law,
Because the parties have freely entered into the contract of anricbresis, no one should in
any way vary the provisions of the contract. Article 3124, sub-section one, states that
the creditor who i; iu possession of immovable property under a contract of anticheresis
shall pay no rent or payment for agricultural products to the person who has transferred
the property under the contract of antichresis.

The majority opinion decided that if the creditor under a contract of antichresis
lives in the house delivered to him under antichresis he shall not pay rent to the owner
of the house. But if the creditor leases the house, the rent shall be considered as interest.
It is my position that it should not make any difference whether the creditor under anti-
chresis himself lives in a house delivered to him or leases such a house to someone else-

Moreover, since the debtor under the antichresis in this case is a businessman who
knows his losses and profits best, it was with full knowledge that he entered into the con-
tract of antichrciis and then rented the house which he delivered under the antichresis.
The decisior, therefore, that the rent of the house under the antichresis contract shall
be deeded to be an interest payment on the loan for which the antichresis contract was
entered was not proper. I would affirm the dccsion of the High Court.
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HIGH COURT
Addis Ababa, Corn, Div- No. 2

GRAZMATCH WOUBE WOLDE SELASSIE v.
DEJAZMATCH KEFELEW WOLDE TSADIK,

in his capacity as Governor of Tegulet and Bulga Awradja Geat

Civil Case No. 70/54 E.C.

Coniftuflon - - IDpnen of the JudCl(ary - - Executive or adzinisrtnve interferaene - - Jpdiial
&cioralton of nullity of acts of interferece - - Art. 110 Rev. Const,

Respondent in his capacity as Governor issued an order to the President of an Awtadja Court direct-
ing hin to tun ovter laud to a party with whom petitioner was pled in litigation as to the question
of owncrship. The land was counvey d to that party pursuant to th' order and petitioner filed the present
suit in the High Court against the Governor to have his above order declared lal] and void-

Held: Relief granted. Order of Govror delared null and vokL

I. Art. 110 Rev. Conast. guarantees the indepedence of the Judiciary.

2, Any action of the executive or admintr ive authorities which interfes with the independence
of the Judiiary will be declared null and void.

3, JtIges shoud disregard unconstitutional interferee with ther constittionaL prerogatives and
adjudicate disputes solely in accordance with the law-

Megabit 10, 1954 EC. (March 19, 1962 G.C,); Judges: Dr. W. Buhagiar, Ato Josef
Tekle Mikael, Ato Mekonnen Getahun: - This is a petition by the petitioner in which
he prays for a declaration that the order No. 598417 dated Megabit 21, 1953 E.C. given
at Debra Berhan by the respondent in his above mentioned official capacity is null and
void.

The facts, which are not denied by the respondent, are as follows-

By proper civil proceedings instituted by the present petitioner, the present petitioner
was given possession of a plot of land in 1938 EKC., and from that time until 1944 E.C.
he remained in possession and enjoyed the benefits of that plot of land. In 1944 E.C.
a certain Ato Kiltu Balcha re-entered in possession of that land, whereupon the present
petitioner caused criminal proceedings to be instituted against him, in the Awradja Court,
in File No. 5 1/51. The Awradja Court gave judgment on Hamle 9, 1951 E.C. (Exh. P/2):
in the course of the trial it was proved that Ato Kiltu Baicha, the accsed, had acquired
possession of the said plot of land by order of a oetain judge, Grazmatch Asfaw, and
for this reasot the Court held that the accused could not be liable, In the judgment the
Court added a rider to the effect that, with regard to the right on the land, the parties
could take the necessary action for execution in accordance with the previous judgment,
that is, the judgment of 1938 E.C. (Exh. P/4).
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From this judgment of the Awradja Court, the present petitioner lodged an appeal
to the High Court inf Addis Ababa, that is, Criminal Case No. 696/51- By judgment deliver-
ed on Sene 17, 1952 B.C., the High Court dismissed the appeal holding that Ato Kiltu
Balcha could not be guilty of any crime because the use of the land had been given to
him by a judge; the Court also added that the case of the appellant, Grazmatch Woube
Wolde Selassie, was one of a civil nature; the judgment of the Awradja Court was
confirmed.

Relying on this judgment, the present petitioner lodged an application to the Awradja
Court of Tegule and Bulga requesting that the judgment of 1938 B.C. be executed in
the sense that he get the possession of the land in question. This application was granted
and an order for execution was issued, as a result of which the present petitioner re-ac-
quired possession of the land.

On this change of possession of land, Ato Kiltu Balcha lodged a petition to the High
Court in the former appeal file No. 696151. in which he alleged that one Ato Taddesse
Medifu, together with Ato Demissie Bedane, had transferred the land from his possession
to the present petitioner and that this was done with the intention of harming him, he
having had possession of this land for a long time. The High Court rejected the applica-
tion, reserving to the applicant, Ate Kiltu Baloha, his right to file a civil or criminal case
against the Deputy Governor, Ato Taddesse Medifu, before the appropriate couri (Exh.
P/5).

It seems that Ato Kiltu Halcha did not avail himself of judicial proceedings, but
preferred to appeal to the administrative authorities, and as a result of his complaints,
the present respondent in his capacity of Governor issued the order No. 598417 on
Megabit21, 1953 E.C. (Fih. P/3) addressed to the President of Tegulet and Bulga Awradja
Court ordering him to hand over the property in question to "the judgment creditor"
Ato Kiltu Baicha with all mesne profits from the hands of the "illegal possessor" with
the understanding that any one who claimed a right to the property should have the right
to file a civil case.

As a result of this Order, ,ie land was transferred again to Ato Kiltu Balcha.

Now as stated above the reapondent does not deny such facts; his defence is that
alter the criminal case, what the present petitioner should have done is to file a civil case
against Ato Kiltu Baleha for the recovery of the possession of the land.

This Court cannot refrain from remarking that the whole matter regarding this plot
of land has been clouded in its various stages by procedural irregularities, culminating
in the Order now being challenged, Whatever procedural irregularides there may havE
been on the part of the courts, the Order of the respondent in this capacity as Governor
dated Megabit 21, 1953, E.C. is a clear interference with the independence of the Judiciary
and against Article 110 of the Constitution- Such an order is beyond the powers of a
Governor or any other admiastrative authority and is null and void; indeed, the President
of the Awradja Court to whom it was addressed should have completely disregarded
it and left it to the parties concrned, that is, the present petitioner and Ato Kiltu Balcha,
to challenge the validity of excution granted previously in favour of the present petitioner
in a proper court of law.

For the above reasons, the petition is successful and the Ordcr issued by the res-
pondent under No. 598417 dated Megabit 21, 1953 E.C., is hereby declared null and
void.

The respondent shall pay court fees according to receipt and costs to the petitioner
of E$1K0.
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HIGH COURT
Addis Ababa, Com. Div. No. 2

S.A.CZA.F.E.T., SOCIETA' ANONIMA v.
THE MINISTRY OF STATE DOMAINS AND MINES

Civil Case No. 178/54 E.C.

07mnsffion - -Prqpeny. E~rapria io - - Righis which are njpahe of exropriation - - Procdur
for exproplation - - Arrts 44. S8 89. 90 Rev. Cowl. - - Art, 1461 Cr. C.

In an acton for hunc tio .tA" claimed that termination notice sent by the respondent
under their kam gze net wa insuient in that the notice required was not given and the termination
was not for "governmwnt use" as nquired by the lease; similarly that expropriation proceedings under
ArM 1461 Civ. C, we not properly instituttd, so that the respondent cnot now claim that an expro-
priatidon was intended.

Held: Ptrmanent injunction gracted,

1. The Civil Code provbons tt ig forth the procedure for expropffation constitute the specl
expropriation law refered to in Art. 44 Rvy. CoesL

2. If the goernment wishes to fxpropriate a persn's righ umndr a lease, it must follow the pro-
ccdun set down in the Civil Code, which cotins t special tpropratii i law enacted pursuant to
Art- 44 Rev. Coast.

3. A simple letter from the Minister of Pen to the Ministry of State Domains to the effect that pm-
mises should be earmarked for a certai purpose, with no metin of an existin ease, does not amomt
to a ministerial order to betach the km as it required by Art 44 Rev. Coast. and by the Civil CDd

Megabit 13, 1954 E.C. (March 22, 1962 G.C.); Judges: Dr. W. Buhagiar, Ato Josef
Tekle Mikael, Ato Mekomn (ttahun: - In his statement of claim, the plaintiff com-
pany stated that there was an agreement of lease entered into between that company
and the defendant Ministry for premises to be used as a workshop at Mexico Square
for a period of one year ending on Maskaram 30, 1955. This agreement is evidenced by
Contract of Lease No. 2167 (Exh. P/I). The plaintiff also stated that by letter dated Ter
22, 1954, No. 473113181/54, (Eb. P/2), the defendant mistry requested the plaintiff
company to vacate the said premises by Ter XO, 1954. It is submittmd by the plaintiff com-
party that such request to vacate the premises is contrary to the lease agreement, which,
in clause 3, stipulates that in case the premises are required for Gonrnnwnt ua, the
plaintiff company is to be notified at least two months in advance for the purpose of ter-
minating the lease and handing over the premises. The plaintiff company further states
that apart from the fact that the provisions of clause 3 of the agreement have not been
followed as regards the notice to be given, the purpose for which the premises are required
are not "for Government use"; in fact, the letter of Ter 22, 1954 clearly states that the
premises have been assigned to the Chamber of Commerce; acoxi to the submission
of the plaintiff company the Chamber of Commerce is not a Government Depatment.
Having premised the above, the plaintiff company prayed that the defendant Ministry
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be enjoined from proceeding with the request of taking over the premises on Ter 30, 1954,
and also prayed for a declaration that the notice (Exh. P/2) is contrary to the terms of
the agreement and therefore null and void.

By interlocutory order dated Ter 29, 1954, this Court prohibited the defendant Minis-
try from proceeding with the eviction until further Order of Court.

By the defence, dated Yekatit 26, 1954, the defendant Ministry did not deny the
facts as alleged in the statement of claim or any of the documents produced by the plaintiff
company, but, the defence stated, the order for the taking over of the said premises for
use as a Chamber of Commerce was given by His Excellency the Minister of Pen, and
in support of this there was submitted a Ltter from that Ministry to the Vice Minister
of the Imperial State Domains dated November 3, 1961, Ref. No. 131O8/869/17, (Exh.
D/I). Furthermore, it was submitted in the defence that it is possible to take over the
said premises under the provisions of Article 1461 of the Civil Code. Now as regards
the letter from the Ministry of Pen, this amounts to a direction that the premises in ques-
tion be earmarked for the Chamber of Commerce; it is not an order for the immediate
possession of the premises; furthermore, nothing is stated therein regarding the present
existing lease in favour of the plaintiff company; such letter therefore cannot amount
to an order to the defendant Ministry to breach the agreement existing in favour of the
plaintiff company.

As regards the submission of the defendant Ministry that the lease could be taken
over under the provisions of Article 1461 of the Civil Code, it is true that under the Civil
Code the competent authority may take action to expropriate land and that under Article
1461 expropriation proceedings may be used for terminating a contract of lease prior
to the agreed term, but the Civil Code lays dovn a definite procedure for expropriauon.
This procedure, as laid down in the Civil Code, is the special expropriation law enacted
in accordance with Articles 88, 89, or90 of the Revised Constitution, pursuant to Article
44 of that Constitution In the present case, no expropriation proceedings have been
taken in accordance with Article 44 of the Constitution or the articles of the Civil Code;
it cannot, therefore, be said that there has been any expropriation, since if there had been,
such expropriation would have been against the Constitution.

For the above reasons, the Court holds that article 3 of the lease agreement (Exh.
P/I) has not been followed by the defendant Ministry in that, even if the premises in ques-
tion were required for Government use, a notice of two months is required under article
3 for the termination of the lease and the evacuation of the premises, and therefore the
notice given. by the defendant Ministry by letter dated Tr 22, 1954 (Exh. P/2) is iliegal
and of no effect.

The defendant Ministry shall pay the plaintiff company court fees according to re-
ceipt and costs of E$100.
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HIGH COURT
Addis Ababa, Corn, Div. No. 2

H,.A. ETHIOPIA v. THE INLAND REVENUE DEPARTMENT

Civil Case No. 20/54 B.C.

Taxmatn - - lncome tax - - Dedudions - - Trwl exp nses - - Written agreement - - Revenue expend!-
tres - - Capital eXpentures - - Reaim - - Art. 59 Income Tax Decree of 1956 (Dem No. 19(56) - - Art.
7 (a). 7 (b). 7 (f). and 8 (e) Ley. No. No. 215158.

On appeal from a decision of the Tax Appeal Committee denying deductions from income for pur-
poses of taxation (1) for traveling expenses of forign experts travling to and from Ethiopia in connection
with the appellants* concern, on the ground that the appellnts' coan had no wrimn agreement with
the experts in respect of such expeas. and (2) for expenss for repairs of madcry., etc., on the ground
that the repairs wrc usable for a ouig term and thereore constituted capital expcnditumr, which is not
deductible.

Held: Decision o tfe first point reversed and the matter referred back to the Committae to examie
appellants' docu ets to se whether, as a matter of fat, the expenms were incurred for the allee p-
pose; decision on the second point reversed and the expenditures ruled deductib]e.

1. No written agreement between a concern and expert personnel is required to establish that ex-
penmes wr incrred by the concern For swuch personml under Arts 7 (b) and 7 () of Lg. Not. No. 215158.

2. Capital expeaditore, witbin te tmaning of Art. 8 (e) of Lag. Not. No. 215/58, is an expenditme
that is ma once and for all and that brings into existence an asset or advantage for the enduring beneflT
of the trade or business, while a revenue expenditure is one which will recur year by year.

3. Where expenses inom-red in the trade or busines do not bring any new capital, bout arc only in-
tended to maintain misting capital, such as rpair of machinery. whcbr or not usable for several ycars.
such expenses constitute revenue expenditurc and not capital expenditure.

(Ed& Note: The Income Tax Decree, 1956. Dec. No. 19/56. md the Income Tax R ul atios. 1958, Leg.
Not. No. 215/58, have been repealed and replae4, respectively, by the Icome Tax Proca-mation, 1961,
Proc. No. 173161, and the lxA Tax Regulations, 1962, Le. Not. No. 258/62. The law remains sub&-
tantialy the sam. mw-e:r, Art . 7 (a), 7 (b) and 8 (a) or Leg. Not. No. 215 are the same as Arts. 16 (a).
16 (b) and 17 (b) (v) of Leg NOL No. 258. Art. 7 (f) of IAg. Not. No. 215 does not appear in Leg. Not,
No. 258, but is substantially the same as Art. 16 of Proc. No. 173. With regard to expenses for professional
per smoe, Leg. Not. No. 258 added a new provision in Art. 16 ().)

Megabit 20, 1954 E.C. (March 29, 1962 G.C.); Judges: Dr. W. 8uhagiar, Ato Josef
Tekle Mikaei, Ato Mekonnen Getahun: - This is an appeal under Article 59 of the
Inome Tax Decree of 1956 (Decree No. 19 of 1956) from two points in a decision of the
Tax Appeal Committee given an September 4, 1961. These two points concern an item
of E$97,53R, which the appellants allege was incurred as traveling expenses of foreign
experts traveling to and from Ethiopia in connection with the appellants' concern, and
an item of ES122,769.50, which the appellants allege was incurred by them as expeases
of a current nature such as milling rolls, repairing machinmy, etc. The ground of the
appeal is that the Tax Appeal Committee erred in law in assessing the appellant to pay
tax on items which are deductible under Article 7 (b) and 7 (f) of Legal Notice No. 215

-66-



H.V.A. ErmoPra v. THE HIGHLAND REVENUm DEPARTMENT

of 1958 and also erred in law in the interpretation and application of article 8 (e) of the
said Legal Notice in that it included ordinary general expenses as "capital expenditure"
and thus included amounts which should have been deducted for purposes of taxation.

Now with regard to the item of E$97,538, the Tax Appeal Conmittee considered
that these expenses could not be deducted on the ground that, as the auditor pointed out,
there were no written agreements concerning these expenses, that is, expenses for air
passages for experts in the service of the appellant company who traveled to and from
Ethiopia in connection with the work of the company. In the decision of the Tax Appeal
Committee it is stated that that Committee asked the appellants whether there was any agree-
meat about such expenses and the appellants replied that there were only verbal agree-
ments; the Committee went on to state that taking into consideration the fact that for
such an enterprise as the Wonji Sugar Factory to have orly verbal agreemeits was un-
reasonable, the expenses should be subject to taxation, In the opinion of this Court, this
is a poor and untenable argument. As a matter of fact, there is nothing in law which re-
quires agreements of this nature to be in writing. Furthermore, it is well known that an
enterprise of the scale of the Wonji Sugar Factory has its rules and regulations governing
the terms of service of their employees, and in fact, appellants showed the Court such
regulations of the appellant company. There has also been shown to the Court various
applications to the Ministry of Interior regarding entry visas for the employees of the
company in respect of whom such traveling expenses were incurred. It seems that the
appellants have sufficient documentary evidence to show that these expenses were in fact
incurred for their expert employees, who in turm are necess ary for the production of the
income. This Court is, however, concerned only with a point of law and as a matter of
law this Court holds that no written agreement is required to establish that the expenses
were. incurred for the purpose alleged. On this point, therefore, the ruling of the Tax
Appeal Committee is quashed as being legally untenable, and the matter is referred back
to the Tax Appeal Committee to examine any documents the appellants have to satisfy
the Committee that the expenses were incurred for expert personnel.

With regard to the seconG point, that is, the tern of ES122,769.50, there can be no
question that under Article 8 (t I of Legal Notice No. 215, capital expenditure is not de-
ductible for purposes of assessik g tax. The argument in this case is whether appellants'
above-mentioned expenditures were capital expenditures or other expenditures under
Article 7 (a) or Article 7 (f) of the said Legal Notice, The Tax Appeal Committee held
that they were capital expenditure (except for an amount of ES3,120); the Tax Appeal
Committee based itself on the opirion given by the auditor who suggested that th0e said
expe nses should be written off in a number of years in terms of depreciation because
these were expenses made on goods and on repairs of a large scale, usable for a long term ;
the auditor also mentioned that during his examination he was told by the engineers of
the factory that the said goods could be used for a number of years, It is quite clear from the
decision of the Tax Appeal Committee that that Committee did not consider such expenses
as being expenses incurred in improvement and alterations as laid down in Article 8 (e)
of Legal Notice No. 215. Their decision was basd solely on the suggestion of the auditor
that the repairs were utsable for a long term. There is no question, therefore, ihat these
expenses were expenses for repairs, The distinction between capital expenditure and
revenue expenditure is of great importance, Various tests may be suggested for this dis-
tinction, but substantially the distinction lies in this, that capital expenditure is an ex-
penditure that is made once and for all and that brings into existence an asset or an ad-
vantage for the enduring benefit of the trade or business, while revenue expenditure is
one which will recur year by yea. Now there can be no question that any repairs which
are carried out on machinery in a trade or business are an advantage to the trade but
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they are not such as bring info existence an asset or an advantage; the asset was there
already, and the repairs have the effect of enabling such asset to continue to bring income
to the business, with more efficient working. In other words, where expenses incurred
in the trade or business do not bring any new capital (such as the complete renewal of
a building) but are ornly intended to maintain existing capital, they are revenue expenditure,
not capital expenditure. For these reasons, the Court holds that the Tax Appeal Committee
was wrong in law in deciding that the expenses of ES12Z,769.50 were capital expenditure,
reverses their decision an this point, and decides that such expers are deductible under
Article 7 (a) and (f).

The respondent shall pay half the court fees, according to rece"pt, and costs of ES50
to the appellant.
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HIGH COURT
Addis Ababa, Com. Div.

TENAGNE WORKE ABDI v. YEJOTE WORKE LEGESSE

Civil Case No, 202/56 Et.

Sxrccrions - - Represenation - - Family property - - Patern paternis marerna miternis -- Usufniruary
iright - - Arts. 550, 551, 842, 843, 849, and 42856 Civ. C-

Statutory intlerpnelarn.

In response to a petition by the mother of the deead for a declaration of her succesional rights,
the half-brother of the deceased objeted that the property in question was family property from the paternal
line and, therefore, should devolve upon him as the representative of his father rather than upon the
deceased's mother.

Held. Objection sustained.

1. Where the decesed is not survived by a descendant, his father and mother shall be called to his
succession and ech shall recive half or the inheritance.

2 A predeased father shall be represented by his dcsndant.

3. The rule paterna paternis materna mwsernis, which is contained in Art. 849 Civ. C., providcs an
exception to the general successional rules in the case of imMOVable property that has devolved without
intermption to the second degree (generation), and later degrees, from the person who first acquired it.

4. Property that is subjet to the rul paterna parernis nwterna maernis shall not be transferred
from the patmna line of the family to the maternal, or vk vesa-

5. In the absence of an heir in either the patomal lince or the mater1 line, the rationale for the rule
may disappear, together with its legal effect.

6. The pecron who would be entitld to the property ifit were not "family property" is sill entitled
to a uasufructuary interest in it.

7. It is a principl of statutory interpretation that every word of the law is to be construed in such
a way as to have a meaning.

Hedar 15, 1957 E.C. (December 24, 1964 G.C.); Judges: Ato Belatchew Asrat, Ato
Mekonnen Getahun, Blatta Yishack Tefferi: - Woz. Tenagne Worke Abdi petitioned
the Court to declare her right to the estate of her son, Kaleab Legesse, who died intestate
without a descendant.

In reply to notice given in a newspaper, the deeased's half-brother, Ato Yejote
Worke Legesse, appeared and filed an objection that the inheritance should devolve
on him and not on the petitioner. The ground for his objection is that the inimovables
constituting the succession are family property derived from the paternal line of the de-
ceased's family, and cannot. therefore, be assigned to the maternal line.

It is conceded that the deceased was the son of the petitioner and Ato Legesse Worke
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Ingida. The petitioner stated in her petition of Miazia 1, 1956 E.C. that the property
of the deceased is derived from the deceased's paternal grandfather.

Questions of intestate succession are governed by Articles 842-856 of the Civil Code.

Where the deceased is not survived by a descendant, his father and mother shall be
called to his succession. The father and mother shall each receive a half of the inheritance.
The predeceased father shall be represented by his descendants. The respondent is the
son of Ato Legesse Worke and can, therefore, represent his father. Hence Woz. Tenagne
Worke Abdi and Ato Yejote Worke Legesse are the persons entitled to the deceased's
succession.

The objection that the deceased's property deriving from the paternal line should
not be assigned to the petitioner raises a problem. Article 849 lays down the rule 5'paterma
paternis materna maternis." It is evident that the rationale for the rule is to prevent the
transfer of immovable property outside natural relations. In the absence of an heir in
either the paternal line or the maternal line, the rationale for the rule may disappear,
together with its legal effect.

Before the rule -patrna paternis mnaterna maternis" can be put into effect, one
has to determine what is "family property or family land." The law does not define these
terms unequivocally.

Article 849 (3) states: "The rules laid down in sub-articles (1) and (2) shall apply
up to the second degree so that immovable property deriving by donation or succession
from the grandpaterna[ line be not assigned to an heir of the grandmaternal and vice
versa."

The phrase "shall apply up to the second degree" does not seem to be related to the
preceding articles and, therefore, the concept is not clear-

Degree of relationship is governed by Articles 550 and 551. "The second degree"
mentioned in Article 849 (3) refers to Articles 550 and 551; it does not refer to "first
relationship" and "second relationship" as they are used ir Articles 842 and 843. "First
relationship" in Article 842 includes children, grandchildren and any other descendants,
while "the first degree" (generation) includes only parents and chfldren. "The second
degree" (generation) includes grandparents, parents, and children.

Is "the second degree" mentioned in Article 849 (3) to be counted from the deceased
or from ascendants toward the deceased? If there is immovable property deriving from
a great-great-grandfather and if we count the 'degree- up from the deceased, the property
becomes "family property" when it is traced back to the grandfather, but ceases to be
"family property" upon passing to the deceased's father and to the deceased himself.
If the degree is counted toward the deceased, it means that the property shall be considered
"family property" at the second generation from the first owner of the property. As stated
above, this is not in accordance with the spirit of the law. The familial nature of an im-
movable never weakens; it strengthens the longer it is handed down through the genera-
tions. To interpret "the second degree" (generation) in a sense that weakens the familial
nature of property upon the passing of an additional generation would be to deviate from
the spirit of the law.

The phrase "shall apply up to the second degree" must be given effect. Every word
of the law is construed to have a meaning. If it appears to be meaningless at first, it must
be construed in such a way that it has a meaning. This is one of the principles of statutory
interpretation.
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In our opinion, "the second degree" (generation) referred to can have mcaning
within the spirit of the section where it helps to determine what is "family property.-
According to this construction, an immovable is "famiily property" when it passes from
the first owner to the first degree (generation) and then from there on to the second degree
(gemtion). It cannot be considered "family property" upon acquisition by the first
ownier, nor upon devolution on the first degree (generation). As soon as the second degree
(gneration) receives the property by succession or donation, it becomes "family property,"
From then on, Article 849 (1) and (2) can apply. The rule "paterna paternis materna
maternis" therefore applies to immovable property that has devolwd without interrup-
tion to the second degree (generation), and later degrees, from the person who first
acquired it.

The immovable property of Kaleab Legesse derives from his grandfather through
his father and, in light of our discussion, is "family property." As such it cannot be assigned
to the deceased's mother, the petitioner. The petitioner would have been entitled to
half the property if it wcre not "family property" derived from the paternal Iine. She
is still entitled to the rights reserved under Article S50 (1).

Effective upon the death of the deceased, the ownership over the immovable property
of the deceased must devolve upon Ato Yejote Worke Legesse, while the petitioner keeps
her usufructuary right to one half of such property.

The parties shall defray their own costs.

The execution officer shall be instructed to execute the decision accordingly.
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HIGH COURT
Addis Ababa, Com. Div.

TEFFERA GHIZAW v. MENNA BEKELECH

Civil Case No. 339/54 E.C.

Adopon - - Castomry 14w - - Frnwhies req aired - - " enm ar '(r.-

On the rnand for retriai from the Supremef Imperial Court of an appeal taken to contest the High
Court's declaration that petitioner is to succeed to his ise's intestate estate over on claimipg to be both
the godchi]d (.yernr li) and a secretly adopted child of the deceased.

H/fd: For petitioner-

L Although the relationship of "yenar iii" creates intimacy, it does not create the legal rights of
am e~opted child, such as the right to suomson-

2. To create adoptive filiation vnder customary law, a formality is required to clearly show the desire
and consent of both parties to bving about such a bond of filiation.

3. A lcsully binding adoption cannot be said to exist when it is concluded secretly, because the soecy
itself throms doubt upon the desire and intention to adopt and notice is not given to interestod pPons.

Ter 21, 1957 E.C. (January 29, 1965 G.C.); Judges: Ato Belatchdw Asrat, Ato
Mekonnen Gcetahun, Blatta Yishack Tefferi: - This file was opened by the petitioner's
request that thk Court declare his right of suctcssi n to the inheritance of his sister, Woz.
Bekelech Glhizaw, who died intestate without leaving behind a descendant- After hearing
several objections to the petition, this Court decided on Yekatit 25, 1955 E-C. that the
petitioner alone is entitled to the succession.

Out of the persons whose objections were rejected, Woz. Menna appealed, and in
its decision of Ter 15, 1956 EC. the Supreme Imperial Court, in its appeal file No, 994/55.
remanded the case for retrial with a directive that the High Court should find out whether
the appellant was Yeinar hf' * to the deceased according to custom.

Pursuat to the directive from the Supreme Court, we have heard witness ' called
by Woz. Menna to show that she is "Yemar 1jf'. The petitioner's witnesses were also heard.

The Court has rejected as irrelevant the respondent's request to s ubmit evidence
to show that she was reared and given in marriage by the deceased,.

We have studied whether Woz. Menna is an adopted child according to custom or
merely a "Yemar Iii" of the deceased. Woz. Menna's first witness was Woz Sirguce Wolde
Johannes. She testified that the deceasedwas Woz. Meanna's godmother, that guests were
invited to a baptismal banquet arranged by the deceased, that the deceased wanted to

Translator's note: Literaly means "honey child". It is used inbrchanigealy with "yet Li" which
literally mean mlbre-t child." "Yemr abat" and "yetut abat" respectively mean "hwoy father"
and "brrw father."
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adopt the child secretly, and th at the deceased gave Woz. Me a a gift of dresses and declar-
ed that she would bring her up with milk and honey like her own child- We reasonably
believe that this witness, who is the respondent's mother would be in a position to know
the matter best. Her testimony to the effet that the deceased wanted to adopt the res-
pondent secretly is decisive in the issue under consideration.

Woz. Sirgutc's testimony regarding the secret adoption was in conflict with that
of the 3rd, 4th, and 5th witnesses, who stated that the adoption was made in public. This
Court gives weight to the testimony of the first witness, who was more directly involved
in the event - whether it was adoption or otherwise.

'The respondent's witnesses stated that Woz. Monna was adopted by Woz. Bekelech
and her husband. This means that Woz. Bekelech and her husband secretly made the
respondent their adopted child.

The custom in this country requires a special formality to give an outsider a status
of a child with all filial rights and obligations, including a right of succession- When the
formal procedure is followed, there is no distinction for any purpose between a natural
child and an adopted child.

Adoption is widely known and practised among the Galla's who call it "gudifecha".
Among the Ambaras there is a practice known as "Yemar ]ij'" or "yetut lij', which may
have a different legal effect than "gudifecha." A "gudifecha" child is considered for all
social and legal purposes to be a child of the adopter, whereas for Lyemar lij' to be legally
considered as a natural child, an explicit and unequivocal formal procedure must be
followed.

To create adoptive fi[iation, custom requires a formality that can clearly show the
desire and consent of both parties to bring abaut such a bond of filiation. There is no
rule whereby the details of such necessary formalities are specifically set forth. The exis-
tence of adoptive filiation can be decided only from the circumstances of an individual
case. There is, however, one basic general principle that holds true. This principle requires
that, even if the detail of its application varies, there must always be a special formality
for the creation of an adoptive filiation. This formality distinguishes an adopted child,
who has the bond of filiation with the adopting family and who for all legal purposes is
deemed a natural child of the adopter, from another who may be nominally and casually
referred to as one's own "child" without any bond of filiation.

For a bond of filiation to exist through adoption, it is essential that a special formality
be undergone publicly without reservation. Since the child leaves his family of origin
to join the family of adoption, both families must know about the adoption. A band
of filiation has legal effects and, therefore, should not be kept secret, especially when
created by a contract of adoption. If the adopter wants to create adoptive filiation secretly,
it becomes doubtful whether hc has a full desire ard intention to adopt the child at all.
If the adoption is made openly, that gives interested persons an opportunity to know
of the situation and raise any legitimate objections. If, for instance, a person other than
a natural parent of the child wants to give his consent with a view to bind a minor child
in adoptive filiation with a third person, the natural parents do not have an opportunity
to object to the arrangement where the contract is secretly concluded. In such a case,
no legally binding adoption can be said to exist.

As stated above, an adopted child leaves his original family. Both families must,
therefore, be aware of the situation.
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Even if there are no detailed and specific formalities for adoption, the general prin-
ciple that some formality must be openly performed seems to be a recognized and accept-
ed principle. The person adopted must be known as an adopted child, not only to the
adopter, but also to other people. Otherwise the formality of adoption misses its legal
as well as social purpose.

Whether the formality for adoption has been duly and openly followed in order
to create adoptive filiation can be known only from the particular acts performed. The
formalities used may vary from one locality to another. Nevertheless, all have as a com-
mon factor the requirement that the adopter must perform a special formal act to un-
equivocally show his intention and consent to make a person his adopted child. The child
or, where he is a muinor, his parents acting on his behalf must also perform a formal act
to dearly show their consent and desire to be bound. In the absence of such formalities,
it is not possible to know whether or not there was an intention to create a legal bond
of adoptive filiation.

In one locality, for adoptive filiation to exist the adopter must prepare a banquei
and invite guests to declare his intention to adopt a child. In another locality, the formality
is fulfilled where the adopter takes an oath before a priest vowing that he will take and
for all purposes treat the child as his own. It is possible that other customs may have
still other types of formalities for creating adoptive filiation.

There is another situation where people bring up their godchildren referring to them
as "sons" or "daughters." This does not, however, give to godchildren the status of
natural or adoptive children. It does not give the right of succession. The godfather may
make a legacy in favour of his godchild, but where the godfather dies without leaving
a legacy, the godchild cannot claim any right to succeed. If that were not the case, many
people would have refrained from having godchildren.

"Yemar Iij" is intended to create a close tie between an outsider and a family where

the outsider who js made "yemar lij" is looked upon with favour by the family who is
taking him in. The relationship -reates intimacy and close connection whereby each party
shares in the sorrow and happin ss of the other. It does not, however, create a legal right
to be a member of the family. "I emar lij" may get a legacy, but the testator is not under
any obligation to make a legacy in favour of his "yemar lij." Where "yemar abat" dies
intestate, "yemar lij" cannot claim any right of succession. If that were not the case,
many would have refrained from having "yemar lij". People would also have avoided
bringing up children of their friends.

A godfather or "yemar abat" (or "yetut abat") can adopt his godchild or "yemar
lij" (or "yetut lii") by performing the necessary legal formality. We will now try to relate
these general observations to the case at hand.

It is established that Woz. Menna is the godchild of Woz. Bekelech, that she was
brought up by WoL, Bekelech, and that Woz. Bekelech is Woz. Menna's aunt. We have
not, however, found the requirement of a formality of adoption fulfilled. Even if it could
be held that the formality was performed, the fact that it was performed seretly would
be sufficient to make the performance invalid. Woz. Bekeech did not under oath, in
accordance with customary law. unequivocally declare that she would for all purposes
take Woz. Menna as her child. A priest gave a benediction after the end of the feast pre-
pared for the baptismal occasion, but this is a customary practice that takes place at
any meal and cannot, therefore, be taken as a special formality. The fact that Woz.
Bekelech brought up her godchild cannot by itself give the godchild filial status.
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We are of the opinion that Woz. Meanas witnesses were misledby the fact that Woz.
Menna was brought up by War.. Bekelech. who was at the same time her godmnother.

When it is alleged that Woz. Bekelech and her husband adopted Woz. Menna, we
fail to understand why Woz. Menna did not assume the family name of Woz. Bekelech's
husband.

Even without considering the testimony of petitioner's witnesses, we found that
the evidenwe of the respondent, apart from showing that the respondent was Woz.
Bekelech's godchild, does not show that the respondent was, according to customary
practices, Woz. Bekelech's adopted child. We, therefore, declare the petitioner legal
heir of Woz. Bekelech, and as such, all property that the dceased inherited from Azage
Ghizaw Endalemaw shall devolve on the petitioner.

The respondent shall pay the petitioner $2D0 in court costs plus reimbursement of
expenses incurred for petitioner's witnesses.
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ARTICLES

AN TNTRODUCTION TO
LABOUR DEVELOPMENTS IN ETHIOPIA

by Georg Graf von Baudissin
Labour Advisor, Ethiopian Government

I. The Bad& omd to Labour Poliky

Ethiopia is particularly favoured by its geographical position, climate, and agrarian
and mineral wealth. It has, on the Red Sea, two medium-sized ports suitable for modern
import ard export (Massawa and Assab) and further access to thr sea th-ough Djibouti,
Road and rail provide sufficient communication betweea the coas, and the ;terior. The
modern aviation services of Ethiopian Air Lines link the capital and othvr cities with
Kenya in the south, Aden to the east. Lagos in West Africa. and to the north, Western
Europe. The good rainfall and moderate highland situation at an average distance of
approximately 1,000 km. from the equator means that agriculture, stock-raising and
forestry are possible throughout this Empire of over a million square kilometers. with
the exception of a few low-lying valleys, Accordingly, about 90 per cent of-the estimated
20 million population have remained on the land and in the rural occupations. This does
not amount to overpopulation.

As Ethiopia modernists its traditional agricultural methods, it may well become
an African granary; but at present its exports are modest However. agriculture is only
one part of the potential wealth- Great treasures lie below the surface, exploited on a
small scale. but mostly either just discovered or not even explored.

Aware of their country's great economic resources, and of nature's generosity, the
inhabitants have at no time been -under any particular pressure to improve their methods
of work and so raise the general level of productivity more than seemed necessary in order
to satisfy their needs- which were small. The relative immunity from disturbance by
external influences, quarrels or conqlests, may also have contributed to this self-suffi-
ciency and satisfaction with inherited conditions which have long prevaiied. So for many
years Ethiopia lacked the natural motives for a rapid development similar to that which
has carried many countries in the northern hemisphere to industrialisation and world
tirade: and even today the country is only entering the epoch of economics and technology

Until recently, therefore, labour, in the modem sense, and everything connected
with it was an idea which had still to find its way into the national consciousness. The
Revised Constitution of Ethiopia of 1955, the one now operative, does not even mention
"labour", to which Constitutions in other countrbies devote whole chapters. It speaks
only once of "occupation". Also in public affairs, there is no ministry or other statutory
body dealing specially with labour questions, although in the last few years a start has
inevitably been made in such fields as placement and the settlement of labour disputes-
The increasing importance of manpower for development of the countryt s economy and
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resources was only recognised reluctantly and by degrees; but finally the inevitable con-
clusions were dTaWI.

it may be of interest to spend a few moments on the exception long provided by
the province of Eritrea, Apart from its position along the Red Sea, that section of the
country is far less generously endowed with worldly goods than Ethiopia proper. But
Eritrea was a colonial area foc many years; after the Second World War it was given
a special status, similar to that of a unit in a Federation, with legislative powers in several
fields including labour law. Not until the end of 1962 was it fully integrated into
the Empire of Ethiopia, I Consequently, there are still labour regulations effective in
Eritrea going back to 1922, though they have been revised and consolidated in the Eritrean
Employment Act of 195R. That measure, until further notice, provides the statutory basis
for a regional labour administration, some minimum conditions of work and even a slight
degree of labour protection.2 On the whole, however, these provisions have not been
strikingly successful: the labour administration is a relatively modest set-up which may
be adjusted to the general standards achieved in the rest of the Empire at the moment.
The efforts made by the Ethiopian Government to lcarn from such experience in building
up its own labour legislation and administration in order to avoid the mistakes which
stem from using foreign patterns, will be described ini due course.

The industrialisation which gradually occurred during the post-war years affected
almost exclusively a few of the more important cities, such as Addis Ababa and Dire
Dawa. Besides a number of large establishments operated by public authorities, industrial
undertakings and commercial firms sprang up in the cities and in some rural districts,
creating an ever-increasing demand for all kinds of manpower. Cotton mills, tobacco
and sugar plantations, breweries, cement works and other installations were established
and now include a number of undertakings employing thousands of workers. women
as well as men. Many new industrial establishments are being built or have been planned.
Furthermore, commerce is expanding, the number of retail establishments has risen con-
siderably, and communications and travel have intensified with all the ancillary services
and employments involved. Although no statistical data are available, the total number
of persons employed outside the traditional rural occupations must be over 200,000 and
is noticeably increasing.

This industrial growth brought the Government up against the problems which,
to some extent, every nation must face as soon as industrialisation begins. It was Ethio-
pin's secular introversion which so long deferred the encounter with the age of technology
a z made the problems more compIex when the event occurred. An additional handicap
was the fact that the industrialisation confined itself mainly to a few centres instead of
spreading throughout the country.

The primary problems before the Ethiopian Government were:

(!) How to reduce the unemployment which had arisen in the big cities, or at least
to prevent its further increase;

(2) How to establish labour-management relations which would be appropriate
to both present and future undertakings - industrial or other-and ensure
stability without hampering economic development, and at the same time meet
the growing needs of the wage-earning class;

1. By Order No. 27 of l5 November 1962.

2. Th Erftrean Gane, Sup. No. 5. 23 May 195R
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(3) How to produce an efficient indigenous work force which would be as inde-
pendent as possible of foreign advisers and assistance.

All three questions arose, by themselves so to speak, out of the unusually sudden
transition from a primitive secluded economy to the modern economic forms of the
technological age. These, once thought out and brought nearer to solution, led to many
other problems, mostly long-term, which ought to have been taken into account from
the beginning. This second category includes problems of workers' health and safety.
general education, vocational training, and social security.

The Ethiopian Cokstitution of 1955 provided a reasonably satisfactory framework
for the transmission or such ideas. All Ethiopians have equal civil rights and equal pro-
tection under the law. Freedom of movement and assembly also arc ensured to everyoie.
The citizen's right to choose his occupation freely and to join associations can only be
restricted by legislation. There is a general right of petition to the Emperor.

Other sources of policy are as follows:

(1) The Slavery Abolition Proclamation No. 22. 1942:

(2) The Factories Proclamation of 1944, an enabling measure under \A hich the
Ministcr of Commerce and Industry can issue regulations with respect to labour
protection in factories. No use has yet been made, however, of that power ,tc
issue subsidiary legislation:

(3) The Civil Code Proclamation of 1960. As in some European countries, in addi-
tion to the general rules regarding employment, this includes a number of
minimum labour standards- Particularly, Chapter XVI of the Civil Code lay,
down provisions on the conclusion of individual contracts of cmpbyment and
collective agreements, the general contents and character of the employment
relationship, the gromnds for and effects of termination, holidays. abserce and
sickness pay. Other causes deal with the employers' obligations in conr, eclion
with employment acL dents or occupational diseases. Another chapter til111
contains provisions ot associations which were to take on some importance
when employers organisations and trade unions came to be establisl:ed:

(4) A few other relevant provisions were to be found in various special laws:

(5) Customary law is also of somc importance.

II. The Approach to Modern Labour Legislation

In the above circumstances, anyone who contemplated building up a real Lic and
integrated body of labour legislation and creating, as far as possible, unified machinery
for its application and supervision, had to work out a concrete programme and specific
principles for the purpose.

The first step could only consist of basic research, since practically no relevant doct:-
mentation or statistical material was on hand. Apart from a thorough inventory of the
existing statutory provisions, a comparison was made with the systems of labour legisla-
tion adopted in various other developing nations and some of the industrial countries.
The Conventions and Recommendations of the International Labour Organisation (I.
LA) were also examined. But all this was not enough; just as important were effective
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economic and working conditions, labour-management relations and other similar matters
as they existed in the more important parts of the country, including Eritrea. Extensive
investigation, long journeys, visits to various enterprises, and many conferences were
all an indispensable prelude to legislation which, with all due regard for international
standards, had to be shaped to meet the special needs of Ethiopia. Such a survey could
of course only cover the most important places and undertakings in the first instance,
but it seemed to produce a sufficiently complete picture of the general situation. Its results
confirmed the urgency of measures regarding the employment market, management-
labour relations, and the wide field of vocational training.

The Government then set up a small inter-ministerial group of experts which was
to review the results of the survey described above and convert it into proposals for legis-
lation and organisation. In this connection the following principles gradually emerged:

(1) All labour matters throughout the country should be handled by one central
authority (ministry) with appropriate regional and local machinery;

(2) This responsibility should, however, not extend to civil servants 3 or the armed
forces;

(3) Employees of government and other public commercial and industrial under-
takings should, as a rule, be treated on the same footing as employees of private
undertakings;

(4) The legislation and organisation should be progressive but realistic; in this
connection, regard must be given to probable budgetary resources in future
years and to the current level of training of administrative officials;

(5) Item (4) must be taken into account in particular when establishing future labour
authorities (employment offices and other services);

(6) In view of the urgency of certain tasks, a start should be made with a law on
employment administration and another on labour relations; only subsequently
should protective provisions, minimum conditions of work and vocational
training programmes be tackled - not to mention social insurance plans;

(7) The laws must be easy to understand but detailed enough to keep doubts about
interpretation down to a minimum; if for technical reasons the statutory pro-
visions themselves could not fully satisfy the marked popular need for specific
translation of legal principles into practical rules, a competent minister should
be empowered as far as necessary to issue subsidiary regulations.

UL OrgaNisationAl Questons

Among the many factors that contributed to implementation of the above pro-
gramme, suffice it to mention the pioneer spirit and serge of co-operation with which
the foundations of Ethiopia's future labour and social structure wre established.

There was a long debate as to the proper place for a central labour authority in the
machinery of govw-ament. The various Ethiopian statutes on orgarisation and jurisdic-

3. Central Personnel AWmy @d Public Service Orir No. 23, of 1961, Negarlf Gareta, 21st Year,
No. 3, 20 October 1961, and Amending Order No. 28 of 1962 Nqarf Oa, 22nd Year, No. 6,
pp. 33 et seq.
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tion, particularly the Definition of Powers Order, No. 1, of 1943, had failed to make
any particdar ministry responsible for labour matters. In practice several initial steps
towards organisation had been taken to cover ihe most urgent needs: there was a place-
ment office under the Addis Ababa Municipality; therc was a semi-official Disputes Board
in the Ministry of Commerce and Industry that shared the function of settlement with
an advisory offe in the Ministry of Justice; in connection with price control and related
functions there was a small office for matters of labour protection in the Ministry of Com-
merce and Industry, which originally was also the official contact with the I.L.O. To
give this latter Ministry general competence for labour regulation seemed at first sight
natural, but this idea was finally rejected because the Ministry had its own basic function,
not entirely identical with that of solving labour problems; and also because it was res-
ponsible, as employer, for a number of state-owned undertakings.

With the importance of labour problems still only gradually emerging, the establish-
ment of an independent ministry was thought premature and also unjustified on the
grounds of cost. Consideration was long given to the inclusion of a labour department
or board in the Prime Minister's Office, where the various particular interests involved
might have been co-ordinated but this solution seemed too cumbersome. Finally it was
decided to place responsibility with the Ministry of National Community Development,
which already handled some more or less related matters such as social welfare, rural
deveIopment and co-operatives. As became still more evident at a later stage, this was
a sound decision and at some point it will no doubt be formally refiected and confirmed
by an addition to the Ministry's present statutory terms of referenc. 4 Accordingly, the
central authority for labour affairs was organised under the Minister of National Com-
munity Development, with the Vice-Minister and the Head of the Department of Labour,
consisting of, but under current review:

1st DivWon: 2nd Divife
Central Public

Labour Standards Employment Office

(a) Legal and linernational Section. (a) Manpower Section.
(b) Labour Relations Section, (b) Labour Exchange Section.
(c) Labour Protection Section. (c) Foreigners' Section.

Below this central establishment (in which the disputes organ, the Labour Relations
Board of Addis Ababa, has a special independent position) come the regional and local
employment offices. These have already been set up in Addis Ababa, Dire Dawa,6 Asmara,
Massawa, Keren and Agordat, and others will gradualy follow in a flexible way until
a network of the Labour Department's agencies covers the whole of Ethiopia.

This structure is presented mainly in the Public Employment Administration Order
of 19628 and to a minor extent in the Labour Relations Decree of 196%2 Both measures
are so framed that in the future the machinery can be extended by administrative action
or, in ertain cases, by subsidiary legislation.

4, Order No. IS, of 1957.
5. Public Eiployrwt Regulatiom No. 1, Negwafi Oaw, 22nd Year. No. 5, of 10 December 1962
6 Ncgarit G(m7za, 21st Year, No. 18, of 5 September 1962.
7. 1WA1 pp. ]36 et seq. Promulgatd, aft= adoplon by Paliamnt as a Proclamation, No. 210 of 1963,

Ncga-it G=z, 23W Year, No. 3, of 1 November 1963.
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IV. Contents of the Legislatiou

It seems advisable here to examine the further contents of those two laws more
closely.

. The main objectives of the PubLic Employment Administration Order of 1962
are to mobilise the country's manpower reserves for general economic development,
to improve the workers' level of performance, and to provide each one with a job
corresponding to his wishes and abilities. The principles of free choice of occupation
by the worker and voluntary engagement by the employer are fully maintained: the Gov-
ernment merely offers its good services with a view to placement, i.e., the services of
the Public Employment Administration set up by the Order and described in Part 11
of the presem article, In addition the Administration is required:

(a) to study and observ e the employment situation in Ethiopia and to compile
statistics upon it;

(b) to make proposals for the improvement of the employment situation;
(c) to ad-ise the public, and especially young persons, regarding choice of voca-

tion and vocational training:
(d) to co-operate in an advisory capacity in public and pri ate economic planni:ng
(e) to propose action to prevent rural exodus;
(f) to maintain registers of persons seeking employment and of vacant posts.

A further function of the Public Employment Administration is to issue, in all appro-
priate cases. work permits to foreign nationals. The basic principles for the general policy
in that difficult field are established by Articles 15 and 17 of the Public Employment Order
of 1962, which accordingly reflect the constitutional concept that the right to engage in
any occupation is limited to Ethiopian subjects and employment of others needs the Co-
vernment's special permission (see Article 389 (3) of the Civil Code). The recent Legal
Notice, called Foreign Nationals Employment Regulations of 1964,8 has defined more
closely the terms under which the Employment Administration shall grant work permits
to foreign nationals or refuse to do so in the future. That Legal Notice is primarily design-
ed to reconcile the obvious need for employing more Ethiopian nationals in the country's
profit-making mterprises and to raise their skills correspondingly, with the expectation
that certain important future investments from abroad cannot be easily obtained without
sufficient flexibility on the Ethiopian side as regards reasonable conetssions, with respect
to the employment of foreign experts, technicians, etc.. at least during the first period
of establishment. The Regulations require by a number of provisions the training of
Ethiopians who may replace such foreign staff in due time.

The whole idea bchind those efforts made by the Public Employment Administration
is to contribute to the raising of economic standards and thus to help the general employ-
ment situation. As another means to that end, the Administration has started to prepare
a manpower survey in Ethiopia which is to cover, step-by-step, the whole working popula-
tion of the country and to disclose essential details of such things as age, sex, and skills
of the workers. Together with other data, this manpower survey is designed to lay a sound
f'ouxdation for such matters as occupational training and guidance as well as any social
sccurity system which might be established after a number or years The Pnblic Employ-
ment Administration hopes to be advised on various sorts of employment problems by
the Employment Advisory Conmittecs as already established in Addis Ababa and Dire

. Negnir Gazefa, 23rd Year, August 3 , 1964-
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Dwa by Legal Notice No. 267, of 1962. They have a tri-partite character which provides
for equal representation of employer and worker elements.

2. The development of stable labozr-manapgement relations is the object of the second
measure, the Labour Relations Proclamation of 1963, which was enacted by a large majo-
rity in Parliamet It deas in particular with the following problems. which had been
only touched on in the Constitution or other legislation:

(a) Formation of employers' associations and labour unions. Under the current
law of association, which is found in the Civil Code, either party may orgarise
freely and combine in federations. On the labour side there arc organisations
of two kinds: the "plant union", which may be formed in any establishnent
having more than 50 employees, and the -general union" for employees of
smaller undertakings and for specialists. Organisations on either side are em-
powered to protect and develop the economic, social and moral interests of
their members and to negotiate with the other party on labour conditions on
a collective basis, On that legal basis, more than fifty labour unions, pre-
dominantly with a plant-union status, have been established and registered in
the course of the last two years. Membership is estimated to be over 30,000
Employers created the Federation of Ethiopian Employers in March. 1964.
All unions are co-operating under the Confederation of Ethiopian Labour
Unions, (CE-L.U) which was founded one year earlier.

(b) The Act stresses free and voluntary collective bargaining as the main method
of determining working conditions. The Government restricts intervention
on its own part to exceptional circumstances, although the M inister of National
Comnunity Development may fix minimum conditions of work where
neemssty.

(f) Unfair labour practices by employers or workers, carefully defined in the Pro-
clamation, are prohibited. The principle of co-operation is stressed in the in-
terest of sound national economic development, and a "peaceful attitude"
is made an obligation of both sides. The organisations must abstain from
political activity. Unfair practices can be brought before the Labour Rela-
tions Board which, after consideration, may prohibit a particular practice and
enforce its decision, if necessry. by recourse to other authorities- In certain
circumstances of this character, an organisation can be dissolved by judicial
order.

(d) The Labour Relations Board has another much more important function:
either party - and the Minister of National Community Devlopment -
can call it in to settle a collective labour dispute. The Board is then required
first of all to attempt to settle the dispute by agreement. Only when all attempts
to do this have failed may it arbitrate. The award, from which an appeal may
be made to the Supreme Court on questions of law only, is enforceable in the
same way as a court judgment and any person failing to comply with it may
be punished. An important clause is that which proVides for a "cooling-ofW'
period of 60 days from submission of a dispute to the Board: during this time
any strike or lock-out would be unlawful, Many important items of the pro-
edure under which the Board acts are written into the Proclamation and will
be supplemented by Standing Orders now in the course of preparation.

(o) Unlike collectide disputes, individual labour disputes remain a matter for the
ordinary courts of law. This differential treatment may cause difficulty in
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practice, and the distinction is indeed frequently unclear or misunderstood.
The time for setting up a regular labour court does not yet seem to have arrive&
Accordingly, the Labour Relations Proclamation states that the Minister of
Justice shall "arrange for the establishment of labour divisions within the
courts" to deal with cases arising out of individual contracts of employment.
In practice the Labour Department provides a counselling and conciliation
service, for those who desire it, in individual as well as collective disputes,
but there is no power vested in that administration to take a decision on such
cases.

It is of course a fax cry from the first two legislative measures to a complete labour
code, if a labour code can ever be considered complete. Anyway, further important labour
legislation is already in preparation or is being planned.

As described under Part I herein, the Civil Code Proclamation has established certain
more or less general principles on contracts of employment, including certain minimum
provisions on safety and health of workers as well as related labour standards in Ethiopia-.
It is obvious that such general principles or minimal need not only regular review and,
if justified by the general growth of the economic output of the country, gradual improve-
ment, but also a machinery adequate to control or even ensure implementation of such
types of labour standards in the various undertakings. As developments have shown,
the important fields of labour protection and inspection were placed, unlike in other
developing countries, relatively low on the legislators' priority list, because employment
problems and labour-management relations seemed more urgent. But the time has come
to finalize sqveral related legal projects which should ensure introduction of more ad-
vanced laboar standards, with a special emphasis on health and safety of the employees
in industry and trade, and the establishment of a labour inspection service able to move
in and help to enforce any legal arrangement in the various undertakings. Regarding
the latter, a first step was made by the Legislature on December 4, 1964. when the Labour
Inspection Order, 1964, was promulgated.'

As another project for legislation, solutions will have to be worked out before long
to improve the country's vocational system including such matters as apprenticeship,
adult workers education, etc. Such legislation will have to follow essentially Ethiopia's
needs, as they result from the economic development and the kind and structure of future
industrial, commecal or other enterprises. Legislation ha-s, therefore, to wait until the
manpower survey presently underway and other statistical bases necssary for thorough
planning have been terminated and evaluated.

At about the same time it may be possible to reflect on and. if appropriate, to in-
troduce fully or in part a system of social seurity which might include unemployment
insurance, old-age or disability insurance, sickness insuranc, etc., for the Ethiopian
workers in a way which could cover the specific needs of this country. Again, however,
such a program pre-supposes not only careful studies but also a great deal of actual data
of various kinds which are the indispensable prerequisites of any realistic planning in
this area.

V. Relatiom with the IntemationA Labour Orgwisation (LLO.)

Ethiopia has belonged to the International Labour Organisation since 1923 and
is thus one of its oldest members. Partly because of historical events such as the Italian

9. Order No. 37 of 1964, Nqogb Gztna, 24th Year, No. 4.
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occupation and partly because more active exercise of its membership was hampered
by the peculiar character of its own development, this country remained largely aloof
from I.L.O. affairs for many years. The conditions for proper representation at the annual
Conference in Geneva were not fulfilled, although Government representatives could
have been seat? as representative employers' and workers' associations did not yet exist
For this reason alone it is not at all surprising that Ethiopia's role in the international
labour scene long remained a very modest one. This passivity was reflected in the absence
of Ethiopia's name from the list of countries which had ratified LLO. Conventions and
similar matters.

Membership in an organisation can only have life and reality if it involves mutual
give and take. The International Labour Orgnsation made that possible for the develop-
ing countries when it evolved its many programmes for technial assistance after the
Second World War. In exchange for their contributios, those countries were offered
a generous equivalent, of which Ethiopia took advantag on various occasions. The as-
sistance began in the early summer of 1960 with a survey of the possibilities of vocational
rehabilitation of the disabled and an investigation of the social security field. This has
been followed by missions of long-ter experts, in these fields, in workers' education
and in erical training. Later sev Ethiopian offlcis were sent to special I.LO. courses
in Europe and Africa. Useful regular contacts developed, not only with headquarters
in Geneva, but also with the LLO. African Field Offims at Lagos and in Dar-es-Salaam.
Many comments on Ethiopian draft laws and regulations were sent from Geneva. Invita-
tions came from Dar-cs-Saaam to short courses for labour officials, to be attended mainly
by future inspectors. For over ten months an LL.O. expert has been working in Addis
Ababa on the establishment of employment offices and the planning of a manpower
survey. Further programmes of these and similar kinds are in preparation. Moreover,
as a result of developments in Ethiopia, the Nation has begun to realise the part which
it ought to play in I.LO. activities. At the 46th Annual Conference in 1962 it was still
only represented by two Government representatives acting as observers; employerst

and workers' representatives were still lacking, as the Labour Relations Proclamation
had not yet been issued, and so the formation of employers' associations and trade unions
were not yet possible. At the 47th Session of the Conference in June 1963, for the first
time in the long history of its membership, Ethiopia was represented by a full. though
small, tripartite delegation led by the Minister of National. Community Development.
The Conference heard a speech by the Minister on questions of principle in which he
was able to mention what had been achieved, to outline the main features of plans for
further action, and to inform the Session of the ratification of the four folIowing J.L.O.
Conventions:

(1) Right of Association (Agriculture), 1921 (No. 11);
(2) Fredom of Association and Protection of the Right to organise, 1948 (No. 87);
(3) Employment Service1 1948 (No. 88);
(4) Right to Organise and Collective Bargaining, 1949, (No. 9R).

Those niflations which mean a legal obligation of member states to implement
the standards established by those conventions, will no doubt soon be followed by others,
Members of the Ethiopian delegation wiere selected to sit on several committees, and
an Ethiopian is now a deputy member of the Governing Body.

The Conference provided an opportunity for contact with the various divisions of
the International Labour Oflice and discussion of further developments and technical
details; all this will pave the way for closer co-operation in the ftture. Among other things

- 109-



JauNA oF EnrUmoF LAw - VOL II - No. I

a method was worked out by which Ethiopia could best make good the delays which
had occurred for a number of years in regard to the submission of I.L. Conventions
and Recommendations to the competent national authorities.

A start has now been made with the instruments adopted in 1961 and 1962, and ihose
of 1960 and 1963 are to come next. So that these matters may be actively pursued, a special-
ist has been appointed in the Department of Labour to handle LLO. relations only,
from the regular payment of contributions to the application of training projects. This
year this official will spend several weeks in Geneva for an on-the-spot briefing on all
distinctive features of the Intrna tional Labour Organisation-

The Decmber 1964 meeting of the Second African Regional Conference of the
International Labour Organisation in Addis Ababa's famous Africa Hall was opened
by the Emperor of Ethiopia- Addressing the attending delegates fromn more than -hirty
African countries - governmental, employers' and workers' representations - His Im-
perial Majesty stated, inter alia

"'Africa today stands in a serious need of a balanced soci-ecomnomic develop-
ment which will assure that equitable distribution of income which will enablc the
African people to attain and maintain a fair standard of living. The resources, both
physical and human, which such development must build exist, and it is our iask
and our challenge to find the ways and means of employing those resources so that
our stated goals may be obtained."

It is in this spirit that the present Article was written as a possible means to inform
a growing number of interested people on what has been achieved or remains to be done
in order to implement the general targets of Ethiopian labour policy.
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PROSECUTING CRIMINAL OFFENCES PUNISHABLE
ONLY UPON PRIVATE COMPLAINT

by Philippe Graven
Ministry of Justice

Article 1 of the Ethiopian Penal Code of 1957 states that "the purpose of criminal
law is to ensure order, peace and the security of the State -and its inhabitants for the public-
good," The Code achieves this purpose by laying down prohibitiorts from acting or obliga
tions to act whenever it is in the general interest that one shouId act or refrain from acting.
Whosoever commits a criminal offence by disregarding these prohibitions or obligations
is answerable. therefore, to the community. lence the principle that criminal offences
are prosecuted and punished, on behalf of the public, by the State acting as the agent
of the citizens. There are offences, however, which do not jeopardize the order, peace
and security of the State and its inhabitants but are contrary solely to the rights of a givn
individual. These are offences of a purely private or personal character, the effect of which
does not extnd beyond the individual thereby injured. In such cases, the State, though
it is generally responsible for instituting criminal proceedings whether or not the victim
0

' the offerw agrees thereto, will not carry out this duty unless the victim indicates
' 9rmatively that he wants the offender to be prosecuted.

The prior consent of the injured party is required, firstly, bccuse public interests
sre not at stake as the offence does not endanger the society at large, and secondly, be-
cause the institution of proceedings, against the will of the injured party, might often
be more harmful to him than the commission of the offence, for it might draw the atten-
tion of society to certain facts, such as his spouse's unfaithfulness or his child's dishonesty,
which are precisely what he does not want known publicly. In these situations, the insti-
tution of criminal proceedings is conditional upon a complaint first being made by the
individual concerned.' Where he makes a request to this effect, the State then acts, not
on behalf of the public, but as the custodian of his rights for the purpose of prosecution
and punishment insofar as this is possible. This raises two questions: which are these
offences so punishable on complaint and what are the effects of such a complaint being
made.

The Penal Code does not specifically set out a complete list of offences punishable
only on complaint and Article 217 confines itself to making reference to the Special Part
of the Code or any other law defining "offences of a predominantly nature which cannot
be prosecuted except upon a formal accusation or request, or a complaint in the strict
sense of the term, of the aggrieved party or those claiming under him."

Many provisions in the Specia Part of the Penal Code prescbe that "Whosoever...
is punishable, on complains, with ...." These are Articles 38 (2) (destruction of documents
belonging to a relative); 407 (breach of professional secrecy); 409 (disclosure of scientific,

I TI word "tomplaint" as used in the Peal and Criminal Proced Codes means a request, by the
injured party or those havirg rights from him, which is "an essetial condition setting in motion
the pubic. prosection" (Arde 216 of the Pecal Code) This comphint must be distinguished fro r
an "accusation" which may bh made by anyow a"d which , like a complaint, is "in the nature of
an information'" (ibd), but, unlike a womplaint, is "merly the oocsion setting in motion the public
Prowution" ( W.). This dis tn is olearly made in Articks 1I and 13 or the Criminal Procedure
Code dealing respectively with "accusatn in gen1ral" and ,,olfmces punishabk on complaint"
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industrial or trade secrts); 539 (I) (common wilful injury not in aggravating circum-
stances); 543 (3) (common injury cause by negligence); 544 (assault); 552 (intimidation);
553 (threat of accusation or disgrace); 555 (deprivation of powers of decision); 2 563 (1)
(ascendant abducting a child); 570 (violation of the right of freedom to work); 573 (viola-
tion of the privacy of correspondence); 587 (prescribing that all offences against the
honour are punishable on complaint; see, however, Articles 256, 276 and 278); 593 (sexual
offences without violence against women in distress);3 596 (seduction);3 612 (indecent
publicity); 614 (fraud and deceit in marriage); 618 (adultery); 625 (failure to maintain
one's family); 629 (presribing that all offences against property committed within the
family are punishable on complaint if the do not involve violence or coercion); 632
(abstraction of things jointly owed); 643 (misappropriation); 644 (unlawful use of the
property of another); 645 (misappropriation of lost property); 649 (damage to property
caused by herds); 650 (1) (disturbance of possession not in aggravating circumstances):
653 (damage to property in aggravating circumstances); 661 (fraudulent exploitation
of public credulity); 665 (incitement to speculation); 666 (incitement of minors to carry
out prejudicial transactions); 671-676 (offences against intangible rights); 680 (fraudulen
insolvency); 681 (irregular bankruptcy) and 721 (1) (a) (petty offences of a private nature).'

Whenever an offence is committed in violation of any of the above-mentioned pro-
visions, no action may be taken except at the initiative of the person qualified utnder the
law for making the necessary complaint, If the offence is a flagrant one. the offender
may not, it seems, be arrested without a warrant unless a complaint is first made. Article
21 of the Criminal Procedure Code states (1) that, in cases of flagrant or quasi-flagrant
offences, proceedings may be instituted without an accusation or complaint (in the general
sense of information) being made, unless the offence is punishable on complaint (in the
technical sense of the term) and (2) that the offender may in such cases be arrested with-
out a warrant in accordance with Article 49 ff. It may be argued that sub-article (2) deal-
ing with arrest is as general as it could be and that had it been intended to prohibit an
arrest without a warrant from being made when the flagrant or quasi-flagrant offence
is punishable on complaint, this prohibition would have been expressly laid down in
sub-article (2) or, like the prohibition from instituting proceedings, in sub-artide (1)
of the said Article 21. There are, however, a number of reasons which militate towards
a different construction of this Article. Firstly, it is debatable as to whether the words
"in such cases" appearing in sub-article (2) are meant to refer to all cases of flagrant
and quasi-flagrant offences or only to those where proceedings may be instituted without
an accusation or complaint being made, i.e., all cases where the offence is not punishable
on complaint (uecrko sen'). Secondly, when a flagrant offence is committed, justice
is set in motion by the mere fact of the arrest; to allow an arrest without a warrant when
the offence is punishable on complaint would be inconsistent with the principle that it

2. If the offtm is commi t in aggravating circunstanco, as de5ined in Ardc 561, no complaint
shoukld be rvqired (although Article 561 does not cqxemsly so provide) owing to t seriusness
of the puisnnt tha may then be ordad (rigorous imprisonment not r- ing y yeMs).

3. If the offt is oomndtted in mrvating cic sties, gs defined in Article 5"9, no complaint
should be required (ltough Artice 598 does niot expumy so provit). since ft punjisb t i
thm rioM-ous Mprionment not ewaceg ten yam.

4. Although Article 721 is vwy gumral, it would aper tbat onJy offen un6er Arides 778, 787,
794, 79f-798, 805 (if private propet). $06, 07, $10, 812 md 813 or te Penat Code fail within this
catev y. As for tie. complaint raquired by Artie 721 (1) (b) of tMe Penal Code: sm note 12 infra

S. If his offencm is committed together with another offenm n punishable on complai4 the public
proscutor may, in the absence of a .omplait prosecte only for the latter offence. He may not
discom that notb= offence has ben committed, nor may the court incree the senptnce on the
ground of concurrenm of ofenoc as though the a=csd had also ben caged with, and found
guilty of, t& offence puniMsable on ompbLt
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is for the injured party to set justice in motion. Thirdly, one of the purposes of an arros1
wfthout a warrant in flagrant cases ii to prevent public order from being disturbed or
further disturbed; yet, he who is about to commit or is committing an offence punishable
on complait does not disturb public order. Finally, to permit an arrest without a warrant
when the flagrant or quasi-flagrant offence is punishable on complaint would as often
as not result in defeating one of the maini purposes of the complaint, that is, to avoid
scandal when the injured party does not want certain things known. This is probably
the strongest argument against taking the said Article 21 to mean that such an arrest
is permitted. It is undesirable, to say the least, that any one, whether a member of the
pofice or a private person (see Article 50 of the Criminal Procedure Code) should be en-
titled, for instance, to grab by the neck and bring to the nearest police station. roraw
populo, two persons he finds in the act of committing adultery. It seems that an arrest
should not be made in such a case except by, or at the request of, the injured spouse.
For obvious reasons of convenience, the complaint should then be made orally to t&w
police, and not in writing as required by Article 14 of the Criminal Procedure Code, so
that the arrest, if to be made by the police, may be made forthwith. This oral complaint
should thereafter be confirmed in writing.

It must be clear that the sole purpose and effect of the complaint is to enable the
purdic proasecutor to institute proceedings. It may not be held that offences punishable
on complaint are offerces which may be prosecuted only by the injured party. The second
paragraph of Article 217 of the Penal Code states that "this form of... complaint upon
which... the bringing of the public action depends .... The bringing of the public action
obviousiy means the institution of proceedings by the public prosecutor. It is quite true,
as will be seen later, that a private prosecution may be instituted with regard to offences
punishable on complaint, but this is permissible only after the public prosecutor has
found himself unable to carry out his duty to institute proceedings as he is bound by
Artickles 216 of the Penal Code and 40 of the Criminal Procedure Code to do whenever
any breach of the law occurs. As notzd above, the public prosecutor will act as custodia,
of the injured party's rights insofar as is possible; only when this is not possible may the
injured party substitute himself for the prosecutor.

Regarding the manner in which offences punishable on complaint are to be pro-
secuted, the Penal Code and the Criminal Procedure Code must be read together. Thus,
the person or persons against whom an offence punishable on complaint has been comn-
mitted may set justice in motion by making a complaint in accordance with Articles 220
of the Penal Code and 13 if. of the Criminal Procedure Code unless the offender is
a juvenile, in which case the provisions of Article 172 of the Criminal Procedure Code
will appyA The question as to who is qualified to file a complaint is resolved by Articles
218 and 219 of the Penal Code. It must be noted, however, that the general rules contained
in the latter Articeks are sometimes departed from in the Special Part of the Penal Code.
In cases of addtery, for instance, the right of complaint does not pass to the next-of-
kin (Article 619), contrary to what is provided for by Article 218.

The complaint must be made within three months of the injured party's knowledge of
the offence (as a complaint may, according to Article 15 of the Criminal Procedure Code.
be made against an unknown offender) or that of the offender (Article 220 of the Penal

6. Purwt to th Me of indiviibility (Artick 222 Prmal Cod), if vral pe Ows arc involvod in the
coMMIson Of OM and the Ofe= punishable on omplaiJt, tey will all be prosecuted even
though the complaint is made with regard to only some of tbm; if ft offence is nct punishable
on cola nt a sorm participants camnot be prosecuted in the absence of a complaint (etg., Art icle
629 (2) PNal Cod), the rule of indivisibility does not apply.
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Cod), unless the law itself makes it clear that this period of three months begins to run
from a different date, as is the case under Articles 599 and 614 (2) of the Penal Code.
After a complaint has been made, a police investigation wll be held as provided for by
Articles 22 ff. of the Criminal Procedure Code. After considering the findings of the police,
the public prosecutor, ordering further investigations in questionable cases, will either
close the police investigation file with an unappealable decision (Article 39 of the Criminal
Procedure Code) or institute proceedings unless there are reasons why proceedings may
riot or cannot be instituted (Article 42 of the same Code).

When the public prosecutor institutes proceedings with respect to an offence punish-
able on complaint, the ordinary provisions regarding the charge and the trial will apply
(Articles 94 f1. of the Criminal Procedure Code) or, where appropriate, those regarding
petty offence. (Articles 167-170 of the same Code)J

However, as the public prosecutor prosecutes only because the injured party has
expressly requested him to do so, it follows that, where the complainant declares that
he no longer wants the offender to be prosecuted, Le-, where he withdraws his complaint
as he is entitled to do under Article 221 of the Penal Code. the public prosecutor is compel-
led to withdraw the charge.' The accused may not, as a rule, object to such withdrawal
and demand that the case should be carried forward.'

Where, for reasons which are to be given in writing to the injured party (Article
43 of the Criminal Procedure Code) in the manner prescribed by Form V in the Third
Schedule to the said Code, the public prosecutor refuses to insttute proceedings with
respect to an offence punishable on complaint, proceedings may nonetheless be institut-
ed, depending on the reasons upon which this refusal is based. If the public prosecutor
refuses to prosecute for any of the reasons set out in Aricle 42 (1 (b)- (d) of

7. According to Artiles 100 of the Penal Code and 154-159 ofthe Criminal Procedure Code, the injured
p"rty may then apply for permimion to join in the criminal procedinp with the view of merely claim-
ing compensation for the damage arising out of the offence. See Graven, Joinder of Criminal and
Civil Pr0ocings, I Journal of Ethiopian Law 35 (1964).

8& Although this case is not specificlly dealt with in the Criminal Procedur Code, it should be clear
that Article 122 or the said Code is inapplkable. If tu complaint is withdrawn at any time before
judgment, the proeedings nust be dicdnucd and the public prosocator mus-t, therfore, with.
draw the charge whether or not the cour ogrc th-to. The situation is then the same as if no com-
plaint had been originaly made- CoNuently, as is provided by Arce 217 of the Penal Code.
the court has no power to try the offence and no penaltyF may be imposed. Without prejudice to the
prov-sions of Article 141 of the Criminal Procedure Code, an order for the discharge ofthe acused
ought to be made which will, in fact, amunt to an acquittal since a new complaint may not be made
regarding the same facts (Article 221 of the Penal Code). Another irutane wher procedings must
be dliscontinued as a mattr of right, though on difrent grounds, may be found in Article 619 of
the Penal Code (death of injured p"rty in ad1ult-y cases)-

9. This is without prejudice to the prisions of the last paragmph of Article 222 of the Penal Code,
aocrelding to vdih the accused may "-isist on being tIned" but only when he is charged wth oters
and the omplaint is withdrawn reprding only part of the accused persons. Nothing however, per-
miLs one to say that this is a gerneral rul that may be invoked even when only one person is being
tried for an offence punishabl or complaint. It is regrettable that the acused canno: aiways require
that the procoedings be contiwued so that he be found not guilty and acquitted imtead of being dis-
charged. This is of impotance in view of Article 441 of the Nal Code which does not apply unless
the person against whom a false accusation hag beon made is found -to be innocnt. In this connec.
tion, it should bc held that, for the purpovs of the said A-tide 441. th dischargc of the prson to
whom :'e complaint relates has the same effect as an acquittal, as has been suggested in note 8 supra.

A similar view may be found in the Receil offi cel deg ants du TrW!RdraZ .uisse 72 IV 74 or
Journal des Trl&rnaux 16 IV 184.) f this wee not so, the complainant could withdraw hiscomplaint
whrnever he felt that the accus-ed would be acquitted and he woul!d then escape the application of
Artice 441, in appropriate cases, on the ground that todmicatly spekingj the accumd was not found
hmocet.
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the Criminal Procedure Code, his refusal is final (as it is, also, when the offence is not
punishable on complaint). But if the prosecutor refuses to institute proceedings because
he is of the opinion that there is not sufficient evidence to justify a conviction, that is,
he donsidtrs in accordance with Article 42 (1) (a) of the Criminal Procedure Code that
he is unable to prove that the offender is guilty of the offence to which the complaint
relates, a remedy is available to the injured party. What then is the nature of this remedy
and what are its effects?

The remedy consists of providing the injured party with a certificate specifying the
offence to which the refusal relates, stating that public proceedings will not be instituted
with regard to such offence, and authorising the injured party to conduct a private pro-
secution with respect thereto (Article 44 (1) of the Criminal Procedure Code) at his peril
and at his own expense (Articles 46 and 221 of the same Code). IC A copy of the certifi-
cate, for which there is unfortunately no form in the Third Schedule to the Criminal Pro-
cedure Code, will be sent to the court having jurisdiction, enabling it to ascertain, in
accordance with Article 150 (2) of the Criminal Procedure Code, that the offence charged
by the private prosecutor actually is the offence in respect of which he has been authorized.
under the certificate, to institute private proceedings."

The question may be asked whether the certificate is to be automatically issued
upon the public prosecutor's refusal to prosecute, in which case it ought to be attached
to the copy of the decision sent to the injured party in accordance with Article 43 (2) of
the Criminal Procedure Code, or whether it is issued only at the request of the injured
party, in which case this request ought presumably to be made within the same period
of ime as an appeal under Article 44 (2) of the said Code. Although the law makes no
specific provision on this point, the first solution should prevail. Since the public prose-
cutor may, in no case, object to the institution of private proceedings after he has declined
to prosecute on the ground of lack of evidence, it is of little importance whether the certi-
ficate is issued automatically or on application. This being so, the more convenient practice
of giving the certificate immediately, regardless of whether the injured party intends to
make use of it, ought to be followed.

Another question is whether, as of the time that he has been ksucd a certificate,
the private complainant may exercise all the rights which th-e public prosecutor would
have in public proceedings. Although a provision like Article 153 (1) of the Criminal

0. Where the public prosecutor refuses, on the ground of insuTiciency of evidence, to institut procced-
is with respect to au offence which is not punishable on complaint, a different remedy is available
to the injured party. He may not bc authorized to Ondauct a private prosecution but he may, in ac-
cordance with Artice 44 (2) of the Crimial Procedure Code., appeal agaist the refusal and seek
an order to the effect that the public prosutor be ompelled to institute public proceedings. As
this ordr is sought from the court that would have appllte jurisdicrion if proceedins were inDS-
turrd, it follows that should proceedings be instituted by order of that cotait ad the Qas come tc-
fore the said court on appeal, the judges having made such order should disqualify themslve and
not siton the appea, for as a ne a judge may not act twice in the safne case in a differnt capacity.

I. Since the certlcfate may be issued only in cases of insufficiency of evidence, it may happen that thcee
be doubts as t.) th nature of the offecm committr There shoulU then be nothing tw prevent the
private prosecutor from frarnin a chrg containing alternatiw comts under Article 113 (1) of the
Criminal Procedure Code, prOvidod that the offces thus charged are all punishable on onplainL
Consequtntly, the certiflaate should not be too restrictiv rerding the offences against v-itih private
pr0owdings may be institued, and the public proseutor might well aHo the complain to charge
the ffendOr wifh common wilful injury not in aggravating ciwnstacs. under Article E (1) of
the Penal Cxde, a in the a ermative, with common iuny cused by negligece, under Articl
543 (3) of the same Code. It musz be clear, however, that the provisio s of Article 113 (2) of the Cri-

im Procedure Code wil apply even thoush the certificate does not reserve the possibility of fram-
in alterativ charges.
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Procedure Code would induce one to answer in the affirmative, it seems more reasonable
to consider that certain powers. and particularly the power to select the court having
local jurisdiction, are retained by the public prosecutor even though he does not prose-
cute. If a reasonable doubt arises as to the place where the offence punishable on corn-
plaint was committed (see Article 102 of the Criminal Procedure Code), it should not be
held that the power to direct the place of trial, which is normally exercised by the public
prosecutor in accordance with Article 107 of the said Code, passs to the private pro-
secutor, for this might cause confusion. It should rather be held that, in such a case, the
public prosecutor must, prior to issuing the certificate, decide as to the court in which
the complainant will file his chnrge, and such court ought, therefore, to be mentioned
in the certificate. This interpretatiori is confirmed by Article 44 (1) of the said Code which,
as has been seen, compels the public prosecutor to send a copy of the certificatc to the
court having jurisdiction, which term does not mean only material jurisdiction but in-
cludes personal and local jurisdiction, also. Should several courts have local jurisdiction
the public prosecutor would clearly be unable to comply with this duty if it were not
for he and he alone to decide in which of these courts the private prosecution would have
to be conducted.

The effect of a certificate having been issued is that the injured party or his representa-
Live, as defined in Article 47 of the Criminal Procedure Code. may institute proceedipgs
in the court mentioned in the certificate. He will frame a charge. 12 and the case will then
proceed in accordance with the provisions of Article 150-153 of the Criminal Procedure
Code. L 3 It will be noted that even in these cases the injured party may apply to be allowed
to claim compensation while at the same tumt conducting the prosecution (Article 154
(3) of the Criminal Procedure Code).'4 unless the accused is a juvenile (Article 155 (1)
(a) of the same Code).

The above explanations are .ithout prejudice to the provisions of Article 48 of the
Criminal Procedure Code, according to which a private prosecution ma. be stayed at
any stage thereof at the request of the public prosecutor, if it appears in the course of
such prosecution that the accused committed a more serious offence than that for which
the ertificate had been issued under Article 44 ([) of the said Code. AT', ex.ampe would

12. According to Article 108 (1) of il€i Criminal Procedure Cock, no charge need be framed when the
prosecution relatcs to a pctty offence, in which casc the provisions of Articles 167-170 of the said
Code are applicabe. Tn conncmtion with petty offence, a pecular situation arises under Article 721
(1) (b) of the Penat Code, which prescribes that breades of subsidiary legislation arc prosecutm
upon a complaint being made by the duly authorized representative of the Governient Age.-y
transacting the business spcfified in the law which has been violated- Althokgh one may be inclined
to think that a cxmplaint should be dispensed with, fo these are not oflene* of a private nature,
the pLrpose of this requirement may be to avoid the public proseutor's iratituting procaadings in
cases where, under the law which has bmen violated, a settlernt may be effected (e.g, customs cases)-
But diffichlties will occur when, a complaint havig" been mde, the public prosecutor refuses to pro-
scute on the ground of lack of evidence, for, if a certificte wre issued under Article 44 (1) of the
Crminal Procedure Code, aorm could hardly speak of a private prosecuton sin ihe representative
of the Agecr,-' concerned would proscte on behalf Of te Scate. This is why it may be advisable
to hold that the complaint referred to in the said Art le 721 (1) (MI is not a complaint stricro sens,
but an accusation. Cases of this nature shold therefore, be subject to the rules rcgarding the pro-
scution of offercs which are not punishabe on complaint and a refusal to proscute should be
dealt with under ArtiLe 44 (2) of the Criminal Procdure Cod ,

13 Aeording to Article 166 of the Criminal ProDdure Code, the case may niot proced in the absence
of the accused. This, how-ver, is without prejudice to the provisions of Article 170 (4) of the said
Code which permit judgment to be given forthwith if the acused fails to appear without good cause
in private proceedings relating to a pety offmnce. The wisdom of the lattr rule would appear to be
questionable.

14. Regarding the trial of the civil claim and the effts of a withdrawal of complaint, comicion, dir-
char8e or acquittal (Articles 157-159 of the Criminal Procedme Code) we ouvr article quoted at note
7 stcra.
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be if the certificate were issued with regard to an offence under Article 644 of the Penal
Code (unlawful use of the property of another) and it were disclosed during the trial that
the accused actually had the intention of obtaining an unlawful enrichment and should,
therefore, have been charged with at offence of theft in violation of Article 630 of the
Penal Code. s1 In this respect, it must be clear that a stay of proceedings should not be
ordered whenever new evidence is produced and the public prosecutor declares that had
he known such evidence before, he would not have refused to prosecute on the ground
of insufficiency of evidence but would himself have instituted public proceedings. It seem,
that a stay of proceedings should be ordered only when it appears that the offence actually
committed is such that the public prosecutor could, in no case, have iSALEed a certificatc
under Article 44 (1) of the Criminal Procedure Code because this offence is not punishable
on complaint. Although the said Article 48 does not expressly so provide, one should
consider that after a certificate has been issued, the public prosecutor may not interfere
in private proceedings unless the case clearly is not one in which only private interests
are involved.

CONCLUSION

These are the general rules to be followed when an offence is committed that cannot
be tried except upon the request of the person whose rights or interests have been affected
by the offence. Similar rules will seldom be found in other countries for, although many
foreign laws provide for offences punishable on complaint, few of them authorize the
institution of private proceedings, as this is deemed contrary-to the principle that prosecu-
tion and punishment are not an individual but a collective concern and that a per:.on
who commits a criminal offence is answerable to the community, regardless of the fact
that only one member thereof has been injured.

The system laid down in the Ethiopian Criminal Procedure Code of 1961 is much
more restrictive, and rightfully so, than the one which existed previously- According
to Section 9 of the Public Prosecutors Proclamation No. 29 of 1942, impliedly repealed
by the Criminal Procedure Code, when a criminal case was not conducted by the public
prosecutor, the court was bound to permit the injured party to conduct the prosecutior.
either personally or by an advocate, irrespective of the nature or seriousncss of the offence
or of the reasons why the public prosecutor did not prosecute. This provision, which
so emphatically stressed the importance of the part traditionally played by the Injured
party in criminal proceedings, resulted in disregarding the Fundamental differences that
exist between civil and criminal liability and procedure, as did also the now abolished
practice of avoiding certain criminal prosecutions by paying blood money. It is only
proper that this difference should be clearly made today in the provisions of the respective
Penal and Criminal Procedure Codes relating to offences punishable on complaint.

15. Article 4 of the Criminal Procedure Code unfortunately fails to specify how the public prosecutor
wilt be informed, and this may require that the public prosction department send a rcprcsnta tiv
to attend all private prosecutions, a rather inconvenient requirement. Since the cases in which a private
Drosecution may be stayed are (if the suggested construction of Article 48 is coret). cases where
public proedings should have b=en instituted in the general interest, it should hav been provided
that a private prosecution may at any time be saycd by the court of its own motion or on apptication.
This should be the oase particularly whon the nore smrious offendc disclosed (swh a theft, triable
by an Awradja Guemat court) is outside the jurisdiction of the court trying the less serious offence
chargd ch as unla wfu use of tIe property of another, triable by a Worda Guezat court)P
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NATIONALITY, DOMICILE AND THE PERSONAL LAW IN ETHIOPIA
by Robert Alien Sedler, Faculty of Law

Haile Sellassie I University

INTRODUCTION

In this article the writer hopes to explore the Ethiopian law of nationality and
domicile and the law applicable to determine matters of personal status. In Ettiopia
the foreigner has always been welcome. Many foreigners live and work here,-often for
many years, but do not become Ethiopian nationals. A country with a large foreign popu-
lation is thus faced with questions of nationality law, questions of who is domiciled there,
and questions of what law shall govern the personal status and relations of individuals.
In this paper I propose to present the existing provisions of law relating to Ethiopian
nationality, review such legal distinctions as exist between Ethiopians and foreigaes,
discuss the provisions of the Civil Code that cover the domicile of natural persons and
to deal with the question of the governing personal law.

NATIONALTY

Acquisition and Loss of Ethiopian Nationality

It is provided in Article 39 of the Revised Constitution that "the law shall determine
the conditions of acquisition and loss of Ethiopian nationality and of Ethiopian citizen-
ship."* The existing law on the subject is the Ethiopian Nationality Law of 1930,2 which
is still in effect. The Civil Code of 1960. it should be noted, contains no provisions with
respect to the acquisition or loss of nationality, though it does contain provisions relating
to domicile.

There are two basic approaches to determination of nationality and citizenship,3

that of jus sanguinis (nationality by blood) and jas soil (nationality by birth). Under the
principle of jua sanguinis, a child takes the nationality of his parents (where the parents
are of different nationality, it is usually the nationality of the father) irrespective of where
the child was born. Germany, for example, has adopted parentage as the decisive factor;
children born of German parents are German whether born in Germany or abroad while

1. The sa .e provision is contained in Article IS of the Constitution of 1931.
2. Law of July 24, 1930. Throughout the article the Gregorian calendar will be used unless otherwise

indiiated. However, ftlbopian cass ame cited to the Ethiopiaa Calendar.
3. Of these two ters, "nriat licy- is us5d monr in an interntional context and "'ciizUibp" in a

loal context Distinetiom between citian m nationals am frequently made in ountri that have
colonial possessiors. For example, a person bon in a possession o tht United States is Called a
nation raiter than a citizen. United States Cod4 Title 8, Section 14W- For urpos of in ternmtional
law, there is no distinction betwecn citizein and nationals_ See generally, S iving. Nationality in Com-
parative Law, 5 Amrican Journal of Conmravie Law 410-415 (1956). Nationals of a country having
a monarchial form a govcrnmmnt such as Ethiopia are sometimes called sule=. As ue in this
article. "nationality- and "citizenship" have the 5ame meaning,
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children of foreigners born in Germany are not German nationales but take the nationality
of their parents.4

Under the principle of ins soli, children born in a nation, whether the parents be
nationals or foreigners, become nationals; conversely, children born to its nationals
residing abroad, are not nationals.5 Argentina is classified as a nation in which the territo-
ry on which the birth occurs is the exclusive determining factor.6

Many nations recognize elements of both principles in their nationality law, with
one or the other usually predominatig.7 The United States is primarily a jUS solt nadon.
The Fourteenth Amendment to the Constitution provides that -all persons born or na-
tura[ized in the United States, and subject to the jurisdiction thereof, are citizens of the
United States...." This provision insured that all the neowly emancipated Negroes and
their children would be American citizens. This provision also proved of great Nalue
during the large wave of immigration to the United States in the late nineteenth century,
as all the children born in the United States of newly arrived immigrant parents would
be American citizens.6 Children born abroad are considered citizens of the United States
in certain circumstanc _. Where both parents are American citizens, the child, though
born abroad, is consildercd an American citizen by birth 0  so long as one parent had
a residence in the United States or its possessions prior to the birth of the child If only
one parent is a citizen, that parent must have been a resident in the United States or its
possessions for a continuous period of at least one year prior to the birth of the child. I
Where one parent is a citizen who did not reside in the United States for a continuous
period of one year prior to the birth of the child, but was present in the United States
or its possessions or served in the military services for periods totaling 10 years. at least
5 of which were after attaining the age of 14, a child born abroad is considered a citizen.
But such a child must, prior to attaiing the age of 23 and after the age of 14, spend at
least 5 years continuously in the United States. It is clear that these provisions are very
restrictive, and that the prime basis of citizenship in the United States is birth thecr.

France originally followed the jus sanguinis principle very strictly. Under Article
10 of the French Civil Code "every child born of a Frenchman in a foreign country was
French." A child born in France of a foreigner was not French. though under the pro-
visions of Article 9 of the Code a child born in France of a foreigner could upon attaining

4- Reich and State Nationality Law of July 27, 1913, paragraph 4. Under Article 116 Of the Consdtr-

tion of the Fed=eal Republic (West Germany) all perons who possesed German nationality or
who were accepted as refugees of Gerima stock as of 31 December 1937 are Germans- Persons who
lost Geiman nationality by the acts of the Nazi regime are regramed this nationality upon applica-
tion. In the abtence of other provisions, the Law of 1913 is the basic nationality law. Under that
law the kitimatz child of a German father is German, as is the illegitmate child of a German mother-
See the discsoa in Oppenheik, Iniernaiana Lam (8th ed, Lauterpacht). Vol. 1, p- 651.

5. Oppenheim, ibd. "ibis would not, of oause, in lude children of breoign diplomatic representatives.
& Oppenheim, ibid.
. For a listing of the different approaces toward nationality bawed on a 1935 study see Bishop, t,-

rernational Law 415 (2d ed, 1962). The Original study will be found in 29 Anwricon Jowrnal of Inler-
national Law 248, 256 ([935). Although some c ges no doubt have been made, the gtudy gies
a g eral idea as to tht distribution of tht different appro-arhes.

8. In the cac of Uynited State; v, Wahg Kim Ark, 169 U-S. 649 (1898), the Supreme Court held that
the child born in the United States of Chinme parents was a citizm of the United States, though
at the time the parents were not eligible to beaome naturalLed citizens. Under the Jus 3i approach
the status or condition of the parents is irrelevant as long as they are sujbject to the jurisdiction of
the state in which the child was born. i.e., they are not diplomatic officials.

9. This is set forth in United Staes Code. Title S. Section 1401,
10. Only American citizens by birth re eligible to become Preident. Constitution of the United States,

Article I, Section 1(5).
11. Ste United Statmes Code. Title 8. Section 1401 (5).
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majority claim French nationality. The French approach fluctuated over the years as
different nationality laws were enacted, but the French Nationality Law of 1945 extensive-
ly employed both principles in an effort to increase the number of French nationals. The
provisions are interesting, as they demonstrate an effort by a nation to obtain as many
nationals as possible.

Under Article 17 and 18, the legitimate child born of a French father is French
irrespective of where he was born, as is the legitimate child of a French mother where
the father's nationality is unknown. Unlike the United States, there are no residence
requirements imposed on the parents. Where a child first establishes filiationE2 against
a French parent, whether the father or mother, that child is French. So too, if one parent
is French and the nationality of the parent against whom the first filiation action is brought
is unknown, the child becomes French upon successfully maintaining an action of filia-
tion against the French parent. Under Article 19, subject to an option to repudiate, the
legitimate child of a French mother and foreign lather is French, as is the natural child
recognized by or successfully filiated against parents, one of whom is French. The above
provisions are essentially based on js sa.guiis, as the country of birth isf irrelevant.

The French law also contains many elements of fls sof.t3 Where a child is born
in Frane of a father who was born in France, though not necessarily a French national,
that child is Frendh. The same is true when the parent against whom filiation was first
established was born in France. The legitimate child born in France of a mother also
born in France is French, subject to his right of repudiation; so is the child of a parent
born in France when that parent is the one against whom filiation was established the
second time. Under Article 21, the child born in France of parents whose nationality is
unknown is French unless he is filiated and takes the nationality of the finted parent.

Where the child was born in France of foreign parents, neither of whom was born
n France, the child is considered French 'upon attaining majority if he is then residing

in France and has been residing there since the age of 16.14 He may decline French na-
tionality in certain circumstancs, and in certain circumstances the government may
oppose the petition. Under the Law of 22 December 1961, military sermie can be sub-
stituted for the five year residence. Such a child can also claim French nationality prior
to reaching majority if he has resided in France for five years. If he is under the age of
18, the claim can be made by his guardian. There are special provisions relating to children
who were raised in France, though not born there; under certain circumstances they
can acquirc French nationality as well.' 1 It is clear that Franc, while retai~ng the basic
principle of ins sangguniw, has adopted many elements of jas sohl in an effort to increase
the number of French nationals.

Since some states use jus sol and others jus sanguinis and many a combination of
both, not infrequently individuals are born with dual nationality. For example, a child
born in the United States of German immigrants who had never renounced German
nationality would be considered American by the United States; the same child would
be considered German by Germany. Dual nationality may arise also if a woman takes
her husband's nationality upon marriage under his national law, but does not lose
nationality under her national law. Some states provide that a national loses nationality

12- Filiation in the broad sene is the proess by which the parcntagc of a child is assr d
Seen pmlly Civil Code of Ethiopia, Chapter 10. Th ter may also rftr to ac a"tion brought by
the child for a judicial declaratim as to his prental.

3. Sce particularly Artlcics 23, 24, 44 and 52 of the Frech Naionaality Law of 1945-
14. If the principle of Jus woi wcr strictly followed. the child would be Fmnc wptive of where he

was residing.
15. Law of 22 Deember 1961. Article 55.
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by accepting foreign nationality; others permit their nationals to take on foreign
nationality without Iosing original nationality. In the latter ease, dual nationality may
also result. Conflicts frequently arise; for example, during the Second World War, when
children born in the United States of alien parents were visiting the home nation of their
parents, they were often conscripted into military service in those countries on the ground
that they were nationals because of the nationality of their parents.' I Efforts have been
made by some nations to resolve the problem of dual nationalityA7

Another condition that may arise is statelesaess. This results when a person loses
the nationality of one state without acquiring nationality in another. For example, under
the laws of some states a woman loses nationality by marrying a foreigner; if her hus-
band's national law does not give her his nationality, she is stateless. In certain circumst-
ances a person may be deprived of his nationality by his national law I a, without acquiring
another nationality. 19 As we will see, Ethiopian law makes every effort to avoid both
dual nationality and statelessness.

Now that we have considered comparative approaches to nationality, let us look
at the Ethiopian Nationality Law of 1930. Ethiopia follows strictly the principle of fis
sanguinis. Any person born in Ethiopia or abroad whose father or mother is an Ethiopian
is an Ethiopian subject. o If the father is an Ethiopian subject, the child automatically
acquires Ethiopian nationality, but if only the mother is an Ethiopian, the child must
affirmatively eiect to become an Ethiopian national by living in Ethiopia and proving that
he is divested of his foreign nationality. Such a child, upon doing so, is to be considered
an Ethiopian subject by birth. 2t1 A child born to an unmarried Ethiopian woman would,
of course, be Ethiopian.

The Law contains no provisions by which a person born in Ethiopia of foreign
parents is or can become an Ethiopian national except by naturalization. In other words,

16. Another conflirt may arise m to claims against a government where the claimant is a Nationm both
of the caiming state and the state against whom the claim is made. In the Caw'v'ar Case, decided
by the Permanent Cort of Arbitration in 1912, the Italian and Peruvian goverm-ocnts agrcd to
submit to arbitration claims arising out of the failure by the Peruvian government to honor certain
checks issued by that government to a firm- The claim passed into the hands of certain persons, one
of whom was Rafael Canevaro. The tribunal was given jurisdiction only to consider claims of Tualian
nationals against the Peruvian government; thus, if Canevaro were not an Italian national, the tibun-
al would have no jarisdiction to hear his claim Peru followed jus soli to determire nationality while
Italy followed jus sangmins. Since he was born in Pieu of an Italian father, both Peru and Italy would
consider him their national. The court held that for purposes of his statua as a claimant, Peru bad
the right to consider him as its national and that he was not an Italian national within the meaning
of the arbitration agreement.

17. One is the Hague Convation of April 12, 1930. Another is the Protocol on Military Obligations
in Certain Cases of Double Nationality. Not all countries arc signatories to thse agreeents.

18. During the Nazi regime many persons wrr¢ deprived of Gorman nationalicy becaume of thoi- reigion
or political associations. These people were thus renderd stateless Also, oetain countries provide
for forfeiture of nationality by the commission of cmain acts, and the person who thus forfeits his
nationality may become stateless.

19. So: the discussion or attempts to provide protection to stateless persons and the material cited therein
in Bishop, lnternaional Law 414 (2d ed. 1962).

20. The term "subjcct" is used, since Ethiopia is a monarchy. Note that for international law purposes
there is no distinction bctwcn a national, c6i or subject. The status of Ethiopians living in E-trea
Ls governed by Order No. 6 of 1952, Negatit Gazeta, September 11. 1952. Under Section 9 of that
Order, it is provided that all inhabitants of the terr-iory of Eritrea, except persons possnssing foreign
nationality, are Ethiopian nationals, All inhabitants born in Eritrea and having at least one indigenous
p;ret or grandparent were also declared to be Ethiopian nationals- However, if stch persons Possess-
ed foreign nationality, they could renounce Ethiopian nationality within six months of the date of
the Order. If they did not renounce, they wer declared to lose their foreign nationality. The terms
of that Order are identical with the United Nations Proclamation establishing the Federation. Se
United Nations Proclamation No. 390 (4), Deoember 2, 1950.
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the concept of jus solt does not exist here. On the whole this is ound. The great majority
of foreigners living here are Europeans - coming from a differeat culture and a different
ethnic group, Children born of such parents should not automatically be considered as
Ethiopian nationals and probably would aot desire such automatic assimilation. Those
that desire to do so can obtain Ethiopian nationality through naturalization. However, many
persons from areas such as the southern Sudan, northern Kenya and Somalia have entered
Ethiopia. They belong to the same ethnic groups as Ethiopians living in the border areas
and upon entry, become fully assimilated. Such persons and their children are often in-
distinguishable from the Ethiopians residing near the border, but technically neither they
nor their children, are Ethiopians. Perhaps some modification should be made to
provide that mcmberts of certain specified ethnic groups who live in Ethiopia with the
intention to remain here permanentlyZ2  should be considered Ethiopians and
that children of such persons born in Ethiopia are Ethiopian subjects by birth. With this
possible exception, the principle of jus sanguinis seems well-suited to Ethiopia.

The Law contains provisions with respect to the effect of mariage, legitimation
and adoption upon Ethiopian nationality. A foreign woman who enters into a lawful
marriage with an Ethiopian takes on Ethiopian nationality. An Ethiopian woman who
marries a Foreigner loses her Ethiopian nationality only if the national law of her husband
confers his nationality upon her, This insures that no Ethiopian woman will become
stateless by marriage and, where possible, iries to prevent married women from having
dual nationality.23

The same principle is applicable with regard to legitimation. Note that legitimation
doest not exist in Ethiopia, because there is no legal concept of illegitimacy. A child is
the child or parents against whom filiation is established: once established it is irrelevant
whether th parent against whom the filiation was established is married to the other
parent. Thus, Lhe child filiated against an Ethiopian mother or father would be Ethio-
piar). But, if a child born to an unmarried Ethiopian woman would become legitimated
by a Foreign father under his law, problems would arise. Again, in an effort to prevent
either dual nationality or statelessness, the Law provides that such a child loses his
Ethiopian nationality by the legitimation only if the national law of the father confers
Clhe father's nationality upon the child with all attendant rights.

Adoption of an Ethiopian child by a foreigner does not cause the child to lose his
Ethiopian nationality. Conversely, a child who is adopted by an Ethiopian does not there-
by acquire Ethiopian nationality. Here, dual nationality and statelessness are possible.
For example, if an Ethiopian child is adopted by a foreigner and under the national law
of the adoptive parent the child takes on the nationality of his father, such a child would
acquire dual nationality. By the same token, if a child adopted by an Ethiopian loses his
former nationality under his national law, he would be stateless unless he acquired Ethio-
pian nationaliLy by naturalization. It may be that at the time the 1930 law was enacted,
the adoption of foreigners by Ethiopians was rare and the concern was to prevent an
Ethiopian child from losing his Ethiopian nationality. Now that adoption is fully covered
by the Civil Code,2 4 adoptions between Ethiopians and foreigners may increase. Perhaps
the provisions of the Nationality Law should be reconsidered. It may be that an Ethiopian
child adopted by a foreigner should not lose his Ethiopian nationality, though it is difficult

21. This is important, as there are distinctions is the enjoymnt of political rights between subjects by
birth and others- See the discussion, n'ra at note 38 and aroompanying text.

22, In other words, domiciled hee See the discussion, infra at notes 53-62 and aocompanying text.
23. A foreign woman married to an Ethiopian might have dual nafionality if her national law did not

cause her to lose her nationalit as a result of the marriage. Still, it is desirable from Ethiopia's stand-
point that a married woman have the same nationality as her husband.

24. Civil Code of Ethiopia. Chapter 11.

_ 16-5-



JOURNAL OF ETHIOPIAN LAw - VoL [1 - No. I

to see why he should be in a different position from an Ethiopian child legitimated by a
foreigner. But clearly a foreign child adopted by an Ethiopian -hould not be rendered
stateless thereby, if he loses his former nationality, then he should obtain Ethiopian
nationality by the adoption.S

A foreigner may become naturalized after five years of residence in Ethiopia. He
must be "of full age aocording to the regulations of the national law," which would be
18 under Article 198 of the Civil Code. He must be "able to earn his living and to
provide for himself and his family.'t He must "know the Amharic language perfectly,
speaking and writing it fluently.1 2-5. Finally le "must have not previously been condemn-
ed to any punishment for crime or breach of the common law." The iatter provision must
be read in light of the Penal Code, which has codified the Penal law and which includes
petty as well as serious offenses. It is difficult to believe that a person convicted of a petty
offense should be denied naturalization. Perhaps the term "crime or breach of the common
law" should be interpreted to include crimes "malum in se," that is, acts that traditionally
were punishable as crimes in Ethiopia or are generally recognized as wrongful. This matter
would have to be determined by the Commission charged with passing ort naturali-
tion applications.

The Nationality Law provides for a special government Commission comprising
the Minister of the Interior, the Minister of Foreign Affairs and another "dignitary of
the Empire," presumably to be appointed by the Emperor or His designee. The Com-
mission is to examine the application and hear the applicant in person- Its decision is
final. Naturalization does not extend to the wife of a naturalized person; she must make
her own application, The Law says nothing about children, and in the absence of express
provision, it must be assumed that children would have to make their own application
upon reaching the age of eighteen.

Ethiopian nationality may be lost only by the acquisition of another nationality.
In the case of a woman, this would include loss by marriage with a foreigner, providing
his national law conerred his nationality upon herz Where a person voluntarily acquired
another nationality, he would lose his Ethiopian nationality, even though the law of the
state of his new nationality permitted dual nationality.2 7 The Law contains no provisions
dealing with loss of nationality through commission of certain acts or engaging in unlaw-
ful conduct. The laws of some other nations contain such provisions. In France, for ex-
ample, a national, who serves in the Armed Forces of a foreign state despite an order to
quit from the French government loses his French nationality. He must quit within six
months after the receipt of notice unless it is impossible for him to do so.29 France also
provides that certain acts of persons who have acquired French nationality other than
by birth will cause them to lose their nationality.29 These acts include te conviction for a
crime against the internal or external security of Frare, conviction for crimes punishable

25. Einct formerly denied an adored child the status of a Frencman. But now such a child cn laim
Fr ch nationaliy ff he resides in France. Law of 22 December 1961, Arihc 55.

25a. Under a later aimndment to the Nationiry Law, 25 Maskaru, 1926 LC., the equfirnenis of
five vrs of rsknce and fluency in Amhaxic may be waived by the Cummison.

26. Under Amedcan law a woman does not loft hcr nationality by Mrriage, Uoder French law
a woman keeps her French nationality upon martra wilezs she repudiates it, and she cannot
tpudiate it unles she is able to acquim her husbnd's nationality untder his law. Ntiona!tyLaw
of 1945. Artick 94.

27. Amxeaic law is to the s"ne effkcL Unitod State Code Title H. Sec&n 1481 (a) (1). In Ran, bow-
ever. such a pern doe not lose his Freh naonaty until fiftee y havc etlUad from ft
tme he was eligible to pemform miltay servic. He may repia"t his foreim natiogn ality during
that ine, and if he does so, he_ will ntm ktm his French nationality. Nationality Law of 1945, Ardcle
87, 88.

28. Nationality Law of 1945. Article 97.
29. Nationaity Law of 1945. Ankie 98-

_166-



NATIONALIUY, DOMICILE AND THE PERSONAL LAW IN ETHIOPIA

under Ardcles 109-131 of the French Penal Code,30 condemnation for desertion, acting
on behalf of a foreign government contrary to the interests of France or incompatible
with the quality of a Frenchman, or conviction for any crime which is subject to punish-
ment of five years of imprisonment. These acts must have occurred within ten years from
the date of -acquisition of French nationality.3 ' The loss of nationality also extends to
the wife and children of such a person providing that they were originally of foreign na-
tionality and have retained such foreign nationality.3 2

In the United States, there are extensive provisions dealing with loss of citizenship
by the commission of acts, which include taking an oath of allegiance to a foreign state,
serving in the armed forces of a foreign state without permission of the United States
government, accepting employment for a foreign government where an oath of allegiance
is required, voting in an election in a foreign state, desertion in time of war, committing
treason and departing from the United States with the intention of avoidinig military
service.3 1 The United States Supreme Court has upheld the power of Congress to provide
for loss of citizenship by voting in a foreign election,3 4 but has held that it is unconstitu-
tional to deprive a person of his citizenship for desertion3 3 (he could, of course, be punish-
ed for desertion) or for leaving the United States with the intention of avoiding military
s rvicc I(again. such a person could be punished, but not by loss of citizenship). Certain
provisions dealing with loss of citizenship by naturalized citizens were declared uncon-
stitutlona]. since they were not applicable to citizens by birth.)'

These arc illustrative of the provisions relating to loss of nationality contained in
the laws of other nations. As stated previously, no such provisions exist in Ethiopian
law. It may be that such provisions would be inconsistent with the concept of Ethiopian
nationality and the desire to prevent the statelessness of any Ethiopian, no matter what
he has done- As the law now stands then, Ethiopian nationality can only be lost by the
voluntary acquisition of another nationality or the obtaining of another nationality by
marriage or legitimation.

The Nationality Law makes it very easy for an Ethiopian who has lost Ethiopian
nationality to reacquire it. All that is necessary for a person who has lost Ethiopian nation-
ality by acquiring another is for him to return to Ethiopia and to apply to the Imperial
Government (presumably to the Ministry of Interior) for re-admission. There is no dis-
cretion to deny the application. So too, a woman who has lost her nationality through
marriage to a fo-igncr may re-obtain Ethiopian nationality upon dissolution of the marri-
age by divorce, separation or death if she becomes domiciled in Ethiopia and applies
for re-admission. As pointed out earlier, a child born of an Ethiopian mother in a lawful
marriage who takes on the qationality of the foreign father may reacquire Ethiopian
nationality by living in Ethiopia and divesting himself of the paternal nationality.
Apparently this is not applicable to a child who acquires his father's nationality through

30. These sections rovvr the crimes against the Constitutionml Chartr, violations of the civil rights of
othws and attacks asainst liberty.

31. Nationality Law of 1945, Article 99.
32- Natiomalit- Law of 1945, Articl 100,
33. United Stats de, Title 8, Section 1481.
34. Perez v. Brownl, 356 U.S. 44 (1958).
35. Trop P Dkies, 356 US. 811 (1958)-
36. Kennedy Y_ Mendaza-Marnea, 372 U.S. 144 (1960)
37. In Schmider v. Rusk, 84 pretten Court Reporter 1187 (1964), it was held that Congress could

rot con-stit-utionally provide that a naturalized citizen lost his citizenship by residing for thrm years
in the couamy ofhis birth. The cowrt cmphasLred that naiv born citizens were not subject to this
restrition and held that the discriminatfon was so unjustiBable as to violate due proces
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legitimation. Where Ethiopian nationality is reacquire4 the person is considered an
Ethiopian subject by birth rather than by naturalization.

In summary, Ethiopian follows the principle of jus sanguinis to determine nationality.
With the possible exception of children born in Ethiopia whose parents, though foreigners,
are of the same ethnic stock as Ethiopian groups, this approach is fully satisfactory. The
Nationality Law tries to prevent dual nationality or statelessness. There are provisions
relating to the naturalization of foreigners. Ethiopian nationality can only be lost by
taking on another nationality or through marriage or legitimation; but once lost,
Ethiopian nationality is not difficult to regain. On the whole, the Nationality Law of
1930 seems well-suited to Ethiopia's present needs.

Distinctions hetwm Ethiopian Subjects by Birth and by Naturalizatiom

Such legal distinctions as eixist between subjects by birth and subjects by naturaliza-
tion are found only in the area of political rights. Article 38 of the Revised Constitution
provides that there shall be no discrimination amongst Ethiopian subjects with rcspect
to the enjoyment of all civil rights. A civil right is defined under Article 389 (2) of the
Civil Code as one, the exercise of which does not imply any participation in the govern-
ment or administration of the country.38 There are some limitations on the exercise
of political rights by naturalized subject.

Under Article 95 of the Constitution, only Ethiopianl subjects by birth may vote
for candidates for the Chamber of Deputies. So too, under Article 96, Deputies must
be Ethiopian subjects by birth, and under Article 103 Senators must be Ethiopian subjects
by birth. There is no requirement that judges be Ethiopian subjects by birth or even that
they be Ethiopian subjects)39 Under Article 67 of the Constitution, no one may be
a Miister unless his parents were Ethiopian subjects at the time of his birth; if they were
not, it is immaterial that he was an Ethiopian subject by birth. There is no requirement,
however, that his parents be Ethiopian subjects by birth, so that the child of naturalized
parents is eligible to be a Minister as long as they were naturalized at the time of his birth.
With these exceptions, there is no distinction between. Ethiopian subjects by birth and
by naturalization.

Distinctious between Ethiopian Subjects and Foreiger.

In every nation there are distinctions between nationals and foreigners both in terms
of enjoyment of rights and performance of duties. While this is true in Ethiopia as well,
the distinctions are such that it is clear that there is no attempt to impose serious disabili-
ties upon foreigners.4 0 This spirit is reflected in Article 389 of the Civil Code, which pro-
vides as follows:

(1) Foreigners shall be fully assimilated to Ethiopian subjects as regards the enjoy-
mert and exercise of civil rights.

(2) All rights the exercise of which does not imply any participation in the govern-
ment or administration of the country shall be considered to be civil rights.

(3) Nothing in this Article shall affect such special conditions as may be prescribed
regarding the granting to a foreigner of a permit to work in Ethiopia.

38. Rights which imply such participation may conveniently be called political rights.
39. The requkrement for appointment to the judkiary are set forth in Arck Ill of the Revised

Constitution-
40. It is intersti=ng to note that under We AdrMnistration of Justicr Proclamation of 1942, Negari|

Gars, January 31, 1942. the courts are proht-bited from givng cftt to any law that makes harsh
and inequitable distinction between Fkipiamns and foregem.
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Article 389, of course, must be read in light of the other provisions of the Constitu-
tion and Code that do make distinctions between Ethiopian subjects and foreigners.
The main statutory restriction is that foreigners may not own immovable property here
except in accordance with Imperial Order.4 1 This is also applicable to rights of usage
for a period exceeding fifty years or a like interest terminable on death.42 A foreigner
must dispoe of such property to an Ethiopian within six months; otherwise the property
will be seized and sold by the competent authority."4 Articles 389-393 are the only articles
of the Civil Code specilly dealing with foreigers.

The other distinctions between Ethiopian subjects and foreigners are contained in
the Constitution. Of course, foreigners cannot voe or hold political office. Under Article
47, every Ethiopian subject has the right to engage in any occupation, this is- not true
of foreigners, as the provisions of Article 389 (3) of the Civil Code indicate. 44 Only Ethic-
pian subject have the right of peaceable assembly 45 and the right of unrestricted move-
ment throughout the Empire."c No Ethiopian subject may be banished from the
Empire,47 a right that, of course, cannot be accorded to foreigners. Finally, no Ethiopian
subject may be extradited; others may be extradited only as provided by an international
agreement such as art extradition treaty."8 With these exceptions, all other rights
guaranteed by the Constitution, such as equal protection of the laws, freedom of speech,
due process, petition to the Emperor and all the guarantees afforded to criminal defend-
ants, are given to foreigners as well as subjects. In this connection, it should be noted
that foreigners are exempt from Military service.4" All in all, it is clear that foreigners
in Ethiopia enjoy full protection of the law and most of the rights enjoyed by subjects.

At this juncture a word should be said about the other provisions of law relating
to foreigners. The Foreigners Registration Proclamation50 requires all foreigners resident
in the Empire to register with the appropriate authorities within 30 days of arrival. In
Addis Ababa they must register with the Director of PubLic Safety; elsewhere they must
register with the Superintendent of Police. This is applicable to all persons above the
age of sixteen. The registration must be renewed annually.

At present there is no comprehensive law relating to the deportation and expulsion
of foreigners. When the inister of Interior decides that any foreigner is an undesir-
able immigrant, he is to notif* the Minister of Foreign Affairs, who may cancel his resident
permit. Then, the Minister of Intrior is to arrange for the deportation of the for-
eigner.5m  Under Article 154 of the Penal Code, the court may order the expulsion
from the Empire either temporarily or permanetly of a foreigner who has been convicted
of crime and has been sentenced to a term of simple imprisonment of three years or more,
or who is a habitual offender sentenced to internment, or who is an irresponsible or partial-
ly responsible offender recognized by expert opinion as a danger to public order.52 It

41. Ovi Code of Ethiopia Articl 390. Llkcwise fotgnew ay not be mmbers of a Farm Workers
Coopemve. Farm Works Coopeatv ecw, Negarit Gin 1 October 27, 196(.

42. Ovil Co of Ethopia, Artide 393.
43. Civil Code of Ethiopia, Artcle 391-2.
44. For the law with respect to the lmme of work permits to foDrgn see Order 26 of 1962. Chaptcr

vi., Nearit Gina. September ., 1962.
45. Rvisehd Conslitution of Ethiopia Are 45.
46. Revised Cotiutin of Edpia, Articl 46.
47. Revised Constitution of Ethiopia, Articl 49.
48. Resed Costitim of Eti Arficl 50.
49. The dutim of Ethiopik n subject and aths are containmed in Artce 64 of the Revsed Constitution.
SO. Proamio 57 or 1944. Neprit Gazata, April 29, 1944.
51. Proclemtion 36 of 1943, Negarit Gaztta, April 30, 1943. This act governs inmigation.
52. In such a case the court should consult the compatnt public authority.
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would be desirable if Parliament would enact a comprehenive law relating to deporta-
tion and providing for judicial review for persons ordered deported. Emergecy situatioos
could be excluded. In any event, at present foreigners are not advised of the circumstances
in which they can be deported except as incident to punishment for crime.

Now that we have considered the provisions of the law relating to Ethiopian na-
tionality and the status of foreigners, let us turn our attention to those persons who, while
not citizens of Ethiopia, are domiciled here.

DOMICILE

The Meaning of Domicile: Domicile and Residence Defined

A person's residence is the place where he has his habitation; legally, residence means
the place where a person normally resides.5 3 In Ethiopia, when a person lives in a place
for three months, he is deemed to have his residence there?54 While residence may have
legal significanc for certain purposes, e.g., local jurisdiction, it is not, on the whole, a
significant legal contact.

Domicile differs from residenc in two respects. First, domicile is a unitary concept:
a person may have several residmces,5" but only one domicile at a given time."5 The
latter statement must be taken to mean that he may only have one domicile at a
time under the law of a pariieuiar state. As we will see, different states have differing con-
ceptions of domicile. Ethiopia may find that a person is domiciled in Ethiopia in
accordance with the provisions of the Ethiopian Civil Code; France may find that the
same person is domiciled in France under the provisions of the French Civil Code.57

With this qualification, however, a person can have only one domicile at a given time.
Secondly, domicile denotes an element of permanency. it is the place where a person
resides and has established his interests with the intention of living there "permanently" -
a term which also has different mearings. But we may say as a general proposition that
domicile requires residence in a particular place coupled with the intention to live there
"permanently".

Domicile ainder the Civil Code

Article 183 of the Civil Code provides that "the domicile of a peron is the place
where such person has established the principal seat of his business "3 and of his interest
with the intention to reside there permanently." We must define the word -Permanently"
in this context, and it is submitted that "permanently" should mean "for an indefinite
period of time-" What may be called a "floating intention to return" should not be suffi-

51 Civil ode of Ethiopia. Article 174.
54. Civil Code of Ethiopia, Aricle 175 (2).
55. Civil Code of Ethiopia. Article 177 (i).
56. Civil Code of Ethiopia, Artick 16.
57, Each state must decide where a persm is domicled in acconfanc with its own law. As the High

Court pointed out im Kokktw v. Kokkin, Civil Case No. 477/52.: Th fact that the petitioner may
at Greek law be considered as doicil in Ethiopia under artide 54 of the Greek Civil Code does
in no way imply that he would have to be consktied as domiciled here according to Ethiopian law.
As already mentioned, it is Ethiopian law atone that determines this point." See also In re Aanw.r.,
[192611 Chancery 692, where the Court of Appeal held that a British subjeat was donicld in Fracee
under the British concpti on of domcile, though under Fr=6c law he would not be domed to have
acquired a French domicile.

58. The tm *busineas" should be construed to mean em4oynrot.
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cent to prevent a person from acquiring a domicile here. For example, let us assume that
a Greek merchant comes to Ethiopia, brings his family with him, and invests substantial
amounts of capital in a business. He plans to return to Greece when he retires. He should
be considered domiciled in Ethiopia, as his intention is to remain in Ethiopia indefinitely.

This interpretation of domicile is buttressed in Ethiopia by the provisions of Article
184 of the Civil Code, which provide as follows:

(I) Where a person has his normal residence in a place, he shall be deemed to have
the intention of residing permanently in such place.

(2) An intention to the contrary expressed by such person shall not be taken into
consideration unless it is sufficiently precise, and it is to take effect on the
happening of an event which will normally happen according to the ordinary
course of things.

For example if a person came to Ethiopia to work on a five year contract, ntending
to leave after the expiration of the five years, he would not be domiciled in Ethiopia.
though he has his residence here. The intention to leave is sufficiently precise and will
take place upon the happening of a definite event iL e. the expiration of the five years. In the
case of Sharo r. Shatto,5 9 the Supreme Imperial Court construed Articles 183 and 184
and concluded that "permanent" meant for an indefinite period of time. The person
whose domicile was in question was a "safari outfitter," carrying on his private business
here, and had been resident in Ethiopia for six years. The High Court (with one member
dissenting) denied his petition for homologation of divorce on the ground that he was
not domiciled here. as he might some day leave the country (he was an American citizen):
therefore, it concluded that he did not "intend to live in Ethiopia permanently." In re-
versing the decision, the Supreme Imperial Cotrt held that "the majority was certainly
wrong to foresee too much the future." Since he was residing in Ethiopia and had his
business here, the presumption of Article 184 applies: in the absence or clear evidence
of contrary intention, the presumption was not rebutted, and he was deemed domiciled
in Ethiopia. To the same effect is the case of Zissos v. Zissos,60 involving a Greek national
who had lived in Ethiopia for some years and whose business was here.

The approach toward domicile under the Civil Code is vastly different from the
earlier approach, at least as evidenced by the holding of the Supreme !mperial Court
in the case of Paslori v, Aslanidis, 6 1 decided before the Code. The person whose domic le
was in question was a Greek national who came to Ethiopia in 1910. He established a
business here and was rnrtied here. He made a number of visits to Greece during that
time and went there when he was seriously ill: he returned to Ethiopia after he was cured.
The court concluded from his testamentary will that he intended it to be governed by
Greek law, since it would be valid under Greek law, but not under Ethiopian law, and
since he directed that it be executed by the Greek consul in Addis Ababa.

The court held thai he was not domiciled in Ethiopia. It said that the test of whether
a person acquired a domicile was whether "he intended to make the new country his
permanent home in such a way as to detach himself completely from his country of origin
and from its laws and customs and to subject himself permanently, as regards personal
law, to the laws and customs of the new country." In following what is apparently the
British approach, the court emphasized the following:

(1) length of residence, even though continuous, is not sufficient to establish a change
of domicile:

59. Civil Appeal No. 784/56, 1 Journal of Ethiopian Law 190(1964.)
60. Civil Appeal No. 633/56.
61- Ciil Appeal NF,. 338147,
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(2) change of domicile must clearly be proved, and the burden of proof icquird
to show a change from the domicile of origin is greater than in the case of a domicile
of choice. The court concluded that there was not sufficient evidence to show that the
person had acquired a domicile of choice in Ethiopia, It emphasized that he continued
his "Greek way of life" here and thus did not have the intention to acquire an Ethiopian
domicile.

The result would clearly be different under the Code. He has both his business and
his normal residence in Ethiopia. The presumption then is that he was domiciled in Ethio-
pia. The intention to return to Greece was "floating" at best, and there was no fixed event,
upon the happening of which he would return to Greece. In fact, he died here. Therefore,
there would be no evidence to rebut the presumption that he intended to live here perma-
nently, and today such a pers.on would be considered domiciled in Ethiopia.

Ethiopia's policy, as evidenced by Articles 183 and 184 of the Code and the inter-
pretations the courts have put upon them, favors a finding of domicile when a person lives
and works here. This insures that foreigners residing here and having their business or
employment here shall be deemed to be Ethiopian domiciliaries absent a clear and precise
intention to the contrary.'2

On the other hand, the Code does not require that a person must have spent any
particular amount of time in Ethiopia in order to acquire a domicile here, as long as the
necessary intent is present. Presumably the Ethiopian courts would reach the same result
in a case such as hire v. Tennant 3 as did the American state court that decided the
case. The person whose domicile was in question sold his home in State A and moved
to a new home in State B with his wife. Previously he had shipped same movable pro-
perty to State B. He was in State B about a day when his wife became ill. He took her
back to State A, where she would stay with relatives intending to immediately return to
State B; the wife would return to State B when her health improved. The husband died
suddenly while still in State A. It was held by the court in State A that he had acquired
a dornicile in SLate B. H-e has his residence there, was physically present there, and had
the intention of living there pemanently. There was a concurrence of residence and the
intention to live there permanently. Since there is no requirement under the Code that a
person have his residence in Ethiopia for any period of time, the same result should be
reached in Ethiopia.

Moreover, there is no requirement under the Code that the person have a fixed place
of abode in Ethiopia. Under Article 177 of the Code, a person may have several residences.
The term "normal residence in a place," as used in Article 184, should refer to residence
in Ethiopia rather than residence in a particular part of Ethiopia. So, if a person lived
part of the time in Addis Ababa, part of the time in (ondar, and part of the
time in Jimma, staying in hotels in each place, he should be deemed domiciled in Ethiopia,
though he does not have a permanent residence in any part of the Empire.6 4

62, No formalitie are required to obtain an Ethio domiile.
63, 31 West Virg&i Reports 790. 8 Southesten Reporter 596 (888)-
64. For case involving this ques ion and holding that the pus o acquired a domiciled iu that state, e

Marks v. Marks, 75 Fedeal Reparter (U.S. Circuit Coun, Twe w ) 321 (189); and Wmn w.
Wnan, 205 Massadwsevrs Reports 388, 91 Nrtheaern Reorter 394 (1910).

Article 18 5 of the Code provid that whm a person pe-foms the work of his calling in a pLce
and pas5s his family or soc lif in anth place., e shaU in ow of doubt be dmamed to have his
doanici]c in the later plau. Such a situation oofroamd two Awrin state con, where the pfus
whose domicle was in qustion had his busin in State A and Lived with his family in State B. The
Court in State A hed that h was domicied dxr, In e Dorra e's Esamse, 1I NeW ley Eqdry
Reports 268, 170 At/aie Reporter 601 (1934); the court in State B held that be was domiiled in
State B, In re Dorance's Fase, 309 Pennsw Reports 151, 163 Adantic Reporter 303 (1932).
The question is clearly resolved in Ethiopia by the provsions of ArtkJe 185.
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The intention under ArticLes 183 and 184 must be the intention of living in Ethiopia
rather than the intention of acquiring a domicile- These sections would prevent a person
from acquiring a donicile in Ethiopia simply by renting a room here while actually living
elsewhere. Consider the situation presented in a case such as Kirby P. Town of Charleston. 5

For legal purposes the party wanted to acquire a domicile in State A. He rented a hotel
room there, but never used it and continued to live in his house in State 3- It was held
that his domicile remained in State H, as he never had the intention to live in State A.
The same result would be reached under Article 183 of the Code, since in such a situation
there was no intention to live here permanently.

Article 187 deals with the problem that arises when a person has left his former
domicile with the intention not to return, but has not yet acquired a new domicile. Let
us say that a Greek national who has been domiciled in Ethiopia decides to return to
Greece and live there permanently. He leaves Ethiopia, but dies before he reaches Greece.
The question is where he was domiciled at the time of death. He has abandoned his Ethio-
pien domicile, but has not yet acquired a Greek donicile, since he was not physically
present there - the intention and physical presence have not coincided. In such a situa-
tion English courts have held that the person reacquires his domicile of origin, that is,
his domicile at the time of his birth.6" This may be a relic from colonial days when many
Englishmen were domiciled in the colonies andwere returning home in their old age. When
such a person died, if he were found domiciled in England, English law rather than colonial
law would determine the distribution of his estate. The American courts, on the other
hand, have held that the person retains his former domicile until he acquires a new one.67

Ethiopia follows the latter approach, under Article 187 of the Civil Code, a person retains
his domicile in the locality where it was established until he establishes his domicile in
another place,.

A married woman has the domicile of her husband as long as the marriage lasts
unless he is affected by judicial or legal interdiction; 6  it is not possible for her to acquire
a separate domicile,6 9 though she may acquirea separate residence?0 An unemancipated
minor shall have the domicile of his guardian," though he too may acquire a separate
residence.7 2 An interdicted person retains his domicileat the time of his interdiction ,
though he also may acquire a residence of his own.7 4

In summary, the law is very clear with respect to the acquisition of Ethiopian
domicile. Persons having their normal residence here are presumed to be domiciled here
unless this presumption is rebutted by clear evidence of contrary intent, and their Icavikg
Ethiopia is to take place upon the happening of an event that is likely to occur. This means
that persons living and working here for an indefinite time will be held by the Ethiopian
courts to be domiciled here. The fact that the law is clear has great significance in the

65. 99 Ailntic. Reporter 835 (New Hampshkir Supremn Court 1916).
66. Cdny v. Udny, [1869] Law Repots, 1 Sc. & Div- 441-

67. In re Jmoes, 192 Iowa Reports 78, 182 Northwesrern Repoirer 227 (1921)_
68. Civil Code of EthiopLa. Article 189.
69. The recent trend in the United States and in some other countrie has been to permit the wife to

acquire a serale domicil even during the continuance of the maaiagc. Ethopia s approach to
domicik is the same as her approach to naftioality,

70. Civil Code of Ethiop* Article 178.

71. Civil Co of Ethiopia, Artice 190.
72 Civil Code of Ethiopia, ArLice 178.
73. Civil Code of Ethiopia, Article 190.
74 Civil Code of Ethiopia. Articl I7n
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determination of ?he question of the govering personal law, to which we now turn our
attention.

THE PERSONAL LAW

The Nature of the Problem

In all legal systems certain questions are determined by the ,prrun4 law. By personal
law we mean the law of a state ith which an individual has some connection. The court
must decide which law determines matters of a person's status - does he have the capacity
to marry, what are the rights of his children and the like. The law that determines such
questions is called his personal law. In many states persona! law deternines all questions
of succession to movable property. The questions that are determined by personal law
are found in each state's rules of private international law, or conflict of [aws, as it i.
sometimes called.7  It is that law which decides what state's law is looked to for the per-
sonal law, e.g., the law of the state of which the person is a national or the law of the state
where the person is domicilcd.

The problem is complicated in Ethiopia by the fact that at present the private inter-
national law has not been codified. The provisions of' the draft Civil Code dealing with
private international law were not included in the final enactment.7 6 Until such time as
this codification takes place, the question mill have to be determined by case law, Before
considering the Ethiopian cases on the subject, let us look at the approaches other nations
have taken to this question.

Approaches towsrd the Governing Personal Law

Three distinct approaches have been taken toward the question of governing persona]
law, which, for purposes of convenience, may be called the civil law approach, the com-
mon law approach and the Latin-American approach.

Civil law countries have by and large adopted nationality as the govrning personal
law, though some are turning toward domicile. For example, Article 3 of the French
Civil Code provides that "the laws relating to the condition and privileges of persons
govern Frenchmen, although residing in a foreign country 2" and the French rules of
private international law hold that the personal law of foreigners residing in France is
the law of their nationality. ' Article 17 of the Italian Civil Code provides that "the status
and capacity of persons and family relationships are governed by the law of the State
to which the persons belong.""7 To the same effect is Greek law"9 , Hungarian la'8 0 ,
Bulgarian lawl I, and the law of many other European countries and countries that
employ the civil law.' 2

75, It has been held in Ethiopia, as we will seC infra that personal law governs questions of status and
succesion to movables.

76. David. A Civil Code far Ethiopia. 37 Tulme Law Review I87 ([963.
77, Sec the dscussion in Planiol. Treatise on the Cii Law 181 (English Trais. t959).
78. See t discussion in Mo~skr, Th- Italian Rules or the Conflict of Laws, 25 Tulane Law RLeview

70, 75 (1950),
79. See the discussion in Niotetopoulos, Private Jntenatiaona Law in the New Greek Civil Code, 23

Thine Law Repiew 452, 455 (1949).
80. See the discussion in Drobing. Conflict of Laws in Recent East European Treaties, 5 American .ow'wl

of Cowarative Low 487, 489 (I,6),
81, ibid.
82, See I Rebel, Tim Comict of Lawsz A Conramalire Study 113-l15 (2d vd. 1958). ree also McCuskcr

supra, note 78.
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In examining the reasons for using nationality, we find that such reasons may be
historical, may follow from the theoretical nature of the system, or may be quite practical.
In commenting on Italian law, one writer observed8 3 that the retention of the nationality
principle in Italy under the 1942 Civil Code was due to two reasons, one historical, the
other political, He points out that the nationality principle was most fully developed
by an Italian, Mancini, during the time of Italy's unification. Mancini's thesis was that
law is personal and not territorial, that it is made for a given people and not for a given
territoryS4. In other words, a person carries his national law with him irrespective of where
he resides. 5 Thus in personal matters, national law rather than the law of domicile
governs. The political reason, according to the author, lies in ihe "intensely nationalistic
doctrines of more than twenty years under Mussolini," He summarized these doctrine s
as follows:

"It would be an abdication of sovereignty if a State renounced its right to govern
its national who has emigrated; conversely, it would be a violation of the sovereignty
of the emigrd's nation if the receiving nation should apply to the emigre laws not
made for him; finally, legal ties of the emigr6 with his fatherland contribute to his
fidelity to national institutions."
In other words, it was strongly in the interest of Italy to bind Italians living abroad

by Italian laws; reciprocity demanded that the same treatment be accorded to foreigners -
far fewer in number - who happened to reside in Italy.

Another author, commenting on Greek law," points out that Greece has a large
number of nationals who emigrate to various parts of the world (there is a substantial
number in Ethiopia) and that, therefore, "no reason could be strong enough to lead to
the abandonment of the nationality system, the continuation of which was considered
as a meraure of self-preservation." This desire to control the personal status of nationals
residing abroad even takes precedence over consistent adherence to political ideology.
For example, treaties between socialist states such as Hungary and Bulgaria retain na-
tionality as the basis of persona law. One writer, commenting on this treaty,87 says that
the reatfirmation of the nationality principle is "astounding" and inconsistent with social-
ist theory. He asks "is not the application of this or that form ar socialist Jaw to a comrade
of this or that socialist state rather irrelevant." While the result could be explained on
the basis of the "inviolable sovereignty of each socialist state," nonetheless, it seems that
the desire to control nationals residing abroad is great, even if they are residing in other
socialist states.

Finally, nations with a large number of nationals residing abroad may feaz that
the personal status of these persons will be governed by an alien legal system, with alien
ideas, particularly as to marriage and the family. One writer, in pointing out why Belgium,
The Netherlands and Luxembourg have followed the nationality system,t observes
that "many Eastern countries have quite different conceptions of marriage and parent-
child relationships." He says that western states should not accept bigmay or the like
as legal for its citizens domiciled in those nations; consequently, it mut hold that the
personal law should be that of nationality rather than domicile,

83, McCuskcr, wpra note 73. at P. 72.
84- See the discu in of Mancini's theory fn Stumberg, Caes on Confticts 5 (1956).
85- The only exoeption would be when the public policy (ordre public) of the state where a person resided

demanded that its law be applied. Thus, Article 3 of the Frecmh Civil Code provides that "the laws
of police and public security bind all th inhabitmnts or the teritory.f

S6. Nicoletopoulous, w4wra note 8, at p. 455,
87. Drobing, shpra note 80, at p. 496-
18, Meijers, The Beilux Convention on Private International Law, 2 American Joarnat of Comparative

Law 1-2 (1953).
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It is for reasons such as these that many nations have adopted nationality as the
basis of personal law.

The same type of considerations have led England and the United States to adopt
domicile as the basis of personal law.. Anglo-American conflicts law followed the
territoriality theory, first developed by Huber. but given its greatest impetus in later times
by the writings of Joseph Story, an American jurist."" The essence of the territoriality
theory was that the laws of each nation had force within the boundaries of that nation,
but not without. Persons did not carry their national law with them; rather they were
subject to the laws of the state where they lived. Consequently, the governing personal
law was that of a person's domicile - the place where he was with the intention to re-
main - rather than his nationality.

Moreover, there were comparadvely few Englishmen residing outside of England
except for the colonies. And England controlled the legal system in the coloies; thus,
she could insure the application of English law to British nationals where she deemed
this desirable. Likewise, by using domicile as the governing personal law, the American
rtates exercised control over the large number of foreign immigrants: few Americans are
domiciled abroad, even today.

A number of Latin-American states follow a mixed system, Local law is applied
to foreigners domiciled there - to this extent they follow the common law approach
However, national law is used to govern the personal relations of their rnationals domiciled
in other countries. With variations, this approach is taken in Chile, Colombia, Ecudor.
Costa Rica, El Salvador, Peru. Venezuela and Mexico.' This accomplishes the goal
0r civil law countries, namely, control of nationals domiciled abroad.

The proposed Frencb Draft on Private International Law, which has not yet been
adopted, would modify the traditional approach by providing that foreigiers domiciled
in France for more than five years would have their status and capacity governed by
French law. Frenchmen domiciled elsewhere would continue to be subject to French
personal law.91

Such an approach is suitable, perhaps, for a country having a large number of its
citizens domiciled abroad, and a large number of foreigners domiciled there, Still, it can-
not help but cause i[-will among nations; if a nation believes Lhat personal law should
be that of nationality for its nationality domiciled abroad, then it should not deny to other
nationality the same control over their citizens that it purports to exercise overits own.

The Governing Personal Law in Ethiopia

As stated previously, Lhere a-re no statutory provisions dealing with personal law
in Ethiopia. In the past, judicial decisions have gone both ways on the question, some
holding nationality and others holding domicile to be the basis of personal law. Of the
cases dealing with the question that are known to the author two High Court decisions
held that nationality was the governing personal law. In Vergiela v. Anfonani, 9Z the peti-
tioner, an Italian subject admittedly domiciled in Ethiopia, sought a decree of judicial
separation from his wife. The institution of judicial separation, according to the courl,
was not known in Ethiopian law. The court held that Italian law should apply and ordered
the judicial separation. Its reasons for applying Italian law were as follows:

89 Se the discu~son in Stainng szqi noie 84, at p 3.
90- Nadetman, The Quesion of Revision or the nustante Code, 57 Americw Journol fltntermniaal

Law 384 (1963)-
91- Artile 27.
92. Civil Case No. 905/50,
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(1) the petitioner was an Jtalian subject;
(2) the respondent was also an Italian subject;
(3) the marriage was celebrated in accordance with Italian law;
(4) there was no provision in Ethiopian law dealing with judicial separation; and
(5) it was the practice of the Ethiopian courts to apply principles of foreign law

in matters between foreigners where Ethiopian law makes no provision for the
matter.

This reasoning ignores the fact that the petitioner was domiciled in Ethiopia; more-
over, the result of this decision is that the petitioner receives a remedy in Ethiopia that
is not available to Ethiopian subjects.

Another case to the same effect is Kanouis v. Kasoufis,9 ' where the pirties were
Greek nationals domiciled in Ethiopia. The petitioner sought a divorce on grounds of
desertion. The court held that the case should be decided according to the national law
of the parties and ordered a divorce based on the Greek Civil Code. In the casci_
of Andriampanana v. Andr/ampinana'4 , and Zervos v. Zervos, I the court did not reach
the question, since there was no corflict between Ethiopian law (the parties were domiciled
here) and the law of their nationality; the petitioner was entitled to a divorce under the
law of either state. It should be noted that all these cases were decided prior to the elfective
date of the Civil Code; as we will see, under the Code the courts will not usually take juris-
diction to decree a divorce.

Two Supreme Imperial Court cases, on the other hand, -have held that domicile
should be the basis of personal law. In Yohannes Prata v. W/T Tsegainesk Makonnen,'6

the court was confronted with a situation of an Italian national who died domiciled in
Ethiopia. He was married to a woman in Italy and left children by her. He lived with
an Ethiopian woman and also left children by her, who would be considered illegitimate
under Italian law. Under Italian law illegitimate children cannot inherit from the rather.
Under Ethiopian law the concept of illegitimacy is unknown. All children inherit equally
from the father, as long as paternity is established, and here paternity was admitted,
If Italian law-the law of nationality-were applied, the Italian children alone would
inherit. If Ethiopian law - the law of domicile - were applied, all children, Italian
and Ethiopian, would share equally. The Supreme Imperial Court held that domicile
wa.s the basis of personal law and applied Ethiopian law. The English version of the judg-
ment states the following:

"Now the personal law may be either the law of nationality of the deceased or the
law of his domicile at the time of his death. There is no enacted law in Ethiopia to
lay down which of these two laws is to be followed and decided cases have not been
consistent in fo)lowing one law or the other. The recent trend of jurisprudece, how-
ever, has been in favour of the law of domicile. in our opinion the law of domicile
is more adequate to govern the juridical situations and relationships given rise to
by a person who has established his domicile in a particular country without giving
up his original nationality; we consider, therefore, that the law of domicile should
be the law governing all matters of personal status."

This case was followed and applied in Aifredo Paslori P. Mrs. Aslanidis and George
Asanidis,97 which held that the question of proprietary rights between husband and

93. Civil Case No. 250/51,
94. CW Case No. 441/52-
95. Civil Cas No 154/52.
96, Civil Appee No. 638/49.
97. Civil Appetl No. 139147.
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wife was governed by the law of the matrimonial domicile rther than the law of
nationality."1

The result in the Prea case, particularly, demonstrates the soundness of employing
domicile as the basis of personal law in Ethiopia. There is a large number of foreigners
domiciled in Ethiopia; Ethiopia is very hospitable to foreigners and many have chosen
to spend their lives here, where the opportunities open to them are often greater than
in the country of their nationality. As we saw earlier, the legal distinctions between Ethio-
pians and foreigners are few. There are far fewer Ethiopians domiciled in other
countries. The foreigners domiciled here live their lives here, engage in business here,
marry and produce children here. Ethiopia has a strong interest in regulating the status
of these persons and the succession to their movable property. A prime reason for con-
tinental nations employing nationality as the basis of personal law is that they have man)
more nationals residing abroad than they do foreigners domiciled there and want.to control
the status of their nationals. In other words, the rule as to governing law is in no small
part fashioned on the basis of the interest of the country applying the rule. Ethiopia should
protect its own interests and thus use domicile as the basis of personal law. As pointed
out earlier, domicile is easily determined under the provisions of the Civil Code; there-
fore, nationality should not be chosen on the ground that it is easier to determine than
domicile. In summary, it is submitted that the courts of Ethiopia should hold that the
personal law should be the law of the place where a person is domiciled rather than the
law of the state of which he is a national.

There is a collateral question, which relates to the circumstances under which the
courts of Ethiopia will take jurisdiction to determine matters of family status such as
divorce. The courts have held that they will not take jursidiction unless one of the parties
is domiciled here. In Hallock v, 1alleck, "9 the party seeking a divorce was an American
employed by Ethiopian Airlines. He was here on a term contract and was domiciled in
the State of Alabama in the United States. He contended that under the law of Alabama
residence in the state for at least one year was sufficient to confer jurisdiction on the courts
to issue dee s of divorce. The Supreme Imperial Court quite correctly held that what
the Alabama courts would do was irrelevant in Ethiopia. The court held that in the absence
of legislation by Parliament establishing residence as a basis of jurisdiction to divorce,
the court would require that at least one of the parties be domiciled in Ethiopia. Conseque-
ntly, the petition was dismissed. The same result was reached in Kokkinos V. Kokkinos,' 0

where the court found that the petitioner was not domiciled in Ethiopia. In a number
of other cases, the court, in taking jurisdiction, emphasized that at least one of the parties
was domiciled here. '0 It should be pointed out that now the husband must be domiciled
in Ethiopia, since under the Code the wife's domicile follows that of the husband as long
as the marriage subsists.10 2 Since the courts will take jurisdiction only on the basis of
domicile and since it appars that domicile will be the basis of personal law, it follows
that in divorce actions only Ethiopian law will apply.

There is also a procedural reason why this should be so. Under the provisions of
the Civil Code cases of divorce must be heard initially by the family arbitrators rather
than the courts. Difficulties arising out of marriage must first be submitted to the family

98. Note that in that cam the court found that the parties wer not domii in Ethiopia- &e fte dis-
cusiou. xqra naot 61 and acoompanying text. Under the provisions of the Civil Code they would
now be fouud domicilcd hcre.

99. Civil Ape' No. 249/50.
0, Civil Case No. 47752.

10!. Verginella v. Antoniani, supra note 92; Katsculis v. Katsoulis, ,upra note 93; Andriampanana v
AMddlampansa, nra note 94, Zervos v. Zcns, supra note 95.

102. CMi Code of Ethiopia, Articl 189.
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arbitrators,103 and the role of the court is to decide whether or not a divorce has been
pronounced.1 04 As the Supreme Imperial Court pointed out in the case of W/O Jamanesh
Amare v. Ato Teferra Wolde Amanume!:' 5

"As regards the question of divorce, the Civil Code has established certain
rules which must be complied with. In the first place, the Civil Code has established
a body of persons called the family arbitrators to whom all difficulties arising between
the spouses during marital life must be submitted.... Petitions for divorce must be
submitted to the faily arbitrators; and until such time when the petition for divorce
has been submitted to the family arbitrators and when the latter have pronounced
their decision, the Court has no jurisdiction to deal with divorce; ate Court can,
however, decide whether or not a divorce has been pronounced by the arbitrators."
The Code makes no provision for special treatment for persons not domreiled here,

and the court should not read an exception for them into it. It would be unsound for
the court to appoint family arbitrators or to proceed to hear the case in the absence of
family arbitrators;10 ' as the court pointed out in the case of Kokkinos v- Kokkhos,1U0
it is more reasonable for such persons to petition the courts of their domicile for
the divorce.

In summary, the courts will not hear a petition for divorce unless the husband is
domiciled in Ethiopia; note that if the husband is domiciled here, the wife is also. Divorce
in Ethiopia must be handled by the family arbitrators rather than the court. Of course,
Ethiopian substantive law must be applied by the family arbitrators. If the courts used
nationality as the basis of personal law in divorce actions between foreigners domiciled
here, it would have to by-pass the family arbitrators. It is difficult to see why the courts
should do so; for the reasons indicated previously, foreigners domiciled here should be
subject to Ethiopian law rather than to the law of their nationality. If this approach is
followed, there will be no question of applying foreign law in a divorce action. Jurisdiction
to divorce then exists only on the basis of domicile, and under the Code divorce must
be pronounced by the family arbitrators rather than the courts.

CONCLUSION

In this paper an attempt has been made to discuss the EthiopiAn law relating to
nationality, domicile and the governing personal law. The Nationality Law of 1930 sets
forth the conditions for the acquisition and loss of Ethiopian nationality. The Civil Code
clearly defines domicile and demonstrates legislative intention that foreigners residing
here and having their business or employment here shall be deemed Ethiopian domicil-
iaries absent a clear intention to leave Ethiopia at a definite time in the future. The recent
trend of decisions would indicate that domicile is to be the basis of personal law, which
is very sound in view of the large number of foreigners domiciled here. At such time as
private irternational law is codified, a provision to the effect that domicile is the basis
of personal law should be included in the codification.

103. Cvil Code of Ethiopia, Artics 725-72&
104. Civil Code of Ethiopia, Astile* 729.
105. Civil Appml No. 101/56.
106. However, in some circwnstaces, whea the appointment of family arbitrators is impractical, the

court may dece the divorce. Fortl v. Foni, Civil Ca No. 174/55. I n that case the wheebouts
of one or tht panies was iknown.
Se als ZeW - . Zev Civil Appeal No. 1109/56, where the Supreme Imperial Court held that the
majority of the arbitrators had erred in denying the divorce. Therfoe, it cox-r-md instead the
report of the mimoity of the arbitrators granting the divorce,

107. SOpra note 100.
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CURRENT ISSUES

CIVIL CODE ARTICLES 758-761: SIDE ISSUES

(Paternity claims barred by Article 761 of the Civil Code: The problem of substIftue

remedies.)

INTRODUCTION

Some members of the Ethiopian legal profession are conerned about the severity
of our codified law of filiation which has been compreliensively restated in Workinesh
Bezabih v. Yidenekou, recently decided by the Supreme Imperial Court and reported
in Volume I of the Journal of Ethiopian Law (1964) at page 17. Rather than adding to
that luminous opinti, tids note is concerned predominantly with certain side issues
raised by the situation of a deserving mother-claimant who does not satisfy the strict
conditioas required by Article 758 of the Civil Code for a judicial declaration of the
paternity of her child. The text below constitutes a succinct analytical exploration of the
following question:

What remedies, if any, my still be available in such a situation with respeci Lh (1)
paternity, (2) damages, and (3) aliments?

PATERNITY

There are no remedies with respect to a declaration of paternity under Article 758
of the Civil Code in circumstances other than those of rape or abduction. Article 761
expressly prohibits the consideration of other circumstanes, e.g., seduction or admission
(see also the prohibitions under Article 721 ofthe Civil Code). Remedies, if any, available
to a claimant denied recovery under Articles 758-761 of the Civil Code may lie not with
respect to a declaration of paternity, but with respect to offences, faults, or acts which
are not grounds for a declaration of paternity.

Consequently, we have to explore, otide the domain of declaration of paternty,
the possibilities of giving redress to a claimant failing or likely to fail in her suit for a
declaration of paternity of her child. There is ample scope for such redress and precedents
in its favour exist abroad. Some ramedies may lie clearly in Tort (see the discussion below
under Damages), while others are argued for, with scant clarity, by the protagonists
of "alimentary" or "quasi-alimentary" redress (see the discussion below under Aliments).

DAMAGES

If the defendant's conduct, not amounting to abduction or rape (Articles 558 and
589 of the Penal Code), constitutes a seduction in terms of Article 596 of the Penal Code
or constitutes any other penal offence, a claim for damages can be based on Article 2035
of the Civil Code.
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If, without amounting to an offea, the defendant's fotw merely consists of conduct
contrary to good morals, a claim for damages can be based on Article 2030 of the Civil
Code in its Amharic and French versions. The English version of this Article is wrong
in that "offence" should read "fault' and "public morality" should read "good morals."
Article 2030 will allow damage-redress whenever the case of a mother-claimant denied
recovery under Articles 75W761 shows a minimum of merit. But fornication alone,
without other blamable condu, is insufficient to ground any claim (Artick 721 of the
Civil Code).

In appropriate casee, moral damages may be awarded over and above the material
ones on the basis of either Article 2107 or 2114 of the Civil Code in the AmhariFrench
versions. The English version of both seems wrong:

(a) Article 2107 (compare 2038) deals with a "repulsive" variation of what should
perhaps be temed battery rather than a ault.

(b) Article 2114, in the Frech version, speaks not of assault but of "atteinte A
la pudmr" and (apart from rape) of "acte contmraire A la pudeur." It also quitL
clearly contemplaw moral rparttipn, which the English version does not.
Article 2114 requires a penal conviction prior to damage-awards. So the French
ma.ster-versions of the Civil and Penal Codes might have to be collated to find
the penal counterparts for this provision, without which its object, moral
damages, cannot be attained. Such counterparts should presumably be sought
in Articles 590-595 of the Penal Code dealing with "sexual outrage."

Where the defendants illegal or immoral conduct (e.g. an unfair seduction)
was due to his intent to injure, Article 2106 (compare 2032) of the Civil Code
may alone sufe to ground a claim for moral damage.

AUMENTS

Can redress be given in the form of aliments or (maintenance,) under Article 808
of the Civil Code? The answer clearly is in the negative, unless the required relationship
(in our case paternity) is specifically established in the ways prescribed. These ways are
more limited in Ethiopian law than in the French law, which recognizes, for
example, seduction or admission as sufficient grounds for a declaration of paternity (see
French Civil Code, Article 340, as of July 15, 1955). Two points remain for discussion:

(a) Even without the establishment of paternity, French courts sometimes impose
an alimentary obligation by cireitous methods (see Enyclopedie Dalloz,
Droit Civil, Tome 1, Aliments, No. 63-77), which we shall now illustrate in
terms of Ethiopian law. A defendant's conduct not amounting to the formal
acknowledgment required by Article 748 of the Civil Code, but otherwise clear-
ly recognizing his probable paternity (statements, acts of supporting the child,
etc.) may be alleged to constitute an actionable novation of a non-actionable
moral obligation to maintain the child. Moral obligations are rwognized as
to their defensive effect by Article 2166 (I) of the Civil Code. But we could
hardly imply an acceptance and conclusion of their novation in view of the
strict requirements of Articles 1682, 1826, and 1828 of the Civil Code. Still
more questionable are some French decisions which, even in the absence of
such "novations," award compensation in the nature of quasi-alimentary
(revisable) obligations in cases of non.established paternity (Encyclopedie

-186-



Dalaz, ibid., No. 13, including further reference). The aforementioned cir-
cuitous methods of alimentary relief are widely criticized as illogical (e.g.,
Mazeaud, Lscw de droit chit, Tome I, No. 963. See also No. 982). They
would be exceptionally disruptive in Ethiopia in view of the recent restrictive
purposes clearly and mandatorily expressed in Articles 761 and 721 of the
Civil Code, and whose change, therefore, lies in the power of the legislator
alone by the interpretative canons of the Common Law, the Continental Law
and te Ethiopian Law alike (Article 1733 of the Civil Code a forxiofl: see G-
Krzeczunowicz, "Statutory Interpretation in Ethiopia), I Journal of Ethio-
pian Law (1964) at page 318).

(b) In Ethiopian law the only effect givenx to non-legal (notorious) fiiatipn is that
of Article 584 of the Civil Code, which does not concern aliments- But Articles
745 and 708 of the Civil Code (concerning irregular unions) greatly facilitate
the establishment of presumptive legal filiations which do carry alimentary
duties in terms of Article 808 of the Civil Code.

CONCLUSION

A mother-claimant who does not satisfy the requirements of Article 758 of the Civil
Code has no other posibility to obtain a judicial declartion of paternity of her child.
Her subftitute remedies are:

(a) in fit cases, to claim damages for material and/or moral harm to herself;

(b) where the intercourse has initiated an "irregular union," to claim aliments
for the child (not for herself: see Article 711 of the Civil Code). (since in
such case the child "has a father" Article 758 becomes inapplieable even if
there was rape). She has no other possibility to recover aliments.

By: George Krzeczunowicz
Professor of Law,

Haile Sellassie I University

- 187 -




	2JEthiopianLi.pdf
	2JEthiopianL185.pdf
	2JEthiopianLi (1).pdf
	2JEthiopianL341.pdf
	2JEthiopianL515.pdf



