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From The Editors

The Journal of Ethiopian Law is a scholarly publication addressing itself to all -
members of the legal profession. In publishing a particular article, the Board and, the
Editors do mot wish to convey the impression that it is definitive on any proposition for
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Board or the Editors, a judgment is of interest and raises an important issue of law, or
there is reason to believe that aspects of the decision are contestable, or the result by the
court is not clearly the only supportable conclusion, it may be published in the Journal.
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SUPREME COURT
CASSATION BENCH

Petitioner:-  Ethiopian Road Transport Authority
Respondent:- Yosef Amdemariam

Cassation Bench File No.........

Validity of an order requiring the issuance of a title deed on a property which has ceased to exist:-
Decrees impossible of enforcement:- The authority to vary a non-enforceable decree on whom conferred:-
Exceptions to the general rule that a decree stands unless varied on appeal upon the request of*the party
affected by the decree:- Proc. No. 51/68:- C.C. Art. 1715 and 1716. Judicial Review of Administrative

Actions:- The need to exhaust available local remedies:- Joinder of defendants:- Joinder of two separate
causes of action.

Plaintiff claimed in the court below that a sales contact has been emtered into between him and
defendant for the purchase of a vehicle, that this vechile was in his possessions when it was destroyed by
bandits while in operation, and that the government has granted tax-free privileges for the purchase of new
vehicles to owners whose vehicles has been destroyed under similar circumstances. He therefore requested
the court to order the defendant to perform his obligations under the contract so that plaintiff would be able
to obtain a title-deed for the vehicle and benefit from the tax-free privileges. Defendant appeared in
answer, admitted the purchase and asserted that he has no objection to the transfer of title in plaintiff’s
name. Accordingly, the court affirmed the validity of the contract and ordered that the title-deed to the
vehicle be issued in the name of the plaintiff.

The Road Transport Authority appeared in opposition to the order claiming that the order is
impossible of execution as a title-deed cannot be issued for a vehicle which has been destroyed. The court
affirmed its previous order on the ground that the Authority did not have the order of the court reversed on
appeal. Again the Authority declined to execute the order and lodged a similar objection. This time
another judge of the same court presiding reversed the previous order ruling that it is impossible of
execution. Plaintiff appealed against this ruling and the appellate court reversed the latter order of the
court below and allowed the earlier one to stand. A further appeal was lodged before the Supreme Court
which affirmed the judgment of the court below. The Road Transport Authority then filed a protest to the
Cassation Bench claiming that the Supreme Court has committed a fundamental legal error in its judgment.

Held: The decision of the Supreme Court has been reversed.

1. It is undeniable that a title-deed is a written instrument denoting ownership toa
certain property which exists. In orderto request a title-deed for a certain
vehicle, it is necessary that the vehicle exists. It is impossible to issue a title-
deed for a property which does not exist or has ceased to exist.

2. In principle, a party who is affected by the decision of a court must, if he does
not wish to abide by it, have it reversed by lodging an appeal or appearing in
opposition. Failing this, a judge cannot overrule the decision given by another
judge of the same court, and in such an eventuality the earlier decision of the
court stands. But this principle too has its own exceptions.



3. A contract whose obligations are illega), or contrary to morals, or impossible
of performance, is of no effect and if a court of law, in error, decrees its ex-
ecution and the party affected thereby did not have it reversed on appeal when
he could have done so, it would not be proper to enforce it by invoking the
principle that a decree stands unless corrected on appeat. It must be the same
as regards judgments whose performance is impossible.

JUDGMENT

Justices:- Assefa Liben, Tamiru Wondimagagenehu, Alemayehu Haile, Daniel
Zewde, Getachew Afrassa. s '

The subject matter for this present dispute for the execution of a judgment
originated in the Addis Abaha Awraja Court and the parties then were the present
respondent as plaintiff and a certain Solomon Hamza as defendant. The then plaintiff, in
a statement of claim filed on 27/6/26 E.C., submitted as follows: A contract for the sale
and purchase of a heavy-duty truck was entered between us on February 15, 1967 E.C.
and accordingly the defendant handed to me the instrument of title evidencing his
ownership of the vehicle. The vehicle was in my possession and was on a business trip
when it was destroyed by bandits on June 5/1977. The government has granted taxfﬁ'ee
privileges for the purchase of new vehicles to owners who have suffered the same fate. I,
therefore, request that the defendant be ordered to perform his obligations under the

contract so that I can obtain a title-deed and benefit from the privileges granted by the
government,

The defendant entered an appearance, admitted the existence of the contract
between the two parties and submitted that he has no objections to the transfer of title of
the vehicle in the plaintiff’s name. The Awraja Court, after hearing the despute,
confirmed the contract entered between the two parties as valid and accordingly ruled that
the vehicle be registered in the plaintiff’s name and title issued to him.

Plaintiff duly petitioned the Road Transport Authority to issue him title but the

Authority declined to do so whereupon plaintiff petitioned the Awraja court for the
forceable execution of its order.

The Authority was summoned to appear and in its reply dated 1/11/78 E.C,, it
submitted: that, in the case at hand, it has not been sued nor a decree entered against it;
that the vehicle in question is registered in the name of one Ato Solomon Hamza; that the
tax-free privilege only enures to the benefit of the person whose name appears in the title-
deed; that it is not possible to issue a title-deed for a property which has been destroyed;
and that as a result, the Authority finds it difficult to issue title in accordance with the
order of the court. Having considered the reply, the court then ruled that a decree
ordering transfer of title to the plaintiff was entered prior to his present application for
execution; that no party has appeared in opposition to this decree; and that, as a result,
there is no reason why the plaintiff should not enjoy the same privileges enjoyed by other



individuals who have suffered the same fate. Upon receiving this latter order, the
Authority again submitted to the court that it finds it difficult to comply with its order for
the same reasons stated in its eatlier response. Thereupon, the court, at its hearing of
November 1/1970 EC, accepted the Authority’s submission and held that: Since the
Road Transport Authority has explained to the court that it is not possible to issue title of
ownership for a vehicle which has already been destroyed; and, furthermore, since it is
not also within the power of a court of law to order that the plaintiff be authorized io
import a new vehicle in lieu of the one destroyed, the appropriate remedy open tdéthe
plaintiff is to have recourse to the government organ concerned and seek relief. It
accordingly declined to enforce its earlier order pursuant to plaintiff’s request.

Plaintiff thereafter lodged an appeal to the High Court invoking the following
grounds: In the dispute at hand, the Road Transport Authority initially srefused to
comply with the court order requiring it to transfer title to the plaintiff. As a result, it was
summoned to appear and after it duly filed its response it was again ordered by the court,
at its hearing of 22/11/78, to comply with the original order. The Authority again
declined to comply and was once more summoned to appear in answer. At this hearing,
another judge of the same court who was presiding reversed the earlier order and held that
it is impossible of execution. Since a judge of the same court has no such power, plaintiff
prays that the original order of the lower court be upheld. '

;

In reply, the Road Transport Authority opposed the intervention of the court
claiming that: (1) the court lacks jurisdiction over the case; (2) since a judgment has not
been entered against the Authority, it cannot be summoned in execution thereof; and (3)
pursuant to the Directive of the Council of Ministers of 21/1/79 and its own Directives, it
can only authorize purchase of new vehicles to individuals whose name appears in the

register as the owner of the vehicle; and that as a result the judgment of the Awraja court
cannot stand.

The High Court held that: (1) The earlier order of the Awraja court decreeing that
title be transferred cannot be overturned by another Awraja court exercising the same
jurisdiction; and (2), as regards the question of ownership of the vehicle, the Awraja
court’s judgment is in itself sufficient evidence of such ownership, and that furthermore,
the fact that the Road Transport authority itself has written to the plaintiff a letter of
support to the Customs Authority constitutes an admission of plaintiff’s of the vehicle.

The Road Transport Authority thereafter appeled to the Supreme Court objecting
to the ruling of the High Court on the following grounds and prayed that its decision be
reversed: (1) pursuant to Proclamation no. 51/68, the High Court had no jurisdiction to
entertain the appeal; (2) since the vehicle was registered in the name of Solomon Hamza,
our directives restrain us from issuing title in the name of another person; and (3) the fact
that we did not lodge an appeal against the decision of the Awraja Court does not bar us
from lodging an opposition under Article 208 of the Civil Procedure Code. Plaintiff
requested in reply that the judgment of the High Court be affirmed.



Upon examining the appeal, the Supreme Court pointed out that the issue
involved is whether a judgment rendered by a court can be reversed by another court at
the same level of hierarchy and exercising the same jurisdiction. It then held that:

1)

2)

3)

Article 208 of the Civil Procedure Code applies to situations where the
court is empowered to correct irregularities. Reliance on it in the case at

hand is therefore inappropriate.

By

In the present case, the Awraja Court has earlier rejected the Road
Transport Authority’s claim that it finds it impossible to comply with the
court’s order and no appeal has been lodged against this ru]mg This
ruling cannot be overturned by a judge of the same court who
subsequently handled the case. The judge should have instedd ordered
its execution.

Accordingly, the judgment of the High Court is reversed and that of the
lower court allowed to stand.

It is this ruling which has now become the subject of protest before this Cassation .
Bench. In its petition submitted to the President of the Supreme Court, the Road
Transport Authority protested as follows:

1.

The Government Directive in question states in specific terms that the
name of the owner of the vehicle has to appear in the title deed.

The Directive is intended for the benefit of owners who hold valid title
deeds and not other third parties.

It is not possible to transfer title on a property which does not exist or has
ceased to exist.

Petitioner therefore contends that, in its ruling the Supreme Court has
committed a fundamental legal error and prays that it be reversed.

The above are, in short, the legal and factual points raised in this case. It has to be
pointed out at the outset that although plaintiff in this case originally instituted a suit
against the person who sold him the vehicle in question, this point was soon lost sight of
and the case went off track. Be that as it may, when we examine the questions raised, in
the opinion of this court, it is clear that plaintiff is claiming that he is entitled to the same
privileges as those enjoyed by other vehicle owners who have lost their vehicles under
similar circumstances. In opposition to this claim, the Road Transport Authority asserts
that since the title-deed presented does not bear plaintiff’s name, he is not entitled to any

benefits.
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We have subpoenaed the Directive in question and examined it. Since the
Authority has strongly asserted that issuance of title-deed in one’s name is the sole
criterion entitling one to tax privileges, we have also subpoenaed certain official
documents of the Authority and upon examining them found out that the committee
formed by the Authority for this purpose has granted privileges to some individuals
whose ownership it has found persuasive eventhough they did not possess a title-deed
issued in their name. Since the aim of the government in issuing the Directive isgeg
provide restitution to owners who have truly suffered losses, this court has also attempt
to examine the question of ownership of the vehicle from the evidence submitted during
the proceedings in this court as well as in the lower courts. Upon examination of these, it
has came to light that the plaintiff has insured the said vehicle in an enterpris€ which
itself is governmental and has accordingly received in his own name the sum stipulated in
the insurance policy. This fact has not been disputed by any of the parties. Furthermore,
the seller of the vehicle has attested to the same effect at the hearing before the Awraja
Court during the trial. For these reasons, this court entertains no doubt that plaintiff is the
true owner of the vehicle.

During the proceedings in this court, an attempt was made to settle the matter out
of court and to this effect certain administrative measures were taken by the President of
the Court who tried to make the parties amicably settle the dispute upon consideration gf
the Directive of the Council of Ministers as well as the mechanisms and procedures laid
down. by the Authority to translate the Directive into deeds. However, plaintiff did not

show enthusiasm to proceed and hence the mafter is now before this tribunal for its
decision.

As stated earlier, this case was originally instituted by plaintiff seeking the
issuance of a title-deed in performance of a sale’s contract. And the person who was
named as defendant was the person who was alleged to have sold the car. It is evident
that it is these two parties whose appearance is necessary to help resolve the issues as to
whether a sales transaction has been entered between them and whether the right of
ownership has truly been transferred from seller to buyer. And since on these issues, the

two are in agreement, the Awraja Court was right to uphold the validity of the sales
contract.

The second plea of the plaintiff was to have the title-deed of the vehicle sold
issued in his name. The right to have title issued in one’s name is not a right that can
unilaterally be exercised by plaintiff. It also involves the government organ empowered
to issue such title. In-principle, that a title-deed is an instrument denoting ownership of a
certain property which has physical existence is beyond doubt. To request and obtain
title to a certain vehicle, it is necessary that such vehicle have a corporeal character or
physical existence. It cannot be issued for a thing which is non-existent.

When we come back to the case at hand, the person who had title-deed issued in

his name before the vehicle ceased to exist was the defendant. Plaintiff is seeking a new
title-deed in his name after the object thereof has already perished. And his reason for so

11



doing is because his application for a tax-free purchase of a new vehicle was denied on
the grounds that the title-deed of the destroyed vehicle does not bear his name. If the
Directive states as the Road Transport Authority says it does, since it is not possible to
issue title on a property which does not exist, plaintiff’s plea thus becomes one which is
not capable of legal enforcement. If, However, it is so construed that the Directive simply
regards a title-deed as evidence of ownership and that the intended purpose of %e
Directive is to recompense true owners of vehicles who have suffered losses, it would
suffice to prove that ownership has been transferred by virtue of a sale’s contract, and no
more. This the plaintiff in part did by bringing an action against the defendant to honour
his obligations under the contract. The Awraja Court, however, went further and ordered
the issuance of a new title without even inquiring whether it is possible or not to issue a
title-deed for a property which no longer exists. It also persisted in its order €ven after
being informed of the impossibility of executing such order.

The Awraja Court vacated its order for the issuance of a new title after the Road
Transport Authority lodged opposition to it for the second time. Both the High and
Supreme Courts reached a decision that the first order of the Awraja Court should stand
not upon analysis of the laws relating to title-deeds but upon the procedural grounds that
a decree one rendered cannot be changed unless reversed on appeal by a superior court;,
and that a court cannot overrule a decision rendered by another court exercising similar
jurisdiction. ;

In principle, this court fully agrees with the Supreme and High Courts’ opinion
that a party who has been affected by the decision of a court must abide by it and that the
only course open to him is to appeal and have it reversed. It also agrees that, unless such
meastre is taken, it cannot be reversed by another judge of the court exercising similar
jurisdiction, and that the earlier decision stands in such an eventuality. This court
however also believes that this above principle must needs have its own exceptions.

If a court errs and orders that an illegal contract (C.C.Art. 1715) or a contract
contrary to morals (C.C. Art. 1716) be enforced and the aggrieved party did not have such
an order reversed on appeal when he could have done so, despite such failure, it is
nonetheless not allowed to enforce it against the aggrieved party. We believe that any
party against whom it is sought to enforce such an order should at any time have the right
to lodge an opposition to its enforcement.

When we examine the decision sought to be executed in the case at hand, we find
that it falls within the group of those decisions which are impossible of enforcement. As
we pointed out earlier, a title-deed can only be issued in the name of a person when it is
first established that the property exists. It would be a contradiction to give one title to a
thing when it is known that the thing does not exist. For this reason, petitioner in
cassation should not have been forced to execute an order which is impossible of
execution simply because he has failed to have the earlier order reversed on appeal.
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As we have seen earlier, eventhough plaintiff’s action relating to the issue of a
title-deed lacks legal ground, both him and petitioner have fully presented their
arguments on the question of the right which transfer of title entails in the present case.
This court, in the hope that the case will be settled amicably, has also gathered a lot of
evidence on the issue. Again, as stated earlier, the main point which should have been
raised and decided was whether a contract for the sale of a vehicle has been entered into
between the parties and whether ownership has been transferred as a result thereof. Ifthe
question is decided in favour of the plaintiff, he could then demand tax-free privileges |
from the next higher organ concerned by relying upon the judgment as evidence of
ownership. If this organ fails to act upon his application, he can then further petition the
government organ and, if this again fails to act, institute an action before a court of law if
he considers the matter justiceable This would have been the only appropriate course
open to plaintiff. He could not, as he did, without naming petitioner as defendant, join
two causes of action which can become the subject of two separate suits and benefit from
a decision rendered againsta person who was not a party to the original action.

In general; convinced that the suit brought by plaintiff against the defendant to
perform his obligations under the contract is in effect a plea to have his right of
ownership over the vehicle (plate No. 24977) recognized and that the evidence adduced
sufficiently proves the fact of purchase; and further cognizant of the fact that hé has
insured the vehicle in his name and has received as owner the sum due under the
insurance policy when it was destroyed; we have decided that he is the owner of the said
vehicle. Plaintiff can, by relying on this decision submit his request to the government
organ concerned pursuant to the Directive granting tax-free privileges. In so holding, we

have rejected the decision ordering the issuance of a new title-deed upon a vehicle which
has been destroyed.

For reasons given above, the decision rendered by the Supreme Court has been
reversed. A copy of this judgment shall be sent to the Supreme Court. The parties shail
bear their own costs, both for the proceedings in this court as well as the lower courts. It
is so ordered. Given on this date, Tahsas (December) 5/1982 by the full bench.
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Appellant: Lieutenant Colonel Taye Mulat
Respondent: None

Civ. App F. No. 562/68

Petition against detention (habeas cospus)- Civil Procedure Code Ast. 177- effect of failure to
comply with orders in connection with the petition - Civil Procedure Code Art. 481 - consideration of
objection whose period of limitation has lapsed - Civil Procedure Code Art. 78. ,

The appellant who is commander of the police force of Gemu Gofa Province brought this appeal
against the decision of the High Court for summarily imposing on him a fine of Birr 500 on the grounds
that he failed to comply with the summons of the Court to produce before it 5 individuals who were
detained by him.

Held - The finding of the High Court is affirmed, but the punishment is varied.

As the main purpose of a petition of habeas corpus brought in accordance with Art. 177 of the
Civil Procedure Cede is, in case of unlawful detention of persons, to make a decision forth with upon
summoning and hearing the detaining person, the respondent has a duty to produce the detainees before the
Court when he is 0 ordered; where he fails to appear, he becomes guilty. As his failure to appear on the
appointed date shows his refusal to appear, the Court does not have the duty to issae further summons.

Judges:- 1. Teshome Hailemariam President of the Supreme Court
2 Kegn Endalew Mengesha Presiding Justice of the Supreme Court
3. Kegn. Goitom Beyene Presiding Justice of the Supreme Court
4, Ato Abebe Worke Presiding Justice of the Supreme Court
5. Ato Markos W/Seocbet Presiding Justice of the Supreme Court
6. Ato Zemehret Bereketeab Justice of the Supreme Court
7. Ato Eshete Demissie Justice of the Supreme Court
8. Dr. Habtemariam Assefa Justice of the Supreme Court
Judgment

The appellant is the deputy commander of the police force of Gemu Gofa
Province. He has, under his authority, detained: 1. Gebreamlak Yohannes, 2. Michael
Tekle, 3. Edna Tesfa Yohannes, 4. Adem Yusuf, 5. Hassen Sheriff. The detainees had
through their attorney, petitioned the High Court in accordance with Art. 177 of the Civil
Procedure Code, that they have been unlawfully detained. The High Court had ordered
appellant in accordance with Art. 178 to produce the detainees before the Court and to
show cause why they should not be reieased from detention. However, the appellant,
although he had received the summons, has not only failed to produce the detainees
before the Court, he has also failed to himseif appear before Court and show cause why
he could not produce the detainees.
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The High Court found the appeliant guilty of failing to comply with its order
pursuant to Art 481 of the Civil Procedure Code on the record No. 6/68 of the case it was
hearing and fined him Birr 500 (Birr five hundred). Appellant appealed against this
decisions. We have reviewed in detail the complaints of the appellant which he
submitted in his memorandum of appeal; we have also gone through the record of the
case kept by the High Court. The issue arising from this case is whether the penalfy,
imposed by the High Court is proper.

As indicated above, appellant does not deny receiving the summons; he only
argues that he is not guilty and, therefore, should not be punished. He advances two
reasons in support of his argument, namely, firstly, that he could not produce the
detainees before the Court on the appointed date because they were dispatched to Addis

Ababa and that, consequently, his appearance before the Court was not only unnecessary
but also because on the same day he had to attend 2 meeting.

The second reason he advances is that the Court cannot properiy impose
punishment on him without questioning him as to the reasons why -he failed to appear on
the appointed day. In the view of this Appellate Court, these reasons are inadmissible;
because: firstly, as regards the argument of the appellant that, since the detainees were,
dispatched to Addis Ababa, his appearance before the Court was unnecessary, no
evidence whatsoever has been introduced fo support the allegation that the men were
dispatched to Addis Ababa on the day summons was served on him. When repeatedly
asked by the Court regarding this point, he did not affirm that the detainees had left their
place of detention for Addis Ababa by around 10:00 am. on the day he received the
summans other than responding that he had given orders by 8:00 a.m. for the detainees to
be dispatched to Addis Ababa. Indeed, the statement he wrote in his memorandum of
appeal, that “....I failed to do this because the men were to be dispatched to Addis Ababa
and I assumed that my appearance before the Court would serve no purpose” proves
against the appellant the fact that on that day, the men were in Arba Minch, Gemu Gofa.
Even if, as he alleges, he had given orders for the men to be dispatched to Addis Ababa, it
was his duty to reverse his orders and produce the men before the Court since

immediately, within two hours of his orders, he had received the orders of the High
Court. He failed to do this.

A witness has testified that when he received the Court order, he said, “I will not
take the men to the Court; instead, 1 will send them to Addis Ababa and I will not appear
before the Court...” When this witness testimony is considered together with the other
circumstantial evidences, it proves not only that the appellant was not willing to comply
with the orders of the Court but also proves to us that his reasons that it was because he

had sent the men to Addis Ababa that he could not produce them before the Court is
advanced merely to evade punishment.
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As the appellant is commander of the police force of the province, he should have
known what an order is, that a court order should be complied with; and that it is the duty
of the police to execute court orders. Assuming without granting that the men were sent
to Addis Ababa on the day he received the court orders, he should have appeared and
explained this to the Court. Asked why he did not appear and explain the situation to the
Court, he responded that he had vrgent security matters to attend to; however, he not only
did not prove to the satisfaction of the Court the seriousness of the security magters he
raised but also, even if he had to attend a meeting on security matters, he could*have
dropped by the Court since the Court was close by his place of work. Even if he could
not have appeared and asked for the leave of the Court personally, he could have sent his
subordinates. As to his response that he had explained this by a letter, this, was done on
the third day. .

The appellant argues that, on the one hand, his appearance was not necessary
since the men were sent to Addis Ababa; and, on the other hand, he somewhat modifies
his statement and argues that he failed to appear because he had serious security matters
to attend to. When one considers these statements of his, they are not convincing and
acceptable as one statement contradicts the other. In general, this Appellate Court,
having considered the oral and written arguments of the appellant, finds all/the reasons
urged by the appellant not convincing and supportive.

Secondly, as regards the contention of the appellant that it was not proper for the
Court to impose punishment on him without summoning him to appear before it and to
show cause why he failed to produce the men and himself to appear before the Court; as
the main purpose of a petition under Art. 177 of the Civil Procedure Code is to summon a
‘detaining person to appear before the Court and, upon hearing such person, to decide
forthwith in case the men detained are detained unlawfully, the detaining person should
produce before the Court the men detained when he is ordered by the Court to produce
them before it. If he fails to appear, he is guilty. The court does not have the duty to issue
further summons since his failure to appear before the Court on the appointed day shows
in principle his refusal to appear. The appellant has failed to appear after receipt of
summons as prescribed by law; and he is punished for his failure to appear. Hence, it is
not open for him to argue that the punishment imposed on him is not proper on the
ground that he was not summoned except that he may pray for the withdrawal of the
punishment imposed on him by proving that he failed to appear for good cause.

Although the High Court rejected the objection of the appellant made in
accordance with Art. 78 of the Civil Procedure Code on the ground that it was made out
of time, this Appellate Court has considered the objection raised by the appeliant when it
examined the merits of the case. However, as indicated above in detail, we have not only
not found any causes whatsoever which support him but also that the fact that he failed to
appear in willful contempt of the Court, has been proved by the testimony of witnesses.
When asked if he wanted the Court to summon the witnesses who testified at the High
Court so that he can cross -~ examine them or if he wanted to introduce any other witness,
he only responded that he does not want the witnesses who he said wanted to destroy him
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and that he does not have any other witness to introduce and asked the Court to decide the
case on the basis of the evidence heard. Generally, considering the circumstances of the
case, as appellant is a police officer, he should have respected the orders of the Court
instead of failing to bring the men to the Court pretending that they were sent to Addis
Ababa when, in fact, they were not; and it has been proved that when he receivedthe
summons of the Court, he impudently stated that he would not take the men to the Court;
and hence, we find that the High Court rightly found the appellant guilty.

Although the offence committed by the appellant is not a light one, we have taken
into account the fact that the purpose of criminal punishment is not only punitive but also
educational and that the big amount of fine imposed by the High Court can cause
hardship to the family of the appellant and we have thus varied the fine imposed and we

have reduced it to only Birr 200 (Two-Hundred). This judgment is given at Addis Ababa
on this 6™ Day of Ginbot 1969.
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THE SCOPE AND UTILITY OF CLASS ACTIONS
UNDER ETHIOPIAN LAW: A COMPARATIVE STUDY
By Getachew Aberra*

Class actions' are a common feature of what is known as the common law system.
Though they owe their origin to equity jurisdictions, their application now has
been extended to lawsuits as well.

Class actions have been recognized under Ethiopian law since the adoption in
1965, of the Civil Procedure Code of Ethiopia. They seem to have acquued added
significance and status since the adoption of the new Ethiopian Constl‘mtlon which,
under Article 37 (2) (b) mentions them as a means to get access to justlce

Given this added significance and status of the class action, discussions about its
nature, scope and purpose is both topical and worthwhile. This paper is a modest
attempt to show the evolution and the present scope of the class action and to
evaluate the existing provisions of the Civil Procedure Code with a view to
identify its possible shortcomings. For the purpose of analysis, the rulés and
practices followed mainly by and in United States courts are used as references

since 12t is there where one finds the most highly developed application of the class
action”.

ent tions

The class action is a procedural device whereby one or more members of a
class are allowed to sue or be sued on their own behalf and on behalf of all
other members of the class. Those who sue or defend have an interest in the
subject. In pursuing the suit, they protect their own interest; but they also

‘Assmtant Professor, Faculty of Law, Addis Ababa University.

! Class actions are also referred to as “representative suits” — see, for example, Art. 38 of the Civil
Procedure Code of Ethiopia; in this paper, the term, class action, is used throughout; “class” in relation to
class actions means not a formal, social class but a group of persons who are similarly situated in respect of
a suit whose outcome affects them either as plaintiffs or defendants. Class actions are basically joinder
devises; however, while the latter proceed with those in interest as named parties, the former proceed with
only the representative as a named party and the other class members being absent from, and even being
unaware of the suit in the outcome of which they have an interest.

See for example, Rlchard B. Cappalh and Claudio Consoloe, “Class Actions for Continental Europe”

2} : al, Vol. 6 Number 1, Spring 1992, p. 218, where it is
emphasmed that the class action is a umque Amemcan legal institution and that, “not oaly is the class action
non-existent beyond America’s shores, but also no truly comparable procedure exists”. India is cited as the
only major exception whose Code of Civil Procedure, Order 1. Rule. 8 provides for a represeniative suit
which is remarkably similar to Federal Rule 23.
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protect the interest of other members of the class in a representative capacity.
Normally, such representation does not depend on the consent of those who are
representedB. Those who sue or defend on behalf of themselves and others are

presumed to represent all others because of the fact that they are all similarly
situated.’

Where some of the class are allowed to sue or defend on behalf of themselves
and all others similarly situated, some are given the opportunity to have their
day in court and prosecute their own cases either personally or through
personally selected representatives while others are not. The requirement of
due process is satisfied in respect to some and not in respect fo the rest. Class
actions are, therefore, exceptions to the general rule of due process of law. As a
joinder device, the class action “raises some of the most challenging procedural
issues on the current legal scene... it raises questions that lic close to the heart
of civil litigation: the nature of representation and the purpose of a law suit. 5

Due process of law requires that no person should be deprived of causes of
action or of defenses without being given the opportunity, either in person or
through personally selected representative or through persons specially
appointed to represent him as trustees or guardians, to present his side of a
dispute and to protect his interest’ This requirement itself is based on
considerations of fairness and reasonableness. However, under certain
circumstances, it becomes unfair and unreasonable to require that all persons
who are-similarly situated be made parties to the suit. To require all persons
similarly situated to be parties to suits brought jointly or severally has often
proved to be inconvenient and unjust.

% American Law Institute, Restatement of the Law of udgments (1942), Section 86, p. 418; Carl C.
Wheaton, “Representative Suits Involving Numerous Litigants™, qugll_La\_LQmﬂx, p. 399 at page
422 for a discussion of this point under Ethloplan Law, see pp ... infra.

* Stephen C. Yeazell, Civil Procedure (4 ed. ), Little Brown and Company, New York (1996) p.966, Some
writers refer to class actions as permissive joinder devises; and, indeed, class action is a form of permissive
joinder the difference between the two being that in the case of joinder of plaintiffs or defendants, they are
Jjoined as named parties whereas in the case of class actions, only the class representative(s) appears as a
named party, because it is unpractical to join al} those similarly sitnated, see Robert Sedler, Ethiopia Civil
Proceduje, Oxford University Press, Addis Ababa (1968), p. 70. It should also be noted that even
indispensable parties (see Sedler, p. 81) can be represented by class representatives in class actions se long
as it can be shown that it is impractical to join them all in the suit-see pp. 7-9 infra.

Thid.
® American Law Institute op. ¢it, p.416. “Due process of law... means such an exercise of power by the
government as the settled maxims of law permit and sanction and under such safeguards for the protection
of individual rights as these maxims prescribe for the class of cases to which the one in question belongs.”
16A Corpus Juris Secondum Section 567. Though its validity no longer depends on specific legislative
action, the elements of due process of law, or at least most of them, are incorporated in the various Articles
of Chapter Two of the Constitution.
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If each member of the class, i.c., each of the person similarly affected whose
number is either “many” or “numerous” or “several”, as in Art. 38 of the
Ethiopian Civil Procedure Code, were to bring suits singly, the courts would
have to deal with a multitude of cases which involve essentially the same
questions of fact and law and- fundamentally the same remedies. Such a
procedure would be timg consuming not only to the courts but also to plaintiffs
and defendants alike. Plaintiffs would expend time and energy and expenses
simply trying to ferret out the evidence indicative of the existence of the cause
of action when they could do that task jointly at a lesser time, effort and
expenses.7 Sometimes, this difficulty may force plaintiffs to drop the idea of
instituting the suit altogether. Defendants, too, would be subjected tg great
expenses and inconvenience if they were made to defend a multiplicity df cases
which are essentially similar when a single suit could dispose of the issues
raised in all of them. Class actions are therefore, designed to avoid multiple
litigation and the attendant inconvenience.?

Moreover, in cases with respect to which joinder is required by law, it may be
impossible or impractical to join all persons who are similarly affected. The
members of the class can be so numerous that the status of actual plaintiffs or;
defendants can be shifting and often, difficult to ascertain. The cost of
ascertaining and joining them can be prohibitive. It may be impossible to join
them all in the suit,

. “Because of the large number, great expenses would be involved if all were made
parties; in many cases it is difficult or impossibie to join them all because some of
them are not within the jurisdiction, the whereabouts of some of them are
unknown, or the likelihood of death of some of the parties and consequent

abatem%nt of processing would unduly delay decree if all were made parties to the
action.”

Thus, joiner of all of those similarly situated as parties in conformity to the
usual rules of procedure is impractical because “It is manifest that to require all
the parties to be brought upon the record, as is required in a suit at law, would
amount to a denial of justice. The right might be defeated, by objections to
parties, from the difficulty of ascertaining them, or if ascertained, from the
changes constantly occurring by death or otherwise.”'® Even in the unlikely
event of the whereabouts of all class members being known and each of them

CHBrownADVestaJandMLad eria ing and Procedure, Dennis, and Co.,
Buﬁalo New York, (1953), p. 537, quoting from Weeks v, Bareco Oll Company.

Larry L. Teply and Ralph U. Whitten, Civil Procedure, the Foundation Press Inc., New York (1994), pp.
68 1-2.

Amencan Law Institute, op. cit, p. 417.
® Brown et, al, op. cit p.553.
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ascertained, there is always a possibility that their voluntarily and unanimously
joining in a suit is improbable and impractical.”’ This is particularly so in the
case of mass tort action where the same wrong is done to a large number of
people but no one person generally suffers sufficient damage to justify time
consuming and costly courf pmceedings.12 Accordingly, class actions were
designed to, and provide for, the vindication of individual claims when joinder
of multiple parties or assertion of each claim singly is impractical.”” In such
cases, class actions avoid both denial of access to justice and delay of justice.

2. igin of the 1 cti

The need to avoid inconvenience caused by multiplicity of suits and injustice
caused by the impossibility and impracticability of joining in a suit all persons
who are similarly situated both of which result from the literal application of
the normal rules of procedure necessitated the introduction of the class action
as an extra-ordinary measure. " The class action was invented by f:qui‘ry,15 asa’
matter of necessity in the form of an exception to the general rule of due
process ® The courts have power by means of the class action “..: to save the
time and expenses of possible litigants and of courts and at the same time make
it possible for a person who is subject to the possibility of litigation with a large

numbfir7 of others to ascertain his rights and liabilities with reference to all of
them”

Accordingly in common law jurisdictions, courts of equlty have been using the
class action since as far back as the last quarter of the 17" century to mitigate
the rigors of strict procedural law.'"® The class action enabled them, under
special circumstances, to dispense with rigid rules of parties and joinder. As
applied in equity, the class action was a bill of peace which allowed an equity
court to entertain an action by or against a representative of a group where the
size of the group was so large as to make joinder of all its members impossible
or impractical and where all members of a group shared a common right, a
community of interest in the subject matter of the controversy or a common

Id at p.557, quoting Judge Evans i in Weeks v. Bareco Ol Company.

"2 Abraham L. Pomerantz, “New Developments in Class Actions- Has Their Death Knell Been Sounded”;
lesmsx vol.25 (1970), p.1259.

Teply and Whitten, op. pp.681-2.

Amencan Law Institute, op. cit, p.419-431.

¥ Wheaton, op. cit, p. 401; he states that the first class action case was litigated in England in 1676 and the
second one in 1701.

'® American Law Institute op. cit, p. 417; William Wirt Blume, “The ‘Common Question’ Principle in the

Code Provision for Representative Suits” ; Michigan Law Review, vol.30 (1932), p.879.
Amerlcan Law Institute, op. ¢it, p.417.

Teply and Whitten, op. cit, p. 682.
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title from which all their separate claims and all questions at issue arise.'” An
earlier authority has stated the same rule in essentially the same manner thus:
“The rule is well established that where the parties interested are numerous,
and the suit is for an object common to them all, some of the body may
maintain a bill on behalf of themselves and of others.”*

As can readily be seen, the equity formulation of the exception provide for Q_nly
one form of class action. The exception is applicable only where the number Yof
class members is so large that it is impossible or impractical to join all of them
and that they all have a common interest. A showing of both numerousity and
commonality is necessary.”’ These equity rules also applied to equity cases
only for “there was nothing like the modern class action at common faw”? The
modern rules applicable to class actions are taken over from these equity
formulations with certain modification some of which are substantial.”

The first such code, the Field Code, formulated the rule as follows:

“When the question is one of a common or general interest of many persons or
when the parties are very numerous and it may be impractical to bring them all
before the court, one or more may sue or defend for the benefit of the whole™*

These formulations thus provided for two forms of class action: the first form
applying when the question is of a common or general interest and the second
form applying when the parties are so numerous that it is impractical to bring

- them all before the court. This is the formulation that was widely duplicated
and that still exists in many U.S. States.”

Before 1938, class actions procedure was governed at the U.S. Federal level by

the Federal Equity Rules and Conformity Acts. Rule 48 of the Federal Equity
Rules, 1848, provided:

“Where the parties are very numerous, and cannot, without manifest
inconvenience and oppressive delays, be ail brought before it, the court in its
discretion may dispense with making all of them parties, and may proceed in the

' hid.

® Charles Fisk Beach, Jr., A Treatise on the Modern Practice in Eguity, W.H. Anderson and Company,
Cmcmnatl Ohio, Voi. 1(1894) p. 79.

' See Wheaton, op, cit, p.415; this was the case in English practice as well - see ibid, p.414; for more
dJscussmn of this point, seepp ...... infra.

Teply and Whiten, op. cit, p. 682.

 Ibid.

* Ibid.

#Ibid; see also Brown et.al. op. cit., p.554; Cappalli and Consolo, op. cit., p. 228,note 48; as to the two
separate forms of class action, see pp. 8-9 infra.
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suit, having sufficient parties before it to represent all the adverse interests of the

plaintiffs and the defendants in the suit properly before it. i t
decree shall be_ without prejudice to the rights and cla 1
paniga.”% (emphasis mine).

As can be noticed the-italicized part of the formulation deprives the classa
action of its essence,”’ for it is to dispose of a common issue affecting all
persons similarly situated and to make such disposition binding on both the
parties on record and the absent parties that the class action was primarily
designed. It is to save, through the application of the principle of res judicata,
the time and expenses of the court and of the parties that the class action was
introduced as an exception. From this point of view Rule 48 did not resolve a
fundamental question of class action. In fact, this question remained

unresolved until 1966 though the Equity Rules were amended in 1912 and
1938.

From 1912 until 1938, class actions were governed by rule 38 of the Equity
Rules of 1912, Though this rule dropped the “common or general interest”
requirement, it did not address the defects of Rule 48 mentioned above, for "
questions continued as to the binding effect of judgments under Rule 38, t00.2

When the Federal Rule of Civil Procedure was adopted in 1938, class actions
were dealt with under Rule 23 which is said to have been “ a substantial
restatement of former Equity Rule 38.% Rule 23 divided class actions into
what practitioners referred to as: “true” class actions, those which would
require the joinder of all interested persons if class actions were not permitted;
“hybrid” class actions, those which, though several, affect or may affect a
specific property involved in the action; and “spurious” class actions, those
which, though several, raise a common q3uest:ion of law or fact affecting the
several rights and a common relief sought. ® What is significant about Rule 23
(1938) is the fact that it extended the availability of an independent Federal
class action procedure to law suits as well.” The previous doubt about the
binding effect of judgments on absent class members was not resolved. “In the
absence of a definitive statement in the rule as to the scope of judgements in
class actions, the courts concluded that decisions in ‘true’ class suits bound all

% Thdi, p. 682-3.

7 Ibdi, p.683.

% Tbid. This question, in fact, continued urtil the revision in 1966 of the Federal Rule of Civil Procedure;
see Wheaton, op. cit, pp. 427-30.

BTeply and Whitten, op ¢it, p.683.

*® Text of Equity Rule 23 is reproduced in ibid., pp. 683-4, note 276; it is also reproduced in Brown et. al.,
op. cit., pp. 554-5.

*! Ibid., p. 683.

26



of the members and that actions labeled as ‘hybrid’ or ‘spurious” affected only
the parties named in the suits™* Moreover, the distinction of class actions into
true’ ‘hybrid’ and ‘spurious’ made it confusing both to the courts and
practitioners.”> Three decades of application showed that Rule 23 was
inadequate. It was revised in 1966 by order of the U. S. Supreme Court. Rule
23 as so revised is the current basis for federal class actions in the U. S. To-
date, Federal Rule 23 governs class action practice in federal courts and®in
states that have adopted the Federal Rules of Civil Procedure; its provisions,

therefore, provide “ a good general picture of modern class action practice in
both federal and state courts.”**

Presen ction

Reference has already been made earlier on the class action procedure as
applied in and by U.S courts is the most highly developed procedure.” Rule 23
as amended in 1966 is the legal basis for this developed class action procedure.
Rule 23 has abolished the previous distinctions of class actions into’ ‘true’,

‘hybrid’ and ‘spurious’. Instead, it lays down four basic prerequisites for class
action certification. These prerequisites are:’

1. that the class is so numerous that the joinder of all members is
impractical;
2.  that there are questions of law or fact common to the class;

that the claims or defenses of the representative parties are typical of
the claims or defenses of the class; and

4.  that the representative parties will fairly and adequately protect the
interest of the class.

In addition, a person who sues or defends as a representative of all members
should show’’ that the case falls under one of the following three categories:

the prosecution of separate actions by or against individual members of
the class would create the risk of:

* William A. Friedlander, “Civil Procedure- Federal Rule 23- Aggregation of Claims in Class Actions”,
Tulane Law Review, vol. 43 (1969),p.363.
. Ibld , p.364.

Teply and Whitten, op. cit, p. 686.

*% See note 2 supra.

Teply and Whitten, op. cit., p. 686.

*7 Ibid.; for the text of Revised Rule 23, see Friedlander, op. cit., pp. 364-5.
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(a) inconsistent or varying adjudication’s with respectto individual
members of the class which would establish incompatible standards
of conduct for the party opposing the class; or

(b) adjudication with respect to the individual members of the class
would as a practical matter be dispositve of the interests of the other
members not parties to the adjudication or substantially impair or
impede their ability to protect their interests; or

2. the party opposing the class has acted or refused fo act on grounds |
generally applicable to the class, thereby making appropriate final
injuctive relief or corresponding declaratory reliefs with respect to
the class as a whole; or

3. that the question of law or fact common to the members of the
class predominates over any question affecting only individual
members, and that a class action is superior to the other

available methods for the fair and efficient adjudication of the
controversy.

It can easily be seen that under the revised Rule 23, a suit can only proceed as a
class action if each of the four prerequisites mentioned above is satisfied and the
suit falls under one of the three categories of class suits.

The essence of the four prerequisites for class action certification can be briefly
reviewed as follows.*

Numerosity:- This is a term practitioners use to signify the requirement that the
class representative must show that there are enough persons in the class to make
joining them as individuals impractical,” i.e., that “the class must be so numerous
that the joining of all members is impractical.”40

Just when it is impractical to join all persons similarly situated is a question that
cannot be answered in the abstract. It has to be determined in the light of particular
circumstances. In Hansberry v. Lee (1940), the U.S. Supreme Court held that to
require all the parties to be brought upon the record as is required in a suit at law
would amount to a denial of justice since the right might be defeated by objections
to parties, from the difficulty of ascertaining them, or if ascertained, from the

**Yeazell, op. cit, pp. 967-9; for categories of class suits, see pp. 14-16 infia.
**Ibid., p. 967.
“Ibid.
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changes constantly occurring by death or otherwise."" Moreover, not all persons
who are similarly situated are like-minded so that their voluntarily and
unanimously joining in a suit is improbable and impractica.l,42 particularly when
their claims are very small, too small to justify prosecution. This view of the Court
is on the understanding that where the parties are so great in number, their rights
and liabilities are so subject to change and fluctuation by death or otherwise, that it
would not be possible without very great inconvenience to make all of tHem
parties, and would oftentimes prevent the prosecution of suifs to a hearing. It
would therefore be unfair to demand the joinder by name of a large number of
persons as parties since it would be difficult to ascertain all the names and
residences, to add to the record the names of representatives of the ongmal parties
who might die during the proceeding, or to replace those who were, in the first
instance, named as parties with the vendees of their interests which were sold after
the commencement of the actions.”  Impracticality arises from these
circumstances; but it must be noted that the enormity of the number per se does
not establish impracticality. Impracticality can not be assumed.** Since
impracticability can not be assumed, the class representative must show to the
satisfaction of the court that there is a class of persons having a common inferest in
certain questions of law and fact, and that the individuals are so numerous that it‘is
impractical to join them all in the suits. Numerosity is, therefore, tied with the
common question principle.

Revised Rule 23 has a problematic formulation of this question. It provides that for
a suit to be verified as a class action, cither the class has to be so numerous that
joining all members is impractical or that there must be shown questions of fact or
law which are common to the class. It appears, therefore, that a class suit can
proceed where joinder of all class members is impractical even though there are no
questions of fact or of law, which are common to the class. It has been observed in
this connection that although Rule 23, on its face, allows such a construction and
courts have made decisions based on such a construction, it is wrong to apply the
rule as so constructed. “ No matter how many members there are in a class, a
representative suit should not be allowed under the law being considered unless
there is a proper question in which they all have a common interest. To conclude

otherwise would result in permifting inumerable, unconnected questions of law
and facts to be dealt with in a single suit’ > 46

Quoted in Brown et. al. op. cit, p. 353; American Law Institute, op. cit, section 86, p. 417.
U 8 Supreme Court quoted in Brown et. al, op. cit, p. 557.
Wheaton op. cit.,, p.414,
“ Ibid,
“ Ibid., p. 435.
* ‘Wheaton, op, git, p. 434.
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In connection with this issue, Pomeroy himself is quoted as having stated:

“ the language does not in ferms require any question of common, or
general interest to this great number, but it is difficult to conceive of an
action in which a very large number of persons should be capable of
joining as plaintiffs- so large that it would be impractical to bring them ail
actually before the court-unless the question to be determined was one of
common or general interest to them all™’

Commonality:- A controversial and much litigated issue which is often raised in
the “common general interest” prerequisite is the question of how much the class
members should have in common. Courts have given differing answers"to this
question. Some have held that the parties must have joint interest so that their
joinder is required by law.”® Some have held that the partiés must have a
commonality of interest or identical interests.”” Some have held that the parties
must be united in interest.”® Still others have held that the parties must have the
same interest or similar interest or that the parties must be similarly situated.”'

None has defined the term used to signify the common or general interest
prerequisite. It can be noticed that these various terms can have the effect of
restricting or broadening the scope of class action suits. The current view favours
broadening the scope of the class action. Thus class members need not be shown
to have joint or identical interest. A showing of some common interest in “ the
basic facts and law of the case” suffices.”> Admittedly, since persons similarly
situated almost always have some characteristics in common and some not
shared, there are rooms for argument. In a suit brought by land owners owning
lands severally against defendants who erected a dam across the watercourse

thereby raising its level and damaging the farms and lowlands and in which the
plaintiffs prayed for:

a) establishing their right to have the watercourse continue free
from dams or obstructions,

b) ordering the defendants to remove the obstruction from the streams,

¢) restricting the defendants from erecting or maintaining any such
obstruction; and

d) an accounting of damages with each of the complainants.

“"Pomeroy quoted in Wheaton, gp. git, p. 415.
*Ibid., 410.
“Blume, op. cit., pp. 894-5; Wheaton, op. cit., pp. 407-8, op. cit., p. 83.
Blume, op. cit., p. §93.
*'Wheaton, op. cit., p. 407-8.
*Blume, op. cit., Pp. 880-895; Wheaton, op. cit., p. 434,
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It was held that “the complainants could join upon the ground of preventing
multiplicity of suits and that once equity has taken jurisdiction of a case like this, it
will retain for all purposes and dispose of the whole matter, even to the assessment
of damages.”™ Thus according to this view, it would suffice to show that

complainants have enough in common to justify class certification. The fact that
there are also individual issues is not a bar to class certification.>

On the other hand, it had earlier been held that though the act complained of was
common to the plaintiffs, some of them could not bring a suit on behalf of
themselves and all others on the ground that the injurious act operated on each of
the complainants as an individual alone, and they did not, therefore, have
common interests.”” In similar cases, it was held that, “for the recovery of

damages, each member of the class must intervene to assert’ and prove such
damages to himself.”

This narrow interpretation of the rule, it has been observed, was due to the
influence of Pomeroy who had formulated, in his work on code remedies (1904)
the following test for class action joinders:

“The test would be to suppose an action in which all the numerous
persons were actually made plaintiffs or defendants, and if it
could be maintained in that form, then one might sue or be sued
on behalf of the others; but if such an actval joinder would be
improper, then the suit by or against one as a representative would
be improper, notwithstanding the permission contained in this
section of the statute,””’

Thus, according to this test, only persons whose claims “arise from the same
transaction or transactions connected with the same subject of action™ or “persons
having an interest in the subject of the action and obtaining the relief demanded™*®
can bring a suit on their behalf and all others. This interpretation, therefore, limits
class suit to strict joinder procedures. Due to the vision and principled arguments
of authorities,  for a broaden view and liberating the class action from the

ssBlume, op cit, pp. 883-4. See also Marshnall B. Grossman, “Prerequisites and Other Requirements™,
Class Actions 1975, Litigation Course Handbook Series No. 71, Practising Law Institute, New York City

1975), p. 17.

Judge Turrentine, in Alco International Group, Inc. Securities Litigation, quoted in Yeazell, op. cit, p.973.
ssBeash, op. cit, p. 84, note 3.
*Brown, et al. op. ¢it, p- 559.
ﬂQuoted in Blume, op. cit, p.898.
*Wheaton, * A Study of the Statutes Which Contain the Term Subject of the Action’ and Which Relate to
Joinder of Actions and Plaintiffs and to Counterclaims™, Cornell Law Review, vol. 10(1932-33) p. 241.
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restrictive, joinder procedure, and due to defects observed in practice, it is now
made subject to a procedure of its own. Thus, revised Rule 23 provides for
maintenance of an action as a class action when there arise questions of law or fact
common to the class which predominate over individual questions and a class

action is superior to other available methods for fair and efficient adjudication cg‘ -
the cc:ontroversy.59 4

Just when the question of law or fact common to the class is said to predominate
over individual questions and the class action is superior to other available
methods are questions which are left for the court to decide. In deciding these
questions the court must have regard to the purpose of the rule, i.e., “to achieve
economies of time, effort and expense and the promotion of uniformity of decision
as to persons similarly situated without the sacrifice of procedural fairness or the
production of other unreliable results.”®® Rule 23 makes it clear that proof of a
commeon question alone is not sufficient to maintain a class action. The common
question must be shown as predominating individual questions. Although the
determination of this question is left to the court, it has been suggested that “ when |
the common questions represent an important aspect of the case and these
questions can be resolved for the entire class in a single proceeding, they should be
held to predominate even if a significant amount of time also will be spent on
individual questions™®' It has further been suggested that the class action should be
held superior when (a) the damage claims of individual class members are so small
that separate prosecutions are impractical; (b) when the pendency of other actions
concerning the same subject matter is not such as to destroy the ability of the class
action to achieve economies of time and uniformity of result and when it does not
indicate strong desires of the parties for separate law suits; (c) when the forum is
convenient in relation to the location of the witnesses, evidence and similar other
factors and (d)when it is established that the class can be managed, i.e., individual
issues are not so numerous that they can be handled without much difficulty and
that the notice requirement to absent class members can be fulfilled.*

-. Typicality- Once again typicality is a term coined by practitioners to indicate that
the interests of the class representative must be, in significant aspects, the
same as other class members whose interests he represents, not by choice,
but by the mere fact that he is in the same situation as the other class members.

*For the text of Federal Rule of Civil Procedure, Rule 23(b)3), see the sources indicated in note 37 supra.
%Teply and Whitten, op. git, p. 691.

Ibid., p. 692.

% Thid., p.693.
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“The premise underlying the typicality requirements is that
the class representative will be controlling the litigation, making
the decisions that a client would be making in a one-client suit.
In order to protect the interests of the absent class members,
one would want the representative of client to have the same

incentives and motivations as a representative of the average class
members.”®

This is ensured where the claims or defences of the representatwc parties are
typical of the claims or defences of those represented It is this typicality of
claims or defences which is the basis for some of the parties to be allowed. to
proceed with a suit brought on their behalf and all others, for objective
representation, so to speak. However, the very nature of the question itself suggests
that there can not be any one single formula to determine just how and when the
typicality test is satisfied. And, indeed, courts have arrived at different conclusions
from essentially the same state of facts. Three out of three hundred subscribers to a
fund to whom a circular concerning the fund had been sent before they subscribed
were said not to properly represent all of them for the facts as to the subscnptlon of
those represented might not be similar to those made to the persons suing.”’ / In
another case, it was held that factual differences between the claims of each class
member and the claims of representatives can only be a bar for class certification
where the mtercsts of the class are placed in jeorpordy as a result of such
differences.* Typicality exists where, in relation to the predominant questions,

there is no adversity or antagonism between the interests of the representative and
the absent class members. It has also been suggested that “ the best approach is to
consider the requirement satisfied if the claims or defences of the representative
parties and the absent class members arise from a single occurrence or are based on
the same legal or remedial 'theo:zory.”67 Where the class as a whole is affected by the
same injurious act or acts or where the interests affected are protected by the same

legal or equity rule, the interests of some of the class are presumed to be typical of
the interests of all.

Difficult as the question is, courts in practice either do not pay any attention to this
test or view it as a factor that is related with and buttresses the adequacy of
representation requirement.® Indeed, some courts have even gone to the extent of
being willing to bend the requirement of typicality when they are assured that the
adequacy of representation prerequisite is satisfied.”

“yeazll, op. cit, p. 967.
6"th;::ly and Whitten, op. cit, p. 687.
caton, gp. ¢it, p. 417.
“Judge Turrentine, in Alco International Group Inc. Securities Litigation , quoted in Yeazell, op. cit,

gp 972-3.
Teply and Whitten, op. cit, p.687, note 292,
“Ibtd.

* Yeazell, 0D. Cit, p. 967.
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D. Adequacy Of Representation:- it has been noted earlier that the effect of a
decree made in a class suit other than “true class actions” has been dubious until it
was cleared by the revised Rule 23, of 1966. Since then a decree made in respect of
a class suit, irrespective of the nature of the class action is binding both on the
record parties and the absent class members. The consequence is that the principle
of res judicata applies in respect of issues decided upon by the court and every
member of the class is barred from bringing a fresh suit involving issues litigated in
the class action.”® It can readily be seen, therefore, that the question of adequacy of
representation is much more critical under revised Rule 23 than it was under equity,
and previous class action procedures. .

Revised Rule23 provides that “one or more members of a class may sue or be sued
as representative parries on behalf of all” where it is ascertained that “the
representative parties will fairly and adequately protect the interests of the class.””!
Whether, in any given case, the party or parties appearing before the court can
actually protect the interests of the class fairly and adequately is a question that is
left for the court to decide in each case.”> In declaring the issue of adequacy of
representation, the court needs to have regard to two statutory requirements. The
first requirement is that there must be a sufficient number of persons on the record
to ensure a fair representation of the class.”” Just how the number of parties on
record must relate to the number of those represented has been answered differently
by different courts.”* While one creditor was allowed to sue for numerous creditors
to foreclose mortgages and secure all the claims of defendant’s creditors, three
subscnbers to a fund were found not to properly represent all subscribers to the said
fund.” It is important to notice that the number of the record parties alone, though
there have to be a sufficient number of them, is not sufficient to establish adeguacy
of representation. It is fair to say that the first requirement is dependent upon the
second one. The fact that a large number of class members appears before the court
does not necessarily show fair and adequate representation.”® In considering
adequacy of representation, i.e, fair and adequate protection of the interests of the
class, the court must be guided by the principle that “one can not be a representative
of a class instituting litigation on behalf of the other members of the class uniess his
interests are theirs. A conflict in interest destroys the representative character of his
action.”” In’this connection, the observation made by Mr. Justice Stone in

Teply and Whitten, op. cit, p. 687, American Law Institute, op. ¢jt, section 86, p.415.,
“Brown et. al, op, cit, p.557.

[bld. p. 558; Teply and Whitten, op. ¢it, p. 687, note 293,

Brown, ct. al, op. gif, p. 558; Wheaton, Plurat Litigation, p. 435,

See for example, ibid., pp.416-7.

!bld. p. 417.

Moore, quoted in Brown et. al, op. cit, p.558.

77 Clark v. Chase National Bank, quoted in Brown et. al, op. cit, p.561.
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Hansberry v. Lee is pertinent:

“It is one thing to say that some members of a class may represent
other members in a litigation where the sole and common interest
of the class in litigation, is either to assert a common right or to
challenge an asserted obligation. It is quite another to hold that all
those- who are free alternatively either to assert rights or to
challenge them are of a single class, so that any group, merely
because it is of the class so constituted, may be deemed
adequately to represent any other of the class in litigating their
interests in either alternatives...””

The determination of adequacy of represeutation must be made on a case- by- case
basis. It has been suggested that the factors to be considered in such determination
included “the quality of the legal counsel employed by the representatives, the
personal characteristics of the representatives, such as honesty, the extent of the
representatives interests in the action and the extent to which the representatives’
interests are adverse, antagonistic, or conflicting with the interests of the members
of the class.”” It must be observed here that res Judicata does not apply to absent
class members where 1t 15 established that their interests have not been fairly and
adequately represented In such cases, the requirement of due process of law will
not be satisfied which affords a basis for challengmg the binding effect of tﬁe
decree made in respect of absent class members.?!

E. Categories of Class Action and Notice: Under current federal practice, the
class action procedure is only available to three categories of class suits.** In other
words, even if the four prerequisites of class action, i.e., numerosity, commonality,
typicality and adequacy of representation are satisfied, a suit cannot be certified as
a class action unless the particular suit falls under one of the three categories of
suits. It now remains to consider each of these three categories as additional
requirements for class action certification. The first category applies where any
one of two circumstances are ascertained to exist. The first circumstance is that
which would occur where prosecution of separate actions by or against individual
class members can result in varying adjudication that would require the other party
to adopt incompatible standards of conduct. Protection of the party opposed to the
class is, therefore, the primary aim of this provision. If, for example, individual
members of a class bring a suit against a municipality concerning bond issues,
some of them wishing to invalidate the issues, others wishing to enforce interest

Quoted in Yeazell, gp. cit, p. 987.

9’l“eply and Whitten, op. cit, p. 687, note 293,
Hansberry v. Lee, quoted in Yeazell, op. cit, p.486.
*! Tbid.
% Federal Rule of Civil Procedure, Rule 23(b).
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payments under the bonds and still others wishing to limit those bonds, the
defendant municipality will be subject to incompatible standards of conduct if
some of the class succeeded in invalidating the bond issues and some of them
obtained judgement for enforcing the payment of interests on the bonds.®® The
second circumstance is that which would occur where adjudication with respect to
individual members of the class, as a practical matter, would be dispositive of the
interests of the other members of the class or would substantially impair or impede
the ability of the other members to protect their interests. If, for example, some
share holders of a company bring an action against the company requiring it to
declare dividends , success or failure of these share holders would be dispositve of
the interests of other shareholders of that company with respect to dividénds,* for

the issue of payment of dividends will be res judicata in respect of all
shareholders.

The second category of class actions applies where the party opposed to the class
has acted or refused to act on grounds applicable to the class, thereby making final
injunctive or declaratory relief appropriate with respect to the class as a whole. A
typical example of this category is where the defendant is charged with unlawful
discrimination against a class. Indeed, Rule 23(b}(2) was formulated primaﬁly
with civil rights claims in mind, where the plaintiff class would be alleging that
the defendant(s) was acting on racially motivated basis.¥ In such cases, the
plaintiffs seek injunctive or declaratory relief requiring some action by the
defendant body or private person, such as voter registration, school integration,
changes in employment practices, etc. Social action litigation on behalf of
children, women, the disabled and the aged can be brought as class actions under
this provision. It is this category of class actions which “hold considerable
promise for redressing injuries to large numbers of citizens who individually
would not have the economic and logistical capacity to litigatvf:.”36

The third category of class actions applies where there exist questions of law or
fact common to the class which predominate over individual questions and the
class action is superior to other available methods for the fair and efficient
adjudication of the controversy.*” This category of class action brings together
persons who have interests severally but are united by some common questions of
law or fact. The class is, therefore, “more loosely knit” than in other categories.
This is a category which under the previous Rule 23 was referred to as “spurious”

* See Teply and Whitten, op. git, p. 689.
* tbid., p.690
eazell, op. cit, pp. 968-9; Teply and Whitten, op. cit, pp. 690-1.
¥ Arther R. Miller, “Of Frankenstein Monsters and Shinning Knights: Myth, Realty and the ‘Class Action
Problem’, Harvard Law Review, vol. 92(1979), p. 665 .note 3.
See op. 9-11sypra
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class action, precisely because “the character of the right to be enforced for or
against the class is several, and there is a common question of law or fact affecting
the several rights and a common relief is sought.”88 Due to the nature of this class
action, the degree of representation of the absent class members by the party or
parties on the record is conditional and relative. It is this category of class actions,
which is more controversial as it raises the most controversial due process issues.
It comprises, essentially, all claims in which the plaintiffs seek primarily moneg
damages.” In practice, actions under this category can be subdivided into two
groups. The first group consists of what are usually referred to as “small claims”
law suits in which numerous persons allege small amounts of damage. These are
also referred to as “ impractical- but- for-Rule 23” law suits, so termed to signify
situations where the party opposed to the class has pursued 2 common course of
conduct against the class which has resuited in individual damages so small that
separate suits by class members are impractical.”® By pooling its claims together,
the class can through the class action become an economic unit powerful enough
to oppose effectively a large corporation or governmental unit.”' The second
group consists of what is referred to as the “mass tort” class actions where a mass
of people are injured by an act such as airplane crash, a hotel fire, exposure to
asbestos fibers, etc. In this case, each individual plaintiff can bring a viable suit/
against the defendant. However, such individual suits can be time consuming and’
expensive. The class suit is, therefore, preferable. More importantly, however, the

consolidation of such suits is more advantageous to the defendant than to the
individual plaintiffs.”

“

4.  The Notice Requirement

Since the third category of class actions consists of class members who have claims
severally, though they have common questions of law or fact, Rule 23 requires that
absent parties be served “with the best notice practicable under the circumstances,
including individual notice to all members who can be identified through
reasonable efforts.” Only thus can the due process requirement be fulfilled to the
degree of the constitutional standard. What form of notice is the best notice under
the circumstances is a question that needs to be answered having regard to the
particular circumstances of each case. Where the class is large, the cost of notice

**Federal Rule of Civil Procedure (1938), Rule 23.
*Yeazell, op. cit, p. 969.

9('“l'«fianaging the Large Class Action” Harvard Law Review, vol. 87 (1973), p.427.
% Ibid.
2 See Yeazell, op. cit, p. 969,
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can be prohibitively high and may defeat the purpose of the class action.”® This is
particularly so where the claims of individual class members and, therefore, the
representative parties, are too small. The rule laid down in Eisen V. Carlise and
Jacqueline that the representative plaintiff bear the cost of notice and that notice
should as nearly as possible correspond with the constitutional requirements of due
process with individual notice to class members who can be ascertained with
reasonable effort has been attacked on this ground.”® To minimize the effect of cox
of notice, it has been suggested that “since, under the new rule, defendants, too,
stand to benefit from res judicata, they should pay for the notice from which they
benefited so long as plaintiffs can show a prima facie case.” ,
The requirement of notice is applicable only to the third category of class actions.
As earlier noted, the requirement arises from the nature of this particular type of
class action- that the class members have rights severally but share some common
questions of law or fact and that, therefore, the question of representation can give
rise to issues of due process. The purpose of the notice is to advise class members
that a suit affecting their interests is being instituted and that, if they wish, they can
be excluded from, or made parties to, the suit. If, after such notice, they do not “opt
out” or “opt in”, then, their assent to the prosecution of the representative suit is
presumed” and the judgement, whether favorable or not, will include all members
who do not request exclusion.”” Notice can keep the avenue of private prosecution
open to class members. In practice, however, particularly where the claims are
small, private prosecution is not pursued. Pomerantz reports that less than one

* See, for example, Teply and Whitten, op. cit, p.694; Ashton Phelps, Jr * Civil Procedure- Federai Rule
23 ( C) (2)- Notice in Class Actions- Mullane Reconsidered”, Tulane Law Review , Vol..43(1969), p.373; -
Managing the Large Class Action”, note 86, supra, where it is argued that if adeguate representation is
established, actual notice to absent class members is not constitutionally required precisely because, as
Rule 23 requires that the interests of the members of the class be adequately represented, due process does
not always require actual notice of the proceedings, since the interests of those who are not individually
notified will presumably be represented in the suit-ibid., p. 375. It is further observed that “to require
individual notice by plaintiffs would transform a device intended to help the ‘little’ man into one which
could be used only by the wealthy”- the Mullane court quoted in ibid.
#See, Phelps. op. cit, pp. 375-6; Managing the Large Class Action, note 90 supra, pp. 433-4. Pomerantz,
pp.433-41. PomemtzZ argues that the notice requirement established in the Eisen case can be extended by
defense counsel to the point of absurdity; citing this case where suit was brought on behalf of four million
odd lot buyers and sellers alleging vielations by defendants of the anti-trust laws, defendants saw the
opportunity in the notice and seized it. “They informed plaintiffs counsel that they were able to identify
and name one million members of the class, and that they would be happy (ecstatic might be a more
descriptive word) to make all those named available free of charge to the plaintiff. All that the plaintiff and
his counsel need would be to pay for mailing 1,000,000 letters that costs $2,000,000. But, this was not all.
There were still, defendants pointed out, three million members of the class whose names could not be
‘identified through reasonable effort’. The only way to reach them, defendants claimed, was by publication
in newspapers throughout the country. The cost: staggering.” Thid, pp. 1263-4.
*Ibid, p.1265, note 6.
%Rule 23(cX2 ), note 37, supra.
%7 Wheaton, “Representative Suits”, op. cit., p.422.
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percent of class members requcst exclusion and none of those excluded go on to
pursue his own remedy Under these circumstances, to insist on strict
requirements of notice would be to make a fetish out of the formality and to thereby

destroy one of “ the most important and socially useful weapons in the entire
arsenal of remedies.”

II. Class Action under Ethiopian Law

Background

As indicated at the beginning of this paper, class actions under the designation of
“Representative Suits” have been part of Ethiopian procedural law since 1965. It
appears that the provisions of the Civil Procedure Code of Ethiopia dealing with
class actions, like most other provisions of the Code, drew their inspiration from the
Indian Code of Civil Procedure.'” The experience of Indian courts in interpreting
and determining the scope of the legal elements of class action will, therefore, be a.
useful source for Ethiopian courts charged with the task of interpreting and applying
the provisions of Article 38 of our Civil Procedure Code and also for Ethiopianlegal
scholars who wish to elaborate and explain these provisions. At the same time, and
perhaps more significantly, the Indian origin of the Civil Procedure Code in general
and Art. 38 in particular provides a link between the procedure of class action under
our law and the concept of class action as developed and applied in the United
States.'”! The link between the provisions of Art. 38 of the Civil Procedure Code,

Order 1, Rule 8 of the Indian Code of Civil Procedure and Federal Rule 23 of the
Supreme Court of the United States provides strong basis and justification for using

[ndian and, ultimately, U.S. standards to evailuate the provisions of Art. 38 of the
Code.

Just as India is the only country in the world which has class action procedure very
much similar to Federal Rule 23 of the U.S., the incorporation in our Civil

Pemrantz, op. ¢it., p- 1266.

* Ibid. p. {265; it must be mentioned here that the class action procedure had its own detractors especially
in the early years of the modification of Rule 23. Some referred to it as “a form of legalized biackmail”;
some believed that it was the attorneys, and not class members, who were the real beneficiaries and the real
parties in interest; some believed that large cases including the class action were “monstrosities”; others
believed that the cost of converting the Federal judiciary into small claims court has not been offset by any
subsftantial social benefit; still others characterized class actions as the generation of claims for people who
have no interest in pursuing them — see, for example, Cappalli and Consolo, op. cit., note 14, p. 233.

19 See Robert A.Sedler, Ethiopian Civil Procedure, Haile Selassie [ University in association with Oxford
Umvers1ty Press, Addis Ababa, 1968, p. 5.

®! Cappalli and Consolo, cp. cit. p218 note 2.
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Procedure Code of class action procedure makes Ethiopia the only country within
the continental legal system to have this procedure officially as part of her legal
system. 192 This is emphatically so especially now when the constitution of the
Federal Democratic Republic of Ethiopia under Art. 37(2)(b) has exalted the status
of class action and has made it available as a means of securm§ access to justice
and as one of the procedures for seeking constitutional remedy. thle one may
question the wisdom of raising class action to a constitutional status,'™ it certafhiy
lightens the burden of our courts in justifying the overriding status of class action
procedures, in the sense that the constitution itself has introduced them as
procedures which can be applied in derogation of the usual due , process
requirements when the circumstances of the particular case demand. 0

2§ f Class Actions Under Ethionian 1

The constitution of the Federal Democratic Republic of Ethiopia (hereinafter the
“constitution”) provides that “Any group or person who is a member of, or
represents a group with similar interests” has the right to bring a justiceable matter
to, and obtain a decision or _;udgement by, a court of law or any other competefit
body with judicial power.'” However, the class action procedure in Ethiopia
predates the constitution. Indeed, Art. 38(1) of the Ethiopian Civil Procedure
Code, which has been in force since 1965, provides:

“Whese several persons have the same interest in a suit, one or more of such
persons may sue or be sued or may be authorized by the court to defend on
behalf or for the benefit of all persons so interested on satisfying the court that
al! persons so interested agreed to be so represented”.

What then is the scope of class actions under this code and how does it relate to
Art. 37(2) (b) of the constitution? Is the constitution to be interpreted in the light
of Art. 38 of the Civil Procedure Code? Or is Art. 37(2) (b) of the constitution
broader than Art. 38 of the Civil Procedure Code?

'" Ibid; see, however, Jerome S, Sloan, “Games French People Play with Class Actions or French Games
with Class”, Temple Law Quarterly, Vol. 45 No. 1(1971), pp. 210-238; Cappalli and Consdo argue that
“the blockage (of class actions in Europe) thus far has not been a lack of social need for this legal
mst[tutlon but, rather the stiff barriers of tradition and narrow-minded scholasticism.” op. cit. p. 211.

% Art. 37 of the Constitution is the equivalent of Art. 32 of the Indian Constitution which is regarded in
lndlan jurisprudence as a guarantee of constitutional remedies.

* Sedler argues that procedural matters are better left to the judiciary so that they could make the
necessary adjustments to keep pace with changed needs and circumstances - op. ¢it., p. 4. Such
adjustments will be difficult when they relate to rules which are exalted to constitutional status since
oonsntutional amendment is cumbersome and time-consuining.

% The Constitution of the Democratic Republic of Ethiopia, Negarit Gazeta 1* year No. 1(1995), Article
37.
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To begin with, the terms used in Art. 38 of the Code appear to render it devoid of
much substance and value. Indeed, it is so limited that onc doubts whether the
framers of the Code had in mind a class action procedure properly so called. This
is perhaps one good reason why there is no case of any significance that has been
decided by the courts using Art. 38 of the Code.'” In the following sections, an

attempt is made to point out the major limitations of the class action procgdure
under Art. 38 of the Civil Procedure Code of Ethiopia.

Limitati [ Article 38 of the Civil Procedure Cod

3.1. Numerosity

Under Art. 38 of the Code, class action suits appear to be maintainable where
severa] persons have the same interest, The key term here is represented by the
word, “several”. And the usual issue that arises from the use of such indefinite
terms is how large should the group of several persons having the same interest be
in order for one or more of them to sue or be sued or defend on behalf of
themselves and all others similarly situated?

Sedier writes that “the drafters of the Ethiopian Code carefully substituted several
for numerous, making it clear that the class does not have to be large, though it
would have to include more than two persons.”’”’ This construction, it would
seem, negates the very purpose for the solution of which the class action was

originally invented and which today continues to underpin ifs existence and
vitality.

As already noted in part 1 of this paper, the class suit was an invention of equity to
enable the court to proceed with a decree in suits where the number of those
interested in the subject of the litigation is so great that their joinder as parties in
conformity to the usual rules of procedure is impractical. The usual rules of
procedure are clear and almost universal; a person’s right to sue another is
considered a valuable property or liberty interest protected by constitutions and
due process clauses; these due process clauses include the right to notice and an
opportunity to be heard before a court judgment deprives one of a legal claim or

defense and the right to be at risk only after being brought into court as a party by
appropriate process.

1% All attempts of this writer to find class action suits decided by Ethiopian courts failed partly because of
lack of properly kept and organized judicial records, and partly, and more significantly because, as I am

told by persons of long judicial experience, no cases have been prosecuted or defended using Art. 38 of the
Code.

17 Sedler, op. cit., p. 63.
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The class action negates all these constitutional protections and due process
guarantees because it is a procedure whereby one or more persons are authorized
to sue or be sued or defend on behalf of themselves and all others similarly
situated and the judgment becomes binding on these others similarly situated.
Hence, those similarly situated, being absent parties, are deprived of their claims
or defenses without the opportunity to be heard. These derogations are
necessitated because it is impractical to join all those interested in the suit. If,
therefore, the assertions of Sedler to the effect that the class does not have to be
large are correct, one can argue that the class action under the Ethiopian Civil
Procedure Code hardly addresses itself to the necessities which historically gave
rise to the need for group representation. This is so because, it needs to be
stressed, the class action was invented in equity as a derogation from the ordinary
procedures of law to provide for situations where it would be impractical to join
all persons similarly situated.'™

Where only two or three or several persons are involved, it is obviously not
impractical to bring them all before the court.'” In such cases, there can be no
justification for derogation from the ordinary guarantees of due process of law.
Indeed, if the class action procedure in the Ethiopian Civil Procedure Code is not
attached to resolving this problem of impracticability of bringing before the court
all persons similarly situated, it cannot be said that it serves any meaningful
procedural purpose.

The Indian Code of Civil Procedure uses the term, “numerous”. Though it may be
argued that the difference between the term, “several” and “numerous” is not that
clear, it is obvious that the latter term signifies a much larger size than the former.
It is simpler to identify and ascertain several persons than numerous persons. The
point is that the issue of impracticality of bringing before the court all persons
interested in a suit is attached with the difficulty of ascertaining such persons and
their fluctuating character. And the term that describes best the size of such
unascertainable and fluctuating group is “numerous”. According to Indian
practice, “the law is now well settled that for this rule (class action) to apply, it is

not necessary that the parties must be capable of being ascertained and that even
fluctuating bodies can sue under this provision™.'"°

Federal Rule 23, as we have noted earlier'!" defines numerosity in terms of the

" See pp. 3-6 supra; Stephen C. Yeazell, From Medigval Group Litigation to the Modern Class Action,

Yale University Press, New Haven and London (1987) p2
109 “Impracticability” does not mean “impossibility” but only the difficulty or inconvenience of joining ail
members of the class — Marshall B. Grossman, op. cit, p. 116.

"'* Mulla, The Code of Civil Procedure (ed, P.M. Bakshi), Bombay, N. M. Tripatti Private Limited (1990,
p. 422,

Ml gee pp. 6-7 supra.
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3.2,

impracticality of joining all persons similarly situated. Even then, it must be
admitted that there is no single and precise formula for numerosity. Both Indian
and United States courts have used different sizes of numerosity to grant or deny
class action certification. = Numerosity largely depends on the particular
circumstances of each case. In India, thirty defendants were held to be numerous
enough for class certification. And in the United States, classes as few as eiglitgen
were held to be sufficient. But these class sizes are cited as illustrations of certain
cases whose particular circumstances necessitated lower numerosity thresholds.
The typical class action cases involve much bigger sizes. Thus, 550 taxicab
companies, 1,300 large public libraries, 10,000 wholesalers of gasohx}'c 250,000
users of heart ailment product and much larger classes were certified in the United
States in the 1970°s.''? These numbers, it can be observed here, are better
described by the term “numerous” than “several”.

Numerosity is very much linked with the essence of class action. The essence of
class action lies in the opportunity it affords to proceed with suits on behalf of
plaintiffs or defendants whom it is impractical to join. Necessity which arose out
of this impracticality provided the basis for the invention and application of;the
class action procedure. Its purpose is to resolve this necessity.

The use of the term, “several” in the Ethiopian Civil Procedure Code directs the
class action concept away from this necessity. But, the class action should not be
understood as a normal procedure to be used in lieu of the ordinary joinder
procedure. It is an extra-ordinary remedy necessitated by considerations of justice
where it is impractical to join all persons similarly situated. Where the number of
persons similarly situated is small or several, the ordinary joinder procedure should
apply. Fortunately, the constitution is silent as to the size of persons in a group,
thus making it possible for the legislature and the courts to make Art. 38 of the
code serve true class action purposes.

Commonality

Commonality is related to the question of how much class members must have
interests in common in order for one or more of them to sue or be sued or defend
on behalf of themselves and all others similarly situated. The issue has been a

subjecltl 3Of much litigation and courts have resolved it in so many different
ways.

2 gee Pp- 8-9 supra.; as C. A. Wright observed, “The requirement of a munerous class is intended to

protect members of a class from being deprived of their rights without a day in court ...” Law of Federal
Courts, Hornbook Series, Smdent Edition, St. Paul, Minn., West Publishing Co. (1983) p. 473; he further
observes that “extreme difficulty or impracticability of joinder™ arising from numerosity need to be
established for class certification — ibid.
" gee pPp- 8-9 supra
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Art. 38 of the Civil Procedure Code provides that all class members need to have
the same interest. But, the word same does not tell us much about how much
class members need to have interests in common. Sedler, discussing the subject
under Art. 38, argues that, “... in order for a representative suit to be maintained,
the interests of the parties must be identical'"* (emphasis mine). He ﬁn'thir
stresses that, “A representative suit is designed to enable persons having the same
exact interest' > in the suit to be represented by one party” (emphasis mine).

The Indian Code of Civil Procedure, too, uses the same term. In the case of India,
it is urged that “Tt is essential that the parties should have the same interest in the
suit although the expression “the same interest” is not understood to mean the
same thing as the same transaction™ '° Sedler appears to have based his conclusion
on the apparent meaning of the expression, “same interest” as it appears in the
Indian Code of Civil Procedure. However, a closer look at the Indian Code would
reveal that the identity of interest is just one aspect of the commonalty
requirement. It by no means excludes representation of parties with several
interests but having common questions of fact and law. To require the same exact
interest as a prerequisite is to drastically limit the utility of a procedural deviée
invented to resolve delays, and even denial, of justice. If the origin of the class
action was necessity, convenience and utility have now become, partially since
1938 and now fully since 1966, its major components. Convenience to the parties
and the court has now made it imperative that class suit certification be granted to
parties having interests severally but united in common questions of fact and law
so that a multiplicity of suits can be avoided. Indeed, Mulla, commenting on Rule
8 of the Indian Code, states, “It has been held that ‘the same interest’ does not
mean identical interest and that it includes similar but distinct interest”.""” This
broader construction of the term, the “same interest” is justified by the fact that the
eventuality of all class members having the exact same interest is very much
limited""®_though not impossible. And the law cannot be assumed to have been
provided for almost rare situations. In most cases, the exact same interest,
identical interest, the same interest or community of interest can only occur in

" Sedler, op. cit., p. 64

15 Ihid, p. 65
'S Mulla, op. cit., pp. 422-3
"7 Ibid, P.423; this is supported by the definition of the term in Black’s Law dictionary wherein it is stated
that the word, “same” does not always mean identical and that “it frequently means the same kind or
sPecies, not the specific thing; hence this term leaves room for interpretation.
% Mulla, op. cit.,, pp. 422-3. These are what were referred to as “true™ class actions. However, since the
distinction between “true”, “hybrid” and “spurious™ class actions were dropped, the class action as a
remedy has been expanded; “wnder this pew remedy some individuals who have interests must be
permitted to initiate a proceeding for and on behalf of all others who are similarly situated in order to try,
once and for all the common issues of fact and law” - Joseph J.Simeone, “Procedural Problems of class
suits”, Michigan Law Review, Vol.60 (1961-1962), p.925.

44



cases where the relief sought is in the form of declaratory judgment. Thus a
villager may bring a suit on behalf of himself and his fellow villagers for a
declaration of a right of way and for an injunction against the defendant for
distracting the way or water passage; any one tax payer may bring a suit against a
municipality on behalf of himself and the other tax payers to restrain the
municipality from misapplying its funds, i.c., a declaration on the application of
the funds by the municipality.

On the other hand, the constitution provides for a somewhat broader basis for the

) . s 119 .
representation of class members as it uses the term “similar interests”, ? instead of

the “same intere ,,,120 as in the Civil Procedure Code. To the extent that the term
“similar interests” is different from and broader than the terms, the “same
interest”,””’ we can presume that the narrow basis of representation in Article 38 of
the Civil Procedure Code has been superceded and replaced by Art. 37(2)(b) of the
constitution. However, though the constitution provides for a broader basis, it
does not tell us in fairly clear terms, how much class members must have interests
in common for one or more of them to sue and be sued on behalf of themselves

and all others similarly situated.

Art. 372)(b) itself is, therefore, open to diverse interpretation. However;( when
interpreting the constitution, one needs to have regard to the fact that, although in
some limited cases, an act by the defendant may cause the same or identical
damage to all members of the clalss,122 in many cases, “The only bond between
class members may be the defendant’s act, as when a defective product damages
many who are connected only by the common complaint against a common
defendant”.'” In such cases each member of the class may suffer damages
distinctly and separately from others; but the class members hold together common
questions of fact and law against the same adversary. If a group of people have
claims, even if severally, against the same actor whose act radiated within the
group the same issues of fact and law, there is no procedural reason for denying
the group as a group a common forum.'”* A good example in which this reasoning

was applied was the “Agent Orange” case (1983). The federal judge who heard

119

Art.37(2)Db) of the Constitution, note 6 supra

0 Ibig.

1 Black’s Law Dictionary defines the word “same™ as “identical, equal, equivalent; however, it does not
always mean identical”; and the word “similar” as “nearly corresponding; resembling in many respects;
somewhat like, having a general likeness”; it is thus clear that the word “similar” is much breader and more
inclusive than the word “same”,

12 These types of suits are what were known as “true” class actions under Rule 23 of the Federal Rules of
Civil Procedure, 1938 - see p. 5 supra; see also Simeone, note 19, supra; this has now been dropped
precisely because it would not resolve the issue of class action suits which involved interests held severally
by individual class members who shared important common questions of fact and law.

'Z Cappalli and Consolo, op.cit., p. 224,

124 Ibid, pp. 224-5; Slecan, op.cit., p.218.
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this case used the class technique on behalf of 2.4 million victims of the “Orange
Agent” in order to avoid “a tedium of repetition lasting well into the next
century”.'” This did not mean that all 2.4 million victims were damaged to the
same extent and had identical remedies. It only meant that there were questions of
fact and law common enough to justify class certification. Convenience and utility
were the primary considerations when granting class suit certification. One should
note here that it was more convenient and advantageous to the defendant to 8 all
the victims in one suit. In Victorian Investors v. Responsive Environment

Corporation [56. F.R.D. 543 (S.D.N.Y. 1972)], the rule which currently applied
was restated thus:

L3

“The existence of issues peculiar to individual plaintiffs is not d¥ itseif
reason for denying the propriety of the class action where there are
important common issues of law and fact relating to a financial report or
other public financial information claimed to have influenced the
investment decision of many persons and claimed to have influenced the
market price of the securities involved in the case.™?®

Thus, to answer the question, how much class members must have mtefests
in common for class action certification or authorization under the Eth16p1an
constitution, which we assume subsumes Article 38(1) of the Civil Procedure
Code, the incidence of important common questions of law and fact is sufficient.
The common issues arising from a common source of harm should be a sufficient
linkage between class members to justify action by representatives on behalf of
the group. If each member of the class were to file suit separately, “many
passages in the complaints will be substantially identical” and, hence, “a joint
litigation of the common issues will promote judicial efficiency.”'>’ This purpose
is, it should be stressed here, additional to the attainment of justice which, were it
not for the class action device, would be denied because of the impracticability of
joining numerous persons similarly situated.'”® The class action device, therefore,
serves the purpose of justice, convenience, and utility without, as we shall see
later, doing violence to the constitutional protection of personal representation in

suits affecting one’s rights and the opportunity to be heard as guaranteed by the
requirements of due process of law.

Cappalll and Consolo, op. cit., p. 225.
"¢ Grossman, op. cit., p. 17.
*? Cappalli and Consolo, op. cit., pp. 224-5.
' See pp. 2-3 supra; in U.S. practice, this element is considered together with the requirement of Rule
23(b)(3) that the common questions predominated over individual questions and, therefore, many judicial
opinions have ignored this requirement, see Grossman, op. cit., p. 16.
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3.3.

Consent As a Prerequisite

Article 38(1) of the Civil Procedure Code provides that one or more members of a
class can sue or be sued on behalf of themselves and all others only where the
court is satisfied that all persons so interested have agreed to be r@resented
Indeed, since the code envisages a class of several persons, it is not 1mpractlcal to
find their whereabouts and to obtain their agreements. The person who takes the
initiative is required to have the agreement of each member and he can only
proceed with the class suit on the basis of the agreement of individual members.
A class member who does not give his agreement neither gaing nor loses at the
end of the suit by the mere fact that he is 2 member of the class whose claims and
defenses have been litigated and resolved in the course of the suit.

Where the class representative proceeds with the class suit on the basis of the
agreement of the other class members, the relationship between the class
representative and the other class members is more of a client — attorney
relationship than that of a class representative - class relationship. The only
difference is that in the latter relationship the class representative is a mhember of
the class having claims and defenses in common with the other class members.
The class representative has a vested interest in the outcome of the case while an
attorney is only entitled to his fees. In both cases, however, the agreement of the
person represented is decisive. In both cases, too, the class member has his day in
court through a personally designated representative. In such cases, the question
of absent parties does not arise and the judgment on the case becomes binding on
all class members on the ground that they have been represented in the suit
through representatives they personally designated. The principle of res judicata
applies on all class members since they have, through their personally designated
representatives, litigated all the issues of law and fact which arose in the suit. A
suit in which representation of persons is based on the agreement of those persons
is hardly a class suit. We have seen earlier the circumstances that gave rise to the
need for the class action procedure. It should be noted that the class action was
introduced with a view to solving the procedural hurdle represented by consensual
representation; it was a shift from consensual representation, as provided under
Art. 38 of the Ethiopian Civil Procedure Code, to non-consensual representation
as is the law and practice in India and the United States.'” A person affected in
common with other members of a class by the acts of a defendant who desires to
proceed with a suit on behalf of himself and the other members of the class cannot
in many cases obtain the agreement of these other persons because they are too

12 gee pp. 2-3, supra; on the non-consensual nature of class action representation, see Yeazell, note 2
supra, pp. 11-16.
47



numerous; these other persons cannot be joined in the suit because it is
impractical, each member of the class cannot pursue his own separate suit
because the damage and the compensation recoverable may not justify the cost of
the suit and also because it will not be convenient to deal separately with the
issues of fact and of law which are common to all class members.' S.C. Yeazelb .
has aptly described the situation that a customer having a grievance with a
department store in common with thousands of customers would face:

“To begin with, no single customer would be likely to know that others
were similarly situated. Even if a customer guessed that others had the
same grievance, it would be virtually impossible to locate those’ who
found themselves in the same situation. Even if they could be located, the
chances of organizing them into a group, securing agreement to share
litigation expenses, agreeing to hire a single lawyer and the like would be
very difficult. In addition, not only are these difficulties predictable, but
the individual customer has no incentive to try to overcome them - the

stakes for anjy individual are too low to warrant the task of
organization.” '

Under these circumstances, the requirement of the agreement of class members is
impractical. Thus, Rule 8 of the Code of Civil Procedure of India only requires
authorization by the court, so that a person, upon satisfying the requirements of
numerosity, commonality, authorization by the court and notice, can proceed with
the class suit on behalf of himself and other class members without having to
obtain the agreements of the other class members. Thus, agreement of class
members is not a requirement under the Indian Code.”** This is also the case with
Federal Rule 23. TUnder the latter Rule, it is only necessary to satisfy the
requirements of numerosity, commonality, typicality and adequacy of
represe:nt:«.ltion;133 in addition, it is necessary to show that the case falls under one
of the three categories discussed elsewhere in this paper.134 The agreement of the
parties is irrelevant for class action certification.

It appears, therefore, that under Rule 8 of the Indian Code of Civil Procedure and
Federal rule 23, the purpose to be served by the agreement of the parties as
provided under Art. 38 of our Code is effectively served by the requirements of
adequacy of representation and notice. The requirement of authorization is
common to the three legal systems though, under our system, given the consent of

138

5.
B! Stephen C. Yeazell, note 2 supra, p.10.
2 Mulla, op. cit. P.421; Sedler, op. cit., p.63.

"3 Rule 23, Federal Rule of Civil Procedure, note 33 supra; Yeazell, note 9 supra, p. 15; Cappalli and
Consolo, op. cit., p.231.
4 See pp. 13-15 supra.

Note 28 supra; see also Mulla, op. ¢it., p. 421; Simeone, op. cit,, Cappalli and Censolo, op. cit., pp. 224-
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group members as a requirement, it can be observed, the authorization of the court
is expected to be automatic'® and, therefore, the consent of class members
appears to be unnecessary. In other words, under our Code, too, the consent of
class members is not necessary because the class suit can only proceed with the
authorization of the court; and the court is expected to give authorization where it
is reasonably certain that the object served by the consent of class members is’
satisfied through the adequacy of representation and notice.

3.4. Adequacy of Representation and Notice

We have seen in the preceding section that the terms used in Art. 38 of the
Ethiopian Civil Procedure Code relating to the requirements of numerosity and
commonality have denied the class action procedure under our Code of its
essence. The requirement of the agreement of class members for being
represented in a class suit is not only unique to class actions under the Ethiopian
Code but is also unnecessary. The fact that it is unique is indicative of lack of
regard to the experience of other countries and, thus, it is submitted, has
contributed to its defects and non-use. '

Indeed, it is possible that these shortcomings explain, to a very large extent, the
absence of class action cases in Ethiopia. The class action procedure as it exists
now under our Code is not usable. Why would a member of a class of several
persons surrender the prosecution and control of his own case to another class
member when he can personally or through his personally designated
representative appear before the court and conduct his suit under his control and
in a manner he thinks fit. Where the persons involved are several, the surrender
of such a fundamental right is not reasonably expected and required. Nor do the
small claims of only several persons justify the cost of class suits. Several
persons cannot normally forge a viable litigating unit for small claims. It will not,
therefore, be farfetched to believe that the very nature of the procedure under Art.
38 of the Civil Procedure Code resulted in its non-use.

Accordingly, it is suggested that class actions under our Code need to be redefined
in terms of numerosity and commonality as these requirements are understood and
applied in India and the United States. In these two jurisdictions, the consent of
class members to proceed with class suits on their behalf is not only considered
impractical but also irrelevant. Since class suits can only proceed upon the
certification or authorization of the court, the purpose to be served by individual
consent is covered through the process of certification.

1% Sedler, op. cit., p.63.
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If these arguments are correct, then the requirement of the agreement of class
members can safely be dropped. The court should be able to protect the interests
of absent class members by making sure that the other imperatives of class action
certification are fully complied with. Accordingly, the requirements of adequacy
of representation and notice to absent class members assume added significance
and hence deserve some-more elaboration.

3.4.1. Adequacy of Representation

As noted earlier, adequacy of representation addresses the question of whether
the person who is to represent absent class members in a class suit is in a position
to fairly and adequately protect the interests of the class members he gepresents.
Art. 38(1) of the Civil Procedure Code does not provide for the responsibilities of
such person in protecting the interests of absent class members.

Since the agreement of other class members is required, it is assumed that class
members will not give their agreements to a person or persons who are unlikely to
protect their interests, apart from the fact that they need to have the same interest.
Under Rule 8 of the Indian Code of Civil Procedure, the court has the authority
and the responsibility to ensure that the person who represents absent class
members proceeds with due diligence so that where, in the opinion of he court due

diligence is lacking, such person can be substituted by any other person having the
same interest.

Federal Rule 23 of the United States, on the other hand, has made adequacy of
representation one of the four prerequisites for class action certification. U.S.
practice attaches considerable importance to adequacy of representation for two
basic reasons. The first reason is that the person who represents absent class
members is entrusted virtually with an absolute conirol over the conduct of the

case. Here is what a U.S. court stated regarding this power of a representative in
class actions:

“One who brings a2 suit .. holds and retains absolute dominion
over it unless the court orders otherwise upon findings made
after hearing that it is not being prosecuted in good faith, with
vigor and reasonable capacity. There can be but one master of
litigation for the plaintiffs. The original plaintiffs assumed the
burden of prosecuting the cause to a conclusion and the liability
to costs if defeated. It would be impractical to permit litigation
in these circumstances to be conducted by the independent
action of several plaintiffs acting without harmony and
according to divergent ideas as to the establishment of the
liability of the defendant. This is the general rule supported by

1% Ses pp. 11-13 supra.
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many authorities.”'”’

Thus, the class representative may fail to call relevant witnesses; he may fail to
introduce relevant evidence; he may fail to have the case dismissed or settle it
with the defendant. He controls the fate of the interests of absent class members.

The second reason is that absent class members are assumed to have argued out
their case through the class representative and hence the principle of res Jua‘!cata
applies in respect of all issues of fact and law litigated by the class representative.

“When the law suit is certified by the trial court as a class
action and prosecuted to a judgment on the merits, this
judgment will bind all members of the class regardiess of their
participation in the suit. An adverse judgment will preclude
them from ever again litigating either the whole claim or any
particular issues. But should the class be victorious, the
defendant is bound by the judgment of habﬂlty, and absentees
need only appear to prove their damages.”

Absent class members not only surrender to the class representative, the control of
the conduct of the case and, thereby, control over the fate of their interests, but

also lose their future claims or defenses. Adequacy of representation is, ther¢fore,

an important factor to determine class action certification. '

How, then, is adequacy of representation determined. First of all, the
representative needs to belong to the class which he represents, for he cannot sue
or be sued or defend on his behaif and on behalf of others similarly situated unless
he is one of those who are similarly situated in terms of claims or defenses.
Secondly, the “representative ought to be squarely aligned in interest with the
represented.”*® The representative, i.e., the named plaintiff, ought to stand in the
shoes of those whom he represc:nts.I40 ‘"These requirements together constitute
what is generally referred to as fypicality. Typicality is generally held to be
satisfied where there is no adversity or antagonism between the interest of the
representative and the absent class members in any essential re:spe:c:ts.141 We have
noted earlier that it is not the relationship that the number of plaintiffs on record
bears to the number of the class members or the amount of claims that matter in
determining typicality.'” Where the whole class is affected by the same injurious
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Simeone, op. cit. P.933
138

Cappalh and Consolo, op. cit. P.227
* Grossman, op.cit., p.18; in U.S. practice, where the interests of the representative are typical of the
interests of some groups but not of others, sub-classes can be designated; note also that “the claim of even a
relatively small member of a class can be ‘typical’ even of the claims of larger ones” — Ibid; see also
generally pP. 10-11 supra.

Grossman, op. cit., p. 18.
1 See pp. 10-11 supra.
"2 Grossman, op. cit., p.18; see also p. 11 supra.
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act or where the interests affected are protected by the same legal rule or equity
rule, typicality is presumed to exist.'® Typicality of interest is the door through
which the representative makes his way to representation of absent class
members. But, it is not the only condition that determines adequacy of
representation. Indeed, U. S. courts do not attach to typicality of interest much

significance any more. Thez see it as a factor that buttresses the requiremgnt of
adequacy of representation.'"

Secondly, the fact that the interests of the representative are typical of the
interests of the absent class members is, though necessary, not sufficient to ensure
adequacy of representation. This requirement is based on the due process notion
that the interests of any party who is not before the court and who is bound by the
adjudication be adequately represented. The question of whether the interests of
absent class members can be protected by the class representative is largely a
question of fact to be decided by the court having regard to the particularities of
each case."”® Here again, neither the number of persons representing the class nor
the size of their individual interest is decisive. Rather, “the crusading zeal of the -
representative party and the incentive of a substantial contingency fee which may
be earned by the representative party’s attorney are key.”“f’ The character of the
representative and the qualifications and experience of the attorney are, therefore,
vitally important elements in determining adequacy of representation. These are

requirements which should be made part of or read into Art. 38 of the Ethiopian
Civil Procedure Code.

3.4.2. Notice

Since Article 38 of the Ethiopian Civil Procedure Code requires the agreement of
group members for the class action to proceed, it does not require notification. On
the other hand, rule 8(2) of the Code of Civil Procedure of India, provides:

“The Court shall, in every case where a permission or direction
is given under sub-rule (1), at the plaintiff expense, give notice
of the institution of the suit to all persons so interested, either
by personal service, or where, by reason of the number of
persons or any other cause, such service is not reasonably

practicable, by public advertisement, as the Court in each case
may direct”. 'V’

This is s0 because, under the Indian Rule, the class involved is “numerous™ and

3 See p. 11 suprd”

“ gee p. 11 supra.

* Grossman op cit., p. 19, see also pp. 11-13 supra.
¢ Grossman, op. cit. p. 19.

T Reproduced in Mulla, op. cit. p 420-1.
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not “several’ and, perhaps more significantly, the class representative does not
need to show the agreement of class members to proceed with the suit.
Agreement of class members is not made a requirement since it would be
impractical to obtain the agreement of numerous persons. “It is, therefore
necessary that notice of the suit should be given to all the parties who would be

bound by the decree, for otherwise, a person might be concluded by % suit of
which he was unaware.” '*

The notice requirement of Federal Rule 23 of the U.S. is applicabie jn principle to
damage class actions, also known as “(b)(3)” actions, although authoritics advise
U.S. judges to order notice in other class actions, t00.

It is important to note here that the cost of notice can be so prohibitive that this
requirement can render the class action procedure an empty shell. This is even
more so when one considers the high standard of service of notice provided in
Rule 8 (India) and Federal Rule 23 (U.S.). Under Rule 8, personal service is the
normal requirement; only where the plaintiff can show that this is not reasonably
practicable that he can be allowed the second type of service, i.e., ‘public
advertisement. In countries like ours, these types of service of notice may be

prohibitively high. Under Federal Rule 23, the requirement is even more
demanding."*®

It may be observed here that in the case of Ethiopia, the purpose of notice to
absent class members may essentially be limited to enabling them to “opt-in” as is
provided for under Article 38(2) of our Code and Rule 8(3) of the Indian Code or
to “opt-out” as is the case in U.S. law and practice (our Civil Procedure Code as
well as the Indian Code of Civil Procedure do not have provisions for “opting-
out”, i.e., exclusion of a person from the suit and its consequences upon his
application). The opportunity to opt-out is predicated upon the pursuit of
individual prosecution of one’s own case and this is in conformity with the
imperatives of due process of law, However, those who opt-out rarely pursue
prosecution of their case largely due to the high cost involved in private
prosecutions.'”” The possibility of private prosecution is even more remote in
small claims cases. On the other hand, the right to opt-in is an essential aspect of
due process of law; this right needs to be respected as far as possible by giving
due notice to as many class members as practicable.

8 Ibid, p.425.

*** Cappalli and Consolo, op. cit., p. 231,note 63.

% gee p.15-16 Supra, esp. notes 91 and 92.

! See Cappalli and Consolo, p. 230 note 63 and p. 232 note 6 in addition to the discussion of notice on pp
15-16 supra.
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3.5.

However, it must be observed here also that the purpose served by notice in class
suits is to a very large extent served by the requirements of adequacy of
representation. This is because the interests of absent class members are certain
to be protected with or without their knowledge of the class action suit where the
interests of the class representative are the same as theirs and where the
representative has all the qualities required — honesty, zeal, capacity to retais
qualified and experienced lawyer, etc."”? These are matters with which the court
needs to be satisfied before granting class action certification. And it is suggested
that this is the point on which our law needs to be express and effective. In this
country, to require effective notice could prove to be too much in terms of cost
and, therefore, impractical. This does not mean that notice will have to be
dropped altogether. It only means that, initially, i.e.,, for the purpose of class
action certification, simple newspaper advertisement'> can be sufficient. Where
the class representative wins the case, he can afford better and effective means of
notice to invite class members to prove their individual damages and collect their
awards.

“B » | ] n C] ! I- C l.ﬁ l-

As we noted earlier,ls‘4 for a certain suit to be certified as a class suit, it is not
sufficient to satisfy the four conditions which are usually referred to as
“prerequisites”; there are other imperatives which need to be fuifitled. These other
imperatives are usually referred to as “requirements”; these requirements can only
be met by showing to the satisfaction of the court that the suit falls under one of
the three categories discussed above.

Since these requirements are by their very nature additional conditions for class
certification, they restrict the availability of class suits as a remedy. Those who
advocated for their express inclusion in Federal Rule 23 seem to have been
impelled by the need to protect the normal individual guarantees of due process of
law. And, indeed, due process of law as a fundamental tenet of justice is a value
which should not be compromised except for a higher societal interest. It so
happens that class action suits also serve the same purpose of justice as the
guarantees of due process of law.

In U.S. practice, a policy decision has already been taken that class action suits
which do not fall under any of the three categories do not serve the purposes of
justice and, in such cases, the normal due process of law is the best method for the

-

152 See, for example Yeazell,

15,
= Cappalli and Consolo, op. cit., p. 232, note 64,
™ See pp. 8-15 supra.

lass Action, note 9 supra,
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attainment of justice. In Indian practice, however, the law attaches no legal
significance to the category to which a class action suit belongs. Thus, the primary
concern is to extend the rules of standing and to enable social action groups help
the poor and the disadvantaged sections of the population to have access to
jus’[ic:e.155 Redress of the injustice done to the poor, who otherwise could have no,
access to justice, is more important than the protection of individual rights to thg
due process of law. And in so far as Art. 38 of the Ethiopian Civil Procedure Code
is silent on requirements, it seems that Ethiopian law does not attach any legal
consequence to the category under which a class action suit falls. We are entitled
to draw the conclusion that in Ethiopia, too, the primary concern is affording
access to justice to the poor and less advantaged sections of our populaﬁon. For
the moment at least, this seems to be the right approach.

This, of course, does not mean that Indian and Ethiopian courts can safely
disregard the elements embodied in the requirements of class action suits. For
example, it will be unjust and inefficient for any court to certify a class action suit
where the common questions of fact and law do not predominate over individual
questions.”® Where individual questions outweigh both in extent and complexity,
individual suits will be preferable. Nor can any court certify any class action suit
unless it is satisfied that the class action suit is superior to individual suits in
relation to the time to be spent on common issues and individual issues. These are

factors which the court must consider in the exercise of its authority to certify or
authorize class action suits.

In a similar vein and perhaps more important from the practical point of view, a
court may have no alternative other than certifying a class action suit where it is
made clear to it that separate actions “inescapably will alter the substance of the
rights of others having similar claims”.””’ This is also the case where numerous
plaintiffs bring a claim against a fund which is insufficient to satisfy all claims.'*®
This is so because individual judgment decreeing recovery from the fund may so
dissipate it that the rights of others similarly situated will be definitely impait'f:d.'s9
Similarly, class action certification is unavoidable where varying adjudication with
respect to individual members of the class would establish incompatible standards
of conduct for the party opposing the class.'® This requirement is clearly
applicable where the opponent is required legally or in practice to treat all the class
members equally. Finally class action suits in which plaintiffs pray for final

133 Rajindar Sachar, “social Action Litigation: Activist and Traditionalist Judges”, The Supreme Court
Cases, Eastern Book Company, India (1987), Vol. 1, pp. 14-16.

1% 1 anders it.al op. cit., p. 560.

**7 Ibid, p.557; Grossman, op. cit. p.20.

138 1 anders et. al., op. cit., p.558.

1% Grossman, op. cit., p.20.

1% bid, pp. 19-20.
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3.6.

injunctive or declaratory judgments are obvious suits whose certification is
normally expected. These suits mainly involve cases where the defendant has
acted or refused to act with respect to the class as 2 whole. They are often used in
civil rights cases where the defendant has created a class of injured persons by his
own actions.

These factors need to be considered by Ethiopian Courts. It is, however, difficuit
to suggest that all class suits need to satisfy them for certification. Provided the
prerequisites are fulfilled and provided further that they can advance the
opportunity of the poor to have access to justice, class action suits should be
certified notwithstanding that they do not fall under any of the categories.

ecove f Damages

3.6.1 Sharing in Litigation Expenses

In class action suits, claims are brought against the defendant, on behalf of the
class representative himself and on behalf of other persons whom the class .
representative represents. The class representative becomes the plaintiff and the
other class members become plaintiffs only through their class representative. The
class representative assumes the authority to enter into service contracts, i.e., to
incur expenses on behalf of the class and also to be a judgment debtor or creditor,
on his own behalf and on behalf of all others similarly situated. All others
similarly situated either lose or gain in the same way as the class representative.

Where the class representative loses his defense and the class is held to be liable,
only the defendants on record on whom service of process is served bear the
consequences. It is generally the rule that the judgment against the class cannot
have the effect of imposing personal liability on absent class members. Judge
Johnson in Montgomery Warly and Co. v. Langer (1948) is quoted as having held:

“No one has ever previously believed that a federal court was
entitled, on the basis of class representation alone, to enter 2
personal judgment of pecuniary liability against an individual
who was in no other manner being brought into court.”'®!

The basis of this rule is the constitutional right to be at risk only after being
brought into court as a party by appropriate process.'®® Thus, unless duly
summoned to appeay in a legal proceeding, a person not a privy may rest assured
that a judgement recovered in such proceeding will not affect his legal right.

! Simeone, op. cit., p. 930.

162 Cappalli and Consolo, op. cit. P. 234,
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A somewhat modified version of this rule applies also in India. Mulla explains the
general rule thus, “... when a person is allowed to represent others as defendants in
a representative capacity, the decree passed in the suit will be binding on the
property of the persons represented but that they will not be personally liable
unless they are ec nomine [named partics] on record.”® In India, therefore, the
absence of a class member from a class suit does not prevent the executign of the
judgment on his personal property; this means that his absence is deemed tb have
no effect on his constitutional right of due process except that the judgment will
not impose personal liability other than on his property.

When a party brings a class suit on his behalf and all others similar}y situated and
wins the case all others similarly situated have the duty to share in the expenses
incurred by the class representative. The class representative, though entitled to
his share of damages, will have incurred expenses much larger than what he can
recover in the form of damages. In addition to his personal expense, he will have
contracted huge sums of attorney’s fees. As regards the liability of those
represented in a class suit brought to a successful conclusion, the Supreme Court
of the United States laid down the rule in Trustees v. Greenough (1881) thus:

“... where the bill was filed not only in behalf of the
complainant himself, but in behalf of the other bond holders
having an equal interest in the fund... and done at great
expense and trouble on the part of the complainant; and other
bondholders have come in and participated in the benefits
resulting from his proceedings. .. [t would be very hard on him
to turn him away without any allowance except the paliry sum
which could be taxed under the fee-bill. It would not only be
unjust to him, but it would give to the other parties entitled to
participate in the benefits of the fund an unfair advantage”m

The principle involved here is that no represented person may gain unless he
submits to bear his own proportion of fees. And in many cases, such expenses
need to be distributed among class members proportionately since their claims
could be several though they all share common issues of fact and law. The class
attorneys are, therefore, paid an amount assessed by the court and deducted from
the common fund of damage recovered by the class representative.'®® The fees
paid to attorneys take into account services rendered plus risks assumed by
attorneys for, since they often advance court fees and other litigation costs, they
are exposed to the risk of getting nothing at the end of the proceedings..166

'3 Mulla, op. cif,, pp. 426-7.

'f" Simeone, op. cit., p. 951, see aiso Cappalli and Goasolo, op. ¢it., p. 230, note 54.
** Ibid, p. 229, note 50; Yeazell, Civil Procedure Note 3, supra, p.1001.

' See ibid, p. 229, note 50 and 51; Yeazel, Civil Procedure, p. 1001,

57



3.6.2 Managing Damage Differences

In U.S. class action practice, the issue of individual differences in damage
calculations for each class member is one of the factors that determines the
manageability of class actions and, therefor, the certification of class action suits.
This issue inevitably arises in modern class actions because of the fact that class
action suits are now possible under Federal Rule 23 in respect of class members
who suffer damages severally by the same act or series of the same acts of the
defendant but are united by common questions of fact and law. In this regard, it
has been held that anticipated difficulties to calculate and allocate individual
damage should not defeat the class action where it is clear that wrongful conduct
has resulted in identifiable loss.'®” The rationale of this rule was stated as regards
securities class action, in Grad v. Memorex Corp. {1973), thus:

“If liability is found, it is unquestionable that the court has
the duty to see that wronged shareholders recover. To deny
a class determination on the ground that the computation of,
damages might render the cause unmanageable would
encourage corporations to commit grand act of fraud instead
of small ones with the thought of raising the specter of
unmanageability to defeat the class action. The court does
not deceive itself in believing that this task will be easy; it
does believe, however, that justice requires it be
::1t’t.ernlzv\:em:l”Eﬁs

A number of alternative methods are adopted to calculate individual <:lan‘1ages.“59
Some courts have used the same standard formula to fix liabilities and damages of
class members: thus, each class member was charged with the same unlawful odd
lot differential (Eisen v. Carlisle and Jacquelin (1968); in Illinois v. Harper and
Row Publishers (1969), buyers were deemed to have been affected in the same
manner and to the same extent. In anti-trust and securitics cases, total sales figures
and other summary and statistical techniques were used to prove damages on an
aggregate or class wide basis. Some other courts proceed by separating liability
and damage issues so that if the defendant is found not liable, the court is spared
from becoming embroiled in discovery problems relating to damage calculations.
The deferral of damage computation until after liability has been established has
thus been recognized as an effective procedure to manage class actions. Still other
courts use class wide trial followed by a test case for damage. This method
involves trial for all class members with respect to liability, and the damage claims
of only selected class members. Such procedure is preferred by some courts on the

'” Lee Freeman, Jr., “Manageability of the Action: The Main Battleground”, Class Actions j973, Note 51.
Supra, p. 49.

** 1bid, p. 50.

% Tbid, pp 50-58; also Cappalli and Consolo, op. cit., p. 233.
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ground that it retains the advantage of total separation of damages and liability
issues and at the same time can induce the defendant who has been impressed with

the plaintiffs proof of damages in particular cases to settle the claims of other class
members.

The utility of separating liability issues from damages issues is augmented wl?cfe,
as practiced by some courts, a special master is relied upon to deal with the details
and masses of documentary evidence adduced in support of individual damage
claims. This method can be effectively used in legal systems like Ethiopia’s where
the right to a jury trail does not give rise to any constitutional controvessies since
no such right is recognized by the constitution.

Finally, where the identity of injured class members is not known, and aggregate
damage is nevertheless proved, most courts use the “fluid class recovery”
method.' This method is grounded on the notion that there may be cases, most
notably consumer class actions, where absent class members cannot be identified
or the class may be so large and the average individual claim so small that the
total cost of distribution would exceed the aggregate amount recovered for e__i'ch
class member. In such cases, the concept of “fluid class recovery” has been
advanced. Thus, defendants would not be permitted to keep ill-gotten funds and

recovery would be used to benefit those individuals having future dealings with
the defendants.

Each method of dealing with damage recovery issues outlined above can best be
used by having regard to the particular case before the court. The adoption of any
of these methods, therefore, needs to be left to the discretion of the court. It
appears that the last two methods are perhaps more expeditious and can save the
time of the courts by entrusting the administration of details and technicalities to
the management of specialized professionals. Ethiopian courts may, therefore, be
advised to pay particular attention to appointing special masters to deal with details
of damage computation and also to administer “fluid recovery funds” in the event
illegible class members cannot be identified.

4. Concluding Remarks .

The utility of class actions lies in the fact that they provide a procedural device

70 Ibid, P- 57, see also Yeazell, Civil Procedure, note 3 supra pp. 1002-3 see also Jonathan M. Landers,
James A. Martin, Stephen C. Yeazell, Civil Procedure. (2"rl edition), Little Brown and Company, Boston,
Toronto (1988), pp 565, 587-8; note that past victims of the class who proved their claims cannot benefit
from the unclaimed fund, because, as the court in Eisen v, Charlisle and Jacquelin held, “such 2 recavery
would expropriate finds belonging to class members who had not asserted their claims and give a windfall
to these who claimed” Ibid, pp. 582-3.
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for numerous persons to come together and forge one viable litigating unit. It
thus enables group members to confront a more powerful defendant or
plaintiff. It paves the way for the vindication of wrongs suffered by
individuals, who, were it not for this device, would have neither the capacity
nor the inclination to pursue the case. At the same time, the device enables
defendants to settle the issue of their liabilities in one suit and thus %o.save
themselves a multiplicity of court cases entailing substantial cost. Once the
issue is settled for or against the defendant the principle of res judicata can be
invoked to bar subsequent suits by individual class members. ~

Similarly, the class action device saves the courts time and labour because it
helps them avoid trying the same issues of fact and law which were it not for
this device, would arise in a multiplicity of cases pursued by class members
individually. The class action serves yet another and no less significant social
purpose; it serves as a deterrence of illegal conduct especially by big business
groups, and even by the state itself through its organs. Absent class action
procedure, an illegal act of such bodies can cause widespread ddmage to a
large number of citizens and they can get away with it without any penalties.
Such cases can be too overwhelming for the ordinary law enforcement
machinery of the state. The damage claims of individual victims can be too
small to be pursued in court individually., The class action is, therefore, the
most efficient and effective deterrence for such unlawful conduct.

The end of justice is perhaps the more fundamental purpose the class action
procedure serves. Justice necessitated the invention of the class action and
provides its raison d’efre. Today, in the United States and India, the class
action is one of the most important remedial procedures that affords the less
advantaged sections of society access to justice. Of the multitude of citizens
who are victimized by a wrongful act of an industry, a wholesaler, a school, a
company, etc, few are aware of the source, the cause and consequence of the
wrongful act and of their rights against the wrongdoer.'”' A few of the victims
who are aware and who can raise the required financial resources can take the
initiative and bring an action on their own behalf and on behalif of all other
victims. Hence, the class action is very much related to the practical aspects
of justice; “it takes justice to places where people live, work and love.”

From this point of view, “the class action is a powerful tool for actualizing
important rights which sit grandly in revered documents like constitutions and
EEC treaties but which generally remain no more than noble thoughts.'”

17¢

See for example Cappalli and Consolo, op. cit., pp. 221-2.

' Ibid, p. 224.
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In its aspect as serving the ends of justice, the class action procedure is very
much related with social action litigations. Whereas, today, class suits are
usual in the United States mainly for the protection of consumers, this purpose
does not appear to be of topical significance in countries like Ethiopia where
many of the people live either below or just on the poverty line. “Every.
country must orient social action litigation to the peculiar and pressifg,
problems it faces. ... No two countries have identical problems nor identical
remedies. ...”"" Thus social action litigation must concern itself with the real
problems of the poor and the deprived.

In this connection, Justice Bhagwati of the Supreme Court of India i§ quoted
as having stated:

“It is also necessary to point out that if no one can have standing to maintain an
action for judicial redress in respect of a public wrong or public injury, not only
will the cause of legality suffer but the people not baving any judicial remedy
to redress such public wrong or public injury may turn to the street and, in that
process, the rule of law will be seriously impaired. It is absolutely essential
that the rule of law must wean the people away from the lawless street and win
them for the court of law.”""

The poor and the deprived can only be won for the court of law if there are
adequate procedural devices, along with substantive rights, of course, by
which they can get remedies and redress wrongs they are made to suffer. The
class action procedure is, therefore, an appropriate device for the poor and the
deprived because it enables them to pull their resources together and achieve
judicial redress which would be unattainable if they were to proceed
individually. It is a necessary and practical way of affording to the poor and
the deprived access to justice.

It is, therefore, suggested that the limitations of Article 38 of the Ethiopian
Civil Procedure Code be revised with a view to making the procedure
available not only to several persons having the same interest but also to
numerous persons whose claims could be several but who are united by
common questions of fact and law. Also the requirement of the agreement of
class members should be dropped since, as Yeazell staed:

“Interest provides the substitute for individual initiative and consent; the class
action justifies action that legally binds another without his consent by pointing
out that his interest is represented in a situation in which it is inconceivable that

17 Sachar, op. cit., p. 15,
17 Tbid, p.14.
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he would not wish his interest to be so pursued.”175

Accordingly, Article 37(2)(b) of the constitution needs to be so interpreted as
to render the limitations of Article 38 of the Civil Procedure Code

inapplicable. Only thus, it would seem, can the class action procedure be an
effective constitutional remedy in Ethiopia. )

' Yeazell, op. cit., note 30 supra, p. 15.
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The Place of International Human Rights Conventions in the
1994 Federal Democratic Republic of Ethiopia
(FDRE) Constitution

By Ibrahim Idris”
[. Introduction

Article 9(4) of the FDRE Constitution states that ‘international agreements ratified by Ethiopia
are an integral part of the law of the land.” Internationa! human rights conventions are special
kinds of ‘international agreements.’'To date, Ethiopia has ratified or acceded fo the major
international human rights instruments, including the two 1966 UN Human Rigl:ts Covenants
and numerous other human rights instruments advanced by the United Nations subsidiary
organizations such as ILO, UNHCR and UNESCO. In June 1998, Ethiopia‘ratiﬁed the African
Charter of Human and Peoples’ Rights.

Ethiopia’s ratification of international human rights instruments might goaél one into '
raising several questions of constitutional significance. These, infer alia, pertain to two sgéciﬁc
issues: Is a ratified international human rights convention internally applicable as part of
Ethiopian law without being published in the Negarit Gazeta, Ethiopian law gazette? If such a
convention becomes part of Ethiopia’s internal law, what is its position in the hierarchy of the

country"s domestic legal order?

In international jurisprudence, these and other related issues are treated in the context of
the relationship of international law to national law based on two widely accepted doctrinal

approaches: monism and dualism. 2 However, as these doctrines are theoretical in nature and

" Asst’ Professor, Faculty of Law, Addis Ababa University (Former Dean of the Facuity of Law).

' In international law, there is anarchy in the use of such terminologies as treaty, convention, pact,
agreement, arrangement, and protocol. All these refer to an instrument resulting from negotiations of
states and agreeing to be bound by it in accordance with international law and their respective by
constitutional law. Because the choice of terminologies is governed by arbitrary considerations of states
concerned, there is no uniform standard of nomenclature. Of these termindlogies, the terms “convention”
and “treaty” are commonly and interchangeably employed. In this paper, the author has aiso found it
appropriate to use these two terms interchangeabley. '

* Mark W. Janis, Richard S. Kay and Anthony W. Bradly, Evropean Human Rights Law, 1995, p.
448.
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draw legal scholars into an endless controversy, the author has not found it essential to dwell on
them in this paper. Instead, an attempt will be made to look into practical matters.

As things stand now, any afttempt to find straight answers to questions concerning the
internal application and the position of ratified international human rights conventioni in the
hierarchy of Ethiopia's laws in the light of the FDRE Constitution is a challenging task’ This
could be for at least three reasons. Firstly, the Constitution’s provisions are too vague to assist in
finding direct answers to the questions. Secondly, Federal Ethiopia has as yet ‘not enacted
legislation on treaty making procedures capable of elaborating the Constitution’s provisions on
matters relating to international conventions. And thirdly, the House of Federation, the second
house of the Ethiopian Parliament whose powers include the adjudication of constitutional
issues, has not yet come up with pertinent decisions providing guidance on the interpretation of

the provisions of the Constitution.

In writing this short article, it is, therefore, the aim of the author to discuss the pfocess
under which international human rights conventions would become internally applicable, and
also the position these conventions hold in the hierarchy of the Ethiopian legal order. To this end,
relevant provisions of the Constitution and other pertinent laws of Ethiopia are closely examined.
Moreover, in the desire to throw light on the issues under consideration, an attempt has been
made to refer to the pertinent laws and experiences of other countries. Where appropriate, rules.
and principles of international law are also invoked. The whole exercise, the author is convinced,
would initiate serious debate within the academic circle whose concerted effort could no doubt
be essential in the enhancement of the understanding and application of ratified international

human rights conventions in Ethiopia.

II. International Human Rights Conventions in Ethiopia in Historical Perspective

Ethiopia has been a party to bilateral treaties since a very long time. In the early days, regional
kingdoms concluded many of such freaties. The following were some of those bilateral treaties

concluded by regional kingdoms in the 19" century: The Anglo-Shoan Treaty of 1841, the
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Franco-Shoan Treaty of 1843, the Roland-Wibe Treaty of 1849, the Plowden-Ali Treaty of 1849
and the Russel-Neguisie Treaty of 1859.°

However, Ethiopia’s history of participation in the sphere of international human rights
and humanitarian conventions could only be traced as far back as the time when it joined the
League of Nations. Ethiopia was admitted to the League on September 23, 1923. As a member
of the League, it endorsed several international human rights and humanitarian conventions. It
endorsed the Convention Prohibiting the Practice of Slavery, on Scptember,}.-ES, 1926; the 1907
Hague Conventions on the Laws of War, on October 4, 1935; and the Gene#a Convention on the
Amelioration of the Conditions of the Wounded and Sick in the Field, on January 15, 1936.
Ethiopia also ratified or acceded to the various conventions of the International Labour

Organization. Ethiopia joined the Organization in 1923.

Ethiopia’s role in the development of international human rights conventions began to
take a new chapter with the adoption of the United Nations Charter on October 24, 1945.
Ethiopia was the founder of the United Nations Organization. it was one of those 46 countries
that were invited by the United States to attend the discussions on the draft constitution which
has come to be known as the Dumbarton Oaks proposals. Ethiopia participated in the San
Francisco Conference that led to the establishment of the Organization on October 24, 1945.

Ethiopia was also one of those countries that played an important role in the addption of
the Universal Declaration of Human Rights of December 10, 1948. The Universal Declaration of
Human Rights is regarded as the foundation of modern international human rights law. Although
the Declaration was not intended to be a legally binding document, its preamble proclaims that it
is * a common standard of achievement for all peoples and naﬁons.’ The Declaration I}as
therefore, played a decisive role in influencing Ethiopia's laws right from the eatly days. The
1955 Revised Constitution of Ethiopia was one of those laws in which the impact of the
Declaration was highly felt. Although the Declaration was then not pari of Ethiopian law, the

5 Bekure Herouy, An Introduction to the Law of Treaties: The Ethiopian Experience from 1841-
1908, Senior Thesis, Faculty of Law, Addis Ababa University, 1982, pp. 62-114 (Unpublished). '

4 Ethiopia signed the Covenant of the League of Nations on December 16, 1923 and ratified it on
September 27, 1923.
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draftsmen of the Constitution had heavily relied on it as a major source for drafting the human
rights and freedoms provisions of the Constitution.” In the time of the codification that roughly
took place from mid-1950’s to mid-1960’s, the development of Ethiopian laws, and in particular,
the 1957 Penal Code, the 1961 Criminal Procedure Code and the 1960 Civil Code, were
enormously influenced by the Declaration. Further, for instance, the 1957 Penal Code %f Ethiopia
has, inter alia, included Articles 281 and 282 from the Genocide Convention and the Four
Geneva Conventions of August 12, 1949 respectively. Ethiopia has been a party to the Genocide
Convention and the Four Geneva Conventions right from the early days. Interestingly, Ethiopia
openly endorsed the Universal Declaration of Human Rights as an_integral part of the country’s
domestic law in June 1991. This was done through the adoption of the Transitional Period
Charter of Ethiopia.®

In examining the earlier three Ethiopian constitutions (i.e. the 1931 Constitution, t:he
1955 Revised Constitution and the People’s Democratic Republic of Ethiopia Constitution of
1987), one could easily observe that all three consisted of provisions dealing with h'é;lties. Of
these constitutions, the 1931 Constitution had a single article relating to treaty, i.e. Article 14.
The Article vested the power to negotiate and sign afl kinds of treaties on Emperor Haile
Selassie. By order No.1, 1943, which continued to be enforced even after the introduction of the
Revised Constitution, the Emperor delegated to the Foreign Minister the power to negotiate
treaties and agreements on his behalf. An important piece of legislation that had a bearing on the
status of international conventions during this period was the Federal Incorporation and Inclusion
of the Territory of Eritrea within the Empire Order.’ According to Article 8 of this Order,
‘international conventions, treaties and obligations’ together with the Federal Act and the 1931
Constitution were accorded the status of supreme law throughout the territories of the then

federated Empire.

-

* James C. N."Paul and Christopher Clapham, Ethiopian Constitutional Development, 1971, pp.
912-913.

¢ The Transitional Period Charter of Ethiopia, 1991, Article 1.

7 The Federal Incorporation and Inclusion of the Temtory of Eritrea within the Empire Order No,
6/1952, Neg. Gaz. Year 12, No. 1.
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In contrast to the 1931 Constitution, the Revised Constitution consisted of a number of
articles dealing with treaties. In its Article 30, the Constitution recognised three different types of
treaties. These wete treaties that needed no ratification; treaties that needed ratification; and
treaties that needed parliamentary approval before ratification. The Article also provided that the
Emperor had the power to determine as to which kinds of the treaties” agd} international

agreements concluded by the various ministries and departments would require no ratification.

Further, Article 30 enumerated the types of treaties that required parliamentary approval.
These were treaties concluded relating to peace; a modification of the ter;:i;ory of the Empire, or
of sovereignty or jurisdiction over any part of such territory; laying a burden on Ethiopian
subjects personally; modifying legislation in existence; requiring expenditures of state funds; or
involving loans or monopolies. Articles 88 to 90 of the Constitution empowered the two Houses
of Parliament to approve these treaties before the Emperor would ratify them. Also, as implied in
Article 88 of the Revised Constitution, in the event that a treaty obtained the approval of the two
Houses of Parliament, and the signature of the Emperor was affixed, the Minister;of Pen had the
duty to publish the treaty in the Negarit Gazeta. | '

According to Article 122 of the Revised Constitution, ‘international treaties, conventions
. and obligations to which Ethiopia was a party were, together with the Constitution, regarded as
the supreme law of the land.” However, the discrepancy that existed between the Amharic and
the English versions of this Article was noted to have then drawn Ethiopian lawyers into series of
controversies. These, inter alia, related to the status of treaties promulgated prior to the coming
into force of the Revised constitution and also the relation of the treaties to the Constitution in

case of conflict.?

The 1987 Constitution of the People’s Democratic Republic of Ethiopia also contaiped a
provision on international conventions.” As stipulated in Article 82 (1) (d) of the Constitution,

8 Aberra Jembere, Treaties as the Supreme Law of the Empire, Senior Thesis, Facuity of Law,
Addis Ababa University, 1967, pp. 13-23 ( Unpublished).

* During the time of the Military Government, i.e. between 1974 and the adoption of the 1987
Constitution, the power to ratify treaties was vested in the Provisional Military Administrative Council.
See Article 4 of the Definition of Powers of the Provisional Military Administrative Council and its
Chairman Proclamation No. 2 of 1974 and Article 5 of the Redefinition of Powers and Responsibilities of
the Provisional Military Administrative Council and the Council of Ministers Proclamation.

117



the Council of the State, an organ of the state power functioning as a standing body of the
national Parliament called National Shengo, was empowered to ratiﬁ:r and denounce international -
conventions. The Treaty-Making Procedures Proclamation No. 25 issued in 1988 was also
instrumental in the elaboration of the treaty making process under the 1987 Constitution.
According to Article 3 of the Proclamation, the President of the Republic had the;,powcr to
negotiate and conclude any treaty on behalf of People’s Democratic Republic of Ethiopia, and to
delegate the Prime Minster and the Minister of Foreign Affairs to negotia?e and conclude

treaties.

Moreover, according to Article 6 of the Proclamation, certain treaties were made to be
operational only after authorization is given by the Council of Ministers. These refer to the
following types of treaties: one, treaties concluded by ministers an& other government officials
with their counterparts involving mutual co-operation on matters of technical nature falling
within the competence of the government offices; and two, treaties whose sole purpgse was to
implement prior basic matters. However, as stated in Article 7, basic political andﬁ economic
treaties and treaties containing provisions on ratification for entry into force required ratification
by the Council of State.'°

In connection with the above three constitutions, there is a cardinal point Worth
mentioning. This relates to the Negarit Gazeta Establishment Proclamation N0.1/1942.r,;3'1"he
Proclamation was in force under the above thrée constitutions. According to this Proclamation,
the courts were authorised to take judicial notice of only those laws published in the Negarit
Gazeta. Hence, publication was regarded as a precondition for any law of the country to have
internal effect within Ethiopia. !' Indeed, as the term ‘law’ being a generic term, the publication
requirement was also relevant for treaties. However, as the practices during these periods would®

evidence, the requirement of publishing treaties adopted by Ethiopia was not always met.'2 Many

'% Shiferaw Wolde Micahael, Ratification of treaties in Ethiopia, Jowrnal of Ethiopian Law, Vol.
13, pp. 157-167.

"' The Establishment of Negarit Gazeta Proclamation No.1/ 1942, Neg. Gaz. Year 1, No 1. Art. 5

(a).
' Shemelis Metafetia, Treaty-Making Power in Ethiopia, 1967, Senior Thesis, Faculty of Law ,
Addis Ababa University, 1967, p.20 ( Unpublished).
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of those treaties adopted were not published. As regards those treaties that were published, their
full texts did not appear in the Negarit Gazeta. The practice was rather to issue ratification
decrees in proclamations. The Charter of the Organisation of African Unity was the only
exception. The Charter’s full text was published in the Negarit Gazeta.13

[Il. Treaty-Making Procedure under the FDRE Constitution

The FDRE Constitution has entrusted the power to ratify all kinds of international treaties,
including international human rights conventions, to the House of Peoples’ Representatives.
Article 55(12) of the FDRE Constitution expressly provides to this effect. The House of Peoples’
Representatives is the body to which the power of enacting legislation in all matters within the

Federal jurisdiction is assigned."*

Under the Constitution, the Executive is solely empowered to negotiate and sign an
international convention. As stipulated in Article 25 (2) of the Definition and Duties of the
Executive Organs of the Federal Democratic Republic of Ethiopia, Proclamation No. 4/ 199%, the
Ministry of Foreign Affairs is authorized, on behalf of the Executive and in consultation vs;rith the
concerned organs, to negotiate and sign an international convention Ethiopia enters into with
other st“;atf:s.15 The Executive would then submit the convention éigned by it to the House for
approval. Having received the convention, the House of Peoples’ Representatives would
deliberate upon it and ratify the same in the same way as it passes ordinary legislation. And then -
the Speaker of the House would, together with:dthe statement that the House has approved the
treaty, pass it to the President of the Republic within two working days for signature. This is
effected in accordance with Articles 21 (4) of the House of Peoples’ Representatives Legislative

Procedure Proclamation'’ and Article 57 of the Constitution. The ratified convention will come

S The Charter of the Organization of African Unity Approval Proclamation No. 202, Neg. Gaz.,
Year, 22, No. 16.

' The FDRE Constitution, Article 55 (1)

5 The Definition and Duties of the Executive Organs of the Federal Democratic Republic of
Ethiopia Proclamation No. 4/1995, Fed. Neg. Gaz., Year 1, No. 2, Article 25(2).

1" The House of Peoples’ Representatives Legislative Procedure Proclamation No. 14/ 1995, Fed.
Neg. Gaz., Year 2, No. 2.
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into force upon being signed by the President, or in case otherwise, fifteen days after it has been

received by him.'® This is done through the enactment of a proclamation.!®

Where the House of Peoples’ Representatives ratifies a convention, the Ministry of
Foreign Affairs is responsible for effecting all formalities of ratification of the conyeiition. It
prepares a letter or an instrument of ratification, in the English and Amharic languages,‘ ;ﬁesting
Ethiopia’s agreement to be bound by the convention and sends it to the depository of the
instrument of the ratification. v

»

In international law, 2 convention the instrument of the ratification of which has been
deposited entails international obligations.’® Hence, as of the time of the deposit of the
ratification of the instrument, Ethiopia will be required to take all appropriate legal measures in
order to bring about the convention into effect within its jurisdiction.?' Certainly, these measures,
inter alia, include the creation of conditions under which international human righté com{cntio;ls
could be applied.” This process is examined in the subsequent sections under two major

headings: Internal application and Hierarchy of International Human Rights Conventions.
IV.  Internal Application of International Human Rights Conventions

A discussion of the internal application of ratified international human rights conventions in
Ethiopia requires a look into two different legal situations. On the one hand, Article 9(4) of fhe
Constitution expressly states that ‘ail international treaties ratified -by Ethiopia are an integral
part of the law of the land.’

'® Ibid, Article 8(2).
° The FDRE Constitution, Article 71(2).
% The United Nations Charter, Article 102.

* International human rights law requires states to undertake all appropriate measures, including
legislative, administrative, judicial, economic, social and educational measures, with a view to giving
effect to human rights and freedoms guaranteed in the instruments they ratify. For instance, see Article 2
of the Covenant on Civil and Political Rights of 1966.

* Karl Josef Partsch, International Law As Part of National Law, National Implementation of
International Humanitarian Law, 1990, pp. 1-2.
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On the other hand, the Constitution authorizes the Federal President to publish
international conventions when ratified by the House of Peoples’ Representatives. Article 71(2)
of the Constitution states:

“He [the President] shall proclaim in the Negarit Gazeta laws and international agreements
approved by the Houses of Peoples’ Representatives in accordance with the Constitution,”

In this connection, it is necessary to mention the Federal Negarit Gazeta Establishment
Proclamation No. 3/ 1995. This Proclamation has replaced the Negarit Gazeta Establishment
Proclamation No.1/1942. In its Article 2(3), the Federal Negarit Gazeta, Establishment

Proclamation states:

«“All Federal or Regional legislative, executive and judicial organs as well as any national or

juridical person shall take judicial notice of laws published in the Federal Negarit Gazeta”

Here, it is legitimate to raise the following questions. Are international human rights
conventions deemed to be applicable in Ethiopia as soon as they are ratified within the meaning
of Article 9(4) of the Constitution? In other words, is publication a precondition for ratified
international human rights conventions to become part of the law of Ethiopia? Does the fact that
international human rights conventions ratified by the Council of Peoples’ Representatives
should be proclaimed by the President of the Republic in the Federal Negarit Gazeta imply that

such conventions would not come into effect internally without the fulfilment of this

requirement?

In this section, two sub-sections are included. The first aims at treating the questions
raised above. The second dwells on the methods of publication to be employed in internalising
ratified international human rights conventions within the Ethiopian legal order.

-

A. Publication of Ratified International Human Rights Conventions

In connection with the discussion of publication of international human rights conventions in a

state, there are two principles of international significance to be noted. On the one hand,
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ratification,” when made by a constitutionally competent organ, is the attestation that
conventions acquire force of law, both on the international and internal planes. # On the othier
hand, international law recognizes a state to determine the conditions under which intemational
conventions could have effect within its jurisdiction. In other words, a state applies conventions
within its jurisdiction in accordance with the prescriptions of its constitution. To g%ls effect, for
instance, Article 2(2), of the International Civil and Political Covenant provides that a state party
to the Covenant is required to implement the rights and freedoms guaranteed in the Covenant in
accordance with its ‘constitutional process and the Covenant itself’.. Consquiently, this state of
affairs has caused states to take different approaches in respect to the issué; of publication as

precondition for international convention to acquire legal effect within their respective territorie:

On this issue, states could be grouped into two. The first group comprises of those states
whose constitutions require for ratified international conventions tc; be published in their
respective official law gazettes. For instance, in France, ratified intemationai conventions are
made a legal requirement through publication.25 In Germany, the view that. has gained
acceptance is that international conventions are required to be transformed into the domestic
legal order by the legislature’s law of an expropriation with the view that both officials and the
general public will take note of them.?® In Switzerland, while, on the one hand, organs of state
a:re obliged to apply international conventions even without publication, on the other hand, such
conventions would be binding upon individuals only where they are-.published.” In the laws of
Portugal®® and Turkey,” publication is expressly prescribed as a method of transforming ratified

2 Ratification means an expression of a state on the international plane to be bound by a treagy.
See the Vienna Convention of Treaties, Article 1(b).

# Articke 2 of the Resolution Project No. 1 on Fundamental Basis of International Law reads: * Positive
international law forms part of the law of every state, and such shall be applied in cases appertaining thereto by the
national constitutions in accordance with the prescriptions of the respective political constitutions.” The full text
of the Resolution is included in the American Journal of International law, Vol. 22, 1928, pp. 238-239.

¥ The French Constitution of 1958, Article 55.

% Andrew Z. Drzeinczewski, European Human Rights Convention in Domestic Law: A
Comparative Study, 1985, p.108.

7 Ibid, p.119.

2 The Portuguese Constitution of 25 April 1976, Article 8 (2).

® The Turkish Constitution of 1961, Article 65(1).
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conventions into domestic law. In Belgian law, conventions are binding on individuals if only
they are brought to their attention through publication.*

In English law, the general practice is that ratified conventions can only be part of the law
of the land as long as they are made law by act of the English Parliameﬁt%vhich must be
published.’’ In Argentine law, ratified conventions become federal law if they are published in

% accordance with Article 31 of the Constitution.> Many states of Eastern Europe, including the
& state of Croatia,® provide for the publication of ratified conventions to be regarded as part of

-2 domestic law .**

The second group of states does not provide for publication as a requirement for ratified
conventions to come into operation. The United States may be cited as an example. In the United
States, it is not a requirement for a convention which is ratified by the Presidént with the consent
of a two-thirds majority of the Senate to be published in an official pmclamaﬁop’:” American
courts are under obligation to give effect to a ratified convention, pure and sixéxple. However,

such a convention must be one that has come into effect internationally.

When a state ratifies a convention pursuant to forms prescribed by international law and
its constitutional law, the commitment it undertakes is that it would take all appropriate measures
leading to the full realization of the convention within its territory.’® One of these commitments

relates to bringing the convention to the knowledge of the public. Obviously, this could only be
realized through publication.

* David R. Deener, Some Post World War 11 Trends in the Relationships of Municipal law to
Treaty law, The Indian Journal of International Law, Vol. 5, No. 3, July1965, p. 271. See also Andrep Z
Drzinczewski, p.64.

** R v. Chief Immigration Offices, Expente Salamat Bibi [1976]1 1 W.L.R. 979.

2 The Article 19 Freedom of Expression Manual: International and Comparative Law,
Standards and Procedure, 1993, p. 44.

 The Croatian Constitution of December 22,1999, Article 134.

* Eric Stein, International Law in Intemal Law; Towards Internationalisation of Central-Eastern
European Constitutions, American Jowrnal of International Law, Vol. 88, No. 3. 1994 p. 444.

* Erades and Gould, The Relation between International Law and Mumicipal Law in the
Netherlanids and in the United States, 1961, pp 305-307. _

* Under international law, when a state ratifies or accedes to a convention, it implies that it
commits itself to respect and to ensure respect of the rights and freedoms of the convention. See, for
instance, Article 2(1) of the U.N Covenant of Civil and Political Rights.
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The FDRE Constitution is vague as to whether or not publication is a requirement for
ratified international human rights conventions to have legal effect within Ethiopia. . On this
issue, there are two conflicting views in Ethiopia. These views were in particular reflected during
the discussions at the International Conference on the Establishment of the Ethiopian Human
Rights Commission and the Imstitution of Ombudsman, from May 18-22, 1998; band the
‘Symposium on ‘The Role of Courts in Enforcement of the Constitution’ organized by the
Ethiopian Civil Service College, from May 19-20, 2000. Both the Conference and the Symposium
were in held in Addis Ababa, Ethiopia. .o ’

The first view insists that ratification by the House of Peoples’ Representatives suffices
for conventions to have effect internally. In defense of their position, proponents of this view cite
Atticle 9(4) of the FDRE Constitution. In the argument of these lawyers, an international
convention becomes part of Ethiopian law as soon as it is ratified. They insist that publicatim'l of
the convention adds no validity to the conventions, which are alread)g valid through ratiﬁbation. 37
According to this view, ratified international human rights convention could, therefore, be applied

without the requirement of publication in the Negarit Gazera.

The other view takes an apposite stand. This view argues that publication of a ratified
international conventions is a requirement for such conventions to be applicable within Ethiopia.*®
According to this view, publication is a requirement for conventions as much as it is for all other
laws enacted by the House of Peoples’ Representatives. The author of this Article chooses to

follow the second view for the following two reasons.

The first pertains to Article 71(2) of the FDRE Constitution which requires the President,
of the Republig to proclaim in the Negarit Gazeta laws and international conventions ratified by

3 Girma Amare, * The Fthiopian Human Rights Regime, Federal Democratic Republic of
Ethiopia’s Constitution and International Human Rights Conventions Ethiopia has Ratified.” This paper
was presented to the International Conference on the Establishment of the Ethiopian Human Rights
Commission and the Institution of Ombudsman, from May 18-22, 1998, Addis Ababa, Ethiopia.

3 1brahim Idris, What Should be the Missions of the Future Human Rights Commission of Ethiopia, 1998,
pp. 21-23. This paper was presented to the International Conference on the Establishment of the Ethiopian Human
Rights Commission and the Institution of Ombudsman, from May 18-22, 1998, Addis Ababa, Ethiopia.
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e Houses of Peoples’ Representatives in accordance with the Constitution. As a close look into
‘=is provision would evidence, it is expressed in a mandatory way. Ratified international
conventions, like all other laws, are no doubt the outcome of deliberations of the House of the

Peoples’ Representatives. Hence, they need to be brought to the attention of the general public
through publication.”

This argument takes us to the second reason. This concerns the 1995 Federal Negarit
Gazeta Establishment Proclamation. According to Article 2(3) of this Proclamation, publication
of federal laws in the Federal Negarit Gazeta is an absolute requirement for qi;ta.ining judicial
notice and, therefore, enforcement. Article 2(1) of the House of Peoples’ Representatives
Legislative Procedure Proclamation also underscores the requirement of publication for all acts to

acquire the force of law. Article 2(1) states:

“ ¢ aw’ means proclamations, regulations or directives that come into force upon approval by.the
House of Peoples’ Representatives and subsequent publication in the Federal Negarit Gazeta ,
under the Signature of the President, in accordance with the procedure laid down here.™

Hence, in Ethiopiém law, an international human rights convention ratified by the House
of Peoples’ Representatives, pursuant to Article 9(4) of the Constitution, becomes internaily
applicablé, provided it is internalised or transformed into the Ethiopian legal order through a
proclamation to be published in the Federal Negarit Gazeta. Indeed, it is the act of publication
that brings any ratified international convention into effect within Ethiopia.

B. Methods of Publications of International Human Rights Conventions

An issue worthy of inquiry in this sub-section pertains to the method of publication of ratified,

international human rights conventions within the meaning of the Federal Negarit Gazeta

a

3 The enforcement of international human rights conventions not signed by the President of the
Republic within the required period of 15 days is of an exceptional nature. Even if such a thing occurs, it
is unlikely that the proclamation would be enforced without it being communicated to the general public
through publication, in the Federal Negarit Gazeta. In fact, as expressly stipulated in Article 8 (2) of the
House of peoples’ Representatives Procedure Proclamation, the House is authorized to publish laws,
including ratified international conventions, if such laws are not signed by the President within fifteen
days.
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Establishment Proclamation. Concerning this issue, there are at least three different methods by
which publication may be realized. These are: a) by enacting the whole text of the ratified
international human rights convention in a proclamation; b) by enacting a proclamation which
makes reference to the convention but without expressly enacting its provisions, either with or

without annexing the text of the convention; and c) by incorporating into the ldw the conventipn

™
or the relevant provisions of the convention.® y

As far as Ethiopia is concerned, the Federal Negarit Gazeta Establishment Proclamation
is not express as to which of these three methods of publication Ethiopia would favour. As the
country’s legislative practice could evidence, neither one nor the other of the three methods has
consistently been followed. In fact, there have been instances m which ratified international
conventions were legislated in domestic legislation through the help of one or the other method.
As regards the first method, the OAU (the Organization of African Unity) Charter could be ¢ited
as an example. The OAU Charter, though not a human rights document, is, to the hlquledge of
this author, the only treaty the full English text of which together with its Amharic ficranslation
was published in the Negarit Gazeta.'' The implementation legislation of both the Child
Convention* and the Chemical Weapons Conventions® are two examples of the second r;xethod.
In effecting this method, ratification proclamations would only make reference to ratified
conventions and without expressly enacting or annexing the texts.* The ratification decrees
published in the Federal Negarit Gazetas following loan agreements concluded with foreign
governments or international financial institutior;s can as well be cited as instances of this
method. Such proclamations do simply provide that the said convention is ratified. As regards

the third method, the Genocide Convention and the Four Geneva Conventions of 1949 are

“ Anne-F. Bayefsky, International Human Rights Law; Use in Caradian Charter of Rights dnd
Freedoms Litigation, 1992, pp. 32-33,

“! The Charter of the Organization of African Unity Approval Proclamation No. 202/ 1963, Neg.
Gaz., Year, 22, No. 16. ™ '

%2 The Convention of the Rights of the Child Ratification Proclamation No. 10/ 1992, Neg. Gaz.,
Year 51, No. S.

© The Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on their Destruction Proclamation No. 30/1 996, Neg. Gaz, Year, 51, No. 18.

* These, for instance, include all loan agreements concluded between the Ethiopian government
and foreign lending governments.
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conspicuous examples. In addition to their ratification, the conventions’ important provisions

were incorporated into the relevant law of Ethiopia, i.e. the Ethiopian Penal Code of 1957.%

In the opinion of this author, it is indeed a matter of international compliance on the part
of Ethiopia to consider publishing the texts of all ratified human rights.*® International human
rights conventions are treaties of a special nature. In contrast to those other typeé%oYt‘ treaties
which solely affect the administration, international human rights conventions represent distinct
types of treaties the implementation of ‘which is dependent on the public awareness of their
existence. International human rights conventions affect the rights, freedoms and duties of
individual human beings. Individuals and groups could invoke norms and principles of ratified
international human rights conventions to their defence before the courts and other organs of the
state if they are knowledgeable of their existence. In connection with the internal effect of
conventions in France, Lawrence Peruses wrote: ~

* Publication brings it to the knowledge of private citizens, fixes the point of time at which arises
their obligation to conform to its provisions, and their right to mvoke it before the courts and
other organs of the state.”

Like all other laws of the country, it is essential that ratified international human rights
conventipns be known to the public in the language they understand as well as the official
language of the court entertaining the cases. In Ethiopia, Federal courts as well as those courts in
few members of the federation, namely the states of Benishangul, Gambela and Southé;rn
Nations, Nationalities and Peoples, adjudicate cases in Ambaric, the working language of the
Federal Government.*® This state of affairs underlines the requirement of publishing the official

Ambharic translation of the whole texts of ratified international human rights conventions in the

“ The Penal Code of Ethiopia of 1949 includes, among many other things, two Articles, i.e., 281
and 282 on genocide and crimes against humanity respectively.

* The FDRE Constitution, Article 71(2).

41 § awrence Peruses, The Relationship of International Law to Internal Law in the French
Constitutional System, American Journal of International Law, Vol. 44, 1950, pp. 650-651.

“ Article 5(2) of the FDRE Constitution reads: “Amahric shall be the working langnage of the
Federal Government.”
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Federal Negarit Gazeta.® The legal maxim that ignorance of law is no excuse strengthens the
importance of bringing the whole texts of ratified international human rights conventions to the
attention of the general public. It is indeed in light of this view that the Committee on the Rights
of the Child at its 371™ meeting suggested that Ethiopia should publish the full text of the Child

Convention.”’ ,
s 3

The Human Rights Committee of the United Nations has also stressed the requirement of
publication. However, this was made in reference to the UN Covenant on Civil and Political
Rights. In its 311 meeting ( thirteenth session), the Committee held that the Cavenant should be
publicized in all languages of a state party to it.”’ The Committee believed that such act would
enable individuals to know about their rights under the Covenant and that all administrative and
judicial authorities would also be aware of the obligations, which the state party has assumed
under the Covenant. | |

Indeed, the enforcement of fundamental rights and freedoms guaranteed under
international human rights conventions in Ethiopia could be enhanced if the general public is
made to be aware of such rights and freedoms. Aﬁd, in a situation where the conventions are not
published, it is unlikely that the public would know of its rights and freedoms. This would no
doubt create the conditions under which fundamental rights and freedoms could be violated.
Since recently, it appears that the Federal Government has beconﬁe aware of the need to make
international human rights conventions accessible to the public. In fact, the duty to undertake this
task has been entrusted to the Ethiopian Human Rights Commission which, however, has still not
yet become operational. According to the Human Rights Commission Establishment
Proclamation, one of the tasks of the Commission will be to * translate into local vernaculars, ,

international human rights instruments adopted by Ethiopia and disperse the same.” And

oy

¥ Article 4 of the Federal Negarit Gazeta Establishment Proclamation reads: “ The Federal
Negarit Gazeta shall be published in both the Amharic and English languages. In case of discrepancy
between the two versions the Amabhric shall prevail”.

** The Concluding Observations adopted by the Committee on the Rights of the Child at its 371%
meeting ( Fourteenth Session), held on January 24, 1997, p. 7. .

*! General Comment No. 3 (13) adopted by the Human Rights Committee on 28 July, 1981.

* The Ethiopian Human Rights Commission Establishment Proclamation No. 210/ 2000, Neg.
Gaz., Year 6, No. 40, Article 6(8).
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surely, for such conventions to be employed by the courts, the official translations need to be
published in the Federal and Regional Negarit Gazetas.

Needless to mention, such treaties as relating to loan agreements, alliances, the settlement
of international disputes, armaments or mutual assistance solely affect the administration. As far
as these and other related treaties are concemned, it may suffice to provide only fmiﬁcation
decrees, i.e. without the texts of the treaties being published. Because, in such a case, the non-
publication of the full texts of such treaties in the Federal Negarit Gazeta does not infer that the
administration will have no knowledge of the contents of the treaties. The administration, as part
of the Government which is a party to such treaties ratified by the House of Peoples’

Representatives, is assumed to have knowledge of them.

V. Hierarchy of International Human Rights Conventions under the FDRE Constitution

In international jurisprudence, the relation of international law to national law can be looked at
from two different dimensions: international and national.”® Internationally, i.e., regarding the
position of national law within international sphere, the accepted view is that international law is
binding upon states and failure to observe international law within their respective domestic
jurisdictions entails legal responsibility. States are in no way excused to rely on constitutional or
domestic laws to extricate themselves from their international obligations. The supremacy of
international law over national law is emphatically maintained by the Vienna Convention of
Treaties of 1969 which in its Article 27 provides that a state party may not invoke its national

law so as not to carry out an international convention.

International legal scholars and international tribunals are in support of this position. The
legal scholars stress the supremacy of international law and reject any idea on the part of states to
invoke natiogal laws as an excuse for a breach of international obligations. > As regards this
issue, the contributions made by the Permanent Court of International Justice were indeed

enormous. In several cases that came before it, the Court held that a national law, which is in

3 Malcolm N. Shaw, International Law, 2nd Edition, 1986, pp. 100-103.
5¢ Rosalie P. Schaffer, The Inter-Relationship Between Public International Law and the Law of

South Africa: An overview, The International and Comparative Law Quarterly, Vol., 32, Part 2, 1983, p.
279. |
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conflict with international law, could not be effected.”® For instance, in the case of Polish
Nationals in Danzing (1931), the Court held that a state can not rely on its own Constitution
"with a view to evading obligations incumbent upon it under international law as conventions in

56
force.”

When viewed internally, however, it is now a common practice of states %"deﬁne the
position of ratified international conventions in the hierarchy of their respective national legal
orders. This practice has no doubt resulted in conflicts between the ratified international human
rights conventions and the national laws. A ratified international human rights convention may
come into conflict with a state’s constitution; prior or subsequent national legislation of equal
status; and other statutes.

A. International Human Rights Conventions versus the Constitution

A ratified international human rights convention may come into conflict mth a state’s
constitution. Where there exists a conflict between the two, the convention may, depending on
the position taken by the constitution or law of the state concerned, be accorded superior position
to the constitution, viewed on equal footing with the constitution, or obtain subordinate position

to the constitution. On this issue, two states may not follow a similar practice.

For instance, in The Netherlands, a ratified treaty occupies superior position to the
Constitution.”” Similarly, in Swiss law, according to the view commanding stronger support, a

ratified international human rights convention would be applied even where it is in conflict with

58

the Swiss Constitution.”™ Also according to Articles 54 and 55 of the French Constitution f

% See P.C.1J. Series A/B, No 44, p.24; See also P.C. 1. J., Series A, No 24, p. 12.

*® In Polish Nationals in Danzing (1931), P. C.LJ., Series A, No 1, p.307.

*7 Jonkheer H.F. Van Parprys, The Netherlands Constitution and International Law, American
Journal of International Law, Vol. 47, 1953 pp. 549-550. See also The Netherlands Constitution of 1933,
Articles 65 and 66.

*® Arthur Haefliger, Hierarchy of Constitutional Norms: Its Functions in Protecting Human
Rights: Swiss Report, Human Right Journal Vol. 13, No. 3, 1992, p. 87.



October 4, 1958, a convention may, on the order of the French Constitutional Council, be ratified -
after an amendment of the Constitution is made.*

There are also states in which treaties may be accorded equal status with constitutions.
For instance, in the United States, ratified international human rights conventions are placed on
an equal footing with the U.S. Constitution. Article VI. Par. 2 of the US Constitution provides
that all conventions made, or which shall be made under the authority of the United States, shall
together with the Constitution itself and laws made in pursuance thereof, be the supreme law of
the land. Similarly, in Article 122 of the 1955 Revised Constitution of Ethiopia, ratified
international conventions were accorded equal status with the Constitution.

Few other states accord international human rights conventions subordinate position to
their respective constitutions. In these countries, international conventions are render.ed
inapplicable owing to their inconsistency with constitutional lawé. For instance, in Portuguese,
Spanish® and Greek laws,®! international human rights conventions have status inferior to the

Spanish, Portuguese and Greek Constitutions respectively.

Under Article 9(4) of the FDRE Constitution, ratified international human rights
conventions are an integral part of the law of the country. As stated earlier, the term ‘law’ also
denotes those ratified international human rights conventions published in the Negarit Gazeta.
And since the FDRE Constitution is proclaimed as the supreme law of the land, any law,
including a ratified international human rights convention, contravening the Constitution is
deemed to be invalid. In ratifying an international human rights convention, the House -of
Peoples’ Representatives is, under the Constitution, also required to take every precaution that

such convention does not contravene the principles enshrined in the FDRE Constitution.’? Thus,

-

* For instance, in France, the fact that ratification of the Maastricht Treaty was submitted to the
Conseil Constitutionel, France’s Constitutional Court, in order to check whether the ratification
necessitates a revision of the Constitution is a case in point.

® Eliette Cavagna and Evelyne Monteno, Iberian Peninsula: Spain and Portugal, The European
Convention for the Protection of Human Rights, 1992, P.175.

*! Georgja Bechlivanou, Greece: The European Convention Jor the Protection of Human Rights,
1992, p. 175.

2 The FDRE Constitution, Article 86 3).



in Ethiopian law, all ratified international human rights conventions are subordinate to the
Constitution. %

B. International Human Rights Conventions versus National Legislation

As stated earlier, under the FDRE Constitution, a convention negotiated ;nd signqd by the
Executive is submitted in the form of a bill to the House of Peoples’ Representatives for its
consideration. Where the House finds the bill consistent with the Constitution, it may ratify and
enact it in the form of proclamation. As indeed it is true, in Ethiopian law, a proclamation, i. e.

statute issued by the House, ranks next to the Constitution, and higher than feglilations which the
executive branch of the government legislates.® In view of this fact, it is sensible to maintain
that, in Ethiopia, a country in which the Constitution is given a standing superior to a
proclamation, a ratified international human rights _convention is given the standing of a

proclamation enacted by the House of the Peoples’ Representatives.

The FDRE Constitution is silent as to whether or not an international hun;an rights
convention would prevail over a proclamation, in case of conflict. Indubitably, a conflict
between an international human rights convention and a proclamation may emerge in two
situations: where the convention is ratified and published before and after the proclamation is
enacted. Prior to suggesting as to what the Ethiopian constitutional position should be, it might
first be advisable to turn our attention to the different positions employed by states to address the

.

conflict between conventions and national laws of equal status.

In addressing a conflict between a ratified international human rights convention and a
proclamation, three widely accepted positions may be identified. The first pertains to that

position of states conferring superior status to a convention over a national law, France, Ttaly,

% As sti‘ﬁulated in Article 13(2) of the FDRE Constitution, where, however, international human
rights and principles are used as guidance for interpretation, they are accorded a status higher or, at least
equivalent with the Constitution. In such a situation, it may be tenable to argue that Ethiopian domestic
laws and the international human rights norms and principles may be regarded as being two parts of a
single legal system. And, in the event of a conflict between these two sets of legal regimes, the
international law prevails because it serves as guidance.

“The Council of Peoples’ Representatives enacts laws which should be legislated in
proclamations. The laws must not contradict the Constitution on the basis of which they would be
legislated.
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The Netherlands, Luxembourg and Portugal are few of those states adhering to this position.
The French Constitution of 1946 was the first Constitution to take a step in this direction. The
tradition continued in the Constitution of 1958 % and was followed by the constitutions of former
French colonies.% Accordingly, the national laws are set aside irrespective of the kind of the

convention and whether the law is anterior or posterior to the convention. ;@ X

Under Article 10 of the 1948 Italian Constitution, Italian legal order is required to be
brought into accordance with the universally recognized rules of international law. In The
Netherlands, according to Article 94 of the Dutch Constitution, “statutory reghlations,” meaning
laws, regulations and decrees, that conflict with an international convention are inapplicable. In
Luxembourg, in case of conflict between the provisions of a national law and an international
convention, the latter prevails over the former.’ In Portuguese law, a convention has a status

superior to a national law.®®

The second position insists that a ratified international human rights convention which is
in conflict with a national law be accorded subordinate position. This position is adhered to by
several states. For instance, in Swedish legal system, the practice seems to support the view that
an international human rights convention conflicting with Swedish law is not operational. The
laws of Norway,” Canada and Belgium™® also accord subordmate position to mtemanonal

human rights conventions.

The third position accords ratified international human rights conventions equal position
with national laws of equal status. Accordingly, in case of conflict between these two laws, the
principle lex posterior derogate priori governs the situation, i.e. repeal of a legislation by later
legislation of equal status. As regards all other laws of subordinate position, the international ,
human rights cionvention is deemed to prevail.

 The French Constitution of 1958, Article 55.

* David R. Deener, p. 284.

< Andrew Z. Drzenczewiski, p, 83.

S The Article 19 Freedom of Expression Manual, p. 40.
¢ Andrew Z. Drzemczewski, p- 132.
Ibld p. 64.
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In referring to the Ethiopian situation, as discussed earlier, a ratified international human
rights convention obtains the standing of a proclamation enacted by the Council of Peoples’
Representatives. Thus, a conflict arising between an international human rights convention and a
proclamation is regarded as a conflict existing between two sets of domestic laws of equal status.
In case of a conflict between a convention and a proclamation, however, the FDRE Conai!:tztion
does not provide an express solution as to whether the international human rights conve;ntion

would prevail over the proclamation.

In such a situation, one may be persuaded to resolve the conflict in the light of either of
the following two alternatives. Firstly, a conflict between an interpational human rights
convention and a proclamation could be resolved by relying on whether the former would violate
national interests. Secondly, the conflict between an international human rights convention and a
proclamation may be resolved in light of the legal maxim lex posterior derogate priori.” 'I'lns
maxim lays down that an international human rights convention made part of the law of the land
would prevail over an earlier proclamation, and conversely, a proclamation that came later would

prevail over an earlier international human rights convention.

As regards the first altemative, to determine the conflicts existing between an
international human rights convention and a proclamation, it is indeed appropriate to evaluate as
to whether the very convention in question would violate Ethiopia’s interests. Certainly, this
may require case by case investigation into the conventions assumed to be posing a threat to
Ethiopia’s interests. As provided in Article 86(2) of the FDRE Constitution, an international
convention concluded by Ethiopia must be one promoting its interests. Article 86(3) of the
Constitution has also imposed a duty on the Federal Government to ensure that an international
convention would advance the interests of the peoples of Ethiopia. In other words, Ethiopia
would not sign and ratify any international convention that undermines its national interests. If a
convention s;gned and ratified were ascertained at a later time to be inconsistent with a
proclamation considered to be promoting Ethiopia’s interests, the proclamation would override
the international convention. Article 86(4) of the Constitution requires Ethiopia to observe only

-

" William G. Rice, The Position of International Treaties in Swiss Law, The American Journal of
International Law, Vol. 46, 1952, p. 647.
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those international conventions respecting its sovereignty and promoting its- national interests.
Hence, any ratified international convention that poses a threat to Ethiopia’s interests could be
subject to repeal. It can thus be maintained that a national law prevails over an international

convention in case the latter runs contrary to Ethiopia’s interests,

In applying the second alternative, a ratified international convention may be :éﬁéaléd
only on ground of conflict with a proclamation subsequently enacted. Adhering to this position
would no doubt bring Ethiopia into the category of those third world countries whigh seem to be
wary to accord primacy to ‘a highly generalized and hence undefined intematipﬁal law.” To
adherents of this alternative, international conventions are seen as collections of norms that are
fluid and incapable of genuinely representing their interests in as much as they represent those of
the stronger nations. States may adhere to this alternative because they want to accord a
secondary position to international conventions. Hence, they may resort to the principle of lex

Pposterior derogate priori as a justification to repeal the international convention by a law of
equal status enacted subsequently.

However, any strict application of the above two alternatives, in the case where a
proclamation overrides a prior international human rights convention, would no doubt
undermine Ethiopia’s international commitment. Unquestionably, such move would contradict
the fundamental principles of the Vienna Conventions of Treaties, which oblige states such as
Ethiopia to comply with their international obligations. Under the Vienna Convention, a state
should enter into a convention only on its own free will. But once a state ratifies the convention,
it is required to fulfil its obligations in good faith,” It may not invoke its domestic provisions to

justify its failure to perform its obligations under the treaty, except under very exceptional
circumstances.”?

According to this author, to define the position of ratified international human rights
convention vis-3-vis proclamations in Ethiopia, the above two alternatives may together be

applied. However, the second alternative need not be applied in a way that contracts the first

" The 1969 Vienna Convention on the Law of Treaties, Article 26.
7 Ibid, Articles 46 and 47,
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alternative. As ‘indeed it is true, ratified international human rights conventions are special
types of treaties. They are backed by Customary international human rights law which no doubt
represent the common values and interests of the international community of which Ethiopia is
a part. Many of the norms and principles embodied in the Universal Declaration of Human
Rights and several international human rights conventions "are jus cogens in nature from

'y
which no derogation is allowed by states except by a subsequent norm of general international

law having the some character.”*

International law requires states such as Ethiopia to observe these human nght norms,
and principles at all times. Invoking Article 13(2) of the FDRE Constitution could strengthen
this argument. The provision expressly states that the fundamental rights and freedoms
guaranteed in the Constitution should be interpreted in the light of the Universal Declaration of
Human Rights, international human rights and humanitarian treaties and principles adopted by
Ethiopia. Indeed, this is a confirmation of the high position the principles of mternatlonal

human rights conventions occupy in Ethiopia law.

Hence, all international human rights conventions ratified by the House of Peoples’
Representatives may be deemed as collections of norms and principles promoting the Ethiopian
public's-interests as well. Therefore, the fact that such conventions may appear to be in conflict
with subsequent proclamations does not imply that they pose a threat to Ethiopia’s interests that
the FDRE Constitution is committed to protect. If that is the case, it is both against Ethiopia’s
interests and also contrary to international law to rely on the principle of lex posterior derogate

priori as justification to abrogate, modify or suspend ratified international human rights

conventions by subsequent proclamations.

Conclusion

International Human rights conventions are special types of treaties. Under international law, and

also as expressly stipulated in Article 9(4) of the FDRE Constitution, international human rights

" Dieter Fleck, Implementing International Humanitarian Law: Problems and Pnorztles
International Red Cross Review, No. 281, March-April 1991, p. 141.
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conventions, once ratified by Ethiopia in accordance with its constitutional requirement, are
binding on the country on the international plane. However, for such conventions to have an

internal binding force, the requirement of publication should be met.

Indeed, Ethiopia ratifies international human rights conventions for the begeﬁt of its
nationals. Hence, the Ethiopian public has the right to know the existence of such cc;xlyw}entions.
And certainly, this could only be made possible through the act of publication. In view of this
fact, pursuant to Article 71(2) of the FDRE Constitution and Article 5(a) of thg Federal Negarit
Gazeta Establishment Proclamation, publication should be regarded as a precondition for ratified
international human rights conventions to be internally applicable. Moreover, individuals and
groups in the country need to know the contents of all international human rights conventions
ratified for their benefit. This, inter alia, would enable them to defend their rights and freedoms
and also to respect those of others. For this reason, it is essential to publish the whole texts of the

ratified international human rights conventions in the Federal Negarit Gazeta.

In international law, ratifying an international human rights convention by a state implies
that the state has committed itself before an international community to implement the
convention. The maxim pacta sunt servanda, also enunciated by Article 26 of the Vienna
Cé)nvention of Treaties, requires a state party to a convention to perform obligations imposed on
it by the convention in good faith. This principle requires states as Ethiopia to accord ratiﬁed

international human rights conventions a high position in their respective iegal systems.

As it stands, Article 9(4) unequivocally affirms that the Constitution is the supreme law
of the land. Accordingly, ratified international human rights conventions, like all other laws of
the land, are subordinate to the Constitution. This, however, does not lead to the conclusion that,
in case of conflict between ratified international human rights conventions and the

Constitution’s provisions on fundamental rights and freedoms, the latter would prevail over the

former.

In practical cases, Article 13(2) of the FDRE Constitution could be applied to address this

controversial issue. As stipulated in the provision, the fundamental rights and freedoms of the



FDRE Constitution shouid be interpreted in light of the Universal Declaration of Human Rights
and norms and principles of international human rights conventions adopted by Ethiopia. This
confirms the fact that international human rights conventions ratified by Ethiopia occupy
higher, or at least equal position, to the FDRE Constitution. As regards those laws of equal
status with ratified international human rights conventions, no proclamation, even ong énacted
subsequently, should be invoked to abrogate, modify or suspend earlier ratified international

human rights conventions.
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1. Aims

Emperor Haile Selassie officially inaugurated the Faculty of Law of Addis Ababa
University on September 23, 1963. The basis for the establishment of the Fabuylty was
laid down by the momentous decision of the early 1950s to codlfy the basic laws of the
country and to entrust the task of codification primarily to Franco-phone experts. The
decision to codify the laws of Ethiopia gave rise to the need for trained lawyers who
could understand, interpret and apply them. As to the need for such‘trained human
resource the Emperor, in 1961, upon the convocation of Haile Selassie I University,
declared:

“We would ask for the immediate founding of a Faculty of Law, where our own students may be
trained to enter the legal profession... Our Empire has need, in its government and its commerce,
for well educated lawyers and particularly for those who have been trained in their own

University, in their own codes and customs.”

These policy guidelines shaped the formation of the Faculty of Law. The Faculty
would be an institution in which lawyers trained in the common law systefn teach
Ethiopians codified laws drafted primarily by experts trained in the civil law system.
This eclectic approach was hoped to achieve the independent devclopment of Ethiopian
law and Ethiopian institutions of legal education.

2. Historical Background

When the introduction into Ethiopia of codified laws was contemplated in the
1951-52 period, there were practically no Ethiopians trained in the legal profession.
Accordingly, it was deemed necessary, before the promulgation of the various codes-- the
Penal Code in 1957, the Civil and Commercial Codes in 1960--to form in advance a
nucleus of persons capable of understanding and applying the impending legislation.
Fortunately, the University College of Addis Ababa had just been inaugurated (February
1951) and there was thus at hand an academic basis for the creation of a Law School.
And, indeed, by 1953, the University College comprised three constltuent units, namely,
the Faculty of Arts, the Faculty of Science, and the Faculty of Layv

" Prepared in connection with the 50™ Anniversary of Addis Ababa Universit;lf.
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At this stage, however, while the two faculties had their own full-time instructors,
the Faculty of Law had to content itself with conducting evening programs. This was so
partly because candidates for the LL.B degree could not satisfy the more or less rigorous
entrance requirements and partly because the idea then was “to reach persons in the
profession.” The target groups of legal education early on were j_ildges, advocates, police
officers, members of parliament and other government officials,

During the time of ten years (1952-62) when the Faculty of Law was formed as an
integral part of the University College of Addis Ababa, valuable experience was gained
and important decisions made which later made the Faculty what it is today. In the first
place, it was decided that the bulk of Ethiopian lawyers, rather than being trained abroad
in a foreign legal system, would be taught Ethiopian law “at home”. It was at the same
time decided that the law would be taught primarily to persons already occupying
positions which require some knowledge of law such as Judges, advocates, police
officials, public servants and persons employed in banking and business. On the second
plane,. it was decided that legal education then could only be offered at the sub-degree
level in view of the absence of qualified candidates for the degree level. It is interesting
to note that in those days, “..even candidates holding a secondary school leaving
certificate were a rarity so that the standards of admission had to be set at about eleventh
grade of secondary education or an equivalent in educational and professional
experience.” In the third place, at least for the time being, law had to be taught by
“academic lawyers” who, of necessity, were attached to the University College and taught
law on part-time basis. This was an approach which differed ‘from the experience of
developed countries where sub-degree law courses are taught and administered by expert
practitioners from the Ministry of Justice or lawyers’ professional associations. In the
fourth place, and most significantly for the period in question, the law to be taught had to
be assembled on an ad hoc basis. This was so because the new codes were not yet ready
and little was known about Ethiopian customary law. As hints were given that the new
codes would generally be based on continental legal systems, it was decided to
familiarize students with concepts, categories, classifications and methods of reasoning
which prevail in the “Romanistic” legal system. ‘

During the initial period and in pursuance of these basic decisions, law courses
were given to a single batch or intake who attended six periods per week, the medium of
instruction being English. The courses were concluded in July 1955 by a comprehensive
examination counting for one half of the overall grades bearing on selected areas of
Roman, Civil, Penal and Commercial law as well as on procedure and economics. Of the
121 original applicants of February 1952, only 39 students successfully completed the
programme and became holders of the Faculty’s first diploma. The attrition rate was very
high. It was clear that the suggestion of Professor Rene David, the drafter of the Civil
Code, that there would be required a minimum annual output of 40 students for the
proper application of the codes would not be attained by training just one batch at the
sub-degree level. Intense discussions within the University College were held during the
period 1955-59. The discussions, centered around two basic problems, namely: the
subject matter to be taught, as the new codes were still not yet promulgated; and the
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candidates to be taught the law courses since, as it was perceived then, a degree
programme in law would require a minimum of junior college education and there were
no more than four candidates who would satisfy the requirements.

In the meantime, though, between 1956 and 1958, a new sub-degree Advanced
Law School programme was introduced. Graduates of the first programm® jand new
entrants participated in the course. The course mainly covered civil law, penal law and
public finance. “The advanced civil law course followed, step by step the gradual
appearance of draft code fragments in the different branches of civi] law, and the
advanced penal law course analyzed the Et'moplan Penal Code”. At the same time, a
second Basic Law School course was conducted, in addition to and smultancously with
the Advanced course, during the 1956 and 1959 period. The entry requirement was set at
twelfth grade of secondary education or an equivalent in educational or professional
experience. In addition, candidates had to pass a tough proﬁc1ency test in the English
language. Only 12 candidates registered of whom 8 students graduated in 1959.

Following the graduation of candidates of the Advanced Law School program and
the Second Basic Law School programme in June 1959, the Faculty of Law of ‘the
University College of Addis Ababa was formally liquidated in January 1960 pending
inauguration of Haile Selassie I University in 1961. s

2.2 cul aile S ie Universi

2.2.1. The Beginning

When Haile Selassie I University came into formal existence in 1961, it had
professional legal education as its first priority. The Law Committee established by the
University decided, without taking much time, to offer sub-degree courses in law in
Ambaric and English. Admission requirements were set low se that anyone who could
write and read and pass an interview would be admitted. The low entrance requirement
coupled with the tremendous accumulated need for legal education produced a landslide
of applicants of whom 490 were accepted. The course was divided into sections, the
Ambharic section and the English Section. The latter section was naturally of higher,
standard as it implied a higher level of education and used a language which is richer in
modern legal terminology. Although teaching by then was ‘greatly facilitated since
practically all the codes were made available in their final form, the attrition rate
remained very high as evidenced by the fact that only 300 students survived the first
semester out of 490 students who registered for the course.
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2.2.2. The Launching of the Faculty of Law and Professional Legal
Education '

The Faculty of Law was formally dedicated to and opened by Emperor Haile
Selassie I on 23 September 1963. The first dean was a distinguished American
constitutional lawyer, Professor James C.N. Paul (Professor Paul later became ,
Academic Vice-President of the University). Professor Paul is reputed to have played a *
pivotal role in steering the Faculty of Law to a successful start.

When Professor Paul assumed the deanship in 1963, the problems that needed
solutions were passed over to him. He, therefore, had to resolve in a short ‘ume the
issues of “planning the educational programme, recruiting staﬁ' in a relatxvel?z short
period of time, marshaling the minimum library necessary for effective work, and
securing some outside resources to help defray the heavy costs of launching the
institution.”

One year after the formal launching of the Faculty, several important decisions
were made. First, it was decided to develop and expand part-time programs on a non-
degree level to provide basic legal education to persons then involved in legal
administration. Second, it was decided to expand staff so that one man would be ,.
expected to teach and develop one subject only to allow thorough preparation of class
lectures and teaching materials. Third, it was decided to expand the foreign contacts of
the Faculty and the sources of further staff requirement. Fourth, it was decided to seek as
vigorously as possible additional sources of outside finance.

"The Ford Foundation which partly financed the initial launching costs of the
Faculty continued providing its grants and additional funds were secured from the
governments of the United Kingdom, France and Belgium. Gifts of books were also
received from these governments. New instructors were recruited from Canada, the
United Kingdom and Europe, although the United States was by far the largest supplier of
instructors.

3. Earlier Programs

Teaching in the Faculty of Law started with a highly dedicated team of American
lawyers led by Professor Paul himself. The Faculty had a modest start with a teaching
expatriate staff of five and a student body of 23 full-time and 40 part-time students. The
minimum entry requirement was set at completion of two years of University education
“plus a high overall academic record which demonstrated that the applicant had an
adequate breadth of study and had demonstrated superior academic ability.”

The purpose of the part-time programme was to permit persons qualified for
admission as LL.B candidates “but who held responsible positions, which they could not
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forsake for full-time study to try for the degree.” Three years of instruction were required
for the full-time programme while the evening programme took four years to complete.

The Faculty also opened several other extension programmes in the ensuing
periods on a non-degree level to provide basic education to persons involved in para-legal
professions. In 1964, some 90 persons were enrolled in the Law Diploma Programme, a
three-year evening course conducted in English. This programme was designgd for
government officials, advocates, prosecutors, judges and members of parliament. Irf the
same year, some 200 students were also enrolled in the Certificate Program, a one-year
course conducted in Amharic and aimed at providing introduction to the ‘basic principles
of the Ethiopian codes and the constitution. The same programme was alsg-offered in
Asmara and later in Harar and Jimma. A year later, the Faculty also launohed a three-
year Law Diploma Programme conducted in Amharic as well as a spccxal Certificate
Program for Parliamentarians, also conducted in Amharic, which basically dealt with the
basic principles of constitutional law, civil law, penal law, procedure and commercial
law.

4, Research and Publications

The formative years of the Faculty were also the most fruitful years in terms of
the preparation and publication of teaching materials. The highly dedicated staff
members carefully assembled high quality teaching materials, which are still in use in the
Faculty. The expatriate staff of the Faculty prepared dozens of textbooks and published
several articles in the Journal of Ethiopian Law.

From the very start, Professor Paul had a strong belief that high standard legal
education was a function of a well-organized and well-stocked law library. Indeed, his
motto was: “To make the Law School excellent, we must make the library excellent.” In
pursuance of this motto, the library’s holdings grew from aimost nothing to some 6000
books during the initial years and by 1968 the number had risen to 15,000 volumes and
some 3000 periodicals. The current collection of the library is 20,000 volumes. Major
supplements to the library’s acquisitions were the great collection of microfiche
comparative African legal materials which were assembled by the Faculty’s Center for
African Legal Development. The Center also published, until recently, the African Law
Digest, a quarterly issue of African legislation enacted during each quarter-year. The
Faculty took over this task from Columbia University of the United States.

The Faculty of Law had, from the very beginning, attached great importance to
legal research and development. The Journal of Ethiopian Law was launched soon
after the inauguration of the Faculty with a view to achieving this purpose. The Journal
was published by the Faculty jointly with the Ministry of Justice. The editorial
responsibility of the Journal was entrusted to senior staff members though the Editorial
Board, chaired by the Minister or sometimes by the Vice-Minister of Justice, determined
basic publication policy. At present, the Journal is published at least once a year by and
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under the sole responsibility of the Faculty of Law although the Ministry of Justice may
be represented in the Editorial Board.

In the course of the academic year 1964-1965, the Faculty established the
Ethiopian Law Archives “to start collecting in a safe place all Ethiopian legal
documents...” The initial success of the project was quite remarkable. In its first six
months alone, approximately a hundred and fifty items were deposited in"the Archiygs.
At around the same time also, a start was made in crating a lexicon of legal phrases
which were found in Amharic, English, and French law materials. The need for such an
Ambharic - English - French Law Lexicon was obvious “in order to speed and rationalize
the creation of a national legal language” and expedite the publication of an Amharic
legal dictionary. By 1966-67, a preliminary edition of a model Lexicon gvas being
distributed to departments or persons who have had a continuing interest in the project.

The take-over by the Faculty in 1966, of the consolidation of Ethiopian laws from
the Institute of Public Administration and the Office of the Prime Minister is also very
much linked with the early history of the Faculty of Law. The Consolidated Laws of
Ethiopia had as its principal purpose facilitating reference. to particular laws by
incorporating, though unofficially, repeals and direct and implied amendments to the
texts of laws. The first project consolidated laws in effect as at 10 September 1969. The
supplement consolidated laws brought into effect between 10 September 1970 and 10
September 1973. This project was intended to be a continuing one though it is at present
suspended.

5. Student Participation

From the very beginning, student’s active participation in all its endeavors
characterized Law School life. This was done, not because the times demanded it, but
primarily because those who enter the law school seek to enter a profession and the spirit
of dedication to public service which such profession aspires to inculcate among its
members properly begins at the law school stage.

In recognition of this, a year after the establishment of the Law Faculty, the
students voluntarily put themselves under an Honor System; “a system where they trust
themselves and are trusted by others to be truthful, just and scrupulously honest in all
their dealings with the Faculty.” Examinations are conducted under the Honor System.
Students are “left on their honor not to give or receive aid, nor to use any assistance not
authorized by the instructor.” Similarly, students are on their own honor with respect to
all other standards of conduct expected of all members of the Faculty. .

The rules of the Honor System were drafted by the students in consultation with
the Faculty and are administered by an Honor Board chosen by the students. The Board
deals with charges of violations of the Honor system and recommends appropriate
disciplinary action to the Dean. To this day, the Honor System then established is
followed by our students.
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Also, as befits future members of the legal profession, students of the Faculty had,
from the early start, their own governing body by establishing the Law Students’
Association. Students, through their elected representatives, met with the members of the
Faculty to discuss various Law School matters. The Association adopted regulations

relating to the Honor System, proper library conduct, the taking of exammanoni‘ and
other rules. (3

The Association also used to sponsor an annual Law Day at which Moot Court
finalists argue a case before a court consisting of members of the legal profession, and
two trophies awarded to the winners still grace our library as a remembrance. In 1965-66
academic year, the Association also presented “a series of well-received-TV* Programs”

entitled “The Verdict is Yours”. This weekly programme was so poyula: that it run for
several months.

In 1972, our students also participated in the well-known “Philip C. Jessup
International Law Moot Court Competition” in the U.S. and received the “Foreign Semi
Final Round Best Memorial Award”, and “Best Oralist Award.” The memorial
plaques awarded to them still adorn the walls of our Dean’s Office. In the ea.rly 1900s,
they also participated in an international Moot Court competition held in Johannesburg,
South Africa. Qur students have recently revived this tradition and organized their 6wn
Moot Court Competition in 1999 and 2000, the latter at the Cultural Center (the former
Creative Arts Center).

In 1969-70, an important even took place, and this was the opening of the Law
House. The Law House was a self-help project of students which was built at a known
cost of over Ethiopian Birr 120,000 (then a large sum) and “incalculable labor by many
students and staff who raised the donations in cash and kind.” In addition to being a self-
help endeavour for law students and staff, Law House was intended “to provide a
commeodious place for students, alumni, and staff to meet, and to give to some of the law -
students an environment conducive to serious study.”

General accommodation for university students was then shabby and students
were living “in dreadful tin-can hostels.” Law House was, therefore, also “one influence
on the University Administration when it decided to give high priority to student
dormitories in its new capital investment program.” The Law House was a cooperative
self-help project organized by the Law Students’ Association in 1965-66. The land was
provided by the University (in the main campus, near the stables of the former Emperor
by Afincho Ber) and the Association assumed the rest of the responsibility.

Finally, it needs also be mentioned that students played an important role in the
research and publication works of the Faculty. Several of the valuable teaching materials
then prepared by the Faculty were prepared through the assistance of students who helped
in translation works and in collecting and translating court judgments. Students have also
from the very start worked in the Journal of Ethiopian Law as Associate Editors as well
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as in the Consolidated Laws Project. They later also assisted as student Digesters of the
African Law Digest until 1975.

6. Later Developments

Today, after 37 years of existence, the Faculty of Law is not in any appreciable
degree different from what it was in the mid-1960s. The curricula and entry requirements
as well as the duration of study are now more or less the same. Students join the Faculty
for four years of legal studies after completing a one-year freshman programme offered
by the University. The annual intake has dramatically increased. The evening degree
programme and the Certificate Programme were discontinued after 1974; only the
Ambharic four-year law diploma programme is still being offered. Entry requirement for
the degree programme is a successful pass mark .in the Ethiopian Schools Leaving
Certificate Examination, whose threshold could vary from year to year depending on the
availability of staff and facilities.

A early as 1968, i.¢., after its fifth year of existence, the Faculty had decided upon
the process of Ethiopianization of the teaching staff. This process was intended to be -
implemented during a period of transition. For this purpose, it was decided that three
Ethiopians would be trained annually as law teachers. This process of replacement of
expatriate staff with local staff was began in 1971-71, and soon after, Ethiopian staff
members became the majority. In the process of this Ethiopianization, Ato Workn
Tefera, one of the early graduates of the Faculty, became the first Ethiopian dean of the
Faculty. It is hard to say that the Ethiopianization programme was implemented as
originally intended. The process appears to have proceeded faster than expected. At
present, there are no expatriate staff members in the Faculty though the Faculty can
arrange for some expatriate staff to come over and teach some courses for a limited
period on an exchange basis. The graduates of the Faculty of Law are at present serving
in government posts as ministers, legal advisors, judges, professors, as well as private
practitioners, and advisors of private enterprises. They are in different capacities
interpreting and applying the laws of the country. Professor Rene David had suggested
that an annual output of at least 40 graduates with LL.B degree would be necessary to
administer the various codes. This suggestion was thought by some people as rather
conservative. But in practice, the Faculty of Law has not been able to satisfy even this
conservative estimate.

A number of constraints explain the shortage of supply of trained legal
professmnals in relation to demand. The physical facilities available to the Faculty to
date are the facilities which were deemed already by 1966 as ‘shoddy, poorly maintained
and ill-suited to a well-functioning law school.” Teaching space and facilities are not
only out-dated; they are simply not adequate to accommodate any more intakes. The
Law Library is far too limited in space; it is far too outdated in terms of its holding. The
foreign financial support of the Ford Foundation and other sources is no longer available.
The University, partly due to it own budgetary constraints and partly perhaps due to lack
of proper appreciation of the role of proper legal education for proper social, economic
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and political development, does not seem to give deserving attention to the requirements
of the Faculty of Law in terms of physical facilities and staff development.

The Faculty of Law, despite these handicaps, is doing its best to maintain its high
academic standard in the best tradition of a good law school and to sustain and expand the
level of supply of graduates. Indeed, the Faculty is engaged at present in an intensive
study with a view to launching within the next immediate academic years of a
postgraduate law programme. High academic excellence and satisfaction of tie
increasing demand for trained lawyers will, as in the past, guide the future endeavors of
the Faculty of Law of Addis Ababa University.

7. Current Structure and Programs

7.1.  Structure

The Faculty of law is a non-departmental faculty. However, the Faculty has
organizational structures, both administrative and academic. Administratively, the
Faculty is headed by a dean, an assistant dean and an administrative assistant, all assisted
by support staff members. The academic structure includes the Full-Faculty meeting, the
Academic Commission, the Curriculum Revision Committee, and the Editorial Board of
the Journal of Ethiopian Law. J,f"

The Full-Faculty meeting is a general staff meeting, which takes place at least
once a year. The meeting is convened by the dean at the beginning of the new academic
year and as frequently as necessary, depending on the relevance of issues to warrant the
convening of the general staff when the dean feels so. The Full-Faculty meeting
deliberates on important issues related to the organizational structures and programmes of
the Faculty, including election of members of Commissions, Boards, and Committees.

The Academic Commission (AC) of the Faculty is composed of the academic
staff members among whom the following are the ex-officio members:

- The Dean (Chairman)
- The Assistant Dean
- The Coordinator of Continuing Education

The Full-Faculty meeting elects other members of the Commission. The AC is
mandated to deliberate and decide upon all-important academic affairs of the Faculty. To
mention just a few: ’

to maintain academic standards
- to determine academic status of students
- to consider academic problems of students, when they petition
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- nominate candidates for scholarships and fellowships sent to the faculty
- nominate academic staff members for employment with the Faculty, etc.

The Curriculum Revision Committee is responsible for the periodic revision of
the regular and extension programmes. Curriculum revision is a continuous process
though the actual revision of the courses is a slow undertaking. In any event, revisions
are being introduced gradually. %,

An Editorial Board administers the academic journal of the Facuity, the Journal of
Ethiopian Law. The Board is composed of a chairman and not less than five members.

The day to day activities of the Journal is run by the Editor-in-Chief,swho is
responsible for the call for papers and their submission to the assessors and subsequently
to the Board. The Board is responsible for the quality and reputation of the Journal. It
has the mandate to accept or reject any article submitted for publication. The Editorial
board is assisted by an Advisory Board on the quality of the Journal and other aspects of
improvement to it.

In addition to the Journal of Ethiopian Law, a Society of Law students for Quality
Education has started a biannual publication of The Law Student Bulletin in 1999. This
Bulletin is initiated by the Faculty’s students and highly assisted by. the Research and’
Publications Office of the University. It is run by an Editorial Committee whose
membership includes both regular and extension law students of the Faculty.

A “Case- Collection and Indexing Project” was started (or rather re-started) in
Noverhber, 1996, with the help of a generous grant from the United States government.
Under this project, 853 court judgments of the supreme courts in our country, including
the newly established state supreme courts, were collected. Out of these, 243 cases are
now being published (not in print form) in four bound volumes and, although limited in
circulation because of financial constraints, will soon be made available to all institutions
involved in the teaching of law as well as legal research.

The project was as much a faculty project as it was a student’s one. Almost 70%
of our third and final year students since 1997 participated in the work; to wit, 126 in
number. \

The collection and publication of Law Reports (or court judgments) is in any
country regarded as a priority item in the effort to develop jurisprudence. Without the aid
of Law Reports, it is difficult, if not impossible, to prepare teaching materials as well as
books and articles on specific areas of the law. It is also of high educational value to
students since, through their participation in the work, it helps them to relate theory to
practice. The Faculty hopes that it would be in a position to continue, and even expand,
this important task. :
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In the 1967-68 academic year, what was then regarded by the Dean as a “most
important development” took place. In the late spring of the year, following an alumni
luncheon, a group of two hundred alumni founded an Alumni Association by adopting a
constitution. The Association did not however live up to expectations and soon faded out
of existence altogether. Now, after nearly three decades of: reflection, the Alumni
Association of the Faculty was formally re-established on November 20, 1999,

The membership of the alumni includes degree, diploma and certificate graduates”
of the Faculty, both in regular and extension programmes. The Alumni Association has
plans to assist the Faculty in its endeavours to improve the curriculum and in its other
intramural and extramural activities.

e

72.  Current Programs

The Faculty has two programs at the moment. The regular LL.B programme and
the evening diploma programme. The degree programme is only currently offered to
regular students while the diploma programme (in Ambharic) is offered to evening
students. The degree programme takes 4 years, in addition to a One-year common course
programme. Total credit hours requirement to obtain the degree is 165 out of which a
minimum of 123 credit hours is of law courses. The students in this programme would be .
introduced to all major and relevant legal topics under any legal system. !

The focus area is a thorough study of Ethiopian laws. This is equally true for the
evening diploma programme. The iploma students are required to take 2 tota] of 89
credit hours out of which 71 credit hours are of law courses. The duration of this
programine may range from 4 to 5 years, depending on the competence and convenience
of students.

7.3.  Academic Staff Profile
The current academic staff profile of the Faculty is as follows:

7.3.1. Full-time
Professor:

Associate Professors:
Assistant Professors
Lecturers;

Assistant Lecturers:

(SIEN R VE RN

7.3.2. Part-time
Assistant Professors: 3
Lecturer: 1
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7.3.3. On study Leave

Assistant Professor: 1
Asststant Lecturers: 2
Graduate Assistant: 1

Total number of full-time and part-time academic staff: 22
7.4.  List of the Faculty’s Deans (from past to present)

(01)*George Krzeczunowicz
1. JN.C.Paul
2. Quintin Johnstone

3. Cliff Thompson

4. Worku Tefera

5. Fasil Nahum

6. Daniel Haile

7. Yoseph G/Egziabhier
8. Negatu Tesfaye

9. Ibrahim Idris

10. Tilahun Teshome

*Professor George Krzeczunowicz was the Dean of the Faculty of Law of the University
College. The contributions of the late Professor Krzeczunowicz are so great that his
books, articles and monographs are still used in the Facuity.

8. Enrollment, Attrition and Graduation of Students

8.1. Enrollment

The current admission policy for the regular degree programme is to accept
students who completed a one-year common study in the college of social science.
Usually, the best students by academic merits get placement in the Faculty. Admissions
are possible by special placement for students who can produce a special request from
some government institutions, particularly the Ministry of Defence. Admission on
advanced standing basis is also possible for graduates of law enforcement institutions--,
for exampls, the Ethiopian Police College. Also currently, for female students, there is
placement by affirmative action which is lower than the cut-off point set by the placement
committee for entrance into the Facuity. 20% of the enrollment is a female quota. The
Faculty is also known for hosting a good number of the blind students of the University
(10% of the newly enrolled students during the first semester of the 2000/20001 academic
year are blind).
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The admission to the evening diploma programme is on the basis of the
E.S.L.C.E. results of the applicants. The current entrance requirement for the programme
is a minimum of a 2.8 GPA of the E.S.L.C.E. results taken recently. The following table
shows the latest enrollment figure of the Faculty. The enroliment to the evening
programme is twice as much the regular enrollment (see Table 1.1 below).

Table 1.1. Enrollment 1999/2000 A.Y.

Regular Evening
Year | Male | Female | Blind | Year | Total | Male | Female | Bimd | Total
I 56 22 6 I 78 |96 10 .| =*- 106
I 50 21 2% II 71 [ 130 18 - 148
HI 48 17 4 I 65 | 105 "9 1 114
IV 51 10 - v 61 159 15 - 174
Total | 205 70 12 total | 275 | 490 52 1 542
Table 1.2 2000/2001 Enrollment Regular Students (First Semester |
F
Academic Year '
Total Enrollment
M F B T
Year I 46 15 6 61
Year III 63 18 4 81
Year IV 48 20 1 68
Year V 46 18 3 64
Total 203 N 13 274

8§.2. Attrition

It has been noted that the attrition rate of evening students was very high in the
Faculty in the past. The current trend, which is a resuit of an improved admission
requirement for both the regular and extension programs, shows that the attrition rate is
on the decrease over the past couple of years. The current annual rate of attrition of
regular students is 3.6 per cent (see Table 2 below). The rate of attrition of extension
students is 3.5 per cent (see Table 3 below).
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Table 2.

1999/2000 Academic Year (Regular Program)

Academic First and Second Semester
Class

Total Enroliment Attrition Total !

Attrition

Dismissal  Dropout Withdrawal
M F T F T F F T F * T
Yearl 61 22 83 - 2 - - - - 2
Year 1l 50 22 | 72 - 1 2 - 1 2 6
Year III 46 19 | 65 - 2 - - - - 2
Year IV 50 10 60 - - - - - - -
Total 207 73 | 280 - 5 2 - 1 2 10
Table 3. 1999/2000 Academic Year (Evening Diploma Programme)

Academic First and Second Semester
Class :

Total Enrollment Attrition Total

Attrition

Dismissal  Dropout Withdrawal
M F T F T F F T F T
YearI 96 14 | 110 - 1 - 5 8 - 9
Year 11 139 20 | 159 - 2 - I 2 - 5
Year IiI 114 6 | 120 - - - - 4 - 4
Year 1V 146 14 | 160 - | - - - - 1
Total 495 54 | 549 - 4 - 6 14 - 19
8.3.  Graduates

Since its establishment in 1963, the Faculty of Law has turned out about 4000
graduates with degrees, diplomas and certificates (See Table 4 below). Until recently,
the Faculty of Law of Addis Ababa University was the sole local/national source of
manpower for the legal profession of our country. The graduates of this Faculty could fit
into many positions, legal or otherwise. The positions of prominence of the graduates in
the past and present include ministers, vice-ministers, chief justices, attorneys-general,
ambassadors, advocates, administrators, legal advisors, etc.
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Table 4.

Graduates of the Faculty (past and present)

Year of (Total) LL.B Degree Diploma Certificate

Graduation Graduates Graduates Graduates Graduates
1955-1960* 74 14 60 -
1965 78 - - 78
1966 196 8 - 188
1967 128 30 76 22
1968 116 17 99 * -
1969 275 19 1457 111
1970 251 22 - 229
1971 202 55 25 122
1972 64 41 22 1
1973 216 34 182 -
1974%* 2 1 1 -
1975%* - - -
1976 154 24 130 -
1977 15 15 - -
1978 36 36 - -
1979 40 40 - -
1980 64 64 - -
1981 68 7 61 -
1982 43 34 9 -
1983 97 48 49 . -
1984 154 66 86 : -
1985 150 50 100 -
1986 166 60 106 -
1987 137 51 86 -
1988 106 45 61 -
1989 138 78 60 -

{ 1990 110 49 61 -
1991 73 37 36 ° -
1992 90 38 52 - -
1993 78 55 23 ¢ -
1994 60 60 - -
1995 78 62 16 -
1996 77 53 24 -
1997 100 54 46 -
1998 124 61 63 -
1999 119 63 56 -
2000 125 67 58 -
Total 3928(4002* 1444(1458)* 1733(1793)* 751

*These sums do not include the certificate graduates in Asmara, Jimma and Harar.
*A total of 74 lawyers graduated from the University College Faculty of Law with B.A. degrees

and law diplomas.

** 1 aw School was closed.
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8. The Impact of the Faculty upon the Nation’s Life

History has been in many ways kind to the Law School. Even the building
housing it is itself historical. Few would now remember but it used to be called “Duke
House™. It was so named, some say, because it was built to accommodate the Duke of
Gloucester who represented the British Throne at the coronation ceremony of King Teferi
as Emperor Haile Selassie I in 1923 E.C., or the Due of York, others say, who acted %s,
host to the Emperor when he visited Great Britain as Regent. At any rate, it was not the
Ducca d’Aosta who once occupied the university premises as Viceroy of IL Duche and
King Victor Emmanuel.

It later housed The Fetha Negest Commission (Codification Commission)
established by the Emperor on March 26, 1954 to prepare, in the Napoleonic style, the
five grands codes. In the chateau at Fontainebleau, near Paris, there now stands on
display, in commemoration of their great contribution to world legal history, an elegant
table where Napoleon’s first commission laboured hard to produce the Codes. There is no
such relic in our country and only those who lived during the times and were privy to the
fact know about it as there are no published records left. The only relic, it can be said, is

the choice of the site as the first modern law school in the country’s history; and & very
befitting one.

The Law School also emerged at the most opportune moment in the country’s
history and has been the only institution of its kind in the country for 33 years since its
establishment. The last of the four grands codes was promulgated in May 1961 and the
Law School appeared on the scene almost a year later.

- At this time, there were hardly any Ethiopian lawyers with a university legal
education. Senior judicial posts were filled by expatriate judges, mostly British citizens,
but also a few from the Continent; an a priori indication of the course our legal system
was to follow. Since most of these contributed in some measure to the early development
of our laws, and a few of them to the growth of our law school directly, it would be
appropriate, during this anniversary of ours, to mention the names of those of which we
have some record. We find such names as judges: H.C. Willan, Charles Mathew, R.E.G.
Russell, Nathan Marein, Robert Leonard Muller, Myles John Abbott, Harry Speed
Roberts, Ivan O. Wallenburg, W.G. Grabowski, Nils Mangard, Hans H. Nordstrom,
Thomas Addis Waterlund, Gunnar Lenand, C.J. Aspland, Debass, Kokonoblos, Singar
Lind, Helquvist, Stevenson, Mangario, Faragallah, William Buhagiar.

The situation was the same in other government ministries and legal departments.
The need for trained lawyers, at this juncture, was indeed immense and the first Dean of
the Law School expressed it in the following memorable words:

“...All sacieties have, in a sense, under - developed systems of justice, but I
believe, it must be a matter of deep concern when the gap between a_ sizable
and impressive body of law on the books and the supply of professionally
trained lawyers to help implement it is wide.
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Lawyers are needed in Ethiopia, notonly to staff the courts and provide legal
services in the traditional sense. 1 believe lawyers are needed for the vital roles
in the process of national development. Interms of Ethiopia’s Five Year Plan,
‘development’ means among other things: the conception and implementation
of land laws and other legislation desired to spur agriculture and utilize land
resources; investment and banking arrangements; the assembling and condemning
units of land for highways or airporis or mines or agricultural plantations;
various kinds of new welfare legislation; an expanded, efficient revenue
system ...Modernization inevitably entails specialized legislation and administration;
careful drafting of laws and regulations. And the doing of all these things calls for
the use of special skills which only come through intensive, disciplined legal training...”

Faced with such a huge task and under the able leadership of Dean Payl, a highly
dedicated staff, mostly Americans, laboured hard and soon turned the law School into a
vibrant institution. In addition to the regular degree programme, extension prgrammes
offering degree, diploma and various certificate courses were immediately started and
strengthened as the years went by. Those who knew the Law School then, gladly
remember that, in the afiernoons, the compound resembled a courthouse, a parliament,
and a police officers training center combined because of the large number of judges,
lawyers, prosecutors, parliamentarians and police officers attending one or the other of
these courses. The espirit de crops--sense of belonging to a profession-- this fostered was
great. It was the germination period of the sense of professionalism. "

Soon thereafter, branch centers offering certificate courses were also established
in Asmara, Jimma and Harar and the first degree graduates helped staff the centers in
Asmara and Jimma. The opening of these branches had a profound impact upon the
leadership and the community in these localities. Dean CHEff Thompson, our last
expatriate Dean, captured the prevailing mood in the following words:

“... The sub-degree students in Asmara and Jimma wanted to travel to
Addis Ababa to receive their certificates, but it appeared that the
University’s policy of seeking regional graduations was a success. The
impressive ceremonies presided over in Asmara by H.E. Ras Asrate
Kassa and Jimma By HE. Ato Lemma Firehewot, brought special
events to the cities which were causes of civic pride, and our graduates
admitted to being pleased by their local recognition...”

Dean Thompson wrote this Report seven years after the establishment of the law
school. By this time, the Faculty has already “began the change from being a new law
school with an expatriate staff, to becoming an established law school with a
predominantly Ethiopian staff,” most of them graduates of the school itself. By this time
also, the early graduates were beginning to be elevated to high judicial posts as well as
positions of responsibility in the various government departments. It was also a pleasant
memory for us then at the Faculty to witness that our certificate and diploma graduates
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were already beginning to fill Awraja and Wereda judgeships as well as prosecutorial
offices, even in the remotest comers of the country.

Dean Quintin Johnstone, in his Annual Report of 1961 E.C. (1968-1969 G.C.),
strongly urged that, within the next five years, the enrollment of day degree students be
increased to 300 and that this could be handled at little added cost. We have not yek,
reached this water - mark but by the end of the 1970s, as resources dwindled further and
further, enrollment has almost doubly increased and today stands at an average of 275,
compared to 135 of the early days.

This year marks the 37" year of the establishment of the Law School. It jsstlla
young institution as law schools go by. But within these young years of its, it has
changed the legal scene in the country significantly. The gap between a sizable and
impressive body of law on the books and the supply of professionally trained lawyers to
help implement it is not so wide now as when the Law school was opened. Now, almost
all high judicial posts at both federal and state levels are filled by our graduates. The
faculty has long been entirely Ethiopianized and, not only this, but our graduates have
also played a pivotal role in both the planning stage of the establishment of the Faculty of
Law of the Civil Service college and later in filling the academic positions of the Faculty.

Professionally trained lawyers to help draft legislation "needed to spur
development are also not as rare as in the early times. Today, not to find one of our
graduates occupying the position of legal advisor in one or other government departments
as well as private institutions, would rather be called a rarity, to say the least. Our library
and our Archives too have been serving, and still serve, as the main center for conducting
research in preparing draft legislation, legal memorandums and briefs, preparation of
teaching materials, and other research papers.

As a conclusion, it is probably fair to say the following. All educational
establishments have in some measure their impact on a nation’s life. But it would not be
an exaggeration to state that the Law School has left its indelible imprint, and in so short
a time.

10.  Problems and Constraints

Although the Faculty has contributed a lot to the development of the country’s
legal profession, it has been confronted with a number of problems and constraints over
the last two decades in particular. There was no staff development scheme worth
mentioning and those faculty members who were able to secure opportunities for further
studies had to do it on their own. Most of them failed to return to the country after
completion of their studies. The low staff remuneration makes it quite difficult, if not
impossible, to attract qualified and experienced lawyers to the Faculty. On account of
this, the Faculty is dependent on part-time instructors to offer a good number of its
courses. While the number of students being admitted to both the regular and evening
programs is steadily increasing, no improvement in our physical facilities has ever been
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made. We are still conducting our business in a building that was made available to us
some thirty six years ago.

None of the classrooms in the Faculty could accommodate more than 50 students
at a time. But some of the classes are stuffed with more than 80 students. The Law
Library can only accommodate about 90 students at a time. It is very difficult to host
about 280 regular and 500 extension students, together with about 400 external regders.
Moreover, the Library has no ventilation, except for the only entrance door. ¥Yhe
collections are old and limited in variety. It is very unlikely to increase the collection of
the library due to lack of space and funding. Nor is our library likely to benefit, in the
near future, from what modern computer technology has to offer.

The other problem that is crippling the Faculty is budgetary constraint. The
annual budget is insignificant and even hardly sufficient to buy the necessary stationery
and other basic needs. As a result, it is becoming impossible to get typing and other
services necessary to carry out the learning and teaching process in the Faculty.

11.  Future Plans and Prospects

The Faculty of Law has developed plans to enhance its current programs. The
regular LL.B programme is being revised to meet the demands of our stakeholders,;and
that of the nation. It is planned to introduce a range of optional and elective courses for
students to choose from. This will help to develop areas of specialty upon graduation
from the Faculty. The Faculty also plans to revive the evening LL.B programine.

The curriculum revision is near completion and the medinm of instruction for the.
evening diploma programme is planned to be changed from Amharic into English. There
is a need for our diploma graduates to pursue their studies at an LL.B level through
advanced standing admission. This could be done only if the medium of instruction of
both programs is the same.

Furthermore, the Faculty plans to launch a postgraduate programme soon and
work on the preparation of the curriculum is already underway. The course description
and the draft budget of the programme has been worked out. The offering of general
LL.M courses in some core areas of the law can begin as soon as the programme is
launched. However, the offering of specialized LL.M courses may only be implemented
within the coming 10 years. The general LLM programme is expected to take a
minimum of two years.

There are also plans and prospects to improve the library services and the physical

facilities of the Faculty. We are also looking for ways and means of strengthening
research works in the Facuity. '
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