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INTRODUCTION

Different laws - international as well as domestic - give due recognition to and aim at protecting
the rights of creators of works of the mind. At the international level, major international human
rights instruments provide for the recognition of “everyone’s right to the pratection of the meral
and material interests resulting from any scientific literary or artistic production of which he 13
the author” ' That branch of law which gives due recognition to and protects the rights of
creators of works of the mind is known as copyright law. Authors, as creators of works of the
mind are, therefore, subjects of every copyright law. Some of the major rights of authors for
which they seek the protection of the law are: the exclusive right to authorize the production.
reproduction, adaptation and translation of their works.

This article discusses one of these rights, i.e., translation rights, which in short means the rights
of authors to make or authorize the making of translations of their works into other languages.
Accordingly, attempts are made in this article to show the status of translation rights under the
copyright law of Ethiopia as well as major international copyright conventions and domestic
copyright legislation of some countries. Moreover, translators’ rights which are closely related
to the subject at hand, are discussed along with translation rights for sake of comprehensivness.

In order to grasp the issues to be raised with regard to the two rights under discussion. the article
begins with some important concepts pertaining to the general law of copvright and conciudes
with few recommendations which aim at making the copyright law of Ethiopia consistent with
other laws.

1. Main Features of Copyright Law

1.1 Definition
Copyright, as an area of the law that focuses on the rights of creators of “works of the mind”
may be defined as “an intangible, incorporal right granted by statute to the author or originator of
certain literary or artistic productions, whereby he is invested, for a limited period, with the soll.
and exclusive privilege of multiplying copies of the same and publishing and selling them.”
Copyright law thus protects not only the rights of authors, but aIso all other originators or
creators of works of the mind such as composers, sculptors, translators’, etc.

* Lecturer in Law, Faculty of Law, Addis Ababa University

' Art. 27(2) of The Universal Declaration of Human Rights, and Art. 15(1Xc) of The International

Covenant on Economic, Social and Cultural Righrs.

? Henry C. Black, Black's Law dictionary, 4® Ed., West Publishing Co., St. Paul Minn, (1951). Note-

copyright may also be defined as “the exclusive, legally secured right to produce (as by writing or

printing), publish, and sell the matter and form of a literary, musical, or artistic work (as by dramatising,

novelising, performing, or reciting in public, or filming) for a (limited) perioc. Webster 's Third New

International Dictionary, G. and C. Merriam Co., Springfield, Mass, (1981).

3 Corpus Juris Secundum, Vol. XVIIL, Copyright and Literary Property, Secs. 24-29 ...translations are
. copyrightable as original works...”
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1.2 Protected Works

Most copyright laws do not st protected works exhaustively.  Thus, one may only find an
tlustrative indication of protected works under different laws. Accordingly, most laws recognise
the following as protected works: . .literary works. such as books, pamphlets. journal articles.
..musical compositions. radiophonic works...works of figurative arts, such as drawings.
_illustrations. geographical maps...cte.”" In the absence of an exhaustive listing. "any other work
created by the intelligence of the author and presenting an original character are deemed to be
warks of the mind." and considered as protected works.

1.3 Ownership

Copyright, being an intangible. incorporeal right raises many issues which are inapplicable to
ownership of corporeal properties. With regard to ¢orporeal objects. ownership 15 "the right. in
virtue of which a thing is submitted. in an absolute and exclusive manner. to the action and will
of a person” " This definition presupposes the total possession of a given corporeal property” and
the right of ownership is perpetual.” However, with regard to ownership of a copyright. an author
is neither a total possessor of the property, ie. the material object of the work. nor is the
ownership perpetual. This is so. for at least two main reasons, These are:

a. Copyright deals. with the “world of ideas” which are by themsehes intangible and
incorporeal. In order 10 achieve their importance. ideas have to be communicated to the public at
large. Moreover. once an idea is communicated. the author is no longer master of the idea. tor
the public possesses it and cannot be divested of it.” Thus. in the words of Planiol. “the idea [of
rights of authors] clashes with that of a nght of ownership. which assumes the pessibility of
exclusive possession. The truth is that authers are entitled to recompense. This result has long
been achieved in practice by allowing authors a monopoty of publication."m

It should also be noted that the corporeal ownership of the material object of a given literary
work. such as a book or a journal belongs to the purchaser. donee. or possessor of the object but

* Article 1648 (a-d). Civ. Code of Ethiopia. (hereafier C.C.)

For more details see also:

a. Marcel Planiol. Treatise on the Cnal Law, Vol. |, Part 2. 12th. Ed., translated by Loutsiana State Law
Institute, (1959). pp. 300. 501.

b. Corpus Juris Secundum, supra note 3.

¢. Articles 2 and | of The Berne Convention for the Protection of literary and Artistic Works revised at
Paris on July 24. 1971 and The Universal Copyright Convention as revised at Paris on July 24, 1971,
respectively.

* Article 1648 (¢), C.C.

: Planiol. supra note 4(a). quoting Aubry and Rau. Vol.ll, Sec. 190, p.256.

lbid.
* bid, p.379.
® Ibid, p.502. Note that copyright law does not protect ideas in their pure state, but only the form through
which ideas are given siructure and expression. For more details see Claude Colombet, AMujor Principles
af Copyright and Neighbouring rights in the world: A comparative Luw Approach, UNESCQ, Paris,
{1978). pp. % and 0.
" Ibid.
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not to the author. The corporeal and the incorporeal ownership of a given literary work are,
therefore, independent rights exercised by owners of the material object and authors.
respectively.'!

b) It is noted above that ownership is in principle perpetual. However, authors’ rights over
their works or the duration of monopoly are not perpetual and, therefore, limited to the maximum
period provided by law.'> The rationale behind this is that literary works grow old rapidly and
die. They cannot last if they are not .commented upon, analysed, and discussed. Thus, they
become historical monuments, documents, and textbooks for schools. Hence, based upon
considerations of the general welfare, literary works fall within the genera! domain, afier
remunerating the author (during his/her life time) and the nearest heirs (after his/er death).'’

14 The Two Basic Rights.

Authors’ rights are usually divided into two, i.e. economic and moral rights. The former refer to
the economic exploitation of the fruits of works of the mind, while the latter refer to non-
pecuniary rights or rights concerned with the personality of authors. Accordingly. the law grants
authors the right to produce, reproduce, and authorise the adaptation and translation of their
works and thereby protect their economic rights and thus be financially compensated for their
toils in producing literary works. Many authors, therefore, make their living by exercising their
economic rights and collecting royalties from either producers (for example theatrical
performances), or reproducers (for published works), adapters (for exam ple, cinema works). and
transfators.'* Moral rights, as noted above, deal with the personal rights of creators (authors).
Given the fact that literary works are expressions of the personalities of their authors, the law
guarantees that the reputation, honour, and freedom of creators should remain free from
interference. The rationale behind this is that, “when an author produces a given literary work. he
does more than bring into the world 2 unique object having only exploitative possibilities: he
projects into the world part of his personality and subjects it to the ravages of public use. which
creates possibilities of injury to the creator other than merely economic ones."'> Moral rights
under the law, therefore, protect authors from such injuries and mainly consist of the following
rights: the right to refuse to create; the right of patenity; the right to prevent deformation: the
right to create and publish in any way desired; the rightto prevent every mutilation or other

modification; the right to withdraw and destroy the work; and the prohibition against all other

"' Art. 1663(1) C. C. The sub article reads as follows: “Assignment of the work™
“The incorporeal ownership of the author shall be independent of the ownership of the material object
which constitutes the protected work.”

2 Under Ethiopian law, literary works are protected for a period of fifty years from the date of publication.
See Arts. 1670(1) and 1672 (posthumous works) of the C. C.

* Planiol, supra note 4(a) pp. 502,503

“ TheC.C. grants all economic rights except for the right to authorize translations (Art. 1655) to authors
and their heirs under Arts. 1652,1553,1654 and 1670. Note also that Article 1670 is entitled “Heirs of
the Author - 1. Pecuniary Rights™,

5 Martin A. Roeder, The Doctrine of Moral Rtights: A Study in the Law of Artists, Authors, and Creators,
Harvard Law Review, Vol. 53,(1940), p.557.
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modification; the right to withdraw and destroy the work: and the prohibition againsi all other
injuries to the creators’ perscmality.“S

1.5 Translators’ Rights.

As far as translated works are concerned, translators are assimilated 1o authors under the law.
This means that translators will have all rights guarantecd to authors under the law. One may at
this juncture ask whether or not translators are creators and also question the reasons why the
Jaw assimilates them with authors.

In the strict sense of the term. transiation is not a mere transmission of words. It is rather a field
of work that demands much more expertise than mere transmission. Translators as mediators
between cultures have. therefore. much responsibilitics than authors. This is said for the reasons
that:

the translation must not betray, but on the confrary must
faithfully render, the author's thinking; the translator must
grasp the author’s thinking perfectly, and find appropriate
words to express it accurately. He must therefore have
complete mastery of the two languages and of the subject
matter of the work, thus expressing his own personality in it. It
Jollows that to translate is to create.. 7

Translators equipped with such skills are. therefore. required 1o be faithful both to their readers
and to the author of the original work. They cannot. therefore, replace the author’s ideas with
those of their own and must convey the former s ideas in an understandable and attractive way to
their readers.

For all the above reasons. translations are protected as original works and translators are
assimilated to authors under the law. Thus. intemnational conventions as well as domestic laws of
many nations recognise the mora! and economic rights of translators. 1t should. however. be
noted that some laws require that translations should bg original and creative'* while the rest do
not mention this except for stating that transiations are protected as original works.”

'® Ibid. p.556. The Article deals extensjvely with all the rights listed here and readers are advised to refer
to the Articie for more details. The C.C. of Eth, also recognizes the moral rights of authors under
different articles. See Articles. 1671 -moral prejudices: 1673(3) -rights of public authorities; 1665 -
alteration of a work: 1674 - protection of literary or artistic rights of ownership,

" G.Renga. Les droits des traducteur sur le plan international . Babel. Vol 11. No 2. (1956), pp.73 et. seq.
as quoted by Zivan Radcjkovic, Translation rights and translators’ rights, Copyright Monthly Review of
The World Intellectual Property Qrgonization and the United International Bureaw for the Protection of
Intellectual Property, Tth. Year (1971}, p. 195.

'* F R.G.. The copyright Law of 1965, Art. 3; Hungary, 1969 Law. Art. H2)% Daly. The Law of 1941,
Art.4; Peru, The Law of 1961, Arnt. 8; and Romania, Copyright Decree, {1956), At 10.

® The C C. also provides under Art. 1649(1) that “without prejudice to the rights ot the author of the
original work translations....shail be protected as original works' It should also be noted that translators,
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2. TRANSLATION RIGHTS UNDER INTERNATIONAL LAW

The protection of literary and artistic ownership is one of the subject matters of international Taw,
which ensures the effective protection of rights internationally. It, therefore. follows that
translation rights are also intemational in character. Accordingly, many bilateral and multilateral
treaties have been signed between states with a view to guaranteeing sufficient protection to
authors of works of the mind. The Berne Convention for the Protection of Literary and Artistic
Works of September 9, 1886 and The Universal Copyri§ht Convention of September 6. 1952 are
the most prominent among similar multilateral treaties.

The right of authors to translate or authorise the translation of their literary works is recognised
by and guaranteed under both conventions.”’ The Berne Convention limits the period of
protection to ten-years, while the Universal Convention limits the period to seven years. Despite
the fact that both conventions recognise the right of authors to translate or authorise the
translation of their works, and limit the period of protection to ten and seven years, respectively
both have failed to bring about a universal consensus. The most contentious issue in copyright
conventions is striking a balance between the interests of developed and developing nations. The
issue revolves around guaranteeing strong protection to authors - which is the view of the former
states and minimising the period of protection which is advocated by the latter group of
nations.

As far as the Berne Convention is concerned, it was created by the colonial powers during the
heyday of colonialism.2 Though it may be said that they were legally represented by the
colonising powers, developing countries did not take part in the making of the convention. At its
initial stage, the Berne Convention was taken as a success, for the original members shared
common principles and the level of Iegal protection already provided by each member 1o its own
nationals was comparatively uniform.

At the end of World War Il and the beginning of decolonization, the applicability of
~universality of authors’ rights" started to be challenged at every front. Thus, newly emerging
independent states started to voice their opinions at different international fora, and forced
amendments and revisions to the treaties. The Stockholm Revision Conference (of the Beme
Convention), convened in June 1967 and the Paris Revision Conferences of July 24, 1971 (of
both conventions) are cases in point.

just like authors do not have the exclusive right to authorize the retranstation of their works, pursuant 1o
Art. 1655 C.C.
¥ The following analysis is limited to these two Conventions only. Thus, other treaties whether bilateral or
multilatersl are not considered in this work. The Beme Convention of September 9, [886 was amended
by the Paris Additional Act of May 4, 1896; revised at Berlin on November 13, 1908; supplemented at
Bemne on March 20,1914; and revised at Rome on June 2, 1928; at Brussels on June 26, 1948; at
Stockholm on July 14, 1967; and at Paris on July 24, 197!, The Universal Convention was revised at
Paris on July 24, 1971,
21 See Article V of both Conventions.
2 Alan H. Lazar, Developing Countries and Authors’ Rights in Intemational Copyright, Copyright
Symposium, Number Nineteen, Columbia University Press, New York, London, (1971), p. 6.
2 Ibid. pp. 8 and 9.
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As noted above. the importation of literary works. in particular educational materials. on
favourable terms and a relatively free access to translate foreign literary works were the central
issues that hampered the smooth copyright relations between the two groups of countries. By
way of striking a balance between the diverging interests of these two groups of nations, the
Berme Convention was amended so as to allow reservation. while the Universal Convention
allows translation under license.”> Moreover. the payment of rovalties to authors of original
literary works has also remained a bone of contention between the copyright relations of the two
groups of nations since [971.  Accordingly. the status of translation rights under the two
conventions in 1971 looks as follows:

Under the reservation system (Berne}, ..a work can be transiated
without the author's consent and without any compensation being
paid... whereas, under the licensing system bath of these are
required. Under (the former) system, if the author of the original
work has not exercised his right to make or authorise the making of
a transiation of that werk.... that transiation right lapses and falls
into the public domain; on the other hand, under the Universal
Convention, if the work has not been iranslated within seven vears
joflowings first publication, it does nof thereafter fall into the public
damain.”

[t should be noted that. though there seems to be an agreement between member states of the
Universal Convention to enact implementing legislation. this was not pursucd by all for different
teasons. Thus, despite the fact that major copyright exporting countries took an active part in the
making of the convention and put on record their views on translation rights. which was one of
the most contentious issues.”® the U.S. for one, did not include a provision for compulsory
licensing in its implementing legislation. Moreover, a noted American copyright lawyer
maintained at the time (i.e. 1955) that "there is no reason to suppose that any country of Westermn
Europe will do so (i.e. enact implementing legislation for compulsory licensing): nor is it likely
to become a wide-spread practice in the Western Hemisphere.:? For these and other reasons
proposals to revise both convemtions, in paﬂichlhr those provisions that deal with translation
rights, were put forward at different occasions,> and brought about the Paris Revision of July 24.
1971.

The revision conferences of 1971 introduced many changes pertaining to authors’ rights and in
particular translation rights. Accordingly, the Bemne Conv::ntion added an appendix containing
six articles which form an integral part of the convention.”” The Universal Convention on the

2 This was introduced by the Berlin revision of November 13, 1908 and later limited to the right of
transaltion by the Rome revision of June 2, 1928. The Universal Convention on the other hand prohibits
reservation. See Article XX.

¥ Radojkovic, Z, supra note 17,p. 192.

% por details see Theodore R. Kupferman and Matthew Foner (eds.), Universal Copyright Corvention
Analyzed, Report of the Rapporteur-General, Blake's Report. Federal Legal Publications, Inc., New York,
(1955), pp. 229 - 232.

27 erman Finkelstein, Right of Translation: Anticle V of the Universal Copyright Convetion, in
Kupferman and Foner, supra note 26, p. 61. )

2 For details see Radojkovic, Z. supra note 17 p. 195.

# article 21 of the Berne Convetion of 1971.
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other hand added four sub-articles, which are substantially the same as the appendix.” Some of
the major changes introduced by these conventions are the following:”'

a, A state regarded as a developing country in accordance with the established practices of
the UN General Assembly is entitled to certain privileges subject to making a special declaration
to this effect that is effective during a period of ten years or may be renewed for subsequent
periods of ten years each.

b. A developing country has the right to authorise the translation of literary works into its
official language or one of the languages, as the case may be, if no translation

of the work into these languages is published within a definite period. However, translations can
be authorised only under compulsory licenses and only for the purposes of teaching, scholarship,
and research,

c. The term of protection of the right to authorise translation may be three years rather than
seven years (as provided under Article V of the 1952 convention). However. in cases of
translations into languages which are not in general use in one or more developed countries, the
term may be reduced to one year. A developing country may also substitute for a period of three
years a shorter period (which may not be iess than one year) by agreement with a country in
which the same language is in general use only in cases when the language in question is not
English, French, or Spanish.*?

As far as translators’ rights are concemed, neither the Berne nor the Universal Convention
originally contained provisions that recognise these rights. However, translators’ rights were
expressly recognised and given protection by the Berlin revision of the Berne Convention
(November 13, 1908) and supplemented by the Rome and Brussels revisions.> A similar
provision was also added to the Universal Convention during the Paris revision in 1971.>*

3. TRANSLATION RIGHTS UNDER NATIONAL LEGISLATION

Authors’ rights to translate or authorise the transiation of their literary works (i.e., translation
rights) are recognised and given protection by the domestic legislation of many nations. These
countries include both the developed and the developing nations. It should, however, be noted
that some countries restrict translation rights either by invoking reservation (Berne Convention)
or in pursuance of Article V of the Universal Convention. Exceptions 1o’ these are Egypt and
South Korea which have limited the period of protection to five years. Moreover, some

® Articies V bis, V ter, and V quarter of the Revised Universal Convention of 1971,
! Since the appendix and the three additional sub-articles of the Universal Convention are substantially the

- same, the following discussion focuses on the latter only. Moreover, the changes introduced by the

Conventions are summarized and readers are advised to refer to original texts for details.

2 According to some critics, the reduction in the term of protectic:: loses much of its importance since

these three languages are widely spoken in many parts of the world and literary works published in these

languages are more susceptible to unauthorized translations than other publications made in other

languages. For this and other changes introduced by the 1971 revision conferences, see Boguslavsky,

Mark, The U.S.S.R. and International Copyright Protection, Progess Publishers, Moscow, (1979) pp. 93-

133,

» Article 2(3) reads as follows: “Translations... of a literary or artistic work shall be protected as original

works without prejudice to the copyright in the original work™

* See Article V bis (1),
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2

countries, such as Chile, China, Dominican Republic, and Panama authorise translations
depending on compliance with registration formalities.**

According to a survey conducted in 1971, except for Ethiopia, the former Byelorussian state and
the former Soviet Union all other nations recognise translation rights and give protection to them
under their respective domestic copyright legislation. The Romanian copyright law., however,
protects only the moral prerogatives of authors.® As far as translators’ rights are concerned,
almost all domestic copyright legislation protect translated works as original works and grant
translators the same rights -economic as well as moral - as authors. The domestic legislation of
many countries recognise and protect translators’ rights without prejudice to the rights of the
author of the original work and provide that & translator may not prevent other translations of the
same work, unless the author has also conferred that right upon him or her. Moreover, with
respect to a work that has passed into the public domain, a translator has copyright only in his or
her version of the translation. It is also interesting to note that translators’ rights are made
subject to requirements of originality under domestic legislation of some countries: El Salvador
(in so far as a translation contains original matter), Hungary (provided that the translation has an
individual, original character), and Romania (provided that the translation has a creative
character and presents an intellectual, creative work).”’

4. THE COPYRIGHT LAW OF ETHIOPIA
4.1 General

Book NI of the Civil Code of Ethiopia. in particular Title XI. deals with literary and artistic
ownership. Translation right is, therefore, one of the subjects dealt with in this part of the Code.
It should also be noted from the outset that the law of literary and artistic ownership (copyright)
appeared for the first time in the legal history of the nation in 1960, i..e., the enactment of the
Civil Code.”® Moreover, as far as the source of the law is concerned, the drafter admits that:

Title XI (Literary and Artistic Ownership) is one of those parts
of the Civil Code which draws heavily - if not exclusively - on
foreign and, more particularly, French legal concepts...(The
Law of March 11, 1957, L.102 of France) in a simplified form,

3 Radojkovic, Z. supra note 17, pp. 192, 193. For further details see, H.L. Pinner (ed.) World Commight
Encyclopaedia, Vol. IV, SijthofT, Leyden, Holland, (1958), pp. 310-339 (translations), and pp. $9-
65(retranslations). .

e Radojkovic. Z.supra note 17, p.193. The U.S.S.R. Copyright legislation and the Civil Code of the
R.S.F.SR. were amended in 1973 and 1974, respectively. so as to accord authors the right to authorize
translations of their works. See Arts. 102 and 489.

* Ibid. pp. 196-198

** Shifa Soressa, Prorection of Literary and Artistic Praperny Under Ethiopian Law, (Unpublished Law
Library Archives) (1992), guoting S. Pankhurst, The New Ethiopian Penal Code, 3 Ethiopian Observer,
{1958). p. 270,

See also, Rene David, Sources of The Ethiopian Civil Code, Journa! of Ethiopiun Law, Vol. 4, No. 2.
(1967), p. 346.
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has become Title X1... of the Civil Code. It is one of the slices
of "Western Law" incorporated in the law of Ethiopia.”’

The rights of authors recognised under this copyright law include inter alia: the right to an
incorporeal right of ownership in the work created notwithstanding that the work was executed in
pursuance of a contract of employment for the perfromance of a project entered into with a third
party;40 publish the work; "' produce or reproduce the work during one’s life time;** authorise
adaptation;“ prevent the work from being presented as his/her own, if altered by a third party:*
and demand the cessation of the infringement of the right, the destruction of the copies or
adaptions made in breach of the law and claim damages for the moral and material prejudice
caused by the breach.*’* It should, however, be noted that public authorities may in the general
interest authorise the presentation or reproduction of a work or its adoaption, after such work has
been published, notwithstanding the author’s oppositiorn.“ Such authorisation is to be
determined by a special law providng in particular for fair com‘})ensatiOn,, and in no
circumsantces may public authorities authorise the altenation of a work *

4.2 Transiation Rights.

Under the Civil Code of Ethiopia, an author cannot object to the translation of his work.*®
Moreover, a translation made without the authorisation of the author shall expressly state this
fact at the beginning of the work and failing such a statement, it shall be deemed to be prejudicial
to the author’s right.""‘:a Thus, unlike copyright laws of many countries and the major copyright
conventions (discussed above) the Ethiopian copyright law strips authors of their right to deny
authorisation for the translation of their original literary works. It should, however, be noted that
authors just like any other person have the right to translate their own works, for this is not
forbidden by law.

Given the fact that the Ethiopian copyright law has taken a unique stand on translation rights,
which is inconsistent with the internationally accepted principle, i.e. the sole right of authors to
authorise the translation of their works till they fail into the public domain, many questions
which seek the rationale behind this exceptional situation may be raised. Some of the questions
which may be raised in this regard are inter alia: 1s the law influenced by the copyright law of
France, i.e., its origin? s it also influenced by custom or customary law of Ethiopia?. Was the
issue raised and if so how was it entertained during the making of the law?. The answers to
these questions are given in the following paragraphs.

* Harrison C. Dunning, Property Law of Ethiopia, (Unpublished, teaching material), (i967), p. 177
quoting Rene David, Les Sources Du Code Civil Ethiopien, Revue Internationale Le droit Compare,
Eol 962) p. 603.
Article 1647 (3), C.C.
“! Article 1652, C.C.
2 Article 1653, C.C.
* Article 1654, C.C.
“ Article 1665, C.C.
** Article 1674, C.C.
“ Article 1673, C.C.
*'thid. Note: To this author's knowledge no such iaw has been enacted so far.
:: Articie 1655 (1), C.C.
Ibid.
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It is noted above that the Law of March 11, 1957 of France was grafted into the copyright law of
Elhiopiam and hence this is the sole source of the law. Article 40 of the copyright law of France
of March 11, 1957, however, expressly grants authors the right to authorise or deny authorisation
for the translation of their works. Moreover, France is a party to the two conventions discussed
above and a nation which recognised translation rights as early as 1851 in a bipartite copyright
convention concluded with Great Britain, known as the Paris Convention of November 3, 1851.
Thus, it may be concluded at this point that the copyright law of France is not the source of the
above-mentioned uique stand in the Ethiopian copyright law.

It is also noted above that copyright law appeared for the first time in the legal history of
Ethiopia in 1960, with the enactment of the Civil Code.”? Thus. unlike other areas of the Code
which were influenced by local customs or customary laws, Title XI was not affected by these
for. there is no evidence which can enable us to trace the presence of such restriction on
translation rights in the local customs or customary laws of the nation.

As far as the making of the copyright law of Ethiopia is concerned. the drafter had allotted a
separate chapter for "Literary and Artistic Ownership”, i.e. Chapitre 11 -" De La Propriété
Litteriare ou Artistic”. in French and submitted the 'same to the Codification Commission.
Accordingly, Articles 36-63 of the original drafi were changed into Articles 1647-1674 of the
final version of the Code with minor amendments. Under the original draft. (of the French
version) authors were not given the right to authorise the translation of their works (Article an>
Thus, Article 44 of the draft was changed into Article 1655 of the final version of the Civil Code

without any amendment.”

In light of the above three points, one may only conclude that neither the source of the law nor
the influence of local customs or customary laws were the reasons for the exceptional stand.
Moreover, the fact that Article 44 of the draft was unchanged during the deliberations of the
Codification Commission shows that this was originally inserted by the drafter and passed
without objection. It should also be noted that despite the fact that many articles under Title X1
of the Civil Code are verbatim copies of the copyright law of France, the drafter did not give
anywhere his reasons for making such an exception on translation rights. Thus, in the absence of
background materials. indicative of the reason(s) behind this exception, one may only guess the
rationale behind it.”

5% Supra, note 39.

5! Finkelstein, H, Supra Note 27, at p. 53, footnote No. 6.

*2 Supra Note 38.

3% The Article reads in French as follows:

Traductions

(1) - L'auteur ne peut s opposer a la traduction de son oeuvre.

(2) - La traduction faite sans |’autorasation de I"auteur doit mentionner de facon express, au debut de
’ovrage cette circonstance.

{3) - Faute de cette mention, elle est reputee porter atteint aux droit de |'auteur.”

% See, Civil Codification Materials, Book 3, Property (Unpublished, Law Library Archives), pp. 12 - 20
and p. 177 for amendments on Title X1 (Minutes of January 8, 1958).

% See Major Issues on Translation Rights, Infra, 5
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4.3 Tranalators’ Rights.

Under the Civil Code of Ethiopis, translations are };rotected as original works, without prejudice
to the rights of the author of the original work.”™ Accordingly, translators are assimilated to
authors and &s far as their (translated) works are concerned, they have equal rights with authors.
Translators, however, cannot object to the retranslation of their works, for the same right is not
given to authors.”’ Thus, as far as translators’ rights are concemned, the copyright law of
Ethiopia is consistent with major international copyright convetions as well as the domestic
legisiation of many courntries.

5 Major Issues on Translation Rights.

It is noted above that the Ethiopian copyright law took & unique stand on translation rights in
contrast with major international conventions and domestic laws of many other nations.
Moreover, despite the fact that the law was imported from France, it was noted abuve that the
law deviated from its source and that no explanation was given for this either by the drafter or
the Codification Commission. In light of these facts, it will be important to inquire into the
reason(s) that compelied the law maker to enact such a law and also show the difficulties to be
encountered in implementing the law. Accordingly, the following discussion will address issues
such as: What was the motive of the drafter or the legislature in depriving authors of their right
to deny authorisation for the translation of their works? If there were any convincing reasons
for this during the making of the law, i.e., in 1960, are these reasons still valid today three and a
half decades after the enactment of the law? To what extent have Ethiopian translators availed
themselves of this right? and finally, though authors do not have the right to authorise the
translation of their works, can they demand the payment of royalties from u'anslators‘?

In the absence of an authoritative document showing the legislative intent behind Arttcle 1655, it
is admitted that the quest for the rationale cannot be anything but a guess. Accordingly, the first
reason that may come to one’s mind is the need to draw from the advanced literary cultures of
other nations, in particular for educational purposes. This, as noted above, is the stand of many
dcvelopmg countries during negotiations on international conventions. Though this appears to be
logical, since Ethiopia is not a party to any one of the international conventions to date, she is not
obligated to protect foreign literary works. Thus, the Civil Code provisions are applicable to
mdlgmous literary works only, but not to foreign works. It should, however, be noted that in
1958, i.e., during the making of the copyright law, the Codification Commission was not totally
unaware of the need to acquire literary works for educational purposes, for it was then decided
by the Commission to amend Article 49 of the draft (the current Article 1660 of the Civ. C.) so
as to include the following sub-article:

(3) - Where the work is ot of print, copies or reproductions
thereof are authorised in several copies if made for
educational parposes.‘”

% Article 1649. C.C

7 Article 1655(1). C.C.

% See Civil Codification Materials, supra note 53 (C.C. 79). The Frech text reads as follows:

Les Copics ou reproductions sont authorisees plusieurs exemplaires, a des fins d’ensignement, lorsque
1'ouvre est epuise.



But, again for an unknown reason, neither the Amharic (which is the controlling version) nor the
English version of the Code contains this sub-article. Moreover, public authorities are given the
power to authorise the presentation, reproduction, or adaptation of literary works in the "general
interest”, which may arguably include educational purpcsses.59 It should, however, be noted that
though the advancement of education at the cost of authors’ rights was the concem of the
legislature, neither of the above cited Articles, 1660 or 1673, deals with translation rights, for
translation is made free to all under Article 1655. It, therefore, appears that the reason for
restricting translation rights was not for educational purposes, for had it been this, the legislature
would have included the exception under either of the above cited articles.

In the absence of a clear legislative intent of rationale, one may also guess that the legislature
intended to enrich the literary culture of the nation by allowing translators to translate any work
without the necessity of seeking authorisation or formal licensing to make their works available
to the general public. 1t may also be added that this may help to strengthen the cultural
integration between peoples of different cultures and languages living in the nation. Though this
seems to be 2 noble idea, whether Ethiopian translators have availed themselves of this freedom
is a matter of opinion. It is, however, apparent that Ethiopian translators, for one reason or
another, are not yet interested in translating local literary works into other local languages and
this is a fact that can be seen from the display of books in every book shop. Despite the fact that
the first printing press was introduced in 1897 and the nation has abundant protected literary
works,® a significant number of translated works, most of them from English to Amharic started
to be produced in the early 1980s. Nonetheless, the quality of translated works has been
questioned by critics at different times.®’

Though it is clear from the above that there is an apparent scarcity of literary works translated
from one local language into another, there seems to be a good opportunity in the future to
produce such works for many other languages are currently used as mediums of instruction and
official languages in their respective regions. Morecver, many literary works as well as. official
gazettes and journals, hav: started to be published recently in different local languages.
However, despite the free hand given to translators under Article 1655 of the Civil Code,
whether Ethiopian translators will use the freedom to translate original literary works from one
local language into another or continue translating only foreign works remains to be seen.

A relatea issue with regard to transiation rights is whether or not authors of original literary
works are entitled to remuneration (royalties) when their works are translated. It is shown above
that under the Civil Code, an author cannot object to the transiation of his work. Moreover a
translator who translates a literary work without the authorisation of the author is mandatorily
required to expressly state this fact at the beginning of the work and failing such a statement, it
shall be deemed to be prejudicial to the author's right (Article 1655). This is the only provision
that deals with the legal relation between an author and a translator.

* Article 1673. (C.C.)

“ Note. Between 1940 and 1949( 1948 and 1957 G.C.) 100 books, most of them Amharic original works,
were published per year. See - Asfaw Damte, Ye Amarigna Tebebe Kalat (1940 - 49 E.C . Tobia Monthly
Bulletin st Year, No. 9. (1985 E.C.) p. 40.

*! Melekete Tesfa, Ye Tirgum Serawoch Ateyayakinet (The Questionability of Translated works), Mahlet
Monthly Bulletin, Vol. I, No. 1. {1985 E.C.), pp. 20-33.
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Apart from the above, Title XI of the Civil Code does not provide a clear answer as to whether
an author is entitled to claim a royalty from a translator. Moreover, remuneration even in cases
of reproduction {publication) is not treated under the Title, but under Title XVI (contracts for the
performance of services) and in particular under chapter 7, which deals with "publishing
contracts”. It should be noted that Article 1664 of the Civil Code (under Title XI) makes a
reference to this chapter.éz Accordingly, Articles. 2692 through 2694 deal with "authors’
remuneration” However, the conditions of remuneration under these articles are limited to the
contract to be entered into between the author and the publisher as defined under Article 2672
and not applicable to the relationship between authors and translators.®

In light of the above, and in particular in the absence of a clear legal provision which allows or
disallows the payment of royalties to authors in cases when their works are translated, one may
easily note that the issue is open to interpretation. The fact that there are no any authoritative
texts written on the subject“ also contributes to the problem at hand. One may, however, argue
that since the law has not expressly disallowed the payment of royalties, authors may claim
remuneration from translators in cases where their works are translated. This may also be
substantiated by the fact that had the legislative intent been to disallow this right, it would have
provided a clear provision to this effect and, therefore, what is not disallowed under the law is
allowed. Moreover, in a case where a translator wishes to translate a given literary work with the
authorisation of the author,®® the latter can have the opportunity to enter into a contract with the
former and agree on the sum, or withdraw his consent, in which case the translator will be forced
to translate without authorisation and state this fact in the translated work.

€2 » ricle 1664 - Makes reference to rules governing contracts of publication.

The conditions on which literary or artistic rights of ownership may be assigned by the author to third
parties shall be as provided for by the chapter of the code relating to “contracts of publication” (Articles
2672-2697).

¥ Chapter 7. Publishing Contracts.

A publishing contract is a contract whereby a party, hereinafter called the author, assigns in whole or in
part his incogporeal right in a literary or artistic work to the other party, hereinafter called the publisher
who undertakes to reproduce or produce the work and distribute it to the public. Note that Art. 2680
imposes on publishers the duty to seek the authorisation of authors in case when they want to translate
literary works submitted for publication. The article reads as follows: Article 2680 - Modification and
Translation. An authorisation to reproduce or produce a work shall not imply an authorisation to adapt it,
to modify it or to authorise its translation. Under Title X1 of the civil Code, an author has the rightto
authorise the adaptation (Article 1634} and prevent the aiteration of his work (Articles 1665 and 1671), but
not the right to authorise the transletion of his work. (Artilce 1655).

5 The only works done in this area are the following three senior papers written by graduating students at
different times:

1. Shifa Soressa, supra note 38.

2. Tamru Wendimagegnehu, Some Aspects of the Ethiopian Law of Literary and Artistic Properiy-an
Inquiry inta the Source and Scope of Protected Rights, (Unpublished, Law Library archives), (1971).

3. Seleshi Zeyohannes, The Ethiopian Law of Literary and Artistic Property, (Unpublished, Law Library
archives), (1983). Note also that while Tamru argues that *..the pecuniary benefits from ...translated works
accrue to the translator...”(p.53), Shifa on the other hand maintains that “(W)hat Article 1655 purports is
the possibility of translating a work without securing authorisation from the author. But, in no way does it
deprive the author of material remuneration. ...Thus, the phrase “without prejudice to the rights of the
author of the original work” in Article 1649 should be interpreted in such a way to protect both economic
and moral rights of the original author.” (pp. 35 and 36).

53 Note that this is not forbidden by law. See Article 1655 (C.C.).
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On the other hand, one may also argue that the law, by stripping authors of their right to deny
authorisation for the translation of their works, has at the same time stripped them of the right to
remuneration by translators. This is so for the reason that Article 1655 purports to protect the
"right of paternity" only, for it is expressly provided that "failure to state the fact that a
translation is made without the authorisation of the author, shall be deemed to be prejudicial to
the author’s right” and nothing more. Thus, the non-payment of royalty by a translator is not
prejudicial to the author’s right. Moreover, when one looks at Article 1655 from a practical
point of view, if translators are not legally required to seek the authonsatlon of authors - unlike
in cases of publication, production, reproduction, and adaptat:on there cannot exist a contract
between the two parties (i.e. the author and the translator) and. therefore. no agreement on the
sum to be paid.

As far as moral rights of authors are concerned. the law expressly provides under Article 1665
that "notwithstanding any stipulation to the contrary, the author may prevent his work, if altered
by a third party, from being presented as the author’'s own". Moreover, authors may also scch
civil and penal remedies in cases where their moral nghts are affected.®’ This may arguably
extend to authors’ right over translated works and it appears that they can demand the correct
translation of their original works without any alteration.

% See Articles 1652 - 1654 of the C.C.

¢’ See Anticles 1674 of the C.C. and Articles 675-679 of the Penal Code of Ethiopia. The Penal Code
seems to limit the scope of protection to the right to authorise the production.and reproduction of protected
works.
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CONCLUSION AND RECOMMENDATIONS

Creators of works of the mind have enriched the cultures of their societies and the world at large
through their efforts to create new ideas and express them in different forms. The present level of
cultural development would not have, therefore, been achieved without the endeavour of creators
of works of the mind who have toiled and even sacrificed many other interests to create new
works. Authors, as creators of works of the mind, have also contributed to the development of
the literary cultures of their fellow citizens.

Due to the fact that authors have the incorporeal right of ownership only over their works and
that the corporeal right of ownership is exercised by others, literary works are vulnerable to a
variety of unauthorised uses. Accordingly, literary works can be published, produced, adapted,
and translated without authorisation or remuneration. Piracy of such works is, therefore,
prevalent in many countries, in particular those that have weak copyright laws and inefficient
enforcement mechanisms. In order to curb such practices, international conventions, as well as
domestic copyright laws of many nations, give due recognition to and protect the moral and
economic rights of authors.

Ethiopian copyright law, however, for an unknown reason deprives authors of their right to deny
the authorisation for the translation of their works. Moreover, the law does not expressly provide
that authors are entitled to remuneration from translators in cases when their works are translated
without authorisation. The issue is, therefore, left open for ini:erp:etutiou.‘53 The following
suggestions are, therefore, made in order to fill the lacunae created by the law and make
Ethiopian copyright law consistent with intemnational conventions, to which Ethiopia may
possibly make herself a party in the near future,

I Major international conventions, which were originally tuned to the interests of the
developed countries have only recently started to respond to the interests of the
developing countries, too. Accordingly, the periods of protection, in particular for those
works to be employed for the purposes of teaching, scholarship, and research, have been
drastically reduced so as to accommodate the interests of developing nations. Many
developing nations, including African nations are, therefore, parties to the international
conventions discussed above.”® Since all other provisions of the dopyright law of
Ethiopia are more or less consistent with these conventions, Ethiopia should amend
Article 1655 of the Civil Code and make herself a party to the Universal Convention,
which has a wider scope application and a comparatively larger number of member
countries than the Berne Convention.

2. So far, the absence of translated works from one local language into another might not
have necessitated the need to revise the law. The current usage of different languages for
official and academic purposes, however, will soon create favourable conditions for the
translation of original local literary works into other local languages. Thus, the
amendment of the law will be timely and beneficial to local authors who are stripped of
their rights for unknown reasons.

“ There are no reported cases on this particular issue.
 For list of countries that joined the two Conventions, see Bogushvinlgj, M. supra note 32 pp. 93 and 95.
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3. The law should also expressiy provide that authors are entitled to remuncration from
translators, for the latter’s creative works are derivative and not original.

4, It is, therefore, suggested that the following Articles should be amended to read as
follows:

Article 1655 - Translations

Only the,%:mor shall have during his life the right to authorise the translation of
his work.

Article 1670 - Heirs of the author - [. Pecuniary rights.

(1) The author’s right to authorise the production, reproduction, adaptation
or translation of his work may, afier his death, be exercised by his heirs
for a period of fifty years from the time of publication of the work.”

Article 1673 - Rights of Public authorities.

(1) Public authorities may in the general interest, notwithstanding the
author’s opposition, authorise the presentation or reproduction or its
translation or adn?tation, after such work has been published by its
author or his heirs.”

7 With this amendment, Sub-Articles 2 and 3 of Article 1655 will be redundant and should, therefore, be
deleted.

?! Sub-Article 2 should be maintained as it is.

™ Sub-Articles 2 and 3 should be maintained as they are.
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