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AN OVERVIEW OF THE RIGHT TO STRIKE IN ETHIOPIA

By Tilahun Teshome"

Conditions of labour exist invoking such injustice, haniship and
pivaions to lwge numbers of people as to produce unrest so Sea that the
peace and amnony of the world are imperilled .... the failure of any nation
to adopt humane conditions of labour is an obstacle in the way of other
nations which desire to improve the conditions in their own countries-

1, Genea

In any system of industrialrelations where employers and workers are bound
by contractual relationships with separate and, at times, conflicting interests, it is
natural for the employer to exert his superior economic power and managerial skill
to take as much of the gain as possible from the production and service rendering
process. It is likewise natural for the workers to wage their owvn struggle by effective
utilizatiomof their organizational strenglh to obtain a better share of the profit, good
working conditions and employment security. Stoppage of work as a collective
measure to secure one or a variety of economic or social ends, commonly referred to
as strike, is but one aspect of this struggle of workers. It is an act "... by a body of
workers for the purpose of coercing their employer to accede to some dlemand they
have made upon him, and which he has refused".2

Strike grew out of the wage system in modern capitalism that payed the way
for trade unionism and the institution of collective bargaining, it is not a stoppage
of work resulting in the termination of the contract of employment, and the workers
continue to be attached to their place of work

The majority of such economic strikes result from controversies over wages.
Disputes over Improvement of work conditions, occupational safety, decrease in
working hours are also expressions of economic sirike. Points of controversy between
employers and workers over union recognition and discrimInatory'employment policy
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Strike

resulting in strikes are also included in this category although they sometimes embrace
other social and political dimensions.

POiuical strikes. on the other hand, are not motivated by the immediate
economic interests of workers and thus do not spring from contractual relationships
with their employers. They are usually called by federations or confederations of
trade unions Or other pressure groups for political objectives?

As a right strike is recognized in many countries the world over although it is
not uncommon to come across pietes of legislation that require a series of specified
efforts towards dispute settlement be fore conducting the strike. There are, of course,
totali.ir ian regimes which are exceptions to this general wend that view all forms of
strike as subv rsive. But the widely accepted view places recogitiou of tbis b4sic
right as un ir',Sue of the day.

Modem developments in public international law are also in favour of this
trend. That ... everyone has the right to work, to free choice of employment, to just
and favourable conditions of work .- to just and favourable remuneration ensuring for
himself and his family an existence worthy of human dignity - is enshrined under
Anile 23 of the United Nations Universal Declaration of Human Rights.
Furt.hermnre the right to strike is explicity recognized under Article 8 of the
International Covenant on Economic, Social and Cultural Rights adopted by the
General Assembly of the United Nations.

The international Labour Organization (ILO) too has adopted a number of
conventions and recommendations dealing with freedom of association and the right
(f collective hargaining of workers which states-parties are required to give
recognition and provide guarantees for their effective implementation in their
respecive jurisdiction.Q3

These conventions and reeommendations recognize the right of workers to
estahlish and join urade unions of their choice, the right of unions to draw up their
constitutions, to elect their representatives and to freely organize their administration.
Interferences impeding the exercise of the right to organize resulting in the dissolution
or temporary suspension of trade unions, or anti-union discrimination in respect of
employment or promotion and dismissal of workers for reasons of participation in
union actNties are strictlV prohibited. Even the law of the land under the auspices
of which the unions operate must not be applied to impair these guarantees.
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As the main theme of this paper is to treat the controversial notion of the right
to strike from the Ethiopian perspective, in the forthcoming discussion an attempt is
made to make a brief survey of past and present lcgk-lations pertaining to ihe subject
in light of these general considerations.

2. The Labour Relations Procjamation No- 210 of 1963

Ethiopian legislaive history shows this Proclamation to be the first of its kind
enacted in the area of industrial relations. As expressed in its preamble, its objective
was the creation of conducive labour conditions and the settlement of labour disputes
by means of collective bargaining. Labour dispute is defined as meaning any point
of misunderstanding concerning the terms or tenure of labour conditions; or the
eligibility or authority of a person claiming the right to represent either employers or
•,orkers in negotiating, arranging, fixing, maintaining or modi~fing the terms of labour
confdi t ons.

5

A machinery for the settlement of trade disputes known as the Labour
Relations Board was set up, with powers to consider, conciliate and arbitrate such
disputes; to consider any complaint of unfair labour practice, to prohibit arty such
pracice, tu direct any persons, groups or organizations to abstain therefrom; to
enforce ils decisions and awards by appropriate means; and to recommend to the
Minister of Community Development and Social Affairs the dissolution of
organi&ttions.' An appeal from a decision of the Board on questions of law, not on
findings of fact, was alinwed to be taken before the then Supreme Imperial Cout
Its po'wer was to examine such decision, and if there %as any error of law to refer the
case to ihe Boa-rd for final action, giving at the same time binding directives on
qucesions of law?

The Proclamation further recognized the righ-s of wssociatjons of employers
arid workers as well as the system of collective bargaining. As such workers were
granted rtghts not only to form and join trade unions but also to have their unions
affiliated to groups of unions confederated on a country-wide basis.' The term strike
was given statutory definition as being:

- any temporary cessation of work by the concerted action qf a group of
employee taken in connection with and intended as a means of
influencing an existing labour dispute. '

Despite this definition, however, the Proclamation did not have any provision
in which the right of workers to strike as a means of secu-ring their demand was
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recogzed. It did not expressly deny it either. It prohibited unfair practices and it
defined certain forms of strikes as elements of such unair practices' Difficult as
the task of drawing any distinction between the forbidden practices and others may
be, let us now examine the provision at some length.

The fimt proviso imposed on all forms of strikes was that they shoud not be
initiated, organized and conducted by any other person or group except trade unions.
Even workers of an undertaking with a serious trade dispute could not conceive of any
idea of conducting a strike unless they had a union. Workers in undertaking with
less than fifty workers were not allowed to form a union although it was possible fir
them to join general labour unions with workers of other undertakings. But this, at
the time, was a rare occurrence.

It was also an unfair labour practice within the meaning of the Froclamatiod
to incite or conduct a strike which was outside the soope of the lawful activities of
trade unions. The scope of activities of trade unions was taken to be the regulation
of labour conditions and activities permitted in the Proclamation, as well as the study,
protection and development of the economicocial and moral interests of their
members. It was in the scope of activities of trade unions to negotiate freely and
voluntarily matters in the field of labour conditions and settle disputes arising
therefrom by peaceful means whenever possible."

Strikes initiated without willingness to negotiate in good faith or arbitrarily
were likewise said to fall within the domain of unfair labour practices under the
Proclamation. In this respect questions to be raised are: What is meant by initiation
of arbitrary strikes? How is one to establish failure to show willingness to negotiate
in good faith? What, after all, was meant by such terms as good faith and
arbitrariness? Which body was empowered to determine the existence of these
reasons? No explanation was given on these and related points of controversy and
it seems the interpretation was left to the Minister of Community Development and
Social Affairs, who had wide powers to implement the Proclamration and to issue
subsidiary regulations for the better carrying out of its provisions3Y Other bodies in
whom the power to interpret the Proclamation was vested were the Labour Relations
Board and the Supreme Imperial Court.

Similarly, conducting or initiating strikes prior to submksion of the dispute to
the Labour Relations B oard and before the expiration of a period of sixty days
following such submission as well as coriucting strikes in violation of or against the
final decision or award of the Board was also an element of unfair labour practice and
therefore unlawful in the eyes of the Proclamation. First, the attention of the
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employer must be drawn to the dispute that might lead to the intended strike. In the
event of failure to reach an agreement acceptable to the parties, the law required it
to be taken before the Board. The Bond, after having exhausted all possible means
of arriving at amicable settlement, had two options. It might reject the demands of
the trade union and its petition for strike upon such terms as it may think appropriate,
or it might grant the petition to strike so that the employer could be forced to submit
to the demands of the union. It was also possible to initiate and conduct strikes sixty
days after taking the dispute before the Board and if the latter failed to render any
decision or award. Silence of the Board. for one reason or another, made the strike
lawful once the prescribed time lapsed.

Still other situations of strike that constituted unfair labour practice were those
that were accompanied by violence, threats of force or unlawful publicity, incidents
of violence and threats of force are not difficult to understand, But the meaning of
the phrase "unlawful publicity' is controversial. What mode of publicity was lawful
and what was not? Were unions banned from circulating documents and leaflets on
the strike to their members and to the public? Were they expected to have
information on the strike censored? Was a press release on the strike unlawful?
Who was to decide its unlawful nature?

The last item included in the unfair labour practices ist was more of
categorization of the work by reason of it- vital public nature, or the esential
character of the services rendered. In the language of the Proclamation, strikes
initiated and conducted by workers engaged, without limitation in the provision of
electricity, water and other public utity services, telephone and telegraphic
communication, and transportation services were not lawful. With the exception of
transportation services, other activities were as much of public businesses at the time
of the enactment of the Proclamation as they are taday'3

The enumeration was not exhaustive, however, as the very phrase 'Without
limitation" implies. How then was the linit to be set up? Was it once again an issue
left to the Minister of Community Development and Social Affairs? It was also a
question that challenged the competence and independence of the Labour Relations
Board and that of the Imperial Supreme Court. What was the guarantee available
if employers or public authorities kept on saying the work threatened by a strike
action was essential in character? A strike by its nature, is an undesirable
phenomenon, Workers, in most cases resort to it when all amicable efforts of settling
a dispute fail to produce a positive result. It is the last card with which they play to
exert pressure over their employer. Without mechanisms devised to limit the broad
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interpretation to which the phrase "Without limits" is subjected, one could not conceive
of any effective strike under this Proclamation.

3 The Labur Procl amation No. 64 of 1975

The Labor Relations Proclamation No.210/63 of Imperial Ethiopia was
superseded by the Labour Proclamation No. 64/1975 upon the advent of the
Provisional Military Administrative Council, widely known as the Verguc. to the
country's political arena. Although there was no express provision which, in
particular, repealed the former legislation, the reading of article I ll in the latter, in
which laws, regulations or decisions inconsistent with the new law in respect of
situations provided thereia were to have had no effect, rendered it redundant on
matters pertaining to industrial relations for all intents and purposes, No mention was
made in it of employers' associations and the very term employer was replaced by the
word undertaking, delibertely or otherwise. One may be tempted to attribute these
omissions and replacements to the apparent or real affiliation of the then policy
makers to communist ideology.

Comprehersive as the legislation may seem, with, of course, a number of its
own merits and drawbacks, and controversial as interpretations of some of its
provisions were, this writer will try to limit the discussion t the provisions pertaining
to organizational independence of workers and their right to strike-

Needless to say, workers were granted the right to form and become members
of trade unions: and srimilarly unions were given the right to form and become
members (if industrial trade unions, which in turn were allowed to establish one
national associznion namely, the AiEthiopian Trade Union (AETU).' 4  The
organizational s tructure of these unions was more of a paramilitary set up designed
to serve the idea of the so called democratic centralism which was applied to many
of the organizations of the time, Only one trade union was to be established in a
single undertaking. Lower trade unions were to be subordinates to the higher ones
and members were required to maintain strict discipline. Trade anions. at the bottom
of the ladder were obliged to accept and implement the decisions of superior ones."
All union. were also expected to respect the norms and comply with instructions of
political organs. especially that of the party which legally assumed the patronage of
providing pnlitical und ideological guidance to the Ethiopian society, trade unions
being no expecetion." It was also their duty to see to it that laws, regulations,
agreemenis, work rules and procedures were strictly obsered by their members."
Trade Unions organized before the coming into force of this Proclamation were
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dissolved and their rights and obligations were transferred to the urions formed
according to the new law. Nu different was the fate of the Confederation of
Ethiopian Labour Unions (CELU) which was only a voluntary and free association
of the numerous unions that ftlurished during the Imperial era. All its rights and
obligations were trnferred to the All Ethiopian Trade Union,98 The national union
was recognized, tita at least, as the representative of all workers in the country with
powers to .. ide and supervise the labour movement and iksue directives to unions
to ensure theiltnctioning in line with socialist principles.fn

The monolithic nature of the structure (if these trade unions and the denial of
choice of trade union membership was, obviously, criticized by many. One report by
experts of the International Labour Organization dlear> said that the legislation was
at variance with the right of workers to establish and join trade unions of their choice
contained under Artikle 2 of the Freedom of Association and Protection of the Right
to Organize Convention No. 87 of the ILO which was ratified by Ethiopia long before
the promulgat(io of thi5 Pruclamation*l " The report noted the advantages of a
strong trade union movement which i.i free from the shortcomings associated with
undue multiplicity of smal[ and competing organizatrims, hut at t.he same time
regiswtered the objection of the experts over unification of trade unions by legislative
means. In this respect it went on to say:

... there is cit fundawnetwl difference between a situafin in which a trade
rtaion monopoly , inytitued or niiniained by legiulation and the factual
siuadrma. which are found to exist in cerain cou-nries in wtich rite
workers or their trade unions join togrther voluntariy- in a single
organization without thi being fhe result of Jeiisfative provision adopted
ro that effect.'2

As to strike, the Proclamation defined the term in much the same way as the
previous legislation did. In addition, such aciions as slow-down, disruption of work
and preventing others from working were considered to constitute a strike!- But
this one tO failed to give exprems recognition of the right to strike. It rather
described unlawful strikes as those:

1. initiated without there being a collective trade dispate to which the
trade union is a party; even if there is a collective trade dispute the
case hs not been relrerrcd to the Lbour Division of the High Court
and even if it has been referred fiFc) da.s have not etapsed befure any
decision k give
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2. initiated in pposition to tfe decion of the Awraja Court or the
Labour Division of the High Court.

3. initiated in violation of the constitution of the union."

Obvious as the cumbersome nature of this provision is, let us briefly explore
the message it was intended to convey.

As pointed out above, although the Proclamation did not provide a provision
on the right, it is possible to argue a omnrario from the meaning of the quoted
provision to infer what a lawful strike is all about.

Strikes are mainly natural consequences of unresolved confliets between
workers and their employers. The Proclamation did not, however, take all forms of
disputes for causes warranting a strike action. In the first pace, the nature of the
dispute had zo be collective as distinct from individual. Secondly, only the trade union
in a given undertaking had to be the initiator of the strike. Questions may arise in
this regard- What was meant by individual and collective trade disputes? How were
the union and its members expected to demonstrate their solidarity with a worker
against whom gross injustice was done even though his dispute with the employer was
of an individual nature?

Definitions of both classes of trade disputes were, of course, provided in the
Proclamation. But drawing distinctions between the two was not always as simple as
its reading would seem to imply.' Nevertheless, once the dispute was classified as
collective, only the union was allowed to initiate and conduct the strike. No other
body or individual member could assume this task no matter how grave the cause may
be to the workers. The cau e must also be limited o|nly to matters affcting workers
in the undertaking to which the trade union was affiliated. Any other cause was rued
out pers . This made calling sympathetic and general strikes an outright imposibility.

Ncxt comes the procedure to be followed for a pre-strike settlement of the
dispute. Before any meaningful strike action was contemplated, the trade union was
expected to draw the attention of the Labour Division of the High Court to the
dispute. Even thei, the union had to wait for the prescribed fifty days to lapse. If the
court were to prohibit the petition, the whole thing would end up there and then.
Insisting on the strike action thereafter was tantamount to a criminal offence entailing
loss of liberty or fines.
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It is also stated that strikes were deemed to be unlawful if conducted in
violation of provisions contained in the constitution of trade unions, The constitution,
among other things, must include the objectives of the union, rights and duties of
members , duties and responsibilities of leaders, general and other meetings of unions
and their functions-75

The law was silent regarding incorporating dispute settlement procedures in the
constitution of trade UntIns. But as the enumeration was not exhaustive, it is safe to
aSSLIMnC incorpordion of these procedures in a constitution of a trade union as long
Us they do not coi1taiit elements conlrary to the provisions of the Proclamation,
whatever this may ,n an. If so, no strike must be conducted without faithfurlly
rollowing what was Laid downa in it.

These difficult resiriction.s imposed on the right to strike were also subjected
to severe criticisms heyjerts of the International labour Organization. They
considered the effccts of the provision as rendering impossible - for all practical
purposes, i he right (of workers it tke sirike action for the furtherance or defence of
their interc, ., The experis in this connection poited out that" ... the effective
prohibiilion (f sirikes etmstitUte a considerablc restriction of the opportunities open
to trade titltiS." l"veit if the law,' of the land was respected by the Freedom of
Assoetatt)o, onvention, it must not be applied to impair the guarantees provided in
it" including the right of trade unions to orgainize their activities>?

4. Te .Labour Proclamation No. 42 ofJQV3

The demise of the Dergue was followed by the formation of the Transitional
Government of today's Ethiopia, a few weeks after forces of the EPRDF took control
of the country.,' In one of the moves to transform the soco-politiea abric of the
nation in accordance with their political ideals, the new leaders have recently come
out with anolher Tlabour legislation.

The new law recognizes the right of both workers and employers to form their
organizations and participate in them. It is also possible to form federations and
confederations of trade unions and employers' associations. Only a single trade
union, however, may be established in an undertaking. To qualify for trade union
formation the number of workers in the undertaking must not be less than twenty,
Those in undertakings with less than twenty workers may form general trade unions
with other workers in different undertakings provided they fulfill the required number
of twenty.- This approach is transplanted into the new Proclamation from the
provisions of its predecessor.
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So far as the organizational structure is concerned, the new Proclamation has
done away with some of the restrictions contained under Proclamation 64/1975.
Although the practical application of the law is yet to be seen, no mention is made
of creating a single national confederation of trade unions, It even suggests the
possibility of creating more than one confederation by Laying down the word in the
plural. The principle of orgartizationa] centralism and the requirement of strict
discipline is no where to be seen. Potential interference by public authorities and
political groups with union activit,-s appears to have been reduced tL some extent-

The objectives of trade unions, their federations and confederations alike, 5re,
indeed the furtherance of the interests of their members. In view of this fact,
however, there is a provision in the Proclamation that casts doubt on the intentions
of public officials, or those responsible for the drafting and implementation of the
Proclamation at the very least, whether they want to leave the entire husi ness of union
activity to the. full discretion of its r eLtt'ul members, This is manifested in a provisiom
which states that trade unions, their federations nd confedertiurts sha'l:

ensure that Lawtsr regulatioansv directives and statenrent. are kw'Ln to.
obsened and implemenr ee by oJcmhers.A

Questions may arise at this point. Why do wc nced to hac this idea
incorporated in the law? Is U ttnion expected !o aisu i1w po.'iticn or !a,.
enforcement agencie ? How do union members implem-nt laws. regulations.
directives and even statenenks of the .Itate? Wat meusure, .%uld , nin take
against a member who ftjils to perform such a taSk?

Respect for the law of the [and is a duty incII!bet.t t;i11n everyoe. Th, is
clearly stated tInder the Freedom of Associacions and the Right to Organize
Convention of the ILO as wo ll BLut it is not in 1-c [)rvinCe Of trade uiiitt activity
to ensure observance and impLemenctation of laws and regulmions. The State has set
up its own machinery to perform this tauk. One join, a trade union not because he
intends to perform tuch functions hui to tan rd and proniote hi> i oWtres, tt~2ther with
that of his feLLow workers. That evetintC mLi" ive LIi rclpc t to 1i e law goes
without saying. But that he mHuSt plty the rtle oF a Iaw enloremcni officer does not
fallnw.

With this observation in mind, let us new 5ee c!- hi the nc",v Proclamation has
in store for striker. There i, a chapter (evt.ned to the mveaning and procedures of

conducting a .strike actin, the n:ioin article of wIlnc is quLI, be2,
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L Woirm have the ru fo sike so protect their (irce in th manner

preScribed in this Pcmwanon..

3. The pvisio of sub-anle I shall not qppy to waoken (sic) of
uw kmdn nrmred o in Aickle 136(2) of the Prodamadon' t

A closer scrutiny of this article sheds light on the class of workers the right is
said to apply to, the procedural requirements for conducting a strike action and the
smbject matter of the strike under contemplation which we will separately deal with
as folow:-

4.1 Clas of Workers-who CannotClaim-the Right

Not all kinds of workers have the right to seek, initiate and conduct a strike
action. There are workers who are effectively excluded by the Proclamation from its
scope of application. These include, amongst others, public servamns members of the
armed forces and the police and persons holding managerial positions. The Council
of Ministers is also given power to determine the applicability of this legislation to
workers employed in foreign diplomatic missions and international organizations
within the territory of Ethiopia as well as those employed in religious and charitable
organizations.2

Members of the public service, armed forces and the police are naturally
covered by special laws governing their activities. The status of public servants, for
example, is determined by a regulation which is still in force. Workers in the public
service are unequivocally prohibited by this regulation from going on strike or
participating in any concerted actionp

In this respect, as many countries, ours being no exception, take strikes by
public servants as serious and sensitive issues. Convention No. 151 and
Recommendation No 159 of the 1LO need to be taken cognizance oL The
Convention deals with the protection of the right to organize and procedures for
determining the conditions of employment in the public service. It takes note of the
considerable expansion of public service activities and the need for soud labour
relations in the area. It applies to a0l bound by contracts of employment in the pub]ic
service with the exception of those high leve employees whose functions are normally
considered as policy making or managerial and those whose duties are of a highly
oxfidential nature?' The Convention requires members of the 1LO to grant
adequate protection against any and all acts of anti-union discrimination similar to
those granted to other classes of workers under previous Conventions. The rights of
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workers ehployed in the public service to organize and to bargain collectively is
respected and all protection accorded to individual workers and trade unions were
extended to individual public servants and their associations. With regard to dispute
settlement procedure the Convention has this to say:

The settlement of disputes arsing in connection wath e deenmination of
terms and conditions of employment s/tall be Yough4k as may be
appropriaze lo national conditions trough negotiations between the pardes
or through independent and inpanial machinety such as mediatio
coniliation and arbftradon, establihed in such a manner as to ensure the -

confldence of the panqes invotved.)5

Whether this country has ratified the Convention or not is not within the
knowledge of this writer. But the fact that public servants are once again effectively
precluded from the exercise. of these rights by the ingenious method of elimination
from the scope of application of the new Proclamation, he is certain.

The second class of workers who do not have the right to strike under the new
law are those who are said to be engaged in essential services. The Proclamation
defines these services as those rendered by undertakings to the general public. They
include:

oL air transport and railway services;
b. undenakings supplying eleceric power;
C undertakings supplying water and carrying out cin, cleaning and sanitation

sertcres;
d. urban and inter-urban bus services and filing stations;
e. hospitals, clinics, dispensares and phanacies;
f banks;
g. fire brigade sen'ices; and
h. postal and telecommunications senvices&"

Numerically, the workers engaged in the province of what the law calls
essential services do constitute a sizable ratio of the population of trade union
membership in the country. It may also be expected that it is in these undertakings
that the highly qualified and politically conscious labour force is to be found, Then
how does the law attempt to compensate for the denial of this essential right to these
workers? One's effort to look for an answer to this question in the new Proclamation
will be to no avail.
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The raison det=e of denying workers the right to strike in these undertakings
is con~tmous too, There are those who argue that the activities performed by these
wor-ers are- s vital for the public at large and the effects of strike so devastating as
to result in an r .eparable d_ 'Mge that it is proper to prqibitr such strikes. They say
such strikes are prohibited not because their objcts'ir unlawful but because it is
believed that stoppage of work is so serious as to prod'uce injury to the interest of the
general public.

Those on the other side of the fence contend that the right to Mike is not a
luxury workers can afford to go without. First, they say, it is a violation of the
principle of freedom of association enshrined in the various conventions and
recommendations of the ILO, the UN Universal Decaration of Human Rights, the
UN International Convenient on Economic, Social and Cultural Rights and a number
of other international documents. To draw distinctions between workers simply by
the nature of the work they.perform, they further argue, is tantamount to the denial
of the eu-aI-protecion of the. law, -

The other points that must be considered are the difficulty of differentia'ing
Sesazntialervicsfrom other kinds of senrkces. Essential services are defined as those
services rendered by underflngs to the general public. Apart from activities clearly
stated in the provisions which we have seen above, this generalized expression may
also suggest the possibility of including other activities in the definition of essential
services. How, then, is it possible to delimit the wide interpretation to which the
provision is open? What, after all, makes a certain form of service public and
essential? We have seen, for example, that workers in undertakings that provide
urban and inter-urban bus services are denied the right to strike. What if Lorry
drivers, say those working in the Ethiopian Freight Transport Corporation, decide to
go on Strike? Is not the service they render to the public as essential as that of bus
drivers? Some people might say i; is. Others might not. Thcir argument depends on
which end of the stick they may find themselves positioned or on their subjective
assessment of the problem at hand. Preference of one argument to the other in the
event of controversy will undoubtedly be a challenge, to members of the new Labour
Relations Board and those in the judiciary.

Be that as it may, one should not unnecessarily extend die list of activities to
many fields with a subtle objective of legally blessing effective paralysis of strikes in
all major fields of the economy. As the right to strike is so pivotal to the freedom of
association of workers, any political order that boasts of promoting the cnuss of
justice and democracy must stand pat in its policy by adhering to respect it.
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4.2 Procedural Requirements and ,hesbiect Matter of the Strike

The right to strike is exercised by those workers to whom it is granted only
when it is initiated and conducted in accordance with the manners prescribed in the
Proclamation. As such before resorting to any form of strike they are expected to
give advance notice to the employer through their union indicating their reasons for
so doing; they should make all efforts to solve and settle the dispute through
conciliation; the strike action should be suppored by a majority of workers concerned
in which at least owo-thirds of the members of the trade union were present; and they
should ensure the observance of safefy regulations and accident prevention procedures
in the undertaking?

7

It is not sufficient to give advance notice of at least ten days to the employer
but it is also necessary to serve the same to the representative of the Ministry of
L.abotr and Social Affairs in the area or the concerned government offices, whatever
this may be. One may ask why unions have to notify the action to these bodies. The
obvious reason is security. Others may be matters of policy because the Minister is
the one responsible to oversee union activities, Can you guess what more?

Next comes the requirement of conciliation- Trade unions are expected to
make all pussibe efforts to solve and settle their disputes through the institution of
conciliation which in the definition of the Proclamation is:

- the activit' conducted by a private person or persom appointed by the
Minister at the joint requesr of the parties for the purpose of bringing the
paties together and seeking to arrange betwen them voluntay seafem enr
of a labour dispute which their own efforts alone do not prouce.-

Matter that come before the competence of a concitiator are disputes of a
collective nature like wages, conditions of work, collective bargaining, etc., that affect
the entirety of workers and the existence of the undertaking. To this end, the
conciiliator endeavours to bring about amicable settlement of the dispute within thirty
days after the dispute is brought before him, If he fails to do so within the prescribed
time limit he sullmis his report to the Minister and gets out of the picture.YW

It might seem that lawful strike is possible once the dispute is taken before the
conciliator and his effort to bring about any meaningful settlement fails, if the parties
do not submit the dispute to the Labour Relations Board," ' and further if the
requirements of advance notice are observed. But the pre-strike journey of workers
does not end up there and then. Anyone of the parties may submit the matter to the
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Board and the strike action must wait for another period of thirty days within which
the Board shall give its decision. The Proc]amation does not provide the time limit
for submitting the matter to the Board. But the exigencies of the problem demand
an immediate action and what is meant by immediate action must be construed by the
standards of a reasonable person.

Yet again anyone of the contending parties may appeal against the decision of
the Board to the Central High Court within thirty days after the decision has been
read to or served upon him which ever comes first. The appeal must be restricted to
a question of law which the appellant thinks has materially affected the Board's
decision. What constitutes an error on a question of law and what does not seems
,o have been left to the subjective discretion of the justices of the Central High Court.
Anyway, once the appeal is taken, the union is expected to observe still another
period of thirty days within which the court may decide oin the dispute.

On appeal the Central High Court has two options. The first one, which is an
easy way out, is to affirm the decision of the Board in which event the union may or
may not proceed with the strike action depending on the decision. But if the Court
is of the opinion that the Board erred on a question of law that materially affects the
outcome of the dispute at hand it:

shall remand the master to die Board for fither arion not inconsistent
with the Court's deterination, with or without detailed court directives,
but the Court shall not itself reverse, modify or amend the Board's
decisiom 2

A person having a closer look at this provision may raise questions such asq:
How does such an error materially affect the outcome of the dispute? -low does the
Court arrive at a determination inconsistent with that of the Board if it "shall not
reverse, modify or amend the Board's decision*? What else may actions of remand
by the Court" with or without detailed - directives' amount to apart from reversal,
modification or amendment of the Board's decision? What will the outcome be if the
Board still insists on the correctness of its first decision?

Posing these questions the answers of which are open to some degree of
controversy, when one looks at the hurdles unions have to face before conducting a
lawful strike, the dispute may go all the way from mutua l negotiation of the concerned
parties to the conciliator, to the Labour Relations Board and to the Central High
Court before the contemplated action becomes viable. The minimum number of days
to be observed comes to a hundred and thirty, i.e.. ten days of advance notice to the
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employer and the concerned. government office, thirty days each before the
conciliator, the Board and the Central High Court with an additional period of thirty
more days granted to the party who intends to appeal against the decision of the
Board to the Central High CourL And God knows what will surface in the meantime.

Coming to the remaining procedural requirements, that the decision to strike
must be supported by the required number of workers is not hard to grasp. But that
strikers are bound to ensure observance of safety regulations and accident prevention
procedures sounds enigmatic. Why does a striker have to observe these regulations?
Is not a smike an action taken by workers in unison to bring the employer to their
terms? How are these regulations and procedures to be observed? Failure to do so
does not have much to do with a strike action. It is a separate concept that deals with
the individual guilt of a worker or an employer which by itself has civil and sometimes
penal consequences.

As to the subject matter of strikes, any lawful action within the meaning of the
new proclamation must have protection of workers' interests as its objective. But, the
phrase "protection of interest" is open to different interpretations. The contextual
reading of the various provisions suggest the assumption that for a labour dispute to
be a cause and motive of strike it must have a collective character. But no where in
the Proclamation are individual and collective trade disputes defined Inspite of this
seemingly deliberate omission to define the two classes of trade disputes, the
Proclamation makers reference to both in some of its provisions Article 138/1/ and
Article 142/1/ to cite but two. This omission is likely to aggravate the already
existing controversy in applying these concepts to practical problems for some time
to come as Ethiopian courts do not follow the principle of sareskdai in adjudicating
cases.

In an attempt to fuse the concept of both classes of disputes laid down under
the previous Proclamation No. 64/1975. the law generally states the definition of a
"Labour dispute' as:

... any contivvers ansing between a worker and an employr or trade
union and employers in respect of the aplfication of law, collective
agreement, work ndes, erployment contract or ctomary rules and also
any dzsareeent adrt duing colective bwgaifi or in connection with
collective areement"

The other related point that cdserves our attention at this juncture is the
possibility of conducting general, sympathetic or other forms of strike. The
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Proclamation only speaks of economic strikes relating to the collecthe interests ofAe,
unionized workers in a single undertaking. They must show that tiey have a vested
interest in the outcome of the dispute. We ca, therefore, say that the new
Proclamation ex_ e exressions of oldarity workers may manifest to each

other by way of general or sympathetic strikes Aithough federations and
confederations of tr unions are ecognzed, they cannot call such snrike nor can
they be parties to trade dispute poceedings before conciliator% the Labor Relations
Board or before courts of law. One may wonder why the legislators felt the need for

uItng tbe up. Their functions are no more than political helter-skelter, to the
observation of this writer at least"

42 MhgnWy

When dealing with labour disputes of this nature, the other crucial aspect to
be considered is the position of the employer. Employment relationship is primarily
a juridical act that results from a contract between the worker and his employer, A-s
such it is an agreement whereby the worker undertakes to reader to the employer:

... under the &lrer's direction, for a determined or undetemined de
services of physical and ielltuat natu in consideration of wages which

Semployer ndenakes to pay inrm4 5

With all due considerations to the peculiar characteristic of employment
cont-acts, to the human element involved in it, to the economic strength and social
superiority of the employer, etc.. the meeting of mihds of the parties is as much of
a cardinal concept in employment contracts just as it is in all other kinds of contract.

Cumbersome as they definitely are, let us assume that all the procedural
requirements laid down in the Proclamation for conducting strike are met, and let us
further assume that the workers do not fall in one or another category of exclusion
from the exercise of the right to strike; what will be the out come if the employer
insists on his position and refuses to bow to the pressure of the strikers? What if be
goes one more step forward and aggravates the situation by exercising his right under
the existing laws and collective agreements to terminate the contract of employment?

In a free enterprise economic system where property right is sacred, with
legislative and even constitutional protection, the owner has the widest right over his
property which may neither be divided nor restricted save as is expressly provided for
by the law ite.. Do we have to expect an indefinite continuation of the strike
until he finally comes to the terms of the strikers? Or what other avenues of action
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are there to the workers? Such occurrences may seem improbable, but they are not
far fetched. Tie law does not seem to have foreseen this possib[lity too,

4.4_ nJ.1c3-*-1n-u-E

To initiate and conduct a strike after a dispute ha been referred to the Labour
Relations Board or to the Centra High Court aud prior to the lapse of thirty days
before any order or decision is given is unlawful in the eyes of the Proclamation. It
is also unlawful to refuse to obey or to continue a strike in defiance of the final order
or decision of the Board or unwarrantedly to delay obeying such an orderor
decision.47 Violation of this procedure is an offence punishable with a fine not
exceeding Birr 1,200 if committed by a union or Birr 300 if committed by an
individual worker unless the provisions of the Penal Code prescribe more servere
penalties in which case the punishment laid down in the alter becomes applicable."

5. Chncluditg Remarks

To consider a[l strikes as homogeneous occurrences aimed at subversion stands
in the way of democracy and enlightenment. As a social phenomenon of considerable
degree of complexity, strike is a form of conflict that requires due recognition by the
parties involved and by public authorities. It is an undesirable but, at times, an
unavoidable incident, So long as discontent is the prime mover of change and
development, any social order needs to appreciate this fact and work towards its just
solution. There is quite a difference between social conflict, which is a fact of life,
and confrontation which can be traversed by compromise, tolerance and by means of
devising a wise and just policy. Suppression of differences is nothing but postponing
the conflict for another time so that it may surface with a new and more serious bang.

More often than not, relations of workers to their employers and to the state
in this countr , have been that of subservience at the best of times- In the forgoing
discussion an attempt has been made to show the right of workers to freedom of
association and that of strike in the Ethiopian perspective. With all due respect to
their positive contributions, the three legislations we have gone through are far from
being satisfactory by the standards of tle various conventions and recommendations
of the International Labour Organization and other international instruments.

Any meaningful recognition of individual and collective rights must not be
accompanied by impediments of one form or another that may bring about its
paralysis. The legislator should subject such rights to limitations only in so far as the
action is compatible with the nature of the right and for the purpose ofpromoting the
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general welfare (f the society. A right is jUSI as dead as the paper on which iLis
.rLiflca s~ it is properly...xercis- _T_. net- for so doing aflses. . As
embarking upon -he road to democrai6 and free enterprise economic system is on the
order of the day, we hope the architects of our society will view the issue with great
perspicacity.
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1. Preamble to the Constitution of the International Labour Organisation adopted
at Philadelphia on 10 May, 1994.

2. Black's Law Dictivna y, 5th ed., 1979, West Publishing Company.

3. The other form of categorizing strikes is by the mode of initiation. Some of
these are general strikes, sympathy strikes, sit down strikesand wild cat strks.
General Strikes are usually called by federations or confederations of trade
unions in a given sector of the economy, or generally at national or regional
levels. They may also be called by political parties to which such federations
or eonfeeratioris are affiliated. They may have promotion of economic
and/or political interests of their members as an objective. SiL down strike is
a form of strike conducted by workers who stop their work but do not leave
their work premises. Wild cat strikes are carried on by a group of workers in
an undertaking without authorization of union officials and sometimes against
actions of such officials. Sympathy strikes involve two unions or more. They
are manifestations of union solidarity wherein one union strikes in sympathy
with the objectives of another.

4. To this end the major legal instruments of the ILO are :(a) Convention No. 87
of 1948 cited as The Freedom of Association and Protection of the Right to
Organize Convention, (b) Convention No. 95 of 1949 cited as The Right to
Organize and Collective Bargaining Convention, (c) Concention No. 135 of
1971 cited as The Workerst Representatives Convention, and (d)
Recommendation No. 143 of 1971 cited as The Workers' Representatives
Reoommendation

5. Proc. No. 210/1963, Art. 2().

6. [kid., Art. 12.

7. Md., Art. 19.

S. Prior to the coming into force of the Proclauation, the status of unions was
equated with that of civil assbciations and was regulated by the Civil Code of
the Empire of Ethiopia, Nearit Gazeta. Fxtraordfna Lsy4u, 19th year No. 2.
See Book One, Title 3, Chapter 2 in general and see Article 406 of the Code
in particuLar.
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9. Proc, No. 210/1963, Art. 2(q).

10. mId., Art, 2(s) cam. Art. 28.

11. hWtf,, Art. 22-

12- bid., Art 3 cam Art. 37. The Minister subsequently issued the Minimum
Labour Conditions Regulation No. 302/1964 pursuant to the authority vested
in him in the Proclamation,

13. Here, by Public business is meant business ventures conducted only by the
government for reasons of their vital importance or the public character of the
activities undertakcn.

14. Proc. No. 64/175 Art. 49.

15. L"j., Art, 50(4) (5) (7).

16. SeC the Proclamation to establish the Commission for Organizing the Party of
the Working People of Ethiopia No. 174 of 1979.

17. Proc. No. 64/1975, Art.52. (1) (g)-

IS. Ibid., Art. 1 14(2)-

19- Jbid., Art. 52(3) (b)

20. Rport of the Committee _f Experts on the Application of Conventions-and
Recommendation; International Labour Office Publicatioz Geneva 1976. p-
120-

21. Ibid.

22- BEQws. No. 64/1975, Ar. 2(22).

23. R", Art 106.

24. Ikid., Art. 2(5) and Art. 2(12) respectively defined collective and individual
trade disputes. By the former was meant any claim arising out of the
interpretation or the improvement of existing provisions contained in laws or
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regulations or collective agreements or work rues or accepted practices and
disputes involving questions of representation by the workers or the
undertaking or arising in the course of collective negotations. By the later was
meant a claim of an aggrieved worker arising out of the violation or alteration
of prvisions contained in laws, regulations, work rues or individual coatracts
of cmployment or the non-application of established practices by the
undertaking.

25. Ibid.. Ari. 55.

26. Report cited at note 20 abowe, p. 121.

2. The [PRD|, Ethiopian Peoples Revolutionary Democratic Front, founded and
nurtured in the highlands of Northern Ethiopia, effectively brought about an
end to the era ut the Dergue atter an insurgency operation that lasted over a
decade and a half, it is now said to be an umbrella organization embracing
The Tigrian Peoples Liberation Front (TPLF), The Ethiopian Peoples
Demtcratic Mov.cmeiu (EPDM), The Oromo Peoples Democratic Officers
RIv olLvtionar Movement (EDORM). It holds 32 of the 87 sits in the Council
of reprmcniI ivc., rthe Supreme [aw making body in the country. The
remaining 55 sits are shared betweenseveral other political groupings and
liberation movements,

2,%. Proc. Ni,. 42/1993, Art1 10.

21). id. Art. 114.

30. _ibi ., Art. 115.

31. Ibid., Art.. 157.

32. Ibi Art. 3.

33. Public bervice Regulation No. 269/1962, Art. 83.

34. LLt'ALLF Relations (Public Service) Convention No. 151 of 197&, International
[:LbLPAtr ()rcaruization, Art. 1, Par. 2.

35, -bis .. Art. 8.
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36. Proc No. 42/ 1993. ArL 136(2).

37. bid., Art. 158.

38- i., Arr 136 (1)

39. WU., Art. 142,

40- The Lahour Relations Board of the [mp-er[ul era "as doice away with by Proc.
Nu. 64/1975 hut is now reinstated by the new Proclamatkm with powers to
adjudicute collective trade disputes. 1o conciliate the parties and to give any
order, ir.d decisions as well as to hle-Lr caes OR prohibited acions,

41. Proc. No, 42/93, Art, 154,

42. bI d,

43- Ibid, Art. 136(3).

44. [bd.. Art. 116. Functions of federations and confederations include
srengthening the unity and spirit of cooperation of their members.,
participation in the determiniation of improvement of the condicions of work
at the trade or industry level as well as to encourage members to strengthen
their pareticipaion in the construction of the national economy. The question
To he asked here is. How do these organs strengthen ihe spirit of cuooperation
and unitv of their members where they are not in a posidon tomake use of the
muost important weapon of solilarity expression?

45, Civil Code of Ethiopia, Art. 2512.

46. [bid,, Art. 1204.

47, Proc. No, 42/1993, Art. 160.

48. 1iid., Art. 185 Qm Art. 183. See also Ari. 4 [3 of the PCnal 0Cde 4 f Ethiopia,
NeN.Lrit C1ae1:. Enrairdinany Issue. 16th vcar No- .




