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From Soarces Chargeable under Schedule *C* of the Ethlopian Income
Tax Proclamation No. 173/1961 (As Amended)

by
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Introduction

The expressions "prescription” and "limitation™ are interchangeably employed
b this text, aod signify the restriction by law of a right of action to a specified peddod,
after the lapse of which its enforcement may be denied. The role of prescriptlon in
the fleld of abligations is one of the extinguishingof a right of action, and constitutes
& pre-emptory defence known as prescriptio temporis, i.e. a pkea of limitation to which
an obliger {one who has placed himself onder a legal obligation} against whom a
clabm is brought may have recourse,

Daes the Ethiopisn legal system in its present form sllow tax-payers to avall
themselves of this defence? This guestion lies at the very heart of this article, and
tends to be highly contentious, since the tax laws provide barely a hint at the answer.

The writer has opted to treat the guestion in the context of income tax which
l# asseszable and collectable on 2 yearty basis, in accordance with Proclamation No.
173 of 1261 {as amended), since he is of the apinion that this appreach will make for
easy comprehension of the anabysis. But this dees not mean that the submissions are
Invariabty irrelevant o other tux laws. The reader should take into accownt the
pertinent conditions regulated by these other laws, and will then find that the
conclusions may be applicable there.

The first section of this article is given over to a general dlscussion on
preseription. The writer tries to elucidate the significance of this ancient legal
institutlon in this section, gxplaining why it is necessary fo fix_a time Limit for the
exercise of a right of action, The last portion of the saction contains a number of
paragraphsthat forward the easens for not allowing tax claims to be immune from
the operation of limitation, followed by a barebones outline of prescription rules
found in the taxation systems of certain countries.

“Lecturer, Facuity of Law, Addis Ababa University.
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The second section consists of argumentation and analysis. It represents the

writer's attempt 1o provide an answer to the question: [ the. Ethi
tem in its B taxpayers 10 have recourse 10 a_nlgg_g_,gml@um?

ginning with a terse discussion on the coucepnnn of obligaion, it proseeds on 10
analysing the issue as v whether the limitation provisions contained in title XH of the
Ethiopian Civil Code are applicable te tax claims.

Io the final section the writer tries to show how issues of preseription may be
resolved under various situations involving aetions for the recovery of taxes on income
from sources chargeable under seheadule-C of the Income Tax Proclamation Neo. 173
of 1961 (as amended). Tt is hoped that this modest contnibution will be of practical
use to those who are charged with the administration and execution of the Ethiopian
income tax laws.

I Significance and Justifications

Prescription, or limitation of actions, i & legal institution of quite ancient
antecedents. Its genesis goes back at least to the classical period of the Roman legal
systemn. The contrasting expressions of those days, actiones perpetune and actiones
temporalis, are scraps of evidence in point.”

Prior to the fifth cenury AD., the application of prescriptiﬂn was zlmost
entirely restricted to penal actions, and it was sxiended only in the conrse of time to
¢ivil actions.” Even then, there was not general period of limitatior in Roman Law
until Theedosius IT brought in an imperial enactment te that effect in 424 AD. With
this enactment, a period of limitation of a general character came into force, fixed at
thirty (and in exceptional cases forty)ysars, upen the lapse of whn:h all unexercised
actions were to be barred.®

One may not have much difficulty in maintaining that all lepal systems of
modemn times exhibit instances of limitations. In countries where Common Law
traditions prevail, the standard legislative procedure with regard 1o limitation of
actmns is to lay down parucu]ar pericds of time spplicable to specified classes of
cases.' A statutory provision that stipulates a general period of limitation is quite
rare, probably becanse of the existence in such countries of another lepal institution
called laches (undue delay).’

Cm the other hand, in countries where Common Law influence is nil or at a

minitor, ong often ¢omes acress provisions thal prescribe a general period of
limitation, after the expiration of which all claime of whatever kind are barred. This
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general period of limitation is in addition to provisions laying down particular periods
applicable to specified classes of cases. For example, in France, the Faderal Republic
of Germany, Austriz, Poland and South Africa, there is a general period of limitation
fixed at thirty years. Its length is ten years in Italy, Sweden, Mexico and Switzerland,
but only three years in Rumania and the USSRS

Prescription is in evidence in the fields of both private and public law. Here
reference shall be made to just a few limitation provisions presant in the Ethiopian
Civil and Penal Codes, reserving mention of those in the area of taxation for later
discussion.”

Many farnous lawvers have stated that prescription is an essential and useful
instilution. One Commen Law jurist remarks crisply,

Righes of action cannot be allowed to endure forever. People must be
made to prosecute their couses with reasongble dilipence. Hence, rules of
iimitation have to be made, ie. ndes which prescribe the time within which
claims are to be brought.’

A person who is entitled to bring an action is usually expected to do so
promptly. As the delay gets longey, the probability of its being imputable 10 [ack ol
integest or neglect increases; protracted inaction is apt to give rise to the supposition
that the claim has been abandoned on grounds of voluniary renunciation, or even
because of a belated realization of the claim’s untenability at law. Thas, it stands 1o
reason that a delay in the exercize of an action can be tolerated only up to 2 certain
length of time, at the end of which the delay must be held as having the effect of
destroying the action. Professor R >ne Diavid, who carried out the vast task of drafting
the extensive Civil Code of Ethiopia, has underiined this point in the context of
contractual obligations as follows:

Fimitaion is a means of extinguishing obiligations, which all legal systems
recoghize as necessary, Where a creditor foils for many years to exercise
kis rights, ¥ is proper to declare the rights extinguished. [t is probable, in
fact, that this exxinction has resulted from another cause, either payment
of the debt by the debtor or remission of the debt by the creditor. Although
there ore no doubr cases where this is not irue, they are exceptions: and
even then the creditor cannot complain abouwt losing a right that ke was in
so fule of a hurry to enforce.”
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It does not take much to realize the gravity of the social disruptions and
disorder that may result from incertimde and insecurity, if claims are accorded the
attribute of perpetuity, in the sense that they remain actionable at any time the
claimant wishes to enforce them. Indeed,there is need for fixing a term within which
an action is to be exercised, and the lapse of such a term mmst spell the death of the
actioneven to the prejudice of the individual who was entitled to bring it, but who
failed 10 prevent the tetm from runming on by initiating legal steps in due time.
Society is better served if the period within which a claim must be brought is
determined by law, and made known to all. The renowned legal scholar and
academician, Planiol, sums it up in the following words:

When the creditor remains foo long withowt acring, the law takes away his
action ... In the interest of order and social peace, i i desirable 1o

figuidate the past ...

There i no doubt that & 5 possible for prescription to be
accomplished without the creditor receiving satigfaction.and without his
mmterifion to make a remission of the debt: it results then in a veritable
spoliation. But here, .. the system of prescription is fustified By the
necessity of establishing a term for the exercise of action: to be egquitable
it suffices that the law give to the creditar a delay long enough in which to
act; and the delay ... which may be prolonged almost indefinitely by the
cawcses of suspension and interruption, seems to satisfy equitable principles

- I fact, the rare cases where prescription brings about shocking results
cannot be compared with the much greater number of cases where it
consclidates and safeguards situations regularly and entirely fust.”®

However, the virtues of the institution of limitation of actions are sllegediy
bound to be in conflict with the fiscal interest of the state. This may be pne of the
reasons that, in Commeon Law, the defence of laches is held to be of no avail against
the right of the sovereign to collect taxes.!! The fact that the sovereign is traditionally
immune from the institution of laches may have inspired the conventional Common
Law view on limitation, that the state can institute proceedings to satisfy its tax claims
at any tite prior to payment, urless thare exists an express statutory provision that
prescribes a term for the action. But this seemingly scrict approach to the application
of prescription 1o tax claims is relaxed by the presence of express limitation provisions
that lay down periods within which tax actions must be brought. The state is bound
to observe such provisions.?
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The French tradition as te prescription is quite rigorous, and displayed no
instance of favourable treatment to debt owing to the state until 1920. In that year,
the legislative body of France brought in an enactment which purportedly made the
state immune from the application of limitation in some specified instances.™
Plagiol’s guarded remarks about this piece of legislationunder the heading
"prescription in favour of the state”, seem to reveal his somewhat unwelcoming
attitude towards it

Amci‘efﬂqftheﬁmdfmafﬁ!mlﬂmupmmendﬁ@'mwmn
by providing thar, in certain cases, prescriprion, aithough taking away the
rights of the creditor, ddes ot Bberdfe the debtor, who is required to pay
to the state the amownt of the prescribed credit ... This was justified by the
proposition that prescription repases on o presumption of payment and
that this presumpiion of payment cannot be invoked in ... cases {of debts
owing ko the government), because it iy certain that the peyment was not
made ... It must be admitted that the debtor is only bound 1o pay into the
heumds of the agents of the state the swms as to which prescription had
acorued in his favour. But, as the prescription must be pleaded by the
debtor, and can always be interrupted by on acknowledgement of the
debiit iv (o he feared that the debtor will not let a prescription run for tie
henefit of the state only ... It is impossible to reconcile thiv new idea with
the traditional institutiont of prescription .. Thix law is one of the most
rmmkabfemmpiesafﬂwammmmgoftheﬂvﬁmmﬁ#bym
pressure of fiscal preoccupations.™

Howaver, plausﬂ:le it may seem ta say that the pre::,uruptuon of payment is
inapplicable 1o debts owing to the state, it does not ]usufy the view that premrpnnn
must 6ol be allowed 1o run against the so-called fiscal interest of the state. This is
precisely because the presumption in itself is rot a reason for having the instimtion
of preseription, but is merely an expedient way of formulating its rules in law.

To the arguments marshalled earlier in favcur of the institution of limitation
of actions, one may add the subsequent considerations from the standpoint of
laxatiorn, o give reasons why the proposition "prescription must not run against the
fiscal interest of the state" sticks in the throat.

To begin with what is obvieus, the very function of tax collection demands

diligence, as the budget of avery state depends on it in no small measure. If the Tax
Anthority is put under the pressure of preseription, and is held accountable for
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revemre losses ihat may be sustained by the state a5 a result of a lapse of time,
obviously tax actions shonld be enforced with dispatch, bringing on an inerease in the
efficiency of tax cullection. Conversely, the absence of limitation of actions may not
be 50 beneficial to the revenue intake of the state, since, as a generul rule, the risk
of befated tax actions becoming irrelevant grows preater as the delay proceeds further.

The diverss socio-economic repercussions of unregulated delay in the exerdse
of tax actions mgay have even greater claim on our attention. The enforcement of
claims for cumulated overdue taxes may result in the destruction of enterprises that
cater for the good of the community, driving their work force into unemployment.
The likelihood of children and other dependents becoming victims of such a
draconian measure is very high

The writer is not unaware of the assertion that "the tazing power (of a
government} has no limit", that "it carries with i1 the power to embarrass and destroy”,
and thai a tax need not be invalidated on the sole ground that it causes the
liquidation of & business. But one must, at the same time, heed the maxim, that "the
power to tax cannot be employed to embarrass and destroy useful and harmiless
operations which are essential 1o the prosperity of the geupie- dnd thus 10 defeat the
very purpose for which the taxing power is conferred”.”” Hence,to condene the ruin
of citizens by the enforcement of cumulated overdue tax claims resulting from over-
long in action on the part of the Tax Authority amounts to a gruss abuse of the Tuxing
power. Sound public policy dictaies the establishment of a term within which tax
claims are to be brought. )

Even when the grim results depicted above do not oceur, unregulaied delay in
the assertion of tax claims is not to play havoc with the well being of taxpayers by
putting them in a state of incertitude and worry. This psychological jmpact is bound
to Interfere with their day-to-day living, and even 1o discourage their plans for new
verttures. Why should taxpayers be subjected to menta! strain for an indefinite tine,
just because of the inaction of the Tax Authority? Equity demands that relief should
be granted to them in the form of a limitation set on the possible delay in delivering
tax-clatms.

Cme may toy with the ides that tax remission provisions may be empleyed to
avoid the occurrence of the above undesirable consequences.™ But it must be noted
that the application of remission provisions i3, as a rule, made an a case-by-case basis,
depending on subjective appreciation of facts. Consequently, such provisions cannot
rival provisions of limitation of actioas, in the role of consolidating and safeguarding
situations which are "regularly and entirely just” .
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Much has been said in an attempt to lay bare the unwisdom of allowing tax
actions to be immune from the application of preseription, It is now time w
complement the contention with what is actually seen in practice.

The tax laws of many countries abound with Hmitation provisicns as to the
rights of the state 1o assess taxes and demand their payment. These provisions
corroborate the fact that the necessity of establishing a term is given prionity over the
so-calied figeal interast of the state, The subsequent paragraphs give a glimpse of
some of them. The tax system of Brazil features rules of prescription in relation to
the assessment and collection of income taxes, An original assessment may be made
either on the basls of the taxpayer's return or gx officio. and the period within which
thizs must be accomplished is fixed at five years from the end of the taxable year in
Question,

Brazilian law also allows for the possibility of carrying out what is called an
additional or supplamentary assessment. The additional or supplementary assessmant
must be made within five years from the date on which the taxpayer received notice
of the original assessmemnt. This means that an additional assessment cannot be
carried out where the Tax Authority fails to make an original assessment within the
time prescribed for it.'" "Under the law in its present form ... the five-year periods
referred 10 are substantive peniods of limitation, which extinguish the right to make
an assessnent. They cannot be suspended or interrupted by an act of government."18

The period of limitation as te the right of the state 10 collect taxes is likewise
{ixed ar five vours. Ut starts to run from the last day of the term fixed far the payment
of the tax in the notice of an assessment. This period of limitation may be
interrupted, say, where a demand for the payment of the tax is directed 10 the
taxpayer, or a grant of an extension of time for the payment is made, It is also
suspended as long as proceedings for the collection of the tax are under way."”

In the tax laws of ltaly, there is a series of limitation provisions applicable to
the povernment’s right to demand the payment of a tax. The approach adopted is to
lay down particular periods applicable to particular situations, and this accounts for
the multiplicity of the provisions. Nevertheless, subject to the exceptions, the tax
administration is barred from demanding the payment of a tax after a lapse of three
years from the date on which a return has been filed. In a case where no return has
been filed, the period of limitation lasts for twenty years as of the date due for the
return, Service of an injunction on the taxpayer or 2n act of compulsory proceedings
interrupts the running of the limitation periods. Where the peried is validly
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interTupted, it is completed with the running of & whole new term equal v that fixed
by the law.™

The Swedish tax system provides another interesting example of limitation in
respect of the right of the government to collect taxes. The general rule in Sweden
is that no claim for the payment of tax may be made against the taxpayer later than
five years after the end of the collection year during which the amount in gquestion
should have been paid. This is true even where the failure to collect is imputable to
criminal conduct on the part of the taxpayer. In this respect, the Swedish approach
appears to be a radical departure fraom what is seen in the tax systems of many
countries.

Within the prescribed period, the appropriate Tax Authority may sue a
delinquent taxpayer for the recovery of an assessment in the Swedish Civil Courts,
kit may file a petition for distraining his property or opening bankreptcy proceedings
against him. The initiation of such measures shall entitle the Tax Authoriry to satisfy
its claims even after the expiration of the five-vear period of limitations.”

The fiscal code of the Federal Republic of Germany contains detailed statutory
rules pn periods within which tax claims must be brought. These rules do not make
any distinction as between limitations on assessmem and lmitations on collection.
The period of limitations for both is generally five years, beginning to run at the end
of the year in which the tax claim originated, i.e. &t the time when ali facts have
accrued which fix the 1axpayer’s liability for the tax® [n the eveat that the taxpayer
is guilty of a criminal tax evasion, however, the peried of limitation consists of ten
years.

The rules provide for suspension and interruption on aceount of certain avents
or causes. Suspension refers to an extension of the period of limitations in a case
where the claim of the government for the payment of a 1ax cannot be asserted during
the last six months of the period of limitations becauvse of an act of God, or of a
public encmy,

Any overt act of an appropriate local finance office with a view to establishing
the identity of a taxpayer or hiz Lability for tax may also furnish a cause for
interruption. Even the vsuzl public request to file returns may constilute such a
cause. (Hher causes may include the admission of liability by the taxpayer in amy
form, such as by filing 2 tax return, and the grant of an extension of time given by the
Tax Authority for payment. At the end of the year in which such an interruption
occurted or ended, 3 new period of limitarion bepins to run.
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The most siiking feature of the West Gefman mles of limitations on tax
claims is that they do not require the lapse to be raised as a defence by the taxpayer.
Rather, they make the non-expiration of the period a procedural precondition for the
assertion of any tax claim - a point which the Tax Autherity must examine on its own
motion throughout the proceedings. In this respect the West German miles radically
depart from prescription rules in other areas of the Civil Law.

With the expiration of the period of limitations, the tax claim of the government
is destroyed, together with accessory elaims for cost or penalties for delay or additions
to the tax. And, if any assessment of incomme or profits is made after the claim is
barred, the assessment shall be void.?

Finally, it is only appropriate to turn o the Ethiopian tax system, to see if
there are instances where prescription is allowed to run against the fiscal interast of
the poverament, Limitation provisions are, indeed, very scanty in the entire body of
the Ethiopian tax legislation, let alone in the income tax Iaw, for they are deficient
in many aspects, especially in matters of prescription tules. Here the writer cites two
instances, showing that prescriptions bave been allowed to run ageinst the fiscal
intarest of the government.

The first instance relates 1o the collection of customs duties. Where goods are
short-levied by mistake or a refond is errpnecusly made, the customs director must
demand the payment of the difference by or the return of the refund from the
individual coneerned, within five years. This pericd begins to run from the date oo
which the goods were mistakenly short-levied or the refund was erroneously made,
Becapse the person wrongly benefited is bound by the law "to pay the amount short-
levied or repay the amount erronecusly refunded”, upon demand being made by the
direetor within the prescribed period, it follows that no such claim may be asserted
after the period expires.®

The second instance pertaing 1o the assessment of tax on income, and is
relatively much closer to what this paper is concerned with. It is inenmbent upon the
Tax Authority to finalize the assessment of the taxable income in relation to a given
year within five years from the date on which a taxpayer submitted to the Authority
a declaration of his income. Tf this period expires, the Authority loses the right to
assess the taxable income to the year in respect of which the declararion was made,
for "the income declared shall be "deemed to be approved, and the tax shall be
deemed 10 have been assessed on that income”, though the taxpayer shall not be
released from liability to pay tax on income which has not been set forth in his
declaration.®
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This is the only case where a period of limitations is provided in the Income
Tax Proclamation of 1731961 (as amended). Does it follow, then, that the actions
of the Tax Authority to recover tax on income are indefinitely inextinguishable in all
other cases? This is the problem that we shall come to gripe within the next section.

II, Relevance of the Civil Code

Book IV of the Ethiopian Civil Code is captiuncd "Obligations”, and, vnder it,
first comes Title X11 with the heading "Contracts in General”, Secuan VI of Chapter
IH of this title lines up twelve articles on limitation of actions.® The next task is then
to examine the relevance of this part of the code to actions connected with a tax
Liability.

The analysis chiefly focuses on Article 1677 and Article 1845, as they are
suscepiible to controversy. The first raises the basic question of determining the
scope of Title XIL¥ the second poses the issue of whether the ten-year period of
limitation prescribed under it is of a particular (special) character, in the sense that
it relates only to contracts, or of 2 general character, in the sense that it may apply
10 obligations irespective of their source.® But the writer shall begin by expounding

that a tgx liability constitutes an obligations, for it 15 on this very point that the whaole
analysis turns.

Diverse legal meanings are aceorded to the word "obligation”. But the classieal
definition of the term, as PW. Lee puts it, is "a legal bond whereby we are
mnstramed by a necessity of performing something according to the laws of our
coumtry™,” signifyiug a duty imposed by law which manifests itself in the performance
of or forbearance from certain acts. Its widely accepted and current ‘conception
consists in the whole legal relationship existing as betwef:n a creditor and a debior,
the essence of which is a right and a corresponding duty.®

in broad terms, obligations may be classified as WgL
depending on their source. Contractual obligations owe their existence to voluntary
agreements of contracting parties, while aon-contracreal obligations are either
consequences of legal—sanmnned acts of individuals, or creations atiributable to the
sole authority of the law.™

It has long become standard procedure in scholastic circles to elaborate the

principles of obligations in the context of private law, in particular that of contracts.
But this approach to the treatment of the subject need not make one doubt that
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obligations also arise from the authority of laws of a public natere. Revenue laws that
impose the duty tu pay taxes are typical examples of this,

Obligations are inherently amenable to civil suits and not to criminal
prosecutions, and, 25 a rule, a tax liability is amenable to civil actions. But, since
public interest is at stake in tax matters, revenue laws also pr:widc fﬂ-r the possibility
of instituting & criminal prosecution against a delinguent taxpa}fer This deality of
civil and penal actions, however, must not be allowed to blur one’s understanding Df
a tax lizbility as a kind of obligation, for each recourse is independent of the other.®

A 1ax liability is an obligation with legal relations that closely resemble those
axisting a5 between a creditor sod a debtor under a contract. Admiuedly, there is
little sense in calling a tax a debt in it3 ordinary meaning, for it is by definition an
enforced contribution exacted by virtue of the legislative authority in the exercize of
the taxing power on grounds of necessity.” As such, i1 is held 1o be, for example, not
subject to set-off.™ Nevertheless, the position of the Tax Authorily vis-a-vis the
taxpayer is to alf intents and purposes identical to that of a crecitor vis-a-vis a debtor
under a contractual obligation. What they both have as a right is a right in personam,
actionable sgainst 2 designated person or persons or a defined class of persons. Both
abligations are not, in principle, designed teach rate in favour of the obligee a general
right of control gver all the acts of 1he obligor. Just as the debior may liberate
himself from the coneraciual obligation by sacrificing a portion of his property for the
purpose of settling the debr, so may the taxpayer obtain a discharge from his tax
linbility bw sacrificing a portion of his property to sadsfy the ax claim.

Taving underseorad the fact that a tax liability constizetes an obligation, the
writer shall now deal with the seope of Title XiE

Article 1677 states that d.r relevant prﬂvnsmm of the tifle under discnssion

K igns_"notwithstanding that th: y do net azize out of 4 contract”
unless there exist special provisions applicable to ther. This means that, where
special provisions concerning the ohligations are laid down by the legislator, they
override those in Title XII Conversely, where special provisions are non-existent,
such proyisions of this Title as are relevant are useful to solve & particular problem
of non-contractoal obligation.

The languagf: of the article in question leaves no room for doubt that the scope

of Title X tended beyond the reatm of the laws of canract. The possibility of
e e S S

applying its reIevanT. PrOvIsions 10 those non-contractual Dbhgatmm are enwsaged by

the Ciwit Code may not be contested either. The ceus of the matier is, however,
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whether the scope 1% widened so as to embrace all non-contractual obligations, without
exception.

Some people may argue that the legislative intent as the scope of the Title on
*Contracts in General® is oaly that of creating a possibility of applying .ne relevant
provisions of the Title to such non-contractual ohligations as are present within the
province of the Civil Code (such as those arising out of the laws of status, succession,
property, tort and unlawful enrichment). In an attempt to substantiate this, they may
resort to the comment of the expert draftsman under Article 1677, quoted below
advocating that the word "Law” a5 employed there stands only for the Civil Code.

Obligations are created by the law ltself and by contracts aud other
Jjuridical acts of individuals. There is no real opposition between Hhese
varipus sources, however, since, in a brogd sense, even the obligatory force
of contracts dependy on the law, which regulates them and ensures their
enforcement. Moreover, the law often supplements the agreements of the
parties. It defines the contents of the contract and provides for various
problems that pay not be foreseen by the parties at the time of contacring,
but that may arise subsequently. Finally, since the legislator is charged to
do justice, he imposes some contract clauses and certain mdes required by
equity and the interest of soctey.™

Granted, the word "law” io the context of the above guotetion may appear to
be a substimute for the Civil Code, since ite mention is purely in connection with
contracts. One also fully acknowledges that the expert draftsman is entitled to his
own opinion. But attention need be drawn first 1o the fact rthat the work
"Commentary on Contracts in Ethiopia” is said to be "an English translation of Dawvid's
hasty French Commentary ... on his preliminary French draft of what is now only 2
part of the Civil Code’s Title (XII} ... ¥ Second, even if the comments were in his
final draft, they would not be allowed 1o supplant the provisions of the Civil Cede
which have been incorporated in the law of Ethiopia after going through the scrutiny
of the Codification Commission and the Parliament of the time. That they may be
of halp in clarifving such doubts and settling such ambiguities as may exist in the
provisions is conceded. Their persuasive role in winning support for a stand taken by
means of manoeuvreing the letter and spirit of the articles may equally be admitted.
Bu they must not be simply looked upon as autheritative dieta to which one must
consent, as they are not part of the law of the land in their own right-a viewpoing
solely based on these comments skould simply be dismissed as enrenable in so far as
determining the application of the provisions of the code is concerned.
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When one peis down o the Juw, a compurison between Article 1670 and
Anticle 1677 provides the solution w the problem. Buth declure the extension of the
scope of the Title on "Contracts i general” beyond its normul bounds, and are.
coniched in terms which are maorg ar less similar, escept that the former deads in terms
of “eontracts, ke the latter deuls a1 1erms of pon=contracail oblisations, Article
1676 enungiates the prossibility af applying the pronssams of Title XIT wall ypes of
contracts, ‘regardless of the auture thereod und the parties theretn”  Unlike Article
1077, henwever. it makes i specitic reference 1o where, in the luw., speciul provisions
applicable o certuin cunitracts are available, namely Book Vool the Civil Code and
the Commercial Code.™ Article 1677 dues nat du the same, und it is natural 1o sk
for a reasaned explanation of the omission,

Sy e put down the absence of such @ oreferesce i Article 677 (o
inadvertence un the part ol the legiskior, und maintuin that the estersion of the
seope af lite X[ is designed oady for such mmecontraciaal aldigstams s e
contained in the Civl Code? Certuwinly one iy, but sueh o camgention i vrtually
meznmingless. as the twe articles see i immedinne mmnericel suceessiim. 1 the
legislater had intended (o ser limies to Tile X influenee, ~arels he would bave
indicated whers such non-contractua’ obligations wre provided, ws he does wnder the
preceding article in respect nf “special provisions applicable te ceriin coiris’,

Tl writer therafore holds thut the wnision s nuude an purpose, aiming
allowing Titde X1 1o l};n.ulg the entire spiere wf the iws of ohlivaliops. The
application o the relevunt prowisions of the Title goes busord the confines of the
Civil Cuode. Thes swre meant o phad the role of filing gaps that may fie encosnsered
i wreas o Tegistution that create pbligations, and. s asoureg o fwcal abligarions, 1
L rroseal o esceplion i this respect,

Protossar Ciearse Kraecoomonics, who will go doewn m e Tegal sty ol
Frhinpia s an anthority on Bthiopian Civil Lo draws attention wo this criesl peint
in e inttbuetion o b comiment an Title NI and theretore 1o soproduce!
ve ey

fee rlee Cievnrene €000 Cendie e rides coemlisent ter el oddieitivie frea
whdterer senpve pevcegde (e feee o cannrae s Tl Belvopdion fegivlore
tevers dhichugiaendne evieiigrie, M sl tee i sacrce of abdligaienis,
Soe o Lomnprviers St Hre Lo of € earereets i genered ol w e redeoaan
ity fronr aelitever e

dforts I0ITL e roogflodidls
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The author is even more catesorival on this paint while commenting on Article
o7 Here he is not only emphatie about the possibility of spplying the relevanm
provisions of the Titke nn “Contricts in General” 1o ail oblivations, irrespeetive of
their source, but plso emphasises that it s permissible 1o full back on then w get an
answer for any problem of o civil nature, wherever solutions ure not available in the
pertineny areu of the givil or public law. Tis words are instrucuyve and enlighrening:

e The fawe af ofrfigentions 1y o8 subsicliary sovrce of lew for the wiole Cicif
Law for even Publiv e, op for fivcal efdigations.  Therefare, the far-
teeacdiany ingreartotce of e il e Coanraces (7 geaterad, which coiagins
e ety pravivicns conmirest Fooefl comteeecnn, B e provisions contiten
peo el volefigeitionns, I efmwics, B iy ter provixioms of deis Tirle, when refevarny
feo thre prreesldions it Yraned, thett wo st froe in case of Jonhy, not endy B the
Feeted wof edslfueiricone, foset eobin witlt efiie conation, i ether fiehds of Cieid Law.
Stch seebsilicony resewr fo wndony B onor prohibived by e Ciel Code
FOMmerele, resert fo entobogy I proltifited By e 2. Penal Cowder).

The tauwe riised in connection with the scope of Title X1 is thus resolved. But
there is a need o comment brivily i what s meunt by “relevant provisions” in the
context of Artecle 077, [t showld be moted Vhut certaia provisions under Title X1 are
purely of o contractual chareter, Such provisions remuin within the bounds of the
Taw of contructs, il 1wy e no beardng on obligstory relaions of 4 non-contractual
ratere. O shaonled ose one's reawn b determiine which of the provisions of Title
X1 wre purely o o aomtrmwetund claracier, wnd Artiche 177 i merely signalling this
point v the djeciive “relevam®. Quating onee aciwn Professor Georze
Krrecsummwice where e refers b some of the provisions that may have relevance o
Misp-gont el obliganivn

o gretifcmiony Fefervanr™ v lndes prewsiion wddelt, I eddes of logiood
Febeviitnor o b prip i sispi, by sfteer cominiest sense. caitial apph o
stest-gvmnibenecthced ofEaat e e e priscisicres of Clegter 1 o formation
eof wantdrencrs, O sl otdion e vertuine rdes of Chaprer 2 on porfrmanee
it e perfonionie el conitanens v velevantle apply 1o perforniance
Pt BTt of enost-cettraetnie b fiveians: white, amder Chapter
Jorehey of even e e edlegenscnas thirongdy renietro af deli, eoveition, set-
ol srerger, faitagion, e progerle epepfe o e evingtion of Ao
vorrocteid obdigetioons teepdiaesds gt

The wlvne guedation ool ondy exphiing what <howld be understond by the
udjective "rebesans” s the coatess ol wrtiche THTTL Put also answers inoo positive way
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the principal guestioa set forth at the very beginning of our analysis. It affirms to cur
complete satisfaction that there is nothing wrong in applying the relevant Hmitation
provisions of Tile X of the Civil Code 1o elaims arising out of a tax fiability in a
cuse where special provisions with regurd to them are not provided. Thus, the iseue
fremed in relation o the spplicati o of Article 1845 may seem umeorthy of discussion.
Indeed. the fact thur Arnicle 1845 speuks in terms of contracts does nol requite
analysis und is nod the reyson Tor our comments on that article, since nearly every
secnnd provision of the Title on "Contracts in Generul” speaks in terms of contracts,
But it bocomes necessary B examine e issue, as some peaple may advocate in
Faveour of restricting the application of article 1845 only to contructs manipelating the
subsequent stiatement of the expert drafisman:

Arricle TSS dealy onby with comtructeal righis, White the miles dealing
with fieniteecion will we dowfy e of wse sl respect (o other tpes af
fraflemes, i sevnes thiat Sinsitarion seeds ro be considerved from different
Peins of view & the arecs of property dad family law than in canmection
with cemsireers. This fiwey seemis Yo justify the eestriciions contained in
Article 1945

Tiis excergl ruy be held os supporting the argument that the ten-vear period
of limitation preseribed vnder Article 1845 is of a particular (special) character, in the
sense that it applics andy to conractaad obligations, But it does not take much 1o see
ihat the view i~ unionable when sel againsd the very design of the Title on "Contracts
in Cieneral”,

It b already caabli-bed that 1he legisbnive intent enshrined in Article 1677
with regand L the seope of the applicution of Titke X11 is the comprehensive extension
ol Tr ulk ohligalions, irsespectve of their soucce, with a view w solving any problem
For which ner portinent specinl provision is provided elsewhere in the Civil Law. It bas
dlwes been shown that the question as w whether s given provision under this tide
applies 1o such situations sheold be resobved purely on the basis of rules of logical
relovancy. Flenoe, resiricling s applicution only 1o contracts on grounds other than
s irrelevaney w now-eomtraciual obligasions constitetes an aberration from the
v objective of the Title,

Cansidering the gquestion of whether Article 1845 is relevant to actions
stemming from pon-comracival obligadons, it readily becomes apparent that the
answer s in the atfirmative. However restrictively the provision is said to be worded,
tHiere i nething that makes i of & parely comracial characier and nothing goes
wgainst logic of one applies the teo-vear period of limitation to actions arising out of
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nor-contractual obligations in respect of which no ather special prescription provision
is laid down. Perhaps it may be of interest 1o cite one example of such an instance,
from the work of a scholar who used the ter-yeer period of Hmitation (o solve a
limieation problem relsting 1 a non-contractual situation:

The Chil Procedure Code does sor specify a perioe in wihich the firge
dpplication ro exectre e decree nust be fifed,  Since the decree crectes
an obfigation for the benefit of the decree-Tolden, the ordinuee pedod of
finidvertion for the enforcement of obligations, which is tew vears, sbundid be
applicable, and if the application in field more than wn years after the
date of rhe decree sought o be ciecwied, § shirndd he hareed e
limitation.”!

Huowe should nne then understand the wornds guuated previogsiy from the espert
draftisman?  While commenting under Article (835, Professor Reoe Doavid miakes
reference o some periods of limitation of o general churaeter availuble in foreien
legal systems, snd contrasts them with the ten-veur petiod of lintwtion preserited
under the said artiele. In doing so, the expernt draftemaen makes oo seeret of general
disapproval of a longer general period of limitation 1han ten vears, He sunes

The French Civil Code (Aricle 2262) sets the thne after which recovery s
Barved ar thinty years, bur evervone now gurees that this &5 we leag o
fght of these critfcisms, Anicle 1845 fikes a sen-veur period cof eftatfor,
as do the codde of Switzeddand (Crde of Ohligations, Amicle 1277), Jupun
{Article 1671 Lebanon fdmicle 3490, amd frdy (Ariofe 2o

DCresphie this fact, there are eertain provistons for longer poriods of limiltion in the
fields of family and property law of the Ethiopian Ciil Code”™  Hence, whit he
submits in relution to the restrictivn of the application of Articte 1845 may well be
understood in the light of these provisions that by Josn limitaiion peds exceeding
ten years, It may not be taken as a staement that excludes all non-controctual
obligations from the scope of the application of the articte.

Ta sum up, the ten-vear period of limitution preseribed under Article 1845 i
of a general character. in the sense thut it applies W actuons borm uf ebligations frem
whatever source, s long as special imitetion provisions jire missing. Thas the writer
fully subseribes to the view that the pre~emprory defence of Emilation way valuly be
pleaded by taxpavers us o preliminary ohjectivn Iy vire of Acticle 244 (23 (1) of the
Civil Procedure Code. 1o frussrate actipas hroughi fur sariaving tax claims in the event
thut they ure not instituted wirlin the Tegully permissible 1ime, This conclusion muy
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cause an outery of despair from some quarters,yet it is in aceord with the legistative
intent embodied in Article 1877 of the Civil Code.

IIL  Application Propositions

What remains now is to demonstrate under different sitoations how we think
limitation issues affecting actions airmed at the recovery of the tax on income from
sources chargeable under Schedule C ought to be resalved. This part of the urticle
is consecrated to this purpose, in the hope that it will be of some practical benefit to
those who are entrusted with the responsibility of implementing and enforcing the
income tax laws.

1. ar bas is gnnual in gnd has not paid the tgx

The liability tor the tax on income from sources chargeable under Schedule C
is determinead on a yearly basis,and all taxpayers are under the obligation to declare
their anmual income and pay the tax thereon every ycar." Suppose 4 taxpayer did not
fulfil these obligations with regard 1o a particular year. Now should a decision be
rendered on the limitation issue as to the right of the Tax Authority to enforce its
claims for the tax in question?® The disposition of such a ease is apparently involved,
as we shall be see below,

There are no special limitation provisions applicable o the situution under
discussion. Therefore, the general period of limitation prescribed under Article 1845
of the Civil Code comes into its own. This means that the rights of the Tax Authority
to assess and collect the tax in respect of a given yeur are 10 be barred after 4 lapse
of ten years. No tax ascribable to a partieclar year muy be recovernble where it
results from an assessment made after this period has run out without interruption,
provided u pleu of lirutation is raised by the wxpayer in gquestion, to render the action
brought ineffective.

This halding may come into gquestion where the identity of & given taxpayer or
his place of work and residence is unknown o the Tax Authority, and the lapse is
imputed to this reasan, Here, there is 4 need to consider the issue of whether a lack
of such knowledge constitutes grounds.for the dismissal of & plea of limitation under
the faw in its present torm,

As far as extinction of pwnership by prescription goes, unawareness af the
existence of a right furnishes no legally valid excuse for seuing aside a plea of
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limitation,®” No similaz express provisions zre contained in Section V1 of Chapter {11
ol the Titke on "Contructs in General™ But it is not prohibited to apply by analogy
the rule referred 1o above, of limitwtion of actions whose olyect is the extinction of
obligations. Further, Article 1833 of the Civil Code, which prowes the fact that the
legisiutor hus adverted to the guestiun as 10 what may bring ahuout the dismissal of a
pleu of limitation, makes no mention whatsoever of a tack of knowledge as to the
existence of a right while stipulating the conditions under which this defence may not
he uvailable™ Finally, it must be noted that Aczicle 1854 give recognition 1o the rule
that a plea of Hmitution can be set up even by a defendant who is in bad faith™ For
1he abave reasons, therefore, there is o legal ground 1o deprive the taxpaver of this -
defence, even where the Japse is alleged to be a conseqyuence of a lack of knowledge
as o his identity, or residence wnd place of work.™

The other imporam paint that must be made clear while considering such 4
case concerns the beginnng ol the period. As a matter of general rule, any period
wl Himitutien starts woran os of 1he date vn which an obligation falls due or a right
hecames veercisulle,™ There may be instunces where an olligation becomes due on
acerimn dites while e right to demimd its exccutiom semuins not getionable il
a future diste, Fhe susprensicnr may be cuzsed By the operation of Loy, as shall be seen
rervuider, or by o judgement. Insuch instances, the periced of Hmitation shall begin
e run s of the date on which the right becomes setionable, not zs of that date on
which the obligition hae fullen due. By the spplication of this rule, one is able to
salve 1he problem raised in connection with the heginning of the period.

The yearly tax oblizution becomes due wt the end of each accounting period,
which normally corresponds te the Exliopion fiscal vear, rurning from the first of
TLamie 10 1he thirteth of Sene™ (that &, 8 July o 7 July ir the next vear, Gregorian
Calendury % July or 8 July respectively, if the dute fulls in o Gregorian Leap Year).
Nonctheless the right of the Tax Authority o desermine wssertively the liability of the
tispayer in respect of the vear inquestion is not actionable forthwith. This is due to
the suspension ciirsed |y the preseribed terms within which texpevers are legally
hawtiaf b ATl the olvigations o declure their annual income and pay the tax thereon,
A breach of these ohligations entails peraltigs wsessable ws part of the tax liability,
the Autharity must keep check on the expiny of these terms, o be certain that
camplisnce has not been ohserved hy she wxpavers. Hence, s ¢ zule, it is as of the
end of these terms that the right o the Aithority to determine assertively the tax
lhilety ot tavpawers becomes actionahle, and the ten-year perfod of limitation begins
wher the terms of aMigagion scrually expire.

:f-'.
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The prescribed terms within which the obligations to declare annual incomé
and pay the tax thereon are to be complied with consist of four moaths, two months,
and gne month, all being calculable from the end of the annual accounting period for
which the tax is due.”® This is in line with the three categories, namsly (a), (b) and
{c). into which all taxpayers are classified™ Accordingly, the question as to when the
period of limitation acmally starts to run must be determined on the basis of the
category to which the taxpayer in question belongs. We shall illustrate this by taking
the annual accounting period of 1968 Ethiopian Calendar as an example:

The term beginning on 1 Hamle 1967 E.C. and eading on 30 Sene 1968 E.C.
{8 july 1975 G.C. to 7 July 1976 G.C.) makes up the annual accounting period in
question. The terms prescribed for submissions of declarations of annual income to
the Income Tax Authority and for the payment of the tax thereon all bagin to mn on
1 Hamile 1968 E.C. {8 July 1976 G.C.). As the tax is due on 30 Sene 1568 E.C,, the
expiry of the term applicable to taxpayers belonging to category (), (b) and () cccurs
on 30 Tikimt 1968 E.C., 30 Nahase 1968 E.C. and 30 Hamle 1968 E.C., respectively,
{9 Wovember 1976 G.C, 5 September 1976 G.C. and 6 August 1976 G.C
respectively), according to the pertinent article of the mles on the provisions as to
time 5 (Ses also footnote 55.) The date immediately following the expiry of each
term then marks the beginning of the ten-year period of limitation, and its end shall
be determined according to the rule set out in Article 1848 of the Civil Code.®

3

The disposition of the limitation issne that may come up in the situation under
consideration is not very complicated. It is quite plain that there is no need to have
tecourse to articla 1845, since the special limitation provision of Article 41 of the
Income Tax Proclamation overrides it.

Pursuant to Article 41 the right of the Tax Authority to determine the liability
of the taxpayer in respect of the annual accounting peried shall be barred after five
years as of the date on which it received from the taxpayer the declaration of his
annual ingome. Tt is important to note that this periad may begin to run as of any
date on which the taxpayer submits the declaration of his annual income to the Tax
Anthority, and not necessarily as of the date following the date on which the
appropriate term prescribed for futfilling the obligation expires.

The Authority may not exercise its right t0 make an assessment with regard to
the annual income pertaining to the year in question once the five-year time-limit is
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aver. Not only that; the Tax Authority may have nothing to collect in this particular
instance, since the taxpayer in the case not only declared his annual income in respect
of the year in question, but also fully paid the tax on the declared income in due time.
In a case where all the annual income is dectared and the tax thereon is fully paid in
dize time, there is little sense in speaking of the Autherity’s right to collect the tax
after the five-year time-limit has run out without the time-limit having been utilized.

What about a case where the taxpayer is under the obligation to keep books
of accounts and records but has failed so to do? Can the penalty for the breach be
collectable after the time-limit for assessment has lapsed without being used?” This
may be a rare encounter, but it is quite interesting, The writer's stand on this
question is that it must be possible. The tax paid on the declared annual income
furnishes the basis for computing the penalty. The general period of limitation
applies to the right of demanding its payment.

In this situatiorn, the question of whether the payment of the tax on the
declared annual income in due time is a precondition for the application of Article
41 of the Income Tax Proclamation has a serious claim on one's attention. In fact,
the writer is very much alive to the contention that the answer is "yas", and has opted
te dispose of the issue straight away. In doing so, he shail first state the argument in
favour of the precondition mentioned above, and submit his refutations next.

The contention that the Fve-year period of limitation may not mn in
consequence of declaration of annval income alone is said to repose on Article 46 of
the Proclamation: “The tax on the declared taxable income shall be paid
simultaneously with the submission of the declaration of income.” Because Article 46
here makes an express emunciation, it is said that Acticle 41 becomes operative only
where there is compliance with both obligations, of declaring snnual income and of
paying the tax thereon at the same time. An excess of zeal 1o validate this stand is
usnally expressed inassertions that Asticle 41 is intended to create & right for the
benefit of taxpayers,who may not avail themselves of it unless they fulfil all their tax
chligations.

The ghove reasoning may sound plausible, yet, when one looks into it waaring

legal spectacles, it amounts to distortion. To begin with, the distinctions in purpose,
as between the sections under which Article 46 and Article 41 come, do not warrant
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any such ennstruction. The section under which Article 46 comes is designed purely
Wy wovern the discharge of ax labilitvand its point of reference is the taxpayer.”
Conv erseby, the section unader which Article 41 falls aims at defining and regulating
the power relating 10 the assessment of the 1ax, and its point of reference is the Tax
Aatheering,” Im fact, Article 31 s o restoiction on 1he right of the Tax Authoeriiy to
ke i dssgessmenl.

Secondly, the insertion of ¢complianee with the obligation 1o pay the 1ux in the
pravisions of Article 41 would out clear across the widely accepted precepis of legal
interpretation. The langoage of the article is plain and shows no signs of ambiguity.
I can by no means be calted ahsurd, since there are instances of its meaningthl
applicuiion. Thus. only at the risk of being ealled usurpers of the legislative function,
may one bring icte Article 41 the obligation o pay the tax on the declared annual
| DETRES .

Ceznizunt of the senerad rule thay 1ax provisions need to be strictly construed
il Vo oof the Tax Authotity,  Bur one cannot condone the impropriety of its
esoplavment o justify the arbitrary introdoction of foreign legal elements into
provisions whese language and purpose are quite plain and unequivocal. Such an act
cozslintes wn dabise of the aforementioned rule.

Thirdly, as a matter of privziple, it is necessary to act on 2 fair and reasonable
imierretation, in order to arrive o the true intent as 1o the scope of 1ax provisions.
and to ensure their just application. It is clear from the language of Article 41 that
the legislative intent is none other than the reguiation of the time within which an
assessman) on the declared annual income shall be made. To this end, the provision
fises & rerm and seis the time when it commences to run as the date on which the
doclaration of the aamuul income s made available to the Tax Authority, Hence, its
reference o the decloration of annual income must be understood only in the context
uf limitution of setians, Le. 2s @ marker of the date which ushers in the running of the
fimea-linnt.

Article 41 nims at making the Tax Authoriyy diligent in determining the
liability of wspuyers vnee the Authority has received information as to the annual
o, The arlicle's rede, as a 1 -itation provision, is to destroy the Authoricy’ right
fr jssoss the s upoa the lapse of the term,™ but not o extinguish the liability of
tsnavess. Wit Agticle 4t bas in view is not, then, the creation of a righe for the
benefit 1 faxpuvers - an assumption which would show a crass misreading of the
purpuse and rale of the legul instwtion of prescription.
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Fourthly, a comparison between Article 41 and its counterpart in Proclamation
No. 77 of 1976 (as amended), namely, Article 26, reveals a uniformiry in tegislative
intent as 1o what is decisive for the operation of the limitation period.® Article 26,
which imposes & time-limit of the same length in respect of the Tax Authority’s right
e determing the liability for the tax on the declared annual income from agriculoral
activities, makes no mention of the obligation 1o pay the tax 45 a condition of the
limsitstion. 11 simply states that the prescripsion shsfl begin to (un as of the date on
which the annual income is declared. This approach, similar to that manifested in the
mwo provisions disenssed above, supports the contention, in disregard of the opposite
view. Incidenmally, the reader is advised to look at Articles 15 (c) aod 21 {e) of the
Transaction Proctamation No. 205 of 1963 (25 amended), where there is an express
mention of payment as a condition of the Hmitation™

Having made this point, sne nonetheless feels the necessity of exemining the
implication of the apparent requirement of Article 46 that the abligatinns o declare
annoal income and pay the 1ax thereon need to be carried out simelranecuslv: it is
hoped that this will set a1 ease the minds of those whuse view may be dilferent to the
one mainmained in the article. This reatment of the quesiion should be considered
from the perspective of sanciions.

Despite what is stipulated under Article 40.the law imposes separate penalties
applicable to the breach of each of the two obligations. MNon-compliance with the
obligation 1o submit declaration of annual income within the preseribed term ecarrics
the penahy laid down under Article 66 of the proclamation®™ Breach of the
obligation to pay the tax on declared annual income in due time, on the other
hand,entails the penalty set out under Article 76.%° When it coras to the request for
cnncurrence in the execution of the two obligations. however. o less! saneton
threatens its non-observance, To pur it plainly, 2 tuxpover may not be penalized for
not concurrently carrying out the obligation 1o declzare his annual inciwne and pay the
ris thereon. Thos, if a given taxpaver has declared his anopal income within the
appropriate prescribed term, bul fais to pay the tax thereon i due 1ime, he shall be
liable for penalty pursuant only to Article 67, and nv o Aricle 6. The purpose of
that part of Asticle 46 pertaining ta the requirement under eonsideration can be seen
only as a reminder to taxpayers that they should have sufficient cash in hand
whenever they appear to submit the declaration of their annual income hefare the Tax
Autharity, so that they may discharge forhwith their liabitity as computed on the hasis
of whit they declored. This is lanid down in taw tn the interest o any collection

I summation, the writer maintaing that the right o assaess the ey in respect
of the particular cecounding period for which the mxpayer declared R annual incame
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within the appropriate prescribed term shall be barred after five years as of the date
on which the taxpayer submitted his declaration, in the event it is not exercised in
due time by the Tax Authority. Non-payment of the tax on the declared annual
income in due time produces only that penal consequence laid down under Arnticle 67
of the proclamation. It in no way constitetes a lapal sause the effect of which is to
render the limitation of Article 41 inoperative.

The limitation question as to the right of the Authority 10 collect the tax on the
declared annual income is another matter, As the taxpayer in the situation under
consideration paid no tax in respect of the accounting year in question, the Authority's
right 10 demand the payment of the tax on the declared annual income is regulated
by the general ten-year period of limitation. Needless to say,the right to collect the
12x on the declared annual income remains actionable, ever after the right to make
an assessment in respect of the secounting period in question is barred by the expiry
of the five-year time-limit, as bong as the general period of limitation has not-ruo out.

4, Where a tax

Such an act on the part of the taxpayer produces the foliowing legal
cunsequences: first, it interrupts the ten-year peried of limitation which has started 1o
run in respect of the Authority's right to determine the Hability for the tax and
demand its payment. Second, it causes the five-year time-limit to rur, to the prejudics
of the Tight to assess the tax. Third, it also causes &4 new term of ten years to begin
runmng, 1o the prejudice of the right to demand the payment of the tax.

When the taxpayer submits the declaration of his annual income, he is in
effect, making an acknowledgement of his liability for the payment of the tax. Such
an admission in writing interrupts the genaral period of limitation which has
commenced 1o run in respect of the Tax Authority’s right to assess and collect the tax
as of the expiry of the appropriate term. As the declaration of the annual income is
made in a"form supplied by the Tax Authority for the purpose, the admission of the
liability for the tax consists in filling in and signing the form * As a result, all the
time that expired prior 1o the submission of the declaration shall net be counted, but
shall be completed by a new period of ten years®™ But this period runs only in
respect of the right to collect the tax.’as the submission of the declaration causes
Article 41 of the Income Tax Proclamation to apply.
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The writer is well uware thar there may be some who advocare in favoor of
restricting the application of the five-year time-limit only 1w 1hose cases where the
dectaration of the annual income in Tespect of o particulat vear is made in due time,
There is no point in repeating here what his heen said earbier in refation w the
purpose of Article 41, by way of refuting this ssand. Plere i sattices o underscore
the faet that there is neither explicn mor implicit reference o o requirement of this
sort in the provision. Sulknission of the decleraton of annual income with regard o
g particular unnual accounting period may be made in due e without penalty, or
aut of time with penalty, and in bl cases without atfecting 1he application of Article
41. -

Incidentally, the writer would like toindicare thir the ather legal conscquence
ensuing from the breach of the ohlizution o dechire wnoual incame in due time is the
determination of wx Habilite by estimation,”'

5. Where u sk as deciured alt his gonnuad ineome (0 cespregt of o pariicatar
accounting period, ard bes Sl poid the oy therenn ooer 1he expiry of the
ARPCOCite 2rm

The limitation analyveis under this sitatae 0t so very haed o grusp, thanks
tr the previous discussions, Upon the teapuyer™s submission of the decliruion of his
annual income and puyment «f the tax thereon, the tenevenr period ol lmitrion
which was set in motion by the cvpiry of the appropriate wrm for fulfilling the
uhligations ceases to Tun w he prejudice of Use Tux Autharity’s righs o determine
the fiability for the wx and demad i3 povmene Indlea ol i e gimie-lmido of Ardele
41 of the Inceme Taux Prociumation begins te run, promlacizg sovh colsegueness o ire
outlined in Proposition 2, chove. Noate that 1he oozt i1 this Proposizion 5 involves
penally, while thut in Proposition 2 does 2o,

B Where an Assessment potificugipi ke een seeved o the faxpaeer

Generally speaking, the isstunee of an eossmenl wiiticalion to s given
tikpaver in aceordanee with the law sivnals the eaercise o the right tr determing the
tax diuhility, Thus it is i0 aueenectivan with the right o denned the suwment ob the 1y
persuant o the dssessment podlicstivn thal ome cwn dk abaul Bdtaties,

Fram ihe stadpoinn of Hmitaeion, an origival vaind wssossmenl nonifigasion m
respect of a siven anmaal seesunting periond mis e erved an o wspeer,
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ik wilhin ten years in 4 case where no declaration of the annual income
has been submitted to the Tax Authority.

b. within five years in a case where the declaration of the annual inceme
s been submitted to the Tax Authority,

Service of such a valid original assessment notification shall interrupt any
period of Thmitatizin which has commenced running in respect of the Tax Authority’s
right to demand the payment of the tax. This is due to the legal consequences that
it produces, set out below,

When u taxpayer is in receipt of an assessment notification, the law requires
him tp curry out either of the follpwing two actions within one month:

L. To setde accounts with the Tax Authority and pay the tax, if there is any
{Aricle 46 of the Income Tax Proclamation);

12

Tor exercise his right of appeal to the Tax Appeal Commission. See Article 54
of Proclamation Ne. 173 of 1961 {as amended). -

In i case where the taxpayer fails to take either of the alternatives mentioned
whwree, 1he cause fur the interruption lasts only for one month as of the date on which
the wssessment notification has been duby served on the taxpayer. Thereafter, the
status of the assessment notification is to all intents and purposes identical to that of
a ducree passed by the courts, for it becomes jpso jure immediately executive.™ The
low degnms the tay liahility expressed in the assessment notification s final and
conciusive, and creates the obligation of enforeing it for the benefit of the Tax
Authority.”  The right 1o make the first application for the execution of the
assessment netification must be exercised within the general limitation period of ten
weurs, exoetly us in the case of a decree rendered by the courts. The period shail
hegin tor run at the end of the month fixed for the taxpayer either to settle accounts
with the Tux Avthority or exercise his right to appeal. If the Tax Authority fails to
cicente the wssessment notification within the said period, its right to demand the
pavment of 1he tx shall be barred.

In a case where the taxpuysr takes an appeal to the Tax Appeal Commission
franm the decision of the Tax Authority on his tax Liability, its right t0 demand the
patvanient af the s shall obviously remain not actionable while the proceedings are
piuler wuy, If the puteome of the case is {n favour of the Tax Avthority, the decision
uf the Commission is considered ax final and executive, subject to the possibility of
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its being altered at a higher level of appeal.™ Thus, the right to demand the payment
of the tax according to the decision of the Tax Appeal Comenission shall be barred
if ne application to eoforee it is made 1o the courks within ten years,

The suspension of the right 1o demand the payment of the tax is definitely
further prolonged in the eveny thut the decision of the Commission is apainst the Tax
Authority. Here, the Aunthoriiy 5 entitled to take an appeal to the regolar court of
appeal from the decision of the Commission, and 1he final disposition of the case may
even he made at the level of the Supreme Court, ** If the case is decided for the Tax
Authority, the limitution as to the execution of such decision is governed by the rube
applicable Yo uny other decree. Thus, if no application for its enforcement is made
within the general limitation paeriod of len vears, the Tax Authority shall lose its right
o demand the puyment of the 1w

1. The Tus Authoritg™s Bielp i Bevise i1y Pravious Assessinent

Arniele T {¢} of the Income Tax Proclamationwhich purportedly derogates
from the provisions of Aricles 41 and 55 s designed for the purpose of rectifying
short levies caused by the fraudulent aers of topayers.™ It farms out 1o the TFax
Authority the right to revise any of iy previons wssessmenrts at any time where

taxpayers appear to have:

i. omitted o give o full wnd proper decturation of their ineome;

2. refused to supply intormaticn ws ne Lhe wmount and souree of their income angd
the size of their pperations or submined Tulse infurmsiion regarding these
mMatiersd

3 committed uny tax offence panishable ooder the Pensl Code,  Incidentally,

Article 70 (c) (1} Is presumed w0 by conseguent upon the last provision of
Artiele 41, which, in effectstates 1hi ilw eupiry af the five-veur tdme-limit may
not relieve taxpayers from lizbilizv 1 ey the wx on the income which they
have not set forth in the declarution,™

When one considers Artcle A (c) fram the uspect of limitation, it does not
take much effort to realize that the most impartam words in the provisions are "atany
time". What impression does these words 2ive whicn they ure seén in connection with
the discovery the Tux Authority of the aforementioned fruudulent acts? This is the
crucial question, and there seem o be pwo possilile sues of looking at i

First, it is possible wy see the words "ut any time” in the eontext of infinity, and
mmaimtain that the Tax Awthority can determing ufresh the linhility of taxpayers in
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respect of a given annual accounting period, whenever it acguires knowladpe 2¢ 10 the
commission of any one of the afuresaid fraududent acts in relation to the previous
assessment, regardless of the number of vears that have gone by. This conception, in
effect, teads 1o the conclusion that the Tax Authorin's right to revise any of its
previous ussessmengs iy virtually immune from the operation of Hmitation rules. We
may tend 1 imagine a bar v the Tax Autherity’s right resulting from the Authoritys
Failure to exercise it within ten vears after the coming of the fraudulent acts to its
notice.  Yet this is a remote possibility, as it is very undikely that the taxpayer in
guestion can succeed in estublishing the date on which the Tax Authority aequired
knowledge of such facts.

Secand. it is equally possible to understand the words "at any time” in the
context of 1he generul period of limitation of Article 1845 of the Civil Code. Based
on this concept, ong may pot forward the view that the Tax Authority must discover
the fraudulent act» in relation ¢ & previous assessmMent Pertaiming 1o 4 given annual
accounting period, und must exercise its right 1o determine afresh the tax liabiligy,
Wwithin 1en vears, us of the date on which; )

1. the tax pavable on the income declared by the taxpayer in question is deemed
as approved, by virtue of Article 41, ™

-

the ussessment nodfication served on the taxpayer in guestion becomes final
und eonclusive, by virtue of Anicle 357 Of the wo approaches referred to
above, we recommend the adoptien of the latter an the following grounds:

1 Generatly speaking, all the theoretical and legal reasons discussed
abuve for laving down rules on limitation appear to favour the second
apyrosch.

t

In particular, a5 the right to revise a previous assessment presupposes
4 gontact already established between the tax Authority and the
maxpaver, it appears unreasonable 1o allow the right to endure forever.

3. The second upproech offers a precise and more meaningful way of
determining the time on which the tax liability of taxpayers in respect
of a given annuitl aecount year must close conclusively in respect of a
given anrual accounting year.

4, As the duty 1o hunt out fraudulent acts perpetrated against the revenue
intake is included within the right to revise a previous assessment, the
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second approach is better co-ordizated for making the Tax Authority
pursue this duty with diligence. It puts pressure on the Authority o
resort to effective deployment of the inspection foree at its disposal, and
to active solicitation for co-operation and collaboration from
approptiate governmental bodies and mass organizations to that end.

It is imperative for the tax laws to coniain provisions that deal adegquately with
the guestion of limitation. Recommendations to this effect may be not so bard to
make, but unfortunately the introduction of tax reform of this sort does nat seem to
arrive fast, as shown by experience. Meanwhile, one has to resolve such legal knots
as are dealt with in this discussion with the aid of the relevant provisions of the Civil
Code. As stated recourse to the Civil Code is not prohibited by the law, and the
writer urges that it should be made use of properly and with confidence,

The proposed applications of lirnitation may be at variance with the prevailing
concept of limitation in relation 1o tax claims; some of them may even radically
diverge from what has actually been followed by the courts in the disposition of much
issues. Yet the writer remains satisfied that the proposals are the most practical to
offer, in the absence of elaborate rules governing limitation in the field of taxation.
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Note that the three-year period stpulated in Art. 41 of the principal proclamation is
amended by Proclamation Mo, 65 of 1975 to five years.

Beivil Conte, Arts. 1845-1856.

“Civit Code, Art. 1677 Scope of Application of This Title. (1) The relevant
provisions of this Tide stad-apply to obligations notwithstanding that they do not arise
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“Civil Code, Art, ilow Principle. (1) The possessor who has paid for fifieen
coletulive veuts the taxes relating to the ownership of an immovable shall become
the wwacr ol such immuovable L.

Mote. This provi-ion has been made obsolete since 1975 by the legislation which

hrought to an end private ownership of land. Art. 1000: periods of Time. (1) An

action of "petitin hacreditates” shall be barred after three years from the plaintff

having hecame aware of his right and of the taking possession of the property of the

inheritance by the defendant. (2] 1t shall be absolutely barred after fifteen years

fmm the death of the Jeceused or the day whem the right of the plaintiff could be
erfurced, unless the action relates to family immovable.

*Art. 4(h) of Proclamation No. 173 of 1961 (as amended):. Without prejudice 1o the
Rurat Land Use Fee and Agricultural Activities Income Tax Proclamation No. 77 of
176 {us amendedy, on income from all other sources not specifically mentioned in
Paragraphs {(a), (¢). (d), (e) and {f} of this Article: under Articles 12 through 17
irelusive hereaf (Schedule C).

¥Proclumation No. 173 of 1961 {as amended) V. Schedule C, Art. 12 (a}, The tax on
incame from sources mentioned in paragraph (¢) of Anticle 4 hereof shall be charged,
[evicd, collected and paid aonually, and shall be imposed on taable income of the
preceding year, which shall, ino principle, correspond 12 the Ethiopian fiscal year;
rrwided, however, thet the Income Tax Authority may, at its discretion, allow the use
of 4 different accounting year,

*This mighi indesd he 1 rare encounter in reality, if the requirement to obtain license
fur carryving on a rrade or 2 husiness is rigorously applied (Art. 3 {1} of Proclamation
Moo 2o 1971, as amended by Art. 11 of Proclamation Mo, 76 of 1976), and if the
Ineome Tux Authority makes sffective use of its right 1o gain access to information
abwwit the operations and incomes of taxpayers (Proclamation No. 173 of 1961, as
amended, Arts 23-27). .

“Civil Cude, Art 1192: Prescription, The owner of corporeal chattel shall lose his
rights s an awner where he fuils 1o exercise thém for a period of ten years by reason
of his 1ot knowing where such chattel was or that he was the own thereof,

*Civil Code, Art. 1353 Special Relations Between the Paries. (1} The court may set
aside u plez bosed on limitation where it is of opirion that the creditor failed to
exercise his righis in doe time on account of the obedience he owed 1o or fear he felt
of the debur to whom he is bound by family relutionship or subordination. (2} In
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such a case, thicd purties who guaranteed the puyment of the debt shatl however be
released.

Civil Code, Art. 1852 Bad Faith. A purty mav plead limitatiun notwithstanding that
he is in hud fuith.

2Some people may be put out by vur contention (thinking that it plavs into the hands
of delinguent tuxpayers), but they are advised to gauge the analysis in the eyes of the
law. After afl, even criminal actions, which appear to be more seripus, are barred by
a lapse of time, as indicated eurlier, Incidentally, the ordinany limitation as to
vnaggravated tax offenses is fived at five years, {See Pensl Code Art. 226 (e} in
canjunction with Art, 355 (13 Art, 360 {120 and Are 361 (1), as well us Art. 15 of
Froclamation Mo, 214 of 1981). Abscdute limitztion as to wnpggravated tax offenses
is fixed al ten years. according 10 the rules set out under Art, 231 of the Penal Code,
The periods begin to run from the duy on which the offender first exereised his
criminal activity: see Penal Code, Are. 228 {2).

BCivil Code, Art, 18i6: Beginning of Period. The period ol limitation shall run from
the dav when the abligarion is due or the righes under the contract could be exercised,

HProctamation N 162 of 1959 {as amended), Art. 2. The fiscal veur is hereby fixed
ut 4 period of oae (1) year commencing an 1st Hambe and ending on 30th S2ne of the
following vear.

FProclamation No. 173 of 1961 {us amended), Art. 33 {(ch [Tucome from sources
chargesble under Schedule C of this proclamation shall he declured aonually as
fodtorws:

(1} If the taxpayer is required by regulations issuad by Our Minister of Finsnce to
keep books of secount and records in such a way ws to be ahic W submit to the
Income Tax Authority at the end of the vear a balance sheel und o prafit-end-lass
account with necessury specificatinns: within foer (4 maniks from the end of the
anmuab sccounting perfod for which the tax & due:

(1 I the wspaver is required to keep only sueh hooks of aceount and records as
may be accessary for Dim ty submit tw the Income Tax Aathorive at the end of the
veal o semmiary of s daily revenue and cxperditure, divided, or not, in certain
groups, as it may be prescribed by regulutions issued by Our Minister of Finance:
within two (2] months from the and of the annual accounting period fur which the
is due:
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(HI) If the taxpayer & not réquired o keep any hooks or records: within thicty (3
days from the end of the annual aceounting period for which the tax is due,

*In connection with classification of tax periods and the obligation 1o keep books of
accounts and records, see Arts. 25-29 of Legal Notice No, 258 of 1962,

Civil Code, Art. 1860 (1) and (3); Petiod Fixed in Months (analogy). (1) Where the
period is fixed In months, or $0 a5 10 inelude severa] mooths, the debt shall be due on
such day of the last month as correspondds by its number to the day of the making of
the contract. {2) The thirteenth month of the Ethiopian calendar shall not be taken
intoy account,

FCwil Cade, Art, 1848 Calculation of Period. {1} The pericd of limitation shatl not
inctude the day feom which such period begiog to run, {2) The action shall be barted
where the kst day of the pericd of limitation has expired without having been used.
{3) 'Where the lust day of the period of limitation is a heliday at the place of
payment, the aetion shall be barred on the next working day.

“Proclamation No. 173 of 1961 (as umended), Att, 68, Any taxpayer in one of the
categories specificd bebow who fails to maintain such records and books of account
us may be preseriled by Cur Minister of Finance shall pay a penahty of twenty per
cent (20%;) of the amount of the 1ax due.

“Praclumution No, 171 of 1961 (as amended), Section X1, Payment of Tax. Arts, 44
48 inclusive.

"Proclamation No. 173 of 1961 {us amended), Section X, Assessment of Tax.  Arts.
3843 inclusive.

"Civil Code. Art. 2164: Undue Payment. (1) Whosever has paid what he was not
required to pay muy recover it Chil Code, At 2106;  Sufficlent Cauge. (1)
Recovery shall not be admitted where the payment was in discharge of a barred debt.

“Proclumation No. 77 of 14975 as amended), Are 26.

“Proclamution No, 205 of 1963 {us wmended), Are. 15 (€). If & manufacturer has
submitted his manthly declavations amnd paid 1ux thereon in due time, and does ngt
receive, within a period of five (5) vears from the date of receipt of the declaration
by the Tux Authoritv, o notice assessing an umuount of wx different from the amount
of tin declared, the tiy declired shuli be deemed 1o have been approved and shall
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bacome finzl and conclusive: provided, however. that 1he provisions of this paragraph
{c) shall not relieve the taxpayer from liahiliy from the payment aof Ly which kas not
been set forth in the said declaruton. Ar 21 () If o trader has submitted his
guarterly returns and paid the 1emover tus in die time, as prescribed in Article 20
hereof, and if no different assessment his bee s made by the Tux Aothority within five
{5) years fram the end of the quarier of the year af which the 1ax was due, the tax as
caleulated on the basis of quarterly retwens submitted by the trader shall be finul and
conclusive.

“Prociamation No. 173 of 1961 [us amended), Art. 6. Any tnpayer who, heing
required to do so, fails to declure his or {of an organization) i income withio the
perind specified in Artiele 35 hereof may be wssessed by Tneone Tax Authority, as
penalty, twenty per cent [20%) of the amount of s finally assessed by the swid
Income Tax Auihority.

“Proclamation No. 173 of 196] {us amended), Art. 67, Any taxpayer who fails ta pay
the full amount of tus due within thicey (30} days etter the puvitient is due shall pay
a penalty equal to twa per cent 129 of the amount of tax which is in default, in
respect of every thirty (20} days during which payment i in default, up o a masimum
penalty of fifty per cemt (50%) of the amount dhee.

“Proclumation No. 173 of 1961 (a5 amended), Art. 37, Decluritions shall be made
on special forms supplied by the Income Tux Autharity, which forms shall contzin
particniars regarding all revenues and expendituzes 1o be tken into account in
ciwmputing taxable income.

BCivit Code, Art. 1852: Effect of Interruption. (1) A new period of limitation shalt
begin to run upon each intecruption. (2) Such period shall be of 1en years where the
debt has been admitted in writing or csablished by a judgment.

®Proclamation No. 173 of 1961 {is amended), Art. 4. If no records and books of
account are maintained by the taxpayer, or if for any reason the records and books
of accounts are unacceprable to the Income Tax Authoeies. or i the tuspayer fails 1o
declare his or its income within the timg specified in Art. 35 hereof, the Income Tax
Aunthority may assess the tax b extintation (emphusis supplied).

PProclamation No. 73 of 1961 (as amended). An. 35, An appeal must be made
within thirty (30} Juvs from the date of delivery of the notifieatios of e assessmant
to the laxpayer; if no appeul is made within this period, or if the appellant fails to
depasit or pay, within the same period, the amounis referred 1o in paragraphs (b), (c),
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fd) or {e) of ariicle 34 hereof, the assessment of 1ax made by the Tax Authority shall
he considered ay final and conclusive and immediately executive.

TSee A, 62 of Proclamation Ne. 173 of 1961 {as amended).
“Gee Arts. 57 and 61 of Proctumation No. 173 of 1961 (as amended).
See Asts 38-61 of Proclamation Xo. 173 of 1961 (as amended). -

“Transluted literully into English, the introductory provision 1o Article 70 (¢) of the
Amharic tex: reads without prejudice to the provisions of Art. 41 of this Proclamation
und A 53 of the principal Proclamation .. Thus, if the Ambaric version is adopred
fur zpolication, it appears {o defext the whole purpose of A TG (c).

Prowizmotion N 173 of 196) (as amended), Art. 70 (¢).  Notwithstanding the
provisens ol Anicle 41 of this Proclamation and At 535 of the principal
Proctamation, the Income Tax Aurhority is authorized to revise, at any time, any of
s previous assessments of the tax in cases where it appears tha the tax payer: (i)
omitted to give o full and proper declaration of income: (i) refused to supply
information or supplied the Tus Authority with false information concerning the
soirees uf his icome or aize of his operations; (i) committed any other (tax) offence
puni=huble under the Penal Code of the Empire of Ethiopia.

Moge: The words "any sther offence” must be taken to mean 1ax offenses.

™It is important to note 1hat there is a problem in applying Article 70 {¢) 10 the case
poverned hy Artiele 4] owing 1o the absence of a previous assessment made by the
Tax Authority in the ordinary sense. As a result, we have no choice bul 1o regard the
payable on the income sel forth in (he declaration, and deemed to be approved by
virtue of Article 41, as the origina) assessment of the Tax Authority.

lncidentally writer would like to point out that the right to revise a previous
assgssment in virtue of Article Tie) may not be supplied w0 the siteanion where an
apprest is mede against an assessocent notification, and a decision is rendered by the
Tux Appeal Cammissivn ur by the regular appellate courts.





