PENAL AND (IVIL LAW ASPECTS OF DISMISSAL WITHOUT CAUSE
GETACHEW BERHANE v. THE COMMERCIAL BANK OF ETHIOFIA (S.C.}}

by Damicl Haile*

The plaintiff was dismissed from hiz job on Oetober 28, 1964, by the respondent
Bank on the ground that he and other employess of the Bank allegedly cashed
and misappropriated a cheque of Eth.512,000. [n addition, the public prosecetor
charged them under Articles 36 and 656(a), (B) of the Penal Code and instituted
criminal proceedings against them? Twenty-nine months after the eriminal case was
institnted, the Court decided that ne case was established against the present Plaintff
and dismijesed the case on fhe besiz of Articla 141 of the Criminal Procedure Code
and acguitted him.

The Plaintiff then instituted this civil suit in the High Cowrt and claimed a
total of Eth.§11.468.50 as damages for loss of his back-pay for the whole period
that he was dismissed, his annual leave, the mora! damage he suffered and the
legal costs he incurred. In addition, he petitioned the Court to order the respond-
ent to reinstatz him to his former post and to coumwract publicly the defamatory
effects of its allegations. Afier finding that the Plaintiff was dismissed without good
cause, the court awarded him damages amounting to Eth. $ 1550, but rejected his
claim for reinstatement.

The irony of this case leades us to twe fundamental questions.

I. whether the Criminal Procadure Code provides sufficient pretrial re-
medies to protect peopls, like the prosent plaintiff, from undergoing the
ordeal of a4 e¢riminal proceeding?

II. Whether the labour laws of this country duly ssfeguard the rights of
an aggrieved employee in cases of dismissal withount good cause?

L.  Pretrinl screening process under the Criminal Procedare Code

“The immediate efficiency and utility of any system of Criminal Procedurs must
be measured according to two goals, each equally important to society: The extent
to which the system facilitates the enforcement of the penal law by bringing offen-
ders to speedy justice by lawful means, and the extent which innocent citizens are
left undisturbed.”® Criminal procedure as a whole is basically a continuous process
of reconciling these two apparently conflicting interests, In wisw of the fact that the
present plaintiff was aequitted twenty-nine months afier the case had been instituted

Faculty of Law, Haile Sclassie 1 Untversity, Addis Abeba The author iz indebted to Professor
Ronald Sklar for his wery valuable and constractive criticisms of the draft,
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2. Public Prosecutor v, Seyoum Dagne of af. (High Court, Addis Ababg, 1967 criminal case 1132-
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zgsinst him, the theme of our comment will be the second goal of the system:
The extent to which ionocent citizens are left undismrbed.

A public prosecutor has the duty to institute proceedings® except when he is
of the opinion that there is insufficient evidence fo justify a conviction® In  principle,
we do not disagree with the theory of granting some discretionary powers to public
prosecutors or even to the police officers who prepare the diary of Investipation in
the decision of who should or should not be prosecuted. But once we grant them
such authority the Jevising of & mechanism by which abuses can be curtailed
becomes a must. Under our Criminagl Procedure Code the opinioa of the public
prosecutor is the only criterion on the basis of which the decision to prosecute or
not is made. Once the prosecutor decides to prosecute, his decision to prosecute
and commit the suspectsd pearson immediately to tral is final except where the
crime involved ia first degree homicide or aggravated robbery But even here, since
the preliminary or committing court does not have the right to discharge the accus
&l,” the opinion of the public prosecutor is. sufficient to commit the accused to
tial. If the public prosscutor finds it to be befitting, sven for .purely sadistic moti-
ves, and decides to progecute, the accused has no other remedy but to wait until
the prosecutor’'s case is fully heard and the court dismisses the case on the ground
that no case against the accused has been mades® Depending on the nature of the
charges, the poini in time when such a decision is mads may or may not be at
the early stages of the trial.

An examingtion of the record of the present case shows that the public pro-
secutor had immsufficient evidence to prosscuie the defendants. The crux of the pro-
secution’s case was the cheque itself,? on the back of which appeared the following
marks: “koown to me,” “Seyoum,” **559/3" and a signature. At the request of
the puoblic prosecutor, the criminal inwestigations department administered a  hand-
weiting tsst to the defendants in 1964, However, the resulis of the test were not
annexed as evidence in the charge that the public prosecutor filed almost pine months
afterwards and when the handwriting expert finally testified on January 17, 1957
ke stated that there was no resemblance between the bandwriting of the defendants
and the handwritings on the back of the cheque. Without showing a link hetween
the handwritings, the prosecution did not have even & primg focfe case agajnst the
defendants and defendents should not hve been forced to undergo the ritnal of a
criminal procesdings.

The fact that no other mechanism Iegss than a fu]l-ﬁedged trial exists for the
vindication of the rights of an Innccent citizen who js improperly accused is a
serious flaw in our pre-tnal screening procedure.

This inequity becomes even more apparsnt when one looks at the other side
of the coin - the public prosecutor’s refusal to prosecute. The refusal by a public
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presecutor entitles!? the private complainant in complaint offences to conduct a
private prosecution and in cases of non-complaint offences to challenge the prosecu-
tor's decisiont in court .

Our Crimingl Procedure Code, by adeguately providing for pre-trial remedies in
cases where the public prosegutor fails 1o prosecuie, (Negative Abuses), does facili-
fate the enforcement of the penal law but the complete absence of such remedies in
cases whnere ihe public proswcutor decides to prosecute without sufficient evidence
(Positive Abuses) makes the innocent citizen susceptible o undue harassment
when one notes the fact that the public prosecutor’s refusal to prosecute merely
shifis the burden of prosecuting from the state to the private complainant and does
not terminate the suit, while his decision to prosecute commits an individual to a
criminal proceeding with all the social stigma associated with if and the atfendant
psychological effects the one-sided approach adopted by the Criminal Procwdure Code
becomes even mors palpable.

True if the sccused is under <‘restraint” he cam file an application for habeas
corpus in accordance 1o Articles 177-179 of the Civil Procedurs Code. As the
Ambharic text of Art. 177(a) shows, the application of this remedy is-limited to
cases where the ind vidual’s rfght of movement is curtailed or where be is arrested
or imprisoned. Since this may not always be the case the arguments for the right
to challenge the prosecutor’s decision stilf remain valid.

The absence of pre-trial remedies does not, of course, preclude other remedies.
If a public prosscutor proceeds to prosecuie when he should not have, the aggrisved
parly i3 certainly entitled to imstituie either a criminal case in aceordance with
Article 414 of the Penal Code or a ¢ivil suit on the basis of the extra-coniractual
liability provisions of the Civil Code.!'! A court proceeding by its very nature teads
to be an arduons process and one can visualize how arduous it can turn oQut io
bs when the pasty to be judged is Mr. Prosecutor himigelf, Besides, the mere fact
that the accused is found not guilty is not in irself sufficient to establizsh 2 case of
abuse of powers. In addition one has to show beyond ressomable doubt or, im a
civil suit, by preponderance of evidence that the public prosecuter acted with inteut
to procure an unfawful advamtage or to do imjury. These factors combined make
such & remedy practically unenforceable.

In our opinion the Criminal Procedire Code should have providéd a remedy
that is prventive in orentation. Within the framework of the Criminal Procedure
Code this could have been satisfied by making the right to challenge the public
prosecutor’s decision applicable not only in cases of refusal to prosecute but to cases
where he decides to prosecuie on insufficient ground.

We are fully aware of the problems that such a remedy may create - delay of
Justice and the harassmest of the public prosecutor. However, such results can be

10. Art. 44-Effect of refusal (1) Where the public progsecutor refuses to institste procesdings under
Art. 4Z2(IY {2) in relation to an offcnce punishable on complant omly, he shaff aathorise
in writing the approprizte person mentionsd o Ast. 47 to conduct & private prosecation. A
copy of such authorisation shall be smme {0 the court having judsdiction. {emphasis added)
{2y Where the public prosccuter refuses to institute proceedings under Art. 42(1) (a) in rela-
tion to an offence which is oot punishabdle oo complaint only, the appropriate pergon men-
tioped in Art. 47 may, within thoity days from baving received the decision of the public
prosecutor, apply for an order fhat the public peosccuter iastipate procesdings.

i1, Civ. C., Arts, 2032, 2033,
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avoided . if the right to challenge the decision to prosecute is not granted awio-
matically but after the accused first creates reasopable doubt that he is being pro-
secuted without serious grounds. In addition, the public prosecutor, at this stage,
should be required to establish only a prima facie case and not to prove his case
bevond a reasonable doubt. Once the court is satisfied of the existence of z sufficient
ground it should permit th: procesding io continue in the normal fashion.

II. Diismissal without good camse: Sofficiency of remedies.

As already stated, once acquitted of the criminal chargss against him, the plain-
tiff petitioned the ngh Coust, inter afig, to order the respendent to pay him back-
pay for the period during which he was dismissed and to reinstate him in his
former post. The Court, basmg its reasomiog om Arts. 2570-74 of the Civil Code,
stated that *‘the employes who is dismissed without good canse is entitled to three
months salary as compensation bat there is no legal ground that entitles him to
be reinstated,”> and awarded the plaintiff damages amounting to Eth. $1,550.

Shocking as it may soumd, this statement is not far from the correst statement
of the law. Article 2573 of the Civil Code graots to an emploever the right to
dismiss an employee without good causs. Im such case, the employes is entitled to
fair compensation which uandsr any circumstances cannot excesd one bundred a2nd
eighty (180} times the average daily wagss!

One may argne that a contract of employment being a special contrect the
remedies envisaged by the contracts section in general the remedy of specific per-
formance ip particular are available to an employes dismissed withomt canse. In
order for specific performance to be granted, howsver, two elements must be ful-
filled: The contract must be of special interest to the party requiring ity perfor-
mance and it must be one that can be enforced without affecting the personal
liberty of the creditor.'* An order of reinstaterment wundoabtedly affects the personal
liberty of an emplover and thus the argument fails on the facts.'?

Of course, as long as the law through other means can duly and efficaciounsly protect
the rights of the dismissed emplovee thers is nothing sacred about the right of
reinstatement. But when the remedy provided payment of a very low severance
pay happens to be nothing but a token remedy, then if is a tragedy.

The rationale for requiring that the empleyer pay severance pay where he dis-
misses an employes without good cause i3 to deter the emplover from engaging in
such a practice. Bt is common knowledge that the cost of labour in Fihiopia, as
in most other developing countries, is cheap. This situation is aggravated even more
in this country by the total absence of legislation fixing minimum wages. This

12. Bot in cases involving discrimination By the smploysr vader Art. 30 of the Labour Relations
Proclamation (Proclamation No. 210 of 1963, Meg. Gar., year 23, Mo, 3), the Labour Rela-
tionz Board had ordered reinstatement and its oeder was afirmed by the Sopreme Impedal
Coert. See , Sera Mikael Brick Factory v. The Association of Demigsic Eshete er sl (Sup.
fmp. Cr., 196d), J. Eh L., vol. 3, po I3

13, Minimum Labour Conditions Heguolations, 1964, Art. 9, Legal Motice Wo. 302, Nep. Ga-,
year 24, Mo, 5

4. Civ, C,, Art. 1776,

15. R.David, Explonation and Commeniary Ethiopian Ciedl Code Tide XTI (1968, Kindred trauslation
, Library, Facoity of Law, Haile Sellacsiz I University), p. 71.
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being the naked truth, would then payment of a six month salary the maximum
provided by law suffice to deter an employer from dismissing an employee without
good cause? We are of the opinion that it will not. The very low wages coupled
with the large Jabour reserve to replace a dismissed smployes reduce the deterrence
power of the remedy to a mers farce.

A review of labour laws of other developing countries will better illustrate
our point. En Tran, for example, “A worker who helieves he has beep unfairly
discharged and whe has worked for the smployer for 3 continuouvs months or
intermittently for 6 months, may protesi within 15 days of the discharge to the
Factory Council, If he wins his case at this level, or by appeal to the Board for
the settlement of Disputes, he may be awarded an amount up to three years wages
in addition to the regular severance pay. However, the employer has the option
of paying the compensation or reinstating the worker with pay for the days he
was suspended from work.™® (emphasis added).

Similarly in Mexico, *An employer who discharges a worker without just cause
is obligated at the option of the worker to fulfil the contract or to pay him three
months wape as compensation as well as full wages from the date of dismissal
until & final decision is remched”.'”

Let alone by foreign standards even by our own Civil Code standards we
find the remedy to be unsatisfactory. The employee who iz dismissed without good
cause is eatitled to the meagre compensation presumably on the theory that the
emplover ha: failed to perform his coniractual obligations. If this is so, should
oot the employee at least be entitled to damages equal to the damaze which the
non-performance would normally cause to him jn the eves of a reasonable pesorn’®
ag 5 gencrally the case in contracts? Unless ome is to make the unrealistic pro-
position that in the ayes of a reasonable person the maximum length of time that
a dismissed employes needs te fnd an equivalent job is one hundred and eighty
{180) days, the remedy fails to meet even this est.

The primary aim of our labour-laws presumably is to maimain 2 harmonivos
relationship between the emplicver and the employee so as to facilitate economic
growth. Thus the balance must be struck to achieve an optimum between the
intzrests of the two partes. But as this case clearly demonstrates, the balance ssems
tc have swaved in favour of the employer to the detriment of the employee. To
abolish this imbalance the legislator should eilher always require a5 good cause for
dismissinrg an employees, the solution preferred by us and recommended by the
Internstional Labour Organization!® or should enact higher maximum limits of
compensation for dismissal without good cawse to be assessed in light of factors
such as the bargaining power of the two partics. the leve! of industrial develop-
ment, non-existence of unemplovment insurance or benefits, atc.

16. U.S. Déparf.mmt of Labour, Labowr Lows and Practice in fran (1564), p. 472,
17. U. 5 Deparnimenti of Lebowr, Lobour Laws and Prectice in Mexico (1963}, p. &3,
18, Civ. C., Art. 1799,

19 Article 21 of Intemational Labour Oreanization, Recommendarion Comcerning  Termination
of Employment at the initimive of the Emplover (Recommendation Wo. 119 of June 5, 1963)
provides thot, "Tecvination of emplovment should not take place udless thers s 3 valid
reason for such terrrination conbected with the caparity o condoct of the worker or based
on the operasional requiremenes of the undertaking, establishment or service™
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It 15 worthy to note, however, that both the Labour Relaiions Proclamation®™
and the Minimum Labonr Conditions Regulations®! explicitly provide that where
terms more favourable to the emploves{s) than the ones provided by law am si-
pulated in an individual contrast of employment, staff rule, colicctive agreement ot
any other legal arrangement the terms of the latter shall prevail over the law,
Until the law catches up with the realities of life this can be used 1o serve as a
stop-gap Ineasure 1o minimize the existing imbalance. As a matter of fact, there
is already & noticeable tendency, in zome of the recemtly concluded collective agree-
ments, to utilize this device to achieve the above-stated goals. For example, the
collective agreement coacluded between the Ethiopian Petrolevm Refinery  workers
unjon provides that, “An employes shall not be dismissed, suspended, or iransforred
withow: good cause.”™™ Simijlarly, in cases of dismissal without cause, the collective
agreement concluded between the Ethiopian Airlines (S.C.) and the Fthiopian Air-
lings Employees Assocation, provides for the payment of severance pay that is
higher than that provided by law™.2

CONCLUSION

Within the framework of the case we have attempted to critically analyze our
pre-trial screening methods and our labour laws dealing with termination of a con-
tract of employment without good canse. The pre-trial seresning methods we found
to be adequate to facilitate the enforcement of the Penal Law but deficient when
measured by the other equally important yardstick: The extent to whick innecent
citizens are left undisturbed. As a remedy we proposed that the right to challenge
the pubic prosecutor’s decision granied in cases of refusal to prosecuie be made
applicable also to cases where he improperly decides to prosecute.

Cur labour laws dealing with termination without good cause we found to be
lopsided in that they enpowser the employer to dismiss an employee at minimal
expense, To sway back the balance of justice we proposed preferably to make the
requirement of good cause a sine gua non for every termination, But failing that,
if the laws purpose is to deter an emplover from dismissing his emplovess with-
out good cause and enhance the security and stability of the enmployee’s position
it should provide a more severe and stringent remedy than the six month’s marxi-
mum seveiance pay that it grants, We do not veoture to propose a specific figure
because this would require a careful study of all the factors that affect the labour
conditions in the country —a stndy that iz so wide and so complex as o be
bevond the coverage of this short case comment.

20. Labour Relations Proclamation, 1963, cited above at note 12, Art. 35,
21. Minimum Labour Conditions Regulations, 1964, cited abowve at note 12, Art. 10.

22, Collective Agrecrmemt concluded between the Ethiopian Petroleum Refinery (5. CJ) and the
Ethippian Petraleum Refinery Workers' Uniom, January 1, 1971, Art. 4(a}.

23 Collective Agreement concluded between the Ethiopian Airdines (5. C) and the Ethiopian Air-
lines Employees Association, January 1, 1971, Art. X{e).





