AN INTRODUCTION TO THE LAW OF BUSINESS ORGANTRGFQINS-
by Everert F. Goldberg

The Commercigl Code of 1960 created a new and comprehensive law of busi-
ness organizations for Fthiopia. It is the purpose of this article o describe the
general provisions and principles concerning business organizations, their relation te
other laws and some of the problems they create. After an introductory dissussion,
matters considered are the classification of busipess organizations, legal persoaality
{including the concepts of limited lability and capital), and the partnership agree-
ment,! General formation formalities, dissolution, and operational rules, such as those
pertaining to management aod accounting, are not examiasd.

1. In Geperal

Definition. Article 2!0 of The Commercial Code defines 2 business organization
s *“‘any association arising out of a partnership agreement.” A partnership agree-
ment js ‘-a coniract whereby two or more persons whe intend to join togsther
and to cooperate undertake to bring together contributions for the purpose of car-
rying ouwt activities of an cconomic nature znd of participating in the profits and
lossas anising out thereof if any.™?

Whenever a valid parnership agreement is made and other required formalities,
if any, are performed. & business organization exists. The agreement is at the heart
of the organization. But the organization is more than the apreement. The law
contafne numercus provisions which regulate business organizafions, many of which
may not be modified by the zgreement. Also, except for joint ventures, all busi-
ness organizations have legal personality. Thus, & business organization has an {nsti-
todonal aspect with an existence depemdenl upon, bot separate from, the partnership

agreement.

‘Like any other organization or association of persons, the business organization
enables people to do things which would be difficult or impossible for them to
do alone. What is unigque about the business organization is that its object is the
making of profits. By “‘profis™ iz meant pecuniary gain, not spiritual or inteliec-
tual bemefit. It includes satisfaction of the financial interssts of the organization’s
members “*by placing them in a position to save money."?

Business organizations are governed primarily by Book IT of the Commercial
Code. Articles 210-226 of Book II contain general provisions applicable to all, and

1. MMh the drafters of the Code drew upon inany sourees in preparing the text, the oveT-
- all pattern of the busioess organization provisions ::scmbl:s mest closcly Book 35, Trtlr.: 5 of
the {talian Civil Cods, S22 fiafion Law of Companies. Labour Emterprm and Ecopomic Orwr-
ajzatipn {trars. V. Veniurini: Déventer, Holland: Klower, ]95?}
2. CommiC., Art. 211.

3. Civ. €., Art. 4052).

T
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the subsequent articles cootain special rules concerning the various kinds of business
organizations, conversion and amalgamation, and forcign business organizations.

Associatiens Distinguished. An zssociation is *'a grouping formed between two or
more persens with a view to oblaining a result other than the securing or sharing
of profits.”™ Associations may be formed for a variety of non-profit purposes;
examples are a sports organization, a debating clob, a Literary group, a charitable
organization, etc. Religious groups other than the Ethiopian Orthodox Church, and
organizations formed to defend their members” financial isterests or to represent a
particular calling, are treated as assnmauons, except to the exiert they are pgoverned
by special laws?

- Associations are governed by Articles 408482 of the Civil Code. These provi-
sions and Book II of the Comamercial Code are independent of each other. Ome
does not contain gemeral or special rules of the other. This is true daspite the fact
that Article 2101} of the Commercial Code defines a business organization as an
“gssociation” based on & partbership agreement. 1t means 2 ‘‘groumping,” a more
accurate iranslotion of the term used In the original French text.®

Beeanse ascociations do not bave an object of making profits and business
nrsnmmnuus do; they are subject to different schemes of regulation. Thus, asso-
ciations are supervised by the office of associations of.the Ministry of Interior.?
Business organizations genesally fall under the Ministry of Commerce and Fndustry.?

-~ What if a grouping is formed for a non-profit purpose, but in fact regularly
carries on proﬁt-makmg activities? This would be a gruund for judicial dissolution
of the association, on the application of the association’s board of management of
ope-fifih of the members or of the office of associations of the Ministty of Inter-
for? The Commercial Code expressly prohibits an association from carrying on a
trade, one of those pmﬁt-makmg activities listed in Article 5 of the Commercial
Cods. If an association does carry on a trade, it is subject to dissolution under
Article 461 of the Civil Code.'®

Even if a2n association carries on a profit-making activity, it may find it giffi-
cult legally to get those profits to its members, The money and other property
pwned by an association may not be distributed to its members when it 18 dis-
solved.! No provision states whether or not such profits may be distributed to

Civ. C. Art. 44

Civ. ., Arts, 406, 407,

Referencez to the Franch text of the Commercial Code are to Code d2 commerce de L’

Emire adEthiopie de 1960 (Paris, LG, 1963); of the Civil Code, Code civil de PEmires d°

Ethiopte de 1960 (Fariz, L.GDJ, #962). Beferences to the Ambaric texts are based on mesist-

gnce provided by Atc Kebede Kassa =nd Ate Shibru Seifu.

7. Civ. C., Aris. 468-182. Sec also thc Associations Registmation Regulatioms, 1968, Leg. Not
No. 321, Meg. Gar., year 26, no.

§. Thc powers of the two ministrics dzﬂ‘l:r See, for example, Giv C., Art. 473, reguiring the
gﬁueofasmaﬂmsmbenonﬁ:dofthemﬂﬂnmmgnofumumn.udsnnhlmg
it to preseribe mcasurcs to ensure the *good functwnmg” of the mecting and to send ap
obgerver to it. The Ministry of Commnerce and Todustry is not gwm such powers.

2. Civ. C., Art. 4810k
0. Corm. €., Art. 25
11. Civ. €., Arn. 467

o LA fa
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members - during the life of the association, but it seems inconsistent with the spirit
of Articles 407, 467, and related provisions, to do so. OF course, an association
may carry on particular activitics from fime to time in order to acquire money to
help it obtain its normal non-profit -objects. But it may not- engage in profit-making
activities on .2 megular basis.

Cooperatives, Article 4 of the Co-operative Societies Proclamation of 19662
defines a cooperative society as one which has as its ““principal purposes and ob-
jmsu' i

the promofion, in accordance with co-operative principles and the require-

ments of social justice, of better living, better business and better methods
of production by such means as: -

{1} reducing the cost of evedit;

{2) reducing the cost of goods and services for prodoction and consumption;
{3) minimizing and reducing the individval mpact of risks and uncertainties;
{(4) spreading lmowladgé of practical technical improvements; or

{5) may otherwise contribute to achieve the above-menticned purposes and
ohjects. '

Before the adoption of the Co-operative Societies Proclamation, 3 co-operative
wounld theoretically have had to be formed either as an association or as & bugi-
ness -organization, according to its activity. It would have io be formed az a busi-
ness organization if it temded to ‘‘satisfy the financial interests of their members
by placing them in & position to save money.”'* This would occur in particular
with thoss activites specified in paragraphs {I) and (2) of Asticle 4 of the Co-
operative Societies Proclamation; reducing the cost of credit, goods or services.

One way in which the members of a co-operative might cut costs and save
money is by working for the organization or acquiring items from or selling them
to the organization. This eliminates the separate employer apd the “middleman"
in the buying and selling process.

For example assume that a person could buy beans for fifty cents per kilo
in any vegetable store in Addis Ababa. Assume alse that the owner of the stors
paid the farmer thirty cemts for that kilo of beans, and out of the twenty cents
remaining uses ten ¢ents to pay for the expenses of operating his store and keeps
ten e=nts as profit. If under these circumstances many bean consumers got together
and agreed to form a cooperative to buy and sell beans, they could each save ten
cente on each kilo of beans. The ecoperative would buy beans from the farmer at
thirey cents per kilo. Tt would probably have expenses similar to those of the
owner of the vegetable stors; say, ten cents per kilo. But since there is no ‘store
owner {the ““middlerman’) to taks a profit, the members of the cooperative can
acquire the beans for forty cents per kilo instead of fifty cents. Or, the cooperative
may sefl at fifty cents per kilo, and divide up the surplus {representing ten cents

12. Pros. No. 241, Neg. Gar, wear 23, no. 24, See also the Cooperative Socictics Repulations,
1868, Leg. NM Mo, 337, Nag G’aa, year 17, Mo. 11.

13, Civ. C, Art. 40502}
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on each bag of beans) among the members at the end of the year. The net resunlt
is the same. Az anpother example, consider one kind of credit cooperative. The
purpose of a credit cooperative is. to lend money to its members at a rate of
interest Jower than that charged by the bank er other lending institutions. (It may
alse require lgss secwrity.) Say the bank oormaly charges individual bormmowers
nine per cent jnterest. The credit cooperative may be able to borrow from the
bank at a lower rate because it is borrowing 2 much larger sum of monsy {the
sum all its members would have borrowed individual combined) and can probably
offer better over-all security. Let us assume that lower rate is seven per cent. The
credit muperaﬁve can then lend money to its members at, say, eight per cent. The
cooperative uses the difference between the seven per cent it owes the bank and
the cight per cent it receives from its borrowing members to cover ifs expenses.
The borrcmng member has saved gne per cent for himielf, since he only must pay
¢ight per cent interest for an amount on which he would have had to pay.nine
per cent interest if he- borrowed from- 2 bank.

+ Any cooperative which has the purposes and objects spemﬁad in Article 4 of
the Co-operative Societies Proclamation may be formed sccording to that prociama-
tion." A cooperative formed under the proclamation would be registered with the
Registrar of Co-operafive Societies of the Ministry of MNational Communtty Develop-
ment and Social Affairs and become subject to the repulatory zcheme of the pro-
clamation and that Ministry. According to Axticle 5% of the proclamation, the pro-
visions ‘of the Commercial Code would not apply to such a cooperative:

except in so0 far as such provisions are consistent with the purposes and -
provisions of this Proclamation, and, in particular, but without limitation,
{cooperative] societies shall not be subject to any requirement of organiza‘-
tion, registration or internzl management otherwise applicable to trades or
business organizations under the Commercial Code.

It should be noted, however, that registration vnder the Co-operative Societies Pro-
dlamation is oplional. Persons forming a epoperative whick enable its members to
gave money may still create it in one of the forms of business organization pro-
vided by the Commercial Code if they wish.

Other Organizations. If two or more persons form a group with a view to
securing or sharing profits, thelr group is subject 10 the provisions of the Com-
mercial Code concerning business organjzations. if their group is formed with any
other purpose in mind, it is subject to the provisions of the Civil Code concerning
associations.!’®> However, special laws may create groups other than associafions and
business organizations. Some of these laws provide rules for the formation of parti-
cular types of groups, Others are charters of specific organizations. In the Cixil
Code usclf, we find provisions. regulating syndicates of joint owners, where parts of
& building are individuslly owned and parts jointly owned (Arts. 1293-1308); agri-
enltural communities {Arie. 1489-1500%, and official associations of landowners {Arts.
1501-1534).' Quiside the Civil Code, there are the Co-operative Spcieties Proclama

14, Comm, C., Art, 2120
15, Chv. C., Arts, 404, 405,

16. Compare the Civil Code provisions on pmperty with a specific dcstmatlun. cndowm:nts and
trusts: Title 01, Chap. 3
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tion and the Imperial Savings and Home Ownership Public Association Proclamation.!?
In addition, there are several non-profit organizations chartered by His Imperial
Majesty before the adoption of the Civil Code.t®

Some authors have suggested that the codes leave a “gap™ for customany
cooperative organizetions such as Fub, and that they exist outside the regulation of
the codes.!” In the opinion of the present author, thiz is not true. As stated abowve,
Articles 404 and 405 of the Cvil Code provide rules governing every kind of
ferouping.” A cooperative organization, customary or noi, is a grouping. Pursuant
to Article 33471}, any ¢ustomary rules pertaining to such an organzation have been
replaced by the Code, except as they may survive for previously created rights and
situations under Articles 3348-32351. Such an oroamization falls under Articles 404
and 405 and, at least in contemplation of the code, is either an association or
bugness organization, unless formed pursuant to the Co-operative Societies Procla-
mation of 1966 or some other law. Even iff a customary cooperative is wviewed
merely as a coatract, it wonld be govemed by the Civil Code provisions on cont-
racts and not by customary law.

2. Classification of Business Organizations

The Commercial Code classifies business organizations in two differant ways:
first, according to the particular form of organization; second, according to whether
it 1= commercial or non-commercial. Tt may also be helpful to distinguish organiza-
tions according to how much they emphasize the role of particular individwals.

Form of Organization. The Code recognizes six forms of business arpanization:
ordinary partnership, joint venture, general partpership, limited parinership, share
company and private limited company. The followicg paragraphs summarize the
basic characteristics of each.

(1} Oxdinary Partnership (Arts. 227-270). This {s an organization wusually of
a relatively small number of persons. It may not be a commercial businase organi-
zation; that is. il may not carry out aoy of the activities specified in Article 5
of the Commercial Code. Since Article 5 mentions most profit-making activities, the
use of the ordinary partnership form s extremely limited. The members do not
have lbmited lability. Membership interests are not freely trapsferable.

(2) Joint Venture (Arts. 271-279). This organization is usually formed with a
relatively small number of persons for a limited purpose or short pariod of time
Unlbke all the other forms of business organization, the joint venture is not a legal
person and its existence may not be disclosed to third persons. Membership is not
fieely transferable. The lighility of the members depends on the memorandum of
association.

17. . 1962, Proc. No 188, Nez. Gaz, year 21, no. 11,

15. For example, the Chamber of Commeres, Gen. Not, Wo. 30 of 1947, Neg. Gaz., vear 6,
no. 8; Ethiopian Red Cross Society, Gen. MNet. No. 99 of 1947, Nep. Gaz., yesr 7, no. 2;
Ethiopisan Horse Raciog Club, Gen. Mot. Mo, 230 of 1957, Meg, Gez., yorr 17, no. &

19, G. Krzecmimnowicz, “A New Legislative Approach to Custormary Law: The Repeals Provision
iof the Ethiopian Civil Cods of 1980," . Evk. Studies, vol. 1, I:lﬁ 1 (1963); I, Vanderlinden,
“an Imtroduction to the Sogrees Df Ethiopian Law,” 1. Er.& L., vol, 3 {1966), 0 244 For
& descriptiop of ikub, see Asfaw Damte, “Ekub,” Bulletin of the Ethowlogical Society,
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(3) General Partnership (Arts. 280-2035). This organization usually is formed with
a relatively small oumber of persons. Membership is not freely transferable. Tts
members do not have limited Hability. It is the most common form of business
organmization without Iimited liability. Tt is governed by a substantial number of the
provisions concerning ordinary partnership, as well as Articles 280-295,

(4} Limited Partnership (Arts. 296-303). The Limited partoership is basically the
same as the general parinership, with one exception: one or move (but not all)
of its members have limited Lability. Membership s not freely transferable. Tt is
governed by a substantial number of the rules on general parmership and ordinary
partnership. Articles 296-303 add to these rules modifications which are required by
the presence of members with limited lability.

{5) Share Company (Arts. 304-309). The share company is fundamentally diffe-
rent from the forms previously discussed, in that all of its members enjoy, limited
Hability. It may, althonch not necessarily, consist of many members. Membership is
freely transferable. Share company is the form usually chosen to operate coterprises
which require vast sums of money.

{6) Private Limited Company (Art. 510-543), Thiz organization is a mixture of
the share company and the parimership. It is like the share company in that ail
its members enjoy limited lability. It is like the partmership in that il usually has
a small number of members and ite membership interests are oot freely transferable.

According to  an unofficial compilation of statistics, there wors gbount 389
business organmizations registered at the Miristry of Commerce and Industry in 1965,
About 108 of these were pgeneral partnetship, or general partnerships and limited
partnerships. ([t is unclear whether Jimited partnerships were included or whether
there wers just none registered.} The toial declared capital of thess organizations
was Fth, $7,324,000. Abour 106 of the registered organizations wers share com-
panies, with a total declared capital of Eth, $218,781,000. About 175 were private
limited companies, with a total declared capital of Eth. $34,775,000.%

It should Be noted that the word “‘partnership” is uvsed in the names of bu-
siress organizations in Article 212{1) in a mapner different from that jn which itis
used in Agticle 405 of the Civil Code and Article 211 of the Commercial Code.
When it is used in the name of a business orpanization. it is used either for want
of a better word or because the form of busingss organization being described is
closest to the type of business organization in the Enplish-language Common Law
which has that name, When it is used in Article 405 of the Civil Code and in
Article 211 of the Commercial Code, it has the same meaning as the general
phrase “-business organization.™

Commercial Business Organizations. Article 10 of the Commercial Code defines
a commercial business organization as one in which the “‘objects under the memno-
randumn of association or in fact are to carry con any of the activities specified in
Article 5 of this Code.” Share companies and private limifed companies are always
commersial ““whatever iheir objects.” This definition iz supplemented by Article 213,

20, Selamu Bekele, Privaie Commercial Compenies wnder Ethiopion Toaw: Thelr Legal and Practical
Hignificence (19686, unpublisbed, Archives, Facully of Iaw, Haile Selassie I Universityl.
21. The word consistently used in the French verzion for business organization, i seciétd,
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which provides that amy of the six organizational forms specified in Article 212
may be a commercial business organization except for an ordinary partnership. The
net cffect of Articles 1¢ and 213 is that an ordinary partnership may not be a
commercial business organization {and thus may not carry on any of the activities
specified in Article 3); share companies and private limited companies are always
sommercial, whether or not their objects include any of the activities specified in
Article 5; gemeral partnerships, limited parinerships and joint ventures may or may
not be commercial, depending on whether or not one of their objects according to
the memorandum of association or in faet i3 to carry on any of the activities
specified in Article 5.

If 2 commercial business organization is created in the form of an ondinary
parinership, or if a commercial business orgauization is created and its form is not
specified, the organization is desmed to be a commercial general partnership.®

The distinction between commercial and non-commercial business organizations
is very important in the French version of the Commercial Code. It is less import-
ant in the English version. [t is even less important in the Ambaric version

In the French version, omly commercial business orgamizations are required to
keep accounts and to register and be publicized. Only corumercial business organi-
zations may go through bankrupicy and only commercial business organizations are
generally subject to the provisions governing traders.®

In the Erglish version, only commercial business organizations are required to
keep accounts and only they may go throogh bankruptey. But all business organi-
zations other than joint ventures must register and be publicized and all business
organizations are subject to the provisions governing traders.

In the Amharic version, only commercial business organizations are required to
keep accounts. But al business organizations other than joint venturss must register,
all other than joint ventures may go through bankruptey and all are subject to the
provisions governing traders.

The Role of the Individual Member. In some business organizations, the parti-
cipation and identity of a particular member are fypicaily more important to the
other members than they are in other business organzations. This helps explain some
of the business organization provisions.

In the ordinary parmership, general partnership, limited partnership and joint
venture, there are usually a relatively small number of members and the importance
of a particular member is pgreat. Except for Hmited partners in a limited partner-
ship, the members normaily work in or for the organization. They must get along
well together if the ofganization is to function properly. In addition, in cach of
these organizations there are persons without lLmited liability. A person without
limited liability is much more concerned abomt the qualifications and character of

2. Comm. C., 213(2). The French version contains the phrase “expressly or implicitly” befors
the word “specified.” The Ambaric and English versioms omit it. Sound interpretation would
read it in, however.

23. Comm. C., Arts. 63, 73 (accounts); 100, 219, 223 (registration and publicity}; 963 (bank-
Tuptcy); 3 (provisions governing iradersh
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his fellow members than the person with Lmited liabilty. The importance of the
individual member js feflected in such rules as those making it difficult to transfer
membership interests, prasuming a reguirement of unanimous approval of the members
for major decisions, and presuming dissolution of the organization when a member
dies, becomes incapable or goes bankrupt.®

- A share company mayv have just a few members. On the other hand, it may
also sell “shares™ to the public and acquire many members. In the latter sitwation,
the identity of any member is often unimportant to the others; most members join
the organization chiefly as & means of investing their momey and take little or no
part in the management of the orgamization. All members have limited liability for
the company’s debts. Many of the share company provisions in the Codd reflect
this situation. Thus, death, incapacity or bankruptcy of & member doss not result
in dissolution, atnd membership interssts are freely transferable 2?

The private limited company has some aspects of each type of organization. It
normally has relatively few mombers. Membership interests are not freely tramsfer-
able. But all members have lmited liability and death, incapacity or baokruptcy of
a member is not presumed fo result in dissolution.®®

The diferent role of the individual is reflecied not oaly in the different rules
which govern thess organizations, but alse in the different role the pertnership
agreement plays in them. The partnership agreement is very important in establish-
ing the internal rules of an organization such as the general parimership. There are
relatively few code provisions, and many of the provisions which do exist may be
over-ruled by different provisions in the partnership agreement. This is so because
the individnal is so important, and because he can bs relied on to protect hiz own
interests. Also, creditors of the organization do not need extensive profection because
they usually have ome or more members whom they can sue if the organization
does not pay its debts. Om the other hand, the code provides many rules govern-
ing share companies, only & few of which may be modified by the partrership
agreement. In compandes with a large pumber of members, the individual member
may have difficulty exercising control. Since all members have limited liability, more
provisions are needed to protect creditors. And, finally, since share companies may
raise huge amounts of capital, they may become more influential in the economy
than the organization of persons; it becomes all the more important for the law to
assure proper functioning of the organization.

3, Legal Personality

Definition Persons are the subjects of rights and obligations. They may be
compared with goods, which are objects of rights and obigations, For example, a
chair may be owned or sold by a person. It capnot itself own something else;
ownership is & right, which only a person may enjoy. Neither can it make a cont-
ract, 1 type of obligation, which only a person may incur,

24, Sce Commm. ., Artts. 233, 250, 260, 2B3,
5. Comm., €., Arts. 3333, 495,
26. Comm. <., Aris. S10(2), 523, 542(3).
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Article 1 of the Civil Code provides: ““The human person is the subject of
vights from its hirth to {ts death In a pumber of situations, the law atiributes
personality to a thing or a group. Thus, Article 2102} of the Commercial Code
provides that “‘any business organization other than a joint venture shall be deemed
to be a legal persen.™ This is a way of enabling the organzation to become the
subject of rights and obligations.™ ‘

A business organization is chiefly a collection of physical persons and of pro-
perty. If the organization is not treated as a person, the members would noramily
be joint owners of the property. Any obligations incurred in the course of operating
the business would noramlly be made in the name of one or more of the members,
and those members would become subject to such obligations. When the law pro-
vides that the organization is a legal person, the organization itssif may own the
property and obligations may be made in the name of the organizution. In the
eyes of the aw, it is like. a physical persom, distinct from the persons who are
its niembers. For exampls, sav A, B and C are all physical persons, and that A
owns land and B and C have no interest in that land. The positions of the thres
parties with regard. to the land are clear. If the situation is changed so that A
is a business organization with legal personality, and B and € are members, the
result is the same. A, a legal person, owns the land. B and C do not. It may be
that B and C are agents of A, and as such deal with the land; but if so, they
do it on behalf of A. As members, B and C may participats in decisions which
affect the land; but if so, their rights are of participation in the organization and
not ownership of the land. The organization pays the taxes on the land, if any,
It may sell the land, and does so in ifs own neme when it does. A similar analy-
sis conld be applied {o contractual and extra-coatractual obligations, and to juridical
®cts in general.

The principle was applied by the High Court in Addis Ababa in the case of
Delbourgo v. The Inland Revenue Department®® The petitioners were a share com-
pany and three members of the company. The Inland Revenue Department, in as-
sessing the income fax of the company, had ordered the three members to produce
the pass books and statements of their private bank accounts. The court held that
the department had no power to make such an order, because the tax being asses-
sed was only that of the company, and *the principle remains that & ¢ompany has
n completely different legal personality from the iudividual members or share.
helders.™

The concept of the legal person i3 wsed in many areas other than business
organizations. . .for example, it is applied to the State and its subdivisions, the
Ethiopian Orthodox Church and associations®

27. EBatiles have long raged as to the nature of [exsl persomality. For a dlscnssion of the various
theories, see R. Pound, Jurisprudence {3t. Paul, Minn.; West, 1959), vol. 4, pp. 191-251,

23. High Cr., Addis Ababa, 1961, Civil Case No. 166-53 (unpublished), The case arose before
the Commercial Code caoe into effect, but the reasoning of the court applics as well to
companies formed under the code,

#. It should be noted thai sinec legal persomality is 8 creature of the faw, the law mar in
some circumstances distegand or piece through it, particularly where it is used ta perpetrate
frand or other unlawful azctivitics.

3. Tiv. C., Arts. 354403, 451.458. Differcnt names are sometimes wvsed—Tfor example, “body
corporate,” “juridical person,” artilicia) persons,” or “corporation.” Generally, whea thegs
words are used, the goup to which refer¢encs is made is deemed by the-law to be a per-
son, capable of having rightz apd obligations.
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Antributes of the Legal Person. The following paragraphs discuss some of the
characteristics of legal persons, with zeference to business organizations. Any refer-
ence to business organizations does not include joint veotares, of course, since they
do net enjoy legal personality.

Capaclty. The extent to which the law permits a person to possess and exercise
rights is called his capecity. (The term “‘rights” when used in this sense includes
its converse, the incurring of obligations). When the law deprives him of rights or
of the permission fo exercise rights for himself, he is said to have an incapacity,

The distinction between the en]oym»ant of rights and their exercise shonld be
poted, When we speak of the capacity of a legal person, we are only concerned
with itz enjoyment of rights. A legal person camnot by its very naturs exercise any
rights by itself; it musi act through agents.

Incapacities normally are imposed for one of two purposes: protection of an
ipdividual apainst his own indiserstion, as o the case of minors and insane apd
infirm persons, and proiection of socicty egainst a person it distrosts or suspects,
ag in the ease of criminals legally iaterdicted and foreigners.3!

According to Article 192 of the Civil Code, a physical person “is capable of
performing all the acts of civil }fe umless he is declared incapable by the law.™
The capacity of a legal person, adds Article 197, is to be regulated by the parti-
cular provisions applicable to it

Article 22 of the Commercial Code cnables a business organization *“to carry
on any trade,” subject to legal prohibitions, valid agreements prohibiting competition
and any legal provisions regulating that irade. 32 But no law deals with the capacity
of 2 business organmanun to engage in aciivities generally (as trade is oniy one of
those activities listed in Article 5 of the Commercial Code), to make contracis and
perform otber civii acts.

In this situation, the general rule provided for physical persons shouid be adopt-
ed for business organizations by analogy. A business organization should ke capable
of performing all the acts of civil life consisteat with its nature unless declared
incapable by law. It is a sound rule, since onme to the contrary, by making the
existence of capacity depend on specific laws or the content of the memorandum of
association, would create uncertainty and inhibit commercial activity. Specific
incapacities i desired can always be created by faw, as they are in the case of
physical persons, This is the basic e regarding associations. “*An  asseciation may
perform all civil acis which are consistent witk its nature ™%

31. Sec penewally, Civ C., Ars. 192-393,

32. The English phrase in Article 22, “subject io such prohibitions or lawful restrictions regard-
ing unfair competition as may be prescribed™ is siightly inaccurate. The French and Ambavic
speak of legal prohibitions and legitimate agresments prohibiting competition, The typical urdair
compstition agreements of thiz pature are governed by Comm. C, Artz. 30, 158, 159, and
Civ, Arts, 2Z5B9-2592, ’

33, Civ. C., Ant 4341). This also is the genera! rule for busiress organfzations in France. G,
Ripert. Traitd éfémentaire de dvait commercial (5th ed. by B. Roblot, Fars, LGD, 1963-54),
vol. 1, no. 680, For a description of a more restrictive rale and the problems it ‘creates,
sz X, Escarra, *Some Points of Comparizon Between the Companies Act., 1948, and the French
Law of Companies,” Combridee LJ., vol. 11 (1953, p. 24; Gmat Bnta.m, Boa.rdaf’l‘r&,
Report of the Company Law Committee {Cmpd. 1789 (Londom, HMSO, 1962), pp. 10-13.
Ses also Ghana, Commission: of Enquiry -into the Working and Admicistration of - the Pressot
Company Law of Ghana, Fina! Repory (Accra, Goveroment Printer, 1961 pp. 36 48 42,

— 504 —



AN INTRODUCTION TO THE LAW OF BUSINESS ORGANIZATIONS

Assuming this 15 the general rule, a busingss organization has the capaeity to
make contracts, to suec and be sued to receive gifts, and generafly to perform any
civil act, subject to physical limtations imposed by its abstract pature and to rest-
rictions irnposed by law.

Naturally, a business organization, like any legal person, cannot do the things
physical persong can do which depend on the human namre of the physeal person.
On the other hand, it is not subject to incapacities whick depend on bhuman cha-
racteristica of physical persons; for example, those based on minority, insanity, and
infirmity.

Rights and Liabilities Many attributes are directly connected with the capacity
of 2 legal person to enjoy rights, Thess include, particularly with regard to .business
organizations, the following:¥

(&) The organization may sus or be sued.

{B) The property of the organization is not available to satisfy judgments
against its members on their personal debts. A persomal ecreditor of a member who
obtains a judgment against him may not have it executed on the property belon-
ging to the organization, even if the property was contributed to the organization
by that member. The member is not the owner of such property, either alone
or jointly., On the other hand, the persenal creditor may proceed against the mem-
bership inferest of the member. If a creditor oblaing a4 judgment against the orga-
nization, he may have that judgment executed on property belonging to the
organization. Be may proceed against property belonging to an individuzl member
only if that member doss not enjoy limited MNability for the debis of the orga-
nization, and he may be required te  safisfy his judgment from the property
belonging to th: osrganization. A personal creditor of a member who obtains a
judgment against the member may not have it exgcuted on the property belonging
to the orgeniration, even if the property was contributed to the orpanization by
that member. The member iz not the owner of such property, either alome or
jotnily. On the other hand, the judgment of the personal creditor may be executed
on the mwembership interest of the member.

{c) There is no set-off betwoen debts owed to third parties by the organization
and debits owed by third parties to individual members (or in the converse situa-
tion).

(dY When a member dies, his heirs inherit no rights of ownership over the
property bolonging to the organization. Their rights omly involve the membership
jnterest of the deceased. Depending on the type of organization and the provisions
of the memorandum of association, they might inherit the membership interest or
be paid its value by the organization. Even if the organization is dissolved upon a
member's death, the heirs do not inherit its property; they arc paid the value of
the propostionate share of the decesased member just as if dissclution cccurred while
the member lived. An Important resvit of this is that if the law or the memoran-
dum of association so provides, an organization may bave a “life” which survives
that of. its members.

3. See. 43, Ripert, cited above at aofe 33, no. 679
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() A business organization may be put into bankroptey or employ a scheme
of arrangement.®

{f) The business organization is primarily liable to pay the taxes om its pro-
perty, income and taxable aetivities.

Representatlon and Civil Liability Since a legal person cannot act by itself,
Article 216 of the Commercial Code provides that *a business orgapiration shall
acquire rights and incur liabilities by its agents in accordance with the provisions
relating to ageocy.” Title XIV of the Civil Code containg the general rules of
agency in Ethiopia. Particoular rules regarding business organzations are provided in
the parts of the Commercial Code dealing with each organization. These rules deal
chiefly with managers. Each organizstion has one or more managers, whd have
seneral powers to represent the organizution. In share companies, the management
function is sphit between a board of directors and a general mansger. Articles 28-62
of the Commercial Code, which contain particular rules dealing with commercial
employees, magagers of traders, commercial travellers and representatives, commer-
cial agents, commetcizl brokers and comrnission agents, also apply te business os-
ganizations. except to the extent they are expressly or impliedly modified by the
provisions on business organizations.?

In peneral pursvant to the rules of agency, a business organization i3 bound b}f
any contracts or other act made in its name by an agent acting within the scope
of his powers 7 [t may aleo be bound in certain other circumstances; for example,
in a general parinership, when a manager acts in his own name but for the benefit
of the parioership.?®

A business organization is subject to extra-contractual liability when one of its
agents or emplovees incurs a Hability in the discharge of his deties. In such a
case, the organization and the agent or employee are jointly and severally lLiable.™
The organization will not be Hable if the person who incurs the Hability is not
subject to its control or is deemed to have retained his independence. The Nability
is presumed to have occured In the discharge of duties if the damage is caused at
the place where or during the time when the agent or emplovee. is normally emp-
loyed: this presumption is rebuttable by evidence to the contraryA®

Pensl Liabllity. It is unclear whether a legal person is subject to penal liability,
in the absence of an express provision mazking it liabe* Doubt as to liability

35, Comm. C., Art. %63(1). But sce neote 23 above and accompanying ext,
4. Comm. C., Art. 3.

3. Comm. €., Art. 216(1); Civ. C., Art. 21991}, S2¢ W. Church, “A Commentary on the Law
of Apgency-Representation 'in Ethiopia™ J. Erh. L., vol. 3 (1966), .p. 303.

38, Comm. ., Arf. 282).

39, The English version of Civ. €., Art, 21%2) saye “jointly liable.” The Premch and ﬁmhanc
ars mors accurately translated as “jointly and severally lizhle.™ The distinetiom and its impos-
tance arc discussed in W. Chaorch, cited above at note 37, p. 315,

40. Civ. C., Arts. 2129-2134, 2136

4. P. Graven, An Intreduction io Ethiopian Penal Law [Addis Ababa, Haile Sellassie I Umv..
Facuity of Law, 1965) p. 53.
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arizez fronmi df least four sources. First, being withbout mind or timbs, a legml person
canpot have the intert or negligence in action which must exist for a person to be
ﬂt}f of a ecrime4® Second, there, is no provision in the Penal Code similar to

icle 2129 of the Civil Cods, which ‘makes legel persons civilly Kable for the
acts of their agents and - employees. Third, Article 689 of the Penal Code states
that #f an ecomomic or commerciat offense deﬁnui in Article 671-688 is committed
in the management of a body corporate, punishment is imposed on the managers,
dgents, members, directors, auditors or liquidators who commisted the offonse.?
Fourth, punishments snch as death. and restriction of liberty cannot be imposed
on a legal person.. Yet 2 punishment sach as a fine can be imposed on a legal
person. And restricﬁng liability to physical persons would ignore the reality that the
facilities of an orpanization may be used in, or benefit from, the perpetration of a
¢rime; punishing the arganiza.tion may -be the best way to deter the crime,

The Peral Code does provide that a court may order closed or su&pmdbd
any “undert&kmg or establishment™ used to commit or further the commission of an
offense which endangers public _security. ™ -If the offender has been punished with
sentence of ngamus mmprisonment exceeding one year, the undsrtahng or establish-
ment may be dissolved and wound up.#5 Since legal persons engage in underiakings
and have establishments, these articles in effect impose Mability on theni. But thoy
do not completely solve. the problem of ligbility of legal persons, In thé first place,
they only contsmplate crimés where a natural person is also liable. ‘Article 147
expressly provides that it applies in zddition to the pénalty imposed on the offen-
der. In the second piace closing the wodertaking may be ordered only after crimes
endangéning public secunty, Fisally, an ordeér under "Article 147 s a drastic remedy,
even if Iimited in' time and place. In many situations, aﬁnemayhcmumap—
propriate.

Whatever the case in general, & lepal person may be deemed to ‘have commit-
ted a crime where expoessly so stated. Oaly one Penal Code provision appears to
do this* Article 576 provides for the levying of a fine on a logal person com-
mitting an offense against honor or reputation. Closing or dissolution under Axticle
147 may also be ordered, acd the officers and other naiural persons who com-
mited the offense may be punished as well.

Name. A legal persom uvsnally has 2z name, The name of a business organiza-
sion is chosen by ths members, subject te any legal requirements. Thers are no
specific requirements for the name of an ordinary pastoership. The name of any
the other types of business organization must contain the type of organization it
i5s — “General Partnership,” **Share Company,” etc. Im addition, the name of a
general partonership must consist of the names of at least two pariners and the
name of a limited parinership may only consist of the names of general partners.
The names of a share company and private limited company may be freely chosen:

42. Pen. C,, Arts, 23, 5T.

43, This slso appliss to.petty offences, Pen, C,, At 820,

44, Pen. C., Art. 147, mmpeofnﬂemsfwwhmmomrmaybcmad: under Article
147 iz vagoe. However, some provisions, such as Article 689, expressly provide forits appli-
cation. Some ethers, such as Article 364, provide for the ponishorent of ~cloging or - suspension
without mentioning Antice 147, -

Pen C., Acts 347, 348,

FP. Graven, cited shove at note 41, p. 58,
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for example, with the pames of one or more members, a term of lantasy, an
indication of the purpiss of the business, or a2 combination of these®

Article 305 of the Commercial Code prohibits the choice of a sharé company
name which offends public policy or the rights of third parties. This is the only
place a specilic requirement of this oature is established, but the principle -would
seore applicable to cvery business organization. In-sofar as public policy is concern-
ed, it is embedied in Article 2030 of the Civil Code, which prohibits anyone from
acting in a manner which offends merality or public order.

Various provisions deal with specific rights of third parties, or wrongs whick
may be done by the use of & name. In general, a name may not be chosen for
4 business crganization which would tend to create confusion among custormers with
the name of a competing business organization or trader. I€ such a name is chosen,
the rules coucerning unfair competition wounld apply.’® In this sence, the name of
a busines: organization iz like 2 trade name, which is the *‘name under which a
[irader] operates his business and which cleary desigeates the business.™#

A physical person may not use his own pame in the name of a business
organization connected with his oceupation if it has *“the object or effect of camsing
prejudice, by means of a harmful confusion, to the credit or to the reputation of
a third person.” The offender is subject to an action in unfair competition of
defamation.® A business organizziion may not usurp the name of any physical
person in such manmer that he suffers harm thereby.®

Head Office. The place of its head offtce has consequences for the fegal person
similar to those of domicile for the physical person. The term **head office™ is not
defined in the codes. In French law, it means the place where the principal organs
of administration and management of the organization are found.®

The location of the head office is important in procedural matiers, particularly
insofar as courl jurisdiction and service of process are comcerned.™ It alse is im-
portant in matters related to nationality.

MNationzlity. Oue may hear business organizations, particularly share companies,
referred to as “Ethicnian™ or ““foreign.” In a wav, it is i{naccuraie to speak of
nationality in this sitation, since a legal person cannot feel the sense of allegiance
and doss not enjoy certain rights of citizenship {such az the ripht to wote) which
are usually connected with nationality. But some laws do speak of legal persons or
business organizations wbich are “foreign” or have ‘“‘nationality,” and the rights and
obligations of an organization may be different f it 13 comnected in soms way
with a foreign eountry. Particularly important zre the laws governing the formation

47. Comm. C., Arts, 28101), 2972, 305, 314,

48, Comm. C., Art. 133(2) (a).

49, Comm. C., Art. 135, 13%2), 138(2). See also Clv. C., Art. zm': and Pen. C., Art. 673,
dmlmg mth civil a.nd penal unfair competition. .

50. L., Art. 45
. f.:iv C., ATk 46,

52, 3. Ripert, cited above ar mote 33, no. 676; L. Becker, “The Sociétd Anomyme and the
Sociért & Resporsabilité Limilde in Frawoe,” New York Dmiv. L. Rer., vol. 3§ (1963), p. 842

53. See, for sxample, Civ. Pro. C., Arts 22 97: Comm, C., Art. 21603},
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and operation of a business organization, the nght gencrajl}' to carry on antmm:s
in Ethiopia and specific rights reserved to Ethiopan citizens. 5

In pnnmple, a lezal person with its head office in a foreign coubtry has sunh
nationality as i3 givén to it by the laws of that country.® It follows that a legal
pérsori with its head office in Ethiopia is of Eibiopian natiopality, aithough no law
expressly so provides. This abstract principle is limited by concrete rules concerning
the enjoyment of rights in Ethiopia- of lsgal persons in genersl and the formation
and operation of business orgasizations in particular’® To summarize: Insofar as
the formation and opefation of & business organization and its enjoyment of rights
in Ethiopia are concernsd, three factors are taken into account: the Jocation cof its
head office, the place of its principal object of bmsiness and the country under
whose law it is formed. A business organization with its head offiee in Ethiopia Is
subject to Ethiopian Taw with respect to its formation and operation. An -organiza-
tien with- its. head office abroad is subject to Fthiopian law if it is formed in ac-
cordance with Ethiopian law or if its principal object of busimess is in Ethiopia.®
An organization formed abroad (and, presumably, with its head office and principal
‘object of busimess abread) must register in Ethiopia and is subject to Ethiopian
law with respect to'its Ethiopian offices.® Wherever its head office is, a business
organization i3 defined ag “foreign™ under the Business Enterprises Registration
Proclamation if it is “organized or existing under™ the law of another country.
Such organizations are required ito register before engaging in activities in. Ethmpm
with somewhat different requirements from those imposed on ‘‘domestic™ organiza-
tions.® In addition to the factors mentioned zbove, the existence of foreipn interests
{for example, in membership or mazagement} may be taken into account by special
laws. ‘

$4. For brief discussions of nationmality, see H., 1. and J. Mazeaud, Lecows de droir eivii (34
ed , Paris, Editions Montchrestien, 1963}, vel. 1. no. 617; E. Church, Businers Associations
mder .Frem.'t Law (London, Sweet & Maxwell, 1963, no. 6?? As to thc capacity of forel-

goers to join Erbiopian buginess organizations, see npotes 100-107 and accompanyipg text
below.

Civ. O, Art. 34H2n

Civ. C., Aris. 54554%9; Comm. €., Arts. 555-560. These articles are scbstantielly mers de-
tailed than the summary io the text.

57. Comm. C., Art. 455, states in the English wversion that finns incorporated sbroad are suliject
to the Code if their head office or principal place of business is in Ethiopia. The Fremch
and Ambaric speak of the principal purpose of the business, wot the place. Reparding the
capacity of forcigners to join Eshicpian business organizations, se¢ notes 100-I7 below and
AccOmpanying  {ext,

58, Articles 545-549 of the Civil Code mguite “bodics corporate™ with their head offices abroad

' to obtain the approval of the Ministry of Indedor before copapibe In any activities jn Ethio-
Fia. Onee soch approval is obdaioned, It enjovs ¢ivil fdedus as of it were of Ethmpmn pationa-
lity, except that the Ministry of Interior may fmpose restrictions on its actvities and It can-
not own immovabie properiy v Efldopia withowt an Imperlal Order. It i3 anclear whether
these proviglons appl_v. 40 besiness  organizations, Businezs organizations are bodies corporate,
and the Commercial Colde conlaing no provisions dealing with such matters as owmership
of immovabie property by forsigners, On the other hand, Civ, C.,, Art. 405(1), provides that
buciness orgenizations are generally subject 1o the Cﬂm&rﬁaj Cude., and that code does
not speak of suck approval, Alse, foreign business organizations doing busimess in Ethiopia
are required o register with the Ministry of Commerce and Indostry, pursvant to the Busi
ness Eutcrpnses chzstmnun Proclamation {see note 39 below) and Comm. C., Aris. 356, 539,

59, Art, I{I}, Proc. Mo, 184 nf 1961, Mer. Gaz., yvear 21, no. 3.°
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Limited Liabiliiv. Suppose a business organization incurs a contraciual or gxtra-
contractual obligation, and the organization does not have sufficient funds to per
form its obligation. May the members be made to fulfill it?

In some business organizations, the membars may be held liable for a debt
of the organization, if the organization fails to pay the debt itself. This is irue for
all members of the general partnership, for the geperal partners in a limited part-
pership and normally (but not necessarily) for all members of an ordinary part-
nership. In siher business organizations, the members are not liatle. Creditors may
sug the orgacization and seel payment from the assets of the organization. The
members may be made to pay the organization zay amount of their contribuiions
remaining unpaid, but they may not ke asked to pay more. The lability of the
members for debts of the organization [s limited to the amount of their cootribu-
tions. They are sald to have limited lability., This is true for all members in a
share sompany and private limited company and for the limited portress m a limited
partnershin.

Limited Hability is a great advantagze to a businessman. Pe may operate  his
business without the fear of losing all kis personal propecty if the business fails.
In such & casp, he will lote orly whoi he gontributed to the busivess organization.
It also makes it easier for him to obtain more money to run the business, by
obtaining new meambers whe make contributions. Such new members may not be
willing to invest their money if they. themnseives will become liable for debts of the
business.

Limtted lighility contains cbvious dangers for creditors of business organizations
and the law contains a variety of provisions to protect them. Organizations in which
the members enjoy limited liability eithsr must have. & specified minimum capical
{share companies znd private limited companies) or musl have at lcast one member
without limited liahility (imited partnership). The sharc company @ subject to a large
number of rules imposed for the protection of creditors, such as Hmitation on distri
bution. of corporate assets to shareholders. The private limited company has fewer
such rules, bui may find it more difficult o obtain credit without the pe:smna.l
guzrantee of one or more members.

Capital, The concept of capital olays a large role in the law of busincsg
ofganizations, partcularly those with lLmited liability, Its ramulications ars complex
and require greater discussion, but a brief explanation is appropriate hers® -

Article 80{1) of the Commercial Code defines capital as *“the original value of
the elements put at the disposal of the undertaking by the - . . partners by way
of contributions in cash or in kind.” Every business organization is formed with
contributions. Each member must transfer to the organization samcthmg of "vale, be
it money, land, other corporeal or incorporesal property, or services. For exampls,
assume five men wish to form a business organization with cash contributions.. They
draw -up the necessary documents, complete whatever registration and publicity is
TECEssary, and transfer the money to the organization. The monéy will usuaﬁy be
put in a bank account in the name of the organization. Assuma each mﬁmber

.-|"
&

50, R-:ga‘rdlng the meaning of capital, ses G, Ripat, cifed above &t aote 33, a0, Ti8; K Esca.rra,
Conrs d2 dreit commercigl (Movwelle ed.; Paris, Sirey, 1952), no. 514, 5y
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contributed Eth.$10,000. The organization will have in the bank on the day it is
formed Eth.$50,000. This is itz capital.

What if only four members contributed money and the fifth contributed land
worth Eth 510,0007 The same result occurs, The total value of the contributions of
the members is Eth.$50,000. The capital of the orgamization is Eth. § 50,000.

Certain parts of the defintion of capital should be noted. First, when we speak
of capital, we do not speak of cash or property as such, but of its value. The
capital of en organiztion is the same whether it is made up of Eth. 3 50,000 in cash,
or Eth. 550,000 in land, or Eth. 350,000 in a combination of things. Likewise, it
makes oo difference if property criginally contributed by a member is sold by the
organization. The capital remains the same—in the above example, Eth.$50,000.
Second, in the case of property which fluctuates in value, the calculation of capital
is made on the basis of the value when contributed te the organization. This is
called its *foriginal value.” For example, say we wish to calculate the capital of an
organization formed one year ago, in which one of the contributions was land,
That land was worth Eth.510,000 when the organization was formed, and Eth.$12,000
today. The calculation of the capital is made on the basis of land worth Eth.510,000,
its value when contributed. Third, only contributions Im cash or kind (property,
debts, etc.} are taken into account in calculating capital. In the ordicary, general
and limited partnerships the contribution may be made in the form of services to be
rendered to the orgamization® But such contributions do not form part of the
capital. Only comtributions in cash or kind do.

The capital must be distingnished from the assets of the organiration. The
term *‘assets” normally means the value of &l the eash, corporeal and incorporeal
property and rights which the organizaticn, in a general sense, *‘owns.” (The term
15 defined more technically in Articles 74-85 of the Code) The capita! may be
more or less than the assets. Say the organization beging with a capital of Eth. 550,800
and that this also is its beginning assets. Assume that after the first year of ope-
ration, the urgauiza.tian has a net profit of Eth.52,00. That money or the property
purchased with it is part of its assets, which would now be Eih.$32,000. Bur itis
not part of its capital, since. capital t:nrll:pr represents the value of cootributions by
the members. That valne remasing Eth. 350,000, On the other hand, if there wasa
net loss of Eth. $2,000, the assets would only be Eth. $42,000; but again the capital
would remain Fth,§50,000.

The capital of an organization may be inereased during its life time by addi-
tional contributions by the members. In certain circumstances it may be increased
or seduced by other means. This is particularly important with regard to share
companies, for which specific rules are provided in this regard.

The capital of an organization iz deemed to be a general seecurity for the
payment of the debts of the organization. No legal provision expressly states this.
It is reflected in two types of rules. The first i3 that which prohibits fictitious divi-
dends. Generally speaking, a fictitious dividend is & distribution by the organization
to the members of money or other property which does not represent profits from
the operation of the organization. [t is called “‘Betittous™ becanse dividends normally
shouid only be paid out of profits. The second kind of rule is that which enables

6l. Comm., C. Arts. 22W1), 295, 303,
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creditors or liquidators of the organization to raquire members to pay up any
amount of their contributions remaining unpaid.

Any money or property distributed by an organization to its members reduces
the amount of ifs assets available ro pay its creditors. But the law cannot require
all the assets of the organization to be reserved for creditors. The reason people
form an organization is to make profits. They would not form one if they could
not receive distributions of the profits made by the organization. Therefore, a com-
promise is reached. Genunine profits may be distributed. But an amount of money
or property equal to the capital must be refained by the organization and not be
distributed to the members while the organization is in existence (of course, the
organization may lose the money or property equivalent to its capital as a result
of normsl busiress operations. This is a risk of the business which must be accepted
by members and ecreditors alike).

The principle i3 extremely important in the organization in which all the members
have limited liability: the share company zed private limited company. The property
of the organization is the only place a creditor may look to satisfy an unpaid
debt of the organization. Complex rules are provided for these organizations concern-
ing distributions of dividends to members. Additions! rules are provided enabling
creditors or liquidators to maintain actions to Tequire 4 member who has not
yet fully paid in his contribution to the organization to do so0.%

If the members do not bave limited liability, the principle is not very important
sinee an unpuid erediter can always sve the members. Thisis true, for example,
of the members of a goneral parinecship and the general partners in a limited
partnership, Even here, however, the principle is given some recognition in Article 294,
which epables an action by a creditor to be brought directly against the members
without the necessity for a demand on the partnership if it is an action to force
the members to repay fictitious dividends to the partpership. Normally, 2 creditor
must make a demand against the partnership before proceeding against a member
for an unpaid debt of the partnership.

The principle aiso has some importance for the lmited partners in the limited
partnership. They may be complelled by a creditor of the firm to pay their contri-
butions if not yet fully paid in. They also may be required to repay Getitious
dividends, unless accepted by them in good faith afier approval of the partnerships'
balanca sheet.53

4. The Parinership Agreement.

At the heart of every business organization is a partnership agreement, which
is a contract.® Thijz means:

(1) A business organization is not created unless the parties have a contract
which fulfills the elements of the definition of the partnership agreement in Article
211, Even a grouping *Tormed with a view to securing or sharing profits,” which,
undar Arxticle 405 of the Civil Code, is subject to the provisicns of the Commercial

62. Seo Comm. C., Arts. 452, 456-459, 49%(4), 501, 340, 541, 1162
63. Comm. C.. Aris. 2, 301, 303,
64 Coamm, O, Arts, 2I1001), 211,
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Code relating to business organizations, is not a business organization umless it is
formed out of 2 valid parinership agreement.®

(2} The rules of the Commercal Code dealing with the partnership agreement
are special applications of the general rules of contract set out in Title XI of the
Civil Code.

As suggested above, the rules of contract are much more important in partner-
ships, joint ventures and private limited companies than in share companies. The
rules governing the formation, operation and dissolution of 2 general partnership
are more related to the general roles of contract than are the rules governing the
formation, operation and dissolution of a share company, particularly a company
with many members. For example, in a share company of one hundred members,
it is difficult thinking of the individual shareholder as a party to the fundamental
contract of the orgaoization. He probably became a member by subseribidg to an
offer te sell shares by the founders of the orgamization or by buying someone else’s
ghares, and his rights ars governed much more by the provisions of law concerning
share companies than by the fundamental contract. Yet even in a share company,
there must be a partnership agresment at its base, and the agreement performs many
of the same functions which are performed by the agreement at the heart of any
other organization.

Several provisions of the Commercial Coda speak of a “memorandum of as-
socigtion.” The terms “‘memoranduem of associatton™ and ““partnership agreement™
refer to the same thing: the fundamenial coetract at the heart of a business or=
ganization. There is no substantive distinction. One does not make a separate part=
nership agreement and memorandum of association when creating a business organi-
ration. The term “*memorandum of association™ is used by the code in reference to
the fundamental contract underlying any business organization other than an ordi-
nary partnership.® The term ‘““partnership agreement” is used in two ways: in
reference to the basic contract underlying an ordinary parimership and in reference
penerally to the contract at the heart of any business orpanization.®”

Some provisions of the Commercial Code speak of “‘articles of association”
The Code uses this term to denote the detailed regulations governing the operation
of a share company or private limited company. The articles of association are
drawn up in essontially the same manner as the memorandum of association, and
are deemed to form part of the memorandom of association.®

Elements of the Parinership Agreement
According to Article 211:
A partnership agreement is 2 contract whereby two or more persons whe

65, But see P. McCarthy, “De Facle and Cnglomary Parsimership in Ethiopian Law” J. Frh. L.,
vol. 5 (1965, p. 105.

65. Comm. OC., Arts. 2754, 284, 298, 313, 517. It also denotes the basic contract of 2 civil
association. Civ. C., Arnt. 408,

&7. <Comm. C., Arts. 211, 233, Articles 221(2) and 224 speak only of the momorandum of asse-
ciation as the coniract fo be deposited I the commercial registry; buot this is probably be-
cause only commercial business organizations, &lf of which have memorzadum of assocdation,
were originally intended to br subiect to the regisiration requirement, Sec note 23 ghowve
and accompanying  text.

68. Comm. C., Ars. 314, 518
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intend to join together and to cooperate undertake to bring together cont-
ributions for the purpose of carrving out activities of an economic nature and
of participating in the profits and losses arising out thereof, if any.

The elements of this definition are discussed in the following paragraphs.

Two or More Persons, At least two persons must be parties to a partnership
agreement. This is true for all business organization: except the share company,
for which there must be at least five®

The minimum requirement of two persons means that one person cannot
form a business organization by himself. The idea of & one-man organization may
seem illogical anyway, but some advzotages of organizations with legal personality
may be very desirable to the individual businessman. This is particularly true of
limited Jiability and the ability of the business to survive his death.™ In order for
a businessman to obtain these benefits, he must secure at least ome associate. A
businessman might obtain an assoeiate only to fulfill the minimum membership
requirement, with the associate taking littls part in the operation of the business.
However, if the organization formed is one in which the primary businessman has
limited liability, he must be cauiious. If he operates the organization as if it were
his own, without due regard for the appropriate operational rules, and if the orga-
nization goes bankrupt he may lose the benefit of limited liability.”!

There is polimit on the number of persons who may be members of a business
ofganization, except in the private limited company whers the number of members
may not excesd fifty.™ As a practical matter, the number of members in a partoer-
ship or jeint venture will nermally be small, becausc of the close personal relation-
ship involved. On the other hand, the number of members of a2 share company
may be huge.

Intent to Join Tegether and Cocperate. In order for a contract to be a wvalid
partnership agresment, the parties to it must have intended *“to join togetheer and
to cooperate.” In a sense, this means that they intend to form business organiza-
tion. More specificaily, however, they must have a commumity of interest and am

6% Comm. C., Art. 3071

0. Since a busiosss is a type of incorpoceal property which may bo sold and. presumably,
inherited, it may appear that there is no need to ereats a busioesss orsanization in order
that the bousiness will survive the trader's desaih, A business organization has certain advamt-
ages in this regand that the business alone does net, however. For example, z trader may
fear that whesn he di=s, the parts of the businces may be sold separately without laking the
goodwill iato account. This is particularly a danger if persons inexperienced in commercial
affairs are handling the succession. The goodwill may be destroyed, resulting in a smaller
amount of procesds going to the heirs and thes loss to the economy of the value of the
goodwill. This may also happen if the business is operated by a business organization, buot
is less likely, Since there must be at least two members of a2 busimcss organization, the other
is there even if the organization js dissolved at the dsath of one to be sure the value of
the business iz protected. Arranpements may be made in the parinership agreement o assure
that the organization contiaves eveny i on= mamber diss, his share perhaps being taken by
an heir. (This will antomaticaliy gecur in oa share Company and private limited company
even if Do provizion is made for it io the pacttership soreement) Sec Ghana, Commission
of Enguiry, cited above at note 33, p. 7, L.C.B. Gower, “Company Law Reform,” Mafara
L, Rev., vol. 4 (196Z), p. 39.

Tl. Comm. €., Ans. 531, 116l

T3, Comen, C,, At 510(2).
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intent to collaborate on an egual footing.”™ This is normally reflected in their right
of control which each party has over the operation of the organization.

The eollaboration intended by the parties need not be active in the sense that
they all intend to work in or for the business organization. This would not account
for thosa limited partners of a limited partnership or shareholdars of a share com-
pany or private limited company whe become members only for the purpose of
investing money. Also, the collaboration need not be equal in an absolute sense,
since that would not account for lepitimate schemes of control in some organiza-
tions, particutarly share companies, wherein different groups of members have dif-
ferent rights. It must be equal, subject to regimes of control permicted by law.

The requirement exists chiefly because of its aid in distinguishing contracts which
contain the other efements of the partnorship apreement,™ EBExamples are thé contract
of employment in which the emplovee is paid a share of the profits, if any, and
not a fixcd salary or wage; the contract of loan in which the lender is paid a
share of the prodits, if any, rather than z fixed amount of interest; and the cont-
ract of sale of a business in which the seller agrees to take a sharc of the future
profits of the business, if any, instead of a fixed sum. Missing from these contracts
15 the intent to join together and to cooperate. The employes is subject to the
contrel of the employer in making decisions affecting -the business. The lender and
the seller of the business usually take no part in the operation of the business.

Contributions. In order to have 3 valid partnership agreement, each party must
undertake to make a contribotion to the business organjzation. Contributions are
those things put at the disposal of the organization for its wss in carrying out its
activities, in peturn for which the contributor receives a membership interest in the
organization. Each contribution must be something of valve. In the case of any
business organization cother than a share company and private limited company, the
ceniribution may consist of cash, kind or services.™ Contributions to a shars
sompany or private limited company may only be in cash or kind.?¢

Contributions in kind are contributions of corporezl or incorporeal property,
including debts owed to the contributor, or the use of property. Examples are
immovable property, movable property, tghts of iiterary or actistic ownership, induost-
rial property (irademarks, pateats, designz or models), a business, lease of movable
or immovable properiy, etc. The Code contains special rules governing the transfaer
of such property to the organization. See, for example Arts. 229-232 (contributions
to ordinary, geoeral and limited partpoersihps) and Arts. 206-209 (contribution of a
business to any business organiration).

The value of each contribution in kind is as agreed upen by the parties and
written in the partnership agreement. In the share compaoy and private limited
company, where all members have limited liability, creditors of the organization

73, Bee G, Ripert, cited above at note 33, oos. 700, T01; ). Escarra, cited above at note 60,
g, S06-5i%

T4, Bee the dizcussion on this point of the Commission of Reform of the French Commercial
Code: Troveux de la Commigsion de Réforme du Code de Commerce et du droli des soclétés
(Paris, LGDJ, 1930-58), vol. 2, pp. 393 384; alse, the discussion of the sub-commission
vol, 2, po 114,

75. Comm. C., Arts. 229, 271, 295, 30,
76, Comm. C., Arts 206, 312, 733, 339, SI2.
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need additiopal protection to assure that the value of the contributions in kind is
reasonably accurate. This protection is zlse needed by sharecholders inm a2 share
company formed by public subscription, singe they wmay not have easy personal
access to the property or its contributor. In the case of a contributon in kiad to
a share company, the Code provides z special procedure for ewalustion™ In 2
private limited company, all the members of the orgenization are guarantors to
third persons of the valuation fixed in the partmership agreement.™

The person who contbutes his services or skill works for the organization, but
is not paid a fixed salary or wage for the services he contributes, Instead, he
receives a share in the profits. He is more than an “emploves,” singe he has rights
of coutrol over the organization employees do not have.

Contribution in cash or kind are owned by the business organization, unless
the organization does not have legal personality or only the use of the property
is contributed. Tn the case of a joint venture, each partner owns his own coniri-
bution uniess otherwise provided.™ (Provisions *otherwise” would include joimt
ownership by the members or owpership by the manager of the joint venture.)

Purpose: Economic Activities The parties to a valid partnership agreement
must intend to carry out “‘activities of an economic nature™. This phrase is quite
bread and would seem to cover almost any activity which is or might be profit-
able. The activities which the parties to a partnership agreement intend the organi
zatton to carry out constitete the business purposes of the erganization. Generally,
a busiaess orgamization may bave as s puorpose aoy activity which Is possible of
achievement and which is not unlawful or immoral®®

Puorpose: Profits and Losses. The parties 1o the agreement must alsc intend to
participate in profics and losses, if any. Of course, when the agreement is being
formed, the parties usually think enly of profits, not losses. By an intent to share
losses, the Code really requires an intent to share the risks of the enterprise.®

The shares of the members in profits and Iosses need not be equal. There may
be inequality not only betwesn members, but also between one member’s share in
the profits and higs share in the losses. However, the partnership agreement may
not award all the prospective profits to one partner, or relieve one or more pariners
of their share im the losses. Aay stipulation in the agreement providing for this is
oull apd void.®

: Gemeral Contract Requiremems. As a confract the partuership agresment i3
subject to the general provisions of Title XIT of the Civil Code. Insofar as forma-
tion of the contract is concerned, this means that the parties to it must be capable
of contracting and pive their consent free of defects, that the cbject of the contract
is sufficiently defined and is possible and lawdul, and that the contract is made

T7. Comm. C.. Art. 315

TE. Comm. C.. Art. 5i9.

79, Comm, C., Art. 273,

80. See Comm. C., Art. 217(); Civ. C., Arts, 1718 1808(2), 1809; notes 108-113 below and
accompanying  1ext,

81. Travaux, cited zbove at note 74, vol. 7, p- E.

82. Comm. ., Art. 215.

— 516 —



AN INTRODUCTION TO THE LAW OF DUSINESS ORGANIZATIONS

in the form preseribed by law. The following sections describe these elements, insofar
as special problems may be posed concerming business organizations.

Parties and Capacity. In general, the following persons may not enter into
contracts: minors, aotopiously insane persons, persons with notorious infirmities
affecting their ability to consent, persons judicially interdicted and persoms interdicted
by law. A contract made by such a8 person is null and void. However, this nullity
may only be declared by a court at the request of the incapable persen or his
representative or heirs. {A contract mads by a person interdicted by law may be
iovalidated at the requesi of the imcapable, 'he other contracting pasty or the
public prosscutor )

These incapacities deprive the persons concerned of the right to make contracts
or themselves, bui pot the pght to have contracis made iz their names by their
representatives. Thus, the tutor of an incapable may enter info a contract in the
pame of the mcapable. If the tutor has acted within the scope of his powers, the
contract will not be affected by the incapacity of the person im whose name it
was made.®

The walidity of a partnership agreement is affscted by the incapacity of a
party to it jn the same manneér as any other contract. The Commercial Code adds
some rules. These asise out of the provisions of the Code prohibiting incapables
from becoming traders. The provisions dealing with the incapacity to become a trader
also apply to the incapecity o become a member of a business organization in
which one has the status of a trader. A general partner in a commercial general
partnership or commercial lizited partoership is deemed to be a tradec® The
manager of a commercial joint venture also would have the status of a trader.

Article 11 is the first article in the chapter of the Code dealing with the pro-
blem. It deoes nothing more than re-state the basic rules stated above: a person
mcapable under the Civil Code may ot carry on a trade; if he does, any of his
acts, presumably, related to the trade may be invalidated purspanmt to the provisions
of the Civil Code described at the begimning of this section.

Article 12 prohibits the tutor of a minor or ioterdicted person from carrying
on a trade in the name and or behalf of the minor or interdicted person, except
in the cases provided in Asticle 288 of the Cvil Code. This would prohibit the
tutor from entering, in the name of a minor or mterdicted person, a business
organization which would make the miner or interdicted person a trader. Under
Article 288 of the Civil Code, a tutor may carry on commercial, industrial or
other enterprises forming part of the estate of the incapable if be is so instructed
by the family council. The family council must imstruet him whether to carty on
the enterprise or to liguidate it, taking into account the time for which the tutor-
ship is to last, the abilities and potentiafities of the wutor and the interests of the
incapable. It seems clear from this article that the family council may net author-
ize a tutor ko enter inte a irade (amd, therefore, a partnership agreement whereby
the incapable will become a trader). It may only authorise him to retain or to
Liquidate a trade almady part of the estate of the incapable. For example, in the

B3. Civ, C., Arts. 192(3), 313319, 343349 373, 381, 387, 1808,
B4, Civ. C., Arts. 319, 358, 281
85. Comm. C., Arts. 28002} 300.
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case of membership in a business organization a trade might become part of the
estate of an incapable if: a general partner in a commercial partnership dies, the
partnership agreement provides that his son shall take his place and his son is a
minor. Alse, Article 233 specifies that the authorization of the family counci is
required where the tutor is “‘not the father or mother of the chifd.” If the mtor
is the father or mother, it would appear that he has complete authority to retain
or lLiqudate entsrprises forming pari of the estate of the incapable. However, it
would seem that the prohibtion against eatering into 2 new eaterprise would apply
te a tutor whe is the mother or father as well as te one whe is not, although
this is less clear. A tutor who enters into a partnership agreement in violation of
these provisions exceeds his power.®

Article 13 adds a restriction to the normal rules concerning emancipated minors.
It prohibits an emancipated minor from carrying on a trade unless authorized te
do so in writing by the family council. This added restriction prohibits an “emanci-
pated minor without such wrilten acthorization from becoming a party to a part-
nership apresment forming a business orgamization whergby he becomes a trader.
Any partnership agreement to which an emancipated minor becomes a party without
the necessary authorization is subject to the same nullity for incapacity of a party
as if the minor were not emancipated.

The rules concerning incapacity are designed chiefly to protect the incapable.
This is why generally only the incapable may bave his contracts invalidated. How-
ever the security of commercial transactions requires that third parties receive legal
protection against the hazards of dealing with incapables. Articles 14 and 15 of the
Commercial Code give some protection, utilizing the device of the commercial regis-
try. Under Article 14, if a minor who carries on a trade has himself entered in
the commercial register as though be were of age, his mincrity dees not affect
third parties. Thus, the minor may not have his contracts annulled under these
circumstances. Article 15 coutains a similar rule for judicially interdicted persons.
Their incapacity does not affect third persons unless notice of the iocapacity is
entered in the commercial registry.®”

Parties: Hushand and Wife, It seems clear that husband and wifs may be
members of a business organizaton as if they were not married. This general
propesition must be modified in two respects, however. First, one spouse may
object *in the interest of the household” to the other spouse becoming & member
of an organization which imposes upon the latter the status of trader. The effect
of this oljection is to restrict the liability for the business debts of the trader spouse
to his personal property: normally, such debts are deemed to be of the mamage,
and recoverable against the personal property of each spouse and common property.
{The objection does not prevent the trader spouse from becoming a member of the
organization). An objection is effective against third partes only i entered in the
commercial register. K the trader spouse belisves the abjection is unjustified, he

6. See Civ. C., Art, 320.

87, May a third party who is5 oot in good faith (that is, who knows of the incapacity or inter
diction) tak:s advantage of Agticles i4 or 13% Those articles make clear they are applications
of Article 121, in which only thicd partics io good faith remain unaffected by facts not
entered in the register. That i3 in the Exglish version The Fremch version of Article 121
cmits the words “in good faith™.
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may apply to the family arbitrators to bave it set aside; if it is s2t aside, a notics
to this effect must be registered.®

The second respect im which the general proposition concerning spouss must
be modified concerns the situation in which both spouses are parties to the same
partoership agreement. The Civil Code permits spouses, before marriage, to establish
by contract the personzl and pecumiary effects of their mardage. If no “‘contract
of marriage,” as it is called, is made, the code provides rulez to govern their
personal and pecuniary relations. During mearriage, no contract concerning their
pecuniary relations may be made by the spouses without the approval of the family
arbitrators or a court.®

If the spouses are parties to the same partnership agreement, the approval of
the contract by the family arbitrators or by a cowt may be nacessary for it io
be walid. Arguwably, Article 633 does not cover the partnership agreemert at all;
or, if it does, only agreements between the two spouses alone or parinership agres-
ments forming certain types of business organizations. Such approval should not
be required for any agreement where the relatioaship between the spouses in the
business organization is mot in serious conflict with their relationship under the
marital regime established by the Civil Code® The solution to the guestion is oot
without doubt, however.®

Parties: Legal Persons. Whether or not a legal person may become a member
of a buginess organization depends to some extent on what kind of legal person it
iz and what kind of business organization it intends to become a member of.

In general, nothing prohibits a business oprpanization from becoming 3 member
of another business organization.”® An association may not become a general partner
of a commercial general partnership or commercial limited partmership, since it “‘may
aot carry on any trade.”™ Whether it may become a member of another business
organization depends on whether it thereby acquires as one of its purposes the
making of profits. If it does, it may mnot become such a member. However, there
would seem to be nothing to prohibit an association from joining a share company
or private limited company as a means of investing extra funds or of acquiring
more fonds te carry out its legitimate purposes.

83. Comm. C. Atts, 1620, 280(2), 300; Civ. C., Arts. 645, 659,

88, Comm ., Arts. 16-20, ZB0XZ), 300; Civ. C.. Arts. 645, 659,

8. Civ. C., Arts. 827, 632-834,

S3. SHee Civ. C., Ars. 547-661.

91. In France there hazs been much controversy az to whether two spouses may be members
of the same business organization. Sce E. Church, Busimess Associations under Fremch Law
{London. Sweet & Maoowell, 1960), no 62; Travaax, cited zbove at note 74, vol. 2, pp.
131-136, 397, woi. 7, pp. 27, 28, 282, The maior question has been whether or not the
marital regme is modied by the pertoership agreement.

Note that Art. §33,-is somcwhat different in the English than in the French version of

the Ethiopian code. A more accuratc translation of the French would be:

{1} Contracts coocemming their pecuniary relations mede between spouses during marrizge
shall be of ne cffeet vnder the law, unless they have becn approved by the family
arbitrators or by the court.

(N Mothing n this Article shaill afest the contracts capressly provided i this Code,

52, As to the capacity of busmess organizations aod assodations geoerally ses potes 31-33  above
and accompanying test .

%3. Comm C., Art. 25.
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Whether an endowment may become a member of a business organization would
also seem to depend on whether it acquires thereby the purpose of making profits.
In general. the endowment has the same eapacity as an association (although no
law expressiy prohibits it from carrving on a trade)® As a practical matter, shares
in share companies and prvate limited companies can bc expected to make up part
of the *‘property” out of which an endowment is formed. There seems to be no
limitation on whether or not a trust may become 3 member of a2 busipess organi-
zation. Like an endowment, the property out of which a trust is formed may very
weil, contain shares in share companies and private limited companies.

As a general rule, the State has the right to enter into a partnership agree-
ment and become a member of a business organization, to the extent that this
is consistent with its nature® This is subject to certain limitations, bhowever. First
territorial subdivsions of the State, the Miristrics of the Imperial Ethiopian Govern-
ment, and public administrative authorities and establishments have only such rights
as are “vested in them by the administrative law.”” This also is truc of the Ethio-
pian Orthodox Church and its dioceses, parishes and monasteries.® This means that
the right of thesc bodies to enter into a partnership agreement and to become 4
member of a business organization must be derived from some right grasted by aa
agministrative law. Presumably, the nght does not have to be expressly granted, but
may he taken as included in a general grant of the capacity of a physical persen,
or as an implied right with relation to the carrying out of rights or powers expres-
sly granted. Theoretically, the matter is unclear; as a practical matter, public admi-
nistrative authorities, ministries, etc., do becoms members of business organirations
particularly share companies, in furtherance of their purposes. The second limitation
15 found in Articte 27 of the Commercial Code: an administrative or religious
institution or any other public undertaking may only carry on a trade in the
cases preseribed by special laws.®” Ewven if an administrative or religious institution
or any other public uadertaking does carry om a trade, it does pot thereby imeur
the status of trader.®

A business organization organized under the Commercial Code does not become
a body corporate under public law merely because the government or one of its
agencies is a member of it even if the government has virtualty all of the mem-
bership interest. It remains repulated by the provisions of the Commercial Code, and
the government or agency is a member likc any other member. There is no law at
this time dealing specifically with govermment participation in business organizations
organized under the Commercial Codc.%

. Civ, C,,-Ttrt.s. 487, =01.
95, Bee Civ. C,; Arf. 3594,
96, Civ. C., Arts. 393-197,

97. The English version omits the words “by special laws™. It merzly siates thar the cases “shall
Be prescribed.” The term “by special laws™ is in the French and Ambaric.,
Comm. C., Art. 4.

Compare Civ. C., Title XT¥, which governs administrative contracts. Compare also Comm.
C., Art. 352, which provides that in share companies comprising “several groups of share-
holders with a different legal status,™ each group rust have the right to clect at jeast ome
representative to ths boatd of directors.” This presumably assures thai companizs with both
governmental and non-governmental shareholders have at leasi one director representing each.
For a description of the special problems and their solutions of gevernmental participation
in business oresnizations in France, where such participation has been substantial. See A, do
Launbadére, Troité dldmentaive de droit adrministararif (Paris, LGD], 1966} vol. 3, nos. $33-956.
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Parties: Foreigners. Physical persons of foreign nationality gemerally emjoy and
tmay exercise civil rights as if they were Ethiopian. The lerm *“‘civil rights™ ambraces
all rights of which the exercise does not imply participation in the government.!®
Thus, a foreigoer may enter into a partngrship agreement as if he were an Ethiopian.

Bodies corporate whose head office is in a foreign country and endowments,
trusis and committees constituted in a foreign couniry possess and may exsrcise
«ivil rights as if they were bodies corporate, endowrmeals, trusts or commitiess “est-
ablished in Ethiopia,” if they have been authorized by the Ministey of Interior to
carry out activities in Ethiopia.®™ Thus, if auwthorized to carmy out activties, these
bodies corporate, endowments, trusts and commiitees have the same right to enter
ioto a parnership agresment {hat they would have if they were established in
Ethiopia. However, the Mimnistry of [nterior may prohibit or regulate the carrying out
of regular activities in Fthiopia by particular foreign bodies corporats, endowments,
trusts or commitiees, or by classes of them.'®™ Also, an authorization to carry out
activities in Ethicpia may be revoked for good cause!™

The position of the foreign body, which wishes merely to become a member
of a business organization in FEthiopia without carrving out other activities is un-
clear. Ts entering into a partnership agreement the carrying out of “‘activities,” such
that Ministry approval is required? Must there be something more, such as active
parficipation in the affairs of the organization? Doss it depend on the kind of busi-
ness organization formed? As a practical matter, these questions may not be too
important at this stape since forzign investors are likely Lo padicipate in controlling
the activities of organizations in which they invest. But the situation eonceivably could
arise where an Ethiopian shars company sells shares to foreigners who take little part in
its activities, other than voting at annual membership meetings and receiving profits.

Some laws impos¢ restrictions on the right of foreigners, whether physical or
legal persons to engage in specific aclivilies in Ethiopia. These do not necessarily
restricl the right to enter imto a partnership agreement but may be important to
a foreigner if he does so. For example, even if he is a member of a business
organization, s foreigner presumably may not be an employee of that organization
unless he has a work permit.'™ A foreigner may not own land in Ethiopia umless
permitted to do se by [mpenal Order or by the terms of special laws, such as the
Invesrment Proclamation of 1966.™° A business organization may not be licensed
to operate a bank in Ethiopia unless it is of Ethiopian nationality and unless at
least fifty-one per cent of its capital 15 owned by Ethippians.1®

100. Civ. C., Axt. 389.

. Civ., C. Arts. 545-347. See also note 53 above and accompenying text, These visiong
specty that approval for bodies corporate is to be given by the office of assudamtkﬁ:s am;
approval for ihe other institutions by the Ministry of Interior, The office of associations is
part of the Minisiry of Intirier. According to Arts 545(2) and 546(2) authorization may
be withheld if the proposed activities are “contrary to the law or morals.” It is noclear
whethar authorization may be withheld on other grounds.

102, ﬁv C., Art. 543(1). The French version attdbutes this power to “imperial decrss™ pot the
{iniztry .

03, Civ. C., Art. 549 Soch a decision iz expressly made subject to. court review.

104, Bee Civ. C., Art. 339(2); Public Employment Administration Order, 1962. Art. 15, Owvder Mo.,
25, Meg. Guz., year 21, no. 1% See also the Forcign Nationals Emplovment Regulations,
1964, Leg. Mot. No. 295, Neg. Gz, vear 23, no 25,

105 Civ. C,, Arts, 3920-393, ME(2): Investment Decree, 1963, Art. 10, Decies No. 51, Neg. (ar.
year 13, no. 1; Investment Proclamation, 1966, Proc. Mo, 242, Neg. Gaz., year 26, no. 2,

. Monetary and Banking Proclamation, 1963, Art. 32, Proe. No. 206, Neg. Gaz., year 23, noob.
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Fipally, a foreigner wisking to become a member of an FEthiopian business
organization must take into account exchange contrel regulations, which restrict his
rights to take profits, property on dissolution, etc., our of Ethiopia.'®”

Consent. Each party to a contract must give his consent free of defects; that
is, without mistake, fraud or duress. These defects may arise in various ways in
the formation of a business organization. For example, & party tay be mistaken
as to the type of otganization being formed., or he may be deceived as to the
busivess to be carried on by the organization. If a partnership agreement i1s substan-
tially less favorable to one party than to the others and the consent of this party
was obtained by taking advantage of his want, simplicity of mind, senility or mani-
fest business imexperience, the agreement may be invalidated as an unconscionable
contract if justice requires. A contract which is affectcd by a defect in the consent
of a party may be invalidated only at his request.!®

Object. Like any contract, the pertnership agreement must have a sufficiently
defined, possible and lawful object. In discussing ““object,” the Civil Code talks
primarily of the reciprocal obligations of the parties™ Tn a parinership agreement,
these consist chiefly of the undertakings of the parties to make contributions and
other obligations regarding the performance of the agreement. But the object of a
partnership agreement also may be imterpreted to include the purposes of the busi-
ness organization. thus requiring that such purposes be defined, possible and Jawful.11?

The cobject of a contraet is distinguished from the motive of the parties who
make it. By “‘morive™ is meant the reason why or purpose for which the parties
emter into the contract. Arguably, in a partnership agreement, this fop could be
interpreted to include the organiration’s business purposes. The Civil Code prohibits
a court from investigating the parties’ motives in order to determine whether the
object of the contract is unlawful or immoral. However, if the motive of one or
all the parties is unlawful or immoral, and the contract or some other document
shows this, the contract may be invalidated at the request of any contracting party
or interesied third party.'!! The distinction between object arnd motive probably is
made to assure that the stability of contracts will not depend on the uncertainties
of judicial investigation into the state of mind of the contracting parties. These

107. Sce the Foreign Exchange Proclamation, 1963, Proe. Moo 211, Neg, Gaz., year 23, no. 6
Investment Decree, 1963, An. 5, Decree No.o 51, Ney. Gaz, year 23, oo 1; [nvestment
Proclamation, 1966, Proc Mo 242, Neg, (az., year 2, no. 2.

108. Civ. C., Art. IS0&(1). Tn genem), regarding comsent, see Arts. 16961710, 1808-1818. Note
that in & sharc company formed by public subscription, a defect in the consemt of 2 sube
scriber i3 mors dimectly related to the wvalidity of the subscription agreemnent than to the
memoranduwm  of association.

109. See Civ. C., Arts. 1711-1T16.

112. G. Ripert, cited above at note 33, no. 711 (Freoch Law), The problem is somewhat differsnt
in Ethiopia because the business organization is defined as a grouping arising out of a con-
tract, rather than a contract per s¢ (as in Frames), and becanse the Civil Code provisions
concerning obiect of contracts emphasize the reciprosal obligations of the parties. It does not
scem that the object provisions should be so limited however, at least where business orga-
mizations am concerned.

115, Civ. C., Arts. 1717, 1718, 1808(2). Article 1808(2) in the English version speaks only of io-
validation for an unlawful or immomat object, or for absence of the prescribed formi.
does not mention motive. However, the Amharc and Fremch wersiops refer to both. Their
effect is to permit invalidation for unlawful or immoral motive in the same manner as for
unlawful or immoral object.
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- difficnlties are eliminated when the motives are reflected in the rerms of the cont-
ract or some document, as they normaliy would in the case of business purposes.

Some Code provisions deal specifically with activities which may or may not
be carried out by business orzanizations. Articles 22 and 26 of the Commercial Code
provide that a business organmization may carry on any of the activities spegified in
Article 5 of the Code as long as it complies with any special reguirements for
carrying on that trade and 15 not prohibited from carrying it on'!® Private limited
companies are expressly forbidden by Article 313 of the Code ro “undertake bank-
ing, insurance ot any business of a similar nature.” Ordinary partnerships may
not have as their object any of the activities specified in Article 5 of the Com-
mercial Code. However, the sanction for violating this prohibition is not nuollity of
the organization, but treatment of the organization as a general partnership rather
then an ordinary partmership'  (Mullity of the eorganization may still result if the
parinership agreement does not satizsfy the requirements of Arricle 284, or if the
necessary registration and publicity has not been made) Other prohibitions may be
provided by special laws.

Form. Tn pgeneral, mo special form is required for the formation of a valid
contrast unless cxpressly providsd by law or by stipulation of the partes. If a
special form is required, a valid contract 15 not made unless that form is observed '

Technically, no special form is required for the formation of a partnership
agreement. However, the Commerecial Code requires that the formation of a busi-
ness organization (other than a joint wenture) be in writing and poblicized in news-
papers and by registration. Failure to comply with these formalities remdsrs the
business organization nuil and void; it does pot come into existence.!t

The abscnce of the vequirsd writing or publicity In the formation of a business
organization has the same effect as the absence of a required contract form: invali-
dation of the organization or contrzet sought to be formed. There are no provi-
sions siating what happens when a business organization ig declared invalid. How-
ever, the effect of invalidity of a business organization in many ways is like the
effect of invalidity of a Jong-term contract. Thus, it would seem appropeiate to apply the
Civil Code provisions dealing with invalidation of contracts to the invalidation of bus-
iness organization for lack of form. ut least when there is no meaningful distinction
between invalidation of the orgaaization and invalidation of the partnership agreement.

CONCLUSION

The provisions described above are only a legal skeleton which will be fleshed
¢ut over time with commercial and admuistrative practice, judicial decision and
scholarly imterpretation before becoming & living. truly Ethiopian law. This article
has been written in the hope that a preliminary description of some general prin-
ciples will facilitate this process.

112, The English version of Article 26 says little more than Article 22. The French wversion states
that a business organization which camizs on a trade prohibited to it or for which it has
not fulfilied the legal requirerments is null. Thus, like Articlss 23 and 24 for physical persons
and Article 25 for associations, it providss a szanction. The Ambarie version is closer to
the English. It is somewhat ambiznous, bt clearly provides no sanction.

113, Commn. C., Arts. 10, 2I3. Compare Art, ¥i{2) of the Business Enterprises Registration Pro-
clamation, 1961, Proc. No. 184, Aeg. Ga-., year 21, no. 3, which prolibits tegistered business
organizations from ecogaging in “unautborized business.™

114, Civ, C., arts, 1719, 17201}, 1726

115, Comm. C., Ars, 214, 219, 223,
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