YOID ANT} VOIDABLE MIARRIAGES IN ETHIOPIAN LAW

by Katherine O Donovan®
i
INTRODUCTION

Is there a distinction in Fihiopian law between veid and voidable mardages?
The wrter will argue that the Cihvil Code when dealing with defective marriages,!
foresees and vegulates only veidable marriages of different degrees, but that the
concept of a marriage voild ab initlc may be profitably introduced to assist structuring
thought about Ethicpian marriage law and deal with certain problem cases not
specifically dealt with by the Code.

The terms **void™” and “voidable™ are found in the Common Law sysiem.
They hawve their counterparts in the laws of Continental European countries. In
both legal systems the terms used lack a clearly defined meaning and the trans-
positior of a terms from one system to another is virtnally impossible. In the
Amharic version of the Ciwvil Code there 35 po exact term to convey the congept
“vpld” or “voidable™? Nevertheless thess terms will be used sinee they are the
moat apt terms available for elucidating the law, as will be shown.

* Visitiog Assistany Professor of Law, Haile Selassie I Univergsity. The author s indeited to
Mr. Peter Winghip and Professor Gegrge Rrzecrnnowicz for their helpfid crjticism and comments.

1. An objection comld B2 made that marriages which are defective and can therefore be dissolved
should be called “disgsolvable™. But all marriages are ultimately dizeolvable, by death, by divorce
of because they are defective under Civ. C., Art. 661,

2. Terminology is 2 problem. The Freoch version of the Civil Ceds is fairly consistent in the
use of Ianguages but the English and Amharic tmaoslations arc inconsistent and occasionally
positively unbelpful. Where the French version declarcs cerfain acts *zans valeur aw repard de
la loi civile™, the English translation is “of no effewt ender the civil Jaw™, and the Ambanc
is 91 - Civ. C., Arts. 12 and 44, In other cases where the French declarez an act
“pul” the Enplish remaing “of no effect™ and the Ambaric i3 “L4T ™ in Arfts, 313, 387,
63N, 64H3) and 633
The word “pul™ in Freoch is tranglated as “aull"™ in English and “L4-00 1™ or “F"1L£A5 1" in
Amhagic im Art, 70T,

“La nollitd" in Acs, 314(1), (2) and 363} iz iranslated into English az “pullity™ aod
into Amharic as “&4H".

“L" anoulation™ in Art. 62¥1), {2y and (3 s ranslated into English as “tbe annolmest™
and into Ambaric as “ogESR 27 in (1) and “eeG T in () and (3

But in connection with the law of contracts “annulé”, “annulation™ aod “oullité™ are
tranziated as “iovalidaied" or ‘Imvalidation’, the Amhane being “£40 17 or “oRgl i In
Arts. 1698, and 1699, In Art. 1700, the translation is “d o™ or, “misb ", in A 1704,
“omPll " and “om@Ala” im Art. 1808 “dA0s" and “HAEHYT in Ark 1509 0t i Cedr T
and in Art. 1201 *“ow(GdN = The author acknowledges the belp of Ato Tadesse Tecleab with
the Amharic text.
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A void act is an empty aet. Tt does not achieve what it set out to do. It
does not achieve its iptended lepal consequences. **Quod nullum est, nullum producit
effectum.” An act is void due to a defect therein which is so fundamental as to
deprive the act of its very existence. ““A defect may make a juristic act either void
or voidable. If the defect is such that the act is devoid of the legal resulis com-
templated, then the act is said to be void.’* The comventional wisdom concerning
the void act is that it has no legal effect, but this is not strictly so as the act
may have cffccts unforeseen by the actor, such as those of criminal prosecution
because of the illegality of the act. The point about the void act iz that it achieves
no part of its intended legal comsequences and insofar as these are comcerned it
has no effect and can be ignored.

A voidable act is an act which, although it contains a defect, has its inteaded
legal effect. The defect in the voidable act is pot so serious as to prevent it from
coming into effect.

“*An act that is incapable of taking effect according to its apparent purport
is said to be void. One which may take effcct but is liable to be deprived
of effect at the option of some or onc of the parties is said to be void-
able,"s

The defect contained in the voidable act is sufficiently serious to enable the act to
be subsequently attacked by one of the parties and declared void by the courts. If,
however, it is not avoided the act will take effect as a valid juristic act® One
learned writer has suggested that the correct way to view the voidable act is as
“tan act which gives rise to the intendsd legal consequences, but at the same time
gives rise to a counteractive right which may neutralise those consequences in se
far as one of the parties is concerned.”?

A void marriage, if such exists in Ethiopian law, is one to which therc is such
2 serious objection in law because of a grave defect that, should its existence be
in question, it will be regarded as never having taken place and can be so treated
by all affected or interested parties. Any court declaration made would merely have
the purpose of affirming that the mareiage never existed and of clarifying the status
of the parties as pever having been married® Any person having an interest therein
could petition for a declaration of noo-existence of the marriage at any time, even
after the death of the pariies. Since the parties never had the status of husband
and wife none of the normal legal consequences of marriage would follow. For

4. G, Ripert and J. Boulanger, Tralte de dreit chvil, (Paris, Libraitie gémérale de droit et de joris-
prudence, 1956), vol. 1, no. 1369,

4. G.W.Patton, Jurisprudence, (3rd. EL by D. P. Derham}, {Oxford University Press, 1964), p. 231,
F. Pollock, Furisprudence and Essays, (London, Macmilian, 1961) 1. 35,

For cxample, Civil Code Arts. 313 and 314 give the miner (or his represemtative] the right
to apply for nullification of an act performed in excess of his powers. If the minor does
not nullify the act it remaing walid.

7. F. H. Newark, “The peration of Nallir Decrees”, Mod. L. Rev, vol. &, (1945 p. 203 ar
p- 0%

8. Art. 724 of the Civil Code provides: "Only the court is competent to dreide whether a
martiage has been coniracted and whether such marriage iz valid® This seemg to suggest
that all cases even these of void maeriage, must be referred to the vourt for clarification of
the position,
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instance there would be no community of property, so the surviving speouse could
not claim his or her share after the death of the other spouss. Any marriage cont-
ract made prior to the void marriage would not come inte effect. The wifc would
retain her own domicile. The children- would not be the children of the marriage
although they could no doubt prove their filiation as deriving from an irregular
union. And the matier could be raised as a defence in other legal actions since all
interested partics may concern themselves with a void marriage.

A voidable marriage is quite differenc from 2 void marriage. The marriage will
be reparded ags g valid subsisting marriage unless and ustil it i attacked. As to
the effects of a voidable marrisgge a distinction must be drawn between a marriage
which, although woidable, is never attacked® and thercfore never avoided. and a
marriage which is avoided. Fn the formmer case the marrizge will be valid and all
the normal Jegal consequences of marriage will follow. In the Ilatter case a further
distinetion must be made between those marriages which are declared wvoid retros-
rectively and those marriages which are given coffect up to the day of aveidance.
It iz here that the use of the word ““woidable” may be criticised. It fails to dis-
tinguish between the act which i3 not void ob infrie but is declared woid retroactively
by a court, and the act which is deprived of all future effect by the court bt
which retains such effect as it has had up to avoidance!

Thres categories then emerge. The marriege which is void @b infrio, that is
which never came into being or had any effect; the martiage which is void retro-
actively, fex tunc}, that is which came inte being, would have been valid bad 1t
not been found out, but is now deprived of all effect; and the marriage whick is
void ex munc, that is which is deprived of effect for the future but which holds
good for the past. The only category intc which the Ethiopian marmage law clearly
falls is that of veid ex munc,

The Ethiopian law relating to defective marriages does not use the term ““nullity™
in reference to such marriages 2 Defects are classified along with death and divorce
as a cause for the disselution of marriage.” The words ‘application for dissolu-
tion” as *‘a sanciion of the conditions of marriage™™ are vsed in the Civil Code
for what is traditionally called nullification. The significance of the Civil Code
terminology s most important. Dissolution of defective marriages has much the same

9. Ewvea If no marriage took place the court must be given the opportunity of clarfying] the
gitnation. See 5. Ripert and J. Boulanger, cited abowe at note 3, vol. 1. Ino. 1313

10. The right to attack a voidable marmiage is pencrally livadied to thogse closely involved. The
question of who has fhe misht forms the basls in French Jaw for the distinction betwcen
nuilité absolue and pullitd relative. The reasom is that where the defect iz oot serious only
the parties have the right o avoid the marriage,

11, Writers oo void and voidable moarriages are aware of the zmbigutty. See Newark cited above
at note 7, and the letter it inspired by Larey, M.L.E., vol. 1I, (194%) p. T0. Sce also the
remarks by D Yasok, D. “Approdarion of Marvioge in English Law and the Docirine of
Validation”, Mod. Rev., Yol. 26 (1963) p. 249,

1Z. Exceptions to this arc Art. 36%(3) which wsecz the word “rwllity” in reference fo marriage;
Art. 707 which usez the word “noll™; and Art. 6§23 which deals with the “annnlment™ of a
religious marmisgs by the religious authorities,

13, Civ. C,, Art 663,

14. Id, Sub-ari, {Z).
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comsequences as divorce.!® This has the advantage of avoiding the problems which
arise in French law through the concept of nullité. According to Ripert and Boulanger:

“When a marcage 18 declared null or annuled, it can no longer produce

any effect; and all those which it has produced vp to then disappenear,

since it fs reputed never to have existed. The appearance of legitimacy which

the fact of celebration has given 10 the union of these persons is retre-

actively destroyed by the judicial pronouncement of nullity. Quod nullum est

nullnm producit effectum.’18

The French law would seem to fit into the category of mardages void retro-
actively. Tn order to get around this difficulty a theory of putative matriage was
imtroduced for those marriages where ope or both of the spouses had acted in
good faith. The effect of the theory is to render the putative marriage void ex-
nune vis & vis the partner in good faith. Such a theory iz noi necessary in Ethio-
pian law. A deliberate decision was taken by the drafisman to “leave outi all the
- theory of nullity of marriage, which gives rise to many difficulties, and which in
any case is rarely applied because of the exceptional effect of the theory of putative
marriage. In speaking of dissolution, and not of oullity, it has been possible te
avoid the theory of putative martiage”'” Good faith is relevant to Etliopian law
ot in determining when the dissolution will have effect but only in determining the
consequences of dissolution.’?

II
THE CIVIL CODE PROVISIONS ON INVALID MARRIAGES

Invalid marnages regulated by the Civil Code are those which have been cele-
brated despile some obstacle or impediment to the vnion. Such impediments were
known to the Fetha Naogasr and covered obstacles to the union arising from prior
relationships, from previous marriage, ov from age. Also incluoded were defects arising
from the ceremony itself!? Such marriapges were prohibited and in some cases pave
tise to penal sanctions®™ Many of the impediments found in the Fethe Nagast
have been retained in the Civii Code?! But these relating specifically only to the
rules of religion have been dropped.2®

15, Id., Art. 69852 orders the court to be geided by the rules for divoree in dissolving a defee-
tive marriage.

16. G. Ripert and 1. Boulanger, cited above at note 3, vol. 1, no. 1384,

17. R. David, Le droit de fa fomille dony fe code clvil &thiopfon, (Milanp, Guiffrd, 1967), p. 57
Translations of Freach texts are made by the writer.

I8, Civ. C., Are. 696(%).

19. Fetha Napast, (translation, Abba Paulos Tradua, 19683, pp. 134-144. The various Impediments
were: relationship by consancuinity or affimity; other relationships, such as that between foster
children, podparent and  xewlchild, guardian and ward, master and slave; lack of Christan
belicf of one party; impotence; bigamy: disease; one party martied threc times previously;
one patty & nun; woman aged over sixty; period of widowhood; lack of comsent; nom-aps
{woman to ba over twelve years, man to be over twenty): lack of forn requirsd by the chucch,

20, 14, pp. 297 -259, ]

21. It was the iatention of the draftsmen to conserve as far as possible the Fetha Nogart, See
R. David, cited above at note 17, p. 5. )

22. Forms of marriage under the Civil Code (Art. 577) are: civil, religious and customary. An
error as to the religion of one's spouss is a ground for an application for dissolution under
Art. 618,

447



YOID AND VOIDABLE MARRIAGES TN ETHIQPIAN LAW

Impediments to marriage in the Civil Code fall into three categories. Firstly
there is the impediment to the celebration of the marriage which does not affect
its subsequent validity; this type of impediment iz merely prohibitory. Contained in
this group are marnages celebrated despite opposition? and marriages celebrated
within the period of widowhood** In both of these cases the obstacle to the
marriage {opposition by family, marriage dissolved less than six months previeusly),
should prevent the marriage from taking place; if however it does take place, then
the marriage will be valid, despite the impediment?® A crimimal sanction may be
applied to the authority responsible for the celebration and to the spouses and
other partiss involved in the marriage.®® But the marriage cannot be avoided beca-
use of a prohibitory impediment. It is valid afier celebration.

The second group of impediments contains those which ought to prevent the
marTiage from taking place and wiich render it voidable®™ if it doss. These are
relative impediments. The distingnishing aspect of this group is that the marriage,
although veidable after celebration and thus openr te dissolution, can be subsequently
validated. This means that the marriage which is voidable after its celebration dus
to a defect therein can subsequently becoms valid through the ex post facte removal
of the impediment or by the passage of time. This process is known as validatiom.

Those marriages which are initially veidable but capable of validation are those
invalid for non-age® bigemous marriages,”® marriages of incapacitated persons,®
mastiages contracted under duress,” and marriages contracted in error®

The concept of validation comes from Canon law.® Where a marriage contained
a defect but the defect was later cured by cessation or dispensation, if the parties
reneweqd their consent to the marriage it became valid. In practical terms the conti-
nuance of the couple in living together was often sufficient to cure the defect if
the impediment was not publicly known. The reason for permitting validation was
the desire to give stability to marriage where the parties bad  shown their constancy.

In secular law one can cbserve validation in operation in Furopean countries and
in Ethiopia.™

The Civil Code provides that a marrigge which is voidable for non-age’® can
be dissolved on the application of any interested person or the public prosecutor.®®

23, Civ. C., Art. 592, See R. David, cited above at note 17, p. 57.
24, [Fd. Art. 596,

25, K., Arts. 6133 and 6203 See F.C. epoux B. (Cour d'appel de Douval, Fra., Dec. 28,
1908) Dallor, 1908, pt. 2, p. 102, for an example from French iaw.

26, M, Arts. 61%(1) and (2); 6201} and (2).

27. “Voidable™ is used hers in the sense of “capable of heing Jissolved™ at the option of cer-
1ain PEerscns.

28, Civ. C., Art. 531,

29, K, Art. 585

30. K, Arts. 587 and 533,

3. H, Ast. 585,

32, Id. Art. 590,

33, F. 1. Bhesd, The Nullity of Morrigge (Mew York, Shecd and Ward, 1859) p. 30, D. Lasok
cted abowve at note 11, po 257

34, For exampla France, Poland aod Smiz:rland. The doctrioes of approbation and sincerity in
Common Law have partially the same offect,

A5, Under Anicle 581 the ape of marriage is eiphteen for 2 man and fifteen for 2 woman.

6. Civ. C., Ar. 6OB(1%.

— 443 -



JOURNAL OF ETHIOPIAN LAW - VOL, VIII - No, 2

But this application can oo longer be brought once the defect has been removed
by the passage of time? The marriage is validated by the remowval of the defeet,

Similarly in the case of an incapacitated person who is mared without the
appropriate cons¢nt,® once the disability has termineted the incapecitated person
has the right to apply for dissolution for six months after the termination only.®
The person who should have consented to the marriage® may apply for dissolution
within $ix months of learning of it only, and in no case after the disebility has
ceaged *

In the case of duress” and error® the right to apply for dissolution iz limited
to the victim, and he ov she has a two year maximum period in which to make
the application which must be made within six months of fthe cessation of the
vidlence* or the discovery of the error®® The limitation of time recognises that
the marriage has lasted despite the impediments and suggests that the defect is
orued ot accepted over tims.

The bigamous*® marriage i3 voidable at the instance of the coosorts of the
bigamous spouse or the public prosecutor® It is validated on the day when the
former spouse dies

In these cases of voidable yet validatable marriages criminal sanctions are appli-
cable 1o these persons who knowingly celebrated or took part in a marriape cere-

37. JI4., Art. 60B(2).

38. A minor peeds the eonsent of his guardian to be married as provided in Art. 309, This
requirement would seem to apply only to female minors as a male minor (mder the ace
of eightecn) cannot be married cxcept in the wery unusual case of a dispensation under Ar,
38142}, A judicially interdieted person iz required by Art. 389(1) to have the congent of the
cotre.

9. Civ. C, Art. 815(1% and (),

40, I, Art, 615(1) amd (3L

41. I, Ar. 611y and (3). There is a complete discrepancy here between Art. 615 and Art
35M3) on the iovelidation of the marriage of a person who iz judiciafly interedicted. Art,
36M3) provides that any interested person may apply for 3 declaration of oullily of the
marriage at any time. Art. 5§15 se=ms to be the correct wversiom as it is in line with the
other provisions fn the section on jovalid marriage.

42, Duress invalidates consent, and iz deemed 1o exist, where consent is given in order to protect
the victim or his immediate family “from 8 mensce of a grave and imminent ovil”  under
Art, 58%(1) and (2). For an examplc in French law see the decizsion in Pictromi Mathilde c.
Berpaggi (Cour dappel de Bastia, Fra., Jume 27, 1949) Dgifoz, 1349, p. 417,

4%, Error invalidates consent where an error of substance as to the person of the other spouse
is made, Art, 591 limits these errors to mistakes as to identity, religion, health and “bodily
conformation”. It iz not clear what is coversd and what is not. Freoch law which is stmoilar
has beent intcrpreted to cover cases of mistakes as to mavionality and past history, potencs
and genuine miztakes of identity. Sec the note by P. Fsmein, Dafloz, 1955 p. 242

44, Civ. C., Art, §17{1} and {2).

45, K., Art, 618{1) and (2).

45, “Bigamous™ in the Civil Code is umdoubtedly intended to include “polvgamous™, However
thl.ére ii-! room for the objeciion that polygamy has not been forcscen in the drafting of Arts.
612 and 613.

47, Cw. C,, Art. 6123(1).
48, I, Art 613,
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mony to which there was an impediment*® Despite the criminal sanction the
matriages can be validated for the sake of ensuring their stability by enabling them
to become valid when the defect has disappeared or is no longer significant.

Absolute impediments form the third category. These obstacles are so grave that
they can never be cured and thercfore the marriage can never be validated. Only
one impediment is absolute; that which prevents the marriage of those whoe are
related by consanguinity or affinity.® If a couple are marmried despite this impedi-
ment their marriage remains voidable. It is open to an application fer dissolution
by any interested person or the public prosecutos.! Since the impediment can never
be removed,® it is impossible for the marriage to be validated. Here too there is
a criminal sanction for those who kmew or should have known of the impediment
and who assisted at the marriage.?

Both the marriage to which thers is a relative impediment and that. to which
there is an absolute impadiment are voidable under Ethiopian law. The former i
voidable until validated, the latter is always voidable. If a marriage in either of
these categories is dissolved its prior effects are retained and it is woid only ex-
ntinc. The consequences of dissolution for invalidity are very similar to those of
divorce. The regulation of the matter is left to the courts who are exhorted to
regulate the dissolution according to equity, to be guided by the rules for divorce,
and to take into account the good or bad faith of the parties, whether the marriage
has been consummated, the interest of the children and of third parties in good
faith.® Sipce the wvoidable marriage is treated as valid until it is dissolved and
since the effects are similar to divorce the dissolution is purely prospectivc. Even
in the ¢ase of a bigamous or incestuous union the marriage retains its prior pre-
sumption of wvalidity aficr dissolution. There is no example that we could discover of
a matriage which i3 voidable and if dissolved retrospectively void. The policy seems
a simple and sensible one, since questions of prior status are avoided.

I
THE STATUS OF THE BIGAMOUS MARRIAGE

The bigamous marriage, as previously discussed, falls into the category of mari-
ages which are voidable yet validatable. To these marciages a presumption of

a5, Id, Arts. 607, 611, 14, 616, The case of cmor is an exception sincs this s a personal
matter. The criminal sanctions referred to in the Civil Code are those laid down in Pewn. O,
Arts. 614 and 615. But the Penal Code doss not provide for all cases foreseen in the Civil
Code. [t is possible 1hat in some cascs where the Civil Code says that & penal sanction will
be applied that the Penal Code makes no provision for such sanction. The policy of providing
such sanctions i§ & curious one as it will deter the parties involved from bringing an  appli-
cation for dissolotion.

0. Id., Arte, 522, 583 and 534, Compare the three versions of the Civil Code. The English and
the Ambaric give effect to the bond of consanguinity to the seventh generation whereas the
Prench version says “degeee™. The bond of affinity has efect to the third degree.

5. I, At 809,

52, The original draft of the Civil Code contained 2 provision wherehy the relationship by affinity
would cease upon the dissclution of a marriage. This provision was changed in Pasliament
resulting in Art. 535. Sce R. David, cited above at nots, 17, p. 31, £ m [ and G. Krzee-
zunowice, Tweniy=four Problems im Famifty Law, (1970, onpublished. Library, Faculty of Law,
Haile Ssllassie I University), problem I, and “Quizzss™, J. Eth. L., vol. VII, (1972 p, 203

53, Civ., C., Art. 610,

54, Id., Art. §96(13, (2) and (3), In Swiss law, the consequences of mullity are those of divorce;
code civile snisse, Art. 134,
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validity is attached until avoided by dissolution. Mevertheless the bigamous marriape
is unigue in that its validation does not come about automatically after a lapse of
time; its validation occurs upon the death of the first spouse. Certain problems are
raised by this peculiarity. They turn on the question: What is the status of the
bigamous marriage in Ethiopian law? Does it also benefit from the presumption of
validity?

Article 585 states: ‘A person may not contract marrzge 50 long a3 he is
bound by the bond: of a preceding marriage.” Mevertheless some persons already
married go through a ceremony of marriage while still bound to another spouse. If
this happens it is an offence under the Penal Code for one whoe *‘being tied by
the bond of a valid marriage, intentionally contracts another marriage before the
first union has been dissolved or anauled.”® Both parties to the bigamous union
are punishable. An exception to this rule in the Penal Code is *tcases where poly-
gamy is recognised under civil law in conformity with tradition or morsl wpsage.’™36
Since no such exception was made in the Civil Code Article 585 holds sway. It
was the intention of the drafter to make such an exception for the Muglim popu-
laion in Tile XXIf but due to the overwork of the translators the draft of this
titie was never iranslated, never discussed and never proposed to Parliament.’ Thus
the law of Ethiopia recognises only monogamous marriage.®

If a couple are married bigamously either of the consorts of the bigamist or
the public prosecutor may apply for dissolution of the marriage.® The burden of
proof is on the applicant tc show that the first consort was alive on the day of
celebration of the second marrjage® The language of the Civil Code i3 very im-
precise here. Firstly the proof required on an application for dissolution should be
that the former spouse is alive at the tme of application for dissolution, not at
the time of the bigamous marriage. This is because Article 613 provides: ““The
marriage confracted by the bigamous spouse shall become valid on the day when
the former spouse dies.” Thes the former spouse could be alive at the time of
oalebration of the bigamous martiage, yet dead at the time of application for dissolu-
tion and the marrizge would have become wvalid in the interval. If dissolution of
the =econd marriage then takes place, it is by divorce. SBecondly the wording of
Article 613, although quite clear, raises the question of what happens when the for-
mer marrizge is dissolved not by the death of the former spouse as foreseen by
Aricle 613 but by divorce or as a sanction of the conditions of marmage. Will
this have the effect of validating the bigamous mamiage? The logical answer would

55, Pen. C., Art. §16,
55. Id., Art. 817,

57. H. David, cited above at note 17, p. 8. Thet proposed Asticle om bigamy read as follows:
=Art. 337, Bigamy. {1} where the husband is of the Muslim relipgion the dissolution of the
marmap: may be pronotnced only at the request of the public prosecutor,

(2} The public prosecutor may oot make an application uetil the date fixed by law, except
where the Minister for Justice has made & special reqoest”

5B. Hut since the Muslim population continues to be governed in personal matters by the Kadis
and Ehari"a Courts under the Kadiz and Maibaz Councils Proclamation, 1944, Proc. Mo, &2,
Neg. Gaz., Year 3, no. 9, monogamy i3 not entirely the role, in fact, despite the repeal of
Muslim Law implied by the general repeals provision of in Art. 3347,

%9, Civ. C, Art. 6IX1). The bigamist is left in the awkward position of having no right to
apply for dissolution of the bigamous marrizge. He could bring the matter to the attention
of the public prosecutor and risk & ¢riminal proszecution.

0. I, Art. 616(2%n
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seem to be yes, since the impediment having besn removed there is no obstacle in
the way of the marriage. The Polish law which iz closest to the Fthiopian law on
the matter of validation of bigamous marriages permits validation regardless of the
cause of termimation of the previous marriage® Jt may be that the Ethiopian law
does not go the whole way with the Polish law because of the criticism which
followed the latter. Validation where the previous marriage had ended in divoree
was regarded by Polish critics as particularly repugnant because it was thought to
cocourage divorce. S

Looking at the law on woidable mardages as a whole the validation of the
bigamous unjon fits infe the picture very well. Yet the law is fairly revolutionary.
Bigamy is a critne and the bigamous marriage is a nullity in most countries. The
policy reasons for validation of stability and reward for constaocy are less obviously
present when there is not even a requirement of good faith. Swiss law will permit
validation, where the non-bigamous party acted in good faith5 In French law a
bigamous marniage can ncver be validated ™ although the marmage may be pota-
tive as regards the party in good fajth. Neither Polish nor Ethiopian law look
to bora fides before validating the marriage,

It is the bigamous marriage which is neither fish nor flesh, not having been valida-
ted, nor yet annuled which raises problems of persomal status. I the second spouse
of the bigamist leaves him and marties again, will the second marriage be also
bigamous? Other countries with similar laws geverally aflow the invalidity of the
first marriage as a defence to a charge of bigamy® If the bigamous spouse dies
while the bigamous marriage still subsists can the marriage be subsequently attacked
or will both surviving spouses be legitimate? Fortunately there is no problem con-
cerning the status of the children of the second marriage who can prove their filiation
without difficulty,%

61, The Polish Family and Guardianship Code {translation . Gorecki, in D. I.mk. Folixk Family
Law, Leyden, AW Sijthoff, IBﬁS), p. 266, Art. 13 provides; *5. 3. A marriage cannot be
annulled on the ground that one of the spouses iz & party to 3 subsisting marriage if the
previcus union has come to an end or has been annulled, upless the prsvicus union has
come to an end by the death of the person who had contracted the bigemous marriage™

62, D Lasok, cited abowe at nots 61, p. 262,
63, Code cfvil simsse, Art. 122, poovides;

“There is oo nullity in the case of bigaryy, where the precading marmage has been  dissolved
in the meantime and whers the comsort of the higamiut acted in good faith.™

&84, An application for oullity can be made after the dissolution of the first marriage. There iz no
amaloey with the walidation of other defective marriages: bigamy is considered tco serious a
defect to allow the situation to be regulacsed. M. Planiol ¢t G. Ripert, Trairé pratigue de
droit civil, {20d ed. 1962, by A Buwmast, Paris, Librairic générale de droit et de jurisprudence)
vol, 2, no. 266

65 Jn Frerwh ifaw the bigamigt can raise the oullity of the first mamiage as a defencc under
Art. 189 of the Freach Civil Code which provides: “I the new spouses opposc the oullity
of the first marrizge, the validity or the nullity of this mardags mwust st be decidod™. Art.
124 of the Falian Civil Code is similar.

6€. The children can claim to be the children of a marriape under Civ. C, Art, 740, Alternatively
they can clzim to be the childmnofmiﬂmﬂumimunﬂﬁﬁmﬂ,&ﬂ.?ﬂﬂcmm
T45(1). The writer favourz the former sclution because even if the blg:.mnus marriags is
mkodltmﬂhwldasmdsthepastmdmﬁv.ﬂm 703 defines an ir-
regudar upion as “the state of fact created when a man and & woman live {ogether 23 hus-

band and wife without having contracted marriage™. The bigamwues marriage iz a cass where
marriage has been contragted.
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In the original draft of the Civil Code there was no doubt as to the status of
the bigamous union, It was to have the status of an irregular union® If the
article 30 providing had been retained there would be an easy answer to guestions
gconcerning the rights of the second cemsort. As it is the guestion iz lefi open.

A recent case brought a typical problem to light® The facts were as follows:
A probate file having been opened in the Awraja court twe parties appeared claim-
ing to be the wife of the deceased. The plaintiff produced two documents of which
one was a marriage certificate dated 1940 (Eth. Cal) in support of her claim, The
defendant also claimed to be the wife of the deceased with her five children as
heirs. The veonue having been changed to the High Court,® the Court held that
the plaintiff was the legal wife of the deceased on the basis of the marriage record
and the evidence of witnesses, The Court discounted evidence that the plaintil had
declared herself a divorce to the Ministry of Foreign Affairs when applying for a
passport to go to Ghana with another man, that it was alleged that the plaintiff
had married in Ghana and the fact that the plamtiff bad run 2 bar in Jimma.

Nooe of these facts in itself was held to constitute a divorce. The Court said:™

“As ¢an be gathered from the Civil Code Arts 666 et seq., an act of
divorce, like that of marriage must follow certain legal procedures. Art.
665(3) states that divorce would take place unless it is done in accordance
with the rules Iaid down by the Code, If the plaintif entered inte a
martiage with another person before having dissolved her first marriage
with the deceased, then she would be held bable for bigamy; the second
marriage, however, cannot invalidate the first one. Moreover, Civil Code Art.
585 provides that no marriage ¢an be emiered into as long as the bonds of
a preceding marriage are infact. The fact that the plaintif had owned and
was engaged in romning a bar cannot be deemed either a procedurs for
or evidence of & divorce, although it is admittedly a disreputable and anti-
socigl trade.

What the plaintiff wrote to the Ministry of Foreign Affairs (declaring her-
selfl a divorced cannot by jtself constituie a divorce either, since under the
law the unilaterial repudiation of the husband by the wife or the wife by
the husband is of no effect. In fact, under Art. 665(1) of the Civil Code,
even divoree by muitval consent is not permitted. For all these reasong, the
plaintiff’s marriage was valid untl the death fo ber twsband; there was no
legal divorce at all.”

The Court then declared the plaintiff the legitimate wife of the deceased, and
gave her permission to bring an action to claim her share of common property.

£7. B David cited zbove at mote 17, p. 57, f0.37. The artick was: *The imarnage contacted
by the bigamous spouse produces the effects of imepular voion, On the termination of the
union the judges will award dma.gcs to the new spouse, I b was in good faith, for the
material hardship he has suffered” See also G, Kmeczunowicz, cited abeve at mole 52,
problem 6 and “Cruizzes”, J. Eth. L., vol. VIII, (1972 p. 204,

83, Beletshochew Bemri v. Wolde Aregay Megents, (Addis Ababa, High Court, Civil Case No.
1584/60) (unpublished).

69, TUnder Civ, Pro. C., Art. 31,
70. Traoslation by Ate Avanew Wassie.
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On appeal te the Supreme Court,”? the Court held that since the plain-
tiff (now respondent) had?

“abandoned her conjugal residence and lived like a prostitute, applied for
a passport saying she was divorced, said she was divorced to members of
her community in edirs and mouming houses, never objected io the bigamous
marriage of her husband'",

she could not be considered the legal wife of the deceased. In dealing with the
judgment of the High Court, the Surpreme Court said that the plaintiff’s evidence

“does not in any way tend to prove that she was not divorced and that
she¢ had lived with the deceased until the time of his death ... Tt is
obvious that marriage and divorce have legal procedures. But, it must be
known that, in accordance with the law, in the absence of the instrument
pronouncing the diverce, it may well be proved by introducing circumstantial
evidence. In view of the fact of respondent’s way of life, condoct, and
actions we have not found the statement of the High Court that there was
mo divorce according to legal procedure, to be approprate.”

The Supreme Couri was satisfied that the defendant (now appellant) had
been married to the deceased in 1957 (Eth. Cal) and declared her the legal wife.

It is submotted with dve respect that both courts were wrong. Both tock the
view that there covld be only one legal wife. But if the view of the High Court
that the first marriape was not dissolved is taken, then the second marrizge, bene-
fiting from the presumption of walidity since it was never sftacked, is also walid.
There are three modes of dissolution of marriage, of which dissolution for iovalidity
15 one.”® Both marriages now having been dissolved by death, both wives have an
equal claim to the common property.™ Even if the first wife could attack the
gecond marriage after the death of the bigamist the effect of dissolution for
ionvalidity would be an award of common property to the second wife”* In any
case it i5 extremely doubtful that an application for dissoluticn for jovalidity can
be brought afier the death of one of the spouses. If the firgt conzort dies the second
marrizge 1t validated under Article 613; if the bigamist or the second consort dies
the second mardage is dissolved by death, Polish law makes a specific exception
in allowing npullification where the bipamist has died.”™ No such exception is made
in Ethiopian law where the causes of dissolution are treated equally.

The crticism of the Supreme Coart decisfon is thai the burden of proof has
shifted to the plaintiff to prove that she was not divorced a virtually impossible
task under the circomstances.”” This is a discordant with Article 707 which provides:

7. Wolste Aregay Megente v. Belctshacew Benti, (Supreme Imperjal Court, Civil Appeal Mo.
82-62) (onpublished).

72, Translation by Ato Asfaw Seife.

3. Civ, C., Art. 663,

4. Id, Ant, 639,

5. M, Axt. 69,

5. The Polish Family and Guardianship Code, cited ahove at note 88, Art 13, L s

TT. Although it is intended to require registration of marriage at some time in the funoe thiz
will be of limited usefolness unless homeclogation of divorce is also required. S R. David,
cited above at note 24, p. 53
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“The persen who alleges that & marriage is null or has been dissclved shall prove
such allegation,”

What is being suggested here is probably startling. Two or even more sonsorts
can claim to be the legal spouses of a higamist. Twe or more spouses can claim
a share of common property. Why not? Etbiopian law takes a liberal attitude to
the rights of childeen regardless of whether they are bom to the wife or the con-
cubine of the father,”® children of a marriage have to share with children outside
marriage. Why should this oot also be true of spouses? The objection may be
made that a bigamous marciage is an Irregular union, as intended by the drafis-
man. A glance at the provisions on the dissclution of invalid mardage should be
sufficient to answer that objection and the suggestion that the bigamous marriage has
no legal status. Dissolution for invalidity 15 much the same as divorce and the
effects are purely prospective.™ The marriage, such ag it was, is valid for as long
gs it lasted, Termination of irregular unien is quite & Jifferent matter. No commeon

property was created®™ and the highest expectation is maintenance for the woman
for six months.®

Two serious objections may be made to this conclusion. In practical terms it
ms be difficult to allocate commoen property batween two spouses of a bigamist
or to apportion a pension between them. Comprunity of property starts from the day
of marriage® and so the common property would have to be apportioned according
to length of marriage. Numerous difficulties and arguments would follow from this.
One can imagine only too well the claims that would be made concerning the
time of acquisitton of the more valuable property, the allegations that would be
made concerning personal property. It s alse doubtful whether the section on
pecuniary effects of marriage had such a situation in view when drafted. ' The second
objection ig that the policy of the Civil Code as laid down in Article 585 iz
against bigamy. Although the drafisiman recognised that there was frequent bigamy
in Ethiopia and attempted to deal with the sitpation by giving it the status of an
irregular union,® this solution was rejected or dropped by the Codification Commis-
sion probably because there was a desire not to recognise bigamy at all, If this is
60 then the last situation i worse than the first.™

78, However the author does not agree with the view often cxpressed that thers is no iflegiti-
macy in Ethiopizn law. Ariicle 721(3) is guite clear that children bom outsids relationships

provided for by the law such as marriage or irregalar naion and who bave not beep acknow-

ledped or adopted have a juridical bond only with their mother. It §§ possible under Civ, -,

Are. TT) for a child to prove his filiation by poszession of stams. On prool of filiation e

G. Krzeczunowicz, “The Law of Filfarion wider the Civil Code™, 1. Eth. L., veoi. I, {1966}

P 511,

See p. 14 above,

Civ. C., Art, 712,

Id., Art. 717(1). The Amharic version of the Civil Code says “'three months.”

E. David, cited above at note 17, p. 57,

There iz a curlons reluctance om the part of Ethioplan courts to deal with the problem of
bigarmy. In thres cases of eriminal proseention o the Awraja Coort in Addis Ababa none
retulted i comviction. Tn orim. case 453/61 (unpublished) the court held that there was a0
evidence that the fArcst marriage ever took place. In coim, aage 30062 (uopublished) the ficst
wife dropped the case, In crim. cage 218/61 unpublished It was emmmus!y held by the court
that Pen. ., Art. 220 barred ihe complaint with its three month pericd of )imditation. But
in Frosecutor v Haile T{Medhin, (Supreme Impenal Court, Criminal Appeal Mo. 1?9;‘52}
funpublished} a sentence of three months Imprisonment for bmamy was confirmead.

EEESS
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v
VYOI MARRIAGE

. Many lepzl systems contain a concept of void marriage generally referred to as
inexistent. An inexistent marrizge like a void marriage iz empty of effect. Both, in
theory, have no need of a court decision to render them completely ineffective.
They are themselves void &b initio. However, as has been said, there is always a
title or an appearance to be destroyed by the court in confirming the incxistence
of the act®™ Not all writers would agree that the act void ab inftio is the same
a5 the inexistent act, Many writers consider that the distinction betweer woid and
voidable marriage is the same as the distinction between nullité absclue and nullité
relative in French or Swiss law or that between michtige Ehe and aufhebbare Ehe
in German law.% But.in its true and original sense a marriage void @b inifie i3
no marriage at ath.®”

In French law there is a concept of **marriage inexistant’; in German law
“Nichtehe™ is ipse jure void and produces no legal consequences; in Polish law, it
ftatian law and in Swiss law “‘non-marriage” can be chserved.

The French were obliged to introduce the motion of marriage inexistant to deal
with cases “*where the law docs not declare a marriage to be null, and where on
the other hand it is logically impossible to admit that it is productive of effect,”®®
The theory comes te the rescue in cases of identity of sex and want of form®?
Planicl, while crtical of some applications of the theory, finds that it is justified
in those cases “where there is mot even the appearance of marrigge”™ Cases of
inexistent marriage are not regulated in the French Civil Code, and the theory is
the product of jurisprudence.

Polish law, which is similar to  Ethiopian law, makes a& distinction betwesn
voidable marriage and non-marriage, the latter being reserved for marriages “absolu-
tely void for lack of a civil ceremony, that is & marriage celebrated solely according
to religious rites or in the absence of a registrar. Also a civil ceremony in which

85. Tronchet, in the discussions of the Fremch Civil Code befors its enactment said-: “Jamais
un marrage nést nul de plem degit: 0l oy a towours un Uire et une apparence quil faut
gﬁ%mimé;thm X, p. 53, cited in M. Planiol =t . Ripert, cited above at note 63, vol

[

86. D. Lasck, cited above at note 61, p. 5. EJ. Cohn, “The Nulfity of marriage™, L. Quart
Rev., vol 64, (1948) p. 324. The distinction bebtween nullité absolue and oullicd relative is
based on the right to petition for nuliity. The distinction betwtcn nictize Ehe and aufhebbare
Ehe iz that in the formoer case the effects of nullity can be retroactive, whereas in the latter
the effects are ex muwme and the same as divorce. W, Muller-Freinfels, “Family Law and the

. Law of Swccession in Germayy”, Int'l and Comp. L. Quart, wol. 16, (1967) p. 409 at 432,

87. Eazglish law and Continental European law has got itsslf into difficaliies with the various
categories dus (o the infuence of scclesiasiicnl law and the realines of life. Edhhiopian Law
baving had -the- benefit of these cxpcn::nces has simplifisd the watter admiably by baviog
only one catemry;. that of woidable mardage, in the Civil Cods The recomition that a
marriags can also be void gb inftie 15 & purely logical addition.

88. WM. Plamiol and G, Ripert, Treaifse er rhe Civil Low (12th ed. 1939 (translation, Loussiana
Stare L. Inst, 1959}, wol. 1 pt. 1. no 1004,

B9. JIpid
90, Mhid
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persons of the same sex masqueraded a5 man and woman would presumably be a
non-marriage,”!

In most of the systems that recognise a concept of non-marriage, lack of =
civil ceremony or of proper legal formalities is & case of non-marriage.® This
would not be the case in Ethiopia where formalities for marmage have g very
minor place in the law. If the officer of civil status responsible for a civil marriage
does not follow the legal formalities required, he will be liable to a criminal sanc-
tion bui the marrdage will be valid® If a religious marriage is annuled by the
religious authonties for lack of form or due to some impediment this will const-
tute a serious cause for divorce but the marriage will be valid in the eyes of the
faw.® No legal effect will be given to an annolment of a customary marriage by
the customary authorities.?

It seems likely that a marriage where both parties were of the same sex would
be comsidered void by the FEthiopian courts. Although this may be considered a
purely academic proposition cases of this kind have arisen in other countries.
Planicl says:

“But judicial records show that the difficulty could arise in practice ... Tt is
indisputable that marriage assumes that there is a difference of sex between the
two persons joined in wedlock. It is radically null when a mistake has been
made regarding the sex of one of them, or, what amounts to the same
thing, when one of them is not of a specific sex. If there be incontestible
identity of sex there is not even the appearance of marriage.’”?

In France a marriage has been declared null because it did not unite a man and
a woman? but care must be taken not to confuse this with impotence or error
on the person ™

While it i3 true that the case of identity of sex would seem to be covered by
the Civil Code, an examination of the relevant article will show that this s not s

1. D, Lasck, cited above al note 61, p. 55
4#2. In France, Gormany, Switzerland, Poland.

03, Civil O, Arts. 621 and 622, provided that the definitional requirement: of Ciw. C,, Art. 578
are catisficd.

94, Ig., Art, 623(1) and (2). The word “some™ in Civ, C., Art. 623, is intended to tnclude *tany™
in the sense of inobservance of auy religions condition or formality.

95, Id., Arh 823(3).
95 M. Planiol et . Ripert, cited above at note 84, vol. 2 no. 1005.

97, Darbousse ¢ Darbousse (Cour d'appel, Montpelier, Fra.,, May 8§, 1872), Dalloz, 1572 m. 2,
p. 48. In this case the wife had no imtermal sex organs and was sald by the court to be
more lilke & man than 2 woman. The court safd that gipce marriage is 2 union of & man and
2 woman it cannot be valid where the wife is pot a woman But ste, per confrg, Dame
G. ¢, . (Cour de cassation, Fra., April 6, 190%), Dalfor, lo(4, pt. 1, p. 3%5, which held
the absenee of cartain sex organs in the wife to be a case of impotence, The court admirted
that mamiags can be contracted only between lwo persons of the opposite sex, but held that
in this case the wife waz recognizably a woman.

95. The French authorities scem to agres that a mere absence of sex organs of one sex does
oot make a person a member of the other sex. Something more positive s required.
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Article 591(cy® deals with the case where an error has been made by one of the
spouses on “‘the bodily conformation’™ of the other “who does not have the requisite
organs for the consummation of the marrage”. Although the effect of mardage is
in ag way dependent on consummation,'™ the person who was married under the
influence of such error cam apply for dissolution on the theory that his consent
was vitiated in that he would not have married had he kpnown the truth.ld! But
if’ the parties are of the same sex there is obviously no marriage, whether a mistake
has been made or not, and the so-called marriage is void 1%

German law considers it a ease of Nichtehe or matrimonium non existens where
no agreement takes place at all!®™ It seems probable that such a marriage would
be considered void in Ethiopia. Article 58610 requires that ‘‘each of the spouses
shall personally consent to the marrizge at the time of celebration.” Marriage by
proxy is pot permitied.’™ Related to the question of consent are the cases of
voidable marriage which we have seen earlier, namely marriage of incapacitated
persons, duress and error. But in all of these cases specific provision is made for
application for dissolution of the marriage. No provision is made for the case whers
a person had absolutely ne intention whatscever of being married, as for instance
where one of the parties did not understand the nature of the ceremony.’™ 'The
lack of understanding might be due to lack of acquaintance with the ceremony or
to a befuddied state induced by drink or drugs. Also included in a case of comp-
lete absence of consent would be cases where one of the parties answered ‘no’ at
the ccremony or did mot answer at all. It was the intention of the draftsman to
deal with this question by including & provision making invalid a consent fe mar-
riage given by a person ignorant of its meaning, however this provision disappearsd.'®

The consequences of a void marriage have been outlined above. Since there is
no marviage there zre no effects,

99, Article 591 makes a rastrictivc coumeration of erroes, $910¢) covers “crror on the state of
bealth eor bodily confermation of tho spouse, who i3 affected by leprosy or whe does not
have the reguisiic organs For conoumbation of the marriage" This dots not cover wilful
refusal to consummate, But the Ambaric text use the words “or is unable to consummate the
tarrizge”, which words cover cases of impotence and possibly, wilful refusal to consummat,

1.  Civ. C,, Art. 626 provides: “The effects of marriage shall in #o way depend oo the real or
presumecd consumemoation of the mamiage.”

1. Hd., Arts. 390 znd 613. In XcX, (Tribunal civil de Grenoble Fra., March 13 and Nov. 20,
1958) Dailez, 1939, p. 493, impotence was held to constitute an etror as to the person
vitiating consent.

182. The marriage will be woid because it does not have the eppesrance of marriage. I the
appearance of martiage is present, i.e., the partles seem to be of opposite sexs, then the
marriage will net be void.

103, EJ. Chn, Mamus! of German Law, (2nd Ed. Tondon, Brtish Inst. of Intl. and Comp, Law,
1968 vol. 1. ao 488. W. Mubler-Frefenfels, cited above at note 32, p., 431

1d, v O, Art. 53623 Dispensation can be given for good causs.

105, See Kelly {orse, Hyman) v. Kclly (High Court, Eng., 1932), T.L.R. vol. 149, p. 99, whete
the bride thought the wedding ccremony was a betrothal ceretnony. The marriage was held
void ab imitio by an English court, Valier v. Valier (orss, Davis) High Court, Fng., 1925),
L.T. wol. 133, p 830, was a casc where the bridegroom, a foreigner did not realise that a
ceremony of raarriage was being performed. This marriage was also held void ob fMitie by
an English coure.

{06, R. R. David cited above at note 17, p. 54, f. 0. 21. See also G. Kizeczunowice, cived above

at mote 51, problem 4, and "Quirrss” J. Erk L., Vol. VIO, {1972) p. 2M
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Void marriage was khows in Ethiopia prior to the coming into foree of the
Civil Code. In a case decided by the Addis Ababa High Court!™ a marriage was
held void ab imitie. The facts were these: a civil marriage was celebrated between
the parties at the Municipality of Addis Ababa. The parties, who were non-Ethiopians
had met abroad and had subseguenily agreed by letter to mamy. The tespondent
arrived in Addis Ababa to be married to the petidoner who was working jn Ethio-
pia. From the moment of her arrival the respondent was neevous and, at first,
refused to go through with the marrizpe as arranged. However due to the situation
in which ske found herself and the pressure of friends she did get married to the
petitioner. On the honeymoon she refused fo consummate the miarriage which was
never comsummated thereafter. Three weeks later she left Ethicpia having sent a
letter of *‘declaration of divorce” to her embassy.

The High Court held the marriage void ab inifio saying: “‘the respondent did
not- have the intemtion to consummate the marriage at the time of celebration. This
being s¢ onge of the essential elements of marmiage was lacking”

If thiz case were to occur. today the court would have to look to the Civil
Code in order to desl with {t. Since consummation haz no bearing on the effects
of marrizge'® and this is not a case of inability to consummate but of wilful
refusal'® the provisions of the Civil Code would not provide an answer, except
possibly to hold the marrisge wvalid for lack of a text declering it defective. In
that case the marriage would have to be dissolved by divorce. Tt is also possible
that the marmiage ¢ould be held void ab inifie for lack of intention to marry, which,
however, would have to amount to complete lack of consent,

v
CONCLUSION

Only veidable marriages are provided for in the Civil Code of Ethiopia. Where
a marriage ¢ontains. a defect and it can be dissolved on these grounds, it is void-
able. But unless and until it is aveided such a mardage is vabid., If 5t is aveided
the marrdage will cease to have effect on the day it 18 declared vold, But it will
retain all the effects it peevicusly had. The court declaration will be purcly pros-
pective.

Foid marriages are not directly alluded to in the Civil Code. It is logical to
introduce the concept to deal with cases where there is ne marriage because of a
fundamental defect in the union. The concept must be limited to cases where the

107. Thersen v. Grayzson, (High Court, Addi Ababe, Civil Case No. 15151, Commercial Division)
(vapublished).

108, Civ, ., Ast. 626, text gven above ak note 100,

109, Tnability to cotsummate doe to a Jack of sexval organs iz covered by Civ C., Art, 501 ()
where an error has been moade fext piven above at note 99, The caze where a spouose could
consummate the marrizge but refuses to do so Iz not dirsctly covered. However, since ths
Amharic text refers to inahbility to consummate, refuzal might be held to coostitute inability,
of. 3. Krzeczunowicz, cited above at note 52, problem 8, and “*Quirzes™, Jf. Erk. L., wvol
VII, {1972y p. 230 :
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nature and purpose of marriage are frustrated, for example where there is Do
consent to marry or no appearance of marriage. The void marriage has no effect
since it mever came into being.

The law, in repulating defective marriages, must limit itself to these two cases.
There i§ no reason to introdece the notion of wvoidable marriapes which can be
retroactively declared vold. Such a concept puts personal rights in jecpardy and is
undesirable for this reason.
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