QUIZZES IN ETHIOPIAN FAMILY LAW
by George Krzeczunowicz *

Readers of the Jowrnal of Ethiopian Law are invited to test their knowledge of
the Jaw and their skill in formulating answers to legal quizzes by submitting to the
Journa! written answers to the following problems selscted from the authors 24
Probiems in Ethiopian Family Law, which was published in mimeographed form during
the 1970-1971 academic year. The best wriiten answers to each quiz submitted to
the Journal in either Amharic or English will be printed in volume 9-1 of the
Journal, scheduled to appear in December, 1972, Answers should be submitied before
September 11, 1972, Each participant whose answer is selected for publication will
receive a free copy of the Joirnal issue in which his answer appears plus fve off-
prints of his answer. The participant who submits the most satisfactory answer fo
all four quizzes will receive a year's subscription to the Jowrnal without charge in
addition to 2 free copy of volume 9-1 and the author’s off-prints for any answer
whick is published. Participants are not obliged to answer all quizzes.

Problem 1

As shown by Professor René David!® the expert draftsman of the Civil Code,
the draft rule providing for cessation of affinity upon marriage-dissolution was (for
reasons unknown) reversed by Parliament to the effect that the affinity bond subsists
notwithstanding such dissolution: see Artiele 555 of the Civil Code.?

What are the effects of this parliamentary reversal in the fields of:
l. impediments to marriage?
2. maintenance doties?

Problem 2

“Article 852 of the Civil Code, which was added to the Code by the Codifi-
cation Commission, makes the {earlier drafted) Article 713 redundant.”?

*  Faculty of Law, Haile Scllassie I University,

1. ;&tee R. David, Le droit de Is famille davs le code eivil éthiopien (Milano, Giuffré, 1967, p. 15,
o 1.

2. Article 355 states:
Art. 555, — Cessation of Affinity,
A bond of Affinity shall subsist In the direet and collateral line notwithstanding that the
martiges by which it was created is digsolwed.
(Mote thar the ofd title of this Article, contradigting the present comtent, was inadvertently
retzined.)
3. The textz of these Articles are as follows:
Art. 713 —No rigkts of sucression.

An irregular union shall not create any right of succession between the man aod the woman
cngaged in such uniosn,

Art, 852 —Devolution spon the Stare,
In defanlt of relatives, the inheritance of the deceased shall devoive upon the State.
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[. Is this allegation of redundancy right or wrong and why?

2. Suppose that a legacy to a concubine is judicially annulled as “‘contrary to
law™ (Art B66(1))* the law deemed infringed being that of Article 713. Is such
decision might or wrong and why?

Problem 3

The Codification Commission made a number of amendments and additions to
the draft provisions submitted by Professor David. How ean we reconcile commission-
added Article 626 of the Civil Code’ with:

1. commission-added Article 591.% providing in sub-article (g) that error con-
cerning the other spouse’s “inability™ to consummate the marriage isan error of
substance {which justifies marriage-dissolution under Article 618)% .

2. commission-drafted Article 6946(3F to the effect that the consequences of
judicial - marriage-dissolution depend, among other things, on marriage-consummation?

Problem 4

As shown by Professor David,'® a draft provision submitted to the Codifica-
tion Commission pave bigamous marriages the legal status of concubipate (irregular
union). The Commission rejected this provision. No reasons are tecorded. The
rejection can mean either:

4, The text of Article 858{1) is as follows:
1) A provizion containsd io a will shall be of no effeci where its object is cﬂntrﬂr}f o
the Jaw or morality.
5. Bee David, cited above at note 1, po 58, fin, 40. The text of Article 635 states:
Art, 626.—Consizmmation of morriage.
The effects of marriage ghall in oo way depend on the real or presumed consummation of
the martiage.
6. Id, p. 55, fm. 22. The text of Article 591 states:
Art. 591.—2. Resirfctive edtaneration.
The following crmors ooly shall be considered as emrors of substaoce: ... )
(¢) error on the state of health or the bodily confermation of the spouse, who is affected by
leprosy of who does not have the peqoisite organs for the Somsummation of the marriage.
The text of Article 618 reads:
~Art. 818.—Error,

(1) Whesos=ver has contracted a mﬂ.rna@e umnder the influence of an error of suhstam:c may
apply to the court to order the dissolution therzef.

(2} Buch application rmay not be made six months after the discovery of such error, and,
in any case, two years after the eelebmation of the mamage.
9. See David, cited above at note 1, p, 62, fin, 6% in Sne, The text of Article 896(3) statcs:

(3) It shall in particular have vegard to the good or bad Ffaith of the spomses, the fact
that the marrizge has Besn consurmmated or nod, the iatersst of the children, iF any,
bom of the dissolved union and the interest of thind parties in good faith.

1. Bee David, cited above at note 1, po 87, fin 37
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1. that, notwithstanding Article 585 ewm 33471} of the Civil Code!! and Articls
616 of the Penal Code,)? marriages of most bigamists (the moslems) continue o be
legal marriages in view of the 1944 Proclamation on Kadis and Naibas councils;!? or

2. that bigamous “marriages”, far from being legal marriages, must be denied
even the legal cifects of irregular umion (i.e., those of Articles 714, 715, 7173 or

3, that the rejected provision was superfluous, since, for the purpose of such
effects most bigamous upions fully satisfy the “state of fact™ definition of irregular
union in Articles TO8-709(1);17

11. The tcxts of these provizsions are as follows:

Art, 535 —Bigamy.

A pecson may pot coatract marriage so long ag he is bound by the bomds of 2 proceding

mArTIAge,

Art, 3347.—Repeals.

(1) Unless otherwise expressly provided, all rules whether written or customary previously in
force concerning matters provided for in this Code shall be replaced by this Code and
are hereby repealed,

12, Article 816 of the Penal Code states:

Art. 6le, —Bigamy,

{13 Whosgoever, being tied by the bond uf a wvalid marriage, intentionzlly contracts another
macriage before the first uwnion has been dissolved or annullced,
iz punishable with simple imprisonment, or, in gprave oases, and ezpectally where the
offender has misled his partner in the sccond wnien as ko this troe stats, with rigorous
imprisonrent ot exceeding five yoars.

(2} Apy uomarried person who marriss another he knows to be ted by the bood of an
cxlsiing marriage, iz pumishable with simple imprisonment.

(3 Limitation of criminal proccedings is suspended untii such time a5 one of the two mar-
fapas shall have beoen dissobved o aanulled.

13. Kadis apd ™~aibas Councils Proclamation, 1944, Proc, No. 62, Neg. Gac., year 3, ne. 9.

14. The texts of these Articles are as follows:
Art, TId—Surety for debts of woman.
A man cngaged in an irregular union shall stand jeint and several surety of the woman, by
virtuc of the Jaw, in 2l contracts which are conctoded by the woman and which are ncces-
sary for the maintenance of the man or of the woman or of the children born of the frregu-
lar wmicn.

Art, TIS—Fifimion of children,

The filiation of the ghildren born of an irrcgular union shall be established in accordance with

the Chapter of thig Title relating to “Filiation™,

Art. TIT—2. By the mman.

{I] A man engaged in an irregular union may at any time put am cod to such  union

(23 In such a case, if equity so requires, he may be copdemned by the court 1o pay an
indemnity to the woman corresponding to the expense of the maintenance of the womsan
for not more than six monihs.

15. The rexis of thess provisions are as follows:

Art. T8, —Definition,

An irrcgular weion is the state of fact which 13 created when a man and & womsan live

together as husband and wife without having contracted marriage.

Art, WO —Explanation.

{1y Tt iz neccssary and suficient in order to have an irmegpular unlon that the behaviour of
the man and of the woman be anslogous o that of marceied people
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4. that the rejected provision was superfluous, since apart from final validation

possibilities (Art. 613),'% bigamous marriages are always valid pantil the occurrence of
a sanctioning dissolution, if any (Art. 612 cum Art. 696 (1), (2)).77

Choose and argue ore of the above propositions. With respect to the second

and third propositions, note that the Commission also rejected & provision allowing
the husband, wife consenting, to keep an irregular union and replaced it with the
mandatory Article 643(2).!®* But note also that irregular unions are recogmized and
regulated by law (Arts. 708.7200.17

i7.

18.

19.

The text of Article 613 states:

Art. 613. 3. Falidation.

The marriags contrecied by the bigamous spouse shall become valid on the day when the
former spouss dics.

The texts of these provisions are as follows:

Art. §12.—2. Distolution of marricge,

1) Im the case mentionsd in Art. 411 the dissolution of the marriae: shall be ordered om the

appiication of either of the spouses of the bipamous spouse of on the pequest of the publiz
prosecutor.

2 The court shall oot order dissoiotion unless it is established, in &n indisputsble manner,

that the former spouse of the bigamous spousc was elive at the time when the marriage
was celebrated.

Art, 696, —Rule 1o be folfowed.

(1) Where the court orders the dissolution of a marfage a5 a zanction of the conditions of
marriage, it shall regulate according to equty the conseguences of such dissolution.

{2 It shall be guided by the rules regarding the liquidation of the relations betwesn zpouses
in cascs of divorce (Art. 690-695),

This fourth alteroative has been suggested by Professor OPDonovan in her Article on void and
voidable marTiages in Ethiopiz which is to appacar in the next issuc of the JSournal.

Sce David, cited above at noie 1, p, 5§, fin. 44, Article 64302 reads:
(N The hushand owes fidelity to his wife,

These articles comprise Chapter & (frregular Union) of Book IT, Titde IV of the Civil Code





