SOURCES OF THE ETHIOPIAN CIVIL CODE*
By René Duavid*™
I

His Impetial Majesty Haile Sellassie I decided in 1954 to provide Ethiopia
with codes. Thres advisors, two Frenchmen and a Swiss, were appointed and
a codification commission formed to prepare five cedes, as had been done in
the Napoleonic codification. The Penal Code was completed first and  was
promulgated in 1957 the Criminal Procedure Code came in 1961. The Civil
Code and the Commercial Code were promulgated on May 5, 1960, and
became cffective om September 11, (960, the first day of the Ethiopian calendar
year 1953.2 The Civil Procedurs Code was promulgated as a decree in 1965
and was approved by Parliament in 1967

The author had ithe honour of assisting the Ethiopian government as an
advisor in the preparation of the Civil Code,

In the present article, we shall discuss the sources of the Civil Code.
We shail try to describe the considerations and influences that guided its
authors. How much and how were particular foreign codes and doctrinal works
used? And on the other hand, how much and how were indigenous Ethiop-
fan copcepts incorporated in the Code and the rules and institutions associat-
ed with these concepts preserved?

In order to illuminate the context of the problem and the authors” concep-
tion of their task, we must describe summarily the state of Fthiopisn law
before the civil law codification was begun.

* Tins article was published in French in the Rewwe internationale de Dreit comparé, 1962,
pp. 497-306. Tt has been translated into English by Michael Kindred, Assistant Professer
and Assitant Dean, Faculty of Taw, Haile Scllassie T Universicy.

Footnotes that appear in the Fremch wversion of the article are indicated by Arabis
numerals; those added by the translator are mdicated by asterdaks.

The substance of this article was firs presented in a formal lecture by Professor David
te the Socidtd de Léigiviation comparde on April 3, 1962, Other arficles by Professor David
that deal with the Ethiopian cedification generally are “Strecture &t originalié du code
civil dthiopien,” Zeitschrift fir anslindisches und infersationales Privarreck?, 1962 {m French),
and “A Civil Code For Ethiopia: Considerations on the Codification of Civil Law in Afo-
can covntries”, Talowe Law Review, 1962 (in English). See also the comments of Profissor
David at the Dakar colloguivm on Reform of the Civii Code in African Coumiries in
Reeewtl  Penant, 1962,

** Professor of Law, Faculty of Law, Paris University,

1. A Preoch version of the Ethiopian Penal Code, with an ftroduection by the Swiss
adviser who prepared the prelimipary draft, M. Graven, bas been published by the Centre
frangajs e droit comparé im the Nowvelle collection du Comité de lpixlation étrangére =t
de droft imernational,

2. The Civil and Corpmercial Codes were published in Amhbarie, »#b an English transla-
tion, in 2 gpecial issue of the Megardr Oazerg, Ethiopia's official legislative repocter, Preoch
versions of these codes have begn published by the Librairie péndrale de droit et de jurs-
prudence.
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At the time of codification, Ethiopian law was unsystematised and often
hard to discover. It differed from place to place. There were no codes, very
few statutes,? no case reporting system, and no legal treatises. Now, where
a country has neither codes, statutes, court reports, nor authoritative doctrinal
works, it is often said that the couniry has a customacy legal system, but
this would mot be an accurate description of the situation in Ethiopia.

Until the reign of FEmperor Menelik II, Ethiopia was unable to
live according to law. The foremost consideration was the cohesion of commu-
nities that were so constantly menaced by hostile neighbours and natural
catastrophies that their very existemee was precarious. Cohesion was assured,
rather than by the idea of law, by a system of equity that attempted to
maintain harmony and peace. This system was admimstered by local nofables
acting as arbitrators — and sometimes acting arbitrarily. Although customs
spontanecusly followed by the people would often influence arbitral decisions,
these customs lacked the force of strict law. They had a persuasive sutho-
rity, but arbitrators would not feel bound by them. Customary law did not
rule Ethiopia.

Customary tules, used without being “legally oblkgatory,” differed from
one place to another. Mo effort was made to group and umify them on a
territorial basis. In addition, they were often elusive, since they had not been
systematically described. Their scope and effect were ambiguous, and it was
often unclear under what coaditions they would be obligatory.

Studies carried out in FEritrea by the Italian ccenpation authorities in
order to define the local customary laws bring out this territorial variation
and uncertainty and the absence among the people of a concept of legally
binding customs, as contrasted with simple pon-legal rules of social behavior
and fair dealing* Finally, one should note that for many years, and especi-
ally for the last fifry,® —customary rules have been wvery unstable, no effort
having been made to freeze them.

Rather than associate the idea of law with the infinitely varfed and always
disputable customary rules, Ethiopiang have connected it with compilations
that were assumed to reflect preat wisdom end eminent dignity. Leaving aside
Islamic law, which Moslim Ethiopians consider, at least theoretically, to be
sacred, FEthiopian Christians acknowledge the authority of 2 religious canon
that was drafted in the mid-thirteenth century by an Egyptian scholar, Al-
Asad Ibn-al-Assal, and translated in the sixteenth or seventeenth century from

3. The ¢nly statutes io the private law ares were a 1927 “Law of Loang,” a 1830
nationalily law, and a 1948 statube of limitatioms, Ses N, Marein, the Judicial Syfem and
the Lfowes of Ethlopie (1931). The *Law of Loans” and the statute of limiiationy were
repealed by the Civil Codo (Art. 3347

4. See the customary laws published in the Rascegne o stwdi efiopici, especially Comnsie-
tudini pluridiche del Sevae (upplemsot to the RSE, vol. XI, 1952 pp. 129-213),

%. It is intcresting in this regard to compare two books written 40 years apart that
have the samc title Trortaro & dirite contuetudinario ol Eritrea by . Conti-Rossini (19146)
and by F. Ostini {1956). The fact that one was an eminent anthropologist and the seoomd
poly a jurist can explmin some, but by no means all, of the differenwces betweoen the two
degeriptions,

Galla customary law is traditionally restated, and apparently somewhat modified, avery
eight wears, at the coming of ame of cach new ags group.
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Arabic inte Ge'ez, the liturgicel language of the Coptic church. This collec-
tion, the Fetha Megast (Justice of the Kings), was invoked reverently, but
the fact that it was never translated into Ambaric, the official language of Ethiopia,
and has never been printed in Ethiopia® creates doubis as to whether courts
have ever consistently applied it. What is interesting to note, however, is the
concept of law that is revealed by the respect professed in Ethiopia for the
Fetha MNepasi.

Ethiopians see the Fethg Negast as The Law, even though their customs
and condoct do not strictly conform to its commands. For them, court decis-
lons in disputes canmot embody The Law; since such decisions must be expedi-
ent and practical. Neither could The Law be defined as the prediction, even
if sufficientty certain, of the solutions that the judges might pive in future
litigation. As in Europe before codification, as in lslam, The Law has a moral
aspect for Ethiopians thaf removes it from practical affairs. It is a basis for
social order, closely connected with the moral commands of religion. Ethiopians
are not at all shocked that customs and court decisions are not in accordance
with 7The Lgw. That is seen only as proof, alas wholly unnecessary, that
society is imperfect. What would shock them would be for the soversign, by
adopting these customary rules, to require of them behaviour which is indeed
their own, but whose reprehensible character they recognize fully and on oceas-
ion deplore. In order to understand the Ethiopizn concept of The Law, we
need only recall that all European universities until the nineteenth cenrury
faught principally, and often exelesively, a body of ideal law — Roman law
or natural iaw — without bothering to deseribe the rules which, in practice,
were being applied by the courts.

Although a century of legal positivism toock us far from this concept of
law, we seem to be rapidly returning to it by the circuitons route of teaching
more gocial sciences in our law schools In addition, the present trend toward
a welfare state and the efforts that are being made, particolarly in  the
socialist countries, to Teorganize society on a new, more just, basis are lead-
ing us back to the idea that The Law ought not simply to reflect customary
behaviour and the present state of human relations. Legislation must be
progressive, ahead of present practice; it must be designed to reform the
society. The Lew's functions canoot be merely to declars and enforce custom.

If this be true in developed countries, it must be even more so in countr-
ies like Ethiopia, that are less developed, where evervone, and especially
government leaders, wish to work a revolution that will close this gap. If the
goal of codification had been seen as the enaciment, articulation, and systema-
tization of customary rules, tradition would have been maintained only in
appearance. In reality . such a work would have betraved this tradition, by

6. The Fetha Negart was published fn Germany in A. Arcould's Libri methiopicf (Halle,
1841} and in Bachmann's Corpas juris gethfopict (Berlin, 1899), The most imporfant edition
was prepared in ftaly in 1999 by Ignazic Guidi, an emioent Fthiopianist, with both the
Ce'ez text and an Itafian translation: I Fetha Mepast o Legisletions dei Ré. Codice ece-
lesiariico € civil a7 Abissinia, tradotio e aanotaro. A more modest version, which analyses
and summarizes the provisions of the Ferhe Negost according to a supposedly logieal organi-
zation, was published in Ialiam by Roberte Rossi Canevad in 1936: Fetha Negese (H Lifro
del rt), Codice delle leggi abissine corn note e riferimenti af divitte italiane.
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abandoning its high Idealism. An unjustified preoccupation with legislating
anthropological findings would have perpetuated the mediocrity inherent in
old customs rather than reforming them as was intended.

As a result, when the Ethiopian soversign decided to codify Ethiopia's
law, end particularly the civil law, be never intended that the oew code
should be based exclusively on Ethiopian customs. Rather he wanted a new
edition of the Fetha Negast, just as the Furopear codifications of the ninet-
teenth and twentisth cenmturies aimed to renew the ideal base formerly furmish-
ed by Roman law, setting forth what was conceived to be patural law,

The difference is that the way for this European exposition of natural law
was well prepared by the successive schools of Roman law scholars and
writers, from the plossators to the pandectists, with the aid of political sci-
entists and anthropolopists of the time. In Ethiopia, nothing of this son
could have taken place, and it was to foreign legal scholarship, o compa-
rative law, that ome had to look to determine what rules would be proposed
as the model for the Ethiopian people.

There was a danpger that one consequence of this would be that the new
code would be foreign to Ethiopia, and that though the Code might be
admired as a mastecpiece, 1t wonld become irrelevant to legal pmactice, as the
Fetha Mepast had too often come to be. The Code’s authors werse aware of
this danger and, withoat reproducing customary rules, which had fo be re-
formed, they sought to create a work that would be, in spite of its progres-
sive character, or becavse of thiz character, an Ethiopian work, and thus be
capable of guiding lepal! practice in the Fuhure,

The preceding considerations explain the importance and role of beth
Ethiopizn and foreign sowrces in the Civil code of Eihiopia. Its suthors
wanted the pew code to comrespond to what Ethiopians consider just, but at
the same time they had to create a useful wark., Thus, they tried to renavate,
modernise and supplement Ethiopian customs by utilizing comparative law.

The Fihiopian feeling for justice is the basis of the Code. No e in
the Code violates thiz feeling. The dispositions of the preliminary draft,
prepared by a foreign jurist, were rejecied or modified whenever they scemed
contrary to it, even when the foreign advisor considered them just and advan-
tageous for Ethiopia, Let us look at some cxamples of this process.

In the area of successions, the preliminary draft gave the surviving spouse
fairly important rights of inheritance. But an Ethiopian concern for keeping
property within the blood family required that these provisions be eliminated.
It was inadmissible that a spouse might inhert property that the deceased
had feceived from his family. The sponse does not even inherit where the
deceased leaves no relatives; the State is preferred.

The preliminary draft contained several provisionz protecting a person who,
even in bad faith, knowing that he is not the owner, sewes, plants frees, or
builds something on the property of another. It also provided for usucapion
with respect to immovable property. And in order to combat the excessive
breaking up of land, it pave nejghbours a rnight of recovery. All of these
provisions were substantially revised because they did not accord with Ethio-
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pian values, which are passionately attached to immovable property and reject the
idea that a person might be deprived of his property without an intentional
act on his part,

The preliminary draft made the owner Mable for accidents caused by his
automobile even where it was drven by a thief that had stolen it from him.
The drafter argued that the owner of the automobile cught to carry Hability
insurance and that the insurance premium would not be any higher if it
covered the risk of an accident caused by a thief. The victim of an accident,
on the other hand, was in danger of not being indemnified i the Code
provided that only the thief who caused the accident would be lLiable. Althou-
gh no answer cowld be given to thess srguments, the result so ofended the
Ethiopian sense of justice that it was not possible to include this extrems
case of liability without fault, Thus, the prelimivary draft's recommendation
was rejected,

On the other hand, the Ethiopian code includes a case of liability with-
out fauit that is not to be found in western codes but that is in accord with
Ethiopian concepts and customs, A person who causes death or bodily injury
to another is liable to the victim or his family even in the absence of any
fault. This provision was included because of the great concern of the Code’s
authors to have it be in harmony with the Ethiopian sense of justice.

Many other examples could be given. They are found primarily in the
first three books of the Code {Persoas, Family and Successions, Goods) and
in the chapter on extracontractual lMability. To read these parts of the Code
is to be convinced that it is an FEthiopian civil code, made for a society
which is different in many respects from the societies of Western Europe. The
relation between the mew Civil Code and the old Fethe Negast is easy to
see in these parts.

While reflecting Ethiopian society, these provisions still do not reproduce
past customary rules without change. Rather they endeavor to respect these
customs, while taking a forward step to guide Ethiopian society toward a level
which is more developed and, in the author’s eyes, more just.

Lo T

The rules on divorce show how this approsch worked., Om divurc&,?:h:
Code does not follow the Fetha Negasr, which only deals with religious marri-
age and thus prohibits divorce. The Code’s drafters thought that their work
would be useless if they disregarded the facts that religious marriage is fairly
rare and ordinarily contracted late in life and that divorce can be obtained
without difficulty and occurs frequently, The Civil Code follows custom in
providing that divorce ocught to be pronounced whenever one of the spouses
insists. The concern for progress, however, is apparent in these divorce provisions.
The Code differentiates according to whether or not there exists a “serjous
cause”, or ground, for divorce, If there is a serious ground, divorce must be
pronounced quickly, and the spouse who is at fault may be subject to sanc-
tions. But if there is no serious ground, divorce meed not be pronmounced so
quickly and sanctions may be imposed against he who, without 2 serious
ground, has requested the divorce.

What about the law of properiy? The Code keeps the right of recovery
which was customarily given to the family when an immovable is sold. But
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the possible inconveniences of this rule are attenuated by specifying the
persons who can claim the dght and by setting forth the way in which it
must be exercised.

The most imporiant accomplishment of the civil code in the areas of
perscns, family law, property, and delictual Lability was clearly, rather than
to change the customsry rules, to clarify these rufes, to distill their essence
and to unify them oo the basis of those which appeared most reasonable,
Our goal was to end an intolerable confusion and uncertainty by choosing
the rule most in conformity with the Ethiopian sense of justice and Ethiopia's
interests, cconomic and otherwise.

In these traditional areas, the principal contributions of western legal
systems relate to the critical process used to select those rules that appear
best suited to Ethiopiz and the techoiques used to formulate the rules. Thus,
the Code limits iteelfl to sugpesting some new approaches and solutions, some-
times inspired by western practices, sometimes different from these practices
but judged desirable in the socigl context of Ethiopia.

The western contribution is much more important, and in some cases
even exclusive, in those¢ parts of the Civil Code where Fthiopian customs
provided no assistance. This is patticularly true of most of Books IV and V
of the Civil Code (Obligations fn General and Specigl Contracts) and of the
chapter on Registers of Immovable Property and Literary and Artistic Property
in Book III {goods). In these areas it is not just a technigue, a system, and
directives for further development that are adopted from the west. Whole
slices of western law have been imported to Eihiopian law.

Still, even here the importation is not total and conditions peculiar to
Ethicpia bave of course been comsidersd. This can be seen easily if one reads
the Title dealing with Contracts for the Performance of Services, and parti-
culacly the Chapter of this Title which deals with contracts for agricultural
employment. Ethiopia is not in @ position to offer its citizens the samc social
security benefits that are cnjoyed by citizens of economically more developed,
western states, and the need to attract foreign capital often prevailed over
considerations of what was huomane and even just, which might have discourag-
ed the establishment of foreign enterprises in Ethiopda. It has been rightly
gaid that “Before having anti-trust laws, one must have trusts™: before think-
ing of prutectmg Ethioptans in their labour relations, attention must be given
to securing work fer Ethiopians. On contracts relating to immovable property,
also, one will often find reflections of conditions peculiar to Ethiopia.

Reservation made for provisions particolarly suited to Ethiopia, it is
nevertheless a modern, western system that has been adopied in these areas.
The word “reception™ c¢anoot properly be used, for no specific code or west-
ern legal sysiemn has been adopted. The Ethiopian Civil Code is an original
creation, based on comparative law, in which rules have been selectively adop-
ted from various foreign legal systems, supplemented, and organized in a man-
ner that is unique in some respects. Thus, we have a synthesis, put together
with an effort to be comprehensive, rather than a reception. Inm  these areas,
the Ethiopian Civil Code could best be viewed as a possible uniform Euvropean
law, rather than a reproduction of some particular national law,

In this work of synthesis, it was natural to utilize the efforts which have
teen made from time to time to create uniform European law. Thus, the
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draft vniform faws that were prepared in Rome on sale of goods, ashitration,
and lability of hotel owners were generally adopted by the Ethiopian Civil
Code, just as the Fthiopian Commercial Code adopted, in the area of checks
and bills of exchange, the provisions of the internatioral conveniions signed in
Geneva in 1930 and 193i. The provisions of the Rome draft laws were
modified stightly, but oply in their presentation so they would conform 1o
the style of other articles of the Code; these are divided mto a maximum of
thiee sub-articles, each sub-article being composed of a single sentence, Only
in very exceptional cases was the substance of the draft uniform rules modified.

Where there was no international statuie or dreft statate, it was necessary
to start from the various national laws and develop rules to regulate the
subject as seemed best.

The principal sources that were used in this way were the civil codes of
Egypt, France, Greece, Traly and Switzerland. In the area of obligations, the
author of the preliminary draft gathered together the provisions of these five
codes, for the most part in order to supplement each by the others. He
endeavored to make the code as complete as possible. To this same end he
went beyond the codes and considered some non-tode statutes and treatises.
Thiz was necessary because of the absence of judicial decisions or scholarly
writings that counld otherwise have filled the gaps in the Fthiopian Code. The
acthors of the Ethiopian Civil Code did, however, readity eliminate provisions
contained in foreign codes where they seemed ecither to deal with questions of
no practical imporiance, to introduce uselessiy subtle distinetions, of to deal
with situations peculiar to the foreign coumtry that do not exist in Erhjopia.

Our primary pirpose in conasidering these various codes was to see what
questions need to be covered. The sclutioms of the various codes relating to
each of these questions were then compared and their diffsrences noted,
Finally we asked what formula would be best, whether imported or oripingl,
for the Ethiopian Civil code, in light of the special circomstances that exist
in Ethiopia and of the most modemn tendencies. ln faet, it is doubtful that
a single article of the FEthiopian Civil Code is absolutely identical with an
article of the codes considered, since the rule: that govermed the formal prz-
séntation of the articles and the choice of terminclogy led the authors of the
preliminary draft in almost all cases, if nof in al, to awvoid the formulas
employed elsewhere.

The search for the best legal rules went beyond examination and com-
parison of the codes cited above. Comparative law research was pushed even
further, and, in particular, some articles of the Ethiopian Civil Code are of
common law inspiration. Ezamples of this are the manner of det#rmining
breach of comiract damages, the frequent reference to the idea of “reasonable
time,” and the detailed rules provided for specific cases of delictual liability.

*** Translator’s pote: In fact, recent investigations incdicare that didactic manuseripts of
the Fotha Negast, altemaiing Geez pazsages with Ambaric translation and comrmentary, have
beent in choudlation in Ethiopia for zeveral centuries. An edition of such 2 manuscript was
printed just before 1935 under the auspices of HI.M. Hzile Sellassie [, but was destroyed
before binding during the icamsion. In 1966, the Berhaneonz Selam Printing Press of Addis
Ababa printed a photo ofset edifon of such a manuscript.
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On the whole, however, it is possible to say that the principal source of
the Ethiopian Civil Code with respect to the law of oblipations was the Swiss
Federal Code of Obligations. And Fremch law was a very important source.
The French Civil Code itself seemed to us to have surprising mmerts in spite
of its age when put to the test of comparison. In addition, doctrinal works
were used where it appeared opportume to cover an aréa but there was no
appropriate legislative regulation. Thus M. Rodifre’s “La responsebilité civile”
was used extensively in preparing the rules on delictual liability, M. Waline's
«Droit administratif ™ in the area of exproproation, and M. de Laubadére’s
wTraftd thdorigue et pratigue des contrats  odministratifs” for adminpistrative
contracts. The other codes, i the final analysis, provided less matenal: the
Ttalian Civil Code often appeared too dopmatic and too subtle, the Greek
Civil Code tooc casuistic, and the Egyptian Civil Code too concise. These
comments are not criicisms of these codes; for the countres they serve, they
may be perfectly appropriate. We ar¢ settimg forth here only the difficulties
that were experienced in using them to prepare a civil code for Erhiopia,
Similar considerations dissuaded wuws, for example, from wusing the German
Civil Code (BGHB), in spite of the admiration that this work deserves from
a scientific point of view.

Cutside the arca of obligations, a wider group of sources was used. A
Portuguess draft law and an Isreali draft taw thus served as the basis for the
successions provisions. Rules were borrowed from the former Turkish Civil
Code (Medjelle) and from the Damian Civil Code concerning the ownership of
water. Even the aprarian code of Soviet Russia was uosed, along with a Russ-
tan treatise on Kelkhozes, in order to regulate the position of certain collective
exploitations, although this part of ¢he preliminary draft was rejected later in
the codification process. Also abandoned was the ides of beginning the Eth-
iopian Civil Code with general principles, presented as “Rules for Judges,™
after the Swedish tradition of “Demarereglerna”; the Swedish code also aban-
doned thiz technique several years ago.

Finally, it should be added that some parts of the Ethiopian Code are
“griginal” in the semse that they are based neither on Ethiopian customs oor
on provisions of foreign legal systems. OF particular note are the Tules govern-
ing water rights, those on registers of civil statns, and to 2 lesser degree the
provisions on registers of immovable property, guardianship, and wills. 1a these
argag, it was thought imperative to establish rules, but the Ethiopian customs
did not offer a solid basis for the rules and the regulations found im western
countries were unsuifable. Creative legisiation was therefore required and it
seemed possible to integrate jt into the code’s peneral system.

As the preliminary draft of the Code's various titles was prepared, the
drafter prepared 8 commentary to accompany fthem. This commentary set
forth the rationale of the preliminary draft and indicated the sources that were
used in drafting the Civil Code articles. By means of these, 1t wouold be
simple to establish with greater precision the orgin of these articles and the
changes that were made in them. Unfortunately, the commentanes in question
have not been published. In addition although they were relatively complete
with respect to the first titles drafted, they became more concise fater as it
became clear that the Ministry of JYustice could not assure their transiation
intc Ambaric and that the commission was more fnterested in the texts proposed
than in their otigin or the maoner in which they bad been drafted. A con-
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cordance between the articles of the Ethiopian ivil Code and the correspond-
ing articles of the other codes had at first been envisioned. The idea that
they might be published in the Negarit Gazeta at the same time as the Code
was rejected, and no doubt rightly so. Such & table might have a place in
a commentary on the code; it wonld be out of place in an official
gazetta,

The compilation of 3 manual on the Frhiopian Civil Code in Amhare
15 presently envisioped in Ethiopia, where such a manual seems the necessary
complement of the Civil Code. It is possible to think that this manoal might
contain more complete and precise indications of the materials which ajded in
the preparation of the Code in order to guide Ethiopran jurists interpreting
it. They will permit one to see to what extent it is correct to say that the
Ethiopian Civil Code iz 2 modern work based on comparative law.
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